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Procedural Democracy and the Limits of Liberalism

{Kenneth Baynes, Depathent of Philosophy,
SUNY, Stony Brook, NY, 11794-3750)

Habermas's recent book, Between Ffacts and Norms, engages

cur?ent discuss{ons in Anglo-American'political theory-~-especially
concerning the nature and 1imits of Jliberal democracy--more
extensively than any of his earlier work.’ It should thus be
possible to form an initial judgment about how his "discourse
theory of law" and conception of “procedurai democracy" might fare
when confronted by some of the more pressing issues in liberal
political theory. 1In these discussions three issues particularly
stand out: First, there is a 1longstanding debate about the
relation between democracy and other political ideals (such as
“political equa]ify; the rule of law, and the guarantee of basic
rjghts and Tiberties). Are these political values in deep conflict
with the ideal of democracy, or can they be reconciled with one
another in a more general interpretation of democracy?? Second, -
there has been a lengthy discussion about the ideal of liberal
neutrality.® 1Is the claim that the liberal state should not act

in wéys intended to promote a particu1ér conception- of the good

defensible when, on the one hand, the diversity of distinct

cultures and 1ife—forms' are increasingly threatened by global
markets and, on the other, the ethical foundations of 1liberal
society are being called into question by non-1liberal regimes?
Third, as an extension of the critique of neutrality, the "dilemma
of difference" (Minow) poses a distinct challenge to 1liberal

ideology: Must any attempt to address "difference" under the
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liberal ideals of equality, iimpartia!ity, and tolieration
necessarily perpetuate injusticeé and do violence to those
categories and classes not traditionally recognized as within the
norﬁ? - This issue has been raised particﬁ]af]y (though not
exclusively) 1in recent feminist jurisprudence.® After briefly
reviewing some of the main features of Habermas's procedural
democracy, I will return to these three issues to consider how they
might be addressed- from within the perspective of his discourse
theory.

Within the context of North American discussions, Habermas's
use of the phrase "procedural democracy" could be misleading since
it differs from the contrast between procedural and substantive
democracy found, for example, in John Ely's account in Democracy

and Distrust or in 1in Brian Barry's influential essay, "Is

Democracy Special?". Barry writes: "I follow . . . those who
insist that 'democracy' is to be understood in procedural ferms.
That is to say, I reject the notion that one should build into
'democracy' any constraints on the content of outcomes produced,
such as substantive equality, respect for human rights, concern for
the general welfare, personal liberty and the rule of law."®
Habermas's model is clearly not procedural in this sense since it
draws upon the ideals of liberty and equality implicit in the idea
pf communicative reason (see 323, 125,'and 537). 1t presupposes as
an element of practical reason an ideal of citizen's autonomy that
should be reflected in an institutional design incorporating

various practical discourses. Procedural democracy is thus closer
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to what Charles Beitz refers to ;s “"complex proceduralism" which
holds that . . . the ferms of democratic participation are fair
whn they are reasonably acceptable fTrom each citizen's point of
viéw, or more precisely, when no citizen has good reason to refuse
to accept them."® Habermas's proceduralism may also be compared
to what has been called a "public reasons" approach. According to
this approach, found in the work of John Rawls, Thomas Scanlon,
Samuel Freeman and others, democratic norms and procedures are said
to be based on reasons that citizens can publicly affirm in view of
a conception of themselves as free and equal persons.’

- Habermas introduces his conception of procedural democracy by
way of a contrast between two highly-stylized alternatives:
1iberal and republican (or communitarian). These have become
familiar reference points in recent discussions. Cass Sunstein,
for example, has recently summarized the 1liberal model well:
"Self-interest, not virtue, 1is understood to be the. usual
motiQating force of political behavior. Politics is typically, if
not always, an effort to aggregate private interests. It 1is
surrounded by checks;'in the form of rights, protecting private
liberty and private property from public intrusion”.® By contrast,
republicanism characteristically places more emphasis on the value

of citizens' public virtues and active political participation.

Politics is viewed as a deliberative process in which citizens seek

to reach agreement about the common good, and law is not seen

so’le'ly' as a means for protecting individual rights but as an

‘expression of the common praxis of the political community.
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Habermas's procedural democ?%cy attempts to incorporate the
best features of both models while avoiding the shortcomings of
each. In particular, with the republican model, it rejects the
vis%on of the political process as primarily a process of
competition and aggregation of private preferences. However, more
in keeping with the 1iberal model, it regards the_repub1ican vision
of a citizenry united and actively motivated by a shared conception
of the good 1ife as inappropriate in modern, pluralist societies.®
Since political discourses involve bargaining and negotiation as
well as moral argumentation, the republican or communitarian notion
of a shared ethical-political diéTogue also seems too limited
(347). "Discourse theory has the success of deliberative politics
depend not on a collectively acting citizenry but on the
institutionalization of the corresponding procedures and conditions
of communication, as well as on the interplay of institutionalized
deliberative processes with informally constituted public
opinions." (361-2) Thus, what is central is not a shared efhos,
but institutionalized discourses for the formation of rational
po1iti¢a1 opinion.

The idea of a suitably interpfeted "deliberative po1itics"
thus lies at the core of Habermas's procedural democracy. In a
deliberative politics attention shifts away from the final act of
voting and the problems of social choice that accompany it.'® The
model attempts to take seriously the fact that often enough
preferehces are not exogenous to the political system, but "are

instead adaptive to a wide range of factors--including the context
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in which the preference is expreésed, the existing legal rules,
past consumption choices, and culture in general"”.'' The aim of
a deliberative politics is to provide a context for the possible
traﬁsformation of preferences in'respoﬁSe to the considered views
of others and the "laundering" 6r filtering of irrational and/or
morally repugnant preferences in a manner that is not excessively
paternalistic.’ For example, by designing institutions of
political will-formation so that they reflect the more complex
preference structure of individuals rather than simply register fhe
actual preferences individuals have at any given time, the
conditions for a more rational politics (that is, a political
process in which the outcomes are more informed, future-oriented,
and other-regarding) can be improved.'® One couid‘even speak of
an extension of democracy to preferences themselves since the
queétion is whether the reasons offered in support of them are ones
that could meet the requirements of public justification.”- What
is important for this notion of deliberation, however, is 1ess~that
everyone participate--or even that voting be made public--than that
there be a warranted presumption that public opinion be formed on
the basis of adequate information and relevant reasons and that
those whose‘interests are involved have an equal and effective
opportunity to make their own interests (and fhe reasons for them)
known.

Two further features serve to distinguish Habermas's model of

proceddra] democracy and deliberative politics from other recent

versions. First, this version of deliberative politics extends
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beyond the formally-organized pé]ética] system to the vast and
complex communication network that Habermas calls ‘''the public
sphere". .

[Deliberative politics] 1i1s bound to the demanding
communicative presuppositions of political arenas that do
not coincide with the institutionalized will~formation in
parliamentary bodies but extend equally to the political
public sphere and to its cultural context and social
basis. A deliberative practice of self-determination can
develop only in the interplay between, on the one hand,
the parliamentary will-formation 1institutionalized 1in
legal procedures and programmed to reach decisions and,
on the other, political opinion-building in informal
circles of political communication. (334)

The model suggests a "two-track" process in which there is a
division of labor between "weak publics'--the informally organized
public sphere ranging from private associations to the mass media
located in "civil society"--and '"strong pub1ics"—;par1iamentary

bodies and other formally-organized institutions of the political

system.'® In this division of 1labor, "weak publics" assume a

central responsibility for identifying and interpreting Socia1
problems: "For a good part of the normative expectations connected
with deliberative politics now falls on the peripheral structures
of opinion-formation.' The expectations are directed at the
capacity to perceive, interpret, and present encompassing social
problems in a way both atténtion-catching and innovative." (434)
However, decision-making responsibility, as well as the further
"filtering" of reasons via more formal parliamentary procedures,
remains thé task of a strong public (e.g., the formally-organized

po]itiéa1 system).
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Second, along with this diviéicn of labor betweern strong and
weak publics and as a consequence of his increased acknowledgment
of the "decentered" character of modern societies, Habermas argues
thaf radica]-democraﬁc practice must assume a "self-limiting®
form. Democratization is now focussed not on society as a whole,
but on the legal system broadly conceived (370). In particular, he
maintains, it must respect the boundaries of the political-
administrative and economic subsystems that have become relatively
freed from the integrative force of communicative action and are in
this sense "autonomous"”. Failure to do so, he believes, at least
partially explains the failure of state socialism.'® The goal of
radical democracy thus becomes not the democratic organization of
these subsystems, but rather a type of indirect'stéering of them
through the medium of law. In this connection, he also describes
the task of an opinion-forming public sphere as that of laying
siege to the formally-organized political system by encirc]%ng it
with reasons without, however, attempting to overthrow or replace
it."” |
This raises a number of difficult questions about the scope
and limits of democratization. Given the frequent metaphorical
character of his discussion (see, e.g., the references to
"colonization", "sieges", and "sluices"), it 1is not c]ear‘what
specific proposals for mediéting between weak and strong publics
would follow from his model. Some have questioned, for example,

whether he has not conceded too much to systems theory and Nancy

Fraser, in an instructive discussion of Habermas's conception of




the public sphere, raises the»queétion whether there might not be
other possible "divisions of labor" between strong and weak
publics.’® Habermas's response, I think, would be that an answer
to {hese questions will not be found at the level of normative
theory, but depends upon the empirical findings of complex
comparétive studies. However, a more general question that
‘arises 1in connection with this model of democracy 1is whether
Habermas's confidence 1in the rationalizing effect of procedures
alone is well-founded. In view of his own description of "weak
publics" as "wild", "anarchic", and "unrestricted" (374), the
suspicion can at Teast be raised whether discursive procedures will
suffice to bring about a rational public opinion. To be sure, he
states that a deliberative politics depends on a."rationa1ized
1ifeworld" (inciuding a "1ibéra1 political culture™) "that meets it
halfway".'> But without more attention to the particular "liberal
virtues" that make up that political culture and give rise to some
notion of shared purposes, it is difficult not to empathize wjth
She1doh Wolin's observation concerning the recent politics of
difference. Describing the situation of someone who wants to have
his claim to cultural exclusiveness recognized while at the same
time resisting anything more than minimal inclusion 1in the
political community, Wolin exposes a disturbing paradox within it:
I want to be bound only by a'weak and attenuated bond of
inclusion, yet my demands presuppose a strong State, one
capable of protecting me in an increasingly racist and
violent society and assisting me amidst increasingly
uncertain economic prospects. A society with a
multitude of organized, vigorous, and self-conscious

differences produces not a strong State but an erratic
one that is capable of reckless military adventures




abroad and partisan, arbitra?y actions at home. . . yet

is reduced to impotence when attempting to remedy

structural injustices or to engage in long-range planning

in matters such as education, environmental protection,

racial relations, and economic strategies.?®
Habermas no doubt shares some of these same concerns about the
conditions necessary for maintaining a liberal political culture,
and his own focus on the more abstract form of mutual recognition
at the basis of a legal community may make the requirements for
inclusion less demanding than Wolin suggests. The question
nevertheless remains whether Habermas's almost exclusive attention
to questions of institutional design and discursive procedures
offers an adequate basis for dealing with this paradox or whether
he must not supplement his model with a more specific account of
the "liberal virtues"™ or "ethical foundations™ that must "meet

g 21 ’

these halfway".

I would now like to consider how Habermas's theory fares with -

respect to the three issues noted in the introduction: +the project
of reconciliation, the question of Tliberal neutrality, and the

dilemma of difference.

(1) In Chapter Three of Between Facts and Norms Habermas
introduces a novel attempt to reconcile the principle of democracy
. (or popu]ar‘sovereignty) with a system of basic rights. His claim
is that neither should be seen as subordinate to the other (as is
generally the case in both republicanism and classical liberalism),
.but that they are . "equiprimordial" - or "co-original”
(gleichurspriinglich) (155) and "recibroca]]y explain each other.

(123) The system of rights is the '"reverse side" (123) of the
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principle of democracy, and "the brincip1e of democracy can only
appear a the heart of a system of rights." (155)

More specifically, Habermas's claim is that the system of
rigﬁts (along with the principle of democracy) can be developed

from the "interpenetration” (Verschrinkung) of the discourse

principle and the legal form (154). As 1 understand 1it, this
"derivation"--Habermas speaks of a "logical genesis" (logische
Genese)-- of a system of rights occurs in two stages: First, the
notion of law cannot be 1imited to the semantic features of general
and abstract norms. Rather, bourgeois formal law has always been
identified with the guarantee of an equal right to subjective
1Tiberty.? This is reflected in Kant's Universal Principle of
Right (Recht) as well as Rawls's First Principle both of which
guarantee the greateét amount of liberty compatible with a like
Aliberty for all. For Habermas this link between positive law and
individual liberty means that insofar as individuals undertéke to
regulate their common 1ife through the legal form they must do so
in a way that grants to each member an equal right to liberty.
However--and this is the second step--although the legal form

is conceptually linked to the idea of subjective rights, it alone
.cannot ground any specific right (162). A system of rights can be
developed only if and when the legal form is made use of by the
political sovereign 1in an' exercise of the citizens' public
autonomy. This public autonomy in the last analysis refers back to
the discourse princip1¢ which implies the "right" to submit only to

those norms one could agree to in a discourse. Of course, in
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connection with the principle of ‘discourse this "right" has only
the "quasi-transcendental"'" status of a communicative act and does
not carry with it any coercive authorization. It can acquire a
coercive authorization only when, as the principle of democracy, it
is realized in the legal medium together with a system of rights.
The principle of discourse can assume through the medium
of Taw the shape of a principle of democracy only insofar
as the discourse principle and the 1legal medium
interpenetrate and develop into a system of rights
bringing private and public autonomy into a relation of
mutual presupposition. Conversely, every exercise of
political autonomy signifies both an interpretation and
concrete shaping of these fundamentally ‘'unsaturated’
rights by a historical law-giver. (162)
Habermas hopes 1in this way to have reconciled democracy and
individual rights in a manner that does not subordinate either one
to the other. "The system of rights can be reduced neither to a
moral reading of human rights [as'in Kant and the tradition of
natural kights] nor to an ethical reading of popular sovereignty
[as in Rousseau and some communitarians] because the private
autonomy of citizens must neither be set above nor made subordinate
to their po]itida] autonomy." (134) Rather, the co-originality or
"equiprimordiality" of the system of rights and the principle of
democracy, which also reflects the mutual presupposition of
citizens' public and private autonomy} is derived from this
"interpenetration" of the legal form and the "quasi-transcendental"
discourse principle that "must" occur if citizens are to regulate

their living together by means of positive law.

Since Habermas claims that no one else has yet succeeded in

this project of reconciliation (111), it may be useful to contrast
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his own position with two other r%cent attempts. 1In Democracy and

Its Critics Robert Dahl recognizes the potential conflict between

a "procedural'" democracy and a "substantive" set of basic rights
and attempts to resolve it by arguing that the right to self-
government through the democratic process is basic and that other
political rigﬁts can be derived from this fundamental right.®

These specific rights-~let me call them primary political
rights--are integral to the democratic process. They
aren't ontologically separate from--or prior to, or
superior to--the democratic process. To the extent that
the democratic process exists in a political system, all
the primary political rights must also exist. To the
extent that primary political rights are absent from a
system, the democratic process does not exist.?

This strategy faces two serious objections. First, it is not
clear whether other "non-political” rights can be accounted for in
a similar manner and, even if so, whether this would not amount to
an instrumentalization of private autonomy for the sake of public
autonomy. Second, although it is a "substantive" not Y“procedural"
account, Dahl's strategy suffers from a reliance on an
"aggregative" conception of democracy that is in the end similar to
Ely's procedural conception referred to above. This is suggested,
for example, in his endorsement of a fairly uti1itarién reading of
the "principle of equal consideration of interests" in contrast to
vthe autonomy-based conceptién implicit in Habermas's account.?®

In a recent essay, Ronald Dworkin has also attempted to
reconcile democracy and basic rights.* He begins with Ely's
observation that many of the "disabling provisions”" of the U. S.
Constitution (roughly the Bill of Rights) may be seen as

"functionally structural" to the democratic process and thus not in
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communal conception, democracy anﬁ constitutional constraint are
not antagonists but partners in principle".*

Dworkin's model is clearly preferable to aggregative
conéeptions. The three principles appeal directly to the ideals of
autonomy and mutual recognition, and the analysis of democracy (as
well as law) in connection with the integrity of a community’'s
practices énd attitudes points away from a metaphysical or
substantialist conception of community. On the other hand, as he
recognizes, his "principle of stake" threatens to become a "black
hole into which all other political virtues collapse."® His
response, however, which is to claim that the principle requires
not that each citizen be shown equal concern but only that there
exist a '"good faith effort," threatens to undermiﬁe the puB]ic
autonomy of citizens.

Habermas's proposal, by contrast, reconciles popular
sovereignty and human rights in the sense that public and pfivate
autonomy are said mutually to presuppose one another. A virtue of
the model is that it relates these ideals at an abstract level:
Public and private autonomy are two dimensions of the fundamental
"right" to communicative liberty as this is expressed in the legal
form. If one begins with this notion of communicative liberty, it
is possible to regard the constitution as a sort of "ppb1ic
charter” and the system of rights as a form of "precommitment" that
éitizens make in undertaking to regulate their common lives by

2

public 1law.*® As such the proposed reconciliation of democracy and

rights neither undervalues public autonomy, nor overtaxes private
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conflict ~with it. The right tB freedom of expression is an
example: "Since democratic elections demonstrate the will of the
'peop1e only when the public is fully informed, preventing officials
froﬁ censoring speech protects rather than subverts democracy

So a constitutional right of free speech counts as functionally

structural as well as disabling in our catalogue."?

However, as
Ely concedes, this strategy will not work for all the "disabling
provisions"--for example, the Establishment Clause of the First
Amendment or rights that regulate the crimina] process~--and so,
Dworkin concludes, "E1y'§'re§cue of democracy from the Constitution
is only a partial success".?®

Dworkin's own response to the "supposed conflict between
democracy and a constitution" (330) begins by aistinguishing
between a "statistical reading of democracy" (i.e., the aggregative
conception referred to above) and a "communal reading of democracy"
(e.g., Rousseau's general will).?® He then argues for a specific
version of the latter which he calls "democracy as integratiqn".
This model is specified in connection with three principles: the
principle of participation (requiring that each citizen have an
equal and effective opportunity to make a difference 1in the
political process), the principle of stake (requiring that each
person be recognized or shown equal concefn), and the principle of
jndependence (spécifying that individuals be responsible for their
own judgments). Dworkin then concludes that on this model many of

the d{sab1ing provisions Ely rejected may be regarded as

functionally structural and, hence, not anti-democratic: "On the
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autonomy. It is not based on a shared conception of the good, but
on a more abstract form of recognition contained in the idea of
free and equal consociates under law.

At the same time, the principa1lstrength of this approach may

‘also prove to be 1its greatest weakness. Given the abstract

character of the reconciliation of public and private autonomy, it
is difficult to determine how it might contribute to more specific
constitutional debates, for example, regarding the interpretation
of the Establishment Clause of the First Amendment, or the more
specific scope and content of the right to privacy. Habermas would
probably claim that the system of rights is "unsaturated" and needs

to be filled in both with reference to a political community's

- particular tradition and history and 1in response to ongoing

deliberations within the public sphere. This may be so, but it
also seems reasonable to expect that the general proposal for a
reconciliation of democracy and basic rights should provide some
guidance to more specific debates about rights (e.g., would it
support a constitutional right to abortion as a condition for
secufing the public autonomy of women?). I suspect, in fact, that
the theory will be able to provide such guidance, but much more
work needs to be done‘ in this "middle range™" betwgen Qenera]
conceptions and the enumeration of specific rights and 1ibefties.
(2) Despite his emphasis on "weak publics” and pluralist
civil society Habermas's model of procedural democracy and
deliberative politics endorses a "nonrestrictive" or "tolerant”

version of the principle of liberal neutrality (374ff.). This
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principle has been criticized bi communitarians and others who
argue that it is excessively individualistic or atomistic in its
conception of the citizen and/or that it presupposes its own
conéeption of the good and thus is inherently self-defeating (since
it cannot allow for the promotion of values required for a liberai
society).® 1In particular, it has been argued that the principle
of liberal ﬁeutra]ity is not compatible with the state's pursuit of
measures intended to promote or maintain a diverse civil society
and robust public sphere.* Is Habermas's endorsement of a
principle of neutrality consistent with his affirmation of the
value of a robust public sphere?

It is important that the meaning of liberal neutrality, at
least on its best interpretation, not be misunderstood. First, the
principle of neutrality 1is not itse]f a neutral or non-moral
principlie. 1t does not imply a mere]y'procedura1 neutrality with -
respect to whatever conceptions of the good 1ife citizeﬁs may
happen to have. Rather, it is an ideal introduced in conjunction
with a principle of right (for example, Kant's Universal Principle
of Right or Rawls's Principle of Equal Liberty) and thus one that
is biased against conceptions of the good that are incompatible
with the basic rights and liberties specified by that princip]e.f
Second, the principle of neutrality does not even require that the
state treat equally any permissible conception of the good citizens
may have or that the policies pursued by the state must have the
same effect upon any and all (permissible) conceptions of the good

1ife. This form of neutrality, which has been called neutrality of
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effect or consequential neutrafity, is both impractical and
undesirable. Rather, what liberal neutrality entails is
’"neutra1ity of aim" or "neutrality of grounds" in the sense that
argﬁments and considerations introduced in support of specific
principles or policies should not appeal to particular conceptions
of the good 1ife but should regard all citizens and their
(permissible) conceptions with equal concern and respect.®®

Even on this interpretation the principle can be contested.
Can policies be neutral in their justification in this way, or must
not such claims to neutrality inevitably appeal to some
(permissible) conceptions of the good over others? One version of
neutrality, suggested by Ackerman's notion of "constrained
conversation" and Rawls's "method of avoidance", is éusceptib]e to
this challenge since by undd]y restricting the issues that can be
placed on the political agenda or raised in public discussion there
is the danger of reinforcing the status quo and inhibiting hutua1
understanding.”’ This strafegy also suggests that there is a
relatively fixed and clear distinction between those matters
appropriate for public discussion and those that are not.

An alternative interpretation of liberal neutrality is able to
avoid this objection. On this interpretation, the principle of
neutrality 1is not understood as part of a general strategy of
avoidance, but as part of what is required in showing equal concern
énd respect in a stronger sense: The state should not act in ways
intended to promote a particular conception of the good 1ife since

that would constitute a failure to show each citizen equal concern

177




18
and respect. Unlike the method of avoidance, this interpretation
of neutrality does not require keeping controversial issues off the
political agenda in order to avoid moral conflict. Rather, it is
qui{e consistent with the view that the state act in ways intended
to promote rational discussion in order to help resolve potentially
divisive social and moral conflicts.®*® On this interpretation
neutrality is compatible with the attempt to secure a form of
mutual respect or "militant toleration"” in which difference is not
only tolerated, but in which individuals seek to understand one
another in their differences and arrive at a solution to the matter
at hand in view of their common recognition of one another as free
and equal citizens.

It will perhaps be objected that this view. leads beyond
‘Tibera1 neutrality to a 1liberal or "modest" perfectionism. In
fact, a similar argument for a more robust and p]ura]ist public
sphere has recently been made by Michael Walzer.*® As paradoxica]
as ft may seem, in view of the tremendoﬁs "normalizing" effects of
the market economy and bureaucratic state there is 1ittle reason to
assume that either a robust and pluralist public sphere or the
other general social conditions for a more deliberative politics
can be secured without the (self-reflective) intervention and
assistance of the state. However, whife I have arguéd that the
state may be justified in acting in ways to secure such forums, I
do not seé that this requires embracing a perfectionist account of

liberalism rather than the alternative principle of neutrality

outlined above. For, on this interpretation, the actions of the




19
state are justified not becausg of their contribution to a
particular way of 1ife or conception of the good, but because
robust and pluralist deliberative forums are necessary conditions
for-the effective exercise of basic rights of public and private
autonomy. The state may at times be justified in‘acting.in ways
aimed at promoting or securing the conditions for a pluralist civil
society not because it regards a p1ﬁra1ist society as a good for
its citizens, but because it regards such conditions as
requirements of practical reason in the sense that informed and
reasonable deliberation could not be achieved without them.

(3) Finally, issues raised 1in the critique of liberal
neutrality reemerge in a heightened form in the "dilemma of
difference". For the claim is now that the pufsuif of "justice"

through the bourgeois legal form (e.g. general law aimed at the

guarantee of equal rights) necessarily devalues difference and does
violence to individuals, groups and practices which deviate from
the established norm.* The dilemma of difference, which has been
most extensively discussed in recent feminist jurisprudence, 1is
inextricably entwined with the fundamental principle of 1legal
equality. "Treat equals equally" reguires a judgment about the
respects in which two things are equal and what it means to treat
them equally. But this gives rise to the following di]emma;

By taking another persbn‘s difference into account 1in

awarding goods or distributing burdens, vyou risk

reiterating the significance of that difference and,
pqtentia]]y, its stigma and stereotyping consequences.

But if you do not take another person's difference into

account--in a world that has made that difference matter-

-you may also recreate and reestablish both the
difference and its negative implications. If you draft
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or enforce laws you may worfy that the effects of the

laws will not be neutral whether you take difference into

account or you ignore it.“

Attempts to secure Tlegal equality have generally pursued
either an "assimilationist model"” (which emphasizes the extent to
which we are all aiike) or an "accommodation model" (which seeks to
create "special rights!" on fhe basis of "real" differences). As
some feminists point‘out, however, both models founder upon the
same problem. 1In attempting to determine which differences deserve
legal remedies and which should be ignored the background norms
which establish terms of relevance and in light of which judgments
of similarity and difference are made frequently go unchallenged.*

One response has been to resist the language of sameness and

difference altogether and pursue a critique of law from the point

of view of domination instead.* However, once the problem is

framed in the above manner, that is, not as a problem of judgments -

of sameness and difference per se, but as a critique of the
underlying norms and criteria guiding them, attention éhifts to the
process through which those norms have been defined. And here; I
think, the strength of Habermas's approach emerges: The effort to
secure equal rights and the protection of Taw for each citizen must
go hand in hand with efforts to secure the exercise of the public
autonomy of all citizens. Public and private autonomy mutually
suppose one another and must be jointly realized to secure
ﬁrocesses of legitimate lawmaking. With this mode1,in view, one
could then take up the suggestion of some feminists that the point

is not for the law to be "blind" to difference, nor to fix
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particular differences through 'the introduction of ‘special
rights," but "to make difference costless".*

With respect to these three challenges to liberal democracy,
I éonc]ude that the abstract and highly procedural character of
Habermas's version of 'the’project of radiba] democracy 1i1s its
principal stréngth and weakness. Its strength 1is that, in
connection with his theory of communicative reason and act{on,
Habermas generates a unique and powerful argument for a model of
democracy in which the public and private autonomy of citizens are
given equal consideration. It generates an intersubjective account
of basic rights and a procedural democracy more attractive than any
of the liberal or republican accounts currently available. It also
offers a strong argument for the design of institutfons that will
facilitate discussion based on mutual réspect. On the other hand,
the highly abstract character of the proposal suggests that more
work still needs to be done if it is to contribute directly {o more
specific debafes about basic rights, the "dilemmas of difference”,
or what counts as the appropriate correspondence (or "meeting
halfway") of 1liberal wvirtue and institutional design that, as
Habermas concedes, is required if his notion of a procedural
- democracy and de1{berative politics is to be effectively realized

in the contemporary world.
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