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E m h  of the 50 stutes has enacted some version of a "mandatory reporting 
tict ," which requires mental health professionals t o  report instances of 
suspected child cibuse or neglect. Requirements of these statutes may 
supersede putient-therapist confidentiality in the interest of protecting chil- 
dren. Clinical and ethical dilemmas created fo r  the therapist by mandatory 
reporting requirements are explored. 

he last several decades have seen T some dramatic changes in the law 
as it affects the  American family. A 
number of Supreme Court cases have 
examined intrafamily relations, and as a 
consequence there has been an erosion 
of the tradition of family privacy that 
had characterized Anglo-American law 
for centuries. 

The famous case, I n  re Gr11rlf,~ for 
example, established the right of minors 
facing criminal charges in a juvenile 
proceeding to due process rights com- 
mensurate with those afforded adults. 
Though Guulf was a criminal case in the 
narrow sense, it served the purpose of 
strengthening the legal rights of children 
and acknowledged their due process 
rights in instances that touched upon 
their "liberty interest." The progeny of 

Griirlt have led to a considerable expan- 
sion of the concept of legal rights of 
minors in a variety of contexts, both 
criminal and civil. 

An inevitable consequence of this ex- 
pansion of children's rights has been a 
collision of the claims of children's ad- 
vocates on the one hand with the pre- 
rogatives of parental authority on the 
other. This collision of claims is now 
loudly heard in the courts and legisla- 
tures as an attempt is made to find a 
social policy that fairly balances these 
competing rights, taking cognizance of 
changing social realities and values. 

Legal contests between parent and 
child now cover diverse areas, which 
include privacy rights, right to medical 
treatment, right to abortions, access to 
birth control information, and right to an 

Sithniit trd t o  the Joirrnal in Fehrirary 1980. 
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independent review of a parent’s deci- 
sion to commit a child to a mental 
hospital.” 

One especially important aspect of 
this ongoing emergence of children’s 
rights has been in the area of child abuse 
and neglect. The new legislation in this 
area has had broad implications which 
touch upon some of the most immediate 
issues concerning the balance of the 
rights of parents to privacy in the family, 
the rights of children to be afforded 
protection by the state from harm in- 
flicted by others, including parents, and 
the degree to which standards for child- 
rearing are to be set by state administra- 
tive agencies and enforced through judi- 
cial proceedings in juvenile or criminal 
courts. 

One fact has become obvious even in 
the present state of tension between the 
competing interests of children, par- 
ents, and the state: the states, through 
the mechanism of their child abuse/ 
neglect legislation, have clearly estab- 
lished their power to regulate intrafam- 
ily interactions and enforce such regu- 
lation by means of restricting or termi- 
nating the rights of parents to the pos- 
session and custody of their children. 

In this advancement of the power of 
the state to regulate within the family, 
the mental health practitioner has been 
“recruited,” sometimes willingly, some- 
times reluctantly, into the service of the 
state and its designated administrative 
and judicial agencies. The means of re- 
cruitment has been through the enact- 
ment, in every state, of one or another 
version of what has come to be called a 
“mandatory reporting law.” These laws 
require that designated professional 
groups report instances of suspected 
child abuseheglect to appropriate au- 

thorities or agencies. Such reporting 
may lead to administrative or court- 
ordered investigations. This in turn can 
result in the filing of a formal petition or 
complaint against a parent and, in effect, 
a trial on the allegations of abuse/ 
neglect. 

Among those groups “recruited’ by 
child abuseheglect legislation are the 
mental health specialists. The reasons 
for this are evident. In the course of their 
work with families, they become privy 
to information that is useful in detecting 
or signaling the presence of an abuse/ 
neglect problem in a family. Although 
the obligation to report is intended to be 
in the service of children, the mandatory 
reporting acts, their administration and 
their judicial interpretation have created 
a number of dilemmas, both clinical and 
ethical, for the mental health prac- 
titioner. This is especially so for those 
professionals whose activities include 
providing psychotherapy or counseling 
to clients who voluntarily seek treat- 
ment. The mandatory reporting acts, 
which specify an intrusion into the pri- 
vacy of the family in the service of its 
children, necessarily intrude upon an- 
other sort of privacy-that which has 
traditionally existed between patient 
and therapist. This latter invasion has 
been subject to close examination on the 
part of individual therapists, not- 
withstanding the “mandatory” nature of 
the reporting acts, with respect to 
whether, when, and under what circum- 
stances they will comply with“the letter 
of the law.” 

Before undertaking a review of the 
legal-historical background of the 
existing child abuseheglect legislation 
to see how it affects the various profes- 
sions required to report, several of the 



MELVIN J. GUYER 75 

broad issues it raises for the mental 
health practitioner will first be men- 
tioned. 

CLINICAL ISSUES 

The most central issue raised by the 
new mandatory reporting acts involves 
their abrogation of the privileged or 
confidential nature of communications 
that take place in the context of the ther- 
apeutic or counseling relationship. For 
many, this confidentiality is seen as an 
essential aspect of the therapeutic in- 
teraction, providing the patient with an 
assurance of privacy and a sense of 
trust, which permit the most open and 
intimate expression of thoughts and 
feelings. Such free expression by the 
patient is generally regarded as a neces- 
sary condition for a successful course of 
psychotherapy. The mandatory report- 
ing acts, by conditioning this contiden- 
tiality at least in some circumstances, 
thereby weaken one of the foundations 
upon which the therapeutic relationship 
is constructed. 

An especially difficult situation arises 
when, in the therapist's judgment, the 
psychotherapy with an abusing parent is 
in the long-range service of the child of 
that parent. In  such an instance it may 
be that the act of reporting, while serv- 
ing the letter of the mandatory act, does 
so at the expense of the intent of the 
legislation. I t  is this circumstance that 
creates the most difficult dilemma for 
the therapist, both legally and clinically. 
One can always be "conservative," ab- 
dicating individual professional judg- 
ment to legislative decree, and auto- 
matically report suspected abuse/ 
neglect. Alternatively, the therapist can 
attempt an independent and individual 
assessment of the special factors in any 

particular instance and make a discre- 
tionary judgment as to whether or not 
reporting should be undertaken. Of 
course, it is just this sort of discretion 
that legislatures wished to deny to those 
professionals covered by the reporting 
acts. One needn't look far for the reason. 
The intent of the legislature in removing 
discretion to report is to remove the 
therapist from the sort of conflict of 
interest situation that arises when the 
interests of the patient are in partial or 
total opposition to those of some third 
party. 

Traditionally, little or no duty to third 
parties has been recognized by mental 
health practitioners, the "best interests" 
of the individual patient serving as the 
sole standard for the professional con- 
duct of the therapeutic interaction. 
Though the law in effect has spoken, 
professional judgment and personal 
ethics still foster individual deliberation. 
This in turn creates and calls for an as- 
sessment of a number of clinical issues, 
since clinical consequences must cer- 
tainly enter the calculus of discretion 
which the professional chooses to re- 
serve to himself. These will be discussed 
in somewhat greater detail later in this 
paper. We turn next, however, to a re- 
view of mandatory reporting legislation; 
this may serve to inform some of the 
considerations affecting the clinician's 
decision to report suspected child abuse 
or neglect. 

THE SOCIAL CONTEXT 

The American social consciousness 
has only recently become concerned 
with the problem of child abuse and ne- 
glect as a"societal" issue. While there is 
little question that, in the context of the 
family unit, some children have always 
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been subject to abuse it has not been 
perceived as a national problem requir- 
ing state intervention and the formula- 
tionofapublic policy. (It should benoted 
that “spouse abuse” is an event of even 
more recent impact upon the national 
conscience.) Prior to the last few de- 
cades, the protection of children from 
intrafamily abuse came about only 
through the exercise of informal mech- 
anisms of social control unbuttressed by 
formal state involvement. Traditionally, 
other family members, neighbors, and 
townspeople, church, and community 
leaders served as a child‘s line of defense 
against abuseheglect. 

The absence of formal intervention by 
the authority of the state reflected the 
long tradition of Anglo-American legal 
history in which parents were delegated 
virtually total discretion over matters 
within the family. More precisely, con- 
sistent with the patriarchical character 
of English society, the delegation of 
authority over children by the state 
(crown) was made to the father of the 
family. The family existed, for centuries 
of English law, as an almost indivisible 
legal entity. Thus, for example, one 
member of a family could not bring a 
civil action against another in court- 
allowing intrafamily suits was seen as 
little different than allowing an individ- 
ual to sue himself. (It is only recently 
that the doctrine of intrafamily immu- 
nity to tort actions has been struck down 
in state jurisdictions in this country.) 

The problem of “child neglect” pre- 
sents special difficulties and is of more 
recent vintage than child abuse as a 
matter of social concern. The term “ne- 
glect” has come to constitute a broad 
rubric incorporating a conglomeration 
of acts of omission. In attempting to ar- 
ticulate its definition, the community 

seeks to establish minimal thresholds of 
acceptable child-rearing conduct and 
standards for the physical environment 
provided for children. Sometimes, dis- 
turbingly, this process of definition- 
seeking touches upon differences in 
manners, folkways, and mores among 
the heterogeneous social and ethnic 
groups that comprise American society. 
This spectre of cultural relativity poses 
the risk that subjective, class-based so- 
cial preferences regarding child-rearing 
practices will become legislatively, 
judicially, or administratively incorpo- 
rated into the body of law that controls 
intrafamily interactions. The special 
problems created by attempts to broadly 
and categorically define “neglect” will 
be returned to later in this discussion. 
For the present, it should be noted that 
courts in a number of jurisdictions are 
beginning to give close scrutiny to inter- 
ventions into the family by state and 
county agencies when such interven- 
tions are triggered by administratively 
imposed and arbitrarily defined stan- 
dards of “neglect.” For example, the 
New Jersey Supreme Court, in Dow vs .  
Downey,3 held that a parent’s failure to 
provide an “adequate education” to her 
three-year-old child was not a sufficient 
basis for the child’s removal from the 
home and return of the child was 
ordered. In a similar vein, the California 
Court of Appeals held that the state’s 
interference with a “neglectful” parent’s 
right to child custody could be accom- 
plished only upon a stringent (“clear and 
convincing”) standard of proof of ne- 
glect. The burden of such proof was 
placed upon the state social welfare 
agency. 

The concern of the present paper is 
twofold: First, to provide a description 
of the Iegd framework of existing child 
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abuseheglect legislation, including an 
overview of its judicial interpretation as 
defined by recent appellate decisions 
that set out the ambit of the newly 
enacted legislation. Second, to address 
the special problems that mandatory re- 
porting acts create for the mental health 
professional. These include problems of 
a clinical, legal, and ethical nature. 

CHILD ABUSE STATUTES 

Existing legislation dealing with child 
abuseheglect has a short history. Most 
statutes date back only a decade or 
two.x. Ix  I t  is stated, for example, in an 
excellent review a r t i ~ l e , ~  that the first 
child abuse legislation was written at the 
turn of the century in New York and was 
of a form much weaker than today's 
existing legislation. Apparently, the 
rapid increase of awareness and interest 
in the child abuse problem was stimu- 
lated by the now classic article by 
Kempe, "The Battered Child Syn- 
d r ~ m e . " ~  The contemporary concern of 
judges, legislators, and social service 
agencies has led to the current form 
which child abuseheglect legislation 
has taken: what are referred to as"man- 
datory reporting acts." 

MANDATORY REPORTING ACTS 

Present day legislation in the area of 
child abuse/neglect has as its purpose 
the identification of instances of child 
abuse and neglect and, as its policy 
orientation, providing aid, assistance, 
and social services to families af- 
f e ~ t e d . ~ .  I h  The legal mechanism de- 
signed to facilitate the detection of child 
abuseheglect, the mandatory reporting 
act, operates by imposing an affirmative 
obligation upon the members of various 
professions to report suspected in- 
stances. The particular professions sin- 

gled out for this obligation differ some- 
what from state to state but are intended 
to include those persons whose profes- 
sional activities bring them into close 
and regular contact with children and 
their families. Typically included are 
teachers, nurses, social workers, child 
care workers, physicians, psycholo- 
gists, and psychiatrists. Commonly ex- 
cluded, however, are attorneys since 
long tradition and the constitutional 
guarantees of "due process" and right to 
counsel of criminal defendants would be 
jeopardized if an individual's attorney 
were required to breach the confiden- 
tiality of a client. It should be noted 
here, and will be returned to more ex- 
tensively later, that the privilege of 
communication between physician and 
patient is not beyond the reach of most 
abuseheglect reporting statutes. Unlike 
the attorney privilege, the physician- 
patient relationship is not founded upon 
a fundamental constitutional basis as is 
the case with the attorney-client 
privilege. 

Since the purpose of mandatory re- 
porting acts is to provide"incentives" so 
that members of the relevant profes- 
sional groups will contact the appropri- 
ate authorities, the legislation relies 
upon the traditional legal devices for in- 
fluencing the behavior of individuals; 
namely, sanctions. The sanctions avail- 
able are of two sorts, civil and criminal. 
In the first instance, through civil sanc- 
tions, individuals (or other legal entities) 
are made liable for any negative conse- 
quences, damages, or losses that their 
proscribed behavior causes to others. 
The liability is imposed through the set- 
ting of a monetary value upon the loss or 
damage caused to another, and the party 
held liable is required to pay over to the 
party that suffered the loss. 
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This type of sanction is essentially the 
traditional “tort” action, in which the 
injuries or loss imposed upon one party 
through the negligent acts of another are 
remedied by requiring the negligent 
party to pay compensation for the losses 
caused. Many state child abuseheglect 
statutes make use of this form of civil 
sanction to encourage reporting. Mem- 
bers of the designated professional 
groups are, through this type of incen- 
tive, made liable for any losses or in- 
juries resulting from their failure to re- 
port suspected instances of abuse or ne- 
glect. An illustration of such a civil 
sanction is found in Michigan’s Child 
Protection Act,14 where it is stated: 
A person required to report an instance of sus- 
pected child abuse or neglect who fails to do so is 
civilly liable for the damages proximately caused 
by the failure.lZ 

In actual practice, it is difficult to as- 
sess the impact upon the reporting be- 
havior of professionals by the 
aforementioned civil liability created by 
Michigan’s (and other states’) Child 
Protection Act. This writer, for exam- 
ple, knows of no instance, in Michigan, 
in which a plaintiff has succeeded in 
obtaining a judgment against a defen- 
dant under the civil remedy section ofthe 
Act. While there is little question that 
the mere passage of a mandatory re- 
porting act will increase the rate of re- 
porting, this comes about more through 
the “raising of consciousness” that such 
new legislation fosters than through the 
actual civil liability it creates. It should 
be pointed out that the legal mechanism 
of a civil action in tort is somewhat cum- 
bersome and presents an array of prob- 
lems, which include evidentiary and 
procedural difficulties. 

In the area of child abuse a civil suit 
has special difficulties. The nominal 

plaintiff typically is a child who suffered 
injury at the hands of a parent; thus, it is 
not likely that the parent could be relied 
upon to initiate a suit against a third- 
party professional whose only legal lia- 
bility arose from a failure to report that 
parent, as an actual or potential child 
abuser, to the proper authorities. An- 
other difficulty in relying upon a civil 
remedy, from a legal perspective, turns 
on what stundard of risk, or degree of 
certainty of harm or threatened harm to 
a child, must be met before the obliga- 
tion to report can be reasonably im- 
posed. Certainly, at one extreme the 
physically battered child brought to an 
emergency room leaves the attending 
physician little room to equivocate as to 
whether or not there is reason to believe 
that the child is at risk and abuse had 
occurred. At the other extreme are 
those instances in which a professional 
made responsible under a mandatory 
reporting statute has to make an esti- 
mate or prediction of threutened harm 
or injury. Such prediction is difficult for 
several reasons; the level of tolerable 
risk is not spelled out in any easily 
quantifiable manner in the statutory lan- 
guage. Michigan’s statute, for example, 
uses the phrase ‘I. . . reasonable cause 
to suspect child abuse or neglect . . . ” l o  

Such language places the burden of as- 
sessing risk upon the professional but 
gives little guidance as to just how much 
concern or “evidence” is required to 
reach the threshold of “reasonable cause 
to suspect.” In ordinary civil law cases 
the generally used “reasonable” stan- 
dard is left for determination, in any 
specific instance, as a question of fact to 
be decided by a jury. Juries, in deciding 
whether a “reasonable” standard has 
been breached, are instructed to the ef- 
fect that “reasonable cause to suspect’‘ 
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means that amount of evidence which 
would lead a “reasonable man” to have 
suspected. The obvious circularity of 
such definitions does little to assist a 
professional struggling with the decision 
as to whether to report a specific in- 
stance of suspected abuseheglect. 
Knowing that, potentially, ajury might 
second-guess the quality of the decision 
according to what a “reasonable man” 
would have done in similar circum- 
stances is of little help. 

A second problem accompanying the 
“reporting’ decision-process involves 
the ability of professionals to make valid 
and accurate predictions of future be- 
havior, including determinations of 
prospective risks, on the basis of clinical 
observations and assessments of cur- 
rent circumstances.’. While it is obvi- 
ous that some situations leave little 
doubt as to the risk to which a child is 
subjected, the gradient of certainty falls 
off when one is called upon to evaluate 
the threat of future emotional harm that 
might result from ill-defined “emotional 
neglect.“ I t  is in this latter situation that 
the mental health practitioner must 
confront the clinically and legally diffi- 
cult tasks of balancing the respective 
costs vs. benefits of reporting an in- 
stance of suspected emotional neglect. 
A fair balancing requires, at a minimum, 
some information concerning the impact 
upon family and child of reporting as 
against not reporting. Especially so 
when the balancing must be undertaken 
where a therapeutic alliance has been 
established between the professional 
and the person whom he might report. 

In  its most difficult stance, the prob- 
lem of noncompliance with a mandatory 
reporting act is presented when the 
professional, in good faith, believes that 
the net consequences of reporting would 

be more detrimental to the child than 
failure to report. The issues to be 
grappled with here are ethical, legal, and 
clinical. The consequences of each case 
makes any simple rule of thumb a poor 
guideline for action. For the individual 
mental health practitioner, it is very 
much an individual decision whether to 
comply with a mandatory reporting act. 
Further, with only acivil sanction as the 
penalty for failure it is not difficult to 
make the judgment in certain cases that 
the interests of the child (and perhaps 
the professional as well) are best served 
by not reporting. Consequently, while 
the enactment of mandatory reporting 
acts incorporating civil sanctions have 
greatly increased the frequency of re- 
porting, it is evident that considerable 
discretion is being exercised by those 
whose reporting, in keeping with the 
intent of the legislation, is to be removed 
from the realm of individual discretion. 
This has led some jurisdictions to rely 
upon criminal as well as civil sanctions. 
Michigan’s Child Protection Law pro- 
vides an example of this buttressing of 
sanctions. Michigan’s mandatory act, 
with its civil sanction cited above, was 
enacted in 1975. In 1978, several re- 
visions were made in the 1975 law,Is one 
of which was the addition of a criminal 
sanction. The statute now includes the 
following language: 

A person required to report an instance of sus- 
pected child abuse or neglect who knorcingly fails 
to do so is guilty of a misdemeanor.’’ 

This new language is intended to de- 
crease the incidence of nonreporting, 
that is, to eliminate the exercise of 
whatever individual discretion is still 
being exercised in spite of the manda- 
tory reporting requirements. There is 
little doubt that the addition of a criminal 
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sanction will increase the rate of re- 
porting. Unlike the civil sanction, the 
criminal one does not rely upon a private 
party to initiate a legal action. It avoids, 
too, the various expenses associated 
with civil actions ( i .e . ,  retaining coun- 
sel, discovering evidence, etc.). In- 
stead, it is the obligation of public law 
enforcement officials to enforce the 
criminal sanction, and they may do so 
even though there is an inability or re- 
luctance on the part of the “plaintiff’ to 
pursue a civil remedy. In addition, a 
criminal sanction carries with it a 
societal expression of moral condemna- 
tion that is not associated with a civil 
sanction. 

Confidentiality 

For the mental health practitioner, 
mandatory reporting acts create a con- 
flict between the private confidential 
nature of the psychotherapeutic process 
and the requirement to report instances 
of child abuseheglect. In its most diffi- 
cult form this dilemma arises when, 
during the course of psychotherapy, the 
therapist learns that a patient is cur- 
rently engaging in child abuse. Such a 
revelation creates a clinical crisis and 
can place the therapist upon the horns of 
a dilemma. If the admission is reported, 
the therapist in effect becomes a witness 
against his patient and the therapeutic 
alliance may be destroyed, to the ulti- 
mate detriment of the child as well as the 
patient-parent. Alternatively, failure to 
report places the therapist squarely in 
opposition to the letter of the law and 
opens him to the sanctions previously 
discussed. 

The language of the typical reporting 
statute comes down squarely against 
preserving confidentiality. The Michi- 
gan statute, for example, deals with the 

confidentiality question in the following 
manner: 
Any legally recognized privileged communication 
except that between attorney and client is abro- 
gated and shall neither constitute grounds for ex- 
cusing a report otherwise required to be made nor 
for excluding evidence in a civil child protective 
proceeding resulting from a report made pursuant 
to this act.” 

It is clear that the letter of this law leaves 
no loophole preserving the usual 
patient-therapist confidentiality. Thus, 
the legal dilemma is lessened and the 
focus of attention must more appropri- 
ately shift to the clinical considerations 
and management of the reporting obli- 
gations. Several points may be of use in 
providing guidance so that the clinical 
process can be made to accommodate 
the strictures placed upon it by the man- 
datory reporting acts. Several options 
are available to the clinician-therapist: 

1. One can make the decision in any 
particular instance to ignore the re- 
quirement of a reporting statute. In ef- 
fect, one can engage in “civil disobedi- 
ence,” ignoring the letter of the law in 
service of a higher ethical imperative. 

2. One can inform each patient, at the 
outset of treatment, of the reporting ob- 
ligation. This serves to put the individ- 
ual”on notice” and any subsequent need 
to report will not be perceived as a be- 
trayal of the confidentiality of the thera- 
peutic relationship. 

3. One can use the obligation to re- 
port, in the context of the therapeutic 
relationship, to “coerce” a patient to 
stop abusive behavior by indicating that 
failure to stop will require that the 
therapist comply with the letter of the 
law. 

4. One can simply comply with the 
mandate of the reporting law and deal 
with the therapeutic consequences on 
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an lid hoc basis since the particular con- 
sequences of reporting are in most in- 
stances not easily anticipated. 

CONCLUSION 

The foregoing discussion has at- 
tempted to set out the nature of the re- 
cently enacted mandatory reporting acts 
and some of the difficulties they create 
for the mental health practitioner. An 
issue implicit in this discussion concerns 
the moral obligation that a therapist 
owes to third parties. In the present 
context this refers to the children suf- 
fering abuse or neglect at the hands of 
parents in treatment. This problem has 
begun to be addressed in an analogous 
context as exemplified by the famous 
Trrrusoff v s .  Regents of California et a1 
case.I9 There, the Supreme Court of 
California held that a therapist, under 
certain circumstances, does owe an obli- 
gation to third parties which outweighs 
the duty to preserve the confidentiality 
of the therapeutic relation~hip.~ Cer- 
tainly, the California decision must be 
regarded as a national bellwether, and 
the problems that Turnsoff created for 
therapists are little different than those 
that are now arising from the enactment 
of mandatory reporting acts. It is evi- 
dent that shifting public policy is calling 
for an intrusion by the state into the 
previously sacrosanct relationship be- 
tween patient and therapist. The ability 
of therapists to deal fairly and rea- 
sonably with this shift in policy may well 

affect whether further intrusions will be 
legislatively or judicially mandated. 
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