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THE BACKWATERS OF FEDERALISM: 
RECEDING RESERVED WATER RIGHTS AND 
THE MANAGEMENT OF NATIONAL FORESTS 

In U.S. v New Mexico (1978), t he  Supreme Cour t  appears t o  have 
halted decades of g r o w t h  in the  Winters Doctr ine o f  federal reserved 
r ights ;  i t  narrowed the  purposes fo r  which impl ic i t ly  reserved water could 
be used. The  C o u r t  ru led  tha t  t he  Forest Service was ent i t led to  re-  
served r i g h t s  on l y  for water needed t o  secure "favorable condit ions o f  
water f lows" and  "a continuous supply  o f  t imber." Water for  o ther  forest 
uses was t o  b e  allocated under  state law. T h i s  narrow reading o f  t he  1897 
management au tho r i t y  f o r  forest reservations contrasts  sharp ly  w i t h  vir- 
tua l ly  a l l  i n te rven ing  in terpretat ions o f  t he  Forest Service "Organic Act1' 
and  w i t h  the mul t ip le  use concept which has been evolv ing in Congress 
and admin is t ra t ive pract ice ever  since. 

A l though  the  Forest Service has long supplied d iverse pub l i c  services 
based on  the  1897 statute, t he  Cour t  decided tha t  t imber product ion and  
watershed maintenance are the  only  purposes fo r  which implied water 
r i g h t s  ex i s t  u n d e r  the  Winters Doctr ine. Water fo r  l1secondary'l purposes 
must b e  obtained by condemnation o r  in competit ion w i t h  other  claimants 
under  state law. Hence, the  Rio Mimbres decision appeared to  skew the  
management o f  national forests away from t h e i r  secondary purposes--rec- 
reation, f ish,  wi ldl i fe, range--by making water for  them more expensive. 
B y  reducing Forest Service r i g h t s  to  the  benef i ts  t h u s  produced, it may 
also discourage t h e  management o f  national forest  vegetation t o  improve the 
q u a n t i t y  and  t iming o f  r u n o f f  f o r  state water needs. 

Appearances a re  ra re l y  informative guides to  federal-state interaction, 
however. A l though  lawyers and judges may debate o r  re in te rp re t  t he  
Cour t ' s  words, t he  ef fects  o f  t he  decision w i l l  b e  def ined by Forest Ser- 
v ice and  state responses to  it. A n d  agency actions a t  b o t h  levels o f  
government  w i l l  b e  shaped by the  larger  pol i t ical,  economic and  legal 
real i t ies o f  a dynamic federal system. Every indication t h u s  far  i s  t ha t  
t he  b i t t e r  federal-state d isputes t h a t  have accompanied the federal re -  
served r i g h t s  doct r ine th roughou t  t h i s  cen tu ry  a re  y ie ld ing t o  the pres- 
sures o f  resource scarcit ies. Behind the d u s t  k i cked  up by adversarial 
hab i t  a r e  mutual in terests  in water and  forest  management tha t  ne i ther  
state n o r  federal government can a f f o r d  t o  ignore. 

The  purpose o f  t h i s  ar t ic le  is t o  explore how the  Rio Mimbres decision 
w i l l  a t fect  t he  management o f  water on  the  national forests. The  ar t ic le  
has f i v e  par ts .  In the  f i r s t ,  we review the r ise and decline o f  t he  federal 
reserved water right. In the  second, we consider the  possible ef fects  o f  
t h e  Kio Mimbres decision on national forest  management. In the  third, we 
explore responses to  the  decision. In the  four th ,  we place these re -  
sponses in the  context  o f  general developments in federal-state relations. 

Final ly, we o f fe r  as a conclusion an hypothesis about the  f u t u r e  gover-  
nance and  content  o f  national forest  management in an  evolv ing federal 
system. A l though  Forest Service responses t o  the  Rio Mimbres decision 
attempt t o  recover  the agency's ab i l i t y  t o  claim water, they create oppor- 
t un i t i es  fo r  negotiated settlement o f  federal-state dif ferences a t  a time 
when capacities fo r  such negotiat ion a re  ready to respond t o  them. 
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Rio Mimbres is appropr ia te ly  viewed as a decision rt forl l  States' Rights. It 
ref lects  the adversar ia l  mode o f  the cou r t  system, which has heretofore 
dominated discussion o f  reserved water  r i gh ts .  B u t  i t s  e f fect  i s  t o  move 
f u t u r e  d isputes from the  cou r t s  to  the  tables o f  administrat ive negotiation. 
T h e  change i s  l i ke l y  t o  increase r a t h e r  than  reduce the  Forest Service 
at tent ion t o  state water needs. 

T h e  Doctr ine o f  Federal Reserved Water R igh ts  and  How It Grew 

Relations between federal and  state governments regard ing management 
of  western resources are chatiging fo r  reasons which have no th ing  t o  do 
w i t h  federal reserved water r i gh ts .  However, the evolut ion o t  IIWinters 
r i g h t s "  o r  " reserved r ights , "  as they  are sometimes known, prov ides an 
in terest ing window t h r o u g h  which t o  view these changes. There is a 
g row ing  tendency a t  b o t h  state and  federal levels t o  view management 
problems in terms o f  mutual o r  negotiable in terests  tha t  requ i re  coordiriat- 
ed, j o in t  o r  cooperative response. T h i s  t r e n d  i s  pa r t i cu la r l y  noticeable in 
the  t ie ld  o f  o f  federal reserved water r i g h t s  because the  h is tor ic  pa t te rn  
o f  d i spu te  resolut ion has been d i s t i nc t l y  adversarial,  b i t t e r  and, n o t  
coincidental ly, one-sided. 

A l though  many r i v a l  in terests  contend fo r  t he  benef i ts  o f  water when 
federal reserved water r i g h t s  a re  l i t igated, the cou r t s  approach the  issue 
in terms o f  a conf l ic t  between sovereigns: Whose law, t h e  federal o r  the 
state sovereign's, is cont ro l l ing in th i s  s i tuat ion? Substantively, the 
conf l ic t  has been viewed as a zero-sum game: What one sovereign ( o r  i t s  
assigns) wins, t he  other  loses. In the  water-scarce west, t h i s  casting o f  
t he  issue has preordained i t s  in tens i ty .  The theoretical reach o f  feaeral 
au tho r i t y  genera l ly ,  and  o f  federal au tho r i t y  over  the  pub l i c  domain lands 
specifically, has expanded f o r  much o f  t h i s  cen tu ry  (Kleppe v New Mexico, 
426 U.S. 5 2 9 [ 1 9 7 6 ] ) .  Not su rp r i s ing l y ,  the theoretical reach of  t he  re- 
served r i g h t s  doct r ine g rew apace w i t h  it, from no th ing  t o  a conceivable 
stranglehold on state water r i g h t s .  

The  pract ica l  consequences contrast  w i t h  t h e  theoretical possibi l i t ies and 
make the  i n tens i t y  o f  t he  d i spu te  more i ns t ruc t i ve .  Th roughou t  the  pro-  
t rac ted  legal debate, few have lost a state-granted r i g h t  t o  use water 
because o f  a conf l ic t ing federal assert ion o f  reserved r i g h t s  (Johnson, 
1984;  Corker ,  1 9 7 0 ) .  Th is  fact may do more t o  expla in  the  b i t terness than 
t o  render  it premature o r  unreasonable: It underscores the contrast  be- 
tween the  i l l -def ined federal reserved r i g h t s  and  the  certainty-seeking 
state systems. 

Federal reserved r i g h t s  were i l l -def ined f rom t h i s  inception because 
they developed in a series o f  piecemeal responses t o  changing federal land 
and  water  pol icy. U n t i l  1908 ,  t he  assumption t h e  federal government had 
"acquiescedll in evolv ing western state water law was an in tegra l  p a r t  o f  
t he  more venerable expectat ion tha t  t he  federal government would dispose 
of i t s  western te r r i t o r i es  to  states and  p r i va te  holders. These expecta- 
t ions are manifest in states l i ke  Ohio, Kansas, Nebraska, Indiana, and 
Iowa, which were a l l  carved f rom the  pub l i c  domain in a re la t ive ly  
s tandard way (Gates, 1 9 6 8 ) .  Such ea r l y  pub l i c  domain states contain v e r y  
small percentages of land in federal ownership, and have no  issue w i th  the 
reserved water right. A t  t he  turn o f  the cen tu ry ,  land retent ion replaced 
land disposal as the  dominant federal pol icy for  t he  remaining western 
pub l i c  domain. The  Supreme C o u r t  discovered a doct r ine th rough  which a 
federal reservat ion o f  land impl ic i t ly  reserved water t o  accomplish the  
purposes o f  t he  reservat ion wi thout  reliance upon state water law. 
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The doct r ine of implied water reservations was f i r s t  expressed in Win- 
ters v .  U . S . ,  207 U.S. 564 (1908).  The  Supreme Cour t  held tha t  an  1888 
t r ea ty  establ ishing an Ind ian reservation gave the  Indians a super ior  right 
to  d i v e r t  water from a stream than did a right g ran ted  u n d e r  state law 
p r i o r  t o  the  reservation. A l though the t rea ty  did no t  mention water, t he  
Cour t  concluded tha t  t he  land reservation had by implication reserved 
suf f ic ient  water t o  accomplish the purposes for  which the federal govern-  
ment had establ ished it. 

The  Winters Doctr ine raised three pract ica l  questions about the defini- 
t ion o f  t he  reserved right. F i r s t ,  i s  t he  doct r ine an a r t i f ac t  o f  t he  feder- 
a l  governrnentls t r u s t  relat ionship w i t h  the t r ibes,  o r  does it at tach to  
non-Indian land reservations as well? Second, what are the purposes of 
reservat ion for  which water may b e  claimed? T h i r d ,  how should the  
amount o f  water necessary t o  achieve the purpose b e  calculated? These 
questions were l e f t  t o  b e  answered in d r i b s  and d rabs  over  the  cen tu ry .  

The  western states conf ident ly  a rgued  tha t  on ly  Ind ian reservations 
enjoyed reserved r i gh ts .  T h e i r  posit ion const rued th ree  statutes from 
1866, 1870, and  1877 t o  suggest t ha t  t he  federal government waived i t s  
claims t o  water appur tenant  t o  the federal lands and acquiesced in state 
allocation law. In 1935, Justice Suther land sol idif ied t h i s  "severance 
theo ry "  in h i s  decision in California Oregon Power Co. v .  Portland Beaver 
Cement Co. ,  295 U.S .  142 (1935) . l  However, h i s  ruling was ove r tu rned  
in 1955 [ F P C  v. Oregon 349 U.S. 435 ( 1 9 5 5 ) ] ,  when the Cour t  rejected 
state "ownership" o f  water associated w i t h  w i thd rawn  federal larids and 
allowed a federal ly l icensed pro ject  over  state objections (Johnson, 1984).  
Arizona v .  California 373 U.S. 546 (1963) dealt t he  state posit ion a f u r t h e r  
blow. W i t h  v i r t u a l l y  no discussion, the Cour t  he ld t h a t  the reservation 
doct r ine applied t o  non-Indian reserved lands. 

Thus,  a f te r  ha l f  a cen tu ry ,  the Cour t  had answered the f i r s t  question 
raised by the  Winters case: the Winters Doctr ine obtained an  all, n o t  j u s t  
Ind ian,  land reservations. The Forest Service subsequently departed from 
i t s  longstanding pol icy o f  filing fo r  water claims in conformity w i t h  state 
law and  began asser t ing reserved r i g h t s  claims t o  meet i t s  water needs. 

Two questions from the Winters case remained unanswered: What a re  the 
purposes fo r  wh ich  reserved r i g h t s  can be claimed, and  how should the  
appropr ia te quan t i t y  o f  water t o  achieve them be determined? As these 
questions simmered on  the  back b u r n e r  rega rd ing  non-Indian land reser-  
vations, nat ive American r i g h t s  b u r s t  t o  the surface as a major pub l i c  
issue. L i t igat ion expanding Ind ian water r i g h t s  appeared to  considerably 
enhance the  implied reservat ion concept as it applied to  the non-Indian 
reservations as well. 

Numerous e f fo r t s  in Congress and  by var ious s tudy  commissions (see 
Johnson, pp. 5-9) failed t o  resc ind o r  r e s t r i c t  t he  reserved r i g h t s  doc- 
t r ine.  The  Cour t ' s  par t ia l ,  piecemeal and inconclusive holdings served 
p r imar i l y  t o  threaten state water systems w i t h  open-ended and  potential ly 
conf l ic t ing allocations. The fact t ha t  paper, o r  theoretical, ra the r  than  
wet water was a t  issue did n o t  make the p lanning o f  water-related invest- 
ments any easier for  states o r  ho lders o f  state g ran ted  r i gh ts .  Moreover, 
Westerners confronted increasingly aggressive federal resource manage- 
ment; t he  reserved r i g h t s  th rea t  wa5 but one they perceived t o  be lurking 
in the  g row ing  federal commitment t o  re tent ion o f  t he  remaining publ ic  
domain. 

It was d isconcer t ing to  state off icials and state water r i g h t s  holders to  
view t h e i r  laboriously n u r t u r e d  water systems going down the  d r a i n  in 
federal c o u r t  d u r i n g  a c e n t u r y  of increasing jud ic ia l  suppor t  f o r  federal 
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pr io r i t i es  and  of cent ra l iz ing forces in pol i t ics  and  the  economy. More- 
over, t he  paper na tu re  o f  the water arguably  keep the issue in the  piece- 
meal forum o f  t h e  courts. Without real losers, there was l i t t l e  incent ive to 
force the  issue in to  a forum which was more conducive to  p lanning and  
negotiat ion. 

B u t  in a 1976 case concerning the  Devi l 's Hole Pupfish, t he  Cour t  
h in ted  tha t  the expansion o f  t he  doct r ine might  b e  approaching an end. 
In Cappaert v .  U . S . ,  425 U.S. 128 (1976), it answered the Ilhow much 
wateroo quest ion s t ing i ly ,  ho ld ing tha t  t he  federal government could claim 
on ly  enough water t o  p r e v e n t  " f rus t ra t i ngo1  achievement of t he  purpose for 
which the  land reservat ion was made.2 The  decision l e f t  on l y  one question 
o f  t he  in i t ia l  t r i a d  unanswered. 

Two years later, in a 1978 adjudication o f  t he  Gila River  in New Mexico, 
t he  Cour t  acted decisively to  f u r t h e r  l imit the implied reservation doct r ine.  
In U . S .  v .  New Mexico 238 U.S. 696 (1978). t he  Supreme Cour t  defined 
only  two purposes for  which the  Forest Service could claim water. Selec- 
t i ve l y  d i s to r t i ng  the  h i s t o r y  of t he  Forest Service's 1897 management 
author izat ion and  several subsequent statutes (Fai r fax & Tarlock, 1979; 
Tar lock & Fai r fax,  1982), t he  Cour t  ident i f ied t imber  supply  and securing 
favorable condi t ions o f  water f lows as t h e  only  purposes fo r  which water 
was impl ic i t ly  reserved.  Al others were described as secondary and  
wi thout  a reserved right. The  C o u r t  rejected Forest Service r i g h t s  to  
water from t h e  Rio Mimbres for recreational and  stockwatering purposes 
unless the  State o f  New Mexico chose to  p rov ide  them, which it did not. 

With the  third question answered, t he re  appeared to  b e  the f i r s t  loser 
o f  wet water since Winters: t he  U.S. Forest Service. 

The  Rio Mimbres Decision: I t s  Possible Effects 
on National Forest Management 

National forest  p lanning t u r n s  on  the  re la t ive values of ou tpu ts  tha t  
pieces of land a r e  capable of produc ing  under  d i f f e r e n t  management re-  
gimes, as well  as upon the  re la t ive costs o f  implementing these regimes a t  
d i f f e ren t  intensit ies. In allocating land t o  d i f f e ren t  regimes, the Forest 
Service presumably uses values tha t  re f lect  i t s  cost o f  obta in ing addit ional 
water  and  the  benef i t  from the  contr ibut ion t o  i t s  objectives tha t  addit ional 
water would make. Under  an  expansive federal reserved right, the  Forest 
Service va lued water on l y  t o  the  ex ten t  t ha t  downstream needs might  
impose pol i t ical o r  legal costs upon it. Water management services y ie lded 
ou tpu ts  o f  no  va lue t o  the Forest Service, unless it used them i tse l f ,  
because it had no  inst i tu t ional  means fo r  sell ing o r  exchanging them. With 
a reserved right and  wi thout  oppor tun i t y  t o  sell o r  exchange water ser- 
vices, t he  Forest Service had l i t t l e  incent ive to  p rov ide  them a t  the ex-  
pense o f  i t s  o the r   purpose^.^ Beyond i t s  research endeavors in water 
y ie ld  augmentation, it approached i t s  responsibi l i t ies fo r  water condit ions 
as a custodian ra the r  than  as a manager. 

When the Kio Mimbres decision confined reserved (i.e., free and  rela- 
t i ve l y  ~ n l i r n i t e d ) ~  water to  the purposes o f  t imber  product ion and stream- 
flow protect ion,  it potential ly increased the  cost o f  managing the  national 
forests fo r  o the r  land uses tha t  need water. 111 the economic calculus o f  
national forest  p lanning,  t h i s  would bend Forest Service allocations in 
favor  o f  t imber  product ion re la t ive to  those uses tha t  depend upon a more 
l imited and  costly water supply .  As the Forest Service would have no 
apparent  right t o  addit ionat water produced by agency e f fo r t s ,  i t s  in terest  
in improved water supp ly  would presumably diminish. Unless i t s  budge t  
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o r  s ta te in f luence upon  i t s  choices were increased, the  Forest  Service 
would b e  expected t o  become more specialized in t imber  product ion,  more 
concentrated in enclaves suitable fo r  t h a t  purpose,  and  less devoted to  
managing forestlands fo r  water  supp ly  and  t h e  fo res t  recreat ion,  f ish,  
wi ld l i fe  and  range  services t h a t  r e q u i r e  it.5 Potential state re la t i ve  t o  
federal in f luence in t h e  management o f  nonenclave lands would increase, 
poss ib ly  sharpening d is t inct ions between t imber  arid mul t ip le  use zones o f  
the national forests .  

B u t  t h e  Rio Mimbres decision created o the r  tendencies as well. B y  
closing t h e  remaining open end  o f  t he  reserved r i g h t s  de f i n i t i on ,  t he  
decision increased Forest  Service accountabi l i ty  t o  the  states fo r  t he  water 
it uses. The  decision expanded b o t h  t h e  potent ia l  state in f luence upon  
national f o res t  management and  the  potent ia l  federal t h r e a t  o f  w i thd raw ing  
the  mul t ip le  use serv ices t h a t  t he  states now f ree l y  enjoy. In c i r c l i ng  t h e  
rese rved  right, t h e  Supreme C o u r t  increased t h e  means by wh ich  the  
Forest Service a n d  t h e  states could impose t h e i r  values on  one another .  It 
increased t h e i r  potent ia l  interdependence and, t h u s ,  t he  prospects  f o r  
negotiat ior i  and  exchange between them. 

In theo ry ,  t h e  o p p o r t u n i t y  fo r  exchange among holders o f  p r o p e r t y  is 
assumed to  advance t h e i r  mutual  i n te res t  (Pigou, 1920). I f  right holders 
can g a i n  from st rengthened oppor tun i t i es  f o r  negotiat ion and  exchange, 
and  i f  ar rangements tha t  maintain such oppor tun i t i es  depend upon  t h e i r  
suppor t ,  t h e y  w i l l  s u p p o r t  t he  necessary ar rangements as long as the  
values a t  stake justify the  costs of doing so (Olson, 165; Demsetz, 1964). 
The h i g h e r  t h e  values a t  stake, t he  g rea te r  i s  t h e  readiness to  absorb 
these costs and  t o  accept t h e  interdependence involved.  The  g rea te r  t h e  
ex i s t i ng  interdependence, t h e  lower a re  the  addi t ional  costs t h s t  must be 
just i f ied.  A n d  t h e  more open the  oppor tun i t i es  fo r  exchange, the  less the  
location o f  p r o p e r t y  r i g h t s  af fects  outcomes (Coese, 1960). Mutual ly  
acceptable ar rangements replace adjud icat ion as means fo r  resolv ing d i f f e r -  
ences o f  i n te res t .  T h i s  presumably  benef i ts  a l l  i nvo l ved  because the  
zero-sum consequences o f  ad jud icat ion a re  p r c d u c t s  o f  i t s  s t r u c t u r e  r a t h e r  
than  o f  t h e  values and  oppor tun i t i es  t h a t  a re  potent ia l ly  p resen t  in the  
s i tuat ion it addresses. 

These proposi t ions suggest  t h a t  t h e  ef fect  o f  a s h i f t  in water  r i g h t s  
depends on the  e x t e n t  t o  wh ich  the  values a t  stake j u s t i f y  new mutual  
re la t ions t h a t  a re  cooperative r a t h e r  than  adversar ia l .  The  Rio Mimbres 
decision sh i f t ed  water  r i g h t s  in a way t h a t  may force the Forest  Service t o  
in ternal ize the  state's costs o f  water  it had  p rev ious l y  used f ree to  p r o v i d e  
services t h a t  t he  states now f ree ly  obtain. The  states face a potent ia l  loss 
o f  these r iat ional forest  serv ices but can use the  al location o f  water  r i gh ts ,  
o r  f inancial a n d  pol i t ica l  p rox ies  fo r  them, t o  avoid it. They  possess 
added leverage t o  the  e x t e n t  t h a t  t h e i r  genera l  capacities fo r  resource 
management enable them t o  serve national needs as well  as t h e i r  own. A n d  
the Forest  Service possesses leverage t o  the  e x t e n t  t h a t  these state capac- 
i t ies  depend upon  i t s  suppor t .  If the  values a t  stake a r e  suf f ic ient ,  t h e n  
increased federal-state coordination would be expected. Where it occurs, 
the Forest  Service would d i v e r s i f y  management o f  t h e  national forests  in 
response to  g rea te r  state in f luence and  would increase i t s  emphssis upon  
se rv ing  state water  neeas. 

T h i s  framework o f fe rs  predic t ions about  t h e  impacts o f  t he  Rio Mimbres 
decision on  national forest  management. In states where the  values o f  
water and  nont imber  forest  uses a re  genera l ly  high re la t ive to  those for  
t imber  (e .g. ,  in Cal i forn ia  and  the  centra l  Rockies), federal-state coor- 
d inat ion and  the  management o f  national forests  fo r  water  and  water-based 
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mul t ip le  uses w i l l  i n tens i f y .  Where t h e  values o f  water  a re  high and  those 
fo r  nont imber  uses a r e  low re la t i ve  t o  t imber  p roduc t i on  (e.g., in the  
n o r t h e r n  Rockies), t h e  Forest  Service a n d  t h e  states w i l l  maintain o r  
increase t h e i r  separateness and  adversar ia l  stance; national forest  manage- 
ment w i l l  become more specialized in t imber  p roduc t i on  and  more concen- 
t r a t e d  in areas p a r t i c u l a r l y  su i ted f o r  it. Where water  i s  abundant ,  t he  
Fiio Mimbres decision w i l l  n o t  a f fect  f o res t  management, wh ich  w i l l  cont inue 
to  emphasize mul t ip le  uses where values fo r  them a re  high (e.g., in the  
Pacific Nor thwes t )  and  t imber  p roduc t i on  where they  a re  low (e.g., in 
Alaska) .  A n d  t h e  s t ronger  the  s tate re la t ive t o  federal capacities in 
resource management, t h e  lower a re  the  water  and  mul t ip le  use values a t  
wt i ich some level o f  coord inat ion w i l l  develop. 

In t h e  n e x t  sections, we explore responses to the  Rio Mimbres decision 
t o  find ind icat ions o f  t rends.  T h e  resu l t s  tend  t o  s u p p o r t  o u r  p re -  
d ic t ions.  hiore impor tan t l y ,  t hey  tend  t o  suppor t  t he  genera l  hypothes is  
tha t  t he  Rio Mimbres decision is weakening the  d i s t i nc t i on  between state 
and  federal land and  water  r i g h t s  and  is encouraging a system o f  coopera- 
t i v e  ar rangements t h a t  w i l l  g radua l l y  replace the  syndrome o f  rel iance upon  
the  cou r t s .  

Forest  Serv ice Responses t o  Rio Mimbres: Restor ing Power 
While Creat ing Oppor tun i t i es  f o r  Negotiat ion 

Since t h e  Rio Mirnbres decision, t he  Forest  Service has worked  to  obta in  
r i g h t s  u n d e r  s ta te law t o  water  t h a t  it had  been u s i n g  f o r  nont imber  
purposes on  t h e  basis o f  t h e  federal rese rved  r i g h t  since Arizona V .  

California in 1963. T h e  agency has also sough t  to  recover  t h e  federal 
water  r i g h t s  t h a t  t h e  Rio Mimbres w i thd rew.  It has t h u s  fa r  used fou r  
d i s t i nc t i ve  s t ra teg ies t o  do  so (Romm & Bar to lan i  (1985) d iscuss these 
s t ra teg ies in g rea te r  de ta i l ) .  A l l  f ou r  have been appl ied only  in regions 
where t h e  values o f  water  and  mul t ip le  uses a re  genera l ly  high re la t i ve  t o  
those fo r  t imber  p roduc t i on .  A l t h o u g h  the  f o u r  appear a t  f i r s t  glance 
des igned t o  maximize the  water  wh ich  t h e  agency could contro l ,  t h e i r  
implications a re  b roader  than  that .  Th ree  o f  t h e  fou r  create new oppor-  
t un i t i es  t o r  negot ia t ion and  exchange w i t h  state in terests .  

T h e  Hydro log ica l  A rgumen t  
In t h e  Rocky Mountain states, t h e  Forest  Service has used a h y d r o -  

logical argument  to expand  t h e  amount o f  water  attached to  the  Cour t ' s  
na r row in te rp re ta t i on  o f  t h e  1897 Organic  Act .  

Because t h e  Rio Mimbres decision denied reserved r i g h t s  to  instream 
uses o f  water  f o r  f isher ies,  aesthetic o r  recreat ion purposes, t he  Forest 
Service i s  q u a n t i f y i n g  the  amount o f  water  needed t o  "secure favorable 
condi t ions o f  water  f low" f o r  which claims can b e  made (Hi l l ,  1982). 7'0 
val idate t h e  re la t ionship between levels o f  instream flow and  qual i t ies  o f  
f o res t  dra inage systems, hyd ro log i s t s  have estimated the  d i s t r i b u t i o n  o f  
t lows o v e r  t h e  yea r  t h a t  would maintain the  ex i s t i ng  condi t ion o f  stream 
channels.6 T h e  amount o f  water  t h a t  i s  r e q u i r e d  t o  p r e v e n t  a decl ine in 
t h e  dra inage capacities o f  several bas ins (Rosgen & S i lvey,  1983) p rov ides  
t h e  basis fo r  claims o f  instream f lows u n d e r  federal rese rved  water  
r i g h t s .  

The  Forest  Service tested t h i s  hydro log ica l  approach in the  1982 adju- 
d icat ion o f  Wyoming's B i g  Horn  R ive r ,  where it estimated t h a t  about  78 
pe rcen t  o f  average annual water y ie lds were necessary f o r  maintenance o f  
t he  dra inage system (Rosgen & S i lvey,  1983). A f t e r  several months o f  
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negotiat ion w i t h  t h e  State o f  Wyoming, t h e  agency set t led i t s  claims o u t  ot  
c o u r t  f o r  2 5  percen t  o f  t h e  amount o f  water  t h a t  it had claimed. Conf ident  
t ha t  an  improved ve rs ion  of the  same approach w i l l  w i ths tand  legal sc ru t i -  
n y ,  t h e  agency is t es t i ng  it in adjudications o f  t he  Rio Grande R ive r  (Rio 
Crande National Forest )  and  t h e  Arkansas R ive r  (P ike and  San Isabel 
National Forests)  in Colorado. 

T h e  hydro log ica l  argument  i s  designed t o  p ro tec t ,  and  may even en- 
hance, t h e  Forest  Service's pos i t ion in t rad i t i ona l  adversar ia l  water  allo- 
cation procedures,  B u t  a l t hough  t h i s  has been i t s  p r imary  purpose,  i t s  
potent ia l  i s  n o t  l imited to  expanding the  Forest  Serv ice 's  rese rved  water  
r i g h t s  and  it may have uti l i ty outs ide the  jud ic ia l  arena. For  example, it 
also def ines a mutual ly  accepted phys ica l  s tandard  t h a t  states could epp ly  
separately t o  r e s t r i c t  upst ream Forest  Service act iv i t ies  wh ich  modi fy  the  
s t r u c t u r e  and  capacity o f  stream channels. A state could use t h e  same 
s tandard  t o  def ine mandatory  bes t  management pract ices f o r  water  qua l i t y  
programs,  wh ich  apply  t o  nonpoint  sources o f  po l lu t ion on  federal as well  
as p r i v a t e  lands. A n d  i f  states accept the  p r inc ip le  fo r  federal lands, 
they would seem more l i ke l y  to  apply  it as well  t o  p r i v a t e  lands t h a t  have 
pub l i c  watershed value. T h u s ,  t h e  Forest  Serv ice 's  hydro log ica l  argument  
could t i g h t e n  t h e  weave between ins t i t u t i ons  fo r  national f o res t  management 
and  s tate water  qua l i t y  regulat ion and  could lead t o  diminished ju r i sd i c -  
t ional End ins t i t u t i ona l  d i f ferences between them. 

Romm & Fai r f a x :  The Backwaters of Federalism 

Ripar ian R igh ts  
T h e  Forest  Service has p u r s u e d  a second s t ra tegy  in Cali fornia, where 

state law recognizes " r i p a r i a n  u n d e r  wh ich  p r o p e r t y  owners can 
make reasonable use o f  water  t h a t  f lows t h r o u g h  o r  adjacent t o  t h e i r  
lands.* T h e  Forest  Service a rgues  t h a t  nst ional  forest  lands qua l i f y  for 
r i p a r i a n  r ights . '  It has asser ted r i pa r ian  r i g h t s  in about  65 pe rcen t  of i t s  
Cal i forn ia  claims since Rio Mimbres. 

T h e  State Water Resources Contro l  Board sought  t o  dera i l  t h i s  s t ra tegy  
by re ject ing Forest  Service r i p a r i a n  claims on  Hal le t t  Creek (Plumas Na- 
t ional Forest )  and  Roar ing Creek (Shasta-Tr in i ty  National Forest ) .  l o  The 
State argues t h a t  r i p a r i a n  r i g h t s  appl  on l y  t o  lands t h a t  passed from the  
pub l i c  domain to  p r i v a t e  ownership." T h e  Forest  Service successful ly 
appealed t h e  Hal le t t  Creek decision in State Super ior  C o u r t  (Lassen Coun ty  
Super io r  C o u r t  Case No. 16291) a n d  gained a favorable judgement in June 
1984. 

Ripar ian r i g h t s  have some advantages o v e r  a l t e rna t i ve  enti t lements. 
Un l i ke  approp r ia t i ve  r i g h t s  the  Forest Service could obta in  u n d e r  state 
law, t h e y  do  n o t  r e q u i r e  a pe rm i t  f rom the  State Water Resources Contro l  
Board. They  also p r o v i d e  an advantage ove r  the  na r row ly  i n t e r p r e t e d  
rese rved  right o f  t he  Rio Mimbres decision because they  can b e  appl ied t o  
any use, as long as it i s  llreasonablel' u n d e r  state law. Nevertheless, t h e  
r i pa r ian  right i s  gove rned  by state law. I f  the  Forest  Service wins i t 5  

poirit in t h e  Hal le t t  Creek case, i t  would recover  some o t  the secu r i t y  t h a t  
it lost  in Rio Mimbres, but it would also become a p robab ly  s ign i f icant  
p a r t y  t o  the  give-and-take processes o f  state water  law development. 

Regulat ion of Access 
Despite the  ef fects  o f  water allocations on  land management possibi l i t ies, 

t he  Forest  Service does n o t  consider water  resource development in i t s  
national forest  management plans. As  a third s t ra tegy  of response to  the 
Rio Mimbres decision, however, t he  Forest Service is t es t i ng  i t s  au tho r i t y  
u n d e r  t h e  Federal Land Policy and  Management A c t  (FLPMA) o f  1976 to  

T h e  Board ' s  appeal t o  the  State Supreme C o u r t  i s  pending.  
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regulate p r i v a t e  uses o f  nat ional  f o res t  water. FLPhrlA author izes t h e  
Forest  Service t o  regulate p r i v a t e  access to  water  and  o the r  na tu ra l  re -  
sources to  p r o t e c t  env i ronmenta l  condi t ions w i t h i n  nat ional  forest  bound-  
aries. T h e  p e r m i t  a u t h o r i t y  could allow the Forest  Service b o t h  t o  expand 
i t s  own water  r i g h t s  by con f in ing  the  scope o f  o the rs  and  t o  i nsu re  tha t  
water developments conform w i t h  i t s  l and  management plans. 

Small-scale hyd roe lec t r i c  developments in t h e  Pacific Coast states, and  
t ransmounta in d i ve rs ions  o f  national forest  water  t o  u r b a n  areas in the 
Rocky Mounta in states, a r e  water  p ro jec ts  t h a t  r e q u i r e  Forest  Service 
special-use permi ts .  T h e  agency has denied pe rm i t s  fo r  t ransmounta in 
d i ve rs ions  t h a t  did n o t  meet environmental s tandards.  I t s  denials have no t  
been chal lenged. T h e  Forest  Service has also imposed condi t ions on  
permi ts  t h a t  i t  did g r a n t .  Except  f o r  one case invo lv ing  a wilderness 
area, a l l  chal lenges t o  Forest  Service pe rm i t  condi t ions have been set t led 
o u t  o f  c o u r t  w i t h  t h e  condi t ions i n tac t .  However, t h e  agency appears 
re luc tan t  t o  chal lenge the  Federal Energy  Regulatory  Commission (FERC) : 
It has n o t  y e t  denied a pe rm i t  f o r  a hyd roe lec t r i c  pro ject .  

Tkie Forest  Serv ice exercises i t s  pe rm i t  author i t ies  t h r o u g h  negotiat ions 
w i t h  s ta te and  federal agencies t h a t  have re la ted author i t ies  (e.g., in 
water  qua l i t y ,  f i s h  and  wi ld l i fe ,  ene rgy  and  pub l i c  u t i l i t i es  depar tment)  f o r  
t h e  same pro jects .  Thus ,  i t s  approach t o  permi ts  gove rns  i t s  assignment 
o f  in f luence.  It has t h u s  f a r  considered applications fo r  permi ts  on  a 
case-by-case basis. T h i s  approach places the  i n i t i a t i ve  fo r  water develop- 
ment and  i t s  l and  management e f fec ts  w i t h  t h e  appl icant  r a t h e r  t h a n  t h e  
agency. i t  makes it d i f f i c u l t  t o  assess the  cumulat ive environmental and  
management implications o f  i nd i v idua l  pro jects .  I t  also tends t o  d isperse 
the in f luence o f  o the r  agencies by l imi t ing negotiat ions w i t h  them t o  the  
character is t ics  o f  specif ic pro jects  and  sites. 

In 1984, t h e  agency sought  t o  increase t h e  ef f ic iency o f  i t s  permi t  
process by decentra l iz ing p r i m a r y  au tho r i t i es  fo r  it from the  Region t o  the  
Forest  level (Bar to lon i ,  1984), where land management p lanning occurs. 
The decentra l izat ion increased t h e  p robab i l i t y  t h a t  the pe rm i t  s t ra tegy  fo r  
water  deveiopment w i l l  b e  i n teg ra ted  w i t h  fo res t  p lann ing ,  f o r  administra- 
t i v e  a n d  b u d g e t a r y  reasons i f  f o r  no others.  
en  t h e  agency 's  con t ro l  o f  water  use. It would allow the  agency t o  design 
pe rm i t  s t ra teg ies t h a t  conform w i t h  forest  p lans and  d raw upon  whatever  
a u t h o r i t y  t h e  p lans have o r  may ga in  in t h e  fu tu re .  It would also s h i f t  
t he  focus o f  negotiat ions w i t h  o the r  pe rm i t -g ran t i ng  agencies toward the  
forest  p lan  as a whole and  presumably  increase t h e i r  in f luence upon  it. 

Reserved R igh ts  f o r  Recent Purposes o f  t h e  National Forests  
T h e  f o u r t h  Forest  Service s t ra tegy  i s  closest t o  t h e  famil iar adversar ia l  

mode o f  pre-Rio Mimbres water  re la t ions and  apparent ly  f a r thes t  from 
c u r r e n t  legal a u t h o r i t y :  It seeks rese rved  r i g h t s  fo r  purposes o f  t he  
national forests  t h a t  Congress approved  in t h e  Mult iple-Use Sustained Yield 
A c t  o f  1960 ( i .e.,  recreat ion,  range, f i sh ,  and  wi ld l i fe  purposes) .  Those 
purposes were "aec lared t o  b e  supplemental t o  ... the  purposes fo r  which 
the  national forests  were establ ished as set f o r t h  in the  A c t  o f  June 4, 
1897.'' In i t s  Rio Mimbres decision, t he  Supreme C o u r t  i n te rp re ted  the  
"supplemental" purposes to  b e  ' Isecondary" and  opined in nonb ind ing  dictu 
t h a t  t hey  were n o t  en t i t l ed  to  rese rved  r i g h t s .  Nevertheless, t h e  Forest  
Service has f requen t l y  claimed rese rved  r i g h t s  fo r  them w i t h  a p r i o r i t y  
date o f  1960, when the  Mul t ip le  Use A c t  passed. 

T h e  Forest  Service b r i e f  f o r  t he  1982 adjud icat ion o f  Wyoming's B i g  
Horn  R i v e r  claimed rese rved  r i g h t s  t o  water  fo r  range, recreation, and  
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Such in teg ra t i on  may s t reng th -  
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f ish and  w i l d l i f e  against  any  approp r ia t i ve  claims w i t h  dates o f  p r i o r i t y  
subsequent t o  June 1 2 ,  1960--the day  t h a t  Congress passed the  Mul t ip le  
Use Ac t .  A l t h o u g h  the  Colorado Supreme C o u r t  re l i ed  on Rio Mimbres 
when it decided against  such federal claims [ U .  5 .  v .  C i ty  and County of 
Denver,  656  Pacific 2d 1 ( 1 9 8 2 ) ] ,  t he  Forest  Service has cont inued t o  
press them in U tah  adjudications tha t  i nvo l ve  f i v e  national forests. 

Among the  f o u r  s t ra teg ies o f  Forest  Service response t o  the  Kio Mim- 
bres,  t h i s  is t he  on ly  one t h a t  maintains the  adversar ia l  stance and  does 
no t  d i r e c t l y  create oppor tun i t i es  f o r  negotiat ion o f  forest  water management 
arid use w i t h  t h e  states. I t  is t he  on ly  one t h a t  has been appl ied uni form- 
ly a n d  tha t  has n o t  been designed fo r  specif ic states w i t h  high water a n d  
mul t ip le  use values. T h e  o the r  th ree  have shaped inst ruments fo r  water 
al location t h a t  b o t h  federal a n d  s tate governments can control;  t hey  have 
placed these ins t rumen ts  in states t h a t  appear t o  have reason t o  use them. 

Romm & Fai  r f a x :  The Backwaters o f  Federal ism 

T h e  States: Emerging Par i t y  and  
Capacities f o r  Negotiat ion 

A l t h o u g h  designed t o  enhance i t s  right t o  f ree  water ,  Forest  Service 
responses t o  the  Rio Mimbres decision have ra ised poss ib i l i t ies  f o r  nego- 
t ia t ion a t  an  auspicious moment. The  con tex t  o f  federal-state re la t ions in 
wh ich  t h e  responses wi l l  b e  implemented d i f f e r s  s ign i f i can t l y  f rom the  
per iod o f  s ta te hos t i l i t y  t o  g row ing  federal dominance in wh ich  t h e  re-  
se rved  r i g h t s  doc t r i ne  developed. Whatever t h e  abs t rac t  mer i ts  o f  t h e  
rese rved  right may be, changes in the  premises o f  these re la t ions have 
f rayed  i t s  mesh w i t h  o the r  i ns t i t u t i ons  o f  na tu ra l  resource management. 
These changes a re  discussed in t h i s  section u n d e r  the  heading o f  t h ree  
t rends .  

The  States Have Developed Independent  Natura l  Resource 
Policy, Planning and  Regulatory  Capacities 

F u t u r e  Forest  Service water  po l icy  w i l l  proceed in the  con tex t  o f  new 
state-level assert iveness based in enhanced capacity a n d  ambition. T h e  
Federal government  has carrot -and-st icked s tate n a t u r a l  resources p r o -  
grams f o r  a good p a r t  o f  t h i s  c e n t u r y  ( Ingram, 1 9 7 7 ) .  One r e s u l t  o f  t h i s  
federal p r o d d i n g  a n d  investment is t h a t  state governments, long t h e  cause 
o f  despai r  among analysts  and  c i t izens al ike, a re  n o t  genera l ly  rega rded  as 
a l ternat ives t o  federal programs in many areas o f  pub l i c  po l icy  (ACIR ,  
1981;  Stenberg,  1 9 8 5 ) .  In fo res t r y ,  t he  g r o w t h  o f  federal assistance to  
the  states dates back  t o  1911 f o r  f i r e  protect ion,  t o  1924 f o r  t he  p rov i s ion  
o f  p lan t i ng  s tock and  state extens ion services, t o  1937 f o r  a f forestat ion 
subsidies, t o  1 9 4 0  f o r  research, and  t o  1974 f o r  state forest  resource 
p lann ing  and  assessment. Similar cooperative arrangements were in i t ia ted 
in f lood con t ro l  ( 1  9 3 6 ) ,  erosion con t ro l  ( 1  9 3 7 ) ,  t he  abatement o f  stream 
pol lu t ion (1948) ,  t h e  development a n d  enforcement o f  state water  qua l i t y  
s tandards ( 1 9 6 5 ) ,  t he  maintenance of anadromous f isher ies ( 1 9 6 5 ) ,  and  t h e  
implementation o f  p o i n t  and  nonpoint  source pol lu t ion contro ls  ( 1 9 7 2 ) .  

Al though  long viewea as examples o f  g row ing  federal cont ro l  ove r  state 
budge ts  and  p r io r i t i es ,  such pieces o f  po l icy  a n d  programs coalesced in 
the  1970s  as a v i r t u a l  federal mandate t h a t  states develop comprehensive 
state capacit ies t o  p lan  a n d  regulate the  management o f  forest  and  water  
resources. In fo res t r y ,  f o r  example, t he  1978 Cooperative Fo res t r y  Assis- 
tance Act and  i t s  extensions created a v i s iona ry  po l icy  o f  state fo res t r y  
and  o f  federal-state re la t ions in f o r e s t r y  tha t  i s  l ike ly  to  have g rea te r  
h is tor ica l  importance than  i t s  more-discussed coun te rpa r t s  o f  t he  decade. 
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The  Water Qua l i t y  Ac ts  of 1972 a n d  1977 have had  p r o f o u n d  ef fects  on  
state and  local capacit ies t o  regulate forest  and  land as well  as water  use 
and  t o  do  so w i t h i n  federa l  as well  as state and  local j u r i sd i c t i ons .  

In many states, such developments have built p lann ing  and  regu la to ry  
capacit ies t h a t  a r e  now p repared  to  assume the  i n i t i a t i ve  r a t h e r  than  follow 
the  ca r ro t .  In Cal i forn ia ,  for example, t he  f i r s t  State Forest Resource 
Assessment (Cal i forn ia  Department o f  Fo res t r y ,  1979) was funded p r imar i l y  
by t h e  federal government .  Nevertheless, it formed a s t r i k i n g l y  d i f f e r e n t  
i n te rp re ta t i on  o f  s ta te f o r e s t r y  condit ions--specif ical ly in i t s  chap te r  o n  
water- - than i s  apparen t  in analogous Forest Service p lann ing  documents, 
a n d  a r g u e d  t h e  necessity for  expanding s tate in f luence on  national forest  
po l icy  a n d  management. Meanwhile, t h e  Cal i forn ia  Forest  Practice A c t  o f  
1973 had  establ ished t h e  s t ronges t  system o f  p r i v a t e  f o r e s t r y  regulat ion in 
t h e  na t i on  (Vaux ,  1983) .  T h e  Forest  Taxat ion Reform A c t  o f  1976 had  
created a 5 . 5  mil l ion-acre state zone o f  p r i v a t e  land tha t  was committed to  
long- term f o r e s t r y  (Romm & Washburn, 1985) .  The  Forest Improvement 
A c t  created a s tate cost--share p rog ram f o r  non indus t r i a l  f o r e s t r y  invest -  
ment, analogous t o  but s t ronger  than  ex i s t i ng  federal p rog ram (Romm e t  
al., 1985) .  A n a  in 1984,  t h e  State Water Resources Contro l  Board, pos- 
sessing t h e  a u t h o r i t y  t o  establ ish t h e  bes t  management pract ices as stand- 
a r d s  f o r  managing nonpoint  sources o f  po l lu t ion on  p r i v a t e  and  federal 
forest  lands, adopted t h e  independent  recommendations of t he  State Board 
o f  F o r e s t r y  and  t h e  Forest  Service f o r  t h e i r  respect ive j u r i sd i c t i ons :  The 
state's water  po l icy  agency the reby  emerged as a formal link between and  
a u t h o r i t y  o v e r  s ta te a n d  federal f o r e s t r y  organizat ions a n d  t h e i r  s tandards 
o f  f o res t  management. I f  Cal i forn ia 's  exper ience i l l us t ra tes  o r  p r e f i g u r e s  
develop ing potent ia l  in o t h e r  states, it suggests  t h a t  t he  states have 
gained t h e  a b i l i t y  a n d  motive to  serve national i n te res ts  in exchange f o r  
favorable national f o res t  management pol icies w i t h i n  t h e i r  boundaries. 

T h e  Federa I Covernmen t is  Decentra l iz ing Responsi bi  Ii ty 
fo r  Publ ic  Services t o  t h e  States 

A l t h o u g h  t h e  dominating reasons f o r  it were pol i t ica l  and  f iscal,  t he  age 
o f  federal subs id ies has, by empowering and  suppor t i ng  the  states, sub-  
s tant ia l ly  reduced t h e  inequi t ies and  weakness in state pub l i c  services t h a t  
had  been used t o  j u s t i f y  heave federal involvement (Stenberg,  1985) .  A n d  
since 1981 ,  f o r  o the r  po l i t ica l  a n d  f isca l  reasons, t h e  federal government  
has begun  t o  w i thd raw f rom suppor t  o f  state pub l i c  services t h a t  it had  
la rge ly  developed t h r o u g h  t i e d  assistance. T h i s  wi thdrawal  has inc luded 
the  reduc t i on  o f  federal s u p p o r t  for  and  consequent leverage upon  state 
f o r e s t r y  programs (U.S. Forest  Service, 1981-85). T h e  t r a n s f e r  o f  re- 
sponsib i l i ty  t o  t h e  states has n o t  y e t  been matched 5y the  t r a n s f e r  o f  
a u t h o r i t y  and  f inanc ia l  i ns t rumen ts  they  need tu p r o v i d e  services t h e  
pub l i c  has come t o  expect. Jus t  as Congress represented state i n te res ts  
i n  leading the  development o f  federal subsidization policies, t he re  seems 
reasons to  expect  t h a t  it w i l l  again assume leadership in the  t r a n s f e r  o f  
a u t h o r i t y  and  resources t h a t  t he  states need to  fill t he  vacuum l e f t  by 
federal re t rea t .  

T h e  federa l  lands a r e  an  obv ious focus fo r  t h e  exerc ise and  develop- 
ment o f  potent ia l  s ta te a u t h o r i t y  in t h e  West ( Cowart e t  al., 1986) .  While 
t h e i r  d i v e s t i t u r e  in s ign i f i can t  amounts i s  un l i ke l y ,  t h e  g row ing  state 
pa r t i c i pa t i on  in t h e i r  management i s  a rea l i ty .  C u r r e n t  state-federal 
conf l ic ts  o v e r  t h e  al location o f  f o res t  and  minerals revenues (Fa i r fax  & 
Yale, l 9 8 5 ) ,  about  t h e  states' r i g h t s  t o  par t ic ipate in and  challenge federal 
decisions (Texas Oil and Gas Carp v .  Ark la  Exploration Co . ,  562 F.Supp. 
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1 2 1 4  W.C. A r k .  1983), and  about  the  approp r ia te  re la t ionships between 
federal resource management and  state and  local need (Grani te  Rock Co. 
v .  Cali fornia Coastal Commission, 590 F.Supp. 1361 [N.D.Cal. 198411, 
ind icate g r o w i n g  p ressu res  f o r  t rans fe r  o f  au tho r i t y  and  responsib i l i t ies  as 
well  as resources (Fa i r fax ,  1985b). 

T h e  Rio Mimbres decision, perhaps ben igh ted  in i t s  unders tand ing  of 
t he  1897 Ac t ,  had  the  ef fect  o f  maintaining in state hands t i t l e  t o  a poten- 
t i a l l y  valuable and  a rguab ly  federal resource. However, t he  decision's real 
value t o  t h e  states depends on  t h e i r  capacities t o  conver t  t he  water  right 
i n t o  a stream o f  benef i ts  t h a t  suppor t  t h e i r  pub l i c  programs.  One possible 
means i s  t o  use t h e  right as a lever  o n  t h e  management o f  t h e  national 
forests  in o r d e r  t o  e x t r a c t  more o f  t h e  serv ices which the  states need. 
While decentra l izat ion bu i l ds  incent ives f o r  i n f l uenc ing  national f o res t  
management, a n d  reduces federal ab i l i t ies  t o  counteract  them, t h e  Rio 
Mimbres decision p rov ides  a potent ia l  tool w i t h  wh ich  they can b e  t rans la t -  
e d  i n t o  tangib le  ef fect .  

Romm & Fairfax: The Backwaters of Federalism 

Realignment o f  Pol i t ical Consti tuencies is Expanding 
t h e  Power Base f o r  State and  Local I n te res ts  
in National Forest  Management 

A rea l ign ing pol i t ica l  env i ronment  w i l l  shape water as a goal o f  national 
forest  management. In t h e  1970s. t h e  environmental movement, t he  clear- 
c u t t i n g  d i spu te  a n d  wi lderness debates made national forest  management a 
b road  p u b l i c  issue. Two major congressional enactments focused unprece-  
den ted  a t ten t i on  o n  t h e  Forest  Service, increased i t s  accountabi l i ty  t o  a 
nat ional  publ ic ,  a n d  b r o u g h t  t h e  national forests  u n d e r  the  full sway o f  
t h e  d i s t r i bu t i ve l y -o r ien ted  national pol icies o f  t he  time. 

When t h e  Reagan admin is t ra t ion assumed power,  it did so w i t h  the  
percept ion o f  t h e  national forests  as a federal economic asset. If managed 
"e f f i c i en t l y , "  t he  asset cou ld  pr ime t h e  pump a n d  fill t he  t reasu ry  on  the  
basis o f  p r o d u c t i v e  r a t h e r  than  f iscal powers; it could f ree p r i v a t e  t imber  
for  e x p o r t  a n d  improve t h e  balance o f  t rade.  As an  a l te rna t i ve  t o  federal 
bo r row ing  against  f u t u r e  generat ions,  it could even b e  sold. Forest  
Service budge ts  f o r  t imber ,  minerals and  land sales increased; b u d g e t  fo r  
t h e  u n p r i c e d  services o f  soil, water ,  and  range management decl ined (U.S. 
Forest  Service, 1981-85). The  c r i t e r i o n  o f  "economic ef f ic iency"  ga ined 
t h e  same ascendancy in national decisions as t h e  c r i t e r i on  o f  "equ i t y "  had  
he ld  in t h e  p rev ious  decade. 

A t  t h e  p resen t  t ime, i n d u s t r i a l  t imber  associations a n d  establ ished 
env i ronmenta l  g r o u p s  have clear access t o  in f luence upon  national Forest  
Service policies. Despite t h e i r  pub l i c  disagreements, t h e  national leader- 
sh ip  o f  b o t h  have developed common in terests  a n d  sk i l ls  in the  federal way 
o f  do ing business. T h e y  now share the  same language o f  I 'eff iciency" 
(Sample 1984; Roe, 1984). They  may even hold the same posit ions on  
issues." They  have developed a fac i l i ty  f o r  negot ia t ing w i t h  the  federal 
government ,  and  w i t h  one another ,  t h a t  has s t rengthened t h e i r  funct ional  
i d e n t i t y  whi le  separat ing them f rom the  contemporary concerns o f  t h e i r  
localized const i tuents .  

In some areas, localized environmental and  economic in terests  seem to  
have moved towara one another  as well. The  wood p roduc ts  i n d u s t r y  has 
a lways been a loose association o f  highly competit ive local and  regional 
i n te res ts  t h a t  jo in  forces national ly only against  a perce ived common th rea t  
(Robbins,  1982). Environmental ism a n d  i t s  legal consequences appeared to  
u n i f y  them in t h e  '60s and  ' 70s .  H a r d  economic times have subsequently 
sp l i t  them apar t .  Local sawmills a re  increas ing ly  threatened b y  aemise o r  
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absorpt ion and  increas ing ly  separated f rom the  in terests  t h a t  t h e i r  national 
centers  o f  presumed leadership represent .  When federal t imber  pu rchasers  
in t h e  West sough t  re l i e f  from con t rac ts  signed during t h e  p r i c e  boom o f  
the la ter  1970s,  it separated them f rom the  t imber land hold ing segment o f  
t he  i n d u s t r y ,  and  even f rom sel f -supply ing d iv is ions o f  t h e i r  own corpo- 
ra t ions,  more deeply  t h a n  any o the r  issue in the  postwar  era (Horng ren ,  
1 9 8 5 ) .  

T h e  env i ronmenta l  s t r e n g t h  o f  t he  7 0 s  d e r i v e d  i n i t i a l l y  from local and  
largely  u r b a n  organizat ions t h a t  mobil ized national ly t o  promote federal 
con t ro l  o v e r  mat ters  t h a t  concerned them. Environmental g r o u p s  have now 
p ro l i f e ra ted  in forest -dependent  communities a n d  reg ions,  where normal 
concerns for  jobs a n d  ne ighbors  a r e  difticult t o  separate f rom concern 
about  the  v i a b i l i t y  of t h e  local sawmill o r  issues o f  local cont ro l .  In a t  
least some Cal i forn ia  counties, these g r o u p s  have rejected the  i n te rven t ion  
o f  national organizat ions in local issues in o r d e r  t o  avoid the  polarization it 
was expected t o  cause (MacNally & Hester ,  1985) .  Local environmental 
g r o u p s  jo ined woods- and  mi l l -workers '  un ions in an  indus t r i a l  s t r i k e  
against  Louisiana Pacif ic 's use o f  f o res t  herb ic ides,  wh ich  was perce ived as 
a t h r e a t  by a d i s t a n t  corporat ion t o  local i ndus t r i a l  and  env i ronmenta l  
heal th  (Mendocino News Service, 1 9 8 5 ) .  A n d  they and  t h e  Linions have 
begun  t o  d iscuss j o i n t  e f f o r t s  t o  achieve a Cai i forn ia  po l icy  t h a t  would 
regulate p r i v a t e  t imber  h a r v e s t  r s tes  on  a "sustained-yield" basis in o r d e r  
to  stabi l ize forest  o u t p u t s  and  the  communities depending upon them. 

The  hor izonta l  sp l i t  between local and  nat ional  i n te res ts  appears t o  be 
ga in ing  pol i t ica l  signif icance re la t i ve  to  t h e  ve r t i ca l  env i ronment-  
development d i v i s ions  t h a t  dominated resource pol i t ics  in t h e  p reced ing  
decade. Such s h i t t s  a r e  r e c u r r i n g  phenomena in Arnerican pol i t ics. B u t  
t he  p resen t  one is o c c u r r i n g  w i t h  t h e  f i r s t  real re t rea t  o f  federal power 
since the  national forests  were created and  a t  a time when state capacities 
in resource management appear to  b e  coming o f  age. While t h e  phenome- 
non is r e c u r r e n t ,  this combination is new. 

Poli t ical Flows a n d  Water R igh ts  
What do  these contextual  t r e n d s  suggest  about  the  ef fects  o f  t h e  Rio 

blimbres decision on  national forest  management fo r  water  supp ly?  The  
decision created a potent ia l  i ns t rumen t  fo r  state in f luence upon  national 
f o res t  management. I t  also created a reason f o r  federal wi thdrawal  f rom 
the  p rov i s ion  o f  nont imber  benef i ts  f o r  the states. It sowed these pos- 
s ib i l i t ies  in the  con tex t  o f  a more genera l  s h i f t  in re la t i ve  state and  federal 
powers. T h e  states have increas ing (1)  capabil i t ies and  ambitions, ( 2 )  
f inanc ia l  motive, and  ( 3 )  local po l i t ica l  suppor t ,  t o  more act ive ly  p lan  and  
regu la te  fo res t  management act iv i t ies ,  i nc lud ing  those on  t h e  national 
forests. T h e y  a re  increas ing ly  in a posit ion to  impose t h e i r  p r i o r i t i es  on 
national f o res t  management decisions as well as t o  promote the  satisfact ion 
o f  national i n te res ts  on  p r i v a t e  lands tha t  a re  w i t h i n  t h e i r  j u r i sd i c t i on .  
The Forest  Serv ice has ( 1 )  dec l in ing budge ts  and  s ta f f ,  ( 2 )  increas ing 
motive t o  shed o r  share pe r iphe ra l  responsib i l i t ies ,  and  ( 3 )  weakening 
coal i t ions o f  " t rad i t i ona l "  s u p p o r t  f o r  i t s  programs. It is losing the  lever-  
age on state programs t h a t  i t  once had, but i t  re ta ins the  capacity to  
c u r t a i l  o r  expand  services. such as improved water  supp ly ,  t ha t  t h e  states 
may des i re .  In resource management, t he  feder6l and  state governments 
a r e  approaching a p a r i t y  o f  power, capacity and  dependence t h a t  has n o t  
ex is ted p rev ious l y .  These circumstances a re  fruitful for  the g r o w t h  of  
negot ia t ion anci exchange where the  stakes a re  su f f i c i en t l y  h i g h  on  b o t h  
sides to  j u s t i f y  t he  r e q u i r e d  arrangements. 
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Forest  Service responses to  the  Rio Mimbres decision b o t h  re f l ec t  and  
enhance the  env i ronment  f o r  negotiated r a t h e r  than  adversar ia l  settlement 
o f  f o res t  water issues between feders l  and  state governments. T h e  re-  
sponses have developed where values and  capacities a re  most l i ke l y  to  
promote interdependence. They have taken forms t h a t  o f f e r  d i ve rse  
precedents fo r  appl icat ion in states where t h e  tendency toward  in terdepen-  
dence would otherwise b e  weaker. I n  seeking more secure water  r i g h t s ,  
t he  Forest  Service has n u r t u r e d  condi t ions in wh ich  the  d i r e c t  in f luence o f  
water r i g h t s  on  nat ional  f o res t  management seems l i ke l y  t o  diminish. As a 
resu l t ,  t h e  values t h a t  t he  Forest Service applies t o  water  w i l l  g radua l l y  
approach those o f  t he  states; i t s  land management decisions w i l l  increas- 
ingly re f l ec t  s ta te water  objectives. 

Romm & F a i r f a x :  The Backwaters o f  Federalism 

Toward  Federal-State Coordination and  the  Management o f  
National Forests  f o r  Water Supply  

T h e  Rio Evlimbres decision had  two d i r e c t  e f fects .  F i r s t ,  it severely 
l imited t h e  federal rese rved  right. It increased the  potent ia l  cost  of water  
the  Forest  Service requ i res  t o  manage i t s  lands fo r  uses o the r  than  t imber  
p roduc t i on  as well  as the  potent ia l  cost t h e  states might  i n c u r  i f  the  Forest 
Service w i thd rew f rom managing f o r  these uses. It t h e n  p rovoked  re-  
sponses t h a t  increase t h e  p robab i l i t y  o f  federal-state negotiat ion and  
exchange fo r  t h e  management o f  t he  national forests  and  t h e i r  water supp ly .  

The  possible outcomes range f rom (1)  Forest  Serv ice wi thdrawal  t o  
t imber  enclaves, in wh ich  it i s  en t i t l ed  t o  a l l  t he  water  it can consume, t o  
( 2 )  federal-state coord inat ion o f  f o res t  po l icy ,  p lann ing  and  management, 
in wh ich  r i s i n g  state values for  water  s t reng then  mult iple-use management 
o f  t he  nat ional  forests. Tendencies in b o t h  d i rect ions a r e  p resen t l y  ap- 
parent .  They  a re  l i ke l y  t o  b e  manitest in d i f f e r e n t  degrees, depending 
upon  re la t i ve  s tate values fo r  t he  va r ious  fo res t  uses, upon  state capac- 
i t i es  t o  in f luence federal decisions a n d  t o  promote p roduc t i on  o f  forest  
serv ices or1 p r i v a t e  land, and  upon  t h e  national benef i ts  t h a t  such state 
ac t i v i t i es  can prov ide.  

Forest  Serv ice responses t o  the  Rio Mimbres, a n d  s tate capacities t o  
respond t o  the  oppor tun i t i es  t h a t  these have created, suggest  t o  u s  t h a t  
t h e  dominant t r e n d  w i l l  b e  toward modes o f  coord inat ion t h a t  g radua l l y  
i n teg ra te  federal a n d  s tate forest  po l icy ,  p lann ing  and  management. 
Beginning in Cali fornia and  the  centra l  Rockies, we expect  t he  c i r c l i n g  o f  
t h e  rese rved  right to  eventual ly  spawn compacts a n d  counci ls such as 
manage in tergovernmenta l  relat ions in cooperative f i r e  protect ion.  13 AS 

such arrangements arise, t h e  location o f  boundar ies and  r i g h t s ,  and  t h e  
adversar ia l  re la t ions associated w i t h  them, w i l l  lose importance in resource 
allocation, presumably  to  the  advantage o f  b o t h  par t ies.  l4 

T h e  Rio Mimbres decision made b o t h  levels o f  government  somewhat more 
aware o f  t h e i r  l imi ts  and  t h e i r  interdependence. It i s  one more closing o f  
t h e  American f ron t i e r .  As w i t h  o the r  such events, responses t o  it w i l l  
t r ans fo rm national forest  water  f rom a paper  issue o f  sovere ignty  t o  a 
pract ica l  problem o f  e f fect ive ly  managing what  i s  there,  

NOTES 

lI'If t h e  Ac ts  o f  1866 ano 1879 did no t  const i tu te  an en t i re  abandonment 
o f  t he  common-law r u l e  o f  running waters insofar  as t h e  pub l i c  lands and  
subsequent grantees thereof were concerned, they  foreshadowed the  more 
pos i t ive declarat ions o f  t he  Gesert Land Law o f  1877 
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[A111 surp lus  water over and above such actual appropriation 
and use ,  together with the water of all lakes, r ivers and other 
sources of water supply upon the public lands and not navig- 
able, shall remain and be held free for the appropriation and use 
of the public for irrigation, mining and manufacturing purposes 
subject to existing rights.  [43 U . S . C . A .  § 3211 

" I f  t h i s  language i s  to  b e  g i v e n  i t s  na tu ra l  meaning .... it ef fected sever- 
ence o f  a l l  waters  upon  t h e  pub l i c  domain, n o t  theretofore appropr ia ted,  
from t h e  l and  i t se l f  .... T h e  f a i r  cons t ruc t i on  o f  t he  p rov i s ion  .. . i s  t h a t  
Congress in tended to  establ ish the  r u l e  t h a t  f o r  t h e  f u t u r e  the  land should 
b e  patented separately; and  t h a t  a l l  non-navigable waters thereon should 
b e  rese rved  f o r  t h e  use o f  t he  pub l i c  u n d e r  the  laws o f  t he  states and  
t e r r i t o r i e s  . . . . I1 

* T h e  Deser t  Hole National Monument was exp l i c i t l y  rese rved  by pres i -  
dent ia l  proclamation t o  p r o t e c t  t h e  enuangered p u p f i s h  i nhab i t i ng  i t s  
u n d e r g r o u n d  pool. When pumping on an  adjacent r a n c h  began t o  lower the  
level of t h e  pool, t he  C o u r t  r u l e d  t h a t  t he  federal rese rved  right su- 
perceded t h e  state right t h a t  t he  ranchers  he ld,  but t h a t  " the  level o f  t he  
pool may b e  pe rm i t teu  to  d r o p  t o  t h e  e x t e n t  t h a t  t h e  d r o p  does n o t  impair 
t h e  sc ient i f ic  va iue o f  t h e  pool as t h e  n s t u r a l  hab i ta t  o f  t he  species sought  
to  b e  p rese rved .  

31n 1979, Cal i forn ia ls  national forests  (Region 5) were us ing  $5 p e r  acre 
foot as the  va lue o f  f o res t  water  t o  b e  considered in t h e i r  land management 
p lann ing  process. The  va lue has subsequent ly  been raised t o  $10, $41, 
and,  in 1984, t o  $56 p e r  acre foot. Ewing (1985) and  Euphra t  (1985) have 
shown t h a t  t h e  marg ina l  economic values o f  f o res t  water  v a r y  g r e a t l y  w i t h  
location, r a n g i n g  f rom zero to  almost $300 p e r  acre foot, but average a t  
least twice t h e  va lue  t h a t  t h e  Forest  Service c u r r e n t l y  uses in Cali fornia. 

4The  rese rved  right i s  l imi ted technica l ly  t o  t h e  amount o f  water t h a t  i s  
needed t o  sat is fy  a federa l  pu rpose  o f  land reservat ion.  However, it 
places no  l imi t  on  the  ambit ions w i t h  wh ich  the  pu rpose  o f  reservat ion i s  
p u r s u e d .  If t h e  amount o f  water  t h a t  i s  necessary t o  g row a unit of 
t imber  were quan t i f i ed ,  f o r  example, t he  rese rved  water  right could be 
l imited to  t h a t  amount p e r  unit o f  t imber  g rown ,  but it would n o t  l imi t  t he  
acreage in o r  i n tens i t y  o f  t imber  p roduc t i on ,  i.e., t he  to ta l  amount of 
water  t h a t  i t secured fo r  t h e  purpose. 

5Kru t i l l a ,  Bowes and  Sherman (1983) have demonstrated t h a t  decisions 
about  t imber  h a r v e s t  regimes a re  sensi t ive t o  d i f ferences in the  assumed 
value o f  water  y ie lds.  In general,  t h e  h ighe r  the  va lue o f  water y ie ld ,  
t he  sho r te r  a re  t h e  optimal t imber  ro tat ions and  t h e  smaller and  more 
numerous a r e  the  optimal h a r v e s t  openings. Because o f  t he  potential reuse 
o f  water  t h r o u g h  a series o f  hydrogenerat ion p lants ,  t he  value o f  water i s  
Li irect ly re la ted t o  t h e  elevation o f  i t s  source where such faci l i t ies a re  
available. Thus ,  t he  e f fec t  o f  water  va lue on t imber  management regimes 
becomes more pronounced a t  h i g h e r  elevations and, by supplementing t h e  
economic va lue o f  ha rves ts  where g r o w t h  rates a r e  low, tenas t o  raise the  
elevational t h resho ld  o f  economic harvest .  A g r i c u l t u r a l  values of forest 
water depend upon  the  avai lab i l i ty  o f  i n f r a s t r u c t u r e  fo r  storage and  t rans-  
p o r t  (Ewing,  1985). T h u s ,  forest  management f o r  water  storage ant i  
au5mlentation i s  more l i ke l y  t o  occur  in ag r i cu l tu ra l l y  developed than  
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urideveloped basins. For  s u r v e y s  o f  empir ical research on  re la t ionships 
between fo res t  management and  water  y ie lds,  see Kattelmann (1982) arid 
1 roendle ( I  983). 

6 T h e  capacity o f  a channel changes when streamflows deposi t  more o r  
less seaiment t h a n  they  remove. T h e  hyd ro log i s t s  have used genera l  
p r i nc ip les  o f  geomorphology and  fluid mechanics t o  i d e n t i f y  t he  regimes 
t h a t  balance sediment removal and  deposit ion ove r  the  course of t h e  year .  
Lesser f lows would cause channel filling, vegetat ive encroachment, and  
consequent loss o f  dra inage capacity. 

7The  amount of water  t h a t  is necessary fo r  t imber  p roduc t i on ,  t he  o the r  
p r i m a r y  pu rpose  o f  national forest  reservat ion,  has n o t  y e t  d r a w n  similar 
inquiry. Convent ions w i t h i n  t h e  Forest  Service may have res is ted t h e  
poss ib i l i t y .  T h e  agency has t rad i t ional ly  v iewed and  p resen ted  i t se l f  as a 
p ro tec to r  r a t h e r  than  u s e r  o f  water  supplies. The  Weeks A c t  o f  1911 
codi f ied t h i s  posit ion. T h e  A c t  was passed amidst rous ing  debates about  
the  sc ient i f ic  re la t ionship between fo res t  management and  t h e  nav igab i l i t y  
o f  streanis and, t h u s ,  about  t h e  const i tu t ional i ty  o f  federal acquis i t ions o f  
p r i v a t e  forest land.  Subsequent law and  admin is t ra t ive po l icy  have r iot 
modif ied the  Forest  Service pos i t ion n o r  has subsequent sc ient i f ic  research 
s ign i f i can t l y  s t reng thened  i t s  theoret ica l  basis (Sch i f f ,  1960). Since the  
Weeks debates, t h e  Forest  Service has remained conspicuously aloof f rom 
the  pol i t ics  o f  water ,  but t h i s  was fa r  f rom t r u e  during t h e  Progress ive 
Era (Pinchot ,  1947, pp. 138-144; Kahr l ,  1982, pp. 212-220). 

8Th is  s t ra tegy  has un ique  appl icat ion t o  Cali fornia. Most western 
pub l i c  domain states establ ish r i g h t s  on ly  by p r i o r  appropr ia t ions.  (See 
Dunbar ,  1983, a n d  Andrews  & Sansone, 1984, f o r  a discussion o f  t he  
evoiut ion of allocation systems westwide and  t h e  h i s t o r y  s n d  c u r r e n t  devel- 
opments. ) 

'The Forest  Service a rgues  t h a t  a federa l  reservat ion possesses a t  least 
t h e  same water  r i g h t s  as a p r i v a t e  landholdir iy and  tha t  i t s  nonconsunrptive 
uses a r e  the re fo re  p ro tec ted  by t h e  r i pa r ian  doct r ine.  The  agency 's  
pos i t ion i s  suppor teu  by Cal i forn ia  c o u r t  r u l i n g s  since 1886, which evolved 
the  p r inc ip le  t h a t  ' { the Un i ted  States, w i t h  respect  t o  the  lands wh ich  it 
owns in t h i s  state, i s  a r i p a r i a n  p r o p r i e t o r  as to  the  streams running 
t h r o u g h  such lands.It [Palmer v .  Railroad Commission, 167 Cal 163 (191711 

"The s tate has some basis fo r  concern. I f  successful,  t he  Forest  
Service would become t h e  predominant  ho lder  o f  r i p a r i a n  r i g h t s  in t h e  
state. Moreover, t he  precedent  o f  a federal r i pa r ian  r i g h t  may af fect  t he  
state's powers regard i r ig  o the r  federal lands in i t s  t e r r i t o r y ,  r o u g h l y  
one- four th  o f  wh ich  i s  in federal ownership o f  equiva lent  legal status. 

"The  Water Resources Contro l  Board  pos i t ion i s  based on  Cali fornia's 
asser t ion a t  statehood o f  full powers t o  g o v e r n  the  r i g h t s  tha t  app ly  to 
p r o p e r t y ,  whether  federal o r  p r i va te :  "Ripar ian r i g h t s  do  n o t  a t tach t o  
lands he ld  by t h e  goverriment until such land has been t ransmi t ted to  
p r i v a t e  ownership,tt  o r  unless t h e y  a re  exp l i c i t l y  g r a n t e d  by the  state 
[McKinley Bros. V .  McCauley, 215 Cal 229 (1932)) .  A l though  r i pa r ian  
r i g h t s  at tach to  land t h a t  was once pub l i c  domain and  now i s  p r i v a t e l y  
owned, t h e  Water Resources Contro l  Board re jects  the  Forest  Service view 
the  reservat ion of a national forest  f rom the  pub l i c  domain i s  analogous. 
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2For  example, b o t h  want  s t rong  wilderness designations, one t o  secure 
i t s  d i r e c t  i n te res ts  in wilderness, t h e  o the r  t o  close access t o  p r i ce -  
b reak ing  suppl ies o f  raw materials. Robbins (1982) analyzes the  h i s to r -  
ical ly adversar ia l  but symbiotic re la t ionship between la rge r  t imber  corpo- 
ra t ions and  p rese rva t i on  in terests ,  v iewing reduced avai lab i l i ty  o f  federal 
t imber  as one means fo r  ga in ing  some indus t r i a l  concentrat ion and  con t ro l  
in a v e r y  unstable marke t  (see also Romm, 1983; Fai r fax.  1985a). 

13klalos a n d  Bacon (7980) descr ibe the  highly developed in te rgove rn -  
mental cooru inat ion o f  Cal i forn ia 's  f i r e  protect ion system. 

"Gn the  recommendation o f  tkie F i re  Chief  of Los Angeles County,  t he  
Cal i forn ia  Depar tment  of Water Resources in i t ia tea a counci l  o f  pub l i c  and  
p r i v a t e  owners,  and  federal,  s ta te and  local agencies, t o  cooperatively 
nianage almost 100,000 acres of land in the  Lower Feather R ive r  Basin for 
improved water ,  range,  and  t imber  yields. A l though  t h e  p ro jec t  has 
su f fe red  fo r  b u d g e t a r y  reasoris, t he  i ns t i t u t i ona l  accomplishment was a 
s ign i f icant  b r e a k t h r o u g h .  As  w i t h  t h e  elevenfold increase in Forest  Ser- 
v ice p lann ing  values fo r  water  in Cali fornia, i t s  occurrence a f t e r  t he  Rio 
Mimbres decision was presumably coincidental.  
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