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public health legal preparedness was put forth as

a model to meet new public health challenges in
the 21st century.! Public health legal preparedness is
defined as the “attainment by a public health system of
specified legal of standards essential to the prepared-
ness of the public health system.” The framework has
continued to develop over time and four core elements
have emerged to make up the basis for public health
legal preparedness. The four core elements are: (1)
laws and legal authorities; (2) competency in using
laws effectively and wisely; (3) coordination of legally
based interventions across jurisdictions and sectors;
and (4) information on public health laws and best
practices.? In this article, I will discuss the need to
refocus public health legal preparedness to include all
areas of public health law and present a new model
for the fourth core element that will aid in the devel-
opment of legal benchmarks so public health systems
can more effectively work towards attaining public
health legal preparedness in all areas of public health
practice.

I t has now been 10 years since the framework for

Public Health Legal Preparedness,

Not Public Health Emergency Legal
Preparedness

The framework was developed broadly to be utilized
to achieve full public health legal preparedness for
all areas of public health law. Anthony Moulton et al.
stressed that legal preparedness is more expansive
than just public health emergencies by stating, “...the

Jennifer A. Bernstein, J.D., M.P.H., is a Staff Attorney at
the Network for Public Health Law Mid-States Region at the
University of Michigan School of Public Health in Ann Arbor,
MI. She holds a J.D. and an M.P.H from the University of Iowa
and a B.S. from the University of Wisconsin-Madison.

larger goal should be full legal preparedness for all
types of dangers to the health of the public...many of
which individually account for greater morbidity and
mortality than do public health emergencies in the
aggregate.*

But somewhere along the line, public health legal
preparedness became synonymous with public health
emergency legal preparedness.’ Though the concept of
public health legal preparedness grew out of the emer-
gency preparedness movement,® it must be inclusive of
more than just emergencies to become a useful tool in
furthering the use of law to protect the public’s health.

Through my work advising public health attorneys
and practitioners, I have seen a strong desire for func-
tional tools that allow attorneys and practitioners
to understand and effectively apply the law to solve
everyday public health problems. Public health attor-
neys and practitioners want comprehensive summa-
ries of state and local public health laws, procedural
guidelines, compilations of jurisdictionally appro-
priate opinions interpreting public health laws, and
checKklists to ensure compliance. These tools can and
should be developed for all areas of public health law,
not just public health emergency law, to ensure that
state and local public health departments are ade-
quately prepared to deal with all types of dangers to
the public’s health.

Preparedness as Public Health

Legal Practice

After conducting a workshop in the spring of 2012
with a group of attorneys and health officers serving
local public health departments (LHDs) in Indiana on
the topic of public health legal preparedness, I real-
ized that a division exists. There is a division between
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public health law theorists and public health law prac-
titioners — practitioners do not have time to ponder
about the intricacies of public health legal theory. The
breadth of legal issues and the types of laws that attor-
neys dealing with local public health challenges must
be familiar with is extensive. Also, attorneys who rep-
resent LHDs usually have many competing priorities
for their time and resources, since they often serve as
the attorney not just to the local public health depart-
ment, but to the county as a whole. This leaves little
time for deep reflection on legal theory or the attain-
ment of the degree of specialized legal knowledge that
is truly required for public health legal preparedness.

best practice within public health law? Who decides
what constitutes a best practice? One definition for
public health law best practice is “[ the] application of
the pertinent legal authorities by officials competent
in their use and with coordination across the relevant
jurisdictions and sectors.”” This definition seems to
simply combine the first three elements of legal pre-
paredness together and does not add to the overall
effective application of the framework.

The fourth element needs to be reengineered to
better serve the goal of full legal preparedness for
all areas of public health law. Best practice implies
an all or nothing approach — without the best pos-

The legal preparedness framework has not been defined or applied adequately
to the point where it can be a useful tool for legal practitioners and have
the greatest impact on public health law practice. For public health legal

preparedness to be viable outside the context of emergency legal preparedness,

the public health law community must develop practical tools to aid in the
establishment of legal benchmarks in all areas of public health law practice.

The goal of public health legal preparedness is to
include the attainment of legal benchmarks by pub-
lic health systems to ensure legal preparedness in all
areas. Outside the area of public health emergency
preparedness, there are few, if any, legal benchmarks
for attorneys to attain public health legal prepared-
ness. The practice of public health law, especially at the
local level, would greatly benefit from more resources
to guide practitioners in the effective use and applica-
tion of the law. This is the key role of legal prepared-
ness: to guide the day-to-day work oflegal counsel and
public health practitioners at the local level.

What would it mean to be legally prepared in injury
prevention? What should legal benchmarks look like to
achieve legal preparedness when faced with the clean
up of a meth lab? The legal preparedness framework
has not been defined or applied adequately to the point
where it can be a useful tool for legal practitioners and
have the greatest impact on public health law practice.
For public health legal preparedness to be viable out-
side the context of emergency legal preparedness, the
public health law community must develop practical
tools to aid in the establishment of legal benchmarks in
all areas of public health law practice.

Rethinking Best Practice

When preparing for the Indiana workshop, I was most
concerned by the fourth element: information on pub-
lic health laws and best practices. What exactly is a
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sible evidence, practitioners cannot move forward in
the development of a best practice which guides that
area of public health.8 To be a practical tool for public
health legal practice, the public health law community
should be more concerned with using the best avail-
able evidence, not the best possible evidence. Best
practice also suggests no need to add to the existing
base of knowledge or disseminate lessons learned
through the practice of public health law, because we
would already be engaging in the optimal mode of
practice.

The fourth element should instead be focused on
evidence and experience based public health law prac-
tice. Evidence- and experience-based public health
law practice is the effective use of legal-based efforts to
improve public health through identification, assess-
ment, implementation, and monitoring and evalu-
ation of the best available scientific and legal public
health information.

The goal of evidence- and experience-based public
health law practice is to provide a recursive process
that continually adds to the existing body of public
health law knowledge to support the development of
future public health laws and legal practice. This is
accomplished through four steps:

e Identification

Identify relevant experiential information and
research on specific legal-based efforts that
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are likely to be effective for the targeted public
health challenge.

» Assessment

Assess resources and evidence to determine their
strength and identify any need for adaptation,
given the specific characteristics of the jurisdic-
tion for which the intervention will be applied.

e Implementation

Develop an action plan to implement the tar-
geted legal intervention, identifying key stake-
holders or partners that are essential or helpful
in implementation.

e Monitoring and Evaluation

Develop, by attorneys, practitioners, and
researchers, a record of successful practices or
research findings on the effectiveness of the legal
intervention to inform future action and increase
the public health law knowledge base.

Importance of Experiential Knowledge

Work by governmental, academic, and nonprofit orga-
nizations provides research and resources to public
health attorneys and practitioners. For the 18 states
that have developed public health law bench books
through guidance by the Centers for Disease Control
and Prevention’s Public Health Law Program, they
represent an invaluable tool to attorneys and practi-
tioners.® The Network for Public Health Law devel-
ops practical legal tools — many specific to individual
states or local jurisdictions — that are focused on a
myriad of public health law problems.!® Public Health
Law Research helps build the evidence base for the
effectiveness of public health laws, especially on the
state and federal level.!

Yet legal public health preparedness must go
beyond the examination of existing or future law and
should not be used as a model only for the justification
of legislative or regulatory changes. Public health legal
preparedness must support immediate public health
action and program planning based on existing public
health law and knowledge. It is imperative to consider
the day-to-day practice of local public health attorneys
and public health practitioners who use law to carry
out public health objectives. Therefore, it is impor-
tant to base public health legal preparedness not just
on peer-reviewed research, but also on experiential
knowledge developed through the actual practice of
public health law.

In order to build a base of experiential knowledge,
public health attorneys and practitioners must be
provided with a mechanism to compile, evaluate, and

share information not only within their own agen-
cies, but with the larger public health community.’
A shared base of experiential knowledge will pro-
vide public health attorneys with more resources to
develop the degree of specialized legal knowledge that
is truly required for attainment of public health legal
preparedness in all areas of public health law. An open
platform to share experiential knowledge between
public health attorneys and practitioners, in the form
of an online database and forum, will provide a place
for information that seldom appears in journal arti-
cles or legal treatises, such as individual case studies,
failures, and lessons learned. The opportunity to pro-
vide peer assistance can elevate collaboration between
attorneys without access to an existing network of
peer mentors. The combination of evidence-based
and experiential public health law practice informa-
tion will aid in the development of legal benchmarks
so public health can work towards legal preparedness
in all areas of public health law practice.

Conclusion

The work that has been achieved around public health
emergency legal preparedness has helped tremen-
dously to elevate the importance of public health law
as a distinct and essential legal discipline. But it is
now time to expand beyond emergencies and advance
public health legal preparedness for the larger field
of public health law as a guide to enhancing public
health legal practice in all areas. Through reengineer-
ing of the fourth element of public health legal pre-
paredness, the public health community can work
towards a more robust knowledge base to aid in the
attainment of legal benchmarks by public health sys-
tems to ensure legal preparedness in all areas of public
health practice.
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