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I. Introduction  
 

A. Institutional Harm  

In the wake of #MeToo and #Timesup the prevalence and severity of sexual violence has 

permeated our national consciousness. Experts from the Center for Disease Control as well as the 

National Center for Biotechnology Institute assert that “​sexual violence is as prevalent as and 

more costly than these other major public health issues​ such as cancer, diabetes, cardiovascular 

disease and HIV” (​Waechter, R., & Ma, V. (2015)).​ ​Experts are not the only ones commenting 

on the prevalence of sexual violence. ​Activists such as Annie E. Clark and Andera Pino have 

asserted that we are seeing levels reaching proportions akin to a contemporary epidemic of 

sexual violence. Even though the origin of the phrase “Me Too” dates back to 2006 from the 

activist Tarana Burke, the #MeToo movement became viral in 2017 when Alyssa Milano used it 

to come forward against Hollywood producer Harvey Weinstein. We see this playing out 

because our broader society is set up to take certain claims more seriously. Whose claims get 

taken most seriously fall within social categories such as race, ethnicity, socio-economic status, 

gender etc. In the case of MeToo, the institution of the media remained to the claims of Taran 

Burke but when the same claims were made by Alyssa Milano they were national headlines. This 

is an example of how institutions as a product of society also privilege some at the expense of 

others resulting in the institution’s perpetuating harm.  

Sexual violence on college campuses is also making headlines through the documentary 

The Hunting Ground​. In ​The​ ​Hunting Ground,​ survivors of campus-based violence share their 

stories of starting a movement of students coming forward across college campuses, culminating 

in students demanding more action from their colleges. College staff and parents were equally 
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outraged at the perceived lack of institutional follow-through. We can see this movement 

culminating in the case of Larry Nassar, then later with Christine Blasey Ford coming forward 

with her story of Supreme Court nominee Justice Brett Kavanaugh, questioning the integrity of 

our court system. Clearly, there is a pattern among institutions of instances of sexual violence but 

also of instutional harm. 

I use the term institutional harm in order to broaden the scope of the potential harm that 

students face as members of educational institutions. The term is defined by the choices of action 

or inaction that an educational institution makes that then has harmful consequences for the 

members of the institution. While institutional harm does encompass sexual misconduct, 

harassment, violence and discrimination, it is also not reducible to these terms or instances. 

When using language that refers to specific instances such as violence, misconduct etc., the focus 

is then on the interpersonal violence between perpetrator and victim. Through employing the 

term institutional harm, the thesis seeks to broaden the scope of examining the problem beyond 

the interpersonal to the level of institutional policies and practices.  

While much was unfolding on the national stage in 2017-18, I was paying attention to a 

part of this issue that had not made headlines yet. As a research assistant for Elizabeth A. 

Armstrong for her Title IX project in the Sociology Department at the University of Michigan,I 

read through the sexual misconduct policies and annual security reports of randomly selected 

colleges and universities across the United States. The sexual misconduct policies and annual 

security reports were documents that the colleges compiled and published every year for the 

college community. These documents also have to be publicly accessible once they are published 
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to the community. Some common elements of these documents are safety and crime statistics as 

well as efforts made by the institution to prevent crimes such as sexual violence. 

It was during my experience of reading through these documents that I saw a broad 

spectrum of institutional responses through these policies. Some institutions had very 

comprehensive policies: after reading, I felt that if I were a student at these universities and was 

assaulted, I would have access to the same information about resources and options that I have as 

a student at a particular college. In contrast, there were some documents that had so little 

information that they made me wonder how I would be treated if I were a student that was 

assaulted on that particular campus. Then there were policies in which the language made it 

abundantly clear that, if I were a student, I would not be protected and perhaps even punished if I 

was assaulted as a student at the institution. I found this broad range of responses, especially the 

latter, surprising, since there was clear legal and administrative guidance through regulations on 

what college’s  had to include in these documents. ​This caught my attention because it seemed to 

be a direct contradiction of the promise of Title IX. Title IX is a federal mandate that promises 

equal access to education and prohibits exclusion of any education program based on sex from 

any federally funded program ​(​Buek, A.; Orleans, J. H. 1973​)​. How were college’s getting away 

with not providing resources for these students? Furthermore, how were they getting away with 

discrimination and negative practices such as expulsion?  

I then began to look at these policies that I perceived as violations of Title IX more 

closely. One of the first patterns I noticed was that all of these college’s were not only private but 

also claimed some sort of religious status. It appeared to me that it was this religious status that 

served as the impetus that allowed them to discriminate and retaliate against students. For 
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example, most of these colleges cited the fact that when a student agrees to attend their college, 

they sign an agreement to be held to the standard of what is typically called an honor code by 

these colleges. While these honor codes may look good on paper by holding the student to a life 

of abstinence while enrolled, it also functions as a means to hold students responsible for their 

assault. The institutions view these policies as a method for preventing instances of sexual 

violence. At face value there is nothing wrong with colleges prescribing honor codes: the issue is 

when colleges fail to protect students from this policy. An example of such a policy would be the 

University of Michigan’s amnesty policy when it comes to underage drinking in instances of 

sexual violence. Because sexual violence cases are known to co-occur with underage drinking 

University of Michigan and other schools have developed an amensty policy that protects an 

underaged student who may have been drinking from being charged with illegal alcohol 

posession. The philosophy behind these protections is the fear that comes from students reporting 

an incident of sexual violence in which alcohol was illegally consumed bars students from 

reporting and seeking resources they very much need. A student’s failure to abide by the honor 

code risks the student’s good standing with the church, which is necessary for the student to 

maintain enrollment. Currently these honor codes have no amnesty language or if they do the 

clergy is allowed to overlook it. Colleges’ failure to provide protections for students from the 

potential harmful consequences of their policies only exacerbates opportunities for institutional 

harm.  

An example of institutional harm in this case is that the colleges fail to differentiate rape 

or assault from sex. From the collge’s perspective, a student who has been assaulted or raped has 

still engaged in sex outside of marriage, in doing so violating the honor code. A direct example 
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of such a policy would be the honor code that Brigham Young University requires all of their 

students to sign and abide by when they enroll in the university. According to an article in the 

Salt Lake Tribune, “the college’s honor code prohibits premarital sex, sets certain rules for how 

and when dating occurs, contains a dress code and bans the consumption of drugs, alcohol, 

coffee and tea” (Tanner 2019). The colleges view these honor codes as contracts. The language 

in this policy can act as a barrier for students to come forward as victims of sexual violence, 

causing the students to be afraid of finding themselves in violation of college policy and 

vulnerable to being punished for their assault. News media sources that have investigated this 

issue have found student fears to be well-founded. These articles often cite colleges as not 

holding the accused responsible for their actions such as in the Kavanaugh case, covering up 

institutional acts of violence such as Larry Nassar, and finally retaliating against the victims for 

coming forward through institutional measures. This last point in particular caught my attention 

because it seemed to be a direct contradiction of the promise of Title IX.  

Title IX is a federal mandate that promises equal access to education and prohibits 

exclusion based on sex by any federally funded progra​m (​Kadzielski 1977​). An example of a 

federally funded program that makes colleges liable under Title IX is the Pell Grant administered 

through the Department of Education under the Federal Financial Aid Program. As long as 

colleges such as Brigham Young University (BYU) and others admit students that utilize the Pell 

Grant and federally backed loans, they are held to Title IX standards. ​So, how were colleges 

getting away with not providing resources for these students, but how were they also getting 

away with not protecting these students from discrimination?  
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The most recent guidance that has been passed was the “Dear Colleague” Letter. In 2011 

the Department of Education published a letter to all colleges and universities claiming that 

institutions of higher education were not doing their job when it came to preventing and 

addressing sexual violence. ​This document was titled the Dear Colleague Letter and was an 

effort by the Department of Education to increase colleges’s responsibility for not living up to 

the promises of Title IX in handling sexual violence on their campuses. This statement issued by 

the Department of Education had wide sweeping effects on how colleges adjudicate and process 

sexual violence cases (Ellman-Golan E 2010). For example, through publishing the Dear 

Colleague Letter, the Department of Education mandated that colleges and colleges must author 

a notice of non-discrimination in their sexual misconduct policy.  

This statement functions as a promise by the college that it does not discriminate based 

on sex. A second example of a recommendation that was made is that all colleges must adopt and 

publish grievance procedures providing for the prompt and equitable resolution of sexual 

discrimination complaints (DCL 2011). Three years after the publication of the Dear Colleague 

Letter, the Office for Civil Rights published a Question and Answer document in which it further 

stipulated issues of institutional response to these cases.  

So if there is a set of explicit instructions that outlines what colleges must do to ensure 

that student rights and responsibilities are protected, then why is there such a continuum of 

college responses that causes so many students to fall through the cracks? (Brown et al. 2018). 

Are there exceptions to the standard instructions?  If colleges are going to fail to meet the 

standard, then should there be a standard in the first place? To begin to answer these questions, a 

more in-depth understanding of Title IX through an examination of its history and context is 
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necessary​. Upon reviewing the history of Title IX is to create a point of action for institutions 

that want to better serve all students. Regardless of the intentions of college’s policy responses to 

Title IX  as already outlined above not all individuals experience these policies equally. For 

example a policy that benefits one group often comes at the expense of harm of another group. 

This phenomenon of college policies and practices as mechanisms that actively challenge and 

reproduce harm is what I term i​nstitutional harm and what this thesis seeks to explore within the 

context of religion.  

 

      B. History of Title IX 

Although Title IX as a part of the Educational Amendment of 1972 was signed into law 

by President Nixon on June 23rd, 1972, because it was a last minute amendment attached to the 

larger education bill in which the main political controversy was over anti-segregation busing, it 

was passed in Congress with little to no debate. Mirroring the response of Congress, there was 

little to no mention of Title IX by national news coverage, making the national conversation on 

Title IX relatively new compared to its passage. After the anti-busing controversy had been 

noted, the New York Times provided the most detailed coverage of the other non-bussing 

specifics of the bill, reporting it as a “landmark piece of legislation,” that would “have a major 

impact on colleges and universities,” but even in its detailed coverage of the legislation the NYT 

made no mention of Title IX (​Robinson, J. C., Walters 2008​). The legislation was backed by two 

main bureaucratic players: Bernice Sandler and Edith Green (​Robinson, J. C., Walters 2008​). 

The success of the passing of Title IX has been attributed to the fact that “it offered a moderate 

incrementalist policy solution to the problem of discrimination against women in education” 
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(​Robinson, J. C., Walters 2008)​. Prior to 1972, women were systematically denied access to 

higher education as well as vocational training programs that would increase their pay (Lyke et.a 

l. 1985). Though they were encouraged to become homemakers and teachers, they were actively 

discouraged from pursuing more high-earning careers such as those in math and science.  

 Since the passing of Title IX in 1972, women have begun to make up the majority of 

students in America’s universities in addition to making up the majority of recipients of masters 

degrees (​Valentin, Iram. 1997). The mission of proponents of Title IX was to grant women 

admissions into higher education programs as well as access to spaces that had historically been 

dominated by men. According to data from 1977, there was a 9.9% increase in women earning 

biology and math degrees and a 11.4% increase in fields such as architecture, computer and 

information science, and business management (Brown George H. 1979). These numbers are 

based on average percentages from 1971, the year before Title IX was passed. ​Based on these 

statistics it would appear that Title IX has been a sweeping success and accomplished exactly 

what it set out to do. Since the inception of Title IX, it has expanded to include more than 

gaining women and other minorities the right to an education or access to a job, expanding to 

include protections once they enter these spaces.  

Over the past fifty years, Title IX has gone through a few key expansions that have made 

it the “monster legislation” it is today. The most key expansion of Title IX for this thesis was the 

expansion to address bullying in higher education. This was accomplished through the 

application of Title IX to cover student-on-student harassment and bullying, triggering a Title IX 

liability when it "creates a hostile environment when the conduct is sufficiently severe, 
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pervasive, or persistent so as to interfere with or limit a student's ability to participate in or 

benefit from the services, activities, or opportunities offered by a college" (​Margaret E. Juliano 

2013​). This new application of Title IX became a challenge for institutions of higher education 

that received federal assistance. Effectively, the institutions were handed a new expanded 

standard of compliance with no rule book on how to implement it.  

Not long after its passing we see the first important question about Title IX being asked: 

who does Title IX protect? Does it protect colleges and universities or does it protect 

individuals? On May 17, 1982, the court case Cannon v University of Chicago, answered this 

question by ruling that individuals, not just the federal government or colleges, have the right to 

bring sex discrimination lawsuits against colleges and colleges covered by Title IX (Lyke et al. 

1985). This was the first expansion of Title IX. The second was the court ruling of North Haven 

Board of Education v Bell, in this case the court ruled that Title IX applies to University 

employees as well as students (Lyke et al. 1985). Because these rulings were seen to widen the 

scope of Title IX, they triggered a response by those opposed to gender equity. During the 

Reagan Administration we see this in an effort to narrow the scope of Title IX.  

In Grove City College v Bell (1984), the court ruled that Title IX only applies to certain 

programs or activities within the institution, rather than the institution as a whole (Lyke, et al. 

1985). This narrow interpretation of “program or activity” would effectively allow colleges to 

discriminate in programs that they did not receive federal funds for while still remaining eligible 

for federal funds. When Title IX was passed as a part of the Education Amendment Acts of 

1972, religious and private exemptions were written into the amendment. The exception gave 
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power to privately funded and religious institutions to discriminate based on sex in their 

admissions processes ("1972 Education Act: $21-Billion in Aid, Busing Curbs”​)​. ​Therefore, 

p​rivately funded and religious colleges are not held accountable to the same levels of 

compliance​. I am arguing that stories about BYU and other similar institutions that have claimed 

religion as a means to be exempt from fully complying with Title IX  have demonstrated that, as 

long as ​religious colleges continue to receive any kind of federal funds, they should be held to 

the same levels of compliance that public and other secular institutions are under Title IX. 

Allowing religious colleges to be exempt is not only a violation of Title IX, leading to gross 

mishandlings of sexual violence cases, but it is also forces us to question the reality of separation 

of church and state (Jay, Samuel T. 2017)​. This demonstrates that each time Title IX has been 

expanded to cover a new facet of discrimination, the amount of institutional exemptions 

increases. The goal of this thesis is to understand how evolutions of Title IX and corresponding 

exemptions to Title IX perpetuate institutional harm.  

 

     C. Setting the Context 

To begin to understand the complexities of what an educational institution claiming a 

religious status must consider when determining their response to addressing sexual misconduct 

on their campus, it is necessary to look at the institutions themselves. When the Obama 

administration made Title IX expand its protections to the Lesbian Gay Bisexual Transgender 

(LGBT) community to make colleges more inclusive, many religious leaders vocalized their 

concerns. Some saw the effort as a way to ensure LGBT students were protected, others saw it as 
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a violation of their religious freedom. For example, one leader spoke out about the measure, 

saying, ​“in many ways it’s an existential threat to religious colleges that want to live according to 

the principles of their faith in their community,” Quincy Masteller, general counsel of Thomas 

Aquinas College in Santa Paula told the Catholic News Agency (​Thorayya S. G. & Latrelle J​).  

At first glance, it is hard to disagree with religious leaders in these positions since 

religious freedom is a right that we as a country hold fundamental, it is in the First Amendment 

of our Constitution, the reason why we are told that our country exists, so certainly a little 

religious freedom does not hurt anyone. Growing up in this country we are told that the freedom 

to practice religion privately was the message of the gospel in the eyes of our founding fathers. 

But what happens when that private decision is extended into the public sphere? One argument 

that commonly gets voiced is, “I am opposed to exemptions to Title IX regulations or to the rules 

of any other federal aid programs. I do not want my tax dollars going to institutions who are 

allowed to discriminate. Religious colleges can very easily ‘live according to the principles of 

their faith in their community’ by simply not accepting federal money” (​Shellnutt, K. 2020​). 

Does this argument have merit? Is it appropriate for our public tax dollars to go to these private 

institutions that want to engage in practices and beliefs that many view as discriminatory?  

Unfortunately, those that view themselves outside of these institutions are not the only 

ones demanding more when it comes to a religious college's response to sexual misconduct on 

their campus. Consider an article that was published in Worcester Magazine. In January of 2019, 

this article detailed a case at Holy Cross, a private Catholic university, where three students came 

forward with their stories of being assaulted by a dean. The article released by the magazine goes 
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so far to assert that by the time President Burroughs received the letter, Christie the accused had 

already been dismissed from the college on the basis of allegations from another college 

(Connell 2019). Consequently, the lack of transparency and promptness of the investigation were 

not only felt by the complainants but the larger student and campus body as well. An article 

released a month later by Worcester Magazine details that on Monday, February 4th of the same 

year, a student demonstration in  the form of a sit-in outside of President Burroughs office was 

being planned (Jr. Bird, 2019.). The article estimates that about 250 students and faculty were 

expected to take part, and by 10 a.m. there were more than 100 students in attendance. ​The 

demonstration was a demand from ​the larger student and campus body for increased 

transparency and urgency at what they were perceiving as a lack of institutional follow-through 

on Title IX accusations on their campus (Jr. Walter Bird, 2019).  

With attending college being the unique social experiment that it is, a possible 

consequence of attending a religious college is that some people become more vulnerable to 

having certain experiences that they may otherwise not have. For example, a student quoted in 

the Worcester article expresses this idea: 

I think it happens on a lot of college campuses. Nothing’s ever happened to me. I feel 
safe here, but it affects me that other students don’t feel safe here. My biggest issue,” she 
said, “is the lack of transparency, that we were blindsided by this issue. I think more 
warning, more information disseminated to the faculty and student body would be 
appropriate by all” (Jr. Walter Bird 2019).  

 

Taking this idea of institutional failure a little further, there is an example that may be 

slightly more well known due to the coverage that it has gotten. Brigham Young University has 

found itself in the headlines recently not only for mishandling investigations of misconduct but 
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for going so far as to punish and dismiss students from the University that were coming forward 

with their stories. ​For example, a recent CNN article gives voice to several ​students who were 

expelled from Brigham Young University and other similar institutions after their sexual 

assaults. The students say that their assaults put them in violation of what their college’s honor 

code deemed acceptable behavior (Carbera 2016). One of these colleges, Brigham Young 

University, identifies their honor code as “a code of conduct and moral compass that prohibits 

students from engaging in on- and off-campus activities such as drug and alcohol use, premarital 

sex and even going into the bedroom of someone of the opposite gender.” Upon enrollment, 

students agree to "live a chaste and virtuous life" demonstrating the values ``encompassed in the 

gospel of Jesus Christ (Carbera 2016).”” A lack of resources and interventions functions to 

further barr students from accessing the services and education that they are entitled to through 

Title IX. Since the release of the story, more and more students and staff have come forward 

claiming that they too were dismissed from the university or punished in some other way for 

reporting their assaults.  

As more and more stories are coming out locally and nationally, more and more colleges 

are looking to outside counsel when it comes to their specific institutional policies. One such 

example is a comment made by a member of the consulting group that BYU turned to regarding 

the specific question of whether the amnesty exemption that is built into the Title IX 

investigation process will apply to the hono​r c​odes of these institutions. One member of the 

outside firm that was consulted in BYU’s case shares their thoughts on the honor code and the 

colleges’s lack of applying the promise of amnesty: “​‘It sounds to me like the system has a 

built-in loophole that would facilitate retaliation,’ said Steven Healy, co-founder of the campus 
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safety consulting firm Margolis Healy, which often advises colleges on sex assault response” 

(Alberty 2018). When asked to comment by the Chronicle of Higher Education, vice president 

for student life at BYU in Provo and chair of the council expressed, "There’s a pretty clear 

division between the ecclesiastical side of things and the university side of things," she said. 

“Therefore as long as bishops continue to have the authority to unilaterally suspend BYU 

students' ', said Colleen Payne Dietz, “the immunity policy is “completely irrelevant” (Brown 

2018). Further, because there can be variation of outcomes based on Bishop stances and biases, it 

has become enormously clear that as long as Bishops and church clergy have any oversight in 

determining student status at the University in light of a report of sexual misconduct, they must 

go through appropriate training. Why has this not occurred yet? 

When pointing out the institutional gaps in these institutions, it is important to remember 

that there are measures that these institutions are taking. For example,  

most evangelical schools already have policies that address the biggest risk factors: dry 
campuses, single-sex dormitories, codes of conduct barring sex before marriage. But 
recent studies suggest that the most significant disparities between Christian and public or 
private institutions correspond to the biblical convictions at the core of the ​community​, 
from sha​red morality to their approach to gender roles. Faith indeed influences the rates 
of sexual violence on campus--mostly for better, but sometimes for worse, researchers 
say (Elliot 2018).  
 
 Although administrations across all institution types claim that addressing a complex 

systemic issue such as sexual violence is challenging, adminsitrations of religious colleges claim 

a different challenge. Administration, faculty and staff of religious colleges are challenged to 

implement programs and incite conversations that are antithetical to the culture or moral 

communities of their institutions. One example of this collision of cultures is the culture of what 

some religious leaders have termed Consent Culture vs. Purity Culture (Elliot 2018). This is 
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challenging for religious colleges because the former is what has been backed by previous 

presidential administrations and seen as the standard for institutional approaches to best practice. 

Effectively this creates a dichotomy for religious colleges. Do they value the message of consent 

with autonomy and individual voice or the teachings of Purity Culture, which frames women as 

gatekeepers of their virginity?  

Leaders of these institutions claim the challenges of adopting a culture of consent are not 

teaching female students that they are allowed to say no to sexual activity, something that Purity 

Culture does not teach, but what they term the “minimalist sexual ethic which assumes that 

anything one can consent to is morally acceptable” (Elliot 2018). Despite the increased 

vocalization of religious leaders that their campus cultures are different and superior to those of 

secular institutions, there is a point where Purity Culture and Consent Culture overlap. This 

overlap can best be defined by using the the term Rape Culture. While there is no universally 

agreed upon definition of the term Rape Culture, there are certain definable characteristics that 

are broad enough to occur across all institutional types.  

Teaching women how to avoid being assaulted, rather than focusing on perpetrators; 
policing the way women dress; women who report assaults not being believed; a student 
receiving over 40 unwanted emails a day from a guy who sits behind her in one of her 
classes; a student hiding out in her dorm room and skipping classes for nearly two weeks 
to avoid an ex-boyfriend who won’t take no for an answer when she breaks up with him 
(Postma 2017).  
 

Because these experiences are definitional of all college campuses, secular and religious, they 

should all be held to the same standard in addressing the issue of sexual misconduct on their 

campuses. Unfortunately, similar to the lack of consensus around the definition of rape culture 

there is also a lack on consensus on what exactly it means to hold institutions accountable. 

However, sociologists have been studying institutions for some time and what they know about 
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how institutions work can help us understand this case. Next I review the literature to explain 

why and how institutions determine how they will respond. I then examine the colleges’ 

responses to Title IX within the larger changing legal environment surrounding Title IX, and 

finally I apply that changing legal environment to religious colleges specifically. Throughout this 

analysis I utilize critical feminst framing in order to critique the responses of the institutions as 

perpetrators of harm that are separate from the interpersonal harm caused by sexual violence.  

 

II.         ​Literature Review 

The question of how institutions such as colleges and universities know that they are 

complying with Title IX is vague and forces higher education institutions to question 

intervention methods and answer with implementation of the intervention method. Part of this 

vagueness dates back to when Title  IX was passed in 1972. Enforcement of Title IX was left to 

the Executive Agency, resulting in very little action on Title IX between its passage in 1972 and 

the proposed regulations in 1974 (​Lyke, B., & Holland R 1985​). Once the proposed regulations 

were released to the public it became clear that there was going to be virtually no element of 

higher education that would be untouched by the regulations. The numerous areas covered by the 

regulations include: 

academic research, extracurricular and other offerings, housing, facilities, access to 
programs, financial aid assistance, health and insurance benefits, physical education and 
instruction, athletics, and discrimination based on the marital or parental status of 
students. With other sections adressing the issue of single-sex schools and prohibiting 
discriminatory employment practices in federally funded education programs (​Lyke, B., 
& Holland R 1985​).  
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In stark comparison to the regulations of Title IX, there are currently only a few 

categories of exemptions that institutions can claim to get out of complying with regulations of 

Title IX. The exemptions include admissions to private colleges and universities, federal military 

academics and religiously-controlled schools (​Lyke, B., & Holland R 1985​). Over the last forty 

years, since the regulations and exemptions to those regulations were passed in Congress, 

numerous colleges have requested exemptions to Title IX regulations. In order to be granted an 

exemption from Title IX a college must write a letter of request to the Office for Civil Rights 

(OCR). In this letter the institutions must express that, “1) it is ‘controlled by a religious 

organization,’ and 2) application of Title IX ‘would not be consistent with the religious tenets’ of 

that organization” (Augustine-Adams 2016). OCR is the office that oversees the enforcement of 

Title IX and since 1975 when the regulations were passed 285 institutions have requested 

exemptions and the OCR has granted 285 exemptions. In other words, there has yet to be a single 

institution that has requested an religious exemption to Title IX to be denied. Put perhaps more 

starkly, the score is religiously controlled colleges and universities 285 and OCR 0 

(Augustine-Adams 2016).  

 

    A. Colleges as institutions  

Scholarship that examines how institutions determine intervention and implementation of 

policy explains that when the law is unclear, such as Title IX, institutions look to other 

institutions to define what compliance means. Organization theory is a socio-legal approach to 

studying bureaucratic institutions. The scholarship that currently exists in this field has been in 

 



Running Title: ​"as violated by the school as I do by my rapist:"​                                   Schwert 21 

institutions of the workplace because, like many legal and corporate firms, institutions of higher 

education also tend to be bureaucratic. The theory can be applied to institutions of higher 

education.  

According to organizational theory, the universities themselves will define what 

compliance means to Title IX and the enforced regulations. Through this literature, Edelman 

(2016) “develops the theory of legal endogeneity, or the idea that the meaning of ambiguous 

laws, such as those governing sexual harassment in higher education, is structured by 

professionals’ interpretations of those laws in a particular organizational context” (Gillian 

Gualtieri). Current research argues that the continued legislation of campus sexual violence 

forces colleges to deal with sexual misconduct distinct from civil society. The consequence of 

this separation is the organization’s tendency to distort the experiences of sexual violence 

victims on campus while providing documentation of their compliance to federally-mandated 

responsibilities (Weis 2015). This particular concept is referred to as “institutional 

isomorphism.” (Dimaggio & Powell 1983) “​Those organizations that are most visible to the law, 

including larger, public, more prestigious organizations, are most likely to “symbolize 

compliance” with the law by embedding indicators of what they ​interpret​ to represent legal 

compliance in formal policies” (Gillian Gualtieri 2020).  

In accordance with isomorphism theory, ​there has been critique of the institutionalization 

of responses to sexual violence, arguing that the bureacratic nature of these institutions privileges 

few and marginalizes many. For example, in her book ​An Abusive State​, Bumiller problematizes 

the reliance of the second wave feminist movement to institutionalize sexual violence prevention 

 



Running Title: ​"as violated by the school as I do by my rapist:"​                                   Schwert 22 

programs by arguing that such an approch comes at the expense of those who are the most 

marginalized (2008). Prior to the Battered Womens movement of the 1970’s Rape Crisis shelters 

Through interviews and ethnography Bumiller observes that white, cisgender, relatively well off 

women were the ones best served by these shelters while lower income predominately women 

were turned down by these shelters completely or their needs were not as adequately addressed. 

Conversely, Bumiller used focus groups to find that when rape shelters were run by and located 

by local communities these women were served better. Bumiller attributed this discrepancy to 

the bureaucracy that these institutions relied on to function. Using this framework, one can 

reasonably assume that the religious colleges probably not only show trends in religious 

exemptions from social policies, but also that their exemptions will benefit those who more 

closely align themselves with the religious bureaucracy of the colleges at the expense of those 

who do not.  

Colleges accomplish this through formal structures that support and intensify what 

scholars Mindy Stombler and Patricia Yancy Martin call “an already high-pressure heterosexual 

peer group” (Elizabeth A. Armstrong et. al 2006). While gender socialization occurs within these 

institutions on multiple levels, the institutional level is especially powerful but often overlooked. 

Policies from who the survivor is expected to report to and resource allocation to who is entitled 

to what accommodations are what are often most thought of as socialization tools of a 

community. While the goal of any policy is to be as neutral as possible, this is virtually 

impossible because humans make policies and humans bring their ideologies to the table, which 

inevitably inform our policies, consciously or not. That is why ideology within a particular 
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community is as overlooked as it often is, especially within those that claim religious 

communities must be taken seriously and critically examined as methods of socialization. An 

example of this is through the acceptance of rape myths. Acceptance of rape myths is attributed 

back to the ideology of vulnerability, which shows up in institutional policies through risk 

reduction measures. Ideology and policy work together to reproduce gender inequality and 

perpetuate institutional harm.  

Another example of how certain groups are privileged within institutions is that some 

groups are more vulnerable to being victimized than others. ​Research has shown that prior 

victims, first-year college students and more sexually active women are more vulnerable to 

sexual assault (Elizabeth A. Armstrong et al. 2006). By examining the history of religious 

exemptions within Title IX, this theory is supported. In 1975 BYU was the first institution to 

claim a religious exemption and be granted the exemption (Augustine-Adams 2016). The BYU 

president Oakes wrote to the secretary of the Health Education and Wellness Agency (HEW), 

Rather than requesting an exemption and thereby implicitly recognizing the  
administrative agency’s authority to decide religious exemption claims under Title IX,  
President Oaks boldly asserted BYU’s exempt status as inherent and already existent. He  
notified HEW of BYU’s exemption, rather than either claiming or requesting an  
Exemption. (Augustine-Adams 2016)  
 

In other words, President Oake’s assertion of BYU being granted a religious exemption was a 

demand by Oakes that BYU’s qualification was inherent in it simply existing as an institution 

controlled by the religious organization of the Church of Latter Day Saints. He claimed,  

Even though BYU resisted the administrative state, it would submit itself to the judicial 
process, were it to arise, and “comply with any regulation ultimately sustained as lawful 
by the courts of the United States” as part of the law-abiding religious community its 
scripture and doctrine encouraged. In the absence of a judicial ruling on the validity of 
the regulations, however, the University would follow its own interpretation, an 
interpretation that represented the University’s “best judgment on the meaning of the 
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constitution [sic] and laws that govern us” and allowed the University to declare its 
exemption. (Augustine-Adams 2016) 
 

These quotes offer an illustration of institutional isomorphism of institutional trends to define 

compliance for themselves while at the same time asserting that they have broad discretionary 

power to do so until they are challenged by the court.  

The increased trend of institutions to internally resolve disputes not only extends the 

reach of the law but may also undermine legal rights by deemphasizing and depoliticizing 

workplace discrimination. The consequence of the phenomena of workplace institutions 

internally resolving disputes is further demonstrated by previous research that has found wide 

variability in the content of the policies and services across institutional types (Richards 2017).  

Therefore, there is reason to believe that the ideology of religion has a significant impact 

on defining our educational system (Lippy & Williams 2010), including acting as a barrier to 

Clery Act compliance (McNeal 2006). A college's religious affiliation has been shown to have a 

correlation with institutional response and student activity as well. For examples, many of these 

institutions have voiced that, due to the moral expectations that are put on students that attend 

these institutions, sexual violence may not be prevelant on their campus. In 1977, the HEW 

released the “Assurance of Compliance '' document, form 639-A (Augustine-Adams 2016). The 

instructions to HEW 639-A explained that:  

OCR would consider an educational institution to be:“controlled by a religious 
organization” for purposes of a religious exemption to Title IX where: (1) It is a school or 
department of divinity; or (2) It requires its faculty, students or employees to be members 
of, or otherwise espouse a personal belief in, the religion of the organization by which it 
claims to be controlled; or (3) Its charter and catalog, or other official publication, 
contains explicit statement that it is controlled by a religious organization or an organ 
thereof or is committed to the doctrines of a particular religion, and the members of its 
governing body are appointed by the controlling religious organization or an organ 
thereof, and it receives a significant amount of financial support from the controlling 
religious organization or an organ thereof (Augustine-Adams, 2016).  
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Although, through the form 639-A, the OCR would define what it meant for an institution to be 

religiously controlled, this would never be formalized as a regulation and institutions would not 

be made aware of this. This test of religious control would remain a private, internal agency 

policy, it was not published to the public until October 2015 when it was released on their 

website (Augustine-Adams 2016).  

Following the demand of the control of colleges to define exemptions and compliance for 

themselves, another issue with religious exemptions occurred as a result of a special project by 

the OCR. By 1985 there existed such a backlog of institutional exemptions that the OCR 

launched a special project in an attempt to alleviate the backlog. When the OCR launched the 

project the requests were outsourced to ten regional OCR offices. After  receiving these requests, 

the OCR offices were empowered to exercise broad discretion in evaluating institutional claims 

to exemption (Augustine-Adams 2016). In other words, OCR’s role, and the extent of its 

authority, were simply to check regulatory section numbers. Any questions that OCR staffers had 

about a religious exemption claim “should be directed at clarifying the applicability of regulation 

sections,” not questioning religious beliefs, not interpreting religious tenets, not asking about 

programs beyond the scope of the exemption request itself, because doing so “could create 

potential conflicts under the First Amendment” (Augustine-Adams 2016). Concerns that arise in 

challenging the constitutionality of the religious exemptions themselves as a possible challenge 

to the First Amendment are valid. But what should raise more concern is the history of highly 

deferential discretion and lack of transparency of OCR to evaluate Title IX exemptions of 

institutions. As long as religion remains a protected status this essentially gives full control to the 

viewer to determine if an institution qualifies for an exemption. This should demonstrate the 
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need for a constitutional review of the religious exemptions themselves, especially when it 

comes to a generally applicable non-discrimination law such as Title IX.  

 

     B. Role of the Courts and Judicial Interpretation  

The concern for the need to constitutionally challenge the religious exemptions 

themselves is bigger than just Title IX applying to other civil rights acts, such as Title VII.  This 

is about the “million dollar” question of how, in a diverse society, we are supposed to balance 

religious liberties while simultaneously protecting civil rights. Asking this question is as far as 

any attempt at progress has gone, whether the attempt is made by an individual or an 

organization arguing for greater civil rights enforcement or greater religious freedom. It is about 

Title VII and the cake case where a baker refused to make a wedding cake for a gay couple 

because doing so would force the baker to support same sex marriage. Analogous to the claims 

of religious institutions in complying with certain measures of Title IX, the baker in the case 

claimed that complying with Title VII was a violation of the baker’s religious freedom. 

Historically, the courts are the institutions that have been tasked with answering this question.  

Leaving the ultimate determination of whether something is constitutional to the court is 

what some may say, “is always how it has been”; there is some truth to this statement. The first 

time that the confirming power of the courts was exercised dates back to the Marbury v Madison 

case in 1803​. Contrary to the longstanding tradition of the courts exercising final interpretation 

of laws, the deployment of the First Amendment as a defense against increased civil rights 

enforcement is relatively new. We see the first wave of First Amendment arguments to counter 
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non-discrimination statutes in the mid-twentieth century with the Grove City Bill (Sparks A 

John). Prior to this ruling, the court stuck with what has been dubbed the “no-aid” approach:  

In the mid-twentieth century, the US Supreme Court, when it began adjudicating a large 
number of religious cases, enunciated a “no aid” principle. Based on a strong principle of 
church-state separation, funding of religiously affiliated educational institutions in 
particular was considered beyond the scope of what the Constitution permits (Davis D. 
2016). 

 
The strong principle of church-state separation is also not a new one, frequently used to describe 

the relationship between law and religion. The separation of church and state is an ideal that is 

ingrained deeply into the American psyche, drawing its source from the founding fathers and the 

Constitution. Therefore, the court has tended to extensively rely on Thomas Jefferson. Thomas 

Jefferson was the third president and an author of the Declaration of Independence (Davis​ D. 

2016). When President Jefferson first used the phrase, “wall of separation between church and 

state” it was a shorthand explanation of the meaning he assigned to the religious clauses (Davis 

D. 2016). In these five words Jefferson draws a clear boundary between the religious and the 

secular, between moral matters and legal matters. If the court ruling for the separation of church 

and state is fundamental to controlling the American social order, what happens when the 

boundary is blurred as it is in religious education?  

Although critics of the country’s separation of church and state may argue that, while the 

separation of church and state was an ideal set by the founding fathers, it is not a reality. Their 

argument is that the separation of church and state is merely symbolic. While this may be true on 

some level, on another level it is an oversimplification of the truth of the founding fathers’ intent 

with the freedom of religion and the separation of church and state in this country. The founding 

fathers’ goal in separating church and state was not that our society should not be one governed 
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by morality and religious ideals, but that they were against the institutionalization of those ideals 

into our state: “The Establishment Clause was the founders’ attempt to end the government's 

coercive role in directing the religious course of citizens’ lives; the Free Exercise Clause 

reflected their goal of putting religion in the hands of the citizens to enable them to shape their 

own religious commitments” (Davis D. 2016). There are few institutions in society in which this 

separation is more frequently and contentiously observed than when examining the lack of 

religious activity in public colleges. For example, “the US Supreme Court has never authorized 

government money for churches and other houses of worship to be used strictly for religious, 

“nonsecular” purposes, such as payment of clergy salaries or conducting worship services” 

(Davis D. 2016). Historically, if the Supreme Court has established a “no-aid” approach, how do 

religious institutions receive federal funding?  

In the 1980s the court began to adopt a softer approach to the issue of aid to religious 

institutions. An increasingly conservative court held in the case of Mueller v. Allen (1983) that 

“the government sought to benefit educational institutions in a neutral, evenhanded way in which 

religious recipients were not favored over nonreligious recipients, then there was no 

advancement of religion that might violate the Establishment Clause” (Davis D. 2016). Thus the 

concept of “even handed neutrality” was born. The court then used the case of Zobrest v. 

Catalina Hills to develop this idea further by expanding it to include “private choice”.  

Zobrest was a deaf student that wanted to attend the Catholic High School. Public school 
officials then determined that a federal statute, the Individuals with Disabilities Education 
Act, which made various kinds of aid to disabled students available no matter what kind 
of school the student attended, authorized payment for an interpreter for Zobrest who 
would attend all classes with him. The aid was challenged as an unconstitutional 
advancement of religion, but the court eventually held that because Zobrest could choose 
any school to attend, public or private, the legislation was “even handed” and 
nondiscriminatory, thus the expense for the interpreter was permissible. The court also 
deemed it important that Zobrest made a “private choice” to attend a Catholic school; 
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therefore, the legislature was not deemed to be influencing his decision or favoring or 
advancing religion in any way (Davis D. 2016).  
 

Although these cases were at the secondary school level, what they effectively did was create 

precedent for how religious institutions such as religious and private colleges and universities 

can receive federal aid and still maintain their religious practices that allow them to be exempt 

from generally applicable laws meant to aid against discrimination. We can see this through the 

court case Grove City v Bell. During the 1980s, there was a Supreme Court case in which the 

court ruled that there was no substantive difference between an institution directly receiving 

federal funds or indirectly receiving federal funds through financial federal aid making these 

institutions accountable under Title IX. Under the case, the court additionally ruled that the Title 

IX compliance only referred to the specific program or department receiving the federal aid 

(Grove City v Bell). This means that if a college decides to admit students that also receive 

financial aid then the office of financial aid and admissions would have to comply with Title IX 

regulations, but any extra-curricular clubs or societies do not have to comply. Rather than having 

the compliance be college wide, it is program-specific.  

 

    C. Religious College and University Perspectives  

In order to fully understand the motivations behind institutions seeking a religious 

exemption, it is necessary to take a closer look at the religious institutions themselves. 

Throughout our country’s history, religion has been seen as a private choice, one belonging to 

the individual, not society, but when institutions are given a religious identity and expect all 

members of the institution to exhibit or refrain from certain behaviors based on being members 

of the group, then religion becomes social.  
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The way to conceptualize the subculture that religion may create on these campuses is 

through the concept of moral communities. “It was against this background of individualistic, 

rationalist and psychological theories of religion that Durkheim’s generic definition of religion 

was intellectually interesting and influential”(Turner Bryan S. 2010). According to his famous 

definition,  

religion is not a belief in a high god or gods, but rather a unified system of beliefs and 
practices based upon a classification of social reality into sacred and profane things, and 
furthermore these beliefs and practices unite its adherents into a single moral community. 
Studying religion through this lens allows us to predict that a group's claiming of a 
religious identity might have a direct effect on the choices that an individual may make 
concerning certain behaviors (Turner Bryan S. 201). 
 

By applying Durkheim’s concept of a moral community the expectations of  religious colleges 

come plausible. There is an expectation by people inside and outside of these institutions that 

religion would have an inverse effect on a member’s choice to engage in sexual behavior due to 

being members of these groups by attending these colleges. Despite the theory research has 

found that this was only true for those that identified as more socially conservative Protestants 

(Burdette et al 2009). For example,​ ​Catholic college women are more likely to have "hooked up" 

while at college than college women with no religious affiliation (Burdette et al 2009)​.​ ​This last 

statistic is particularly significant because it goes against what these institutions claim sets them 

apart from other secular institutions. Members of their community are held to higher moral 

standards such as no sex outside of marriage, and a violation of this norm is usually met with a 

certain degree of public humiliation.  

The institutions really do believe that they are acting in the best interests of the students, 

that religion is their way of preventing sexual violence on their campuses. These higher moral 

communities that these religious institutions claim to create are a big selling point for them; it is 
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what they use to attract prospective students and parents to their campuses. They promise that the 

community that they will find on campus will be superior, set apart from regular mass culture 

through community norms. This secular culture is,  

a world full of nonreligious individuals who push for access to abortion, trans rights, gay 
rights, deviant sex, and marriages void of God (i.e., not appropriate marriages). As the 
evangelical church finds itself in flux, it is constructing its own identity in relation to a 
perceived outside identity: that of the nonreligious, secular outsider (Diedendorf). 
 
Religious institutions work actively to create norms and expectations that directly counter 

the secular, including promotion of marriage to someone of the opposite sex, disavowing sex 

outside of marriage, restricting and discouraging alcohol and other drugs on campus, restricting 

and discouraging access to abortion, and even some go so far as to make clear their lack of 

support when it comes to current employees or students seeking a divorce. In other words, 

“religious context or religious ecology—which we measure as the denominational composition 

of geographic areas—shapes the daily experiences of people who share the same county or city, 

even people who are not members of the numerically dominant religious group” (Marshall and 

Olson D.V.A. 2018). In order to accomplish the overt social control that they want religious 

communities depend on the religious ecology of their particular community to influence and 

dictate, in varying degrees their worldviews into everyday mundane seemingly inconsequential 

tasks such as how one should dress, what music to listen to and what foods to eat.  

It is by creating a whole community of norms that governs even the most basic of 

behaviors religious leaders are able to to reasonably expect the students who choose to attend 

these institutions will follow the honor codes. As this thesis has already discussed, at face value 

these honor codes can look like prevention measures simply meant to hold individuals 

accountable for enacting behaviors that make them more vulnerable to being victimized as well 
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as perpetrating assault. However, we have seen these honor codes have harmful consequences 

for the students and larger campus communities that go way beyond the initial assault. 

It is critical to note that regardless of the moral high ground that religious institutions 

claim to create, current research has begun to make connections in which these moral 

communities of religion converge with the secular. An example of the evidence of the 

convergence that has begun to take place can be seen by examining the ideology of sexual 

violence and interventionist practices of sexual violence. ​For example, a feminist framing of ​the 

issue of sexual violence explores how issues such as ongoing trauma, suffocated grief as well as 

discursive binaries reinforce the tropes of masculinity/femininity and heterosexuality that are 

dominant narratives on both religous and secular campuses and currently not being addressed by 

institutions (Elizabeth A. Sharp​). Ongoing trauma ​is what a survivor experiences when they have 

to relive their assault multiple times through recounting the details every time they have to report 

it to someone new. Suffocated grief follows ongoing trauma — it is what the survivor 

experiences when they cannot move past their trauma as a consequence of constantly reliving it 

due to multiple recountings of the experience or having to see and interact with the perpetrator 

after the incident. Both of these are common examples of things that survivors have to go 

through on their campuses. Discursive Binaries refers to the idea that language is not neutral, it is 

actively working to produce and break down social categories such as masculine and feminine. 

By setting up masculine and feminine as two separate categories a binary is made. A binary puts 

two categories at odds, there is no middle ground. Therefore the tropes of masculinity and 
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femininity and heterosexuality secular and religious college campuses. Perhaps the most 

prominent example to bring this all together is the ideology of vulnerability.  

 Vulnerability is defined as a counter to the active, powerful, strong and masculine. 

Therefore, vulnerability becomes passive, powerless, weak, and feminine (Gilson, Erinn Cunniff. 

2016). When one examines religion, it becomes obvious where the ideology of vulnerability 

comes from. First, a belief in gender essentialism—that gender differences are a reflection of 

God’s creation; and second, a belief in headship—that God’s ordained characteristics for men 

and women include that men are the authority within the household, family life, and society. In 

light of these beliefs, evangelical women are understood to submit to men’s authority 

(Diedendorf). It is this association with vulnerability that is most problematic for feminist 

scholars because it reinforces heteronormativity.  

These gendered positions are defined by difference, and a difference that is central to 

heterosexual desire (Butler ​1990​). This dominant heterosexuality is also reinforced by college 

campuses everywhere, especially religious colleges. Another example has shown that individuals 

who identified as Roman Catholic or Protestant were more likely to accept rape myths than their 

atheist or agnostic counterparts. Men were also more likely to adhere to rape myths (Barnett, M. 

D., Sligar, K. B., & C., C. D). The early research that investigated this found that on virtually 

every measure, men exhibited higher levels of sexual prejudice than women. This was among the 

earliest ways the relationship between masculinity and heterosexuality was established 

(Diedendorf). Therefore, the religious institution’s insistence to stick to tradition, based on 

upstanding moral standards and ethics, are the variables that have been correlated with a more 

 

https://www.journals.uchicago.edu/doi/full/10.1086/702035#rf10
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prejudiced environment against women. Put in other words, Britton (1990) discovered that 

support for the maintenance of sexsegregated institutions (support for institutionalized 

homosociality) is, among men, highly correlated with sexual prejudice (Diefendorf 6). 

Homosociality refers “specifically to the non-sexual attractions held by men or women for 

members of their own sex” (Lipman-Blumen 1976). The goal of this study was to explore how 

discourses around Title IX reflect a gendered campus environment that scholars were observing 

(​Enke, K. A. E. 2018)​. ​Although religion has been studied as a factor of institutional compliance 

to policy, this study will be the first to take a critical look at Title IX and the religious 

exemptions themselves as both challenging and reproducing sexual inequalities perpetuating 

institutional harm.  

 

III. Methods  

The main goal of this project is to understand religious exemptions to Title IX. This 

project has operationalized this goal through a textual analysis of the request letters written by 

each college. These documents will be matched, coded and plugged into a relational database 

that can then be utilized by scholars, activists and students.  

 

 A. List of Exemptions and Creation of Time Periods 

The data used in this project are from an online pdf that was retrieved from Kif 

Augustine-Adams’s article Religious Exemptions to Title IX (​Office for Civil Rights, US 

Department of Education)​. The pdf is a seven page long chart displaying all institutions that have 

filed for exemptions to Title IX since 1973 when it was passed up until 2016 (Appendix 1). The 
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table includes multiple variables for each institution such as the name of the institution and the 

state in which the institution operates. The table also has multiple variables of the exemption 

request such as the date that the institution applied for an exemption, the date that the Office of 

Civil Rights responded to the Exemption request as well as if the request was granted or if it is 

still pending. The data covers the whole history of Title IX up to 2016, which is the latest 

information available. The years of the requests range from 1977 to 2016 and, as of 2016, there 

were no pending requests, and all requests by institutions have been granted by the Department 

of Education. The three different options for the status of each request are denied, granted and 

pending.  

I used Adobe Acrobat to convert this pdf document to an Excel Workbook in which 

visual representations such as graphs can be made in order to visually demonstrate the trend of 

exemptions over time since Title IX was implemented, such as the number of exemptions each 

year (Appendix 2). For example, one of the charts that I have made is a histogram that shows the 

years since Title IX has been passed and the number of exemption requests that were filed each 

year with the Department of Education. The chart spans from 1977-2015. To make the data 

analysis feasible in the scope of this study I have chosen to focus on three particular time 

periods. The specific time periods that the subsample was drawn from are: 1975-1977, 

1988-1991, 2014-2016 (Appendix 2). I predict that for the time periods in which we can see an 

increase in the number of exemption requests from the institutions, we will also see a change in 

some aspect of change in Title IX, for example an expansion, a new law, or an adoption of new 

regulations.  
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B. Legislative Archival Analysis  

In order to understand the political and historical contexts in which Title IX was written, I 

analyzed the legislative records from the mid-1960s to 1975, allowing for an analysis that 

includes not only what led up to the creation and passage of Title IX but also what occurred 

directly after its implementation. In order to determine the rest of the key periods, I referred to 

the data to tell me which time periods were most important. For example, we can see that during 

the years of 1976 and 1977 that there was a significant increase in institutions requesting 

exemptions, for the next time period we see that during the year 1988 we see a sharp increase in 

institutional requests for exemptions and lastly we see another sharp increase beginning in 

2014-2016. These three time periods are the time periods that I focused on to get my sample. I 

gained access to these legislative records through congressional databases and websites which 

are publicly available. I then turned to government documents that may lend themselves to 

understanding current issues within the context of past issues, such as past expansions to Title IX 

or increased enforcement. For example, I looked through congressional records and case law to 

examine the years in which Title IX was expanded to include student on student harassment or 

gender inclusive housing.  

The data for this project was collected from the Department of Education Office of Civil 

Rights webpage. Since the most current version of the website does not have the pdfs linked on 

it. I collected the documents via the online web retrieval tool, the way back machine. I then used 

the Google mass downloader to download all of the files to my computer. For permanent storage 

of the pdf files I uploaded them to mbox. Mbox is a tool that is a tool that is exclusive to the U of 

M community; it is an online data storage space that allows users to store and share large 
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amounts of files and data and not have to use space on a computer. In addition to the letters of 

requests of each college and the response from the Department of Education, I also collected a 

list of all 280 institutions that have filed for exemption requests up until 2015. I converted this 

pdf document into an excel spreadsheet that I then used to randomly sort the institutions by date 

of exemption, because the goal of this project is to chart exemptions of institutions over time, I 

sorted the college from oldest exemptions to most recent. This excel document is the document 

that I then worked off of to select my random sample of thirty colleges (Appendix 3).  

 

C. Subsample of 30 Colleges  

My data sample is broken up into two smaller sub-samples. The first sub-sample consists 

of exemptions from the years 1973-2009. The second sub sample consists of exemptions from 

the years 2009-2016. The first, larger sub-sample size is 599 pdfs, representing approximately 

250 colleges and universities. The second, smaller sub-sample size is 131 files, representing 

approximately 81 colleges and universities. Among all of the colleges and colleges there is also a 

variety of denominations represented. After looking at the number of documents and coding that 

is represented in the full sample I decided that it would be better and more feasible to code a 

sub-sample of all of the colleges in depth, rather than code all 250 colleges and universities at the 

surface level. In order to pick my sample I broke the larger sample of 250 universities into three 

smaller groups based on the years that I have outlined above. I determined that it would be 

sufficient to code ten institutions from each of the three time periods, totaling thirty institutions 

that will make up my sample. The first time period that I have focused on was 1976-1977. In 

order to randomly select the ten institutions, I counted every fourth college as part of my sample. 
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I also did this same random selection method for the second time period of 1988-1992. For the 

time period of 2014-2015 I repeated the process a third time. The method of counting every 

fourth college was a random selection to ensure that the whole sample was randomly selected.  

The demographics of the sample of thirty institutions (Appendix 3) are as follows; of all 

of the religious denominations, Christian is the most well represented with twenty six out of the 

thirty institutions claiming Christian denomination; this represents about 87% of the sample. Of 

these twenty six, just less than half self-identify as Christian. The other half of the twenty six 

goes a step further to identify which specific denomination under the Christian church they fall 

under. For example, six institutions identify as Baptist, one as Assemblies of God, one 

Methodist, one Lutheran, one Nazarene, one Prebysterian and two as Seventh Day Adventist. For 

the institutions that do not fall under the Christian church, the sample has two Jewish institutions, 

one Roman Catholic and one Marianist, or Church of Mary. Upon initial analysis it would appear 

that the Baptist colleges tend to be most represented in the South and the West. Other than that 

there does not appear to be any other geographical patterns among the denominations in the 

sample. The sample is well spread out among the different regions of the United States, with 

most regions represented at least once.  

After uploading the pdf letters of each college to mbox and selecting my random sample 

of thirty colleges, I then selected another random smaller sample of five institutions in which I 

conducted a preliminary round of analysis on the letters. After this process I then determined that  

I was ready to start coding my sample of thirty colleges and universities. I began to read and 

document what I found in the letters from the colleges. This process entailed me reading each 

letter carefully and then recording my findings into the excel spreadsheet that I created for my 
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thirty college sample. Each college has its own row in the spreadsheet with basic demographic 

information as well as the language that was found in the letter when they asked for exemptions. 

Examples of language as well as thematic categories that arose as I closely read the documents, 

are the specific Title IX accommodations that the college is asking to be exempt from 

accommodating, the religious organization that the college is controlled by, why they are seeking 

the exemption, and how complying with Title IX in this case would violate the “religious tenets” 

of the college. After coding the first sub-sample of ten colleges, I noticed that rather than list out 

the specific regulation that the college was seeking an exemption from, they simply listed the 

numbers that correspond to the specific regulations within the Code of Federal Regulations 

(CFR).  

 

     D. Public Database  

In addition to the thesis, the purpose of this project is to build a relational database that 

will allow people to search for the particular college, region or exemption that they are looking 

for (Appendix 5). The goal of this part of the project is to make the database so that it can be 

shared with scholars and activists as well as the general public. To build the database I used the 

software program Airtable. To begin this process I input all 250 colleges into the table within the 

program along with the names of the colleges, the date of exemption, the status of exemption, 

region of the United States that the college is in as well as the particular exemptions that the 

college was granted by the Office of Civil Rights. Because the letters often refer to the particular 

exemptions they are seeking through simply listing and referencing CFR numbers instead of 

listing out the exemptions, in order to obtain the CFR numbers from all 250 documents, a 
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computer script had to be programmed to run a character recognition tool. This tool was chosen 

because it offered a high-level of certainty. Additionally, because the documents were scans of 

documents and not actual pdf’s, they were converted into actual pdf documents with Google 

Cloud's document recognition program. This was done by running all of the scanned images of 

the documents through the image to text optical character recognition program. The numbers that 

the script will then pull from these documents will be sorted and stored into an excel document 

that will be sorted by college name, and in each row there will be the relevant CFR numbers for 

that college listed. I will then have to refer back to the Code of Federal Regulations in order to 

cross-reference and determine which exemption the CFR number matches is referring to in the 

Code of Federal Regulations (Appendix 4).  

For the first subset of the sample, the letters were collected before the Department of 

Education became its own regulatory agency. Therefore, I had to use an online database, 

Heinonline, provided by the University of Michigan Law library to look at pre-1980 versions of 

the code of federal regulations. For the other two samples in which the letters were written after 

the year 1980 when the Department of Education was established, I could use the code of federal 

regulations .gov website that is public to anyone. I determined that the best way to collect this 

part of the data would be categorically. I created a column for each category of exemption that 

the college might ask for such as admissions, housing, pregnant status of applicant, etc. After I 

determined that all categories of exemptions were covered in the excel document I then recorded 

a college having an exemption in the respective category by recording a one in the cell. I 

determined that at the end this allowed me to count and analyze the frequency as well as the 

types of exemptions. One of the goals of this thesis was to count and determine patterns not only 
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within time periods but across time periods as well. For example, is there a specific time period 

in which there were more colleges requesting exemptions for separate housing than in other time 

periods, or is that an exemption that colleges have always asked for no matter the time period? 

 

 

IV. Analysis  

Method of Analysis 

The method of analysis that this project utilizes is a discursive analysis. A discursive 

analysis is an analysis that goes beyond the individual and their subjective experience of a social 

phenomenon. In other words, discourse analytic research is driven by research questions about 

the capacities and characteristics of language rather than by questions about the participants and 

their experiences (Willig, C. 2014). Much like there are numerous methods to qualitative 

research, there are numerous ways to focus a discursive analysis, such as discursive psychology, 

Freudian discourse and critical discourse (Willig, C. 2014). This analysis will apply critical 

analysis to the discourse of the letters that the college wrote to the OCR to request the particular 

exemptions. Conducting the analysis through a critical lens allows the larger theoretical 

framework that informed this project to be brought into the analysis. The larger theoretical lens 

that informed the project is the theory of institutional isomorphism, coupled with the critique of 

critical race theories of increased institutionalization leading to the development of the concept 

of institutional harm.  

Critical theory or analysis comes from critical feminist thought. This theory 

acknowledges the varying social identities and locations that members of institutions find 
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themselves in while interacting as members of these institutions, while institutional isomorphism 

evidences the trend of institutions to operate on their own terms with a uniform bureaucracy. It is 

the contrast between the varying identities and circumstances that individuals bring to these 

institutions and the uniform bureaucracy of these institutions that critical theory points to. By 

critically analyzing the discourse of the letters that the colleges wrote to the OCR the project 

hopes to understand not only why and how the colleges requested the exemptions but also the 

possible implications for the members for the institutions and the effects that specific language in 

policy can have in its implementation for different groups and members of the college institution. 

Since not all members are situated equally, it is reasonable to expect variance in experience: 

some may be benefitted while others harmed. It is this idea of individuals being harmed by the 

colleges that they attend that the analysis seeks to explore further.  

 

     B. Description of Subsample of Thirty Colleges  

Due to the large volume of the sample, totaling 285 letters from roughly 240 institutions, 

the project is conducting a discursive analysis on thirty colleges and the letters that these colleges 

wrote to the OCR. Of these thirty colleges, .067 identify as Jewish and Seventh Day Adventist. 

One college, representing .033 of the sample identifies as Roman Catholic leaving the majority 

of the sample to be various denominations under the Christian Faith, representing 70% of the 

sample. Of the colleges that fall under the larger Christian umbrella, 10 colleges, or 47% 

approximately chose to define their religion according to a specific denomination within the 

larger Christian Faith. The variety of institutions that this sample represents range from small 

ministry or seminary colleges to more well known universities such as Pepperdine University.  
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Along with a variety of denominations, pretty much every major region of the United 

States is represented at least once through the colleges. Just over a third of the sample comes 

from the South, while the remainder of the sample is scattered among the West, Midwest and 

Northeast regions of the United States. This is surprising. A prediction that the project made 

early on was that most of the colleges would be concentrated in either the South or the Northeast 

because these regions of the United States tend to be correlated with more private and religious 

colleges. This finding could be random based on the way that the sample was collected, or it 

could illustrate that these types of colleges are more wide and far-reaching than one might 

initially expect.  

 

V. Findings  

Through my content analysis of the thirty letters I found exemptions to appear in three 

overlapping forms as scripture, political, and exclusionary. While for the purposes of my analysis 

I make it appear as if they are separate categories, very rarely did they actually occur in the 

letters that way. Rather, the schools seemed to view these as tools for which to get an exemption 

granted. Although there seemed to be variation among the colleges that included one of these 

strategies compared to those that used all three, each letter had at least one category, and the 

more well-written letters seemed to have all three. While exemptions as scripture appeared in all 

three samples, the political exemptions are something that I observed the most often in the 

samples from the most recent letters from 2014-2016, with almost no mention in the earliest 

letters. I will then break down each exemption type into more detail organizing them following 

the order they appeared in the letters.  
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A. Exemptions as Scripture  

One of the most obvious motivations behind religious colleges asking for exemptions is 

that doing so would be a violation of their religion, that is written in the religious exemptions 

themselves. In the exemptions themselves there is no direct language connecting their appeals to 

scripture. The requirements of the exemptions do not reference scripture or require a college to 

include any yet direct references were the most cited motivation in the letters I coded, this is 

evidence for when policy is vague organizations, in this case religious colleges interpret and 

come up with what it means to justify non-compliance because doing so would be a violation of 

their religion. The argument is that if the college were to comply with Title IX they would be 

violating their said scripture. Out of the entire sample of thirty colleges, seven of the colleges 

made a direct reference to scripture, almost ⅓ of the sample. References went from vague 

allusions to listing a series of verses such as, “Genesis 1:27, 1:31, Matthew 19:4 etc”.  I find this 

interesting since the audience who the letter is for likely has no reference or understanding of the 

scripture being referenced; or if it has any application to the request causing one to question the 

necessity of the use of scripture. This causes me to question if the use of scripture by the colleges 

is more symbolic than any evidentiary value the scriptures would have. It is possible that the 

primary evidentiary value of the scriptures are for the writers of the letters but this should be 

questioned because the targeted audience of the letters are not other members of the Church or 

clergy in which the scripture is likely to have a high evidentiary value. This could also point to a 

larger cultural phenomenon in which scripture has a certain level of meaning that outside of 

religious communities into what one may term secular culture.  
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While some colleges list what may seem to the reader arbitrary bible references, some 

colleges go so far as to explain and offer context for the scriptures: Charleston Southern 

University of South Carolina is one of these colleges. In this letter, the college expresses their 

institutional disagreement with same sex relationships and sex outside of marriage. They then 

follow this with relevant bible verses that touch on this very topic. The specific references are 

Matthew 19:4-6, Hebrews 13:4, and Ephesians 5:22-23. For example, Matthew 19:4-6 reads: 

Haven’t you read,” he replied, “that at the beginning the Creator ‘made them male and 
female,’[​a​] 5 and said, ‘For this reason a man will leave his father and mother and be 
united to his wife, and the two will become one flesh’[​b​]? 6 So they are no longer two, 
but one flesh. Therefore what God has joined together, let no one separate (Bible NIV).  
 

It is interesting to explore the inclusion of scripture in these letters by the colleges. This begs the 

question of the real relevance and purpose of including scripture potentially out of context for the 

audience of these letters. Is there a political or symbolic motive behind the inclusion of scripture 

into these documents?  

 

B. Exemptions as Political 

During my analysis, I found that a possible motivation for colleges requesting 

exemptions has less to do with religion and more to do with politics. This finding can be 

demonstrated in the data by examining the letters that were written to the OCR after 1988. For 

example, out of the ten letters that were written between the years of 1988 and 1992, two of the 

letters cite Grove City v Bell directly. For example, Geneva College of Pennsylvania is one of 

the colleges that cites the recent ruling of Grove City v Bell. In their letter, Geneva College cites 

the ruling of Grove City as expanding Title IX protections, and it is this perceived expansion of 

Title IX that they are now seeking exemptions from and responding to. The letter from Geneva 

 

https://www.biblegateway.com/passage/?search=Matthew+19%3A4-6&version=NIV#fen-NIV-23767a
https://www.biblegateway.com/passage/?search=Matthew+19%3A4-6&version=NIV#fen-NIV-23768b
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College cites, “Grove City v. Bell 1984 was considering the college to indirectly be receiving 

federal aid as a result of this case”.  

The last ten letters were authored to the OCR between the years of 2014-2016. Of these 

ten colleges, all ten of the letters cite specific groups and identities that they are targeting for 

exclusion in their policies. Despite all ten of the colleges using targeting language to exclude 

certain groups, only two of the colleges cite a specific political event that they are responding to. 

For example, in their letter to the OCR, George Fox University of Oregon cites the case of the 

Department of Education and California college district in which a female student presenting 

herself as male was allowed to use locker rooms that aligned with the student’s gender identity 

rather than the student’s biological sex. Although George Fox University was one of the only 

colleges to cite the particular event that they are responding to, the rest of the colleges used 

specific language to target specific groups.  

 

C. Exemptions as Exclusion 

The last motivation or purpose of the exemptions that I want to draw out of the data is the 

idea of exclusion. This motivation is inextricably tied to Title IX and therefore the most 

prevalent both across institutional types and historical time periods. Title IX was written into law 

in order for women to gain admittance and access to STEM fields, spaces within higher 

education that had previously been exclusive to men. We see the immediate push back from the 

colleges in the first ten letters that were written between 1975-1976. Colleges directly claimed 

that admitting a female student would be a violation of the religious tenets of their organization. 

This language is directly copied from the exemptions themselves. In other words, the colleges 
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took direct language from the exemptions to serve their purposes. For example, Concordia cited 

in their letter that admitting women students to their institution would be a violation of Title IX 

because the purpose of the institution was to prepare its students for leadership within the 

Church, something that was in direct violation to the Lutheran Church, in which only men could 

be trained for leadership: “to the extent that its policies and practices involving both students and 

employees reflect the fact that only men may be ministers within the lutheran church” (Weber).  

Unfortunately, this theme of excluding women does not leave the colleges, which we see 

in the second batch of colleges from 1988-1992. While some colleges are still explicitly claiming 

exclusion of women, we also see some colleges refusing to cite admission of women directly but 

rather refusing to make the necessary accommodations that come with women attending these 

institutions, which I argue is effectively of little difference. To illustrate this point, Northwest 

Bible College of Washington in their letter to the OCR cites three specific “hypo-scenarios” that 

from the institution's perspective are grounds for dismissal or expulsion. The problem with these 

hypo-scenarios is that they are real situations that come with admitting women into said 

institutions. The three specific scenarios are: 

1) the admitted female student becomes pregnant, 2) a female applicant for 
admission informs the college that she is pregnant or has one or more biological 
children but has never been married; or, 3) a married female student becomes  
pregnant because of an adulterous relationship with another student or a third 
party (Northwest College, WA 1988).  

 
In all three scenarios the college states that their response would be dismissal from the college or 

non-admittance in the case of scenario two. Refusing to make these accommodations and provide 

necessary medical care through insurance coverage for this group works to bar women from 

these places, a direct counter to the intent of Title IX. McMurry College of TX states explicitly 
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in their letter that it is, “seeking exemption for health insurance coverage for pregnant students 

that are unmarried” (McMurry TX 1988). Following the established trend of increased 

exemptions as a response to increased Title IX regulations, we see colleges targeting not just 

women in their exclusion.  

In 2015 Title IX was expanded to include protections for members of the LGBT+ 

community. As expected, colleges responded with a spike in the amount of exemption requests 

from the colleges. When looking at the data it is clear that this recent expansion of Title IX is 

what colleges are responding to when they ask for these exemptions. For example, Geneva 

College of Pennselvania states that,  “transgender behaviors are deemed as disciplinable actions 

on the same merit as sexual relations outside of marriage, or homosexuality. The college asks for 

exemptions to apply regulations to include discrimination of gender identity and sexual 

orientation. (Geneva College PA 2015). Another college writing a letter that same year, 

Oklahoma Baptist cites, “premaritial sex, sexual orientation, gender identity, pregnancy as things 

they cannot accommodate” (Oklahoma Baptist, OK 2015). Including these two institutions, a 

total of nine colleges, 90% of the sample cited language identifying LGBTQ+ behaviors and/or 

identities as targeted groups and behaviors for exclusion from the college.  

 

VI. Discussion  

A. Implications  

The implications that this project hopes to make exist on two levels. There are the 

practical implications, such as the public relational database and then the more theoretical 

contribution that invites a more critical look at the phenomenon to institutionalize the responses 
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to some of our society's most pressing social problems through the concept of institutional harm. 

Due to the nature of the practical implications of the database, these implications may be easier 

to observe. Although this project hopes to publish this database in a place to make it accessible to 

the general public, there are a few key groups that this project hopes to reach. Examples of these 

groups include: students currently attending these colleges and universities as well as prospective 

students, current faculty, staff and administrations of these colleges, as well as colleges more 

generally.  

The second, perhaps more abstract level of implications of this thesis is the introduction 

of the concept of institutional harm. The concept of institutional harm is what this thesis uses to 

critique the uncritical approach of institutionalizing the solutions to some of our most pressing 

social problems such as the epidemic of college sexual violence. Although the introduction of 

this concept was through religious colleges and universities, this concept offers a tool for 

activists and scholars to critique institutional responses to social problems such as sexual 

harassment and misconduct in the workplace, larger institutional responses to racism, the 

institutionalization of poverty through the instituiton of federal aid programs implemented with 

the intent to alleviate poverty, and the institutionalization of women’s shelters from the battered 

women’s movement. In other words, this calls for us on the most broad and general level to 

question our most basic responses to social problems by reevaluating the effectiveness of our 

institutions to solve these problems.  
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B. Limitations  

While this project was expansive and tried to address the issue of sexual violence on 

religious campuses from multiple perspectives, the focus of this thesis was the law itself rather 

than the individual institutional policies. Therefore, the analysis that this thesis can offer on 

individual institutional policies is limited. To further expound  on this limitation, because this 

thesis did take a legal emphasis, the thesis did not conduct interviews with students and or 

administrators of these institutions; therefore, all of the analysis that the thesis offers on 

institutional dynamics is from secondary sources. Another limitation of this project is that the 

analysis focused on the perspectives of the institutions themselves by only coding the letters 

from the request letters from the colleges and not by doing any qualitative analysis of the letters 

from the OCR.  

One of the main limitations of this project was the constraint of time. While this project 

was able to make a practical contribution through publishing a usable public database of the 

institutions that have been granted exemptions as well as the exemptions themselves, the project 

could not conduct any analysis on any patterns of exemptions and or institutions that requested 

the exemptions and which exemptions they were granted. Another way that the scope of this 

project was limited through the constraint of time is that the regulations of the new 

administration by Betsey Devos were never released during the writing of this thesis, so that is 

something that this thesis could not comment on.  

 A consequence of this thesis focusing on religious colleges and universities is that it 

limited the scope of analysis by limiting the degree to which an intersectional analysis could be 

utilized. Perhaps the most striking limitation of this thesis is that it focused on the legal analysis 
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of religious exemptions made by religious institutions, though religion is only one of the ways 

that institutions can exempt themselves from complying with Title IX. Consequently, the legal 

analysis of this particular thesis only pertains to religious institutions and not other institutions 

that may qualify for exemptions to Title IX. Addressing this limitation would be a 

recommendation for future research. 

 

C. Future Research  

Recommendations for future research on this topic must take the time being dedicated to 

this topic into consideration. For instance, a future project that seeks to develop the argument of 

institutional harm would seek out interviews of students and/or administrators on campuses in 

order to get primary data on how members of these institutions have experienced institutional 

harm on an individual and interpersonal level. Future research would also delve deeper into the 

institutional policies themselves to consider how the policies and procedures of these institutions 

perpetuate institutional harm.  

A second recommendation for future research would be to do more work with and 

analysis of the public database that this project built: for example, running statistical analysis 

such as regressions in order to further draw out any observable demographic patterns of the 

institutions such as size, location, religious sect. etc. and the exemptions that were asked for. 

Another variable that future research could consider in this analysis is the variable of time. How 

did what was happening at particular periods of time affect what exemptions particular 

institutions were asking for and how? Additionally, a project that was less limited by the 

constraint of time or that was conducted after the release of the new regulations could perhaps 

 



Running Title: ​"as violated by the school as I do by my rapist:"​                                   Schwert 52 

repeat this study under the new regulations in order to measure possible greater measures of 

institutional harm under the new regulations.  

Finally, perhaps the most important recommendation for future research is to expand the 

concept of institutional harm beyond just religious colleges and universities to other institutions 

of higher education  and  explore the possibility that these institutions also perpetuate harm 

through their policies and practices. Conducting an analysis such as this would require taking an 

intersectional perspective, but doing so would expand and therefore strengthen the concept of 

institutional harm by making it a more broad issue that all colleges and universities deal with, not 

just religious ones. Finally, the last recommendation for future research that this thesis has is to 

build upon the framework for analysis that this thesis built to other exemptions under Title IX 

and not just religious exemptions.  

 

VIII. Conclusion  

Starting with the national conversation of sexual violence gave me a place to approach 

this topic from a place of familiarity. It was through the context of this common ground that I 

introduced the less familiar concept of institutional harm. Institutional harm is defined by the 

choices of action or inaction that an educational institution makes that then has consequences of 

harm for the members of the institution. While institutional harm does encompass sexual 

misconduct, harassment, violence and discrimination, it is also not reducible to these terms or 

instances. Through employing the term institutional harm I seek to broaden the scope of 

examining the problem of sexual violence beyond an the interpersonalt but rather as one of many 

consequences of the institutions themselves. As long as religious identity is a protected identity 
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in this country, under the right circumstances a group or an individual is afforded certain 

freedoms and protections. These benefits or privileges can not be ignored in order to fully 

understand how religious exemptions work in Civil Rights Law. If we are going to make any 

progress toward a more equitable society it becomes necessary to address this point of contention 

between protecting religious freedom or protecting civil rights is where many others have 

stopped the fight.  

The concept of institutional harm is where I hope to pick up the sword. Institutional harm 

was utilized to examine three key ways or motivations behind colleges and their exemptions. The 

three ways I argue that colleges seek exemptions are employing scripture, politics and exclusion. 

Even though I focused on religious exemptions and religious colleges, there are other ways that 

institutions can be granted exemptions under Title IX. Therefore an examination of other 

exemptions such as military and vocational can bring to the surface other ways that institutions 

harm us. It is refocusing the issue from the shelter of the private sphere in interpersonal 

dynamics to forcing this issue into the public sphere by critically examining our institutions 

themselves. This reshifting allows us to see evidence of harm being done and find a point of 

action. Institutional harm is a broad enough concept to apply to any institution or, in this case, 

institutional intervention more broadly. It is the crux of my argument and it is a tool that can be 

wielded much like a sword to critically evaluate institutional responses to social problems more 

broadly, to work towards a future in which our institutions truly work for the majority and social 

policies actually solve our problems.  
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X.Appendices  

Appendix 1: Status of Religious Exemption Requests, 1973-2016 
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Appendix 2: Timeline of Exemption Requests, 1977-2016 

 

Appendix 3: Data on Sub-Sample of 30 Colleges  
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Appendix 4: List of Exemption Results  

 

Appendix 5: Relational Database 
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Appendix 6: OCR website as of 2016 compared to current 2020  
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