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1 
111 t h e  y c a r s  f o l l o w i n g  !Irown v s .  Board o i  E ~ U C D L ~ O I I  3/17 ll. S. 4 8 3  (1956)  

a  group  o f  " f r i e n d l y  c r i t i c s "  s u p p o r t e d  tlic olltcome of t h c  o p i . n i o ~ ~  I n ~ c  ~ O I I I I ~  

I '  f a u l t  w i t h  t h e  reasoning . ' .  Today, 26 y c a r s  a f t e r  lIru!.:n t l ~ c r c  r c ~ n a i n s  n  g c n c r : ~ l  

1'WO i4OI)ELS OF THE SCllOOL DESEGREGATION CASES '.! ' s e n s e  o f  u n e a s e  a b o u t  t i l e  m c a ~ i i ~ i g  01 t h c  s c l ~ o o l  d c s c g r c g : ~ t i . o ~ ~  c a s c s . *  .I.IIC 
I . . 

1 I o p i n i o n  o f t e n  secm d i s j o i n t e d ,  10oscl .y r c a s o n c d ,  nntl p r o r l u c t i v e  o f  c o ~ ~ c I . u s i o n s  

which t h e i r  p r e ~ n i s c s  c a n n o t  s u p p o r t .  Givcn tl~:lt Ilrown s e t t l . c d  t l ~ c  q u c s t i o n  c l r  

Joseph Sanders 

w h c t h e r  t h e  s t a t e  c o u l d  p a s s  l a w s  s c g r c g n t i ~ ~ g  b l a c k  and  w l ~ i c c  c l ~ i l d r e n ,  cu 

what d e g r e e  do l a t e r  c a s e s  go beyond t h i s  p :~ss l .vc  d u t y  t o  :l::s:c.rt :I nlorc n c c i v c  

d u t y  t o  work toward i n t e g r a t e d  s c h o o l s ?  C~II I  SIIC!I a  d u t y  IIC ju: ; t iE.icd u n d c r  t l ~ c  

1 4 t h  h c n d m c n t ?  If s o  wily have  t h e  c o u r t s  f a i l e d  t o  prov.idc 1.11is J ~ ~ : i t . l C i ~ n t i o ~ ~ ?  

'. I The p r e s e n t  p a p c r  w i l l  o d d r c s s  t h c s c  questions III c l ~ r c c  p a r t s .  1 2 i r s t  vc 

wiJ.1 d i s t i n g u i s h  bc twecn  two g e n e r a l  a p p r o a c h e s  t o  t i l e  cclu:~l. p r o t c c  t i011  c l n ~ ~ s c .  

which  we w i l l  c a l l .  a n  1 n d i . v i d u a l i s t i . c  Plodel and a  S t r u c r u r ; ~ l .  I.!odcl.. Scco~l t l .  we 

w i l l  r e v i e w  key c a s e s  o v e r  tile l a s t  25 ycar!; i n  l i g l ~ t  of t l ~ c s e  two mo(lc1s. 111 

t i l e  p r o c e s s  we wi1.l n t t c m p t  t o  i n d i c i a t c  t l ~ e  s o u r c c s  of:  t l ~ c  y1:c::cnt c.onccl,tunl 

d i f f  i c ~ ~ l t i e s  i n  t l ~ c  dcsc j i rcga t j .on  c a s e s .  'TI1 l r d ,  t h c  papor  rg iI..l cnncl.uclc r c i  t l ~  

a  d i s c u s s i o n  o f  t h e  r e a s o n s  why t h e  Suprcmc C o u r t  11~1s n o t  a d o l ~ t c ~ l  a  more 

c o h c r c n t  l i n e  o f  a r g u m e n t ,  and a t t e m p t  t o  p r o v i d e  a  s c t  o f  . i u s t i r i c a t i c , ~ i s  For 

o n e  sucil  a n a l y s i s .  



1.11 t l ~ c  f n l . l o v i ~ ~ j :  d  i  sc11t;:;ion wc vi.11 d i s  t i n g u i s l ~  between two u n d c r s  t a n d i n g s ,  

modcls i.C you wil.1, oE t l ~ c  Cqual I ' r o t c c t i o n  C l n u s c .  Clc sl1;11l c a l l  t11en1 a11 

. . 
Lnd i.vidua L Is t . i c  I.lo~lcJ : ~ n d  a  S t r u c t u r a l  Elodel. As tiicy a r c  somcvlin t con~[>l c x ,  

tile 11cxt Fcw pages  v i l  I. I,c dr:vutcd t o  o u t l i n i . n g  c l ~ c  kcy d i f f c r c n c c s .  

I n  ] ;c~lcral .  tlle i ~ i d i v i c l ~ a l  mAdcl v iews  s c l ~ o o l  s e g r e g a t i o n  a s  a problem 

cnuscd  L I I  i n d  ividtt:~l. n c ~ o r s ,  and  a f f e c t  in); c i t l z c n n  a s  i n d i v i d u n l s .  Tile 

s t r ~ l c t u r a l  n ~ o ~ l c l  scc:: tllc s o l l r c c  o i  t l ~ c  problcm i.n t h e  oreanizn t ion ' :and  o p e r a t i o n  

I I ~  I .~~:; tLcutioll : ;  in  o u r  :;l,cicty. And j u s t  o s  t l ~ c  " a c t i n g  p a r t y "  is n o t  a n  

i n d i v i d ~ ~ : ~ l . .  n c  i tllcl- . is  t l ~ c  : ~ l f e c t c d  p a r t y .  I l a t l ~ c r ,  t h e  a f f c c t c d  p a r t y  I s  

firo111' w l ~ i c l ~  i s  k e p t  i l l  a c c r t a i ~ i  p o s i . t i o n  d u c  t o  Lllese i n s t i t u t i o n : l l  a r r a n g e -  

lncll ts . 
'L'ilc:;c two v :~ys  o f  v i c v i ~ ~ g  t l ~ c  e q u a l  p r o t : c c t i o n  c l a u s e  must bc  undcrs too i l  

: ~ t  t l l r c c  d i  f f c r c l l t  l a v c l s :  At: tile l c v e l  o f  i ~ t t r i b u t i r i $ i  r c s ~ o ~ i s i h ~ L ~ y _ ,  a t  t l ic  

1.cvcl. o f  < l c t c ~ : n ~ i . l ~ i ~ ~ j i  t l ~ c  n a l u r c  o f  t h e  m a t t e r s  i n  d t s p u t c ,  and a t  Lllc l c v e l  of 

t l ~ c  dc : : l rc~ l  rclllody. 

I < c s p u ~ ~ s i l , i  l i .tv: In ;~cljuclic:itj.nj; c q u a l  p r o t c c t i o l ~  c a s e s ,  1 i k c  o t h c r  disputes, 

n ~ri111:lry c ~ ~ t ~ s l ~ l c r n  t  loll i s  wl~:lt i t  is t o  lie r c s p o n s i b l c .  Rcspons i l ) i l . i ty  may 

v a r y  ( l c l > c t ~ d i ~ ~ ] :  upirl~ 1:11c c x t c n t  t o  v l l i c l ~  we d c c i d c  t l ~ a t  o n e ' s  i n t c ~ i t i u n s  and 

on& nc l : l . lgo~~cc  a r c  r c l . c v a n t .  Sonlc o f f c ~ ~ c c s ,  s r l c l ~  a s  s t r i c t  l i a b i l i t y  o f f c n c c s ,  

d o  m l t  c~~n: : idcr  c i  !:IICI: u n c ' s  i l l t e n t  i o n s  o r  o ~ ~ e s  ~ ~ c g l i g c n c c  i u  , i s : i e s s i ~ l ] :  ~ C S I ) ~ I I S ~ -  

c lLLty  , c'.g.. ~ t o d t ~ c t ' : ;  I . i .nbll i . ty and workman':; cnmi ,c l l sn t i .n~~.  Otl tcrv may c n n s i d e r  

3 
~ ~ e g l l ~ ; c ~ i c c  o r  11cl:L i::cncc and i n  ten t i o n .  

A  r e s p o n s i b i l i t y  s t a n d a r d  w l ~ i c l ~  r c q t ~ i  ros i n t c n t i o l ~ n  1  : ~ n t s  I I I ~ I S L  I )c  I > : I s c ~  

a t  a n  i n d i v i d t ~ n 1 , i s t i c  l c v c l .  'fllat i s ,  o n l y  ind ividtla 1s  c:111 l".ol'vrl y  I,,: :;:lit1 

t o  i ~ a v c  i n t c n t i u n s .  O~:l;nni:<:~tions c a n n o t  llavc ' i . l l t cn t ions ,  c x c c p t  Cl~rn~l[:li c l ~ r :  

i n d i v i d u a l s  who s t a f f  t l icn~. ( C o l e m ~ n  197)r) .  

Sc1ioo.l s y  s t e m s ,  l i k e  11~1ny o r g a n i z n  t i .ons rimy be vicwcd fro111 I: i I : I I C ~  a n  

i n d i v i d u n 1 i s t i . c  o r  nn o r f : a n i z ~ t i o n a L  p e r s l ~ c c t i v c .  I.!c ~ : I I I  t rc: l t  t l ~ u  o r g a n i  na- 

t i o n  a s  a p r o ~ ~ p  of i ~ i d i v i d u : ~ l s  i n  chnr$:c, i . e . ,  tlln s c l ~ o u l  I>nnrcl: o r  n s  all 

o r g n n i z a t i . u n ,  i . e . ,  L l ~ c  s c h u o l  :;ystcm. 

As i t  r c l n t c s  t o  s c l ~ u u l .  s y s t e m s ,  t h c  1.ndiviclunL Lr:t i c  I I I I ~ C : I - S C : I I I ~  ill]: o f  t l ~ c  

Equal  F r o t c c t j o n  C l a t ~ s c  w i l l  l o o k  t o  c o i . l c c t i v i t y  o l  .i.ndt\fLduals ( : ; ~ l l c ~ l  cllc: 

s c t ~ o o l  b o a r d .  I t w i l l .  e s a n ~ i r ~ c  t h e i r  i n t e n t i o n  t o  scjircl:atl: : I I I ~ I  I ~ C C O ~ I I I ~ I I I :  

v l ~ e t l i e r  t h e r e  h a s  been n v i o l a t i o n  o f  tile 1.4 e l l  Anlcl~i!lncl~t. T i ~ c  s c r t ~ c t ~ ~ r - : ~ l  

u n d e r s t a n d i n g ,  on t l ~ c  o t l ~ e r  11;lncl w i l l  Inol: t o  t l ~ e  s y s t c n ~ .  U:;~IIJ; l:l~c <?rg;~njx:l-  

t i o n  a s  t h e  u n i t  oF an : l lys i s  i t  i s  i n a p p r o l ) r i ; l t c  t o  ju<l]:c rcsl>n~i!; i l , f l  i.1.y I,? 

a s s e s s i n g  i ~ ~ t c n t i o n  . Ra t l l e r  olie must  l o ~ k  a t  t l ~ c  ouCcoInc ~ ? r ( ~ d ~ l ~ c d .  Ilo::/)o~is i -  

b i l i t y  a p p r o x i m i t e s  s t r i . c t  l i a b i l . i t y ,  a s  i t  d o c s  i n  p r o ~ l ~ l c c ' s  I . i :~h i i  i  cy c;lsc:j. 

The t h i n g  i n  dispute: -- 
I n  j u d g i n g  any  c o n f l i c t  tile 1c;:al o r d e r  nnlst d c c l d c  what i t  i s  t:llnt i s  ill di:;l>utc. 

T h i s  d e c i s i o n  i s  n o t  t o t n l l y  d c f i n c d  by t h e  p : ~ r c i c s .  l t  i s  : ~ l  s o  rlcfillc:d by t i le  

l e g a l .  r u l e s  w h i c l ~  rework t l ~ c  d i s a f : r e c n l c ~ ~ t  s o  t h a t  i t  f i . t s  Lcz:~l c:~tc,l:orLct:. 

b 
(SCC g e n e r a l l y  I311l1a1unnn 1'107. T l ~ c  law,  oC c o u r s c ,  I I I : I ~  d c f l ~ t c  t i l e  r i i s p t ~ t c  in  v a r i o u s  w:lys. 

An i n d i v i d ~ ~ a l i s t l c  n~udcl o f  t l ~ c  Inlatter i l l  d . i s p l ~ t c  i t :  i ~ l f l u a ~ ~ c c i l  11). L ' l ~ i .  

n a t u r e  o f  t l ~ c  r c s i , o n : ; i b i l i t y  r u l c .  i t  w i l l  r o c ~ i s  O I I  t l ~ ~ :  sc:ltc>~I i~t>:trd :I:; :I 

c n l l e c t i o n  o f  i n d i v i c l u o l s .  I t  l u o k s  t o  t l ~ c  i n c i d f n t s  o f  vra,nl:rln i.ny t o  :~s::css 



t l ~ c  rc:;l~r~~isi.bi.Lity of tllc I)o:~rd f o r  tliosc i ~ ~ c i d c n t s .  A s c r u c t t ~ r : ~ l  modcl, 011 

c i ~ c  otllcr I i n ~ ~ d ,  docs nut d<:flnc thc ml t t c r  i n  d i spu tc  a s  an incident. or  cvcn 

n s c t  of d i s c r e t e  l i ~ c i d c n t s .  Ritlicr, i t  look a t  tlic r e l a t i o n  of t l ~ c  scl~ool  

systcm to tllc ; ~ c l ~ i c v c ~ r ~ c n t  oT c11t1aL protection. Owen I.'i.ss, in a  rccellt n r t i c l c ,  

puts  t l ~ c  mnttcr wcl.1. I n  Ibis "disputc rcsol.ution" model, vllicli hcrc ;~pproxi-  

nmrcs wl~:rt we l~nvc cnl lad all i r~dividunlisLic model, a  scL of rrorlris nncl ru lcs  

co~ilcr!; r if,;l~l.s : I I I ~  (luti.cs OII  i . ~ ~ d i v i d u a l s .  Adjudicn t ions  upon the occasion nf 

a.Ll.c,;url brc:~cl~ o f  cl~csc clutics ex:~sLncs "the i n c i d c l ~ t ,  o r  i n  tlic la~rp,r~:~):c of 

~ ~ l c a d l ~ ~ f :  r~ l l . c s ,  tlrc ' tt:~iis:~cti.on' or tllc 'occt~rcnce '  ". I:rom l.'iss's s t ruc tu rn l  

vLcwl>oint, Iiowcvcr, c l ~ c  locus is not upon a particul.ar inc iden t .  Rlchcr i t  i s  

upon "tlic condi t i t r ~ ~ s  of s o c i a l  l i f c  a ~ l d  the r o l e  tha t  l a r g e  s c a l e  organiza- 

t ions 11l .a~ Ln d e t c r n ~ i n i ~ l g  tl~os:c condit ions.  . . . Thcsc Lncidents may have 

t r i ~ g c r c d  t l ~ c  I a ~ s t ~ i t .  Tlicy may : ~ l s o  be oE evident iary sigriif icnncc: cvidcnce 

of n ' ~ ~ : ~ t t c r n  or  pract ici? '  o f  racism o r  lawicssncss .  Ilut t i ~ c  ul t imate subject 

matter 01: the J.;rvr;~~it o r  focus of the judi.cln.1 iliquiry i s  not t l ~ e s c  i r lc idcnts ,  

t l ~ c s c  i):~rt ick~lnrlzccl and d i s c r c t c  cvcnts ,  but rat l icr  n  s o c i a l  c o l d i t i o n  ellat 

t l i rc : i tc~~s ir~~i)urL:rrit c r ~ r ~ ~ ; ~ i ~ u ~ i o n a l  vnlucs and tlic i>rg:lnizntionnl dynnrsic tl~aL 

c rca tcs  2nd pcrpctuntcr. tIi:~t conditioii." (Fiss .  1979:18) 

Tllc re:~lm of 1el;:il r c l c v n ~ ~ c c  i s  spcclCical ly d i rcc tcd  LO the purposc and impact 

Equal Protcct ion Clalrse and, tlicrcforc, the ol~:iccci.vcs to b c  ~pursllcd in cl~csc 

cnscs . 
' 

Tl~c two nrodcis s l ~ n r c  :;omc commun ground i n  Lhcir unclcrst:;rndii~p, of t l ~ c  

Equal. Protcct ion C l n ~ ~ s c .  'i'hey uo~~i .d  ngrcc tha t  p a r t  of t l ~ c  I ) I I ~ I J ~ I : : ~ ~  of C I I C  

Clnuse is to i ~ i s u r c  the j~rridj.c:rl cq&~:~Lj  ty c.,f inclivid~ml s  c l  ci.zcn:: ot" clic: 

Unitcd S ta tes .  11id.ividuals a r c  c r ~ t i e l c d  to be trc:rtccl :is nn c:qu:~.L , 1 1 1  tcrnrs 

o f  t l ie l r  c i v i l  and p o l i t i c a l  I . ibcr t ics .  1.cl:islation d i sc r imi~~:~ t : i  11;; bct:wcc~i 

individuals  must b e  j u s t i t i c d  on the  bas i s  of r cn l  difKareni:c:; L I I  t l ~ c i r  

circumstances. 
5 

.Vlicn we move beyond tlresc bnsics ,  however, tlic two p e r s l ~ e c t i \ ~ c s  I~cy 1 1 1  to 

d i f f e r .  The individual  model i n t e r p r e t s  Equ;ll I 'rc,tcctir~~i CI:IIISC a s  !;pc:~kili:: 

so lc ly  to i ~ l d i v i d u a l s  and i s  to tha t  extcllt  n l ~ i s t o r  i.cnl. I\ s l : r u c t ~ ~ r : ~ l  nludcl 

i s  concerned wit11 tile l i i . s~or ica1  pos i t ion  of g ro l~ps .  l l i !~toric:~l . ,  s t r t~c t t~ r : i , I  

inequality i s  a t  thc hc:irt of t h i s  r~ndcrstnnding. This point oF vicv i s  

cxpresscd i n  the Slaugl~cer  iiousc Cnscs 16 15;iI.L 36, 21 1.. li,l. 3 9 4  (167:j). 

,"We repent then, i n  tJw l ig l l t  of t l l is  rccopil.u.lnri.nl) of c v c l ~ t s ,  

almost too recent  to be call.cd I i is tory,  I ~ u t  w l ~ i c l ~  a r c  f:~milinr 

to us a l l ;  and on tlic most casunl exami~~nt lon  of c l~c  La~ijiu:~l:c 

of tllcsc a~nc~~dinents ,  I I ~  one can f a i l  to hc impressed wit11 t l ~ c  

unc iircvadirip, purpose foll~id in ~ I I C I I I  a l l . ,  1y 1 1 1 ~ .  a t  thi: foundat i o ~ i  

. of c:rcl~, and witliot~t r.!l~ich none of then1 uou1.d 11:ivc I~ccn i:vcn 

s ~ ~ g g c s t e d ;  wc mean ~ l l c  l'rccdon~ of ~111:'slnvc r:icc. Ll~c scct~l.it!. 

and f i rm cst:ii,lisltn~c~it of that  freedom. and t l ~ c  p r o t c c c i n ~ ~  of 

the rlcwly ~irnde ~ : ~ L . O I I ~ : I I I  :1111l c i t i z c u  F ~ O I I I  t l ~ c  I I I I I I I . C S S ~ ~ I I I P  01' L I I I I M C  

who 11ad lorm:~J.ly c:.:crciscd u~~l.in~i.tuil domitiion over I I ~ I I I " .  



Only t e n  y c a r s  L a t e r ,  I~o~..rcvcr,  i n  t l ~ c  Ci.vi1. R t g l ~ t s  (:ants, 109  U.S. 3. 271.. 

lid. 835 (1883) :I ~ I I L I C I I  more i l l l i s t o r i c a l  and  i n d j v i d u a i  i . n t c r p r o t a t i o n  wns mndc. 

' 1 . 1 1 ~  s t r u c c u r a . L  p o s i t i o n  o f  I ) l a c k s  was discounted by bir. J t ~ s t i c c  I $ r a d l e y ,  who 

c o ~ ~ c l . u d c d  t l ~ n c  ollcn 11out;ing s t a t u t e s  p a s s c d  by Congress  111idcr t h c  1 4 t h  An~ctid- 

n ~ c u t  wcrc ~ ~ ~ i c o n s t i t u t i o ~ l a i .  l l i s  o p i n i o n  r c a d s  i n  p a r i :  

" l d l ~ c ~ ~  a  1x111 I ~ a s  cnlcrgcd from sl . i lvcry,  :ind by t h e  a i d  o f  b c ~ i c r i c i c n t  

. I c g i s i i ~ c  i o n  h:ts sl~:ikcn o f f  t h e  i n s e p c r ; l l ) l c  con<:omit:~nts o f  t l ~ n t  s t a t e ,  

t l ~ c r e  s a ~ s t  he  some s ~ a ; ; c  i n  t h e  p r o g r e s s  o f  h i s  e l e v a t i o i i  v l ~ c n  Ilc 

f:~i<cn cltc r;1111c v f  mcre citizen, t l ~ c  cc:rscs t o  I)e t l ~ c  s l ) c c i n l  

f : i v i ~ r i t c  o f  t l ~ e  I ; i i ~ s ,  and wl~cn I l l s  r . i g l ~ t s ,  a s  a  c i t i a c n  o r  a  nlerl a r c  

t o  I)c p r o t c c t c ( i  .in t h e  o r d i ~ l a r y  nwclcs by v l ~ i c l l  o c h e r  t ~ a n ' s  r i g h t s  

a r c  ~ ) r o t c c  t c d  . " 
I.t f o i  1.0~:; front t h i s  c h a t  t l ~ c  i n d i v i d u a l i s t i c  morlcl is s o l c l y  conccrnc?ci wit11 

t l ~ c  ri;:hcs (IF t l tc  I t ~ ~ l i v i ( l u : ~ . l . ,  w1ril.c t h e  s t r u c t u r a . L  model i.s 3 . 1 ~ 0  conccrncd  witl t  

L l ~ c  S ~ ~ I ~ I I S  o f  a  ~ : roup ,  ~no::C c s ~ ~ c c i i i l l y  b l a c k  A ~ n c r i c a ~ l s  and o t l ~ r r s  who f i n d  t l~cm- 

: ;elves 111 n s i .n~i  l n r  i ) o s i r i o r l ,  a  pos. i t  io11 o f  "w;~l l  ecl-of f i n F c r  i o r i t y " .  
6 '  

W i t l ~ i ~ ~  tlic i  ~ ~ d i v i t l u : t l ,  n~odcl. t l ~ c  1)urposc o f  t l lc  E q t ~ a i  I'ro t e c t l o n  C l a u s e  i s  

t l ~ c  c r c ; ~ t . i o n  oC eq11:11. c , l> l )or tun i ty  I ~ c t w e e ~ ~  c i t i . z c n s .  At t l ic  l evc l .  of  p u h l i c  

c ( luca t  Ion t l ~ i n  i i~~volvcr ;  q u a 1  educational. o p p o r t t ~ t i i t y ,  boL11 a c a d c n ~ i c a i l y  and  

p s y c l ~ o l o g l c n l . L y .  A  : ; c r ~ ~ c t t ~ r ; ~ l  u n d e r s t a n d i n g .  I ~ u v e v c r ,  f o c u s e s  I I ~ Q I I  a  second  

v i e c u e ,  t l ~ i t t  oC contlnttnity. Tllc o b j c c t i v c  i s  n o t  sole1.y t o  p r o v i d e  J n r i d i c : i l  

I:I~II:II Icy I ~ c t ~ . r c c t l  l .n~ l l .v id i ; ;~ l  c i t i z e n s ,  b u t  t o  b r i n g  I11.ack A ~ l ~ c r i c a n s  i l l t o  t l ~ c  

n~:~i ~ ~ s t l . c ; ~ n l  OF t l l c  :;,I,: icCy. 1'11t i ) o l J l  y, 1.t n s s c r t : ;  : ; t r l lctur: l l  i nte;:r:l t inn 

(I .II~IIII :II~ d GI l.m:111, 1!160, 1.37) as ( ~ i c  o I  t l ~ c  c1)11nti t ~ ~ t i o n : ~ l ,  v : ~ l u c s  cn~hoil iud i l l  

7  
t l l c  Kclu:! 1 I'rotct: t io11 (:I :~u : ic .  

A  s e n s e  o r  C I . I I C  C~ln~m~llii t y  is il d i  f f i c l l l  t tlli.llfi t o  acll ic\ .c  111 311 : I~ IV: I I ICCI I  

i n d u s t r i a l  s o c i e t y .  N c v i . r t i ~ c l e s s .  i t  1s c l c n r  t h a t  coclny. ;IS ill t l ~ c  1,:1st, t l ~ c r c  

i s  a  d c e p  s c n s c  o f ' c s t r a n g ~ i ~ i : n t  among b n t h  I l lack and w l ~ i t e  alncric:11t5:. 'I'11,:re i s  

g u l f  o f  s c p c r a t i . s ~ n  and .inerlu:~l.il:y c o n s t r ~ ~ c t c d  from prcjucl.it:c. :roci:~.l. (Ii::Ln~lcc-. 

and  r e s i d e n t i a l ,  s c l ~ o o l  and o c c u p n t i o n a l  s c g r e g n t  i o n .  'I 'l~c sLrtw Lurn l  : ~ l ) p r o a c l ~  

i s  aimed a t  c l . u s i n g  t h i s  g u l f .  'The rcn~cdy sii#rul.d hc dcsi; :~~ccl  t o  crr:nt,: p,l-c:itcr 

community b c t v e c n  gr011l)s.  At t l lc  l c v c l  o f  s c l ~ o o l .  d c s o g ~ ~ c g a t  ion  " c o n i ~ s ~ ~ n i  t y "  

must mean two t l ~ i n g s .  I:i.rst i t  must meall d c s c g r c g a t i o r l  i n  t l ~ c  t r i ~ d i  ~ i t ~ ~ i a i  s c ~ l s o  

t l w t  s c p e r a t e  educaLioli  o f  w i ~ i t c  and b l a c k  c l ~ i l l l r c n  c c a s c s .  Sc<:ond i  t  IIIU::L 111::in 

g r c a t c r  e q u a l i t y  i.n e d u c a t i o n a l  n t t a i . n s ~ c n t  and a c l ~ i e v c n c ~ i t .  l!ol.c 1.11:lt t l ~ c  

e q u a l i t y  i m p l i e d  by t l l c  s t r u c t u r a l  modcl is more t l ~ a t ~  equa l  i t) .  o f  o l ) p o r t ~ ~ ~ ~ i l . y  

f o r  i n d i v i d u a l s .  I t  is c q t ~ a l i  t y  i n  outcome bctwcen k;roups. (See  I:i:;:;, 1.976). 

The s t r u c t u r a l  model is f u ~ i d ; ~ n ~ c n t : ~ l i y  c o n c c r n c d  wit11 quc : :c i r~~is  o f  "m:lcro 

j u s t i c e "  ( S e e  Ur ickn~:~n ,  e t  al.. 1 9 8 0 ) .  Tlic appropr ia te i lus ! ;  of  :I ~:u~nc<l!. i s  I:[) I)c 

measured by i t s  a b i l i t y  t o  produce  c e r t a i n  d i s t r i b u t i o n : ~ l  p r o l ' c ~ ' c i c s .  (o.):,. , 

r a c i a l  b a l a n c e ,  g r e d L c r  c q u a l i L y  o l  academic  s u c c e s s ) .  SIICII ;I v iew i s  ( l c i ~ l -  

d i v i d u n t i n g .  Z L  d o c s  n o t  r e s t  upon ;I f i L  b c t v c c n  L l ~ c  n t t r i l , u t e s  o f  i ~ ~ d l v i d n a l s  

a n d  t l ~ e i r  r e w a r d s .  11atl1cr i t  pl . :~ces a  p r i 0 r . i  c i n n s t r n i n t s  t ~ l > t , r i  c l ~ c  n l  l ( , v : ~ l ~ l c  

3 form o r  d i s t r i b u t i o n  of r e s o u r c e s .  ( I d  a t  G . )  

Tlic i n d i v i d u a l  n~odcl  011 tllc o t l ~ c r  hand i s  more c o ~ ~ c c r ~ i c d  wit11 r i ~ ~ c s t i o ~ ~ s  

o f  "micro j u s t i c e " .  l'llc n d c q ~ ~ a c y  o f  rcmcdy i s  t o  be  mc;~surcrl Ily t l ~ c  e s i : ; t c ~ i c c  

o f .  i o r n i a l l y  n e u t r a l  p r i n c i . p l e s  v l ~ i c l ~  al.low i n d i v i d u a l s  t o  c l ~ o o s ~ ?  i~ntl  t o  : ~ c l ~ i c v c  

a c c o r d i n g  t o  m e r i t .  'i'ilcrc l l r l  restrictions 011 tile ,.;;l~:~l)c ul' c l ~ a  ~IIIt:ctrlac 

d 1 . s t r i b u t i o n .  ( I d . )  

Thc Coliowi.ng L:lh l c r;tlllll:lar I z c s  t l lc  ~ w o  models . 



1. I lc : ;po~is ib i l i cy  :I) C o ~ ~ c c r n c d  wit11 i n d i v i d u a l  
o r  c o l . l c c t i v c  a c t s  

2 .  ~ l n c t c r s  i n  a )  I.ool;s t o  s p e c i f i c  
Ili!:putc i n c i . d c ~ ~ t s .  

I)) Adcpts a  narrow f o c u s  on 
lega.l.1.y rc1cv:lnt  i s s ~ ~ c s :  

. t h e  p u r p o s e  :u~id impact  o f  
i l c c i s  i.ons O C  s c l ~ o o l .  
bo:irds 

3 .  I(c~ncdy a )  Adopts a n  n l i i s t o r i c a l  
~ ) c r s p c c t j  v c ,  t c c n t i n g  
p c c p l c  ;IS j u r i d i c a l  
c1lLl:lls 

b) I:ocust~s ul)',n tllc c r e a t m c n t  
o l  i . n d i v i r l u n l s  a s  e q u a l s .  

1 ( s ~ i c r o  j u s t  i c e )  

h )  I.css c o ~ ~ c c r ~ i c d  w i t h  
i n t e n t i o n s ,  I I I ~ I - 1 2  wit11 
i  n s t i l : u t i o n : ~  I. ;Irrillip,cmcnts 
and  ouLconles 

I,) Adopts a  w i d c r  Ernmc o r  
r c l e v ; ~ t i c c :  ~ : o n s  i d c r i n g  
t i le  c u n t l i t i u ~ ~ s  wi th i11  
!rliicli t h c  s c l ~ o o l  s y s t e m  
o p c r a t c s .  

a )  a d o p t s  a n  h i s t o r i c a l  
s t r u c t u r a  1  l p c r s p c c t i v e :  
c:nllsfdcrinp, t l lc  s u b s t : ~ r ~ t i v e  
i ~ i c q u a l  i t t  c s  between b l a c k s  
:ind wlli t c  Anlcri calls  

b )  Pocuscs  upon I ~ u i l d i n p ,  
cq11a1it .v nncl co~m!ilnity 
hcLvccn g r o u p s  (macro 
j u s t i c e )  

'l'l~u cwu nn)dcl.s a r e ,  ol' cour:;c, i d e a l  t y p e s .  111 r e a l  c a s e s  i.c i s  p o s s i b l e  t o  

:'ll"t': 

intcrmc(li :~l:c Ivuni ci1111:;. [:or ccnmple ,  t i le  a d o p t  Ion o l  :I " ~ i c ~ l . i g e n c c "  

sca11~1:1ril l o r  s c l ~ a ~ u l .  I ~ o n r d  a c t i o n s .  .i..c. w l ~ c t h e r  t l ~ c y  c o u l d  f o r s e c  t l l c  outconic o f  

Cllcir d c c  i s i u n ,  ir; ;In . l ~ ~ L c r ~ n c d i a t c  s t e p  wit11 respect t o  r e s 1 ~ o n s i b l . I  i  t y  ( S c c ,  

OLivcr v .  PII~~I.I . '~; :III  S C : I C ~  lid. of 1:du. 508 F.2d 178  ( 6 t h  C.1.r. 1971,). Or a g a i n ,  i t  

I!; p o r ; s i l ~ l c  t o  ~ s c  :I s<:ri .cs o f  ( l i s c r c t c  i ~ ~ c i c l c n t s  t o  c o l l s t r u c r  a  " p n t t ( : r n  o r  

p r : ~ c t l c c "  o r  S C I ~ ~ ) ~ B I .  S ~ S I : C I I I  b e l ~ : ~ v i o r ,  W I I L C I I  s t a n d s  ill be t1~cc11  :LII : I~J I ICI  ic.7 t  i n n  o f  

i n d  ivlilt1:11 i ~ ~ c i . ~ l u n t s ,  ;~ncl :I d  i r c c t  : ln :~ lys i s  o f  t l lc  s o c i a l  rc1:it i r? l l s l~ i l>s  [ ~ r o d ~ ~ c c d  

R o r  ~ ~ c r p c t u : l t c d  I)y tl~t: :;cl~<ro.l sys tco l  ( S c c  I 'enick v .  (:ol.r11ol11t:j I:nnl-<I of I:cluc:lti.o~l. 

583 1:.2d 787.:{16 (0 t l1  C i r .  .1.978). 

T l ~ e  difEicul . l :y wj.tI1 t l ~ c  sciiool  c a s e s  i n  n o t ,  I~uwcvcr ,  e11;lt ~ l ~ c y  ::vn~ctimcs 

a d o p t  m i d d l e  p o s i t i . 0 1 1 ~ .  l t  is ,  v c  w i l l  a rRuc ,  t h a t  t l lc  c ; ~ s c s  I~avi: c o ~ ~ s i r : t c n t l . y  

a d o p t e d  c o n t r a d i c t o r y  p o s i t i o n s .  'They have  c l u n g  t o  nn i ~ ~ ~ l i v i r l u : ~  l i s c i c  modul 

o f  responsibility, n n i n t : ~ i n c d  a  ~ ~ n c e r t a i n  p o s i t i o n  c o n c e r n  i l l s  c l ~ c  mw~ttcr  I n  

< l i s p ~ l t c ,  and y e t  wit11 Tc:s c : < c c p t l o n s  p r o d l ~ c c d  I-cmcd l c s  vll i c l ~  c a n  u111y I)c 1111~lcr-  

s t o o d  through a s t r u c t u r n l  n ~ o d c l .  Evc11 a t  tllc rcnlcdy I c v c l  . I~c,,,~cvar. t l la  

c o u r t s  llavc n e v e r  f u l l y  ap l ) rec i .a tcd  t l ~ c  imp1 i c n t i o n r ,  o l  a  s t r u c t u r : ~ l  ~ ~ ~ ~ t l c r s t c ~ n ~ l i ~ i g ,  

and,  t l l c r c f o r e ,  t l ~ c  rcnicdy h a s  n c v e r  p ~ ~ r s u e d  t l lc  l o g i c  o i  a S ~ ~ I I C ~ I I I . : I ~  1n,lde1 co 

i ts c o ~ i c l u s l o n  

T l ~ e  two key c a s e s  f ro~i l  Las t  summer, Columbus \Id. o f  I:du v .  I 'cnick. 99  S .  (:L. 

2941 (1979) and D.~yto;l Ed. o f  I:du. v .  C r i ~ ~ k r n a n  11 99 S . C t .  2971 (1979)  s u g g c : : ~  

some movement toward 3 f u l l y  s t r u c t u r n L  a p p r o n c l ~ ,  h11t a l s u  1,ri11g in t , )  I)old rc l .  i o i  

tile c o ~ l t l n u i n g  c o n t r n c l i c t i o u  i n  tllc s c l ~ o o l .  c a s e s .  Ilut I t  .is :I l ong  I I : I ~  Trol:~ 

l 'opcka t o  COI.II~IO~IS. s o  l e t  US I)eg1.11. 



A .  FOIII llrown tl~rc,u$I!-~: 'Toward a  S t r u c c ~ ~ r : ? l  b l ~ d ~ : l  l<:i tIo~i:~l  l i t :~i~~cly 

I n  Brown and i n  t l i e  Sout l ic rn  c a s e s  t o  f o l l o w  t h e  i s s u c  OF i n t e n t i o n a l  . 
v i o l . a t i o n  was s o  o b v i o u s  t h a t  t h e r e  was 1 i t t l . e  o c c a s i o n  t o  come t o  g r i p s  

wit11 t l i c  s t : ~ n d : ~ r d  o f  rc : ;pons ib i .L i ty .  T h e r e  was no  r e a s o n  t o  c x n n ~ i n e  v l ie thcr  

I n t c i i t  was 3  ~ i c c c s : ; n ~ - y  c1.cment i n  p r o v i d i n g  a  scllool. v i o l . i ~ t i o ~ l .  n o r  ~ l i e t l ~ c r  

t l i c  accuseel sc l ioo l  bo:~rd c o u l d  s u c c e s s f u l l y  p l e a d  or1 a l t c r n a t i v c  " r i c u t r a l "  

pttrposc f o r  it:; : tc t ion  s l ~ f f i c i c i l t  t o  j u s t i f y  a  g i v e n  p r a c t i c e ,  ( c . 8 .  a  

" r a c i : i l l y  n c t ~ t r n l . "  ~ ~ c i ~ ; l ~ h o r l ~ o o d  s c h o o l  p o l i c y  a s  a  r c o s o n .  f o r  s e g r c g n t c d  

s ~ 1 1 o o 1  s ) .  S~)c:ilciii$ ~ c ~ i c r n l l y ,  t h e r e  was no occas lo i i  t o  s e e  w l ~ a t  c x c u s c s  

m i g l ~ t  p c r s ~ ~ a d c  ~ 1 1 0 :  c o u r t  t o  s a y  t l i a t  rcgardl .cs: ;  o i  c o n s e q u c i ~ c e s ,  t h e  s c h o o l  

board a c t  ioli !la:; j u s t i l i n b . L c .  Tliese i s s u e s  Ii:id t o  aw; l i t  l a t e r  c n s c s  wllerf 

t l l c  pllrpo:;c ol: ccl~<rol,  board a c t i o n s  i s  n o t  s o  o b v i o u s ,  and where n J . t e r n a t l v c s  

i ~ ~ t c r l ) r u t : ~ t . i o n  o f  h c i ~ : ~ \ , i s r  a r c  a t  l e a s t  p l a u s i l ~ l e .  

Tlic q t l o r ; c i o ~ ~  vliicli d i d  n r i s c  was t l ~ a t  o f  rcnlcdy. Aftel: nrown I t l ~ e  c o u r t  

g a v e ,  t l i c  p a r t  i.br; 311 o p ~ ~ o r t l ~ n i t y  t o  g o  110111~ and t l i i ~ i t t  a b o u t  t h i s  p roblcm.  

l o  1 9 5 5 ,  i t 1  Rrown LI ,  3/19 U.S. 294 (1955) t h e  c o u r t  t o o k  i . t s  ( i r s t  t e n t n t i . v c  

:;ccp:: touarcl f  ixinj: rcmcdies  i n  t h e s c  c a s c s .  B e l i e v i n g  t h a t  t l i e  lower  c o u r t  

would I)est  I)c a b l e  t o  a s s e s s  cacti  l o c a l  s i t n a t i o n  t l i e  Suprcnic Cour t  r e ~ n n ~ l d c d  

tlbc I :row~~ coCt:s t o  t l ~ c  I ) i s t r i c t  c o u r t s  w i t h  t h e  d i r c c t i v c  t h a t  t h c y  s l ~ o u l d  

"t:iltc sucli  p rocecd  in!; and c n t c r  s u c h  o r d c r s  and d e c r e e s  c o n s i s t e n t  w i t h  t h i s  

o p i ~ i l o n  ;IS : i re  n c s c s s a r y  and p r o p e r  t o  ad1ni.t t o  p u b l i c  school.:; on :I r a c i a l 1 . y  

nondi.:;cr i in lno tory  1):l:;is WILII  n l l  c l c l i b c r a t c  s p c c d . "  

'Tl~c I.angu:l>;c oF g r a d u a l i s m ,  niid t t i e  i i n p l i c i t  wi l . l . i i~gncss  o f  t h e  c o u r t  

t o  c o n s i d c r  t l i c  s c i i s l . l ~ i . i i t j . c s  oC w h i t c  sout l~erncr ! :  i n  tllc: process o f  

c o n s t r u c t i n $  :I r c r !~o~ly  Ilns hcc11 o n e  o f  t h c  most c l i s c u s s e ~ l  a s p c c t s  of t l l e  

( I  I s  o n  s t  t :  I )  . I ' . i , t l~ rcr;ljcct Lo 1:lic L ~ r o  11l~rdr:l $:, lloi.'<:vcr, 

two o t h e r  p a r t s  o f  t l i c  o p i n i o ~ ~  a r c  more i m p o r t a i i t .  I ' i r u t .  wllat ~1i.d 1:11c 
. . 

c o u r t  have  i n  mind a s  a n  a d e q u a t c  rcmedy i d ~ i c l l  woul.<l be c o ~ i s l s L a n t  ~ i l . t I i  

Drown I ?  Whi.1.c t h c  o p i n i o n  i s  vague  oil t h i s  po i .n t .  o n c  I ) : I s : ; ~ ~ c  SII:,GCS~S 

a n  a n s w e r .  I n  d e s c r i b i n g  considerations which t l i c  1 ) i : ; t r i c t  C o u r t s  n i i g l ~ t  

e n t e r t a i n  t l l c  c o u r t  noted t h c y  miglit c o n s i d c r  "problems r e l a t e d  t o  

a d m i n i s t r a t i o n ,  n r i s i n g  rrom rl lc p l ~ y s i c n l .  c o n d i t i o ~ i s  of t h e  sc l loo l  pl:~nL. 

t h e  s c h o o l  t r a n s l ~ o r t a t i o n  s y s t c m ,  ~ > e r s o n l i e l ,  r r v j s i o i i  of  :;cliool d 1 : : t r i c c s  

and  a t t e n d a n c e  a r c a s  i n t o  compact u n i t s  t o  n c l i i c r e  :I sys tcn i  o f  dcrcrminin{ :  

a d m i s s i o n  t o  t h e  p u l d i c  s c h o o l s  on  a  i i o ~ ~ r : ~ c i a l  b;i::io .... ( i d ) "  'rllc:;c 

p a s s a g e s  suggesL what izas a l m o s t  cert:lLnl y Llic do111i11anL cnpcc ta l . lun  :IL 

t h e  t i m c ;  t h a t  tile c o u r t  vo11l.d r c r l u i r c  a  pol . icy v l i i c l ~  was r n c t a l . l y  I > l i n d .  

The lower  c o u r t s  slroeiLd c o n s i d e r  t l i c  adcquncy ol: a n y  p l a n s  t l ~ c  d c ~ c r i d c n c s  

may p u r p o s e  t o  mcct t l i e s e  prohlems arid t o  e f f c c t i i a t c  a t . r n n s i t i o n  t o  n 

" r a c i a l l y  n o n d i s c r i ~ n i n a L o r y  s c l ~ o o l  sys tcm."  

And t h e  way t o  t h a t  remedy . i s  c q u a l l y  o b v i o u s ;  opor:l tc n  :;rlic,ol :;ystcm 

which r e v i s e s  " s c l ~ o o l  d i s t r i c t s  and n t t c n d a n c c  a r c a s  i ~ i t o  ~ O I I I ~ I : I C ~  Itnit:; 

t o  n c h i e v c  a  s y s t e m  of d c t c r m i n i n g  adni i ss iou  t o  t l i e  pul>l. ic s c l i o o l . ~ . "  111 

s l ~ o r t  t h e  c o u r t  had a  nc ig l ibor l~ood scliool. s y s t c m  i n  n i i~ id .  
3 

T h i s  1 a n g i i : i ~ c  01: t l l c  c o u r t  s u g ~ c s t s  a n  J ~ i t c r l ~ r c t a c i o i i  crl i icl~ c a l l c t l  

f o r  a n  cnd t o  d e s c g r c g : ~ t j o n  a s  a  s t a t c  po l i . cy ,  bu t  di.d n o t  r e t l u i r c  a n y  

a c t u a l  d e s e g r c g a t i o i l  a s  a c o n s c q u c n c c .  Not would i t  .Loolc ; i t  wll:~t t l i c  

s c h o o l  was d o i n g  t o  uvercorne t l l c  co l i scqvcnccs  uf y c n r s  of s c p c r n c i s ~ ~ i  O I I  

t l i c  i . n t c l l e c t ~ ! a l  o r  ;nor:~l. p ? ; y c l ~ o l o ~ i c a l  clc\ ,cloli~i~cnc o r  c l i i . l < l r c i ~ .  ; ~ ~ f i r ; i ~ a t i . v e  

d u t i c s  t o  r e o r g a n i z e  t l ~ e  sc l ioo l  s y s t c ~ s  a r c  n o v l ~ c r c  su j ;gcs tcd .  

llad niost sout1:orii sz11ooL I>unrds a c t i v e l y  p ~ i r s u c d  n  ~ ~ c i g l ~ b o o r l ~ ~ i n d  p o l i c y  

i t  migllt v c l t  be t l l a t  t h e  c o n s t i t u t i o ~ i a l  l n o  o f  sclluelL dc:;cgri :~:~tin:i  would 



u n i f o r m a l l y  ndo1)Lc(l n  n e i ~ : l ~ b o r l ~ o o d  a s s i g n l ~ l c n t  p o l i c y ,  even  a t  t l re v c r y  

d c l i b c r a L c  spccd  o i  o n e  g r n d c  n  y e a r ,  LhnL n ~ i g l ~ t  h a v e  s r ~ f f  i c e d .  

Rut suc11 n  s o l u l i o n  was n c v c r  c o n s i d e r c d  i n  many c o l n ~ ~ ~ u n i L i c s ,  p e r h a p s  

because  i n  lnally colninuni.tics i t  would liavc worked.  I l l s t e a d  most c o n ~ m u n i t i c s  
. , 

adopr:ctl :I s t r a t e g y  of o u t r i g h t  d c f i a n c c .  and E i n a l . l y ,  when pushed ,  ado[>tcd  

what came t o  I)c c a l l e d  frcc(lom of c h o i c e  p l a n s .  Thcsc  p l a n s  I(cl)t t l re 

o l d  d ~ l n l .  sy:;tcm i n t a c t  bu t  g a v c  s c h o o l  c h i l . d r e u  t h e  r i g l ~ t  t o  o p t  o u t  

o f  t l ~ c  :;ystoli~ by a s k i n g  f o r  a  t r a n s f e r  t o  a  s c h o o l  prcdonl inn tc ly  of a n o t h e r  
. , 

r a c e .  SUCII :I r c n ~ e d y  e x p r e s s e s  an I n d i v i d u n l i s L i c  u ~ i d c r s t a n d i n g ,  d i s r e g a r d i n g  

a l . 1  s t r ~ l c t ~ l r a l .  h ; r r r i c r s  t o  d c s c g r c g a t i o n .  

I:rom a n  j ~ ~ d i v l d u a l i s t i c  poinL of v i c w  t h e s e  p l a n s  rvcre r a c i a l l y  n e u t r a l .  

Tllc Frccdom o f  c l ~ o i c c  nppl i cd  Lo b o t h  wlri tc and  b l o c k  c l ~ i l d r e n .  and  e a c h  

c11i.Ld co111.d go t o  , the  s c h o o l  o f  h i s  o r  llcr chni.cc.  Cut i .n 'nny ( s t r u c t u r a l )  

c c n s c  o n e  woul(1 li:a.~c t o  c o u n t  t l l c  e f f o r t  b o t l ~  a  subterCu:;c and  n  t ' : l i lurc.  

Solnc pJ.:lcc i n  t h e  s o u t l ~  t h c r c  may have  been somc wlri.tc child re^^ wl~o c h o s e  

;I C o r ~ ~ ~ a l l y  Ir lack s c l ~ o o l .  I f  s o ,  t h c  c a s e s  i n  p o i n t  lravc n o t  cornc t o  

my ar tcn t j .011 .  Any d c s c g r c g a t i o n  t l l a t  d i d  o c c u r  r e s t e d  on  t h e  s h o u l d e r s  

o [  b l a c k  c l ~ i l . d r c n  ~ o ' i n g  t o  f o r m l l y  w h i t e  s c h o o l s .  And f o r  a  v a r i e t y  of 

rl:a:;ons t l ~ c y  dl.cl s o  i.n r c l . n t i v c l y  Pcw numbers.  
3 

I n  l!J6/1 Lull y c a r s  i l f t c r  Brown, o n l y  o n e  p c r  c e n t  o f  b l . ~ c k  c h i l d r e n  i n  

t h c  o l d  sout . l~  a t t c n , l c d  i n t e g r a t e d  s c l ~ o o l s  ( s c c  U.S. Con~missi.on O I I  C l v i l  

I tLghts,  1064) .  H:rd f r c c d o ~ n  of c 1 1 o i c 1 ~  

rcnln1.1lcd n  v a l i d  ~ n ~ c t l ~ n d  of J c s c j i r c g a t i o n  o n e  s1io11l.d c:<pcct L11:rt  da::c):rcj;ation 

wou1.d t o  tlli:; day  1)c n  r a r e  e v e n t .  

Tllcrc was. I~owever ,  3 S C C O I I ~  cle:n~!nt t o  t l l c  Brow11 d e c i s i o n  u l ~ i c l ~  

boclcd i l l  ( o r  t l l c  i . n d i v i d u a l . i s t i c  model.  I n  rem:rncling t l i c  c : ~ s c s  t o  t lrc 

lowcr  fcrlcral .  c o u r c s  t l t c  Supreme Cour t  s a i d  t h e y  sIio111.d be giliclecl 1)). erlu i . t a h l c  

principles. At t h c  t i m c .  t h i s  miglit Ilave nppcnrcd  t o  Ilc n  lu r t l l c l -  r c t r c a t  

Erorn a  s t r o n g  d e s e g r e g a t i o n  s t a n c e ,  f o r  t h c  c q u i t y  lnngu;r!;c was usc(l s o  

t h a t  t h e  lowcr  c o u r t s  c o u l d  t a k c  i .nto c o n s i d e r a t i o n  v:~ri.ous pr: ict ic; l l  

p roblems and  cou1.d a d j u s t  and r c c o n c i l c  p u l ~ l i c  and p r i v a t e  needs i l l  t h e  

c a s c .  E q u i t y ,  howcvcr.  h a s  a l w a y s  IICCII t l rc bns t i .on  01 n I I I O K C  s ~ ~ I ~ s L a ~ l t i v e  

t y p e  o f  j u s t i c e  i n  Anglo-American law. I n  g i v i n g  t h c  d i s t r i c t  c o ~ l r t s  

wide  d i s c r e t i o n  t o  d e t e r n i n c  ren~cdy i t  providct!  t l~cln w i t h  : : ~ ~ I ) s t a ~ ~ t i a L  

powers t o  r c r l u i r e  t 1 1 3 t  t h c  r e m e d i c s  sugge:;tcd hy d c f o n d c ~ ~ c s  would i n  f a c t  

have  t h e  c o n s e q u c n c c  o f  d c s c g r e g n t i n g  t h e  s c h o o l s .  

Tile Supreme Cour t  g a v c  t h e  D i s t r i . c t  CourLs t i m c  t o  s e e  11oi.1 t l ~ j . n ~ : ;  

would work o u t  and power t o  a c t  on t l l c  c x p e r i c n c c  t l ln t  g a i n e d  drlri.11:; e l la t  

t i m e .  It h a s  heen a r g u e d  t h a t  hy a l l o w i n g  s o u t l ~ c r ~ ~  d i s t r i c t s  t imc t o  

impose d e s e g r e g a t i o n  p. lans,  and by u s i n g  t l ~ e  cqu i t y  l a n ~ a ~ ~ g c  t o  :~.l.l.ori 

d i s t r i c t s  t o  c o n s i d o r  thr: p r n c t l c a l i t i c s  of t l l c  s i t u a t  i o n ,  ( i . c .  r r 1 ) i . t ~  

r e s i s t a n c e )  t l ~ c  c o u r t  mode n  s c r i o u s  e r r o r ,  ( s c c ,  C a r t e r ,  1 9 6 9 ) .  A I I ~  

f o r  t e n  y c a r s  i t  looked  a s  i f  t h i s  a s s e s s m e n t  was c o r r c c t .  I:ut from t i l e  

l o n g e r  v iew o n e  mi.ght I~azzarcl  t h e  o p i n i o n  Lhnt by p r o v i ~ l i n ~ ,  s o u t l ~ c r r ~  

d i s t r i c t s  t h e  leeway o f  " d e l i b c r c l t e  spccd"  t h c  C o u r t  gnvc  i t s c l l .  and t l l c  

lower  c o u r t s  t i m c  t o  conlc t o  o more s t r u c t u r a l  u n ~ l c r s t a ~ r c l i ~ ~ ~ ,  o f  rcmcdy. 

And i t  g a v c  s o u t h c r n  I>oards  t i m c  t o  hang t h e n l s c l v c s .  

One o f  tile s u r e s t  ways t o  d r i v e  a  c o l ~ r t  away fro111 .I rnr111:11.1.y I I C I I ~ I . : ~ ~ .  

i n t c r p r c t a t j . o n  of rule:; i s  Eor o b s t r u c t i o n i s t  p a r t i e s  L i l  l ~ i r l c  I ) c l ~ i ~ ~ d  C V C C Y  

l o g a l  nook and C K : I I I ~  iorn:~l.i.sn! prov i d e s .  Souclicrn w11i.tcs I I : I ~  :I l  rc:dy 

a t t e m p t c d  t h i s  t c c l ~ l i i ( l u c  in L l ~ c  v o t  ing r  i g l l t s  s t r ~ ~ j ; ~ l . c .  I:or yc;rrs  t h e y  

h i d  bcllind t l ~ c  wl~iLc  pr imary  as a  d e v i s e  t o  d i s c n f r n n c l ~ i . s c  hL:rclts. A11rl 

u1.t imn te1.y t l ~ c  c o u r t  Ilad svc l ) t  allay a  l i  fornl;rl.i sin:; al)ctut t l ~ c  Irr inl:~ry bc  ill ; ;  

s o o ~ c t l l i n g  o t i l c r  t l1.111 s t i l t i :  a c t  ion t o  COI:IC t o  O I I C  ccrl t  !.;I I. ::I. ruci.lll.nl. c o t l c u r l ~ ;  



wcrc I ) lack  c i r j z c n s  a1~l.c t o  v o t c  ii1 s u c l ~  a  way t h a t  L l~cy  t n ~ l y  p : ~ r t  i c i p a t c d  

i n  t l ~ c  c l c c t o r a . 1  p r o c c c s ,  (Nixon v .  Ilcrndon 273 U.S.  536 (1.92/1); Nixon 

. v .  Condon 286 1i.S. 73  (1.932); Grovey v .  Townscnd 295 U.S. '15 ( 1 9 3 5 ) ;  ' l 'crry 

v .  Adams 345 U.S. 461. ( 1 9 5 3 ) ) .  

l l c rc  t o o ,  by a t  E i . r s t  r e s i s t i n g  and t h e n  h i d i n g  behind  t h c  Cormn1l.y 

n o n d i s c r  1.nlin:ltory f rccr lo~n  O F  c h o i c e  p l a n s ,  t i le  s o u t h e r n  sc l loo l  b o a r d s  p l ~ s l ~ c d  

t h e  c o u r t s  (110th t l l c  r i f t 1 1  C i r c u i t  and t l i c  S ~ ~ p c c n ~ c  C o u r t )  t o  :III o r i e n t a t i o n  

w l ~ i c l ~  dcsmndcd t l v l t  whatevcr  c l s c  a  pl.an might  d o ,  i t  must i n  f a c t  dcsc ; : rcga tc  

sc110ol.s. S l o w l . ~ ,  i n  t h c  m i d d l e  and l a t e  s i x t i c s  t l ~ e  c o u r t s  hcga11 t o  SWCCI? 

a s i d e  r c n m i n i ~ l g  n t t c n ~ p t s  :IC o b s t r u c t i o n i s m ,  and dcmand t h a t  s c l ~ o u l s  bc  

d c s c g r c y a t c d .  And a t  t l l c  salnc ti.mc t h c y  wcrc cxpnnding  r ~ l i a t  was r c q u i r e d  

by way o f  d c s c g r c g a t i o n .  
10 .  

An in lpor tan t  c l c n ~ c n t  i n  t h e  c o u r t ' s  i n c r e a s i n g  c o n c e r n  w i t h  r c s u l t s  

was t l l c  p n s s a g c  oT t i l e  1964 C i v i l  R i g h t s  Act and  t h c  1965  Eienlcntary and 

S c c o ~ ~ d : ~ r y  E d ~ ~ c a t i . o n  A c t ;  t h c  1 . a t t e r  p r o v i d i n g  m i l l i o n s  of d o l l . n r s  i n  f e d c r a l  

Inloncy t o  l o c i ~ l  s c l ~ o o l  d i s t r i c t s .  T i t l e  VI of t l l e  Civ i l .  R i g h t s  Act g a v c  

t l ~ c  I)cl ,nrt~ncnt o f  I lca l t l r ,  1:ducati.on and I4cLForc t l l c  powcr t o  w i t h l ~ o l d  

Cl~c  ESEA nloncy i f  r;cllooLs remained s c g r c g a t c d .  The  HE!J g u i d c l . i n e s  lookcd  

Lo rc ! ;u l t s ,  olld many o f  these wcre  g i v e n  g r e a t  w c i g h t  by t l l c  c o u r t s  i l l  
;I 

d c t c r n ~ i n i n g  u l ~ c t l ~ c r  s c l ~ o o l  boar t l s  had mndc p r o g r e s s  t o w a r d s  compliance 
I 

w i t h  Ilrown. (:;cc l i n i t c d  S t a t e s  v .  J c f f c r s o n  County Board of E d u c a t i o n ,  372 

I:.2d 8 3 6  (5 t l l  ( : j r  1966))  .'LL ., 

111 L96X t l l c  a ~ o v c o ~ c u t  toward a s t r u c t u r a l .  model of rcolc<ly rc;lclicd Lllc 

S l ~ p r c n ~ c  Cour t  i n  ( :rccn \.. County Scllool  Board of >lcw Kcnt C o ~ r n t y .  391 U . S .  

(1.968). T l ~ c  q ~ ~ c s t i . o n  wa:; w h c t l ~ c r  a  f racdom o f  c l ~ o i c c  pl:ln adoptccl i n  :I 

\ t ; n r s c l y  l > o l ~ u l ; ~ t c r l  c ; ~ s t c r n  Vj . rg in in  c o u n t y  cou1.d Ilnsn Iru:ifcr. AINI t i l e  kc). 

i s s u e  was I I O C  wllccl~cr i t  c v i . d c ~ ~ c c d  :i neutrality tow:~rd I)l.;~cl; : ~ n d  u l i i t c  

c l l i l d r c n ,  b u t  vhcL11cc i t  v o r k c d .  'L'l~c sc l loo l  d . i s t r i . c t  11:1d a  c u t n l  of  1300  

c h i l d r e n .  It o p e r a t e d  two s c l ~ o o l  s ,  o n c  w l ~ i t c  c o n ~ b i . n ~ d  c l  c ~ n c n t a r y  :~nd  

h i g h  s c h o o l  .(55U s t u d e n t s )  and o n c  b l a c k  c o n ~ b i ~ l c d  c l c m c n t a r y  and 11i;;h 

s c h o o l  (740  s t u d c n t s ) .  T t ~ c r c  wcrc no a t t e n d a n c e  z o n e s ,  t l n ~ s  no ncl.gllborlloo(1 

1 s c l ~ o o l s .  I n  1965  t h e  board a d o p t c d  n  fr-ccdo~n of c l l o i c e  p l a n  r.rl~crcl)y cacll  

f a 1 1  n  s t u d e n t  c n t c r i n g  t h e  1 s t  o r  8 t h  g r a d e  cl~oo:;c a s c l ~ u o l . .  and  

t l i e  ren la inder  c o u l d  c l ~ o o s c  if t h e y  w i s l ~ c d .  A h s c ~ ~ t  n  c l ~ o i c c  o f  t l l c  s t u t l c n t  

would be  a s s i g n e d  t o  t l l c  s c l ~ o o l  h c  o r  sllc had a t t c n d c d  t l l c  p~:cvi.ou:: yc:lr. 

Retwcen t h e  t i m e  t h e  p l a n  was i n s t i t u t c d  and t h c  t i m c  t l ~ c  c o u r t  11c:lrd 

t h e  c a s e  a  t o t a l  o f  1 1 5  h l a c k  c h i l d r c n  h:~d e n r o l l c d  i n  t l ~ c  wl l i t c  scl~crol.. 

and n o  w h i t e  c h i l d r e n  liad c n r o l l c r l  i n  t l i c  bl.ack sclrool.. I:if;hty f i v e  

p e r  c e n t  of t h c  b l a c k  c h j i d r c n  i n  t l i e  d i s t r i c t  s t i l l  a t t c n < l c d  t l ~ c  :lLl I ~ L a c k  

sc l loo l .  

I n  i t s  o p i n i o n  t i i c  Cour t  s a i d  t l l a t  t i l e  a d o p t i o n  o f  a f r c c d o n  nl' c l ~ o i c c  

p l a n  ( e l e v e n  y c a r s  a f t e r  Brown) d o c s  n o t  cnd t l l c  j .nqui ry ,  b11t ~ l t c r c l y  I>cj:i~l:; 

i t .  The c o u r t  t h e n  p r o v i d c d  a  1968 i ~ l t c r p r c t a t i o n  o f  ? i l l : ~ t  Ilrown 1.1 !nlc.nnt. 

"Scllool b o a r d s  s u c l ~  :IS t l ~ c  r e s p o n d c n t  t l lcn ol)crati.np. :;trite-con~l~cllcd d u : ~ l  

s y s t e m s  wcre .  . . c l c a r l y  cI1:lrgcd wit11 t h c  a f t  i . rn~atj .ve d u t y  t o  t n k c  v l ~ a t c v o r  

s t e p s  m i g l ~ t  be  n c c c s s a r y  t o  c o n v e r t  t o  n  u n i t a r y  systcln in  v l ~ i c l l  r a c i a l .  

d i s c i m i n n t i o n  would I)c c l i ~ : l i n c ~ t c d  r o o t  and b r a n c h . .  . T l ~ c  burdcrl on  a s c l ~ o u l  

board  t o d a y  i s  t o  come rorward  w i t h  a  p l a n  t h a t  pronliscr; rc : l l i : ; t i . c ;~ l ly  

t o  work,  and p r o ~ n i s c s  r c ~ l . i s t i c a l 1 . y  t o  work now."12 

The Green Case  was a  kc3  s t a t c m c l l t  o f  s t r r ~ c L u r n  l :~ l ,p rn ; ic l~ .  IL :;ll[,portcd 

IiEFl g u i d e l i n e  s t n n d ; ~ c d s ,  and t h u s  ns : ;c r tcd  tll:lc I:ro~m d i d  rlul: !: i1111)l )' : ~ C : I I I ~  

f o r  a  c e s s a t i o n  o f  d i s c r i r n i n : ~ t I o n .  bu t  ra t lbcr  t l ~ e  i ~ i ~ s ~ c d i a c c  :1~1~~1~1:1011 o f  n 

p l a n  which c o u l d  d j  fic!;L:~!ilisll t l i c  dual. s c l ~ o o l  t:ystc:n. Slrc ikcy p r  i i ~ c i p L c  

up011 v l ~ i c h  s c l ~ o o l  cljsLri.ct:; 11ad ~ . c l . i c d ,  t i n t  t l ~ c  c:n~l::t 1t11c i.on r c r l u i r c ~ l  

311 c ~ i d  t o  s c j i r c ~ : ~ t i . ~ > ~ i .  I > U L  (1 id n o t  r e ( 1 1 ~ i r c  : I I I ~  n r l i n : ~ a t j . v , :  a c t s  cow:~rd 

13 
i ~ r C c ; r a t i o n ,  was r;?.!ellt a:; i d c .  



A I I ~  dur.111y t l ~ c  next tern!, a f t e r  t l ~ c  N i x o n a d m i 8 i i s i : i i ~ t l o n  llnd L: I~<CII  ' 

I ~ o l d .  t h e  c o u r t  r c l u s c d  :I dcl .ay i n  p l . a ~ ~ s  i l l  33  1~l I . s s i s r ; i l )p i  S c h o o l  d i s t r l . c t : ; ,  

r c a f f i r a . L n g  cll:~t i t  was t h e  " o b l i g a t i o n  of e v e r y  s c l ~ o o l  r l i s t r i c t  t o  t c r m i n a t c  

d u a l  s c l ~ o o l  s y s t c l i ~ s  a t  o n c e  and t o  o p e r a t e  now : ~ n d  h c r e n f t c r  on1.y u n i t a r y  

' school.!;" Alcxnndcr  v .  liolrlles County Board o P  E(lt lcation,  396 U.S. 1.9 

a t  2 0  (1369) .  

Rcmai.~~i.ng a f t c r  Crccn  and Alexander  is  t h e  q l ~ e s t i o n  of t h c  s c o p c  o f  

p c r m i s s i b l . c  r c m c d i c s .  111 t l ~ c  Green Casc ,  t l i c  c o u r t  s u g g e s t e d  t h c  simp.l.c 

c x l ~ c d i c n t  of zoning: t h e  c o u n t y  s o  t h a t  t l l c  e a s t e r n  l lalf  rrcnt t o  o n e  sc l ioo l  

:~nd  t l ~ c  w e s t e r n  1lal.f went t o  t h e  o t l ~ e r .  S i n c c  t l l c r c  was l i t t l e  r c s i . d c ~ l t i a l .  

s c f i c c g a t l o n  i.n Ncrr Kent County ,  t h i s  p l a n  would d c s c ~ r c g a t c  t l l e  s c h o o l s .  

OT c o u r s c  most s c l l o o l  d i s t r i c t s  o p e r a t e  o n  some t y p c  uT z o n i n g  assi j ;nmcnt 

, s y s t c a ,  ~ l s u n l l y  i ~ n d c r  t h e  r u l ~ r i c  of a  nci.ghborhoc~cl s c h o o l  p o l i c y .  I s  t h i s  

11cr1111.ssiblc i.n si tu: lcio~i!:  ~ r l i e r c  a  ne ig l~bor l iood  pl.nn wi l l .  n o t  dese:;rcgntc? 

'Yo p u t  t l l c  q u e s t  ivn a n o t l l c r  way, shou1.d t h e  a l l c g c d  v i r t u c r ,  o f  a n d . g l ~ l > o r l ~ o o d  

nc l~ool .  poLi.cy work :I:: a  d e f e n s e  t o  c o n t i n u e d  s e g r c g n t i o n  o u t c o ~ n c s ?  llow 

f a r  call t l i c  l c d c r n l  c o u r t s  g o  beyond a  nciglrborhood p o l i c y  i n  c o n s t r u c t i n g  

pl.anr; whlcli pcomisc t o  work t o  d c s e g c c g a t c  s c l l o o l s ?  Can n  s c h o o l  s y s t e m  

i .gnorc  t l l c  r l c s ~ o g r a p l ~ i c  s t r u c t u r c  o f  n corninunity i n  ndopti.n[: a  p l a n ?  'S l~csc  

a r c  t h c  it;sue:; i l l  S ~ : I I I ~  v .  Cllnrlottc-Elccklcnlicrg Board O F  I:ducatj.on, 402  

U.S.  i (1972) .14  

1.n t h c  S W ~ I I I I  c a s e ,  t l ~ c  c o u r t  d e f i n e d  f o u r  i s s u e s  r c l a t e d  t o  rcmccly: 

. :I) t l ~ c  e x t e l ~ t  t o  whj.ch r : ~ c j a I .  b a l ? n c e  o r  r a c i a l  q u o t a s  m.ir,ht I I ~  uscd  a s  

p a r t  oC a  rc:ncdial  o r d e r ,  1)) ~.r lrcthcr c v c r y  b l n c L  and  a l l .  v l i i t c  s c l ~ i , o l s  

must hc c l . i m i n n t c d ,  c )  L I E  l i m i t s  on  t h c  re :~r rangcmcnt  o l  sc l lno l  d i s t r i c t s  

nlid a t t e n d : ~ n c e  z o n e s  a s  a  re incdin l  m c a s u r c ,  and  d )  t h e  l i i n i t s  on  t l ~ c  u s c  

. o r  t r a l l s p o r i n t  1011 t o  renicdy d c  j u r e  ::cl~ool dcscj:rcy,at ion.  As t o  t l ~ c s i :  

p o i n t s !  

I6  

1. The c o u r t  r c j e c t e d  t h e  i d e n  t l l a t  d c s c g r c g a t  ion r6:quircd e x a c t  

rnn thcmat ica l  r a t  i o s  be  ac l i i evcd  i n  eac11 s c h o o l .  It  d i d  n:ly. I ~ o i ~ c v c r ,  

t h a t  s u c h  r a t i o s  c o u l d  be used  a s  a  s t a r t i n g  p o i l l t  Ln t l ~ c  I l roccss  oT 

c o n s t r u c t i n g  a remedy. 'Thus  v l ~ i l c  t h e  c o u r t  d  1.d n o t  dcTl.llc ;I u n i l n r y  

d i s t r i c t  a s  o n e  v l ic rc  c v c r y  s c l i o o l  had v c r y  s i n ~ i l a r  r a c i a l  r a t i o s .  i t  

d i d  b l u n t  t l i c  i n d i v i d u a l . i . s t i c  a rgument  t l l a t  t h e  c o u r t s  c o u l d  n o t  c o n s i r l c r  

r a c e  ( t h e  C o n s t i t u t i o n  i s  c o l o r  b l i n d )  i l l  consLruc t i .ng  a  r c n ~ c d y ,  s o c  

ElcDoniel v .  B a r r o s i ,  4 9 2  U.S. 3 9  ( 1 9 7 1 ) .  

2 .  On t h e  i s s u e  o f  o n c  r a c e  seIioo1.s. C I I C  c o u r t  Ilelcl " t l ~ c  ~ ~ x l s t c ~ ~ c c  

o f  some s m a l l  num!)er of ollc r:lcc, o r  v l r tua l . l .y  o n e  r a c e  :;cl~uol.s v i t l ~ i . ~ ~  , 

a  d i s t r i c t "  is n o t  bc i t : ;cif  p roof  o f  n  s t a t e  t;cgrc!;atc~l system. Tlms 

is i t  might  p o s s i . b l e  i u r  a n  a d e q u a t e  remedy t o  co1lca1.n n11c11 s c l ~ o o l s .  

Ilowever, v l ~ e r c  a  board':; p l a n  d o c s  c o n t c m p l a t c  s u c l ~  s c l ~ o c ~ l s  "tl~c;' 11:lvc t l l c  

burden  o f  sl~ivi.n!; t l ~ a t  sucll  sc l ioo l  a s s  i!:nacrlt a r c  g c ~ ~ u  i n c l  y  I I O I I ~  1::cr i ~ i ~ l ~ ~ i ~ t o r y  ."  
The c o u r t  o r d e r e d  o p t i o n a l .  n ~ a J o r i t y  t o  i n i n o r i t y  t r n n s i c r  11l.ans wi L I I  f r c c  

t r a n s p o r t a t i o n  £ o r  s t u ~ l c n t ! j  w i s l ~ i n g  t o  l c n v c  s u c l ~  sclio(~L:;. 

3 .  As t o  t h e  t h i r d  i s s u e  t l l c  c o u r t  l ~ c l d  "'l'llu o l ~ j c c t i v c  1:: Lo ~ l i s n ~ : ~ ~ i t l . e  

t h e  d u a l  s c h o o l  s y s t e m .  'Rac ia l . ly  n e u t r a l '  a s s i g ~ ~ r n e ~ l t  pl:ltis ~ p r u l ~ n s c d  

s c l i o o l  a u t h o r i t i e s  t o  d i ~ t r i c t  c o u r t  !any b e  i n a d c q u : ~ t c ; "  I T  the),  f a i l  

t o  c o u n t e r a c t  t h e  e f f e c t s  o f  p a s t  s c l ~ o o l  d e s e g r c c a t i o n .  "TI:  : ; l ~ o r t ,  o n  

a s s i g n n ~ c n t  p l a n  i s  11ut a c c c [ ) t a l , l c  s i lnp ly  bcc,ntsc i t  appi:ars Lo h c  ncl11r:iL." 

4 .  F i n a l l y ,  t h e  c o u r t  a l l .oved  t r a l l s p o r t n t : i o n  a s  p a r t  of  n  re~nctly 

u n t i l  t i m c  o r  d i s t a n c e  o f  t r n v c l  i s  s o  grc3L a s  t o  r i s k  t h e  IIC:I.LLII o f  

c h i l d r e n  o r  impinge  o n  t l i c  e d l ~ c a c i . o n a l  p r o c e s s .  

I n  sumnlary, L I I C  c o u r ~  r c j c c t c d  !:cograpl~ic ~ ) r o x i ~ n i t y  3 s  a cr i t . c r i .on  

Tor a s s i g n m e n t s  r:!lcrc t l l c  p o l i c y  fni.Ls t o  l.c:~(l t o  a  dcsi:i;rcgatcd nysLcnl; 

v a l i d a t e d  t h e  u s e  oT r a c e  ill s t u d c l ~ t  a: ;sign!i~cnts:  and r c c l ~ ~ i r c ~ l  s c l ~ o o l  

l10;1rcIs t o  L:lkc a L i  I:c:ls.il)lc ::l.i..p:: t o  c l i t i ~ i n o t c  :;ef;rol;:tt i o ~ l .  (?:t:e I:ls::. 



1 9 7 1 ) .  F i n a l l y .  by : l rgu ing  that .  t h c  d u t y  o f  C o r ~ n a l l y  d u a l  s c l ~ o o l  s y s L c n ~ s  

was t o  " e l i m i l l a ~ c  a l l  v c s L i a g c s  o f  s t a t e - i m p o s e d  s c g r e g n t i o n . "  ( 4 0 2  U.S. 

a t  15) .  and by p r o v i d j l ? g  f o r  comprehens ive  r c m e d i a l  o r d e r s ,  t l i e  c o r ~ r L  

c r c : ~ t c d  nn c v i d c n t . i a r y  p r e s u m p t i o n  t l m t  r a c i a l  i m b a l a n c e  i l l  fo~ :a tc r ly  

du:ll aystclns c o r l s t i t u t c  :I prilnn f a c i e  showing t h a t  t l ~ c  d u a l  s y s t c m  llns n o t  

been tl i s ~ n : ~ ~ ~ t . l c d .  

A11 o f  t l l c s c  11o:;itions move t h e  law o f  scl :ool  dcse! ; rcga t ion  Lovard 

I1 I m p l i c s  a n  org.iniz: lLional  s t r u c t u r e  wllich must b e  a l t c r e d .  " N c u t r a l "  

5oLut i o n s  wi l  L n o t  s u f f  LCC wl~cn t h c  demographics o f  s c l ~ o o l  a s s i g n m e n t  

po l lc ic : ;  nnd r c s l d c ~ ~ t i n l  l o c a t i o n  f a i l  t o  p r o d u c c  dc$:cp,rcgation.  blost 

C l ~ n ( l a ~ l ~ c n t a l L y ,  t l l c  c o u r t  s c c s  t h e  r a c i a l  b a l a n c c  p a r t  of  descgrc j ;n t ion  :IS 

:I rluc:;t ion  o f  "n~:~cru j u s t i c e .  " T l ~ e  p r i m a r y  c r i t e r i o n  f o r  a d f r l ~ l a c y  .in a  

c l c s c y r c g n t i o n  p l a n  i s  n o t  i n d i v i d u a l  o p p o r t u n i t y  t o  d c s c g r c g n t c .  o r  

p r c s ~ ~ m c d  i . n d i v i d u ; ~ l  a d v a n t : ~ g c  from desegregation. I t  is  t h e  d i s t r i b u t i o n  

o f  wl~ i t c  and I)l.acl; s c u d c i l t s  p e r  s c .  1.5 

Swann i s  L l ~ c  l a s t  key s o u t l i c r n  c a s e .  Ul l i l e  may s o u t l ~ e r n  c a s c s  r c m a i ~ ~ c d  

1.0 bc  l i l i g a t c d ,  and v l l i l c  many c o n t i ~ l r ~ c  i n  l i t i g a t i o n ,  Lhc dcvc lopmcnt  o f  

scl11101. 1.:115 wns a l ) o t ~ t  t o  niovc n o r t h .  

'Sltc n o r t h c r ~ l  c a s c s  wcrc Lo p r c s c n t  Luo new c l ~ a L l r n g c s  t o  t l l c  c o u r r .  

F l . r s t  t l l c  c o u r t  wou1.d I~n\,n t o  come t o  g r i p s  wit11 t l i c  qucsci .on o f  v i o l a t i . o n  

v i o l . : l t i u ~ ~  new clio i c e s  I)cLwcc~l nil i n d i v  i d ~ l : ~ l i s t i c  and n  : ; t ruc t i~r ; l l .  model. 

w o l ~ l d  cnlcrgc. Second, t h e  n o r t l ~ c r i l  ca::cs vould  p r e s e n t  t l l c  c o u r c  v i t h  

new rc~acdy  qr~c::t i.011:: wl1Lc11 would t e s t  i t s  c v n ! n ~ i c ~ l ~ c l ~ t  t o  a s t n ~ c t ~ ~ r n  L 

111odc1 o f  ~ C I I I C ~ ~ .  And boL11 oC t h c s c  le{:nl c i ~ n l l e n g c s  vo111d prc:;cnt  s t i 1 . l  n 

1.orgcr i s s ~ ~ c  Lo t l i c  c:ourt . That  i s ,  i i  a  s t r u c t u r a l ,  clppronch 1,s n l ~ l ~ r o l l r  ial .c .  

e x a c t l y  what i s  i t  wc sic t r y i n g  t o  n c l ~ i c v c  i n  t l l c  s c l ~ u u l  ca:;cs,  and I I U W  

c a n  t h e  c o u r t s  move u s  toward t l l o s c  f ;oals7 

R. The E!ortlvrn l ' r u  

I f  Brown v .  BoarJ O C  Educil t ion was nrnbig ior~s  :IS t o  c l ~ c  ~.ciilcdy rc l l r~  i red  

of s c h o o l  d i s t r i c t s  found i n  v i o l a t i o n  oC t l l c  1 4 t h  A ~ ~ ~ c ~ ? t l r : i c ~ i t .  i t  V:IS ~ . r l i j n l l . ~  

a m b i g i o u s  a s  t o  e x a c t l y  \<hat  i t  was a b o u t  n d11n.1 s c l ~ o o l .  s y s t c m  w h i c l ~  

c o n s t i t u t e d  a  v i .01a t io11  of t h e  C o n s t i . c ~ ~ t i o ~ r .  h!liy was i t  ie~pl.olncr t o  cull :i 

d u a l  s c h o o l  s y s t e m ?  

I n  t h e  c a s c s  l a n d i n g  up t o  ~ r o ! m ~ ~ t h c  courL IlnJ sloii1.y r c t r c ; ~ t c d  f rom 

a n  e q u a l  f n c i l i t i c s  a r g n s c n t  t o r ~ a r d  a11 D ~ ~ I I I I I C I I C  I > : I s c ~  111~011 t.11~ " l n ~ : ~ n : ; I . b l ~ s "  

of ' e d u c a t i o n ,  s u c h  n s  t l l c  a b i l i l y  t o  eugagc  i l l  d  i s c ~ ~ s s ~ i o n : ;   nil c x c l l a ~ i ~ c  

v i e w s  wit11 f e l l o w  students. I n  a d d i t i o n  t h c  Brown u p - i n i u ~ i  s p c : ~ k s  oC ::c:lrs 

t o  p e r s o n a l i t y  causcd  by t l l c  f a c t  t h a t  s c j i r c g n t i o n  "&:cncr:lccr: a C c c l . i ~ ~ l ;  

oE i n f c r i o r i t y  a s  t o  t h e i r  ( b l a c k  s t u d e n t s ' )  s t a t u s  i n  t h c  co;t~iauni.Ly t lmc 

may a i f c c t  t h c i r  I ~ e a r c s  and minds i n  a  way u n l i k e l y  ever?, t o  he u ~ i c l o ~ ~ c . "  

347 U .S .  a t  

F i n a l l y ,  t h i s  s e n s c  of i n f e r i o r i t y  was sai.rl t o  a i r c c t  t h e  c l ~ i l ~ l ' s  

mot iv : l t ion  t o  l e a r n .  Thc c o u r t  quoted  w i t l ~  a p p r o v a l  t i l e  ( : o ~ ~ c l ~ ~ s i o ~ i  of 

t l ~ c  Kansas Cour t  whcrc i.t s a i d ,  " S c g r c p t i o n  i ~ i t l ~  t h c  r ; a n c t i o ~ ~  o f  I n v .  

t l ~ e r e f o r e ,  h a s  a  tcndcncy  t o  r e t a r d  t l ~ c  cdr1cationa1.  : ~ n d  n ~ c n t : ~ l  d c v c l o l r n ~ c ~ ~ t  

o f  Ncgro ch i l . r l rcn  and  t o  c lcpr ivc  CI ICI I I  O C  somc o f  t l ~ c  I ~ c ~ ~ c i L t s  t l ~ ~ y  W O I I L ~  

r e c c i v c  i n  a  racia1.Ly i ~ l r . f [ ; r n t c ~ I  SCIIOOI. s y s t e ~ n ,  " I d .  :IL . . ~ ' I I ' !  

c o u r t ,  i n  t h c  ia tno i~s  LuoLnoto cl .c\ ,cl~ c i t e d  :I Lou: l i s t  c , i  suci:11 ::cii:~~cc 

works s a i d  t o  su lq ;or i  t l i i s  l a s t  s l a t c n ~ c l l t .  A I I ~  ill c o n c l u s i u ~ l  t l ~ c  c o u r t  

s t a t c d  : ".in t l ~ c  f ic1.d oT public c d t ~ c : i t i . o ~ ~  t l le  4oct.r ini: o f  "scp : i r .~ tc  I I I I ~  

c q u a l "  h n s  110 p l a c e .  S c p a r n t c  o r l ~ ~ c : ~ t  Lonnl Caci Lit i.cs n r c  i11I1crc1~c.1): 

U I I C ~ K _ ~ . "  Ld. 3 t  . 



IL would sccnl L I I . I L  a  F a i r  r e a d i n g  o f  Urown would cunc111dc LII:IL t l ~ c  c o u r t  

bcl.i.cvcd s c g r c g a t l o n ,  cven i n  "equa l"  f a c i l i t i e s  was u n c q u a l  b c c a u s e  o f  t l ~ c  

rcol .  i f  1 n t a n g i l ) l c  Il:~cm i t  caused  b l a c k  c ' l ~ i l d r c n ,  b o t h  p s y c l ~ o l . o p , i c a l l y  and  

c d u c n t l o n : ~ l . l y .  Elnny w r i t e r s  soon a r g u e d  t l n t  t l ~ c  c a s e  co111d n o t  p o s s i b l y  

I~l .ngc 1111011 t l l c  c ~ u c s t l u ~ l  o f  w i ~ e t l i c r  b l a c k  c l i l l d r c ~ l  wcre  i.n f a c t  Imrmcd; o r .  

iE t l ~ c y  wcrc ,  wliccl~cr d c s c g r c g a t e d  c d u c a t l o n  would ovcrcomc t h i s  harm. l7 Thc 

l n n g u a e c  i.11 1:rowri Lcnds some s u p p o r t  t o  s u c l ~  a v iew.  f o r  t h e  c o u r t  s p c a k s  o f  

scgce:;:~ei.o~~ ;I:; b e i n g  " i l ~ l l c r e n t l y  r ~ n c ~ ~ l a l "  and i n l ~ c r c n t  worlld he all ~ ~ n l ~ s u a l  

c l ~ o l c c  o l  wvrde i f  v i ~ : ~ t  was a t  s t a k e  was some empirical. o b s c r v a t l . o n .  

1.n 19G3, t l l c  !it11 C i r c u i t  Cour t  madc n  r u l l n p ,  w l ~ i c l i  s ~ ~ p p o r t c d  t h e  i d c o  

t h n t  cd l lca t  i o n n l  Ilnr~n v a s  n o t  a t  t h e  I lcar t  nE Ilrown. I n  S t e l l  v .  Savannah- 

ChntI~:~m County I loar~ l  of E d u c a t i o n .  318 F 2~1.425  (ell C i r .  1963)  r l lc C i . r c ~ ~ i t  

Cour t  ~:rancctl  all : i n J ~ ~ n c t i o n  w l ~ c r c  a  t l i s t r i c t  c o u r t  j u d g e  had r c t u s c d  t o  , 

o r d e r  d c s c ; r c c n t i o n  I ) c c a r ~ s c  of c v i d c n c c  p r e s e n t e d  hy wl1i . t~ j n t e r v e l ~ o r s  t h a t  

c h i l . d r c n  o t  c: lcl~ r a c e  Ii:lvc " d l . s t i n g u i s h a b l c  c a l i a b . i l i t i c s "  a11rl t h n t  t l i c r c f u r c  

c l c s e g r c g i ~ t i o n  woulci 11;lvc a d v c r s e  e f f c c t s  011 t h e  c d u c o t i o u n l  s t a n d a r d s  o f  

tllc ::cl:uol sy:stcm :111d would ~ ~ s y c l ~ o l o g l c n l l y  linrm c h i l d r e 1 1  of b o t h  r n c c s .  

Such :lri;llmclits wcrc r c j c c c c d .  I t  was c l . cnr  t l i c  5 t h  C i r c ~ ~ i t  wou1.d n o t  a l l o w  

i t : ;  c:~sc:; co Lurli on  c n l p j r i c a l  c v i d e ~ l c c  c o n c c r n i r ~ g  t i i c  c r lucac io l la l  h i ~ r m s  

o i  :;~:j,:rcj;ntio~i o r  (lcsc!:rcgat ion.  1 8  

Ncvcrtl~cl.~::;s, t l l c  c ~ l u c : ~ t i o n a l  "liarin" t h e o r y  of Cco!.ni was a f t r a c t i v a  t o  

. I ' J : l n i t l f f s  Iicc:~u:;c i.c sccincd t o  sweep away t i l e  d e  j u r c  - d c  f n c t o  d i s t i ~ ~ c t i o n  

i l l  L l ~ c s c  c a s e s .  IT t l l c r c  v c r c  llarlns oL nn c d u c a t i o n n l  ;lnil ~)!:ycl~olor:icnl. 

I I : I ~ I I ~ C  111 s ( : F , ~ c c , ; I ~ c ~  I : C ~ I U O ~ S ,  t l lcy would cxi.:it rc [ :a r t l l ess  o f  t h e  s o u r c e  

o f  scgrcj::ll:iot>. Suc.11 an nr;;umcnt was c s ~ c c i , l ~ l y  :lp~)citlili): ill I I O ~ C I I C ~ I I  C:l!iC!; 

wllcrc proof of ::cncc :;cjircp,:lt i v c  a c t  1011 wouLcI i>c  more I! i l f  ir.111 c .  

T l ~ e  "h:lcis t h e o r y "  of scgrc;;nticin j.s aonr itor:r.il>l.c :jt~::Li f ic:;tLion f o r  a  

s t r u c t u r a l  a p p r o a c h  t o  v i o l a t i o n .  S c l ~ o o l  Iloo1.0r. 11:tvc C I I I  : i f f  i . rn~:l t ivc d u t y  

Lo d e s e g r e e a t e  b e c a u s e  o t h r r ~ : . i s e  t h e y  c n n n o l  p~!r;!:ibl y  o l  l u ~ :  c:qual i r t s c r t t c : t i o ~ ~  

o r  cque l .  "ps; .chologicaL dcvc lopmcnt"  t o  t l n r k  slid wI~.i.l:e c l ~ i . l c l t c ~ i .  l 'ltis 

t l ~ c o r y  wns p u t  t.o t h e  c e s t  i n  s c v c r a l  n o r t l ~ c r ~ l  c a n c s .  

Uut i n  c i r c u i t  a l t e r  c . i . r c u i t  n o r t h e r n  cou1.1::: di.d 1101 li.!ld s c l ~ o o l  d in l :~ : ic l : :  

i n  v j o l n t i o ~ l  o f  t l i c  c o n s t i t i l t i o n ,  evci1 t!~ou;:h I tic sysl.elt1:: \:ere 1.o nolnt: 

e x t e n t  scgi .egal:cd,  and  cv(211 t l ~ o u ~ h  Lhare  wa:; : : ~ . a l ~ t r *  <:v3.dc111:r: n l  cclui;;tj.u11:11. 

harm, s e e  Hcl l  v .  School. Cjcy  of Gary .  l n d i a ~ i : ~ .  324 I: % r i .  209  (71.11 C i r .  1.963); 

' B a r k s d . 1 1 ~  v .  S p r i ~ i g i i e l d  Scllnoi  Cormnll:Lec, 3!41: I:. % ( i .  %G'I (I : :(  (:.;.I:. l.'jOS); 

Dotms v .  Iloard of Edlic:tt:io~~ of K?nsas  C i t y .  311, 1:. 2 ~ : .  981: (1.01.11 C l ; .  I'J(da); 

D e a l  v .  C i n c i n n a t i  Soar11 o f  E d ~ . ~ c o t i o n ,  369 F .  I d .  55 ( G t l ~  C.ir. J.II(:ti). 

111 a l l .  o r  t l ~ e s r :  cn:;c:s t l ~ c  p r j n ~ a r y  l : l~eury :otlva~$crd by ell,: 1>l:8i11CLflr; 

was thal:  hla(:% c l ~ i l d r e ~ l  hnd bccn dcu jet1 crlual  cduca  tin^^:^ l  . i . l l : : t r~~ct: ioll .  TIIL: 

p l a i n t i f  C,s &ttc~l~p~.c:r l  Lo n d v a n c . ~  t l i c  nrgll~nellL L I I : I ~  dt: l n c l  1 1  : :uCr t . l : aL~o~~ nl<n~tc: 

was s ~ ~ l L i c . i c n t  t o  r e q u i i c  a rp.nbcrly becnuso  i t  Ii:id I lsr: :::II:II. I I : I ~ I I I I ' I ~ I  r i r i . ( : ~ : :  

o n  b l a c k  c l ~ l l d r c n  t h a t  :.he d e  j u r c  d c s c r j r c a ; ~ t . i o ~ ~  Itr I)(: 1o11nd in  !.I!:: ~ . o I I : . ~ I  

had on  souL11cr11 1:lacl: c !~ i : l .d rcn .  lql1il.e t h ~  p l a 5 1 i r . i r f : ;  s@n~t:tinii!>; ~ ; : ~ I I I ~ I : V ~  t o  

show a c t s  i8y t l l e  !;cltool bosrd  d c s i g n c d  1.0 seCrcg:ll.c. Irlnch::, c i lcsc  :~1.1.1:~c<l 

c01 .1r t s  t o  ; l , . Io;~l  :i s t r \ ~ z l . ~ ~ r : i L  i ~ i L c u p r c t : i t i o r ~  1.1: lk~'o!.:tt lt:~!:cJ ~!,!ori 1.11~ ;>r,:!ni::<: 

o f  c d u c a t i o i t a l  1i::r:r;. 

T l ~ c y  rcfL!?,cr1 ?.<I a c t r i l ~ t r t ( :  iricqun I il: i c s  i t 1  ~ : ~ I I I C . ? I ~  ior!:, I .T~ . ! :~~I , I :M:I I~  or. 

a c h i c v c ~ n c n t  t o  t l l c  n o c i : ~ l  o r g a n i z a t i o n  uf crluc:~Li.o~>. o r  1.1, $(!I: 1 l11:sc 

inequ:il.it i c s   fro:^^ n  m:lcro-just i c c  ~)c:rspec I: i v c  . 'i.'i~cy : I I I O I > I  I Y I  wh:11 (:licsl CI '  , 

c t  a l . ,  (1979)  c a 1 . l ~  :I c o i ~ s c ~ ~ : ; u s  mrxlr:l of : is l i icvc~:ioi~l  w l ~ i r l !  : I ~ L I . ~ ~ ~ I I I . ( : s  - -- 



c d i ~ c n t i o n : i l  i . ~ i e q u a l . i t y  t o  b:ickground c l i a r ~ i c t c r i s L i c s ,  o f  s t u d c n t s  wliicil 

s c l ~ o o l  sys tcn ls  n r c  idorkirig ( a l b e i t  u n ~ u c c c s s f u l l ~ )  t o  ovcrcomc.  A ' ! conf l . i c t  

model." .vlriclr wou1.d n t t r i l ~ u ~ c  i l icqunl i t i e s  t o  t lrc ROC i n l  o r g a n i z a t i o n  o f  

i n s t r u c t i o n ,  wot1.1d pcc:;uslal)ly ~liovc t l i c  c o u r t s  toward  :i s t r u c t u r a l  model 

of v i . ~ l a t i o n . ' ~  

On t l ~ c  o t h e r  Iiand, t l i c  lower  c o u r t s  W C ~ C  more r c c c [ ) t i v e  t o  ;I l i n e  o f  

n r g ~ ~ r ~ i c n t  t h a t  t l rc s c h o o l  h o a r d s  lrad s p c c i f i c a 1 1  y  erigagcd i n  a c  t i o n s  vliicli 

lmtl Cl~c  1,urpusc 31rd c I . fcc t  01  segregating s c h o o l s .  Such a n  argument Ilad 

won c:rrly on i n  ' r a y l o r  v .  Iloard of E d u c a t i o n  o f  New R o c l ~ c l l e ,  1 9 1  1:. Supp. 

J.81 (S.1l.N.Y. 1.961), i.t Iiad been p a r t  oC J u d g e  S k c l l y  \ . !r igl i t 's  d c c i s i o l i  

i n  Iluhson v .  I l :~r~sen  2 Y G  F .  Supp. 1 9 1  (D.C.C. 1967)  and  E o l l o w i ~ i g  t h a t  c n s c  

had pruvcd s t ~ c c c s s f u l .  j.n s c v c r n l  c i t i c s ,  s c c  Spn~i~;l .er  v .  Pasndcna I:oard 

o f  I : d ~ ~ c a t i o ~ i  31.1 1:. SI I I )~) .  501. (U.C. Cal.. 1 9 7 0 ) ;  Johnson  v .  San F r a n c i s c o  

U11If1,cd School  D i s t r i c t ,  339  F.  Supp. 1 3 1 5  (M.D. Ca1. 1 9 7 9 ) ;  I ln i tcd  S t : l t c s  

v .  Ilo:~rd n f  Scllool. Co~ni~is : ; ioncrs ,  3 3 2  F. Sup[>. 655 (S.1). Znd. 1971)  

( I n d i a n a p o l i . s ) ;  1;ookcl: v .  S p e c i a l  Scliool D i . s t r i c t  N .  I . ,  351  F .  Sr~[)p.  799  

(I). Minn. 1972)  ( X j u n c n p o l i s ) ;  Davis  v .  Sclrool D i s t r i c t  4/13 F. ?( I .  573  

(fit11 C i r .  1 9 7 1 ) ,  ( p o n t  i n c ,  b l i c h i p ~ n ) ;  Brndlcy  v .  Pii.ll.iken, 331) F .  Supp. 

582 (E.D. : l i ch .  1371)  ( D e t r o i t ) .  

Tlicsc c a s c s ,  Iiowcvcr, ar i g h t  b c  bascd  upon nn  ind iv idr1 .11 isLic  niudc1 

o f  v i o l a t i o n  1.n clic t;cliool c a s c s ,  r e q u i r i n g  no more t h a n  t l i c  fac tua l1 .y  

o c ~ ~ t r : t l  ~ J ~ > , . : ~ : I ~ : I ~ I I O ~  n ncil;l~l,orliood s c l ~ o o l  p o l i c y  witl lot i t  c x c c p t i o n .  1.t 

w:rs up t o  t l ~ c  Suprunic C o t ~ r t  t o  cl ioosc 11ccwcc11 t h c s c  t l i cor ic : ;  and I~eLvccn 

:III L n d l v i d u a l  s ~ r i ~ ~ t i r r a l  a1>1)rc,acI1 t o  v i o l i ~ t i ~ ~ n  i.11 t l i c  I I O U ~ ~ ~ U L - ! ~  c a s e s .  'l 'l~e 

o p p o r t u n i t y  a r o s e  1.n I)anvcr,  Col.orado. 

c 

C .  I)cnvcc :II I I I  1)eCroiC 

111 1973 nll,l 1 . ~ 7 4  tht:  Si11~rcmc Cour t  t ~ ~ r n c d  t o  I!orCIic~-n c:l::c:;. 111 

1)i:nver :IIICI Dc t ru  i t  , i t  ,!st:~l>L i  sliecl t l ic  1):1:;ic I i t ie  i>f : II .) :II : , I<:I~~ t$> 1 ) ~  r o l  lo!>t!il 

i n  non-soutlrcrn l i . t i : : : l t io~r.  h s  t l ~ c s c  two c n s c s  pl.ny silcli :I l:rrgo r o l e  111 

t l i e  1nw o f  s c h 0 0 1  d ~ ~ e g r c ~ a t i u r l ,  c ~ p c c i n l 1 . y  wit11 r a s ~ ) e c t  L O  Llic i ~ l d l v i r l l ~ : ~ l  

s t r r ~ c t u r a l  t e n s i o n  a t  t h o  111eri t  and relncdy Lcvcl .  i L  i:; vort.11 wlri l c  s l , c ~ ~ d  ing 

s o n 6  t i m e  on  t l ~ e i r  f a c t s  a s  w e l l  a s  t lrc L e g a l  thcoric: ; .  

Thcy key t h c o r c t i c a 1  i s s u a  n t  t h c  Dalvfr t r i a l .  war. t:l~c (,r,,oT nccc:;:;:lry 

t o  sliow t h a t  t i re s c h o o l s  r lc re  illkconst i t u t i o l l a 1  1.y scgccg:icctl . 'So rcl ,c:~c t l ~ c  

p r e c e d i n g  d i s c u s s i o n ,  t h e  Cour t  had two. g c n c r a l  o p t i o ~ i r : .   fir?:^ i.t c c ~ ~ l d  

h o l d  t h a t  s e g r c g a t i o n  p e r  s c ,  t h a t  i s  t l l c  n i a l - ~ l i s t r i l ~ u t i o n  o f  I~1:rclc :~nd  

w h i t e  s t u d c n t s  c o n s t i t u t c d  a  v i o l a t i o r i  b c c i l ~ i s e  o f  1iat.111 t o  I,l;ick c l ~ . i l d ~ - c ~ r  

( t h e  Springfield, t h e o r y )  o r  sccond  i t  c o u l d  l o 1 l . o ~  t lrc Ilvl>son v .  Ilnnscli 

l i n c  t h a t  p a r t i c u l a r  a c t s  o f  t l ~ c  scliool. board ()orind:~r:~ J.l.11c:: sc11troL 

c o n s t r u c t i o n  s i . t e  c l i o i c c ,  c L c . )  c x h i b i t  a n  i n t e n t : i o ~ i  t o  s e g r e g a t e  2 n d .  

t h e r c f o r c ,  c o i i s t i t u t c  a v i o l a t i o n  of t h c  C o n s t i t u t i o n .  

On t h c  f a c t s ,  Dciivcr p r c s c n t c d  hot11 n l t c r n a t  i v c s  t o  t lrc C U ~ I I . ~ .  I'1.a i n t  i f  is 

based t l i c i r  c ln i in  Cor r e l . i e f  I ~ o t l r  on  i n t e n t i o n a l  a c t s  o f  clic sc l ro~r l  b o : ~ ~ - d  

( e f f o r t s  t o  s e p a r a t e  w h i t e  and  b l a c k  c l i i . ld rcn  i.n t l i e  c11an~:i.ng ~ ic i f i l ibor l~ood 

of P a r k  I l i l .1 ) ;  and  oil t h c  g r o u n d s  t h a t  t l l c  p r c d o ~ n i . n a t c l y  1rl:ick sclruol.s 111 t l ~ c  

" c o r e  c i t y  s c h o o l s "  p r o v i d c d  tincqrral c d u c a t l o ~ i : i l  oppor l :un i t  i c s .  As Lo t11or;c 

l a t t e r  s c h o o l s  t l ~ c  p l . a i n t i f f s  a r g u c d ,  a )  t h a t  tliis s e g r c j i a t  ion Ii:!s bccn 

i n t e n t i o n a l l y  c r c a t o d  and i n a i n t a i n c d  t indcr t h c  g u i s e  of :I rici~l11)orllborl sc l roo l  

11olicy.  o r  b) (more s t r u c t u r n 1 1 y )  r e g n r d l c s a  of v l ~ c t l ! c ~ .  t h i s  ::cr;rcgat ion  

. was t h e  r c s u l t  oC i l i t c r ~ d c d  o r  t ~ n i n t c n d c d  s c h o o l  I~o;ird : i c t i n ~ i ,  i . t  t.r:i:: 

accompaincd by mcasurca1)lc ali(l i n t a ~ i f i i l ~ l c  conscrliicnct:s wl11.cl1 i~ic\'i.t:rl~l.: 

r c s u l t c d  i n  a  d e p r i v a t i o n  oE e q u a l  educ : r t ionnl  o p p o r t u n i t y  I'or r n i ~ i o r i c y  

s t u d e n t s ,  ( s e o  I 'earson and P e n r s o n .  177R: 1 9 3 ) .  

I n  tliis upin io l i  .ir~rl,:c 1)ayLc (313  1:. Sulrl>. GI.) colrcl.11~1cd LlraL I:l~c ~ c l ~ o o l  

board in tcn t iona1 . l .y  tool' ::tcl,r. t o  kct:~) t lrc Park  Ili1.1, s c l l o o l s  sc!grc;::ite(l. ~ I I C  

follnd thaL r;c::i:cg:rt i o n  in t l i ~ ~  " c o r c  c  it;, :;clrool.s" !::I:: l int in ta l r t  i l l ~ r : ~  l I:: 



c r c a L c d .  Ilc d i d  f i n d ,  llowcvcr t h a t  "a11 e q u a l  e d u c a t i o n  o p p o r l u n i t y  i s  n o t  

bcl.11g provided," in t l ~ c s c  sc11ool.s and  h c  h e l d  t h a t  t l i c y ,  t o o ,  must  he  

d e s c g r c g ~ t c d  a s  a  way o f  overcoming t h e  e f f e c t s  o f  s e g r e g a t i o n .  Cot11 s i d c s  

:~ppc:~l.ed Judge  U o y l c ' s  o r d e r .  P l a i n t i f f s  a rgued  t h ; ~ t  a )  .ludf,c Doyle 

llad c r r o r e d  i n  111.5 E : ~ i l ~ ~ r q  t o  Find i n t c n t  i n  t h e  school.  d i . s t r i c t l s  

s e t t l ~ ~ j :  o f  s c l ~ o o l  i ~ t t c ~ l d a ~ r c e  b o u n d r i c s  w i t h  r c g a r d  t o  t h e  c o r e  c i . t y  s c l ~ o o l . ~ ,  

~ I I L I  11) J l ~ d g e  1)oylc e r r e d  i n  h i s  f a i . l u r e  t o  f i n d  t h a t  a  ne ighborhood sc l ioo l  

sys tc rn  i s  o ~ ~ c o n s t  i . tu t  ionnl.  where  i t  I ) r o d u c e s  s e g r e g a t e d  s c l ~ o o l s  i!r f a c t  , 

rcgnrdlcs: ;  o i  i ~ l L c n L i o ~ ~ .  The d c f c n d a n t s ,  of  c o u r s e ,  a p p c a l c d  t h e  f i n d i n g  

t l ~ a t  t l ~ e  P a r k  ili.l.l.,r;cliool:; lrarl I ~ c c n  i n t e n t i o n a l l y  s c g r c g a t e d .  

T l ~ c  T c n t l ~  C i r c u i . t  o p i n i o n  (445  F .  2 d .  9'30 ( 1 0 7 0 ) )  : ~ f f i r m e d  Judge  D o y l e ' s  

f i n d i n g  L l ~ a t  t l ~ e  P a r k  l l i l l  s c h o o l s  llad been i n t e n t ~ o n a l l y  s c g r c g a l c d .  As t o  

t l ~ c  Core  Ci.ty s c l ~ o o i  s ,  l ~ o v c v c r  t l ~ e n p p e l  l n t c  c o u r t  r e j e c t e d  t h e  t r i a l  c o u r t  

rclncdy. T t  ; t~ , rcc t l  wit11 J u d g e  I)oyle t h a t  "a n e i ~ l ~ b o r l i o o d  s c l ~ o o l  11oiir:y i s  

co11s t i . tu t lona1l .y  acccpto l ,Lc ,  evcn thougll  i t  rcsr11.ts  i n  r a c i a l l y  c o n c c ~ ~ L r a L ~ : ~ l  

s c l ~ u o l s ,  ~) rov . lded  tlhat lplan i s  n o t  used  a s  v e i l  t o  f u r c l ~ c r  p e r p e t u : l t e  

r a c i a l  diocr. i i i l innt . ion." (445  1'. 2d.  1 0 0 4 ) .  A c c c l ~ t i n g  .Judge ~ o y i c ' s  l i i r d i n g  

L11at t11c s e g r c f ~ ~ t i o ~ r  i.11 t h e  Core  Cj.ty s c l ~ o o l s  was d c  f n c t o  In n a t u r e ,  t l lc .  

TCIILII C I r c u i L  C O I I C L U ~ ~ ~  tli'lt t l i e  C o n s t i t u t i o n  provided 110 r e n ~ c d y  f o r  

se j ; rcga tcd  r :c l~uols  vlriclr a r c  i n  somc way e d u c a t i o n a l l y  i n f e r i o r ,  i f  tile 

s c g r c g n t  ion i:: n o t  c a u s e d  by s t i ~ t e  a c t i o n .  

G ivcn t l ~ : l t  t l ~ c  !';~rli i l i l l  s c h o o l s  were  i . n t c n t i o n a l l y  s e g r e g a t e d ,  n n d  t l ln t  

r:lci:~l. scgce j :n t ion  lrcr sc:, w i t l ~ o u t  e v i d e n c e  of purpo::ivc c o n d u c t  on  t h e  p a r t  

of  the s c l ~ o o l ,  honed d i d  n u t  v i o l . a t c  t l l c  Cons t  i t ~ ~ t i o n ,  t l l c  rcol:~in in!; ir:sllc 

was v l ~ c t l ~ c r  t l ~ c  p l . a i . ~ ~ t i l f s  h;~d proven  s c g r c g n t i v c  p ~ ~ r l ~ o s c  in clrc c o r c  c i t y  

sc l~oul : ; .  Ant1 t l l . is  poinl: t u r ~ ~ c c l  i n  p a r t  011 t l ~ c  In~rdcn:;  o l  p r o u l .  T l ~ c  

Appcl l n t c  C o l ~ r t  con~:lu~li :~l  I:llnt t l ~ c  p l : ~  i ~ ~ t  i  l l s .  ~ 1 1 0  h:ld t l i c  liurdcn:; o f  p r o n l  

i.81 t11.i.s ~ n ; ~ t t c r ,  I ~ a d  r n i l c d  t o  ~ i ~ c c t  il.."' 

imposed s e g r e g a t i o n  h a s  p r e v i o u s l y  hccn ~ s t a l ~ l L : i l ~ e d ,  t l l c  h11rdc11 i:; 011 p1.aL11~l. lrs  

t o  p r o v e  t h a t  r a c i a l  imhalancc  c x i s t s  and t h a t  i t  was c : ~ u s c d  hy i ~ ~ t c ~ ~ t i o ~ ~ i ~ l  

s t a t e  a c t i o n .  Once a  pri.m;~ f a c i e  c n s c  .is n u d e ,  t l rc c l c l c ~ ~ d u n t s  itavc t l ~ c  

burden o f  g o i n s  forward  w i t h  t h e  c v i d e ~ ~ c e .  Tiley mny a t t :~c lc  a l J . o g : l t i o ~ ~ r :  

o f  s e g r e g a t o r y  i n t c n t ,  c a i ~ s a t i o n  a ~ i d l o r  dcrcncl on t lrc ~ : r u l ~ ~ l d s  of . j u s t l f i . c : ~ c i o ~ l  

i n  t e r m s  o f  l c g i t i n i a t c  s t a t e  i n t c r c s t .  Hut t h e  intiLi:lL I1ur1lu11 o f  pcoviny  

u n c o n s i s t u t i o n a l  s c g r c g a c i o n  rcmnins  or1 p l n i n t i f f s .  011cc ~ > l : ~ i ~ ~ t i f l n  p r o v c  

s t a t e  imposcd s e g r e g a t i o n ,  j u s t  i f i c a t  ion For s u c l ~  d  i s c r  1.n) i n a t  ion I I I I I : ; ~  I I C  

i n  t e r m s  o f  p o s i t i v e  s o c i a l  i n t c r c s t s  wl l ie l~  a r e  ~ ~ r o t c c t c d  a d v i ~ ~ ~ c ~ d .  ' 1 . 1 1 ~  

t r i a l  c o u r t  h e l d  t l u t  c r o s s  a p p c l l a t ~ t s  fa i l . cd  i n  t h e i r  I t l i rJct~ o f  i ~ r o v i ~ l ; ;  

(1.) a  r a c i a l l y  d i s c r i m i n a t o r y  p u r p o s c  a1111 ( 2 )  a  r i ~ s u n i  r c I : ~ t  l o ~ r : i l ~ i l ~  I)c~I.I~?I:II  
0 

t h c  a c t  c o n ~ p i a i n e d  of a ~ l d  t h e  raci:~.L i n ~ l m l a n c c  atliai t t c d  1:: e x i s t  i t ~ g  ill tlln:;c 

s c h o o l s , "  455  F . l d .  a t  1.006. 

The p 1 o i n : i f f ' s  a p p c n l  i n  1)crlvcr 111:1de two c l r g n ~ n c l ~ t s .  I:ir>:t, t l 1 2 ~  

a r g r ~ c d  t h a t  t l rc Tent11 C i r c u i t  c r r c d  i n  f i n d i n g  t l l ; t t  ~ ~ n c l u a l  c ~ l ~ ~ c : i l : i o ~ ~ n l  

o p p o r t u n i t y  a l o n e  was n o t  : ; u l l i c i c n t  t o  f i n d  f u r  t l ~ c  :~ l : t i~ l r . iTI ' s .  T l ~ c i r  

second  a rgumcnt  was C l ~ n t  t h e  c o t ~ r t  bclow c r r c t l  i.11 rcq i~ i . r i .~ l i :  t l ~ c  ~ > l . : ~ i ~ ~ l : i f ' f s  

t o  c a r r y  t l ~ c  burden  o f  proof  i n  e a c h  and e v c r y  p a r t  of  t l ~ :  Denver n~:llool 

s y s t e m  b e f o r e  t h e  burden  o l  g o i n g  f o r w ; ~ r d  w i t h  t h e  c v i d c ~ l c c  v8n1ld s11i.lt L O  

t l l e  board w i t h  r e s p e c t  t o  a  ~ i v e l l  sc l roo l .  SpcciTicnl.1.y.  t l l c  p l a i . ~ ~ l : i l f s  a r ~ : t ~ e ~ I  

. t h a t  t h e y  d i d  noL h:lvc t lrc b u r d c ~ r  of prov.il~!: i ~ n c o n s i l : ~ ~ t i < ? n : ~  1  I ~ I I ~ ~ I I R C  i l l  t l ~ c  

" c o r e  c i t y  s c l l o o l s . "  o n c c  t l ~ c y  lmd shown i.l.lcf;al purlro:jc i l l  t:lw 1':lrk 1li l . i  

n r c a .  A  sclrool d i s t r i c t  s l l o r ~ l d  n o t  bc co~np;~r t in t :~~ tn l . i z i :~ I  In L l ~ i s  T : I : ; ~ I ~ C ! I I .  

The S u p r e ~ i ~ c  Cour t  d e c i s i o n  nn t h e s e  i s s ~ ~ c s  c s t a h l  is11t:tl t l l c  l ~ ' : ~ i n e ~ d o r l ~  

f o r  n o r L l ~ e r n  c a s e s .  ii:isic:~ll.y t l ~ c  c o l l r t  agreed wiLIt ~ , l : ~ i ~ r t i l l s  t l l a l  t l ~ c  



c a r r y  ~ l i c  1~11rdcn o f  ; ) roof  t l l roughout  t h c  litigation a s  Lo c v c r y  s c l ~ o o l .  I h c  a u t h o r i t i c s  have  c n r r i c d  o u t  n sys tc t :~aLic  pro;;raln of sui:rci:aLi,>n : ! f l ' c c L i ~ ~ g  

B u r t ,  i n  o u r  lan,:ungc, r ~ w ~ c d  toirnrd a  " p a t t c r n  and p r a c t i c e "  a n a l . y s i s  o f  

t l ~ c  d i s c r c t c  c v c n t s  C o ~ ~ n d  t h a t  t l ~ c  proof  o f  p u r p o s i v e  s e g r e g a t i o n  i n  t h e  

. I'ark II1.ll d i s t r i c t  was s u l f i c i c n t  t o  meet t h e  p l a i n t i f f s  I ~ u r d c n  o r  making 

prima f a c i e  c a s c  wit11 r e g a r d  t o  t h e  c n t i r c  school.  d i s t r i . c t .  

" P i a i n l . y ,  :> f i n d i ~ ~ g  o f  intentional s c g r c g a t i o n  a:; t o  a  por t i .on  o f  

a s c h o o l  sy:;tcnl i s  noL ~ l c v o i d  of p r o b n t i v c  v a l u e  i n  a s s e s s i n l :  t h e  s c l ~ o o l  

o t l t l l o r i t i c s '  i . n t c ~ t t  wit11 r e s p e c t  t o  o t l ~ c r  p a r t s  o f  t l ~ c  S:IIIIC s c h n o l  s y s t c m .  

OII t i l e  c o n t r a r y ,  w l ~ c r c .  a s  h c r e ,  t l ~ e  c a s c  invol .vcs  o n e  :;chooL board .  n  

f i n d  Lng of 1.ntcnf  ion:^? s c g r e g a t i o ~ l  on  i t s  p a r t  i n  o n e  p o r t i o n  o f  a 

:;ci~ool, sys tem i s  I1Lg11l.y r e l e v a n t  t o  t h c  issur: o f  t h c  b o a r d ' s  i n t c n t  wiLh 

r c s p c c t  t o  o t h c c  sci;rcgntcd ~ ; c l l o o l s  i n  t h c  systcn!.  T h i s  i s  n ~ c r c l y  an  

: ~ p p l  LC:IC [.on 'of t l ~ a  wcl.1-:;cttl.cd c v i d e n t j a r y  p r i n c i p l e  t l ~ : ~ t  ' t h e  p r i o r  d o i n g  

o f  o t l ~ c r  si.n~i.l.:~r a c t s ,  W I I C ~ I I C I -  c l . c a r l y  a  p a r t  of  n  schcnlc o r  n o t .  i s  u s e f u l  

a s  rctlucin&: t lrc p o s s L l ) i l i t y  Chat t l ~ e  a c t  i n  q u e s t j . o n  was ilonc wit11 i l ~ n o c c l ~ t  

i n t e n t .  ' IT I.li.j;rnorc, ' ~ : v i d c n c c  200  ( 3 r d  c d .  1940) ' '  37 1.. Ed: 2d. n t  56- 

563) 613  U.S. a t  207. 

H I I ~ ,  t i l e  1)urdcn r l ~ u s  shifted c o u l d  n o t ,  s a i d  J ~ ~ s L i c c  I lrcnnnn, bc  

r c h u t t c d  by "some al.l.egcdl.y l o g i c a l ,  r a c l a l 1 . y  nc11t ra1  e :q) l :~na t ion , . "  R n t l ~ e r  

t l ~ c  h ~ ~ r d c n  rcqu  i r c d  11cooE s u l f  i c i c n t  " t o  s u p p o r t  n  f i n d  Lng t l ~ a t  scy , rc l :a t ive  

i n t c n t  w:~:; n o t  amon?, t h c  f a c t o r s  t h a t  m o L i v a ~ e d "  t l ~ c  s c h o o l  I ~ o a r d  a c L i o n .  

( I d .  a t  210) .  'L'llus 111 3 s t r o h c  J u s t i c e  Brc~innn  s t  r u c k  a  s c r i . o u s  Illow t o  

t h e  c x c u s c  t11at Ella : ; c l~ool  bonrd was pur:;uinL a  "nci .gl~borllood s c h o o l  p o l i c y . "  

Tile Sul,l-cstc C o u r t ,  . l ~ o v c v c r  , v c n t  evcn f u r t l l e r  in  i t s  o l l in ion  . l n  

p r o v i n g  t l ~ n t  1'nr.k ilil.1 !:cliool.s wcrc  in tcn t i .nn ;~ l . l .y  s c g r c g a t c d ,  t l ~ c  p l . :~ i .n t i rFs  

I~nd s l ~ n m i  cno11):11, v i .L l~out  r c l ~ u t t : l l ,  t o  p r o v c  t l ~ : t t  t l ~ e  !lcnvcr S c l ~ o o l  E ~ S ~ C ! I : I  

' 
i11 f a c t  :I "du:~l. : ; c l~oul  sy::t:c~o." " . . . . v l i c r c  I ' l n i n L i l C s  provctl t l ~ : ~ t  t l i c  o c l ~ o o l  

a  s u b s t n n l i n l  p o r t i o n  o f  t lm s t u d e n t s ,  s c h o o l s ,  ceacl~er: ;  and r : ~ c i l . i ~ l c s  

w i t h i n  t h e  s c l ~ o o l .  s y s t c m .  j.c i s  on1.y conlnlon s e n s e  t o  c o n c l t ~ d c  t l ~ a t  t l t c r c  

c x i s t s  a p r c d i c a t c  f o r  a  [ i n d i n g  of t l ~ c  c n i s t c n c c  01' a  rlr~nl s c l ~ o o l  : ; y s t c ~ ~ ~ , "  

S 
( Id .  a  t 201) .  

J u d g e  Uoylc was i n u t r ~ i c t c ~ l  t o  d e c i d c  w l ~ c t l ~ c r  t h e  b o : ~ r d ' s  p o l . i c y ~ w i ~ h  

r e s p e c t  t o  P a r k  H i l l  made t h c  c n t i r c  sc l loo l  sy:;tcm a  d11i11 S C I I O C ~ ~ .  S ~ S ~ C I I I .  

Abscnt a  r e b u t t a l  a v a i l . a h l e  t o  t l ~ c  d i s t r i c t  t l ~ a t  t l ~ c  I'nrk l i i l l .  arc; l  v r ~ s  

o  s e p a r a t e ,  i d c n t i f i n l l c  and ~ ~ n r c l a t c d  s e c t i o n  o f  t h c  s c i ~ o o l  cli:;cricc a11t1 

t h u s  s h o u l d  be  t r e a t e d  s c p r ~ r n t e l y  ( a d m i t t e d l y  a  n c ; ~ r l . y  ln~puss i l ) l . c  n l ~ s t a c l c )  

t h e  c o u r t  v n s  t o  d c t c r ~ n i n c  i.f t l l c s c  a c t s  c r ~ ~ l v c r t ~ d  tlii: Systcln inl:o a  du:ll. 

s y s t e m .  And i f  s o ,  t l ~ c  D i s t r i c t  C o u r t ' s  o b l i ~ : a t i o n  ?.>as ( lctccinincd 11). ( ; c c c ~ ~ .  

The s c l ~ o o l  d i s t r i c t  would t h c n  I ~ a v c  a n  a f f  iuntnt i.vc r l ~ ~ t y  Lo r l c s c g r c g : ~ t c  

t l ~ c  e n t i r e  sys tem " r o o t  and brnnch ."  I n d c c d ,  o n l y  i n  t l i c  n h s c n c c  o f  s11cl1 

a f i n d i n g  would t l ic  q u e s t i o n  o f  i r rcsu tn l~ t ions  v i s  a vi.:; t l l c  "coral c i t y  

sc l ioo ls"  conin i n t o  p l a y .  

I n  t l ~ c  c v c n t  of .ludge DoyLc found t h a t  t l ~ c  I'nrlc Ili.l.1 r c l ~ o o l s  ware  n u t  

a  i s o l a t c d  p o r t  of  t h e  d i s t r i c t .  l 'hc Judge found Lho c o n c l . ~ ~ r ; i r ~ n  " i . ~ ~ c s c : ~ l ~ : ~ h l . c "  

t h a t  t i ~ c  Dcnvfr sclhools s y s t c m  rlns a du:ll sys tcn l  ~.!Ltl1 in tl~.: S u l l r c ~ t ~ c  Court. ' s 

d e f i n i t i o n ,  (368 F .  Supp. 207 ( 1 9 7 3 ) ) .  

, Ilow s l ~ o u l d  1 . i ~  understand t h e  I)anvcr c a s c ?  !Ilmt d.id t l~c:  Suprciac Cour t  

. do and what d i d  i t  f a i l ,  t o  do?  i : i r s t  t i ~ c  c o u r t  rc.je<:tccl a  s L r u c t 1 1 r a 1  

a p p r o a c h  j u s t  i l  i f d  by n l l c g c d  u n c r l u a l L t i c s  in  : ; l . ~ ~ t l c ~ ~ t  p c r l t ~ r n ~ a n c ~ : .  il:~d 

t l j c  c o u r t  ndoi, tcd s ~ l c l l  n 110s i t  ion  i.t ~ ~ o u l d  II:IVC placccl nn a f l i r : ~ ~ : ~ t  i.vc d u t y  

o n  s c h o o l  b o a r d s  t o  dcr;e:;regncc upon proof  o f  cclrrcat.i.on:~l 11:1rla t i )  Irl:lcl< 

c h i l d r e n .  



') 7 

Notc, I~owcvcr, ellat sucll a  dec i s ion ,  i f  based upon an cd t~cn t ion :~ l  

harm thcury. had cl:~n[;crs of i t s  5~11 .  l'hc cducat ionnl. (and psycholog i cn l )  

l~nrm tllcory of :In n l l i rmat ive  duty wou1.d seem t o  arguc tha t  t l ~ c r c  i s  n  

Constittltional viulncion only Lnsofnr a s  tllcrc i s  a  dclnol1strntah1.c c~luc:ltioual 

l ~ a r ~ n  flovlnt; lrui~l t l ~ c  si.greg;ntion. IT t l i i s  i s  a  1n:ICtcr of prool tlicli tllc 

cxLstcncc of  a  violi1tiol1 1,~0lll.d turn upon considerat ions s ~ ~ c h  a s  the q ~ ~ a l i t y  

of education, p:;ycho\.ogicn 1 consequences of segregat ion,  q11a1 i t y  of f a c ~ ~ l t i . c s ,  

c t c .  T l  s u c l ~  ;I l i n u  wcrc fol.l.owcd, i t  i s  i n t e r e s t i n g  t o  :;l~ccr~lnte on thc  

n:ICure of  proor. W O I I L < I  proof of :I v i ~ l a t i o n  l ~ i ~ i g e  111)011 the e:( is tc~icc O F  
I 

dc~aonstrnt:~bl.c i . n c r l ~ ~ : ~ l i t i c s  s11cl1 ns  tcnchcr t r a i n i n g  or  r c s ~ ~ l t s  on 

a c l ~ i c v c ~ ~ ~ c ~ i c  cc::ts? K3!11:! s p c c ~ ~ l a t i v c  evide~ice o r  p s y ~ 1 ~ u l . o ~ ; l ~ n l .  and moral 

harm I)c perla i ur;il)l.c? 

'I'o t l ~ c  dcr,rcc t l ~ : ~ t  olc:~si~r:~l).lc f a c t o r s  would I,c consi.clcrcd, would tltc 

rc1cv:lnt colnl,arisons I,c bctvccn a l l .  I)lack and 31.1 wllitc s t ~ ~ d c n t s ;  or  

bcLwccn blaclc s ~ u d c n t s  i n  scgrcantcd sc l~oo ls  versu.5 hlnck sLudcnLs i n  

inLcgr ;~~cd  scho<,L:;; or  betwcen black s tuden ts  in black sc i~oo le  and wlriLc 

stl~dcnt:; in  wl~i.tc scltool::? And would not a l l  of t h i s ,  no In:lttcr liow done, 

I.cnd t o  tltc u l c i ~ n : ~ t e  rc:;ul.t Incans tha t  delendcnts  woul.tl bc all.owcd to  nlakc 

n "f :~ctual  a t ~ n c l ~ "  on ilrobr11 11). proving no educat ional  or  psycl~olo$;i.cal 

11:lrn17" 

The second point to  be ol,serv~:d i n  Keys i s  tha t  rlcsl) i t c  scpar;ltc op illions 

by Flr. . l ! ~ s ~ l c c  I'o!.ioiL and !Ir. . lustice Douglas, the  court rcr81scd to adopt 

;I purc1.y s t ructural .  rno~lcl of  vl.nl.at:ion I~nscd upon t l ~ c  T:~ct n f  scl)aratiun 

'1 7 
d i s t  inct iun and dr:cl.:~rc scgrcj;:ltc~l :;chools i n l ~ c r c n t l y  I I I I C ( ] I I : I ~  FIr. . lusticc 

I)oul;l:~s's po:; i t  Lo11 rest:; upon c l ~ e  rnt  ionn1.e t  l l ; ~  t  tllc d  i s t  i ~ l c t i o n  sl~ottl.rl Ijc 

t l ~ e r e f o r c  s t a t e  a c t i o n ;  i . c .  a l l  i s  rcaLly sclioul 11nartl inLc!~~Litln. ((413 

U.S. 189 a t  215, 216). !Ir. . lust ice l'owcll, however. ~~rov ic lcs  :I d i r l c r c n ~  

r a t i o n a l e ,  c lose r .  co c~liat wc: llnvc cnll.cd a  s t ruc tu r t t l  :ll,l)ro;~cl~. 

"Ratlrcr, the larni.li3r root  cnusc o l  sc::rcgntcd scllocll.:; in 

a l l  thc b i r t~c in l ,  mccropolitan ;lrcas of our co!ltitry i s  c s s ~ : ~ ~ L i i ~ l . l y  

the sarnc: oric oE scgrcgated resident  in1 n~~c l  mig~:at:ory pa t t e rns  

tlle impact o l  wliicll on t l ~ c  r a c i a l  comliosit ion of t h e  ?cl~uol s  !::IS 

o f t cn  pcrpct~ts tcd nud ra re ly  .~lncl iuratcd by ncLjon o r  011111 11: 

school n u t h o r i t i c s ,  (ill3 U.S. n t  222. 223) ." 
J u s t i c e  Powell. sllpports t h i s  l i n c  of nrguntcnt by not iny .  t.hnt ::omc 

sucll pos i t ion  i s  necessary to support the  co~lc lus ions  or t l ~ c  c a r l i c r  

dec i s ions  in Grccn and S - . . ~ n n n . ~ ~  Sinco the rc~ncdy inlposcrl by S I J ~ I I I ~  111ldcrrn1.rlc.s 

the  argulncnt t11nt thc on1.y violat.ion to he rc~ncd i . 4  i a  tll:~c cnr~:;c<l 1);. r l ~ c  

pur i~ose lu l  a c t i o ~ ~ s  of tllc sc l~oo l  l1obrd, the  deFinitioil s110~11ci bi: :~I.LI:~~:.:LI to  

j u s t i c y  thc  rcn~cdics  r.rl~icll hnvc been ordcrod. Tl~us tltc cxistcllcc or 

segregated schools would, l o r  Powell, crcnLe a prima r ; ~ c i c  c.1:;~ of v i o l a L i o ~ ~  

and tllc board would llavc tllc hurdcn o r  s l~ouinz t l~cy  worl: opornti.ng :In 

i r~ tcgra ted  systcnl, pritn:~rily hy slioi~ln}:, sc r ious  c f f o r t s  I:o r lc : ;c~:rc~:~tc .  

413 U.S.  a t  225, 2 2 6 ) .  : 

Eiote tha t  sucll :I pos i t ion  it :  l ~ o t  :justiCii!d on at! cduc:~L ional. l~nrnl 

theory. If i t  i.s t o  I)c j u s t i l i c d  i t  must be on an :~l>proncll iocu:;cd : ~ t  

. separatism pcr s f .  To again qtlotc Jun t icc  Powell, 

" I  ~,,oulrl now d c f i n c  [ t l ~ c  ~ I J I ~ ~ ~ : I I T I C I I ~ : I ~  p r i~ lc . ip lc ]  :is t.11~ r i ~ l i t .  ~lo:riv~!iI 

Front tllc I:qt~al Proccit i.orl Cl;~trsc to  ch.pcct tllnt ollcc Llle SL:lt:c iras 

assu~ncd rcspons ib i l i  ty fo r  cducnt iun. I.oca1 s c l ~ i ~ o i  I,o:~rtl:: wi .1  l  upcrntc 

integrated sc i~oo i  systenls witl1Ll1 t l ~ c i r  rcslifcLivc di : iCricts ,  !&I3 U.S. 

2 2 5 ,  226.'''' 



'l'hc C o t ~ r t ,  I ~ o v c v e r ,  r c f u s c d  t o  a b o l i s l ~  tile d c  f n c t o  - d c  j l l r c  d i s t i n c t i o r l .  f o r  b o t l ~  t h e  n u r t h  and t l t c  S O L I C ~ I .  Iridced i t  mi.gllt lrnvc a l , i~carcd  ~ I I : I C  t l ~ c  

; J I I ~  m:~i.rltaincd t I ~ e  r e c ~ ~ ~ i r e ~ ~ ~ e n t  t 1 1 3 C  t h e  p1.aj .nt iff  p r o v e  scy , rc ) ;a t ivc  p l l rposc  
1 cor r r t  hati ~ 1 1 1 )  s i l c i l t i o  n l i o l i s l ~ c d  t h e  rle j u r e  rcqu  irc111c11t i n  r ~ o r t h c r n  case!;. 

or1 t l ~ c  p a r t  o f  t l l c  :;chool. honrd .  Thus t l l c  c o u r t  1)ackrd away f rc~m a  s t r r lc tur : i l  \{hctllcr t h i s  !%,as t h c  ca::c dcperidc:l upon t l ~ c  i n t c r p r c t a t i . o ~ ~  u l  sc\rcr:~i .  aml l ig ious  

~ n o # l c l  o f  t l l c  viol:rl:iun. Standin;,; a l o n e  t l l c  olltcolnc d a t a  ( C . Z .  a  scfircf;atecl p l i r a s ~ s .  M11a: p r o o f s  would p l . n i n t i f T s  llavc t o  show t o  nlalcc n  ;,rillla fnc1.e 
& 

s c l ~ o o l ,  sy:;l.cnl) wo111.d riot s u f f i c e .  N c v c r t l i c l c s s ,  d c s p i t c  t l i c  I -c tcn t j .on  o f  c a s e ?  IJould dcfc l ide l l t s  c v c r  be : ;ucccss fu l  i l l  plcndin;:  " ~ i c u c r n l "  c r i t : c r i n  

cllc d c  J t r r c  L ~ I ~ ~ I I ~ [ : c ,  t h e  Keys c a s e  c o n s t i t u t e s  a s l ~ j f t  in  t l ~ c  d i . r c c t i o n  s u c h  3s nc lg l ibor l~ood s c l ~ o o l s  a s  a  j u s t i f i c a t  i.on Tor t h e  i r  : ~ c t  loll? :.!h:~t 

oT n more :;trucLur:ll npproac l l .  'Ellrougll t h c  t l sc  o f  t h c  langlloge o f  [ ) resunlp t ions .  c o r t s t i t u t c s  n  "mcaii ingful" p o r t i o n  of n  d i s t r i c t  s o  :IS t o  : ~ l l o ~  t l l c  

n ~ l d  Irur<let~s t l ~ c  c o u r t  ill f a c  t made proof  o f  sc l loo l  segrcgnl:  ion Fni.rl.y ca!;y presrlmption oE a  dun1  s y s t e m ?  Koul.d t lrc " a l l  v c s c i g c s "  and " r v o t  anrl 

f o r  ~ ~ L n i n t i f f : ; .  'I'llc kcy p l l rase  i s  " d u a l  s c h o o l  sys tem."  U n t i l  I ~ e n v c r  t l l c  b r a n c l ~ "  l a n g u a g e  i.n Green and Svntln mean t l l c  same t l~ in : :  in  n o r t h c r r ~  ca:;cs 

p11r:lsc :;lt:ircd a C U I ~ I I I I U I I  s c n s c  an11 a l e g a l  mcnning.  A sysLeln was d u a l  w h e r e ,  
I a s  i n  s o u t h e r n  o n e s ?  The Keys c a s e  r a i s e d  11c:irly nr: ~n:lny c l t~es t ion : :  n s  i t  

by L:Iw, bl.nck a r ~ d  r ~ l ~ i c e  c l ~ i l d r c n  wcrc  kept  i n  s e p a r a t e  t a c j . L i t i e s  and t a u g l ~ t  ariswered.  

by f : ~ c u l . t i . c ~ ;  ol: t11oj.r own r:rcc. Now d u a l  n ~ c n n t  n  d i s t r j c t :  i n  v h i c h  some ! 

" m e n n l ~ l g f u l "  n11111l1cr o f  :icl~oo.Ls w i t h i n  t l i c  d i s t r i . c t  were i n  some way n l t c r c d  
D e t r o i t :  Boot and  3rancl1 '!ortlicrn -- -- .- S 9 l . e  - 

I ,, I n  most l a r g e  Amcricnn m e t r o p o l i t a n  a r e a s ,  t l rc o1.d c o r e  c i t y  Il:rn I ~ ~ c ~ . I , I I ~  
I,y sch<,o l  c l ' f o r t s  t o  s c g r c g ; ~ t c .  T l ~ c  s c l ~ o o l s  d i d  slot have  t o  I)c a l l .  b l a c k  o r  ', 5 

: i 
i n c r e a s i n g l y  b l o c k  a s  u i ~ i e c s  !lave in igra ted  t o  t l l a  sullurl,!;,- ( : x u  'l'nul)er, 

nl.1. wlbitc. I :a~r would a l l  t l l c  s e g r a g a t i o n  w i t h i n  t l ~ c s c  s c l ~ o o l s  have  t o  be  
1 ,  

.. I 1969,  1975;  F r ~ r l e y  1975 ,  1 9 7 8 ) .  01ic uclcl~ c i t y  i s  Ilccrc,i.c.. 111 1970,  cllc 
: ~ t t  r  i . l ~ ~ t t a l i l e  L O  r ;c l~uol  b w r d  c f  f o r t s .  

s c h o o l  p o p u l a t i o n  was o v e r  652 b l a c k .  To ~ l c s c g r c g a t c  t l ~ r  c  it! ; ~ l . o ~ i c .  cvcn  
I:y :~dopti .ng t l ~ e  Lalrguagc o f  a  " d u a l  s c h o o l  :;ystcm" t h e  c o r l r t  t o o k  

undcr  a  r a c i a l  b a l a n c e  s t a n d a r d  vou1.d I c a v c  nlucl~ t o  bu ~lt:si.r~!d. Or s o  
tllc s u ~ ~ t l ~ c r ~ t  t l l cory  o f  I:!IC c n s c s  a s  dcvel.opcd from RrolJn t o  Swnnn and n l ~ p l i c d  

, , thougll t  Judge  J u l . i r ~ s  7:oth. 
i t  co t l l c  r i o c t l ~ .  I t  rcco!:nixed t h a t  l o c a l  s c l ~ o o l  b o a r d s  c ; tn  p r o d u c e  r c s u l  ts  

D c t r o i t  pias t r i c l l  ; I S  a ::ingl.c d i s t r i c t  s c l ~ o o l  c3::c. ' 1 ' 1 1 ~  lprc~of !;:IS ,,,,II;I~ 

was t o  becon~c  t h e  s t a n d a r d  s e t  o f  c o ~ ~ s i c l c r a t i o r ~ n  r~:;c*l I?y i > I . : ~ i ~ i t i f f s  t o  

p r o v e  a  n o r t h e r n  v i o l n t . l u n .  l c  i n c l u d a d  cv idclicc o f :  :!.I t c r c d  n t l . ( : r ~ \ l : ~ ~ ~ c o  
. e d l r c a t l o t ~  f u r  vh i tc :  :ttld Irl.;rclc c t r i l d r c n .  I:onrds Ilavc, on n s n ~ : l l l c r  sc : i l c ,  

, . b o u ~ l d : l r i e s ,  c i langes  i i i  i c c d c r  p a t t c r n s  fro111 e l c i n e n t a r y  t u  : ;acot~d;~t.y .scl~o<,L::. 
~ ) c o r ~ ~ o t c d  scj;~:~:&:r t ion . 

j . t h e  u s e  o f  opti .oi ia1 n t t c n d n n c o  ~ r c . a s  in  cl~:irigin;; nc i ; : l~bor l~uo~l : ; ,  c o n ! : t r u c t i o ~ ~  
'I'IIIs effort. Iluwcvcr, 1,s n n l y  p a r t  o f  t h e  c o u s c  o f  n o r ~ h e r r i  r;c;:r-cf:ntion, ,.' , ' . 

, . and l o c a t i c r n  of lieti :;cl~ool.s; i n t a c t  b u s i n g  of I)l:~clc c l i i l ( l rcn  from ovcrcrow,llnf 
and l:li!~:; t l ~ c  <:ol:rcc:cioll a f  o n l y  t l i c  sc~: rc fn t i .on  c:~u:;cd by I,o;~rd n l : t i r ~ ~ ~  Ipcr s e  

ri rnii:lbt I .c;~d t o  :I I.ii~~il:ctl :il~rorlnt o f  d c s c g r c g n t i o n  :rt t h e  rci~rcdy !;ti~:c, ( c . f .  , 

I)workin. ,1977). liy : I ~ ~ O I I C ~ I I ; :  t i l e  clual school  S ~ : : ~ C I I I  I:III);II:I>:~ L l ~ c  c o ~ ~ r t  

b l a c k  s c l ~ o o l . s  t n  c.r;~[)ty clas::roo~nr: ill iilli t c  school!:, :!n<l nrl ntlu occn: : io~i  Lllc 

c r o s s  d i s t r i c t  ht~:;i;i;; of  hlnclc c l ~ i l c l r c ~ ~  from 3 1 1  o\ ,cr~:roiaict i  I)l:~cl< ::cl~ool I:U 

crc;~l .cO t l ~ c  lck;:~ L Cot~rid:~~: 1011 f o r  o n e  :;ct O F  rcn~cdic:; ,  :IS o t l t l  i1ic:11 (11 ~ V : : I I ~ I I ,  , ' I .  

I ' 



ntloLhcr b l a c k  s c l ~ o o l  vhcn v l l i t c  s c h o o l s  wi L I I  s p a c e  nva i  i  a b l  c wcrc  

c l o s c r .  
2 6 

'I'llc d c f c n s c  w:ls : ~ i s u  t r : ~ d i  t i o n a l .  h!111.16: gcncr:ll ly  : ~ c < : c ! ~ t  inl: tllc p l : l i n t j  r T ' s  

i t ~ L c r p r c t : ~ t i o n  o f  p r c  1960  a c t s  o f  segregation, t h c  board a r g u e d  t h a t  their 

cf  Corcs i n  t l l c  p rcccd  l .n~,  t e n  years d i d  n o t  l .nd ica t r .  any  s c j i r c g o t i v e  purposc .27  

'The imlmrtance  oC t h c  I l c t r o i t  c a s e  cmcrgcd o n l y  a t  m i . d - t r i a l .  'The 

a t t o r n e y  Tor t l ~ :  i l ~ t c r v c l l o r s ,  t h c  Conccrncd C i t  i z e n s  f o r  Hct t c r  E d u c a t i o n ,  

(IUII; J.c.1 L1.y :I W I I  i . tc  Imrerlt g r o u p )  thor1g11t t h a t  t h e  p l a  i.111: LlPs would h c  c n t  Lt l.cd 

t o  n rcmcdy :IS t l l c  t r i a l  pro;:rcssed. I n  J u l y  oE L971, i n  s e a r c l ~  of a 

111cLrol1o1. i t : ~ n  rco~c( ly ,  Ilc nlovcd t o  joi.11 a s  dcfcndo11ts  t  h c  c i g h t y - s i x  s c h o o l  

c l i s ! : r ic t s  i n  t l l c  1)ctrr i ic Si.iSA. Thc i n i t i a l  r e q u e s t  co j o i n  was n o t  n c c c p t c d  

2nd . l t~ilgc l < o t I ~  ~ ) r o c e u d c d  t o  m:~kc i i n d i n g s  31;ai.nst t h c  1 ) c t r o i t  ~ ~ 1 1 0 0 1  hoarcl 

:~ntl t l l c  s c n t c .  
?8 

'I'llc caul-t :I:;I<cLI f o r  rcmcrly p l n n s  lroln n i l .  t h e  p a r t ' i c s .  The I~oarrl  

o f f e r e d  :I p1a11 w l ~ i c h  p r o v i d c  i o r  3 3 , 0 0 0  ~ ~ p p c r  e l c m c ~ ~ t a r y  p ~ ~ p i l s  t o  have  

r:lci.a.l l y  mir.c(l cl . ;~ssc!:  two 11al.l cla).S n wcck. Tha NAA(:P p l a n  so11g1lL n 65-35 

Isl:~ck v h i c c  r a t i o  in  cncll s c l w o l  i.n t h c  d i s t r i c t .  Thc p l a n  woul.d r c q u i r c  

t l ~ : ~ t  l 0 0 . 0 0 0  p~~pi . l : ;  1 ) ~ :  r c :~ss i ; :ncd .  'The two key p l a n s ,  l iuvcvcr ,  were  t l l o s c  

of cllc S t n t c  1:o:ll:d oT Ecl~lca t ion  and t l l c  wl1 l . t~  parent g r o u p .  Tllc s t a t e  

p l o n  wuuld rcpl.:~cc I )ccro i t  a ~ r d  35 S U I > I I ~ I ) ~ I I  d i s t r i . ~ ~ ~  ~~ei. t- i~ s i x  I)CTJ t l i s t r i c t ~  

C I I  I C I J  I ;  I o  I r o i L .  ' I l l is  wo\lld r c d u c c  t l i c  Lotn l Il l :~ck c n r e l l o ~ o ~ ~ t  

i.11 t l l c  s i x  ~ ~ c ~ ~ ~ l i ~ j t l . i c t ~ ; S ~ : o n ~  65Z t o  35:!. 'I'llc 1pl.nn a l s o  j?rovi<lurl f o r  t l ~ c  

f l ~ t u r c  i ~ ~ c l r ~ : ; i o n  o f  cli-rc d i s t r  i.ct:: i n  t h e  SFISA i f  nucdcrl Lo p r c s c r v c  

i n L c ~ . n ~ t c d  :;cltuol:;. 'I'llf i . l ~ t c r v c n  I I I ~  ulli t f  Ilct r o i  t c r r ,  o l.so ;)rc:jcliCbd :J 

pl.an which i n c l l ~ d c d  6 6  sc l ioo l  d i s t r . i c L s  i n  n s l ~ i ~ l c  n s s  i g ~ r i s c ~ i t  nrt.:l. In 

r e a c t i o n  t o  t l~cc:c two p1n11s m:lny suhtrrban d i : ; ~ r i . c t s  ~novcil t o  intcrvcnc: :IS 

d e f e n d c n t s .  T l ~ e  c o u r t  a l . lovcd  t h c  i ~ l t c r v c ~ l t i o n  h u t  proll ib. i . tcd t h e  11cv 

I p a r t i e s  from r a i s i n g  F a c t u a l  o r  1.cgal. i s s r ~ c s  n l r c a d y  : ~ d J t ~ d  i c : ~ c e d .  'I'llc i r  

r o l e  was l i m i t e d  t o  h c l l ) i n g  t l l c  c o u r t  c o n s t r u c t  il rcmccly. 

By t h i s  p o i n t  i n  t l ~ c  t r i a l ,  n s  o c c n s i o ~ ~ a l l y  hnllpens i.n scltuc~l. c::~scs, 

t h e  r c l n t i v c  p o s i t i o n : :  of  t h c  p a r t i c s  v n s  no l.011y.c~ c l c n r .  l'hc I)c:truit 

board was v c r y  ri~ucll i n  l a v o r  of n m c t r o  s o l r ~ t i o ~ ~ ,  arj :ui~l):  tlt:lc :I c:i.ty o111y 

p l a n  would c r c a t c  a t o t a l . l y  h l n c k  c i t y  d i s t r i c t  surroui:cii:tl I,y wl~l t r :  s111~11rl)s. 

The w h i t c p o r e n t  g r o u p .  C.C.R.K.. a l s o  supported a n c t r o  ru111cdy. f c u l . i ~ ~ a  

t h a t  t h e y  n i o n c  s l l o t ~ l d  n o t  h c a r  t l ~ c  " c o s t s "  of i n t c g r a r i v n .  'The i!.'v\(:I', 

on  Lhe o t h e r  hand ,  !..?as l . css  a n ~ c n a h l c  t o  t h i s  nppt.oacll. I : i r . s t ,  elley ~ ( I I E I J  

i t  would c o u s c  d c l a y s  i n  any  1pi.an. And s c c o ~ ~ d ,  t l tcy 1t:lrl rcci:ntl.y 1 iti;::l;crl 

a metro  c a s e  i n  ~ i c l l a n o u d  VA., wllich I I : I ~  1)ccn r c j c c c c r l  lhy Lllc conrL of 

a p p e a l s .  'I'llc S ~ ~ p r c m c  Cour t  11.711 a i f i r ~ i ~ c r l  L l ~ c  l o l i c r  c o u r t  I)y :)I) cc~~~:~l . l . : ,~  

d i v i d e d  4-4 d e c i s i o n  SL2  U.S. 92 ( 1 9 7 3 ) .  I l c t r o i t  was 11ot Cllc iclcai. cusL 

c a s e  t o  r c t r y  c h a t  i s s u e .  Ilut .ludgc Rot11 wn!; 11ott:o Ijc cli:Lcr~-ed froel  t l l i s  

d i r e c t i o n .  Ilc r e j e c t e d  t h c  RAACI' 1)lnn b c c a u s c  "t l lc  r a c i a l .  c o ~ ~ ~ l i o o i t  ion 

of t h c  s t u d c r l t  body i.s o11c11 t h a t  t l ~ c  p l a n ' s  Lnll?lcmcntation vould  cl.c.:~rl.y 

mokc t l ~ c  c l l t i r c  D c t r o i t  p u b l i c  s c h o o l  systclll r a c i a l . 1 y  1 ~ l c n t l f i o l r l . e  ns 

b l a c k , "  (I lnin 1970:  2 5 9 ) .  .Judge llotll v : ~ n t e ~ l  a n  arc:! of s i l r f i c i c n t  si;:,: 

t h a t  a f t c c  t i ~ c  d e s c g r c g : ~ t i o n  p l a n  W C I I C  i n t o  c f f c c c  t h e r e  b:o~~lrl he  n u  r:!ciall.y 

i d e n t i f i n h l c  schooi : ; .  'I'ilc arcs i~lcI.udc(l  153 s c h o o l  d i s t r i c t : ;  :riel: 7S0,!,00 

s t ~ ~ d c n t s .  l 'wcnty f i v c  per c c n t  o f  t l l c  s t u d c ~ l c s  in t l l i s  :lrcn ut:rc I,l:lclc. 

Rot11, o f  cour:;o. I I : I ~  toucllcrl L I ~ , C I I I  :I kcy issklc c o t l c c r ~ ~ i l l l :  r6:1111:dy. I.(  

I l r o w ~ ,  r111a KCI.S r c q u i r c d  :I "l:oot nrld I I C : I I I C I I "  : I ~ I I ) T O ; I C I I  C O  I I O ~ L I I C ~ I I  c::l!:es ~ I I C I I  



all c n t i r c  scllool. d . i . s t r i c t  v h i c l ~  was i n  common ~(111::~. '::-.::: r a c i a l . l y  i d c n t i E i ; ~ l i l c .  

I n  t l l c  par t ic r11 .ur izcd  1 . n ~  1.c o f  sc t roo l  l a w ,  L l ~ c  r:cl~ooLs rgould n o t  bc  

I d c n t i E i n b l c  i l l  t l re s c n s c  t l l a t  c v c r y  D c t r o i t  s c h o o l  vou1.d l o o k  l i l r c  v e r y  

o t l l c r  sc l roo l .  B i ~ t  i l l  c v c r y  o t h e r  s c n s e ;  t h e  p c r c c p t i o n  of t h e  I l c t r o i t  n r c a  

c o ~ ~ ~ n ~ u ~ ~ i . t y ,  t l ~ c  p e r c e p t i o n  o f  t c a c h e r s  and 1iupil.s i.11 t h e  d i s t r i c t .  and i n  

t l l c  vi.cw fro111 I.:ln!:i~ig arid Wnsli ington,  t l ~ c  ! )c t ro i . t  s c l ~ o o l s  uou1.d IJC r a c i a l l y  

i .~lcnt  i f  l.al11.c a s  black. 'Tl~c Const  i t n t  i o n n l  v a l . r ~ c  of a  sin!:l c  c o n ~ n ~ i ~ n i t y  woul(l 

n o t  I)e s c r v c d .  A I I ~  i.rrsolar a s  " u l i i t e  I l i g l ~ t "  and " t i p p i n g  p o i n t "  :rrgilments 

a r c  c r u o , 2 9 ~ l i c  I ) c t r o i t  sc11ool.s would 1 ikc l .y  bciomc lnorc a i d  more i . c l c n t i f i a l ~ l c  

ill tllc T n t ~ ~ t a .  ('l'orl:ry t h e  D c t r o i t  s c l ~ o o l  d i s t r i c t  s t r ~ d c ~ r t  p o p u l : ~ t  ion  i s  

a p l ~ c o x i . ~ ~ ~ : ~ t c l y  Y 5 Z  I r lnck . )  

A 1)ctro i.t pl.ntr ofl:c~:cd l r c i t l ~ e r  t o  c r f c c t u n  t:c a  s u b s t a n t i a l ,  r l c s c g r c g a t i o n  
I 

11C I ~ l n c k  s t l l < l c ~ r t s , i n  t l i c  I )c t ro i . t  ~ n c t r o ~ ~ o l i t a n  a r c a ,  n o r  t o  p r o v i d e  n s t n h l e  

~ l c : ; c g r c g a t i . o ~ ~  a o l u t i . o ~ ~ .  Thc SisLlr Ci . rcu ic ,  rccogn  k i n g  t h i s  l.or,j.c, u p l ~ c l d  

.111d;;c Rot11 i n  .June o r  L973 in  a n  c n  bane I ~ c n r i n ~ ; .  484 1:. ?rl. ( 6 t l 1  C i r .  1973)  

(en  I ~ n ~ i c ) .  l'hc l c p ~ l  ground Tor t l l c  w i d c r  r e ~ i ~ c d y  was t l ~ c  I:rct t h a t  k l ~ c  

I k t r o i t  sclluc~l.:: wctc  : ;cGrcgatml Ily a c t s  o f  tllc S t a t e  o f  Biicliigan and a c t s  

o f  Lltc 1)etroi . t  boaril wlrJ.cli w c r c  n t t r i11utab l .c  t o  t h e  S t a t e .  I t  I ~ c l d  e l la t  

under E l l c l ~ i ~ ~ , : ~ ~ ~  i.:~w I.ocal : ; c l ~ o o l  d i s t r i c t s  a r c  ~ n c r c l y  fn:; trumc~rts o r  t l ~ c  

St:r tc,  c rc :~ tc r l  f o r  ad mil^ i.::tra t i v c  c o n v e n i c ~ ~ c c .  Cent ra l .  t o  t l ~ c  6t!1 Ciccui t :  

01) i11io11 w:~:; t l ~ c  Ilol.d.i~ig t l ~ : ~ t  t lrc i .nc l l~s i .on  oC t l l c  r . u b ~ ~ r l ) s  d i d  n o t  r e q u i r e  ' 

a  C i.11d j.ng L I I ; I ~  C:ICII ::11lii1t1) was i i ~ d c p c n d c n t l y  g u i l t y  o f  i n t e n d e d  a c t s  0 1  

sc:;rcgacioir .  'I'lto cn:;e r.!au appcalec! I)y t lrc s r~ l , r~rb : r~ i  d  i s t r  i . c t s .  l iv  

I n  n 5-!I d c c i . s l o n  t lrc S u p r e o ~ c  Cour t  r c v c r s c d .  (:liief J u s t i c e  T:l~rl:cr 

i~cLcl t l l :~c  vl1il(! in :;0;11c c:lscs i t  would IJC p r o p c r  t o  ~1cr;cjirq::rtc ncros:;  

' . , d i.:;tr i c c  h u i ~ ~ r < l : ~ r  j.cs. tl~i.:; coril.cl \ ,nly I,,: don<! i.n n c a s e  '.il~urc t l ~ c r a  :<:I!; :I 

s loovi~ i~ :  of ":I co r i s t  iL11t ioil;tl v j n l . a t  ion wi t l ~ i n  4r11c d  i s C ~ - i c l :  1:11:1t I ~ ~ O ~ L I L C S  n  

s i g n i f i c a n t  s c g r e g ; l c i v c  cTfci:t jn  a n o t i i c r  d i . : ; t r i cc  ," 4 1.:; U .S .  7.17, 744-7L5. 

l'lic p l . a in t iTCs  I:ad t h e  burdcn  0 1  sliowlng s u c l ~  a n  c f f c c t .  'Sl~c conlrc fo t~n( l  

t h a t  i n  D c t r o i t  t h c  v i o l a t i o n s ,  e n d  t h e i r  c r f e c t s  wcvc l i ~ n i t c d  t o  L I I ~  

D e t r o i t  d i s t r i c t .  . . .3'' Tlic a c t i o n  of t l l c  S t a t e  voult l  n o t  al .onc s u r f  i c c  

t o  r e q u i r e  a  m c t r o p o l i t a ~ ~  ~ c m c d y . ~ ?  

The rcsu1.t was t h a t  p l . a i ~ r L i I f s  v c r c  I.cfl: wit11 :I c i t y  o11l.y pi.:111 ill I ~ c ~ r u i t .  

J u d g e  Rotli d ic t l  s h o r t l y  h c f o r c  t l ~ c  S r ~ p r c n ~ e  Cour t  rcnc l~c i l  iitr: dci:i::iol~, : I I I ~ /  

Judgc  Rober t  DcChscio t o o k  O V C K  tlrc C:ISC. 7 1 1 ~  remctl i.cs ~) ro[~or ;cd  I,y t l ~ e  

p a r t i c s  t e l l s  u s  a  good deal n l > o ~ ~ t  t h c  s t a t e  o f  s c l ~ o o l .  ~ l c s c j i r v ) ; : ~ t i o n  i n  

t lrc pos t -Denver ,  p o s t - D e t r o i t  n o r t l ~ c r n  c a s c s .  

Thc ?Illr\CP c o n t i r ~ u c d  !;it11 n  p r o p o s a l  f o r  t l t c  c l . i ~ n i ~ ~ ; ~ t : i . o ~ ~  o f  r n c  i :~Ll y 

i d c n t i f i a b l e  sc l roo ls  i n  t h c  c i t y .  Thc stanclnrd ~ ' ro l ioscd  b:: t l i c l r  c?:l>i:rt, 

Gordon F o s t c r  d e f i n e d  a  dcsegrcgnee( l  s c h o o l  ;I:; o n c  I I ; I \ , ~ I I ~  t l i c  sanlc r : l c i :~ l  

c o m p o s i t i o n  a s  t i l e  d i s t r i c t ,  p 1 . u ~  o r  minus 15X. At t l ~ c  t i l : ~ c  i L   ti;^:; prc~l~i>::cd 

t h i s  f o r n ~ u l a  would require s c l ~ o o l s  t o  be heLvecn 5 7 .  5 :~iid $7 .  .5:< l ~ l : a c l : . ~ ' ~  

Tllc p l a n  c o n t o i n c d  no " c d i ~ c a t i o n n l  c o ~ n p o n c ~ r t s "  nnrl i1;nor~:d i n c c r l ~ a  I, rcl ; iot l :~ I. 

b o u n d a r i e s  wi i ic l~  lrad hccn c s t n b l i s h a d  i n  1)ctroiL dtrrinl: a n  c : ~ ~ : l i u r  

" d o c e n t r a l i z a  t  ion"  olo\rc;ilcnt. 

Thc s c l ~ o o i  I ~ o a c ~ l ' s  p l a n  proposed  t o  dcsc j ; rcg :~ tc  t h e  rcni:rini~i!: ~ n ~ : ~ . j o r i c y  

i g l ~ i t e  s c l ~ o o l s ,  usi.ng a s  niany b l a c k  students a s  ncccsr .a ry  t o  ,lo t l l c  ,iolr. 

Ovcr 130 b l a c k s  s c l ~ < ~ o l s  w3rc I.eEt u n t o u c i ~ c ~ l  (I[;! i.n I.!J7!3 : 2 7 , ; ) .  'Y'i~c! ~ L . ? I I  

a l s o  llad a  lonj; I.i.se oC c d u c a t  i o n n l  "co~nponcnl 's" v l ~ i c i r  v c r c  clc!: it:~lod t o  

improve c r lucnt ion  a ~ i d  c:i..:c clic t r a n s i t i . ~ ~ ~  t o  t l ~ c  ncio systc.~n.  '1'11~: l.i!:t 

i n c l ~ ~ d c d  i t c c ~ s  l i k e :  C~;ir l .?ncc and C o ~ ~ n s c l i ~ i g :  \ 'ocntioti :~l  l i ~ h i c a t i u n ;  Scliool 

Comnurlity R c i a t i o n r ;  T~:; t i lr j : ;  C11rri.cul.u1n I lcs ign ;  :lnd SI:~I<ICIII: IRi::Ilt!: : I I I I ~  

I:csl>o~i:;ibil. i c ic::. 
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Tn c r i t i q u i n g  c:~cl~ o c l ~ c r ' n  plans. Ll~c defc l~dnnts  said t l ~ n t  the ?Ir\Af:l' 

p l a ~ i  would not succcs:;fully descgrcgacc tllc achools hcc:~usc LL would lead 

co rescgrcg:~t lon,  and 1m111d movc many c l ~ i l d r c n  for  marginal chnngcn in 

r ; ~ c l : ~ l  con~positi.on, (Ilain 1978: 276). 

'I'llc p ln l .n t i f f s  argued, on tlre other  Iland, t lwt  d i s t r i . c t s  wl~icll wore 

70% I,l;~cl< were I I O  d i t r c r c n t  tllan tlro:;c wliicl~ wcrc 70'. v h t t a ,  and t c l l i .ng ly ,  

tl~at: tile dcEc~id;~nt:; p1.:1n, by leaving 110% of t h e  school c l ~ l l d r c n  i l l  onc rncc 

r;cl~ool.!;, would c r c n t c  :I new dual  scl~ool. system, onc illtcgratcd and the  

ot l~ct :  s t r i c t l y  scgrcgaccd. Tl~c court  i l l  c h l s  case  adopted thc  dcC&-#ldnnt 

nklc of t l ~ c  ncgtlr.lcllt. I)c>:;lscj.o belicvcd. a s  80th had before I~inl, tha t  t l ~ c  

I)ctro i t  scl~uol:: couicl not bc descgrcgatcd arlcquntcly within thc  hou~ld:~rics 

of. tllc c i t y .  Not I~nving Rotli's a l . t c rna t ivc  o i  n  c r o s s - d i s t r i c t  p l n l ~ ,  I)cblnscio, 

cllor.c to  .in~pl.c~~lcnt n  [tI.;ln w l ~ i c l ~  n~ovcd vcry fcv cl~ildrc:n, and tllt~r; ncco~nplished 

:I n1i1111n:11 : I I I I ~ I I I I I ~  ,of dcse:;rcgation. 3 5 

1)clla:;ci.o cS.c:~rLy bclicvcd t h a t  a  plan st~cll a s  tha t  pl:o[ioscd by the 

NMCI' would not work in :I d i s t r i c t  l i k c  1)etroi t .  "lJlaS.ntiFls contend t h a t  

c l ~ c r c  is only one ~ o n s t i t u t i o n  eqllnlly npplica\,Lc to  n1.L scltool rl i o t r i i t s .  

l ' l ~ t ~ s  tllcy nrl;uc tliac s incc  wa vor11.d not I ~ c s i t a t c  to  apply t l ~ c i r  p:lrnmctcrs 

to  :I 72.5% vllic~: !;clis~)L d i s t r i c t ,  we sllould equally .apply tl~cm to n 72.577 

I,l:~ck :;cl~ool. ~ l i . s t r i c t .  Uc t l ~ i n k  sucl! an argurncnt in tile coh tes t  of tliin ' 

sclroo.l d i s t r i c t  ir: : ; ~ ~ p c r f i c i n l . .  'Cl~c arXulncnt i ~ n o r e s  t l ~ n t  f ac t  t1i:lt t l ~ e  

"l)rnc:tic:~lit.Lcs of  tllc ::i.tu;~tion" wl~i.cil t l ~ c  Const i tut ion requ i res  tha t  

uc take i.tito a ( : c o ~ ~ ~ l t .  wu111d I I C  (1 iffcrc!llt i . t  CI IC  scl1001. c l is t r  l e t  were 

72 .52  wl~lcc,  >lc~n. Clp., rlur;. 1 5 ,  1975, a t  8 1  (Ihin 1078: 281). 

l'llc "l'racc ic:ll. 1.c icr; 9 f t l ~ c  s i t l ~ a t i o n "  wcre appnrcntly tllnt till: 

p l : ~ i ~ ~ t i . l ' f  pL:111 wot~ld 1 ~ : 1 < l  t o  tile ~xndti:; or L I I C  w l~ i tc  >:Id Itl.ncl: ~i~i.~!cIlc 

c l a s s ,  and tliu:i c r e a t e  a  scllool systci~l "1losti.lc t o  in t~ : l l ccLua l  : ~ c l i i ~ v c n ~ c n t , "  

a11d "incapable of ~1c l ivc r ing  basic cduc:~t i.onal s c r v i c c s , "  (1l:lin 1.979 : 281). 

On the  otller. s i d e  of thc  co in ,  Dcilascio I)cl.icvcd tl1nt if blacks were 

represented in a11 I)ctroJt s c l ~ o o l s  i n  sonlc sul)stantin.l ~ ) ro l>oc t io~ l  (30-50%). 

the  psycl~olop,i.col irnpac t  of forced scgrcgat ion wou Id bc gone s incc  t l ~ c r c  

would bc n o  sclrools from v l> ic l~  hlaclcs vcrc cxcltrdcrl (11:1i11 1.978: 280). Tlrc 

 hurt's plan 1)ust:d 92 of the  cllil.drcn i.11 t l ~ e  D i s t r i c t .  rc:~::siji~~ccl 22 ~nttrc. 

I t  omittcd 80% of tlrc I~laclc s tudents  i n  I )ctroi t   fro;^^ tlrc plnli. l : i . f~ :~  

of the sixty-t:ro w11i.C~ major icy s c l ~ o o l s  rc~i~aincd 111ajor i ty  vlliLc. (1l:lin 

1978: 284-295). 

The appcl1atcco11rL I~nsical.ly aifirrncd Dcblascio's order 5 4 0  F.  ?(I. 

229 (1976). Tt did rcqt~i . rc  of Dc?lascio tha t  hc incluclc Ll~rcc Larzcl!. hl:~ck 

regions of thc  school d i s t r i c t  in t l ~ i s  plan. I)ct.lasci.u 11:1d l a fc  f l ~ i : ~ n  orlt 

o i  t l ~ c  argunlcnt tl~:lt  i t  voul.d bc iuti.l .e to  incl.r~clc ~ I I C I I I  i.11 li!:l~t o ~ i  ~ 1 1 8 :  

margilial improvce~cnt in d c s c g r e ~ : n t i o ~ ~  whlcl~ co111.d I>c g : ~ i ~ ~ c d .  !lore 

important ly,  I~ovever, tile C i rc iu t  Court rcjectcd tllc pl.:~lntiCl ~ L : I I I  W I I I C I I  

would require  subsrant j a l  rransl)ortnt jor~ yet s t i l l  lc:~vc r:lost Ilctro it: 

students; i n  schools wllicl~ wcre bctvccn 75% nnd 9WL I~ lack .  

"Our considered judgeincnt i s  t t n t  p l a i n t l f l ' s  11l;in i;o!~ld acccLt:rnto 

the  trend tovnrcl rcndcri t~g 31.1 or  nearly aLl. uf !)etrr1 I t s  s~:l~ocll:; :;n 

idcn t i f  i sb ly  blncli a s  t.o rcprcsent univcr:;al, scllool scg~:cy.:~ t  lo11 w i  1.11 i.11 

t l ~ e  c i t y  l i m i t s , "  540 1:. 2d. a t  239 (6th Ci r .  1.9i6). Tln~s t l ~ c  vcry 

s t r u c t u r a l  log ic  wliicl~ pusl~cd .lud:c Rot11 toi~:rrd n metroliv.1 it:111 ~ c : I I I ~ I ~  ill L I I C  

f i r s t  installee was now e~:~pLoyctl to  j u s t i f y  a  rclnctly v l~ ich  l c f t  most I ~ l a c k  

Dctroi t  sc l~oo i  sysLc~;i cliiidrcn scgrcj;:~tcd in thc :;cliool$; tllcy i ~ ~ l ? : ~ l ~ i t c c l  vlic~i 

t l ~ c  l it  i.gn L inn bc:;:111. 



I  f  Ln tcrril:: o f  o u r  model:; o f  r c s p o n s i b i l L t y  t lrc 1)cnvcr c a s e  i.!: 

a ~ n l r I p , i o ~ ~ s ,  t l l c  D e t r o i t  c n s c  i s  n o t .  I l c rc ,  wit11 r e s p e c t  LO i l ~ c c r d i s t r i c t  

v i o l a t i o n ;  t l i c  c o ~ l r c  r e t u r n e d  t o  a  i n d i v i d u a l i s t i c  i n t e r p r e t a t i o n  of t l ~ c  

Linl,LLity q u c s t i . o ~ ~ .  Trad iLionaL d i s t r i c t  boundar.i.es whre Consti l :ut i .orial  

~~nLcs : ;  p1n i n t  i.ff:i c o u l d  c i t l l c r  sl iov a  s p c c i r i c  intention t o  draw t l ~ c m  s o  

a s  t o  s c g r c g ; ~ t c  s t u ~ l c n t s  o r  s p c c i . f i c  e f f e c t s  o f  Lntcntio11:11 sc j i rc j :n t ion  

j.11 o n e  d i . : ; ~ r i c t  wliicll j .ncrcnscd s c g r c g n t i o n  i o  a n o t h e r  d i s t r i c t .  111 o c i t y  

I.i,lcc I l u t r o i t  wlicre c i ~ y - s u b u r b  l i n c s  v c r e  drawn d e c n d e s  c n r L i c r ,  L I I C  f i r s t  

a t r o o f  ir:  n o t  prrssi1)l.c. And a s  t o  t h c  l a t t e r  p r o o f ,  by r e r u s i n g  t o  l lear 

cllc 11ousi.ng c v L d e ~ ~ c c  t l i c  c o u r t  c u t  o f f  t h e  lnost 1oj:ical way t h e  p l a i n t i f f s  

cotl id sllow nn . i n t e r - . d i s t r i c t  I w r n ~ .  S p e c i f i c  a c t s  o r  a  board w i t h i n  n  

dl.:;tr i c t  a r c  unLLkcLy t o  liavc d i r e c t  s c g r c ~ ; a t i v c  c f r c c t s  in  a n o t l l c r  d i s t r i c t ,  

I,ut tllcy mny l ~ n v c  :;ul,:;tmiti:~l i .nd l . rcc t  c f f e c t s  t h r o u ~ ; h  t h e  liousi.ng ~n~ar lcc t .  

Yct ~ ~ c i . t l ~ c r  c.Lc).noc r;uburb Ilad ally c o n s t i t ~ ~ t i o n n l  dtr ty t o  a c t  s o  a s  t o  

l t ~ l l i t  i ~ i t e r - d i s t r i c t  s e g r c g 3 t i o n .  Nor d i d  Llie S t a t e  Bo:~rd of E i ) ~ l ~ i i t i ~ l l ,  

wl l ic l~  ll:iiI ul . t im:~cc l c g a i  ~ : c s l , u n s i b i l . i t y  f o r  a l l  s c l ~ o o L  d i s t r i c t  I roundar ics .  

As t o  rclncdy, t l ~ c  Suprcnlc Cour t  a d o p t c d  t h e  i ~ i d i v i d u a l . i s t i c  po!;i.tion 

t l ~ a t  t l ~ c  C o ~ ~ : ; t l . t ~ ~ t i o ~ ~  "does i10t r e q u i r e  i ~ n y  p o r t i c i ~ l a r  r a c i a l .  b a l n n c c . "  

418 U.S. 717 a t  740-741. I t  eq113ted s y s t c m s  w l ~ i c l ~  !lave 90" /.:lack s t u d e n t s  

111 e:lcll c .Lnssroo~n w i . t l ~  d i s t r i c t s  w l ~ i c l ~  linvc 202 bLnck s t u d e n t s  i n  e a c h  

c1,n:::;room. 

111 souellern c:i:;cs t l ~ i :  d r i . f t  o f  t l i c  l o v e r  c o u r t  o p i n i o n s  i s  t l ~ n t  a  . 

t:yntcrn 1:; n o t  1111ic:lry ~ r t ~ t i l  t l l c  sclloo!, honrrl co1110 no n o t l ~ i n ~ :  more t o  C u r t h c r  

d ~ s e ~ r c g a ~ c  t l l c  t ;cl iools.  Tn D e t r o i t  tli1.s n l f i r m n t i . v e  d u t y  is c u t  : ;hur t  by 

L l ~ c  focnl:~ I. i::m o f  r ;~ : l~ool  cl  i:;Lri.ct h o ~ ~ o c l a r  i.c!:. A I I ~ ,  as b:u I ~ a v c  r:ccn . cvcn  

w i t l l i l ~  cllc i ) c ~ : r o i c  d i . : ; t r i c t ,  the c o o t  and I,r:incl~ ::Ln~idal-d ol' S ~ ~ n l l n  i s  

I~onorcd  0nl.y Ln t l l c  I r rcnc l~ .  

Two k i n d s  of i:;r;ucs r c o ~ : ~  incii a f t e r  I )c~ivcr  :~nd  I )c t ro  i c .  l:i,r:;c, t11t:rc 

is  t l ~ c  obvio~ls ;  q u e s t  ion o f  w l ~ c t l ~ c r ,  arrd i n  wllnt c. lccr~mst;~ncc:; .  :I ~ s e t r o p a L i . t n n  

p l a n  c a n  b c  o r d e r e d .  Second t l ~ c r c  a r c  t l ~ c  q u e s t i o n s  1.cf.t ovcl. I'rom IDenvur, 

and n o t  d i scus : icd  i n  D e t r o i t ,  a b o u t  wll:lt s e t  of  a c t i  ~ I I I O  o ~ n i . s : ; i o ~ ~ s  c ~ r ~ s t i t ~ t e  

u n c o n s t i t ~ r t i . o n a l  s c g r e g o t  Lon i n  n o r t l l c r n  c a s e s .  'VIIII:;  f r n l : ~  l~lil.1 i,l:<:~i v .  

B r a d l e y  two l i n e s  of c a s e s  c~ncrgcr l .  The f i r s t ,  v l l i c l ~  mny I J ~  c:ll.Le:l t h e  

s p e c i a l  c i r c u m s t n n c c s  c a s e s ,  pursued  n1etropo1it : ln r e ~ n e d i c s - i n  si . t r~:l t  iun:; 

w l ~ c r c  i t  would np[rcac.  u s u a l l y  Ily a c t  Lolls o f  s t i l t c  I.cfiis.Liil:~~rc.~i, tI1:lt 

i n t c r - d i s t r i c t  v i o l a t j o n s  lind o c c ~ r r c d .  Tile second  br:rnili n F  c a s e s  cl i r c c c  l y  

exanlined t l l c  q u c s t j . o n s  o f  i n t e n t  and aTf i rm:>t ivc  ~ I I I L ~ .  Llc tii 11. f i r s t  

ment ion  t h e  m e t r o p o l i t n n  c a s c s .  

I). Tile Speci.:;l !.let r o  Cnscn 

I n  h i s  c o n c u r r i l i g  o p i n i o n  i n  I ) c t r o i t ,  .111sti.c0 S t c ~ i n r t  i ~ c l d  011t t l l c  

l ~ o p c  t h a t  m e t r o p o l i t a n  c a s e s  m i g l ~ t  be  s u c c e s s f u l  ~ l ~ l r l c r  " o t l ~ c r  fnct11:11. 

c i r c u m s t a n c e s . "  

19 b c r c  I i t  t o  be  sho:,n, f o r  c x n n ~ p l e ,  t l l a t  s t n ~ c  o f f i c i a l s  Ilad c o ~ ~ L r i l > ~ ~ t c d  

L O  t l l c  s c p a r : ~ t  i o n  o f  t l ~ c  racer; by drnwi.ng o r  e c ~ l r a w i . ~ ~ ~ ;  sc1iuo.L ~ I i s L r  i c t  1 i ~ ~ c s .  . . . 

by t r a u s f c r  o f  s c l ~ o o l  u n i t s  bccvccn  r l i s t r i c t s . .  . . o r  I>y p ~ ~ r l ) o o o r ~ ~ l  r:~cjilLl.y 

d i s c r i m i n a t o r y  u s e  of s t a t e  h o r ~ s i n g  o r  z o n i n g  I:IIJ, t11c11 clcr:rcc cn1.l ir~!: Tot. 

t r a n s f e r  o f  ~ ~ u p i l s  :Icro:;s d i s t r i c t  L i n e s  o r  Tor r c s t r ~ ~ c t ~ ~ r i n ) :  rrf d  i : : t r i c t  

l i n c s  mLgl~t w e l l  he  a p p r o p r i n t c . "  41.9 1I.S. 7.1.7 a t  755-756 (1.974). Scvcr :~ l .  

sc~c l i  c a s c s  II:IVC: n r i r ; c ~ i .  i n  l .ou i : ;v i l l e ,  \ , J i I ~ n i g l ~ t o ~ i ,  llt:l , I I N I  i :~~i:~poI. l ,s ,  A t l a ~ i t : ~  

and  r c c c ~ i t l y  ill C i n c i n ~ ~ a t  i.. 111 t h e  l i  t s t  t l l r c c  (::i:;c:;, t l ~ e  l o v o r  (:ot~l-cs 

11ave ordered i ~ i t c r - d i s t r i c t  ~I. :IIIs .  111 At.L:~~ita tile t r i a l  c0111.t 11:1s ~'OIIIILI 

no  i n t e r - d i s t r i c t  v i o l a t  i e : ~  o11c1 C I I C  Cjnc ~ I I I I : I  t  L c:l:;c i s  ::cIicrI~~Lcd t o  );I) Cu 

t r i a l  in  Jtrn~ral-y of 1950, 



' I "  , 

111 11otl1 I . o ~ ~ l . r r v i l l c  aiid Hiln~i.nf:Con t l ~ c  c o t r r t s  W C ~ C  d c : ~ l i ~ ~ l :  wi t l r  s c h o o l  

1)oards wl1ic11 liad r u n  a d u a l  sc l ioo l  s y s t e m  b c f o r c  Rrolm. T h i s  ~ninde a s j g n i f i c o n t  

d i f f e r e n c e  111 Lo~t : i sv i l l . e  w l ~ c r c  t l i c n ~ ~ e l l a t c  c o u r t  lrcld t lrnt  u n l i l < c  I J c t r o j t ,  

w l ~ c r c  Cliu s ~ ~ l n ~ r b s  I ~ a d  n o t  bccn f o u ~ i d  g u i l t y  o l  d i : ; c r i m i n ; ~ t i o n ,  t h e  1 . o u i s v i l l . c  

s u l ~ u r b s  Itad - p r n c t i . c c d  d i::crimi.nnt i o n .  Anrl moreover ,  " school  c l i s t r  i c t  L i n c s  

I 
i.n Kentucky 11:ivc b c c ~ i  i e ~ ~ o r c d  i n  t l ~ c  p a s t  Tor t l i c  purpose o f  a i d i n g  and 

111111 I . C ~ I ~ I I C  ill]; c o n t  i . r ~ l ; ~ l  s c ~ r c g a  t i o n , "  Ncwb~r:: Area . COIII IC~ L V .  Ilonrd o f  

I :cluc;ir io~~ oC J c f f c r s o n  Co1111ty 51.0 F. 2 d .  135R, c c c t  den i .cd ,  421 1r.S. 331 
$ ! 

(1.975). R c ~ i t t ~ c k y  I n v  p r o v i d e d  f o r  t l l c  nicrgcr o f  d i s t r l . c t s  w i t h i n  n cou11t)' 

cvcn  w i t l ~ o u t  t h c ' c o u n t y  $;cliool board pcrmi.ss.ion. T l ~ c  1 .ou isv i l l . e  I)oard,  
.. 

: ~ c t i r i g  wider f:lij.s p r o v i s i o n ,  v o t c d  i t s c l f  o u t  o f  e x i s l a n c c  short1.y a f t e r  

t l ~ c  511lmc1nc C o r ~ r t  d k i c d  c e r t i o r a r i .  

1.11 bliI.~rii~~::tor~ n;;ni.n t h c r e  was p r c  1954 d c  . j u r c  scgrc) :n t  i o n  t h r o n g l ~ o u t  

t l ~ c  c i t y  anrl :;11l)ui:l1an :;::stc~!ls. A t l ~ r e c  j u d g e  c o u r t  lound t l i e  c i . t y ,  t l i c  

: : I I~>I IL .~ : I  o11d ~ I I I ?  : ;L.~L<: oi' I )c lavn~:c  j : ~ ~ i l t y  o l  u n c o n s t i t r ~ t i o n : ~ I .  s c ~ : r c g : ~ t i o n ,  

3!J3 1:. 511171). 4 2 3  ( 1 9 7 5 ) .  Tlic s c g r c g n t  i.on c1cnrl .y had r c c i p r o c o l  c f f c c t s  

w h l c l ~  cro:;::c!d d i s r : r i c r  I,o~~nd:ir.lcs. For y e a r s  t l ~ c  s u b u r l ~ n n  d i s t r i c t s  s e n t  

~Il l : l l ly bl:~clr : ; tu r lc~~t : ;  L O  c i t y  sc11ool.s Cor tl1ci.r e d u c : ~ t i o n .  Tl~ur; t l ~ c  c o u r t  

licld "clc , j i~l .c sc j ; rcg :~ t iou  .in blew Cnst1.c Cor111ty was a c u o p e r n t i v c  v c n t u r c  

111vol.vl11g hut11 c i t y  and s ~ ~ l ~ u r l ~ s . "  I d .  a t  437 .  

111 : ~ d d i t . i . o ~ ~  a c r u c i : ~ l  c l e ~ r ~ c n t  i n  I : i ln~ington  was t l t c  1lnss;il:c of n s t : ~ t c  

' 
s,:l~ool. c o ~ ~ s o l . i d n t i o ~ ~  Lati i t1  1968 which pcrmi . t t cd  t l ~ c  s t a t e  hoard of 

c:cli~c:~t ion t o  co~~: . :u l  .i.dnta: d i s t r  i c t s  f o r  n y c n r  ti,i cl1011t : ~ p p r o v n l  of L:le v o 1 . c ~ ~  

of t l ~ c  n f f o c t c r l  d i:;I:ricc:;. I:IIC, t h c  l ; l r i  c::pl.ici.LIy c ~ c l u r l c d  \ ~ ! i l m i l i p t o ~ ~ ,  

and Wil.n~inl: to~l cont: t incd'  4 / t X  o f  a l l  bl.acl< p u p i l s  i n  I)cL:lwnrc. l ' l i r :  c o u r t  

r u l c d  thnL Clic : j t : ~ t ~ ~ i . c  [,(;I:; u n c o r i s t i . t ~ ~ t  ion31 . I d .  a t  441 .  T l ~ c  I:II.I nl:l<la 

i t  ~ I i T l ' i c i ~ l L  f o r  t l i c  5:t:it~: I,<lnrJ t o  u s e  c o n : : o l i ~ l : ~ t i o i r  L C  rc:dtrna :;cl:rc:;:~i.ior~ 

and i m p l i c i t l y  c r c n t c d  n s u s p e c t  racio. l .  c l n s : ; i . f i c : ~ t i o n .  I:I . II :~I  Lp, clrc 

c o u r t  bascd  i t s  d c c j s i o n  11po11 t h e  1ion::ing e v l d a ~ l c c  wl l ic l~  t l l c  S I I I I ~ C I I I C  

Cour t  l ~ n d  r c f u s c d  t o  h c a r  i.n D c t r o i t .  I t  found t11:lt Ict.lcrnl, and I.ctc;~l 

l ~ o u s i n g  p o l i . c i c s .  e n p c c i n l l y  w i t h  r c f c r c ~ ~ c c  t o  p u b l i c  I~ous i~ i ; : .  I~acl 

r e i n l o r c e d  r a c i a l  s c p n r a t i o n .  Prlbl.ic I ~ o u s i n g  :~uf:hor i t i c : ;  11:lrl 11laccd 7RZ 

of t h e  u n i t s  i n  t l i c  c i t y  o f  I,!il.~nin);ton wit11 t l ~ c  c f f c c t  of 4 ~ o n c c 1 1 1 : c n i n g  I I ~ O I :  

and m i n o r i . t y  E a ~ i l i l i c s  i n  t h c  c i t y ,  I d .  . a t  428 .  

T l ~ e  u s e  o f  t l l c  h o u s i r ~ g  i n f o r n l a t i o n  is i ~ n l > b r t : ~ n t  IIC~:III:;C 11n1 il<c: t l ~ c  

s p c c i a l  c o n s o l i d : ~ t i o n  ~:I!J v l i i ch  was u n i . r i ~ ~ e  t o  !)clnwnrc.  t l i c  lior~:;itl!; c:~:;c 

might  bc  proved i n  n c n r l p  a l l  c i . t i c s .  I n  a pcr -cur ium , l c c l . s i o ~ ~  i n  1975 c l ~ c  

Suprcmc Cour t  uphe ld  t l i c  l o v e r  c o u r t  o p i n i o n ,  Evans u .  !:ucl1n11:111 4 2 3  

U.S. 963 (1975)  and  t h i s  g a v c  a t  l e a s t  t a c i t  npp..-onvnl, t o  t l i e  l~,,usLnl: 

a rgument .  A ncw p c c i t i o n  of c e r t i o r a r i  I~owcvcr ,  i i as  I j l .ct l  i n  clic f :~l . l ,  o f  lL'l7.5. 

and is  s t i l l  pcnding  ibcforc t i l e  c o u r t .  I t  t h u s  r e m a i n s  u n c l c : ~ r  vlrc:tI~i:r 

t h e  c o u r t  w i l l  c.up:~nd t l i c  a r c a  of i ~ ~ q u i r y  t o  t l ~ i s  Ice). i s s u e .  

111 I ~ ~ d i n n n p o l i s ,  a n o t l l c r  s t n t c  s t n t u t c  n g a i t ~  I.cd t o  311 :Ittclnl>r: f o r  : I I I  

i n t e r - d i s t r i c t  r c ~ i ~ c d y .  I n  1969, t h e  Gencra.1 r\:;sco~bl..y o r  L ~ i t l  i ann  c ~ ~ : ~ c r c d  

a law p r o v i d i n g  f o r  :1 u n i f  iccl govcrnmcnt d e s i g n e d  t o  cont;uli i lnl :c 1nl:tny 

s e r v i c c s  i n  blarion County.  'Cl~c sc l ioo l  d i . s t r i c t s ,  I~o:,cver, !w.!rc s l ~ e c i f i c : ~ l l y  

e j tc luJcd  f r o c ~  t l i c  s t d t u t c .  'Slic c o u r t  found thi: ;  e x c l u s i o n  t o  hc ~ . :~~: ia l .L j ,  

n ~ o t i v a t e d ,  dcsi .gncd t o  p r e v e n t  i.ntcr-(1 i n c r i c t  dcsccrcga l :  loll. L 5 G  I:. SIII*IP.  

183 .  ' Thc c o u r t  al .so found  c h a t  t l ~ c  1n~linnal)ol . i .s  Ir15usiilf; n u t l ~ o r i L y  : I I I ~  C I I ~  

f l c t r o p o l i t n n  L)cvc lo l~ :ncn~ (:omr~ii:;siori oC I . :ario~l C o u ~ ~ t j .  11:rd i;iil~cr~nin:::ll~ly 

n c g r c g n t c d  s t u d c n t  t111~ou:;l~ t l i c  l ocnti.011 o f  a1.l. I I I I I I I  i c  ! I I>US~II : :  ~~ro . j< ,c t : :  

u i t l ~ i n  t l i c  c i t y  o l  I ~ ~ d i n n n l ~ o l . l . s .  .ludf;c Di 11.011 c : ; t i . i~~:~ tc<l  t11:lt s o ~ ~ i c  7 ,000 

blncl< pup i 1 s  r:,i:;i~t Imvc I:cu~i nf i o ~ : ~ l c d  a dc : :c~ : r~ . f ; ;~ l  ccl c d ~ i c : ~ t  i . o ~ ~  in S I I I I I I ~ I > : I I ~  

s c l t o ~ ~ l s  i C  ) ) t ~ l > l  i c  11011::irt:; dc.~:izin~i: :  !1:1cl 1 i O L  rc::Lri(:tcai ~ : o l i ~ I ~ r r J r : l . i ~ ~ ~ l  Lo 



t l l c  c i t y .  'I 'hcsc F i n d i n g s  l ~ o v c  bcen s u l ~ p o r t c d  by t l ~ c  7 t l 1  C i r c u i t  573 

V. 2cl. 400 ,  6 0 8 .  

I n  A t i a ~ i t a ,  I I O I J C V ~ C ,  t l ~ c  1.owcr c o u r t  r c c c ~ ~ t L y  i s s u e d  :III o p i n i o n  

fillil l.ng 110 i . 1 1 t c r - d i s t r i c t  v i o l a t  i o n  bctwccn t h e  c i t y  and two suburban  c o u n t y  

s c l ~ o o l .  d i s t t i c t r ; ,  A r ~ ~ ~ o u r  v .  Nix,  C i v i l  No 16708 ( S c p t .  2 6 ,  1.979). The 

c:orlrc F O U I I ~  t l l a t  w h i l c  t h e r e  was widcsprcad  s c l ~ o o l  and I ~ o i ~ s l ~ i g  s c g r c g a t i o n  

i l l  t l ~ c  I I I C L ~ O I ) O L ~ C ~ I I  a r c 3  i n  t l l c  p a s t ,  somc o f  wlllch c l e a r l y  I I : I ~  :In i n t e r -  

d l : ; t r i c t  c f l c c t .  no r e c c n t  v i o l a t i o n : ;  l ~ n d  o c c n r c d .  S i n c e  c ~ c l ~  o f  t l ~ c  

s c l ~ o o l .  cl i .s tr ict : ;  i n  r1tlcsLion was c i t l ~ e r  now un l t n r y  o r  under f  ili:~L c o u r t  

o r d e r s  t l l c  Srrprclnc C o u r t ' s  d c c i s i o i i  i n  Pasndcnn v .  S~):lnl: lcr  4 2 7  U.S. 42)s 

(1.976) makcs t h e  test o i  i m p c r ~ n i s s i h l c  b c l ~ a v i o r  ona  o f  ".sub.j,jcctlvc 

[I lscr.Lnrin:~Lory i n t c l ~ t  dcr;crLbcd i n  IJasl i ington v .  I)nvls anrl \ ' i l la):c of. 

A r i i . ~ ~ ~ ; L o t i  Iloii:i~t:;," (Id. a t  p .  2 6 ) .  Tlic pa:;t 11i:;tory scgrcp ,a t  ion I s ,  tllt~:: , , 

nu Loll[;cr r~:l.uv:~nt t o  :In i n q u i r y  concern in&;  p r c s c n t  dny c o n s t i . t r ~ t i o n ; ~ l  

v i o l a t L u r ~ : ; ,  ( i d ) .  As t o  t l l c  hous ing  c a s c ,  t l ~ c  c o u r t  was "~:onvinccd from 

c l c f c ~ ~ c l : ~ ~ ~ t ' s  c v i < l c n c c  t l ~ : ~ t  p r e s e n t  day  p ,ovorns lc~~t : l l  n c t i ~ r n x  in  no  1ny  

~ t o ~ ~ t r i . l ) u t c  1.0 r c s i d c ~ l t  i n 1  sc1;rcgat i o n , "  I d .  a t  30. a11d " t l l a t  W I I : I ~ C V C ~  c f f c c t  

p : ~ s t  I ~ o ~ l s l n g  vi.ol;l t i o n s  Ilavc llad upon t l l c  :;cl~ool:; is t o o  a t t c n ~ l a t c d  t o  

COIISI.  L t u t e  Lllc Lypc o f  \ , iol .nt  lo11 which would j u s t i f y  i ~ n p o s i t i . o n  o f  a n  

i . ~ ~ ~ c r - d  i s t r  i c t  rcn~c,ly." !l:d. a t  3 2 ) .  

Tllc " n l ) c c i : ~ i  c i r c u n ~ s l n n c c s "  o f  t l ~ c s c  c a s c s  and  t h c  v a r i c d  orlLconlc:; 

m:~kcr; i.c t ~ n c l . c a r  v l ~ c t i ~ c c  ;r m e t r o p o l i t a n  p l a n  c a n  I)c s t ~ c c c s s h r l  w i t i ~ o u t  

r lniquc f ; l c t o r s .  l'llus f;11; t l l c  c o u r t s  Ilovc r c f u s c d  t o  move nvny from :in 

i11d ividun.l l : ; t i r :  mocici o f  v i o l a t  Lon i n  m c t r o p o l i ~ a r ~  c a s e s .  - 

I:. 111 'l'lrc 1!11cs~ i.or~:; c ~ r  T n t e ~ ~ t .  and  I n c r c m c ~ ~ t a  1  Il:~rrs--'l'I~c 'l'cnt:l t i v e  1:cl:rc:lL 

L O   TI:^ iviclu:~l I sill ---. 

IJlli.l.c tllc ~ ! ! c L r o p o L i t n ~ ~  i s s l ~ c  II:I:; hccn vac::ad i l l  r.l>cic:li c:ls*J!:, :l :Ilnru 

f u n d a n ~ e n t n l  c o ~ ~ f l i c t  h a s  occurcd  v ic l l  rc,;ard t o  ~ v o  Iccy ~ I . C I I I C I I I : ~ .  111 chc 

p r o o f  o f  n o r t h c r ~ ~  c a s c s :  a )  t l ~ c  n a t u r e  o f  t h c  i n t c n t  r u r l ~ l i r c d  t o  1,rovc a  

v i o l a t i o n ,  b )  and  Lhc d c g r c e  o f  d e s c g r c g a t i o n  ~ . J I I L C I I  c.111 1,c nrdcrccl  i.f a  

v i o l a t i o n  is found.  

IJliilc. t l l c  Kcys and ) [ i l l . i l<cn  c n s c s  LcEt u ~ i r c s o L v c d  L l ~ c  q u c s t i o ~ ~  oP 

e x a c t l y  what musL be  proved t o  p r o d u c c  n prinl:~ f a c i e  c:l.:c 01' u n c o n s t  I L I I ~  i o n : ~ l  

d e  j u r c  s e ~ : r u p , : ~ t i u ~ ~ .  Cllc proof f l u e s c i o n  - involves  n l n t t c r s  of qunnl:i.cy : I I I ~  

q u a l i t y  of e v i d c n c c .  

I n  t c r m s  o f  f i u a l i r y  v c  nay i~;lngi.nc :I conti.lltlln Frotn :I furlnal ;~d:ni.::nion 

t h a t  a c t s  a r c  undor tnkcn  t o  s c g r c g a t c .  ( c . &  s o u t l ~ c r l ~  ::t:lttlLcr:). t o  :acts 

w l ~ i c l i  havc t h e  co l i sequcnce  o f  s c g r c g a t l ~ i g  s t u < l c ~ ~ t s  I I I I C  f o r  r:liir:l~ t l ~ c  hoard 

h a s  a l t - c r n a t i v c  reasor i s .  S i r icc  i l l  n o r t l l c r n  cnsa:: i t  1,s r l n l i l w l y  ~ I I : I C  t l l ~ :  

p l a i n t i f f s  w i l l  uncover  any  s u b j c c t  i v c  c v i r l c r ~ c c  O I I  i11Lc11t t o  sc):rcplLc,  t l io 

c a s e  must r e s t  upon ob.jccti.vc cv i d c ~ l c c .  ' r l ~ e  scl1001 I > Q ; I ~ , I  ! , I  1.1. c l , : ~  1111 t11:1t 

d c c i s i o n s  werc  made n o t  t o  s c g ~ : c g : ~ t c  bu t  t o  f u r t h e r  a  n c i . g l ~ l ~ o r l ~ u o J  sclm~,l .  

p o l i c y ,  o r  t o  r c l i c v c  o v c r c r o w d i n ~ : .  'Tl~c qua1 LLy o f  c v i ~ l c n c c .  t l ~ c r r : r u r c  

w i l l  be  mucll cnhn~icod  i f  t l l c  p I a 1 1 1 ~ l f f s  C:III S ~ I O I J  :ICI:S c,f t l l c  ::I:IIuoI. 110:1r*l 

which c a n  n o t  bc justified by t l ~ c s c  o t l i c r  n l t c r ~ ~ n t i v c : ; .  
3 6  

Thc mocc d  iff icu1.L c a s c s  c x i s t s  wllcrc n  Iro:~l-rl's n c c  id11 :;cst.c:;;~tc:; : ;cl~ool s 

but  a l s o  h a s  a l t e c i i a t j : ~ c  c x l ~ l n n n t i o ~ ~ s .  l l c rc  q u c s t i o ~ ~ ! ;  o r  q ~ l : ~ ~ ~ l . i t y  I ~ C C O I I ~ C  

r c l c v a n t .  If  t l ~ c r c  i:: o r ~ c  a c t  r $ h i c l ~  sc):rcg:l tcs i t  nlny t u l  L u s  1  iccl .u  bout 

a  s c h o o l  b o a r d .  I f ,  I t o ~ ~ e v a r .  L l ~ c r e  n r c  n  s c r i c : ;  o T  : ~ c L s  C ~ I C I I  1:11c! ob j<:c t i \ , c  

c v i d c n c c  bccon~cs  s t r o n Q c r .  'l'l~c p l : ~ i . ~ ~ t  i f f s  p r o o f s  in : ;~:l~t~ol case:; i ~ i v o l v o  

s t r i n g i n g  t o g c c h c r  a  s c r i c s  o f  a c t s .  : I I I ~  a  s l ~ u ~ ~ i ~ i f i  ~ I I : I C  ~ r ' l ~ u r a   hi' 11o:lrd 

had n  c l ~ o i . c c  i t  c o ~ ~ s i s L c ~ ~ t l y  coo!c Lllc scgrc$aL i v c  o p t  i u u .  A c c ~ ~ t r : ~  l  q!~c:;t ion 

c o ~ ~ c c r n i n g  suclr cvirlcn,:~: i:; M I I C ~ I I C I :  :I ~ l i ~ L ~ l L i f f  co t~ l .d  I P ~ O V ~  n  l)rl111:1 f:lci(: C:ISL* 

siml7.y by sllilrrrinl; I:lrac Clic scllc~ol. I,oard c o u l d  ~ O I ' C S ~ C  tl1:11: i . 1 1 ~  o~lLzor:~c ol' 



t l ~ c i . r  clioi<:c ( c . ~  :;.ltc : : n l . c c t i o ~ ~ )  rrouid Ilc t o  ~ ) c r l ) c ~ ~ ~ a t c  o r  f t ~ r t l ~ c r  

d c s c g r c y n t  i o n .  

111 Id?.Lnn~:~zno t l l c  S i x t h  C i r c u i t  a n s v c r c d  t h e  question : ~ f f i r ~ n : ~ t . i v c l y .  

"A I)rcstrlnpti.on o i  s c g r c g a t i v c  p u r p o s e  a r i s c s  when p l . n i n t i f f s  e s t a b l i s h  

t l~:~t t l ~ c  I I , ? c I I ~ : I ~ . ,  ~ ~ r ~ b a i > l c ,  : I I I ~  fo rcsceahJ .e  r c s ~ ~ l . t  o l  p u b 1 . i ~  o C f i c i : ~ i s '  

n e t  ion o r  inac t . ion  w:~s a n  inccc :~sc  o r  p e r p e t u a t i n n  of p r ~ h l i c  s c l ~ o o l .  s e g r e g a t i o n .  

'I 'l~c I ) L . C S I I F I ~ I ' C ~ . O I ~  1)ccolncs proof  u111css d c f c n d a n t s  n l f i . r ! :~nLive ly  c s t n h l i s l ~  

t l ~ n t  t l ~ c i . c  : ~ c t . i . o ~ ~  o r  in : lc t ion  1 , ~ ~ s  3 C O I I S ~ S ~ C I I ~  : I I I ~  reso1.11tc ; ~ p p i i c a t i o n  

U P  r a c i a l . l y  IlctlLrnl. ~)v l ic i . c : ; . "  ( 0 l . i v c r  v .  ! l icl~ig:~n S t n t c  Ilonril o f  E<luc :~ t lon)  

SOH I:. 2 d .  L78, 1.82 ( G t i ~  C i r  (197G) c c r t  dcni.cd 421  U.S. 963 ( 1 9 7 5 ) ) . 3 7  

lJl~aC t l ~ c  c l i s t r i c t  and a p ! ) c i l a t c  c o u r t  a t t c n ~ p t c d  t o  a c c o n ~ p l i s l ~  i n  

O l i v u r  was :I ~ ~ c f ; i i g c n c c  t l i cory  of s c h o o l  board 1 . 1 a l l i l i t y .  No 1on:;cr would 

proof  o f  ~ ) ~ ~ r l ) o s c  I)c r t :q~~i . rcd  t o  m:~kc a primn f ; ~ c i c  c a s e .  111stend.  i t  wo111.d 

s l ~ l l i c c  t o  ::IILIW t l ln t  t l ~ c  hoard  Ilnd ; ~ i t c r n a t i . v c s  w i ~ i c l ~  wcre  l c s s  s c c r c # a t i v c .  . 
and t l ~ n t  t l ~ c y  r c f ~ ~ s c d  t o  a c ~  O I I  t l i c s c  n l t e r n : ~ t i v c s .  Tile n c f i l i g c ~ ~ c c  tllcor!. 

14  l1n1.11.1ay I ~ e t i ~ e e : i  :I sII:I~!> d c  Cncto - d c  j u r c  d  1st L n c t i o ~ i  and a n  n b o l i . t i o t ~  

of c l ~ c  cli::ti.nct.ion. t r  i.s a  nlove toward a  more s L r u c t ~ ~ r a l .  i n c c r p r c t a t i o n  

i n s o f a r  :IS i t  d c n ~ : ~ n d s  uf a  bonrcl t l l a t  i t  understand and r e a c t  t o  t l ~ c  

::ocial. n ~ ~ d  d~:~nogr:l l , l~ic orgno . ixa t ion  o f  t h c  c o n ~ n ~ u n i t y .  

111 two non-scl~oo.i  c n s c s .  Mnsl~ ington  v .  Davls  426 l1.S. 229 (1.976), and 

V i 1 l . a ) ; ~  ol' A r l i n g t o n  I lc ig l~ t r ,  v .  E lc t ro l )o l i t an  I lousing I)evcloi)~ncnt ( : o r p o r n t i o n ,  

1129 U.S.  252 ( 1 9 7 7 ) .  t l ~ c  c o u r t  r c j c c t c c l  s u c h  1ang11:1gc. 111 t h c s c  two c:l:;cs, 

t l ~ c  f i r s t  coticcrtllnp, c l ~ c  c o 1 1 : ; t i t t l t i o n a l i t y  o f  :I t e s t  :.:i\.cn pros1)~:ccivc 

~ ~ o l i c c m c t i  in I J a s l ~ i ~ i g L o n ,  I).C. wllcrc a  g r e a t e r  p r o ~ ~ o r t i o ~ i  of I)Lncl< n1)pLicnnts 

I :~ i l . cd ,  :lud l:lio :;ccu:~d c o ~ i c c r n i n ) :  t l l c  r c f u s n l  o f  a C l ~ i c a p o  s u h t ~ r l )  I:o g c n u t  

:r z o ~ ~ i ~ ~ g  clmn);c I:ur ~ l i c  r :o~~:; t~:ucti .on of inCr.gr:~tcd p r ~ h l  i c  !tcltsin!:, t i l e  

c o u r t  r c J c c t c d  at1 " i~npnct"  t c s c .  " l ) i s l ~ r o ~ ~ o r t i o ~ ~ : ~ c c  in~p:~cc  in  n o t  irrcLe.v:int. 

Itut iL is I I O ~  t h e  !joLc ~ ~ ~ I I C ~ I L : I : L ) I I ~  o f  a11 i ~ ~ v i < l  ~ ( I I I : ;  r:~cj:i I < I  i s c : r i : ~ ~ i ~ ~ . l t  io t t , "  

I ~ l a s h i ~ i g t o n  v .  Davis  ($26 U.:;. : IC 2 4 2 .  Q L I L ~ ~ ~ I I F ;  t:cys, t l l c  c o ~ t r t  :;:I id t l ~  

key r c q u i r c n ~ c n t  .in sc i ino l  c a s c s  was "a c ~ t r r c ~ ~ t  co11dl.Lio11 o l  s c c r ~ : g n t i o t i  

r e s u l t i n g  Prom Lntcn t io i i :~ l  s t a c c  a c t i o n . .  . . t l ~ e  d  l f f c r c n c i n t i n p ,  f a c t o r  

between d c  j u r c  s e g r e g a t i o n  and s o - c n l i c d  d c  facLu t :cgrcg:~t  i o n . .  . i s  p u r p o s e  

o r  i n t c n t  t o  s e g r e g a t e , "  426 U . S .  : ~ t  235 c i t i r i} ;  Kcycs v .  Sc l~ool ,  lli:;tr.i.cc 

No. 1, 413  U.S. 1.89, 2 0 5 ,  209 (1.973). 

O n e s l l o ~ ~ l d  n o t  o v e r s t a t e  t l l c  i tnportnncc o f  t l l c  ricw i ~ l t c ~ l c  cnsc?; .  As 

J u s t i c e  S t c v c n s  ohscr\ ,ed in h i s  concur r in : ;  o l ) i . ~ ~ i o n  L I I  i , ! :~sl~i~~j, ;con v .  Il:~\ri::. 

" t h c  l i n e  h e t v c c n  d . i . s c r i n ~ i n n t o r y  ! ~ t ~ r p o s c  nnd d i r ; c i ~ n i n : ~ t o r y  i n ~ p : ~ c t  it; I I ~ C  

n e a r l y  a s  b r i g l ~ t ,  nnJ p c r l ~ n p s  n o t  q u i t e  a s  c r i t i c a l ,  n s  t l i c  rc:ldor of t l t c  

c o u r t ' s  o p i n i o n  might  a s s u ~ n e . "  7lic r e s u l t s ,  Iiol.rcvcr, were :;eon f c l  t .ill 

s c h o o l  c a s e s .  Tire Suprcnc  Cour t  remandc~l  t h c  c ; ~ s c s  L I ~  A t ~ s t i . ~ ~  : I I I ~  I t ~ d i n ~ ~ ; ~ l ~ o L i s  

f o r  f u t h c r  c o n s i d c r n t i o ~ ~  i n  l i g h t  ol: t l i e s c  Lvo c a s c s .  

I ~ n p o r t a n t l y ,  t h e  c o u r t  d i d  n o t  s:~y t l ~ a t  d  i : : l ) ro l io r t io~~nCc im[>ocL i s  

i r r c l c v a n t ,  o11i.y C i ~ a t ,  s t : ~ n d i n g  a l o n c ,  i.t c o u l d  n o t  co l l s t  Lt111.c n  \.ic,.l.:~t i o n .  

As J u s t i c e  PowclL noted  i n  A r l i n g t o n  I lc ig l i t s  inFormnLi.on on  l ~ i s t o r i c n l  

' background,  s p c c i f i c  scql.lcnc<: o f  e v e n t s  i c n d i i i g  t o  :III acc1011, dclt:~l-Lurc?: 

from normal  p r o c c d u r n l  s e q u e n c e ,  :111tl s ~ t l ~ ~ t a ~ i t i v e  d e i ~ : ~ r L t ~ r e s  m:ly :iI.I l ~ c l l ~  in  

p r o v i n g  i n t c n t  4 2 9  v s .  252 : ~ t  

N c v e r t l ~ c l c s s ,  t l i c  d c c i s i o n s  in t l ~ c s c  two c : ~ s c s  inJ i . c :~Lc  :I cvntn~.i l .n~c~~t 

t o  a n  i n d i . v i d u n l . i s t i c  nrodcl o f  r c s p o n o i b i . l i t y  Ln t i ~ c  sclloo? c:~c:ns. 'Sllcy 

. t ~ ~ o v c  away front a n  i n t c r p r c t : ~ t i o n  r ~ l ~ i c l ~  ns:;cssc:; t l ~ c   lidicy icy u f  :tcC:: 

ba!:ed upon t l ~ e i r  impac t  on  s c g r ~ 1 ; a  t i o ~ ~ .  toi inrd :I (Ice i::i.on I>:~::cd upnn 

p u r p o s c .  T l ~ e y  c v i d c n c e  a  wi l.l.ingncs;; t o  :l:;sumc c l ~ n t  s c l ~ o o l  ho;~rcl d c c i s i o ~ ~ : :  

may bc r a c i a l l y  ne~! t : . i i l  eve11 1.11 t l ~ e  C ~ ~ C I I I I I ~ ~ : I I I C C S  w l ~ r r ~  C I I ~  f<)rc::cenl~l.e 

imp:~ct of t l lc  deci.siun!: i s  sc!:rc#:lti.vn (!;cc I1~~~oclti.11 . 1 9 7 6 ) .  

' S l ~ i s  a a s u i ~ ~ p t  i o n  of  1leutr:l I. it:: i!: n t  t l ~ c  I ~ c a r L  #of ind iv  i<lu:l l I R I I I .  
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s c h o o l s ;  and 3 )  Lhc s c l ~ o o l  b o a r d ' s  d c c i s i o 1 1  of o r c s o l r ~ t i o t i  by a n  c : l r l i c ~ :  

IJl1i1.c t l i c  D e t r o i t  o p i n i o n  c i t e d  t l ~ c  I lcnvcr opini.011 w i t h  a p p r o v a l ,  t h c r c  

was o n e  r c s p e c t  i.n which L l l c  o p i n l o l ~ s  a r c  c o n t r a r y .  I n  s l i p p o r t i n g  t l l c  

Dct r0 i . t  onl.y p l a n ,  and j u s t i f y i n g  i t s  r c t u s a l  t o  go beyond t l i c  c l . t y  l i n e ,  

t l ~ c  C l ~ l c f  J u s t  i.ce nrgni:d t l i a t  t h e  rcn~crly i n  s c h o o l  c a s c s  may n o t  go heyolid 

t l i c  v i o l a t i o n .  Si.ncc t l i c r c  !<:IS no proof  o f  a n  i n t e r - d i s t r i c t  v i o l a t i o n  

t h e r e  c o u l d  Iic 110 rcmcdy. 

111 Ilcnvcr,  t l i i s  I)~.ol)lem Ii:id Ijcen f i n c s s c d  ~ l i r o u g h  t l i c  "dun1 sc l iuo l  

systcni" prcsu~n[ i t  ioii. !?o proof '  o f  t l ~ c  s p c c i l i c  impac t  of tl:c vi .olnti .on 

was IICCC:;S;II:~. 1 . 1 1 ~  D e t r o i t  l a i ~ g u n g c ,  Iiowcver, o n c e  a s p i n  pu t  i n t o  q u c s t i o n  

t l t c  c x t c n t  of t l i c  1 ~ c r i 1 1 i s s i b l c  rcmcdy i n d  s u g g e s t e d  t h a t  i t  must b c  l i m i t e d  

t o  t l ~ c  t;cgrc;;:~ti.on a c t u a l l y  cnuscd  by d c  j u r e  a c t s  of t h e  s t a t e  ( i n  t l 1 1 s  

c a s e  t l i c  i;cliool. b i ja rd) .  H c r c  s u c l ~  s t a n d a r d s  t o  be  a d o p t e d  w i t l ~ i n  d i s t r i c t s  

a s  wcl.1 :I:; I,cLwccn tllcrn, t l l c  rcmcdy w h i c l ~  c o u l d  bc o r d c r c d  wou1.d bc  c r e a t l y  

r c : : t r i . c t c d .  ' f l i~ i s  t h e  n c t r o i t  c a s e  c a s t  a  f n l n t  b u t  t l i r c a t c n i ~ l g  sh:~dow 

u v c r  t l i c  du:~l. sc l ioo l  sy.stclo pccsumpt ion  i n  Keys. 'I'lic sh:idow sccn~cd  t o  

Lcnl;tl~cn i n  Il:~ycon, Oliio h 3 3  U.S. 406 (1.977). 

In  I) : iyfi)~~ t l i c r c  l ~ a d  IJCCII a  t u g  o f  war between t l ~ c  D i s t r i . c t  and Gth 

C l . r c u l t  Co~~rt.:; c o n c ~ : r n i n g  t l l c  e x t c ~ ~ s i v c i i c s s  o f  t h e  rcnledy. 111 !'tri.nl<~iinn 

v .  l:Ll L i g n ~ i  5 0 3  I:. :!d. 684 (Gtli C i r .  1974)  a ~ i t l  l3rinl;mnn v .  Ci.1 Lignn 51X 

1:. 2 d .  1153 ( h t l i  Ci.r .  1 9 7 5 ) .  r l i c ~ a p p c l l o t e c o ~ ~ r t  r c J c c t c d  ~:ri:ll. c m i r t  r c ~ n c d i c s  

:IS I1oi.n); I n s u f f  i.c lu1iL1.y b r o a d ,  and f1.nnll.y o r d e r e d  t l i c  ~ r i r 1 1  c o u r t  t o  :lrlopt 

o :;yst,:~n widc p la t )  f o r  tli,: 1971,-1.977 ?c:lr. l'lic r c c o r d ,  I ~ o w e v c r ,  1.13s sI.:iniljj. 

no  t o  v io l : lL io~i .  Tlic I J i s t r i c t  Cour t  Ilad foui;$ o n l y :  1 )  3 vnr i :~ l : in i l  i n  

r n c  i o  I. colnpos 1.t i o ~ i  I)cciiecii sclioo1.s i n  t l i c  ( l i .s t  r i c t  , btit iio evi.dcnc.: u f  

t l ~ c s c  hclnj; c: i ,~scd Iiy <I  i:;cr i8nin;ltory p t ~ r p o s c ;  2 )  t l l c  11s~' o f  o l ~ t  i0ll:l 1 

z o i ~ l i i g  111 c l ~ r c u  l ~ i ~ ; l i  scl iool: ;  wliicli l i : ~ < l  tiu dircr:L i.i~ll~li~::il.i~:,ti S S ~ I .  i:rilclc 

lioord c a l l i n g  Tor r c m c d i a l  m c a s u r e s  Lo d c c r c n s e  s o g r c j a ~ j o n .  

On e l l i s  r c c o r d  Lilc Sriprcmc Cour t  r c v c r s c d  Llic h ~ l i  C i r c u  i L 01) ill 1011 
I 

-& 
c a l l i n g  f o r  a  sys tcn l  r i idc  remedy. " T l ~ c  CourL of Appc:~l:: simp1 y  Ii:~d no vnrr:inL 

i n  o u r  c a s e s  l o r  impos ing  t h c  s y s t e m  wide rcnlcdy wl~ic l i  i t  ,i;li>arclit I!, d I d .  

a l l  v c s t j . g c s  oC t l ~ c  s t a t c  iniposcrl sc l ioo l  scj:rci::itl.on."' 

J u d g e  Rcllnquist  s t a t e d  vliat  u a s  r c q u i r c d  in  st1c11 c a s e s :  

The duLy o t  b o t h  t h e  1 ) i s C r i c t  Cour t  oiid t l ~ c  Court: of  ,\plic:ilc 1.1i 
a  c a s e  s u c l ~  :Is tI1i.s. whurc madatory s c g r c g a t  ion  Ily I:ni U T  ~ l t c  
r a c e s  i n  t l i c  s c i ~ o o l s  h a s  l o n g  s i n c e  c c n s c d ,  is t o  f  Lr:;t d c L c r n ~ i n c  
whether  t l i e r c  v a s  nny a c t i o n  i n  t l i c  c o n d i ~ c t  of t l ~ c  l ~ t ~ s i i ~ e s s  o f  
t l i c  scl iool  Imard uhi.cli v n s  i n t c n d c d  t o ,  niirl d  1.d i n  f : ~ c t ,  11 i s c r  i a i i ~ ~ : ~ t c  
a g a i n s t  m i n o r i t y  p u p i l s .  t c : ~ c l i c r  o r  s t a f f .  linsl:ilij~:toii v .  I):~\pi.s.. . . 
I f  sucii  v i o l a t i o n s  a r c  Couiid, t l i c  I ) i s t r i c t  Cour t  ill t l ~ :  fir:;L 
i n s t a n c e .  s u b j c c t  t o  r e v i c w  by t l i c  C o ~ ~ r t  oP Alll,cal.s. irnist di.cnrmi.ii<: 
how must &rcnicntaL :;c::rcgat i v c  cCfcc_ll Cl:csc v  i ~ i l n l i o n s  Ii:id 011 
t h e  r a c i a l  c l i : ; t r i b u t i o i ~  o f  Llic I layton scliool  pol)~~l.:iti.un n s  ~>ro:;ui~CI.;. 
con: : t i tu tcd  , wlicn t h a t  d i . s t r i i ~ t ~ t  ion i.s co~iip:~rccl t o  w11;11. i t  wo11 l(l 
l n v e  Iicccn i n  t h e  a b s c n c c  o f  s i ~ c h  c o n s t  i t u t  i o n : ~ l  viol: i t  i o n s .  'Tl~c 
remedy niust I>c d c s i g n c d  t o  r e d r c s s  t l ~ a t  d i f l c r c n c c .  :ind o n l y  L I :  
t h e r e  h a s  bccn :I s y s t e m  wide impact may t l ~ c r c  bc a s y s t c m  wirlu 
remedy. [my i t n l , i c s ]  

Again ,  a s  o c c u r c d  a l t c r  l ios l i ing ton  v .  I J a v l s ,  t l i c  c o u r t  rcn~anJe<l  o L l ~ c r  c a s c s  

f o r  c o n s i d e r ; ~ t i o n  i n l i g h t  oC IJa::ton 

Tlie Dayton o p i n i o n ,  was a  C i ~ r t l i c r  s l i i f t  tow:~rd  : ~ i i  i ~ i r l i \ , i , l i ~ a l  i : ; t ic  

model.  I n  1.igiit oC Ilayton TI and  Col.u:nlius ( i .nErn) ,  t l i c  i ~ : ~ l l o r t n n c c  ( I T  

t h e  f i r s t  Dayton o p i . n i . u ~ ~  i.s s c v e r a l y  IirnLtccl. :!evcrLliclc:;::. I!:~ytoii I 

s u g g e s t e d ,  f o r  t l ~ c  f i r s t  ti.nic s i i ~ c c  C r c c n ,  t h a t  t l i c  remctly, l i k e  t l i c  

v i o l a t i o n  slioul.d bc j11d:;cd by all i n d i v i ~ 1 1 1 : i l i s t i c  cL:it~d:~rd. '?IIc ~:II~:;~I:I!;C 

o f  i n c r e m e n t a l  isni imlil. i,:s t  lint t h c  r c ~ i ~ e d y  nccd o n l y  r c . c ~ ~ r i i  n <I  i s t r  i c  t  t l ~ c  

p o s i t i o n  wliicli 1~01:~.d Iin\'c c x i  s t c d  i f  scl1001 110:lrd:: had hel~;ivetl I I C I I C  r : ~  1.1.;'. 



OII t l i c  ro:~d t o  n  1,nsl.t ion  which would soon  p u t  a n  end t o  nlost d c ~ c ~ r c ~ : : l t i ~ ~ n  

11 0 
c r c ~ r t ~ .  

I f ,  i n  [ a c t ,  n  s t r o l ~ g  i l l t e n t  ru1.c were  c s t n l ~ l i s l ~ c d  and rcmcdy wcrc  

r c d ~ l c e d  t o  harm c a u s e d  11); t h e s e  i n t c n d c d  e f f o r t s ,  t h c n  clic l i . t i p , n t i o n  oE 

s ~ l c l l  cn::cs i . ro~~l.~l  n o t  I)c w o r t h  t l i e  c x p c n s c .  1.Jin11ing would be  more d i f f i c i ~ l t ,  

ol~(l  eve11 wi t l ~  a v i c t o r y  t h e  p l . a i n t i f f s  c o u l d  expect a  rcnicdy u l ~ i c l ~  would 

producc  o n l y  l~ii l lor  a 1 t e r n L i o l l s  i n  s c l ~ o o l  a s s i g n m c n t s  . 
'Tlic I layton c a s e  was ccmandcd t o  t h c  t r i a l  c o u r t  f o r  s ~ l p p l c m e ~ i t a l  

cv 1,dcnL i n r y  I ~ c a r  i ~ ~ ; ; s ,  and .ludgc I<ul,in rcvi.ewcd t h c  c n t  I r e  r c c o r d .  Upon 

' con~pl  c t  iny, tl~i.:; r e v  i.cv, Iic cntc;cd a  j u d g e n ~ c n t  di .sm:issing t l i e  cornpln in t  . 

'I 'l~c .iudj;c fouild t h a t ,  a l t l ~ o u g h  t h e r e  wcrc i n s t a n c e s  of p ~ l r p o s c f u l  s c g r e g a t ' i o n  

L I I  t l ~ c  p a s t .  L I I ~  ~ , i a i n t i r f s  I a i l . c d  t o  p r o v e  t h a t  t h c s c  a c t s ,  some o l  w h i c l ~  

wcrc  o v c r  20 y c a r s  o l d ,  Ilad n y  c u r r e n t  incrcn icn ta l .  segregative c f f c c t s .  

hccord inf :  I:O t l ~ c  t ~ : i n l  ju t lgc ,  t l lo p l a i n t i f E s  had F:iiled t o  sl~or.! c i t l ~ c r  

~ l i s c c i r n i n a C o ~ - y  ~ p i l r l ~ o s e  o r  scgcc j ;a t ivc  c f  E c c t ,  o r  b o t h ,  i n  any  o f  t h e  

c l ~ n l . l c n g c d  p o l i c i e s  nncl p r a c t i c e s  o f  t h e  Board,  blt6 F .  Supp. 1 2 3 2 ,  1238 ,  

1 2 4 1  (SI) O l ~ i o .  1077)  .!'I. 

T l ~ c  :~l'pc'l.latc c o l l r t  r c v u r s c d ,  Drinkrnnn v .  C i l . l i g a n  583 1'. ?<I. 243 

(Gth C i r .  1.978). Tc c o n c l u d e d  t h a t  t h e  t r i a l  j u d g e  lind made e r r o n e o u s  

r L ~ l d i n & s  o f  I'ncC and hall a l . so  made e r r o r s  o f  l a w ,  I d .  nc 2/17. The Cour t  

of  Al'l'c:~ls i l ~ c c r p r c t c d  t h e  incrcmcnta l .  s c g r c g a t i v c  c l l ' c c t  lnnp.auf:.c t o  rncnn 

n o t  L l ~ : i t  (:;I<:~I 1.l.l cl;a I. nc t I I I U ~ . ~  I,c sc l )a rn tc l .y  nss~::;..;cd a s  tu i t s  i11ccc1ncnt:rl 

c l f c c t  011 sc):rcj::~Lio~i. bu t  rn t .hcr  tlmL t l i c  n ; l t r ~ r c  o f  n o r t l l c r n  cn:;cs is tllal: 

s c c r c g a t i o n  I s  p rodr~ccd  i l i r o u g l ~  t h e  i n c r c m c n t n l  c f f c c t s  o f  many a c t i o l l s .  

'I'l~c tnslc o f  c l ~ c  c o u r t  i s  t o  a s s e s s  t h c  o v c r a l l .  in~l )ac t  o f  ~ 1 1 ~ 1 1  ncL::. I t  was 

L11 t l ~ l . s  p i i s t i ~ ~ : c  L I ~ J C  t l i c  C:ISC rct11r11ed t o  t h e  Supreme Cour t  

The c o u r t  ~ : r n i ~ t c d  c c r c i o r : l r i  in  1layt011 :)lid ill LIic I:olu1111~11s C:ISO, W I I C ~ C  

t l l c  t r i a l  j t ~ d g c  had e a r l i e r  o r d e r e d  a  s y s t c ~ ~ ~  v i d e  rcmcrly :~nd l1;ld I - c i t ~ s c d  

t o  a l t e r  i t  f o l l o w i n g  D ~ y t u n  I .  l'hc Cour t  of Appc:~l:: aCCirmcd. 583 P .  2d.  

787 ( 6 t h  C i r .  1 9 7 8 ) .  bu t  t l ~ c  i ~ ~ i l ~ l c n i c n t a t i o n  o l  t l ~ c  11l.nn was sLnyctl I,y . l u s t i c u  

Rel inquis t .  Columbus 99 S .  Gt:29LI. (1979) nnd 1):1yto11 93 S.CC. 2971. (L(17')) 

s t a n d  a s  t l l c  l a t c s t  c o u r t  pronounccrncnLs i n  t l ~ c  nrc:~." 'I'licy co~nl>Lctcl .y 

r e v e r s e d  t l l c  t rc l ld  toward a n  i . n d i v i d u a l i s t i c  model a s  c v i d c ~ l c u d  i.n 1 ) c t r o i t .  

Washington v .  D a v i s ,  A r l i n g t o n  I l c i g l ~ t s ,  and Dayton I .  

Tlic Cour t  a d o p t e d  t h e  Li.nc oC argument prcr;cntctl  by  lit: tr i : i l .  , j~~tl l :c  

i n  Columbus: tll:it t h e  s c l ~ o o l  d i s t r i c t s  i n  t l ~ c s c  two c l t  i c s  wr:rc L I I ~ ( : I ~ ~  Lonnl l y  

s e g r e g a t e d  on  t h e  b a s i s  o f  r a c e  uhcn t l ~ c  Suprcn~c  Cour t  d c c i d c d  I \~ :ou~i  i n  

1954 .  S i n c e  t l i a t  t i m e ,  t h c  s c l ~ o o l  bonrds  i n  t l ~ c : ; e  c i t i e s  l ~ n v c  I I ~ L : I I  i ~ n d c r  cul 

affirmative d u t y  t o  d  i s m n n t l c  t l ~ c  t h e n  c s  !.st ing  du:il :;cliool. :;ysl.c~;l. 

Thc t r i a l  c o u r t  found t l l a t  a:: n  d i r c c t  rcsu.Lc o l  c o g i ~ i t i \ . c  a c t s  o r  

o m i s s i o n s ,  t h c  board i n  1.954 m:~in tn incd  nn e n c l a v e  o r  scpnr : l t c  I,l.:~#:k scl~ool.:; 

on  t h e  c a s t  s i d e  o f  Co1u::ibus 429  F.  Supp. a t  236 .  'Tliu Sujlrcnic Cour t  noLcd 

t l w t  under  s u c h  c i r c u i ~ ~ s t a n c e s ,  "proof o f  purpo:;cEuL n ~ i d  c f roc t . i .vc  ~ ~ ~ : ~ i ~ l t c u n n c c  

o f  n  body o f  s c p n r a c c  b lac l i  s c l ~ o o l s  ill n  s ~ ~ b s t a n t i ; ~ L  1,:1rC of t l ~ o  sy:;tctn 

i t s e l f  i t s  pr i~ i la  fac i .e   roof o f  a  d u a l  scl1001 systc111 :it111 S I I I ) I , O C ~ R  :I f i n J L ~ l l :  

t o  t h i s  e I f c c t  a b s c n t  sufficient c o n t r a r y  proof  hy L l ~ c  Bu:II:~. wl i ic l~  was llot 

f o r t l l c o n ~ i n g  i n  t l~ i s  c a : : ~ , "  KC?$, a t  203 .  4 3  

I n  t h e  kcy p o r t  i o n  o f  t l ~ c  o p i , n i o n ,  t l ~ c  S u p r c ~ i ~ e  C o i ~ r t  I I C : ~ ~ :  "l2llcrc 

a  r a c i a l l y  d i s c r i m i n n t o r ) .  s c h o o l  sys te tn  h a s  bccn f o ~ ~ n r l  Lo c s i : ; t .  I:ro!m 11 

imposes  t l l c  d u t y  on  l o c a l .  s c h o o l  Imnrd:; t o  ' c f f c c t u n t c  :I c r n ~ ~ t : i t l o n  t.o a  

r a c i a l l y  nun-d i . sc r in i tna tory  s c l ~ o o l  s y s t e m .  ' 349 U.S .  : ~ t  301. " l<rov~l  I I 

was a  c a l l  f o r  t h c  d is:n:!nt Li.ni; o f  wcl..l-cntrcnclietl ( l ~ ~ a l  !:y::tci~i::." :11ic1 scliool. 

ho:irds o[,crniin:: s u c l ~  sys lcn is  v c r c  "cLc:irl.y cll.?rgi:d vit.11 Ll~o  : ~ f i i l ' i ~ ~ n t L \ ~ c  



d u t y  t o  t a k e  whatcvcr  S t e [ ~ s  rnight be  n c c c s s n r y  t o  cor ivcr t  t o  a l l r ~ i t a r y  

' s y s t c m  i n  w l ~ l c l ~  rnc i :~L d i s c r i n ~ i n a t i o n  would be  c l i m i n a t c d  r o o t  a l ~ t l  bml lc l l , "  

Crccll v .  County School  noarcl. 391 U.S. 4 3 0 ,  437-438 (1968) .  "Each i n s t a n c e  

o f  a f a i l l ~ r c  o r ~ r e f ~ ~ s a l  t o  r ~ ~ l r i l l  t h i s  a f f i r n l n t i v c  d u ~ y  ~ : o l l t i n ~ l e s  L l l ~  

viol:~ti .ol l  of  L I I C  I : o u r t c c n t I ~  Amc~idnient , " (17 1.14 4926 (1973) . 
a ,  . I l l c  C o a r d ' s  co11ti.1111ing ' a f C i r m a t i . v c  d u t y '  t o  d i s c s t n l ~ l i s l i  Lllc clunl 

scl lool  s y s ~ c m '  i s  L l l e r c i o r c  beyolid q u e s t i o n . .  . . , 2nd i t  Im?; po i r~Led t o  

notllln;; i n  t l ~ c  r e c o r d  pcr:;uading 11s t h n t  a t  t h c  t i m e  oC t h c  t r i a l  t h e  

tlunl r ;c l~ool  s y s t e m  and i i s  c f i e c t s  had becn d l s e s t n b l . i s l ~ c d .  'The lioard clots 

n o t  a r ~ p c n r  t o  c t ~ n . l l . u r ~ z c  t l l c  Cinding  o f  t lrc D i s t r i c t  Cour t  t l i a t  a t  t l l c  t i m e  

o f  t r i : lL  most I~Lnclc:; wcrc  s t i l l  p,oing t o  b l a c k  sc l loo ls  nllcl rllost w l i i t c s  t o  

r n c l : ~ l l y  s c p n r a i c  c d l l c n t i o n  mi$hL bc ,  i t  Icnowingly cont i r lucd  i t s  f a i l u r e  

co c l l s ~ i n a t c  t l i c  c o n s c l u c l l c c s  of i t s  p a s t  i l ~ t c n t i . o l r n l l y  s c ~ ; r c ~ a t i v c  po l . i . c ics .  

l'l~c 110:lrd ' I I C V C ~  ; ICC IveLy s e t  o u t  t o  d i s ~ n a l ~ t l c  t h i s  du:ll. S ~ ~ C ~ I I I '  429  f. 

Supp. a t  260," 67 liSi.l.1 4926-4927. 

"Out t l l c  ~ a c : ~ s u r c  o l  t l i c  post-l lrotnl  C O I I C ~ I I C ~  o t  a s c h o o l  board rllldcr a n  

ull:;acisfic(l Ju1.y t o  I . i q ~ ~ i d i l t c  a d u a l  sys ten i  i s  tile c f f c c t i v e r ~ e s s  n o t  tllr? 

purpo:;c, o r  tile ac:ions i n  d c c r c n s i n g  o r  i n c r c a z i n ~ ,  t l i c  s e g r c g a t  ion cattscd 

by ~ l l c  du:~L sysLcm. A:; 1.1ns c l e a r l y  es ta l , l i shca l  i n  Kcys and !;vnlin, t l l c  Ronrd 

Ilnd t o  d o  Illore tl1:111 a11:111ilo11 i t s  prior d i . s c r i n i i l ~ n t o r y  p i l rpose .  'rile lloard 

, I I : I ~  :11i : ~ C f j . r ~ t ~ : ~ t i v c  rcsl lon:; ibi l . i ty t o  s c c  tha t .  ~ ) ~ l p I l .  a:;signn~cnt pol . i .clcs 

and :icllooL c n n s t r r l c t  io11 and :~llnlltlo~irner~t pr: lct  i.ccs ' a r e  n o t   sad atiil do not. 

s c r v c  t o  p c r p c t r l a t c  n r  rc-..!stabl. is11 t h e  dun l s c h o o l  :;y!;tolll. :lllrl t l i c  Ronrd 

II:IS :I "llcnvy burdcn" o f  :;llorring L113t a c t i o n s  t l ln t  incrca::ccl o r  co11l:inucd 

t l l c  c l i c c t s  o f  tlii: iiu:ll. :;ystcm :;crvc i l s p o r t a n t  and Icgi . t i in:~Lc cllds." '  117 

I n  b o t h  c n s c s  tile Appcl l . a re  Cour t  Foulid. i n  : r t ld i t ion ,  t h a t  I ~ S C  n r o ~ n l  

c o n d u c t  i n  somc ways i n c r c a s c d  scgrc j :a t ion  i l l  t h c  sys ten ls ,  I>t lc  t l l c  nlo:;t 

r e a s o n a b l e  r e a d i n g  o f  Columbus and  Dayton I I  would I1e tll:lc C V C I I  i f  a l l  

' s u b s c q u c n t  a c t i o n  harl ol i ly p e r p e t u a t e d  t l lc  ::cgrey,aL ion  c:: i:;tt:nt :IC t l ~ c  

t i m c  o f  nrowi .  t h e  s c l ~ o o l  h o a r d s  wvllld h c  i n  v i . o l a t i o n .  

As t h c  C l ~ l c f  .Tus t icc  n o t e s  i n  n c o n c u r r  inn  opil i iol i  ill t h e  Col.t~mbus 

c a s e ,  n o t h i n e  i n  "our p r c v i o t l s  dec i : ; ions  p r o v i d e s  foullcl:~tion For c l ~ i . s  novel 

l e g a l  s t a n d a r d "  t h a t  L o a r d s  have  b c e l ~  under a n  a l f  i r l n a t i v c  d u t y  Lo dc::cp;ri:[:n tc 

t i l e i t  s c l ~ o o l s  f o r  t h e  l a s t  25 y c n r s .  (17 UJ 4329.  I ~ l d c a d  i l l c  n l f i r 1 1 t : ~ i i v c  

d u t y  i n  c a r l i c r  c n s c s  !la:; been a d u t y  t o  f u l l y  d c s c g r c g n r c  :I s y s ~ : c a  : ~ l ' ~ e r  

a f i n d i n g  t h a t  tile d i s c r i c t  i s  i n  v i o l . a t  ion .  In  t l l c s c  case!:, t l l c  c l ~ l t y  

a p p e a r s  t o  e x i s t  r c g a r d l c s s  o f  a c o u r t  r i l ld i l lg  o r  co~iLc~npor:lry i . l i t cn tLol~:~ l  

s c g r e g a t i o n ,  and  i f  a  c o u r t  d e c l : ~ r c s  :I s y s t c m  rlual  In 1954 .  Lhcn i l ~ l l c s s  

t h e  board 1x1s t:lken n f f i r r n a t i v c  s t e p s  t o  cnd se!;rcl ;ntiol~,  i t  rril.1 I>c i n  

current v i o l a t i o n .  ?!or w i l l  t l i c  c a r l . i a r  v i o l n t i o l l  Ilc ::cell t o  l ~ a v c  n t t c ~ n ~ : ~ t c d  

i n  i t s  c f f e c t s  tI>rougll  t h e  pans;lgc o i  t i m e ,  o r  t l l c  ricitoj;r:~j>llic c f f c c t s  

which may o c c u r  i n  t h e  i n t c r i i n .  T l ~ u s  t h e  i n c r c c ~ c l ~ t a l .  : ;cgrcl:ntivc uCCcct 

I 
d i s c u s s i o n  1.n Dayton sce;nr; i n r g c l y  i r r c l c v a n t  t o  Lhc ~ . c ~ n c d y  ~ l t l o s t i v n  i.n 

sucI1 c a s e s .  

I Tllc two Ohio op in i .ons  o n c c  a g a i n  r e - c s c a b l i s l i  :I s t n ~ c c u r n l  nlurlcl o r  

I 
remedy i.11 t lic s c h o o l  cac.c!s. The rc~ncdy f o c u s e s  tlpon c c s ~ ~ l t s .  111 ( :OI~II I I>I IS .  

, nlrnost  o n c  Italf  o f  t l t c .  96,  000 s t l r d c ~ l t s  v i  I. l Iw r c : ~ s s  i!:~icil. :lnJ i l l  t l i c  

smnl l c r  I layton s c l ~ o o l  d i s t r i c t s  a b o ~ l t  1 5 , 0 0 0  s t r ~ d u l ~ t s  wi..LI tic r . r : ~ ~ ~ s l ~ o r c c ~ l  

t o  s c h o o l s .  Apl'ro::jln:~tc r a c i a l  I ~ n l a n c c  wi l l .  be  acllicvc:l ill 1.111: l;rc:lt 

ma f o r i t y  o f  t i l e  scli<~oLr; i l l  c l l esc  sy.stcmr;. 

.The Caul-c II:I!; t nkcn  :I lnorc r ; l : r ~ ~ c t ~ ~ r n l .  ~ , o s i . t i . o ~ i  u11 t l i c !  v l o l : ~ t l t ~ t ~  

c~uc: ; t ion  :I>; VCLI.. 1 1 1 d ~ i . d .  I I C ~ C ,  t h c  ( : o u r t  II:I:; I I C V C C  ::;~JI<(:II :IS F irinl j'. 111 

d i . s t r i c t ! ;  td1i.c11 o ; t c r > t s x ~ i  :I ~III:;~. :;~:;cL,III i.11 tlv: Kcy:j ::CII:;C ~ I I  1.9%. : I I I ~  OIIL! 



m r t s t  ~ I .CRII I I IC t l u t  11b;ll.l y cvc1.y systct i i  wi t l?  I I I L I ~ C  tila11 a 1:c~i ini nor  i.ty s t u d ~ ~ i t : ;  

d i d ,  c l ~ c  obl. i:;nt i n r ~  i s  t n  a c t  s o  a s  t o  dcscgrc[ ;o tc .  PrcrtcsL:lt ion:; o r  

n c u t  r a  1 i t y  i l l  110:11~~1 d a c  i s io11s  wi l l .  a p p a r e n t  1.y fni .1.  Tlic most o b v i o i ~ s  I ) n s i s  

f o r  c l ~ a  c l a i ~ : ,  of  t rc t~ l : r :~ l . i ty  i s  t l i c  nc ig l~ l ,o rhood s c l ~ o o l . .  D I I ~  in  Lllc 

C ~ ~ . L I I I I ~ I U : ;  c: lsc,  t h e  t r i a  L J ~ ~ d i : e  s t a t e d  t h a t  " t h o s c  vllo r e l y  011 i t  a s  a 

(lcfcn:;c t o  u~ll . :~vrt tL t;cl;ool r lcscj;rcgntioll  f a i l  t o  rccogni .zc  t i l e  h i g h  p r i o r i t y  

of t l ~ c  c o n s i . t r ~ t i n u : ~ L  r i ; ; l ~ t  i ~ i v o l v c d , "  4 2 9  F .  Srrpp. a t  258. And t l ~ e  1.owcr 

Ic~~oul.c:rl;;c l:11:1t t l ~ c  l p r c d i c t : ~ l > l e  e f r c c t s  of s u c h  a p o l i c y  w i l l  be scgrcga tc r l  

::cllool;, i t  i:j :I fac1:or &I I)c c o n s i d e r e d  in  de te rn ; i .~ l in#  wl~c t l rc r  a n  

i r ~ l c r e n c c  of scl;rc:;:lti.vc i . n t c ~ ~ t  shou1.d LC dr:lwn, LC!. a t  255.  Prool' o f  a 

~ ic i .~ : l l l~or i~oud s c l ~ o u l   policy i s ,  by t h i s  r c a s o l i i n g ,  e v i d e n c e  o f  a c o n s l t n t i . o n a l  

v i o l : ~ t i u l ~ ,  n o t  cvi .dcncc o f  i ~ l n o c c n c c .  S u c l ~  a po:; i t ion i s  Cundarnc l~ ta l ly  

s l : r c t ~ ~ r : l . .  I t  ro . jcc t s  all a n a l y s i s  bar;cd o n  i ~ l d i v i d u n l  i n t c n t i . o n  t o  

: ;ccrcgatc and rcpLac,:s j.1: w i t h  a n  a n a l y s i s  vlii.cll loo l<s  t o  t l l e  outcome o f  

clcc i s l o n s  wit11.i.n t l ~ r :  c o n t e x t  o f  u r b a n  r c s i d c n t i ; ~ l  s c g r e g a t  inn .  

111 :1ddil:io11, 11y r<:!ject.i.ng t l l c  i d e a  t h a t  p a s t  sc;:rcj;ativc a c t s  a r e  

a L t c m ~ : ~ L c d  ,in t l ~ c i . r  cunr;cclucilccs wit11 t l ~ c  p a s s a g e  of t i l n c ,  tile Supreme 

Cuucl: L~npli.cicl.y expanded t h e  s c o p e  o f  m a t t c i s  lcl , : i t imntcLy i l l  d i s p u t e .  

Two n~et:~pllor: :  ni:ly ca11t11re t l ~ e  c h a n g e  i.11 p e r s p c c t i v c .  T l ~ c  i ~ l c r c ~ n c ~ l t n l  

s c ~ r c e ; l t i v o  c T f c c t  p o s i t i o n  o l  Rcllnquist  i l l  1)ayton I v iews  p a s t  s c h o o l  . 
board a c t s  l i l i a  p c h b l c s  t11row11 i n t o  a I ,oi ld l'hd ri.ppl.cr;'n;ny L a s t  f o r e v e r ,  

Ilut s.1orrl.y tllcy hccon~c Il-:r,r: : ~ n d  l e s s  impoctnnt  i n  t l ~ c i r  c r @ c t s  on t l i c  

: ; ~ ~ r f n c c  o f  tltc w a t o r .  Evcllt11:11.l.y wc may s a y  t l ~ c y  Ilavc no  inYn:;~~ri!nl)l.e 

c f f c c t .  Evidcnr.,: o f  l ~ c l , l ~ l . c s  tllrown l o n g  ago  a r c  n o t  rc!l,ivnllt t o  prc:;cnt 

p1:01> 1.cn1:; . 
'l'llc sg:und ~licl :apl~or i:; not: a  pcl>l)lc on a 1p1>11~1. 1)11l: ~ I I C  C.OI-IICI:S~.OIII: o f  

nlay colnc i n t o  ~)l.:ly, !,I![: IVJI::IIISC 01: t l l c  (::IT l y  a c t  1 - I I C  ! ~ ~ I . I I C ~ I I I . U  -.,-i l I :I I ~ J : I ~ > ;  

be  a b i t  a:;kew. E a r l y  c l r c c t s  suclr :IS t l ~ c  s c x r u g : ~ t i v e  1,ol.icy of L I I C  COIIIIIIIIIIR 

Scllool D i s t r i c t  30 o r  !10 y e a r s  ago  :I'C n o t  t o  I x  rli:;r:o~lntccl ,111c c : ~  t i l t :  

p a s s a g e  ol' t i m e .  'Slrcy d e t e r m i n e  t h e  way i n  v11i.cli t l ~ e  systcin w i l l  ~ l . 0 ~  

o v e r  t h e  n e x t  h a l l  c c n l t l r y .  l l i s t o r i c  p a t t e r n s .  a s  org:~il.iz:lt iona 1 c o ~ ~ t o x ~ . : ; .  

a r e  what c r e a t e  d i sc i - i .n~i i>aLorp  r c s u 1 . t ~  o u t  of a p p r ~ r c n t l y  1ic71trr1L : ~ c c s .  Sucll 

a  p e r s p e c t i v e  movus t l l c  c o u r t  a good dc:~l. c l .uscr  I:o a s t r u c t u r : ~ l  i t~odcl ." 

Yet wit11 a 1 1  o l  i!l.i:; t h e  c o u r ~  d o c s  n o t  t:llcc t l l c  i itii11 S C L : ~  :lnd I.DJI:CC 

a n  i i1divi .dual  model oC v i o l a t i o n .  L C  r c n f f i r ~ : ~ ~  t i l e  I:cys : ~ n : i l y s i s  a:: ~ 1 i c  

c e n t r a l  t h e o r y  of v i o l a t j . o i l .  One sl iould 11ot I ) c l i c v c  t l~ : i t  t i ~ i s  i s  t l iu 1a:;c 

word f r o n  L t ~ e  c o u r t .  I F  t h c  Los t  f c ! ~  c: iscs tcac l l  ; I I I Y  l i t h s i o ~ l .  j.t i.:; L \ I : I ~  

t h e  a r e a  i s  s t i l l  i n  t t l r ~ n o i l ,  and  l e f t  u n r e s o l v e d  a r e  ~ l l c  ~ l i l : F i c l l l . t  

q u e s t i o n s  of m c t r o l ~ o l . i t a n i s n i .  Cut t h e  Keys a l ) l ) ro :~c l~  1l:ls lin:.~ vitI~:; tvod 

seven  ycr i r s  oL a s s a u l t  and a p p e a r s  marc firil11.y cntrunc11c:;l t lmn e v e r .  'T11e 

Rehnquis t  l e d  assa111.t h a s  f a i l e d  t o  steni  t h e  t i d e ,  and o11c SIISI)CC.~.R C I I : I C  

i f  t h i s  p o i n t  of  view c o u l d  n o t  k r i l l  i n  I ) a y t o ~ ,  tllcri t l ~ e r a  : ) r e  few ~ I : I C C S  

w l ~ c r c  i t  c o u l d  s ~ ~ c c c c d .  



'The 1):1yto11 1.1: and CI).~.IIIII~)IIS opinions come a s  a  j;rea t  r c  l.ieC lo r  thosc who 
. . 

Icarcd tllat t l ~ c  c) :puri~i tc~~t  in sclu)oL descgrcgation was about to conlc LO an 

end. Tl~cy seem to  ns:;urc tha t  a t  l e a s t  i t 1  the s l ~ o r t  run t l ~ e  Sup~:eme Cortrt w i l l  

not L I I C I I  i . t s  back O I I  tllc vast  nnlounts of s c g r c ~ a t i o ~ i  to be found in An~orican 

cducaclon. Yct i.n the wake oE t l ~ c s e  two opinions there i s  ;I sense of d i s -  

rlr~ictuclc wliicl~ I I I I I : ; ~  I)o sisi.Llar I:o t l ~ a t  ProFcssor IJccl~sl.cr cxprcsscd 20 years 

: ~ l : o  (Uccl~sl c r ,  1959) 

l'l~c <I isclr~.icttrcle n ~ : ~ n  i fc:;ts i.tsclE nlost obviously i n  t l ~ c  fac t  tll:~t l:l~e 

' rcccnt  c:l:;er; a r c  p r c ~ ~ ~ i s e d  upon a judi.c.lal Elct ion.  Tllc c c n t e r l ~ i c c c  oE the 

Fiction i.n t l ~ c  concept oF tllc drrnl sc l~oo l  system. To say' tha t  Dayton, o r  

IJcnvcr I)cCi~rc i t ,  ran a  du:ll. spstcnl a t  the tinlc of t r i a l  i s  to  give tllc ' 

tcrln a  I.cl;:~i 111cnl1i11g I\'II~I:II i.s 1~11re1.aCcd to i . ts  I~i.sCoric.il., comnlon s c ~ ~ s c  nlcanir~l;. 

I'or t l ~ i s  core colnes two f u r t h e r  f i c t i o n s .  F i r s t ,  tha t  sc l~oo l  boards l i k e  

Ilnyton wccc put on 11oti .c~ i n  1954 tha t  they I~ad a  duty to  dismant1.e t l ~ c  "dual 

r~c l~ooi  sysl:c~i~" ar~ll t111:ir f ;~i l .ure  to do so i s  ;I willed a c t .  Sccond, tha t  tllc 

Ilarnl causc~l  I)y intcnti.onn1. s t ; ~ t c  ac t ion  II;IS a s  i t s  conscqucnce the c l l t i r c  

scgrcp,:~ tioll of t l ~ c  scl~ocrl system. and thus t l ~ c  appropriate-  remedy i s  the 

rac i ;~ l .  I~:~.l.:lncin): oC t l ~ c  systc~n.  

l ' l~c f i c t i o ~ i s ,  howevcr, a r c  o ~ i l y  elle n ~ i ~ n i f c s t  pitrt 01 :I deeper prol)lc~n. I n .  

G>J.u~nbt~s i111d Ik~y L D I ~ .  :IS ill I)r:~~ver I)cforc, C I I C ~ C  i s  :I b :~sic  c :~~l t rad i . c t  ion i l l  Y I I C  

c~pi.111otiu. In crrch t l ~ c  ( :o~~r t -  cl.inys to tllc dc fnc to-dc .j(rrc d is t inct iol$.  1'1111:; 

'in :I n:lrror, scu:;,:, i t  II:I,; rel~l:~.incd cnlc to the individun1ist i .c  n~o~lcl. o r  viol:]- 
6 i ; ,  

ti011 .insofar a s  I t  i:; i>:~sc<l upon the proof O F  jntcndcd a c t s .  

t11at s c l i ~ o l s  a r e  dc ju re  set,re::atcd hccaur;c a  p la in  and ~ I I I I ~ I C : < I I : I L C  I :~:IC:ILC o f  C I I C  

s t a t e  l e g i s l a t u r e  forrinlly scpera tes  s t u d c ~ ~ t s  by racc,  ;ind t l ~ c  ~~: ; I I I I ICI I I .  t l ~ n t  

icliools a r c  de ju re  segregated bcc:~u::c of s c l ~ o o l  board ; ~ c t i a i ~ s  25 yv:~rs aj;o 

which evcn then wcre formal.ly neu t ra l .  Yct tile Ci .ccio~~ of I):I~I:OII and Colu~ilh~~:; 

is  tha t  these cascs a r e  rcn l ly  thc saele. 

Thc de jure-de l ac to  d i s t i n c t i o n  i s  main t a ine~ l .  :lnd t l ~ c  court  :lr;:lle:; a s  

i f  i n t e ~ ~ t i o n a l  s c g c c g a t i o ~ ~  1.s s t i l l  the core of it:; I ~ u l d i n ~ .  'icc cl~c rcst~l.t:s 

reached not tllrougll tlic ca re fu l  ana lys i s  of t l ~ c  ovidc~lcc,  I I I I ~  t l lror~gl~ I:~IL. use 

of the evident iary devices uE burdens of proof a11d pre : ;u~~~l> l i i ,~~s .  l;:~se~l I I ~ O I I  

t h i s  ana1ysj.s Llle cour t   rocla la in~s not t l ~ a t  s c l ~ ~ ~ o l  l),);~rtls I):~vc :In ol)Lij:nl:iotl ~ B T  

r a c i a l  n c u t m l i t y ,  but tliat Ll~ey Iiave ,an obl.igat ion c , E  i ~ r C  i r111:1t ~ V I :  ~ I C C ~ I I I I .  'I'IILI:: 

the f i c t i o n  a t  t l ~ e  v i o l a t i o i ~  s tngc,  tha t  tile c o u r t ' s  r c s ~ ~ l  cs : ~ r c  re:) l 1.:: ~)rct;~i::cd 

upon a f ind ing  of i ~ ~ ~ c n t i o n a L , s c g r c g a t i o ~ i  b y  t11c st:itc. spi  l I:: over to eltc ~:cincJy 

s t a g e  a s  well.  l f  chc v io l :~ t ion  i s  il~dccd to I)c p r c ~ ~ ~ i s c ~ l  upon t l ~ c  i~ lLc~~t io~ l : l l  

segrcgat lve a c t s  of school I)o:~rcls, and thc rc lo rc  the rc~:ictly i s  1.0 cure t l~i .  

e f f e c t s  of thc a c t s ,  w11at a r e  t l ~ c s c  cc fcc t s?  

Dayton I at tcn~ptcd to address t h i s  q~rcs t ion  wi.t:li .I i t t  le :;~~ct:css. TIIC 

d i f l i c u l t y  wi t l ~  the f i r s t  I)oyton ol)inicln Is  t l ~ : ~ t  i:; :~p(~carc.d to d~:fillr: t l ~ c  

cFfect  too narrowly. Tile narr<rvcst readi.nl: of Ilayton I n~igllt. I)c C I I : I L  t:l~c cl:fcct 

i s  l imitcd to t l ~ c  actual. c~bsc~rvnblc lllovcnlcllt of sc l~uo l  c11i.l.drc11 : ~ t t c ~ ~ c l c ~ ~ t  I I I ~ I ) I I  

p a r t i c u l a r  segrefa t  ivc . ~ c t s  of scl;oul bo;~rd:;. ' ~ I I I I : ;  i F :I O ~ I I ~ I ~ : I Y ~  i s  gt-rry- 

~nandcrcd, tllc ciCc(:t i s  l i x ~ i t c d  cv t l ~ c  chi l ~ l r c n  thus lxrv~,rl. if Tcccl,:~. I,:!tLcrllr: 

a r e  al . tcred,  t l ~ c  c l f c c t  ~:~iglnt I)c crrrcd hy rcdrawil~); Ll~cin 111 :I' I I C I I C ~ : I I  r i ~ s l ~ i o ~ ~ .  

Plain tiEi.s n~igll t  rc.:~st~i~:~l)l.y compl :I i l l  tlia t  ti, i s  i s  too Ilarl,nld :III ~intlcrs tn~lcl i 116. 

Tl~c in tcrrca1t~io11sl1.i 11 ~ C C ~ . J C C I I  C C S ~ ~ C I I C C  c l ~ ( ? i c ~  ; I I ) ~  !:cl~c)oI r:~c. i i ~  l COIII~~O::  i t  i c 1 1 1  



1s sllcll t l lnc tllc cxi:;Lcncc o f  c a c l a l l  y  i d c n t  i f  i n b l c  s c l ~ o o l  l ~ n s  r c l ) c r c u s s  i o n s  

w l ~ i c l ~  go beyond t i le  p u p i l s  nluvcd. (See-soc ia l .  s c i e n c e  bri .ef  i n  Col 11n1bus.) 

Rut i f  I) ;~yton 1. np1)c;rrr; t o  t l c f i n c  e f f e c t  t o o  r~ar rowl .y ,  i t  a t  I c : ~ s t  rcmnins  

t r u e  t o  t l ~ c  indiv1du:lL i ~ ~ t c r p r c t i ~ t i o n  o f  t h c  v i o l a t i o n .  ilaytrln 1.1 nntl CoLumb~~s 

i : ~ i l .  to  dc;ll. wi.tit tllc .i.:;sud a t  31.1. 

I:ol.l.oving Ll~c  p r c : ; u m p t i o ~ ~ s  cs tnb l . i . s l~cd  i.n Keys. t l l csc  op i .n ions  d l v o r c c  t h e  

r111cr;tion oC l~nrin from chi: s t a t c d  s o u r c e  o f  v i o l a t i o n ,  i . .e . ,  t h e  i n t c ~ l d c d  scgrcr:a- 

t . lvc  ;let:; o l  :;cl~,~o.l. Ihoard:;. . I t  1,s o n e  t h i n g  t o  s;ly t l l n t  tile consequclu:cs o f  

11nst d c  :iurc s c g r c y a t i . o ~ ~  Ilavc a p r c s c n t  L I I I P ~ C ~  wl~ ic l i  goes  bcyo~rd t h e  inlmctlinte 

cC.fccts nli t l ~ c  :;c~:,rog:~tivc d e c i s i o n s .  1.t is  a ~ ~ n t h e r  t h i n g  t o  asstime t h a t  i f  

t l l c r c  wcrc  no dc  J u r c  scgrcg;!t ion i n  t h e  p a s t  t l ~ c r e  wou1.d i l l  f a c t  bc  110 scgregrl-  

t l o n  tod:~y (Uwork . i~~  1'370; Yucl,,f, 1.978). Not 0nl.y is  s u c l ~  :In ;lrgtrnlcnt i n t u i t i -  

vc l  y  .in~l).L:~usi.l,J.u, i  I: i:; c o n t r i r l i . c t c d  by wllnt d a t a  we hove on l i o ~ ~ s i ~ ~ g  c l ~ o i c c s .  

(I?nrj .ey,  (:t. 2 1 .  . l9 iS)  P e t  in  ~ b r d c r i n g  a  sy:;temwj<lc rcn~cdy d c s i g n c d  to  b;l lnncc 
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s c l ~ o o l  system:: r n c i : ~ . l l . ~  t l ~ c  c o ~ ~ r t s  i m p l i c i t l y  a d o p t  t l~ i s  l a t t e r  p o s i t i o n .  

I:ctvccn t l ~ c  remedy : ~ ~ v i  ~ n ~ c r i t  s t a g e s ,  t h e r c f o r c ,  t l ~ c r e  i s  n  c o n t r n d i c  t i o n  

111 t l ~ c  opinion!;. Ir'11i.l~ t l ~ e  l.:111g11nt;e 0 1  t l lc  opi11.io11s I S  t l ~ a t  OF :I i ~ ~ d i v i d t ~ i ~ l  

111oc1cl.. t l ~ c  rcsa~.l.t!; c : ~ r ~ ~ ~ o t  b c  b;iscd upon s11c11 a n  a i ) p r o a c l ~ .  Nci r l lcr  t l ~ c  f i l l d i n g s  

on t l ~ c  ~ n c r L ~ s ,  noc t l ~ c  rcnludy inlposcd is ;I r : ~ t i o n n l .  conclu!;ion from t h c  prclnise 

t l l : ~  t t l ~ c  c o ~ ~ s t l t u t i o ~ ~ n l .  uronf: is  intended s c p , r c g ; ~ t i v c  : ; t :~ t c  n c t i o ~ ~ .  

l . 1 1 ~  c o n t r : l d i c t j o n  i:; f u r t l l c r  I ~ i g l ~ l i g l ~ t e d  by tllc vnver inf :  i ) o s i t i o n s  t h e  

cout:t !!:I:; :~dol)ccd w l ~ i  i.e c o n s i ~ i c r i n g  wilnt mat t c r s  a r c  p r o p e r l y  i n  d i . s [ ~ u t c .  Tile 

c x ; ~ n ~ i ~ ~ : l t i o n  ol. tibe ; l~ lc . l . c~~t .  I ~ i s t o r y  o f  st:i~ool dc!;cf.:rcg:~t.io~~ i n  Il:~ytc?n and 

Columbu:; s ~ ~ j ; y c s t s  :I willor s c o p e  o f  r ~ n a l y s i s  dcsij:nccl t o  prove a  "17:1tt'crn and 

p r o c t l , c c U  ,)F :;el,:l:c:gnt ion c: : tabl . ishing s c y r c l ( n t c d  c d u c n t  ion.  011 L l ~ c  o t l ~ e r  11:111d, 

. . 
, t l ~ c  c ~ ~ u c t  IILIS  r c f r ~ s c d  t o  d c c i d c  v l ~ c t l ~ c r  n  11ousi11g c::isc i s  '1. ircctly rul.c.,,nnt t o  

tile s c h o o l  L i t i g a t i o n  ( s e c  . I ) .  s u p r a ) .  Sucll d n t n  wok~.l.~l o f  cot~~.:;c. vide11 t.hc 

:;cope o f  t l ~ r  i n v c s  t i g a  t i o n  and pus11 toward n more s t r u c t u r : l l  :III:I l.ys1:;. At 

t h e  o t h e r  ex t reme,  t i ~ c  c o u r t  11as 1ar::el.y b:lnishcd d i . s c u s s i o u s  trf c d ~ ~ c n t i o ~ l n l  

i n d  p s y c l ~ o l . o g i c a l  Irnrn~ from t h c  real111 of rc . lcvont  i n  f o r o l : ~ ~ i n ~  .'16 1\11<l i t  11~1:: 

t r c n t c d  s c h o o l  d i s t r i c t  h o u ~ ~ d n r i e s  a s  rca.1 b a r r i c r s  t o  nn u ~ i ~ l c r . < c : ~ ~ i < I . i ~ ~ f :  o f  c l ~ c  

d c n n g r a p l ~ i c s  o f  c i t i e s .  It h'ould appc:lr t l ln t  c c r t a  111 c v i ~ l c ~ ~ c c  i:; s t t~;~ct:  i 111cs 

included because  i t  f ~ ~ r t h e r s  tile more s t r u c t u r a l  ul>.iccti .vcs o f  t l lc  c o ~ ~ r r ' s  

r ~ n d c r s t a n d i n g  of r e n ~ c d y ;  and a t  o t h e r  t inrcs cc1.tai11 evi.dcncc. i : ~  e:<clt~d<:cl :IS 

b c i n g  i n c o n p a t a b l e  w i t h  t l ~ c  n u r e  i n d i v i d u : ~ I . i s  t i c  11n(Icr:;t:111d i n:: o f  t h e  v  Lo I n t  i rn l l .  

(;ivcn t h i s  a n a l y s i s  o f  t h c  s c h o o l  ca:;cs. we a r c  l e f t  wit11 t l d , ~  i s : : ~ ~ c s .  ' f l ~ c  

f i r s t  by' way o f  n  qucs t j .on  'Vhy I n s  t l ~ c  c < ~ u r t  reFu:;cd tu  : I ~ J : I I ~ I ~ I I I ~  C I I C  i ~ ~ d i \ . i d u : ~ -  

l i s t i c  model o f  t l l c  v i o 1 ; l t i u n  u11c11 t l lc  ~ C I I C ~ : I L  ~ I I ~ I J s I :  OF CI IC  r~.rnclriy ccrc:1111ly 

s p e a k s  t o  s u c h  a n  u n d c r s t ; ~ n d i ~ l i : ?  And t h e  second  i s s u o  i s  v i ~ e t l ~ e ~ .  a  IIIOI.C : : ~ T I I C ~ I I I . : I ~  

nlodcl o f  v i o l a t i o n  c;rn be  : j u s t i f i e d .  I.ct u s  d e a l  wi.CI1 c : ~ c i ~  q ~ ~ c : : t  in11 in C I I ~ I I .  

1 )  Wl~y h a s  t l ~ c  Cour t  r c f u s c d  t o  a d o p t  :I s t r u c t ~ ~ r : ~ L  ~:sxlcl  c.T v i o l : t t j o ~ ~ ?  

We w i l l  s u g g e s t  t h r e e  gcilcr:~L r e a s o n s  w11y t h e  c o u r t  11:1s E I : I ~ . I I ~ : : I ~ I ~ c ~  :III i n t l i v i -  

d u a l i s t i c  perspcc t . i .ve .  Tlrcy :Ire:  a )  n  t l ~ c o r c t i c : ~ l  ~ ~ c r s p c c t  i v c  O I I  r i f i l ~ L s ,  1)) c l ~ c  

problem o f  d e t e r m i n g  t h e  1 . imi t s  o f  n  s t r u c t u r a l  ri::l~t, c )  L I I ~  d i i ~ : i c u l t y  (1r 

j u s l i f y i n g  t i le  renlcdy From a  s t r u c t u r a l  ~ ~ c r s p c c t i v c : .  

a )  F i r s t ,  L l ~ c r e  i s  n  fundan~cnt: l l  q ~ ~ c s t i o n  : ~ l , o i ~ t  :I str11cL11r:11 I I C ~ S I ) ~ C ~ ~ V ~ :  1111 

r i g h t s  which r e L ; ~ t c s  t o  t l ~ c  r u l e  v f  J:iw i t s c l l .  A:; o p i ~ n ~ ~ c ~ l c r  I1:1ve 1011;: I I O ~ C I I .  i f  

i s  .most c e r t a i n  ClraL wc wo111cl I I O C  r;isll ni L of  o ~ ~ r  r i g l l c s  a ~ u l  d111:ics I.,) Ihc ~ l c c c r r n i ~ ~ c ~ l  

on  t l ~ c  b a s i s  o f  !;roup r ,~cml~i . r s l~ ip .  (:r;~:;Li:l, ,1978. (C1:lsiir. ) I'~-a.cric,n~ ol' s l ~ c c ~ : l ~ .  

t h e  f r e e  c x c r c i . s c  ol: r o l  i g i o i ~ ,  p r o t e c t  i r , ~ ~  : ~ f i a i n s t  I I I I ~ C : I : ; ~ I I : I I > I  (! : ; I ' : I ~ c I I o :  : I I I J  s e i r ~ ~ r ~ . ~ ,  





C ..' . . -  . *&! 3 .  . a,.. J -:v -.< ,*ST 

W i t 1 1  :1 s c r ~ ~ c t ~ ~ r : ~ l  i.n t c r p r c t n  t i o ~ ~ ,  I ~ o v c v c r ,  Llli:; type o f  .jusci.fi.c:lCiun c n l ~ n v t  
V V .  ll s t n r v n t i o r ~  f o r ces  l t i ~ n  t o  :;te;~l . I:l~r: v:ll ucs I:l~c sysccn~ rc::i,~.~:~:: :III(I 

su lE i cc .  'I'llc tc~ncdy IIILI:;~ bi: Corwnrd look ing,  dcsil:ncd t o  n c l ~ i c v c  ncv . inf i t i . t r l -  

t ion: i l  :lrr:lllgcItIcrIts. 'Tl~e d  i C f i c u l  t y  c o n l r o l ~ t  i l l y  t he  c o u r r s  i s ,  si.1nl)l.y. that' i t  

lins n o t  bccn ~CIIIIIIISCC:ICC~ t l l n t  successful. r c ~ o c d i c s  c x i s t .  

'l'l~c P : ~ i . l  11rc 01' t l ~ c  cclu(: :~t ion:~ 1  Ilarnl t l ~ c o r y  o f  s t r i c t  1  i a l l  i'1.i t y  1s :i case 

i n  l)ol111:. I n  nl:llly l o v e r  co l l r t s ,  i . n ~ p I i c i t l y  j.11 IKcys, tl~i.:; C i~cury  11:~s bee11 . . 

ruJcc:Lc(l a t  1.cnst 111 pal-c I)CC:IIIS(: ~ I I C ~ C  i s  110 ~ ) e r s ~ l n s i v c  ~ v i d f ~ i ~ e  t h a t  i lny 

rc~ncdy t he  c o u r t  w:1s ~ , rcp:~cct l  t o  u r d c ~ :  wou1.d ill C;lct cu re  thc  prob lcm.  

Kvnl r ~ a t i o n s  o f  s c l ~ o o l  dcscgrcf;n t i o n  do n o t  i n d i c a t e  t he  I.~I-p,e pos i  t i.ve 

c l r c c t s  t l ~ : ~ c  were o111:c cx l>cc tcd i n  tcrnts O F  nc l~ i cvc ln~cn t  y n i n s  rind i ~ i c r c a s c d  

s c l F  c x t c c n ~  oli n ~ j . ~ ~ c ~ r i . t y  s t ~ l ( l c n t s .  (l i 'cinl)crg. 197.5; Stcp l~nn,  1.978; S t .  .J~~II I ,  1975; 

C<I~ICII, 1.975; I:lq)s, 1.07.5). A Favorable i . t I tc rprc ta t ic ,n  o f  Judge I) i l . lnscio's 

rc~nady i n  I ) c t r o . i t  :;~~j:gc:;t c l ~ n t  l ie concludui l  t l ~ l t  ~ i u  rcnlcdy opcn to  11in1 (1.c. .  

wltl1111 t l l c  b o ~ ~ ~ ~ d : ~ r i c r :  or t i le  c i  t y ) ,  cou ld  c rCecL i vc l y  proinotc ti s t r u c t u r n l  

i nLc l : r a t i u~>  o f  >:cl~ooi c l ~ i . l d r e n .  l ' l ~c r c ro rc ,  Ile d i d  ns  I . i t t l c  ns  ~ )nss i . l i l c .  

c r i n ~ l ~ i ; ~ l  I:Iw, :II,CI i.11deciI i11v:lI i0 :1 t ing  cn~ ic l i  cio11.s i i ~  c i v i  I. tr:~~~:;:~(:Llrt~l:: III:I? 11r: 

110 II::~ t o  " i ~ ~ d  iviclu;~l.:; i n  s r rc io ty  W~IC I ! : ~  cconoinic 01. s n c i n l  1)(1::1 t i6)11 is; ::~IcI~ 

~II: I~ t l ~ c  cLI.TI'crc~~cc I,vl:vcc~i :I I.;nd o f  s t r i c t  l i ; ~ ! i i l  i c y  nnd :I 1:1v I:~I;II: reccr;:ll i z c s  

i nco r l ) o rn tes  i n  e::cusin:: cond i L i o ~ ~ s  a r c  ~ l o t l ~ i . n g  t o  I l i n ~ .  l ' l l i s  i s  o f  C O I I ~ S ~  I: i ~ n i  l : ~ r  

t o  t l l c  c l o  im OF ten  ~nndc t lm  t t hc  frccdoin t l ~ : ~ c  ;I ~)o l i .c : ica l ,  dcl!~o,:r:~c:y o f  LIIC 

I\ lestcrn t ype  o l l c r s  t o  i t s  s ~ ~ h j e c t s  i s  ~ i ~ c l . c l y  i o r n ~ n l  frcc:clq,n~. IWL r c n l  rrccr lon~. 

and l c n v c s  onc f r c c  I:O s t : ~ r v f .  " ( I l n r r ,  L968:50-5.1.) 

l ,n~nt  l l n r t  i:; nu ti.^^&: i s  c11:ll: soole r i g l ~ t s  a r c  " c o ~ ~ t i ~ ~ t : c n c "  111,011 r1r11cr ~ : I C L O ~ I $  

if: t l i cy  a r e  t o  hc cn.joyed. T i~cy  a r c  n o t  so lc . ly  a nr l tLcr  o r  ~ j c r s * l n : ~ l  c l ~ ~ ) i c c  

and i n d i v i d u a l  11hi.l i t y  . 
I J l i i l c  a11 r i g l i t s  ~nn); t o  some c x t u n t  be c o n e i . ~ l ~ c ~ ~ t ,  tl~r:rc ; ) re  dcl;r,:~:s o r  

c o ~ l t i ~ l g c ~ l c y .  l'lle v:lI ucs o f  s t r u c  t u r n 1  intc::r;lt ion :unil cqu :~ i i . t y  c i~~l,o~l ical  i 11 1 . 1 1 ~  

Equal P r o t e c t  i on  Clnl lsc a r e  V;IJ 11cs w l ~ i c l ~  n r c  11 i ~ l 1 1  y  cunl: i l i ; :~:~~t IIIIOII t l ~ c  SLI.IICLIIT:I I 

arrnngemcnt o l  i 11s t i l : u t i uns .  SII~II r i f i l ~ t s  n ~ ~ d  v:lluc::; IINI>;~ IJL: t~~~~lc . r : :c~)~n, l  i n  Cl~l:; 

way i f  t i ley a r e  t o  11e ac l~ i cve r l .  

I.le may b e t t e r  u ~ ~ d c r s t n ~ ~ c l  L l ~ i s  cntc;ory O F  ri l: l~t:i 11si.11;: .Ioi111 I::~wl::' 

p e r s p c c t i v c  on soci;:l. j u s t j c e .  I:owls d i s t i ~ ~ ~ ~ ~ i s l ~ i . ~  two ~ ) r i n ( : i p l c s  { I T  Ju:;tIcc. 
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" l c x . i c a l l y  ordered". Ti;c C i r s t  principle dcn1.s v1.tl1 l i . l~crc ic : ; ,  i n c l  11cli111: 

l i b e r t y  o f  consc icncc,  a l ~ d  Zcocdon~ o f  t l l c  ~ ~ c r s o n  as v c l l .  :IF; t l ~ e  l  i l ~ c r t i c : :  

lnvo lvcc l  i n  tile p:~r t ic . i l )n t . iou  i n  po l i . t i c :~L  n f f n l r s  (I::~r.tls. 1971 : ? I l l ) .  TII,! 

second principle <lea is  v i .  t l ~  s o c i a l  nud e c o n o ~ ~ ~ i c  IIIC(]II:I~ .I I: i ~ : :  (SCU I(:~i,il:;~ 1071 : 

GO-GI, 302-303). 

h'ou i t  i s  n o t  nl.vnys c l e a r  v l ~ c t l ~ c r  sol:lc r l g i ~ ~ s .  u r  ~ ~ r i ~ ~ i : i . l ? l r !  o r  .j,~.~tio:c. 

f a l l s  w i t l ~ i n  l: l~c E i rsl: o r  sc~:i,~i(l p r i n c i . p l c .  i i evc r t l ~c .  l ess ,  uc call ill !:CIIt:r:l l 

n l  l.ocntc vn lucs  i n  t l ~ i s  i ; ~ s i ~ i o n .  Frcc  s l ~ c c c l ~  CCI-L:I i111y I ' :JL IR ~ d i  c11i.11 I In(: r i  r s t  

p r i . ~ ~ c i p l c .  1\ " r i g l l t  t o  a 1:11ni111im vngc" would 1;1I I v i t l ~ i n  tilt scc~11<1  ( ~ r i ~ ~ t : i p l c .  

' I ' l~c vnI.ucs i.nlplic i C  .ill t l ic SCII~I>I C~ISC:~ ,  [ :oninl l~~~i t y  crll::~ 1. i  l y .  f n  1.1 i,:~:: i r n  l l y  

w i t l i i ~ ~  t l ~ c  scco~i r l  ~ r r  111c ii)!c. 'l'l~cy i ~ ~ v n  I vt! S O C  I:O. :111 i l  ~C~~II~IIIII#: ~ : : < ~ I ; I ~ . ~ I ~ I I  :III<I 

I ncrllln I i t ? .  



'I'l~c :t~:);umc~~t to be : I ~ V ~ I I C C ~  i s  tlli~ t  ~ I I C  rig11 t s  :111d v a l t ~ e s  Inl.1 i n g  witliiri Ll~c 

s c c o ~ ~ d  p r i i ~ c  ip1.c lrrly I,c unJcr:;toocl and dcal  t  w i  t l ~  as  s  t r u c t l ~ r : ~ l  prril,l cn~s,  of ten 

n l f e c t i n f ;  1;roups of c i t i zc t i s ,  wi.tl~uut unducly t l ~ r c n t c n i ~ i g  t l ~ c  r i j : I~ts  :lnJ values 

cx~?rc:;scd 111 t l ~ c  f i . r s t  p r inc ip le .  Lndccd to cguatc Clrc two s e t s  oE prlncipl.es 

S I I ~ I I  t l ~ a t  we alw:~ys ~ : r c : ~ t  l ~ o t l ~  F ~ C I I I I  :In ind.ividunl.is t  i c  pc~:spective not only 

J in1l.t:; our : ~ h i l i C l c s  to ac l~ icvc  t l ~ c  ends expcsscd in the second princi.ple, 

h i ~ t  by clui~~j; s t ) ,  ! ; c r ln~~s l .y  crude:; tlic cquaL ~, \>rt l iof  t l ~ c  v : ~ l ~ ~ e  of l i h c r t y .  

(lt:~idJ.:;, 1.960: ?Wi) . 

1 I,) Tllc :iocol~d ~,r~)bJ.cn~ clcservcs a  son~cul~a t  1onp.cr di scussjon.  l'llc ~ ~ r c s c n t  
I 

I co~i t rad  i c t iun  1.11 t l ~ c  o i> i~~i .ons  i:; novl~erc nlore evident  tha t  i.11 thc way t l ~ c  court  

llns d e a l t  wit11 c v i d c ~ ~ c c .  'Tl~c proof of intention i s  a t  bes t  cllrlsi.vc?8 The 

l,ec::t~mpl:i.a~~s o f  clr~:~l.i.~y :lncl t l ~ e  j u s r i l i c n t i o ~ ~ s  fo r  s l ~ i f t i n g  the burden O F  proof 

Ii:~vc I,ccu~r~t~ Innre and setre teuuolls. 111 i.ts lnost rccent  o p i t l i n ~ ~ s .  tllc Court I1:ts 

clca1.t w i  c l ~  c l~c vc:ry d  i f I i .c t~l . t  1)robl.cn1 o f  par tlti.oni.ng I,ct~+ccn i l ~ s t i  t ~ ~ t i o n n l  :111d 

pcrso~t:~l c l~u ico  ~:III::c:: o f  scnrcj :acio~~ raised i n  Dayton 1. by sr+ccpi~lj:. cl~cln 

~tralcr t l ~ c  ruj; i.11 I ) ; I ~ C I , I I  1.i rind Colun~l~ns. (:ice I{hc~iqui.st di.s::c~it j n  Cc~lurnh~is 

) 'I'l~us i.11 ( I  i . s c ~ ~ s s i  nl; tllu cv.idcntinry prol,lcms involved 111 n  scr~lctur : l l  

: I I I I , ~ ( B : I C I I  we 511011111 I I O C  colirrnst t11i.s to so~ i~c  ideal  1111der an i n d i v i d t ~ ; ~ l i s t i c  

i~~Ccrl)ruC:~tIt,n. 

I n  adup t  i . 1 1 ~  :I r.trilc tnra l i~ccsl)cc t ivc  on t l ~ c  v io la  tioll we ml~s t  adm.it tlla t  i.t 

m:~y IJI: i~nlwssiblc  I:,, ~s rcc  i:;ely par t i t i o n  c:l~~sc:; of the [JreseIIt i s o l a t i n ~ i  and 

illcql~i~l l ty  01 I>.l.:~ck A I I I ~ ~ ~ c : I I I : ; .  :111d tll:lt 1)erso11:1L c l ~ o i c e ,  [~cr:;o~inl. ~ ) r e J r ~ d i c e ,  and 

ins t  I ct~ti.u~i:~l. : I ~ ~ : I I I ~ : c I ; ! ~ I I ~ : ;  const :~nt  ly intcr:lcC to pcrpct11:11:~ 0111. I1TC:i(:IIC c i  rciI111- 

S t:IIlCC:I. 

: We must Pnrchcr rccol;nizc Cl~ot t l ~ c  vio1;ltion i s  not ~ I I  1 , ~  ~IeFitlcd 111 ~ C ~ I I I S  of . , 
the  scgregaLio11 cau:;cd by  i ~ ~ d i v i ~ l u n l  scliool hoard ac t ions ,  or  the ilnnled I : I L C  

i s o l a t i o n  or achievement oC p:~rt icul . i~r  s t u d c ~ ~ I : s .  1:ro111 t h i s  ~ C I . S I > V C ~  ivc tlie 

key e v i d c ~ ~ t i : ~ r y  i.s:;r!cs ace t i ~ u  nlorc i l l c l  ividu:ll i s t i c  E<,r p1.a i t ~ t  iFi:; t l l :~t  tl~i:), :lrc 

f o r  defendants. l'lie s u i t ,  f i r s t  n11d P~ , I :CI INIP~,  i.s n11ot1t ell(: ~ , n s L t l < ~ n  o i  Ibl:~cl(:: 

and other  minor i t i e s  i n  :;ucicty, not the 11111!1cciI.atc s i . t l~ :~ t iun  of in(livi<lt~a 1 

sclloul c l ~ i l d r c n .  i,ikcwi::u i t  i.:: ; lb r~ l~ t  t l ~ c  orp.nniz:~t i .u~~ of s c l ~ n u I . i ~ ~ g .  Ilerl: t l ~ c  

s i n s  of pas t  board n~embcr:; or  :~dininis trators .  'I'l~c 1i111its  of c l ~ c  c:~::c:: I I I I JSC IJC 

s ~ r u c t u r a l  and dis tr i .but ion;~l .  in  ~ ~ : ~ t u r c .  (see. Ilr icl<!l~;ln. P. c t .  nl (1'180). 

Tl1j.s does t ~ o t  mean, i~owcvcr, tliat r ~ c  c:lntlot rn:~lcc OI.sti.tlct:ic,i~::, or  c l ~ : ~ t  

once adopted a structr~r: i l  model coni~nits tlic court:: ~ n r c v c ~ .  to n group o r i c ~ ~ t : c d  

jurisprudence, o r  tlr;~t cvcryt l~ing tllat cal 1s itsc.Lf n  group IIIII:II: 1~c  trc:~ti:d :IS 

s u c l ~ .  ldhilc i t  i s  d i f f i~1111:  to lormul:~te s p c c i f i c  c r i t c r j : ~  ill :I(/V:IIIC(: tll 

ad jud ica t ions ,  tllc gcncral  ou t l ines  of a l ~ l ~ r o p r i : ~ t c  .I it~oiL!; can Ilc S L : I C C . ~ .  'rllcrt: 

i s  not a  b e t t e r  s t a r t i ~ ~ r ,  place ~ I I : I I I  C I I C  i:~~igttnf:e i l l  t l ~ e  f:~n~nt~.'i I ' t ~ o ~ . l ~ t ~ l c  I I I  tlie 

Carol.cne I'ro(lucts Case. :lOO U.S. 1.14 a t  152 (1938) 

J u s t i c e  Stogle nntcd t11:lt vltilc the pc11era1 I ) I . ~ ? : L I ~ ~ I ~ C ~ O I I  nr c(i11sti C I I I : ~ U I I : I ~ , ~  I:). 

of legislative d e c i s i o ~ ~ s  i s  to bc sleasurcd by t:llc csi:;tr:~~cc: of :;,)111c r n t i o ~ ~ : ~ l .  

bas i s  of j u d g e ~ n e ~ ~ t  1 z i t l i i . 1 1  ~ J I C  I~~~oi~~lec Igc  n ~ ~ d  cxpcricnc.c o l  ~ l l c  I .~ : : i : ; l :~ t~~r i : :  I C S S  

j ud ic ia l  leeway nlny b c  given to c c r t : ~ i ~ ~  types or  1c; is lat ivc : ~ c c i , ~ ~ ~ s .  Spc~: i i i cn l ly  

y 
I I C  sug~;cstcd t h a t ,  "l!rcjud icc a::] ins t  d  i.sc~:cte : I I I ~ ~  ~ I I S I I L ~ I ~  1 1 1 i  11or1 t i . ~ : ~  I:I:I). I J C  :I 

spcci:~l. condit ion w11i.ch 1:cnd:; t;criousl.y to c ~ ~ r t a i  l tltc t?pcr:ICiun c r i  I.l~>:;c 

pol.iticnl. proco..::;cs ord iil:~r i i y L o  be ri:l icd upon Lo I>rocccl. tt:i tiul'i L ios :111#l 

!A 9 
w l ~ i c l ~  may call.  fu r  a co~.ri:sponcli~~gl yy r;~ure':;carcl~it~;; . j ~ ~ O i c i : ~ l  i l t r l t l i  ry". 



'l'l~,: key c011~:c l~ t  i t 1  t l ~ i s  l);~!<snj;e it; t l i a t  o f  a  c l i s c r c t : ~  :11i<1 i r i s u l a r  m i n o r i t y .  

I.lllilc t l ~ c  te rm i s  ccrtai11l.y imi) rcc i sc ,  wc c:io g i v c  i t  ~ocaninj;  wil:llili t h e  c o n t e x t  
,I .  

c l ~ c  v:~Juc t o  he  I > I I ~ : ; I I C ~  t l i r o u e l ~  tlie Equ:11. P r o t c c t j o n  Cl.ausc: t l i c  s t r r ~ c t u r a l . -  

i ~ ~ t c l ; r : ~ t . t o n  'of Amcricnu:;. 
I1 

From t l ~ i s  v:~,Luc ~ , r c a i s u  I,l.ack r\nicricans c o ~ i s t i t u t c  a  ( l i s c r c t c  :ind i n s u l a r  

m i n o r i t y .  l'ol.i.sli, o r  lI::ili:~n, o r  Gcrnian, o r  cvcn  .I:l[~ancsc Anicr ica~is  d o  l i n t .  Tllc i 
d i . C l c r c ~ ~ c c  IieLrucci~ t l ~ e s c  I . : i t tcr  gruul>s and b l a c k s  may bc  d c r i n c d  i u  t e r n s  O F  t l i f i r  

! ; e n ~ c t ~ ~ r ; ~ l .  i ~ ~ t c ~ r : ~ t l o ~ i .  111 term!; o f  t l ~ c i r  cducntiuii :~l .  a t tn i .nmcnt ,  t l ~ e i r  occ:upations.  
\ 

t l l c l r  I . I I ~ ~ , I I I ~  :lnrl tl1ci.l- dc;!,i-cc oT r e s i d c n t i : i l  i s o l a t i o n  t l ic  l a t t e r  g roups  :Ire w i t h i n  

Cl~c ~I:I i ~ i s t r c : l n ~  o f  o u r  . soc ic~:y .  (Scc  Burkcy. 1.978; 360-!100). 

Su,:11 c v i d c ~ i c e  a:; t u  i ~ i s u l . : ~ r i t y  I le lps  t o  I)otli d c f i n c  t h c  o c c : ~ s i o n s  f o r  a  s t r u c -  

t u r n 1  1111dcrst : :111i;  of  viol . :~t . ion aud c s t n b l i s h  t l ie  l i m l  ts of t h i s  i n t e r p r e t a t i o n .  I 

Snnlc o f  cllc grnulrs ~ ~ i c n e i o i i c d  : ~ b o v c  \:?re o n c c ,  by t i le  c r i t c r i . n  s t a t e d ,  d i s c r e t e  and  i n s u l a r  

n ~ i n o r i . t c s  t l~cm: ;c lvcs .  T11c c l ~ a n g c  i n  t h e i r  p o s j  t i o n .  and tlic gu l  F I>ctlr\rccn t l r c i r  

c u r r e n t  110~iitSo11 and ~ l i i ~ t  o I  I,lacI< A ~ n c ~ : i c a ~ i s  C;III  bc  d c m o n s t r a t c d .  We sl10111d n o t  

s~~l;l:c::t t l ~ a c  !;uch all : i ~ i : ~ l y s l s  w i l . l ' b e  c a s y ,  and a s  i n  a l l  . ; I I ~ I I  n l a t t c r s  i t  i s  

d i f T  lc111t  t o  rlr:;w L ! I ~  I . inc, l,ut c l ~ c  rc. l .cvn~it  c r i  t c r i n  a r c  n o t  L I I I ~ I I O W : I ~ ~ C ,  :II>II 

t l ~ c  :~ l l :~ lysLs  wzulcl rcnlovc u s  Froni t l ~ c  j u d i c i a l  f i . c c i o n s  v l ~ i c l ~  now cnt:nnglc u s . 5 0  

c )  F i n a l  l y .  Lo j ~ ~ s t i f y  :I s t r u c t u r : ~ l  n p i ) r o a c l ~  Lo t h e  I:qual I ' r o t e c t  ion Clause  

wc nnl!:t .ju!;tiTy C I I C  r c~sc( ly .  S c ~ r l ~ r i s i n g l y .  1.11is i s  tlte nlont d i f f i c u l t  t:nsk o f  a1.L 

tllc c x t c l ~ t  t o  wlt icl~ t l lc  t a i i  11:is ~ a ~ ; ~ c d  t h c  dog.  I t  would n p p c : ~ r  t l i a t  t l ~ c  c o u r t s  I 

have dt:tr:rn~ined t l ~ a  11ntur:c cF t h e  renlcdy and tlicn c o n e  a b o r ~ t  L l ~ c :  Ihusi~~~::;:; o f  

con::crtlc t  inr, n  vi.o.latictn a r c ( ~ n i c l ~ t  w11i.cl1 c o u l d  s u p p o r t  t h e  j i~d;:cmc~~L . 'I'lle C h u r t  

II:IR c111isLsta1it1.y : ~ I . t c r ~ ~ l  j ~ r ~ s i ~ ~ i ~ / ) t i ~ n ~  a ~ ~ r l  I ) l ~ r d e n s  s o  t h a t  t i le  "findin)::;" 1111glit 
i j , !  

t;~ll)linrt t i i t :  V I I C C O I ! I ~ .  'I'Iic co111.t:; II:IVC dcm:~n(led tll:~L r,cl~uol. bo:~rcls : ~ ~ l o ; ) t  rcmc(1ics 

Yet i n  s e v e r a l .  r e s p e c t s  tlic r c ~ i i c d i c s  l ~ ~ i v e  n o t  v r ~ r l i c d .  ' f l~ey 11:lvc 11:1<1 o111y a  

m a r g i n a l  c l l c c t  upon tlic eiI11cstiona.1 a c l i i c v c n ~ c n t  o f  I,l:~ck s t t ~ d c n t ~ .  S e c  

Cra i r i  & ?luhard,  1976 .  I n  l a r g e  c i t i e s  t h e y  I ~ a v c  o c c a s i o ~ i : ~ l . l y  p~.ovc(l t o  

bc  s e l f  d e f e a t i n g  d u c  t o  t h e  d c p n r t u r c  of will t c  c11il.drcn fro111 cllu s c l ~ o o l  s y s t c ~ ~ ~ .  

(See  P.osscl1, 1 9 7 8 . )  A f : i i l u r c  f o r  t i le  rcn~cdy co p r o d u ~ : c  l-cst!lt:; r.crit,uc.ly t~nrlur-  

mincs  tllc s t r u c t c ~ r a l  a p p r o a c h .  

One t h i n g  wlr ic l~  bo th  a n  i n d i v i d u a l i s t i c  and n  : : L r u c t ~ ~ r : ~ l .  al) l)ru:~cl~ t o  v i ~ n l : ~ t i o ~ ~  

s h a r e  i s  t h a t  o l d  lcgnl .  n ~ a x i ~ s ,  "ouglit i n ~ p l i c s  n:w". I:I.I,~I :I s t r ~ ~ c t o r : ~ l .  ~ , c r s l ~ c c c i v r :  

t l i i s  must mcnn t h a t  i t  i:j pusr;i.blc t o  reorg : in izc  t l ~ c  !;oci:~l n r l ; : ~ ~ ~ i z : ~ c i n n  o f  

s c h o o l i ~ i g  s o  a s  t o  nlove t h e  s o c i e t y  i n  t l lc  d i  r c c t i u n  nF x r c n t c r  c v ~ ~ ~ n i ~ ~ n l  t y  i~nil  

e q u a l i t y  bctwceii b l a c k  and islii cc s t r ~ d e n t s .  I f  c l i i s  is i s~posr ; i l> lc  c l ~ c  S C I . I I C ~ ~ I ~ : I  l  

j n t c r p r c t a t i o n  o f  v i o l ; ~ t i o n  c a n n o t  bc  j u s t 1  f i c d .  

111 s u c h  m t t c r s  o f  c o u r s c  i m p o s s i b i l i t y  is :I r c l n t i \ r o  1c1.111. I\ c l i c t : ~ t t ~ r ~ : l ~ i , l ~  

c o u l d  i n d e e d  compel t l ~ c  v a l u c s  under  c o n s i . d c r a t i o n  t l ~ l : o r ~ g I ~  I , ru tc  i~.,rc:c. I C  cc ,~ l ld  

a s s i g n  p c o l ~ l e  r c s i d c ~ i c c s ,  Jubs , .  s(:l~ool.s. c l ~ n r c l ~ c s .  

i n  such  a  way SO a s  t o  i 1 1 ~ 1 1 r c  e q u a l i t y  and coniniunity, b u r  a t  a c o s c  few uclt~ld vir.11 

Lo pay.  l ' l ~ u s  t l ic  i ln (>oss i l> j  1 i t y  o l  vlricl) idc spcnk  i s  ~ l c f . i  ~ i c ~ l  hy 1:11c l  i t ~ i i t s  i ~ ~ ~ l ~ ~ ~ s u r l  

by o t l ~ e r  v a i u c s  o f  e q u a l  o r  # r e n t e r  i.rnl~orl::~ncc, I I I ~ I I I ~  of  iisIlii.l~ : t re  di.ri110cI j.11 R:IWI.B' 

t i r s t  p r i n c i p l e  o l  J ~ ~ s t i c c .  So~nc O F  t l ~ c  more r c c c n t  c r i  t  i.c:; o f  ::cl~ofrl ~ l o s c l . r c ~ : ~ ~ i ~ ~ ~ i  

c f r o r t s  11ave ~ ) r c ~ i ~ i . s ( ? d  tile i r  d  i s . ? g r c c ~ ~ ~ i ? n L  I I ~ L I I ~  a11 : I I . ~ U I ~ I C : I I ~  LII:I t  [II.(:.L:CIIC C ~ ~ L I I . I . L  

a r c  n o t  workil ig.  ( S c c ,  Kdmond:;, 1974: C.l.:~zer 1.972; i i rn~or .  1 9 7 2 ) .  l t  I I I : I ~  Irc c l ~ : ~ c  

t h e s e  c r i t i c s  :ire c o r r e c t ,  cllnt Cl~c  rcn~c:dy i s  ioilros:;il)lc, I I I I C  I T : ~ ( I ~ c '  : ~ r r I \ . i  11r: : I C  

s u c l ~  a  C O I I C L I I S ~ ~ I I  rrrc s l ro t~ l .~ i  ~ . e I l c c t  1117(111 L I I C  e x t c n c  t n  wlticli indi:c,l 1 . 1 1 ~  clc),; II:I:; 

wagged L-11e C:ii 1  ; t l ~ n r  i s  tlld c :<cu~l t  t o  v l ~ i c l ~  t l ~ c  irid iv icltl :r  1 i s 1 . i ~  nlrpr~~:lclr t o  

v i o l a t i o n  113s I ~ ; ~ I - C O I , ~ C I I  : I I I ~  C O I ~ ~  i~~c:d t l ic  I - I : I I IC~ i c s  ~ I I I I L :  f : ~ r  IIIII . : : IICI~.  



'I'l~c i . l~divir lual . i : : t  i c  IIIUJ~L Ila:; r c s t r i c t c c l  rcll~ccly ill Lhrcc c r i t i c : l l ,  w;lys. 

I: i.rst, i!; t l l e  . l i a~ i t ; l  t iun  impo:;cd by E l i l . l i . kc~ l  vs. Urcldley . 1:y r e q ~ l i  ri.nl; p roo r  o f  

i l ~ t c l l t i u n  i n  c;lcll scl lool  d i s t r i c t ,  and by r e f u s i n g  t o  3 1 1 0 ~  LIIC use o f  d:lt:l 011 

sy:; tc~na~ic l l o l ~ s i ~ l f i  sc f i re :p~t ion i n  n~ct ropo l . i t : ln  ;Ircns, t he  c o t l r t s  Il;lvc mndc Jcsc- 

~ . r c i , : n t j u~ l  o f  J.nr);c n l c t r t ~ j ) o l i t n l ~  areas a v i r t u a l .  i l a l > o s s i h i l i t y .  A s t r u c t l ~ r n l  a n n l y s l s  

~ ~ o u l c l  :).I J.r,w :I succc:;slu.l inc t l -upoL i tnn s u i t  i f  11 L a i n t  i f f s  cnu sllow tl la L t i le  drnlo- 

~ r n p l ~ i c : ;  oC urhnn arc:]:; Ir:~vc s y s t c m n t i c a l l y  r e s t r i c t e d  hl.ncks t o  c c r t : ~ i n  n r cns  

crf I : l~c n~c : t r o l ) i ~ l  i s .  I . l~dccd t i le  c r u s s - d i s t r i c t  rcmcdy i s  ccn t r ; l l  i f  v c  a re  t o  

:~c l l i c vc  o ~ l c  key p a r t  UF t l ~ c  i:qua.L P r o t c c t i o l ~  CLausc purpuse; t o  crc;ltc onc cnmlollnity. 

'1'11~ :;~!<:C>IICI t11c i 11,liv ~,III;I L i s t  i c  I I I O ~ ~ ~ L  i ~ n s  r c s t r  i.(:te<l ~<:IIII:~~ i s  by fo,:!~!; i.11): 

:IIIIIOSL : l l . l  tilt: eP i~ t r I .  (:,I r:l(:.i.;li I);I I.:LIIC~I~~, w l ~ i l e  I ICVO~ ill;; l i ~ : t l c  cFI:c>rI. t o  e d u ~ : : ~ t i o ~ ~ : ~ l  

,:#~ll:l I, i c y .  

T l ~ c  1'1 rs l :  t c l l t : ~ ~ :  i v e  :;I:CI):; i.11 ti1:1t (1 i1:cct io11 C J C : C I I ~ ~ ~  111 i,lil I ~!<CII I I Yi.1 I i ICI:II vs .  

I l ra< l lcy  4 3 3  U.:;. 270 (1077) i n  wl l ic l l  tile Suprcnlc Cuur t  upl1flcl n v : ~ r i c t y  o f  

" e c I ~ ~ e : ~ l : j o ~ ~ a I  C O ~ ~ ~ ~ D ~ ~ I ~ C I I C S ~ ~  ill .ludgc i)etlnscj.o's remedy \ d l ~ l l c  t h i s  I pa r t i . c~ l l i l r  

s e t  o r  ~:IIIIIIII~IICII~.:: III:I~ 11oC : ~ ~ : I ~ i e v e  tile d e s i r e d  rcs t l i . ts  C11e ~::isc C,~,CIIS 1111 n r r i ~ l l :  

v : ~ r l e r y  O F  i>n::si,l~j,.l i t y  I~C:~OIICI ra,: i : t l  h:11 ;111c,i 111: . s 2  

I:i11:11.l.y :I III:I.~D~ I-I):IJIILIICIC t u  ~IIC . i ~ ~ c ~ r l ) o r a t i . c ~ l ~  I ~ F  e d l ~ ~ : ~ t i . ~ ? ~ l : ~ l  IIroGrams i s  t l l c  

i l l a b i  I .it)' u r  IIIIW~ l l . i ~ ~ l ; i ~ c s s  boch f c d c r a l  jud[;cs 2nd p1.a i11t i  C C  a t t u r n  i c s  t o  v iew 

t l ~ c  I::I::~ :IS :I ::tru~:tur:ll. proble111 : ~ t  tile C I I ~  o f  t l l c  1 . i t i ~ :ac i vc  pll:lsc. I n  t l ~ c  Ly01c;ll. 

cnsc t l l c  a c t o r l l i y  i s  i l ~ v u l v c d  i n  c11c rcnlcdy o n l y  u n t i l .  ;III nri:; inal pl.;111 i s  p u t  

I I : .  S t ~ l ~ s c r l ~ ~ c ~ ~ t  i n v o l v o ~ ~ ~ c l ~ t  i s  c o n t i n g c l ~ t  upon :lc Civc co~ilpl;~inC!; by  

i l l d  ivld11:11s rdllu fg:el :~y,ri.cvc(l. l ' l tcn chc ~)ruhl.cm i:; Lyp I c n l  l y c,.c;~tcrl :I:; n ,:l.i.av- 

nncc would I I ~  ill a I.nhor r e l n t i o n s  c:lsc; n j)rolILcm o l  n :ivi:n i nd i v i c l l ~ :~L  uc Croup 

o f  L n d l v i d ~ ~ n l s  t,dlicl~ s:ili be i ru l lcd  ou t .  K:~rcl.y do the p l : ~  i n l i l : f  I:~vycr:; : ~ c l ~ ~ p t  a 

morc s t r l l c t l l r n l  pastor<!  ~ou: l rd  :In ot~goin:: rcnlcdy. 

I n  t he  i n i t i a l .  d rnwiug 1111 ~i :I p l a n  must Judgcs prc,Ccr I:II:IC t l ~ c  :;CII~~OI. 

d i s t r i c t  per form tl1i.s tnsk .  l'llcrc a r c  1:oud rcnsous I ~ c h i l ~ d  s r l c l ~  ;I l)r : lcLicc. ,I 

schoo l  hoard and sc l~u 'o l  : ~ d m i ~ ~ i s t r a t . i n n  v l ~ i c l ~  draws up a ~I:III "~ "~ I I s "  i t  i n  :I u:~y t l l : l c  

i t  w i l l  never own a p l a n  drawn by p ln i n t i . f f : :  or  ;I I ~ i r d  pnrcy  c x p c r t .  

A f t c c  t l l c  p l a n  i s  i.n p lacc ,  Ilolrcvcr, t l l c  fcc lc rn l  j11~1l;c i s  Lypic::~I l y ~IIIXIOIIS 

t o  be r i d  o f  a case l i l l i c l l  nlny n l r c a d y  llavc bocn 011 111s (locliel: Tnr year!;. 1'11c :judj;c 

o f  course r c c e i v c s  :ilunual r e p o r t s  l r om t l l c  scllool. systcln :lOoltL t11c ~C:ICIIS 6)f LIIC 

i n t c g r n t i o l l  p lan.  Tlluse r c l l o r t s  ~ c l l c r a l l y  Ct~cus 11llc011 t l ~ c !  cl1:::l.c~ t o  1111 i c l l  r l l c  

d i s t r i c t  i s  i n  con~p l i ancc  w i t h  t l i c  ur i~ ; i l~ : l  l rclncdy. I T  1 . l ~ ~  L . ~ I I I I : ~ ~  i s  p r i t l ~ : ~ r i J  y 

concerned wi.th r a c i a l  bol:lncc, so i:; tl lc  r e p o r t .  

Al l .  o f  t h i s  i s  ill p a r t  ~) rcmiscr l  Illlon Cllc l ~ c l i c l  I)y t l ~ i :  ictl6:r:1l .jt~clj:c. :III~ 1111: 

p l a i n t i f i  a t t o r n e y s  t h a t  tl ley RI~LIIIICI I.c;Iv~ :IS 1n11(:11 CIIO r ~ n ~ ~ d y  :I!: l:I~ey call LO 

t l l c  board and n c l o ~ i l l i s t r n t i o i ~  I~cc :~usc t l l c ~ c  l:roups : ~ r r ,  t l ~ u  c.xpcr~:: 011 IUIW co 1-1111 :I 

s c l ~ o o l  system. 111 one :;crloc t h i s  i:; c c r t : l i ~ ~ l y  t r ue .  Yet I t  nl i f i l l t  :;Lril;i: on,: :I:: 

odd t h a t  a11 o r g : l ~ ~ i z ; ~ t i o n  w11i.cI1 [ins j u s t  hccn dcclnrecl  111 v iol . :~t . ior l  o i  1:11c (:ollr:- 

t i t u t i o n  because o f  i t s  pas t  pnc t c rn  and p r n c t i c c s  o f  scfru;;:~ti.lrt~ i s  rlnw give11 tl~i. 

t ask  o f  providin:: i n t e g r a t e d ,  ( [ l l i l l i t y  c:cIuc:~ t L o l ~ . ~ d i t l ~  I I t t l e  : : I I I IC~V~S~OII .  (S~:I: 

Flont i  197.9 ) .  

1.n [ a c t  wllell i t  COIIICS CCI JOII): CCCIII rotla!<Iy I~IJCII ~ I I C  i ~ I : l i l ~ t i r r  CO~II::C:~ nl~cl  Lllc 

judges a r c  1 i kc l . y  t o  r( ILrcnt i n t o  a morc i n d i v l ~ l u : ~ l  i s t i c  n r i c n t n t i . ~ ~ ~ ,  :IS i f  t l ~ c  

s i . 11~  r cn l . l y  were s p e c i f i c  11ast ~~~i.:<clccds, r a t l ~ c r  ~II:III ~IIc!  nrfi:1tli;::1ti1?11 t j f  ~:cl114::1citt11. 

Tllc s t r a t e g y  has n u t  p ruv idc i l  r c ~ ~ t a r k n h l e  ::t~cccss. 

The n l t c r n n t i v e ,  s u g ~ c s t c c i  hy I:iss. i s  :I n111ci1 <lc.c:pcr il~v,,lv~:l:runt ill t l ~ o  rcl;la:ily 

process. 



"'Cl~c rcn~cdi:~.L ~ ~ l l a s c  i l l  s t r u c u t r a l  l  i t i j : , :~ t ion  i s  1;1r PI:~III  c l ~ i s o c l i c .  I t  I I ~ R  n  

h c ~ l ~ ~ ~ ~ i n l : ,  ~ m ~ y l ) c  n s l i ~ l d l e ,  b u t  no cnd --wcl.1 nl.mont no  end .  111 invol .ves  a l o n g ,  

~ : o l ~ t i m l o u s  rcl.:tti.un:illip 1)ctvccn t l ~ c  Jl ldgc and t l le  i ~ l s t i . t u t i u n :  i t  I:; concerned  n o t  

wi. t l~ tllc ~ l ~ f o r c c ~ ~ ~ c ~ ~ t  o f  :I rcnlcdy : ~ l . r e n d y  &;ivcn,  Ibut wi . t l~  t l ~ c  g i v i n g  o r  sl~npin::  o c  t l ~ c  

cc~ncrly i t s e l f .  'I'l~c t:~!;li i.!: n o t  t o  dcc l .n rc  who i s  r i f , h c  o r  r q l l i ~  i s  wrong, n o t  t o  , 

c n l . c u l : ~ t c  t h e  :~ ln~runt  of. dalnngcs o r  t o  f o r n ~ u l n t e  a d e c r e e  deui [ ;~~ec l  t o  s t o p  >;"me 

c l l s c r c c c  : let .  'I'lrc t:lsk 1.s to  rclllovc t l lc  condition t h a t  t h r c n t e o s  t l lc  c o n s t i c u -  

t l o n n l  vol .ucs.  . . tllc rc~ncdy i ~ l v ~ ~ l v u s  t l l c  c o u r t  i n  notllinp, l e s s  tl~:ln tile r c o c g : ~ n i z n -  

t in11 o f  a n  ol~guin::  i l~ : ;c . i . t t~ t ion ,  s o  a s  t o  remove L I I C  ~11rc : l t  1.t I)<I:~c's t o  c o ~ ~ s t i t l l -  

Clun:ll voi.lles. 'Tllc c ~ ! l l r t ' s  j ~ ~ r i : ; ( l  i c t i o n  1ril.l ln!;t n s  I.onp, a s  tllc t l ~ r c : ~ t  p c ~ . ~ i ~ t ~ "  

l : l~:s,  1079: 27-:!S. 

'1'0 p r o v i d e  bul: vnu c x a n ~ p l c  v l ~ i c l ~  i t lvu lvc  a key i s s u e  l e f t  unre!;olvccl bv tile 

prcscl!t c : ~ s c  lnw~"rdlt~!I1 i:; :I s<:htrul, d i s t r i c t  t l t ~ i t n r y ?  I.ll1il.c I ~ C  nmy r e l y  upor1 V U L -  

colnc c r i . t c r i n  Illc:l:;llrct: t o  d c t c r n ~ . l ~ ~ e  c l ~ i s ,  cl lcrc i s  n l~oLl~c l - ,  more si.jin if  i c n n t  view 

s~~l.;~:c:;tcd by :I : : l~ccj:~L rnnsccr I n  o l ~ c  i .mportant  descgrc::nLion c n s c .  T l ~ c  d i s t r i c t  i s  

u l l l t : ~ r y  wl~en,  v . i c l ~ . i l ~  cllc s ( : l ~ o o l  : l d m i n i s t r a t i o n ,  t l l c r c  is  n : ; i g ~ ~ i l i c : l n c  I~urcnucr :~cy . .  

I l l~ntlc. i :~i  Ly and or;;:ln i z n t i o n n l . l y  c n t r c o c l l c d ,  w l ~ i c l ~  h a s  a s  i  t s  tnslc tllc c o n s i d c r n t  i o r ~  

01: r : lci ;~l ,  i ~ ~ t c ) ; r ; ~ t i . o n  n11d qu:~l.i.ty e t l t ~ c a t i n ~ ~  01: m i 1 1 o r i . t ~  c l ~ i l d r c n .  Civcn t l ~ c  sl~i.fl:inj: 

tide:; of rc::idcl~ci:ll. I~ous inp ,  I )nc tc r l l s ,  t l~ i s  c r i t e r i o n  sccnls p r c 1 c r n b l c  t o  :lny " f i n a l "  

c l c s c g r c ~ n t  ion pl.an. 1:ut s u c h  :I l:roup w i l l .  11oc emerge wi t l rou t  tlrc. c o n t i l l u i n g  j.nvolvc- 

d 

mcnt : I I I ~  ~ l r o d t l i l ~ g  ulj t l ~ c  f ~ d c r i l l  c o u r t .  

. ' I ' l~ i s  i.s :J Cask v l l i~ : l~  :;OIIIC ( I l ~ c l u d i ~ i l ;  nl:llly ~ I I ~ ~ C S  s a y  tlle c o ~ r t : :  :IYC i l . l - t r ; ~ i ~ ~ e c l  

:)lid I l  l-cqtlil)tt:(I) t o  I I I I ~ C ~ C . ? ~ C $ .  'I ' IIc  u s e  of :I milstcr  can  c c r t : ~ i ~ ~ l y  11r:l 11 i n  Chis - 
c f f o r t  ( s c c  I:Lss 11.56, :LII(I r l c c ( ~ l n l ~ : ~ l ~ y i l ~ g  CIIS) b u t  C I I C  :judge nnlst ; ~ ( l n p t  nn " a r c l ~ i t t : c t u r n l  

rc.l.:~t.lol~:;l~ip" t o  t l ~ c  or; : :~l~i  ;:at i o l ~ .  56 'I'llat is vll:~t 25 y c n r s  o f  1 i t i  j:at.ion I ~ a v c  I . : I I I ~ : I ~ ~ ,  

w . t11;1t is w11:lt :I ! ; L ' ~ I I ( : ~ I I ~ : I L  : ~ ~ ~ l r ~ t I t ~ t ~  r r : q t ~ i r ( ~ s .  'T11:kt  i s  LQII:IL i s  I I ~ ! L . ~ I C ! C I  t o  full r i l  I c l lc  

I ~ : I I I ~ ~ : I  t c  o f  l1rind11 :II I ( I  t i le  vn I !I?:; I I I I ~ I L ! ~  I y  i  11;; tla,: 111 t11 : I I ~ I ~ I I ~ I ~ ~ ~ ~ ~ I ~ ~ .  

Flost cri1nin;l.l. c ;~sc : ; ,  f o r  i ~ i r ; t :~ncc  t :vnsi<lcr I ~ u C I I  i i?Lcnticl l~ q~lc!;t ion:; : I I I ~  11c;:l il:c11(:8: 
I I questions. ' I ' l~ i s  c a n  l)c sacrl  from t l ~ c  C:rct t h n t  :I proper d c f c ~ ~ : : c  I:i! :I C I - ~ I I I ~ I I : I ~  

c l l a rge  nmy talcc c l ~ e  f o r e  of .L;lck o f  Ll~Lcl~ciolr  (nti.!;t:+kc. ir~:; :~~ri . ty,  cLc . ) : I I I ~  n  I:lclc 

o f  ; ~ b i l L t y  t o  avoi.d t l ~ c  i?cL ( s c l . 1  clcfcnse,  ( lurt :ss) .  'l'11c:r;c l n t t c c  ~) lc : lu  r l , ~  111lt 

s p e a k  t o  o n e ' s  I.ncli o f  i . n t c n t i o n .  I ~ r l t  Lo o ~ ~ c ' s  i.linllil.i Ly t o  : ~ v o i J  1:hc z011duc:c ill 
I 

clucst i o n .  l ' l~cy  c1.n i.111 t l ~ c  : ~ c t L u l ~  was unavv idn l ) le .  ;I I ILI  t l lel- i :( t~rc,  nri: cs : ;cnc i :~ l  1.)' 

a  d e n i a l  o f  ncg l . i . ) ; c~~cc .  

4 
I:vr cxanlple tllc r e f o r l ~ l  nrovelllullt v l ~ i c l ~  c r c n t c d  t l ~ c  j ~ ~ v c u i l c  ( : i b ~ ~ r t  ill O:II.E w i : i I ~ ~ ~ l  

t o  r c i l c l i ~ ~ c  tllc nnturc:  o f  tlrc ~ l l s , , ~ r t c  l , c t l rcc l~  cl l i  l t l r c l ~  nnil t l ~ e  ?:l.:~Cc fl.ol11 OIIC i i l ~ i ( . l r  

f o c t ~ s e d  upon t l ~ c  I c j i n l l y  dc i j .ncd  C ~ ~ I I I ~ . I I : I ~  c!c#:ds 0 1  ~ I I L :  i i ~ d j v i ~ l u : ~  l t e ~  :I I:~:IICI'~I l 

i.11q11il.y :III<~III:   ti^^ c.I1i.1~1'!; b n c l i g r o ~ ~ ~ ~ ~ l  n ~ i d  proi11c111s. (See l ' l ;~(: l .  IqOO). 

5 Iicr(l nccll n o t  g c ~  inLo t h e  q l l c s t  ion o f  s ~ ~ $ l ) c c c  cl;ls::i 1 ic::ll. ia.11:: :IN! ~11:. rlnc*' i:l ! 

b u r d e n s  f a i  I ill$: L I ~ , , I I  1c6 is ,Lnturea  i n  ccrt:n i11 c i  r c u ~ l ~ s L : t l ~ r c s .  SI:~. 

Koreleatsu v .  l i r ~ i c c d  S t n r c s ,  323  I::. S. 2 I h . ? l 6 ( l . ? ) f ~ b ) :  I i j . r :~l)aysl~i  1,. \ i l l 1  t:vd SC:ICC::. 

320 U.S. 81.. l.O0(l9&!1); B o . L l i ~ ~ r ,  v .  S l ~ : ~ r [ x ,  3/17 (1 . S .  ~ I ! I ~ , ~ I ' I ~ I ( I ~ ! ~ ~ I ) :  :.IcI.:III;:III i l l  

v .  F l .o r ida  379 U.S. 184,  1.8 ( 1 9 0 4 ) .  

\ 6 
( B l a c k ,  1960:427) .  Scc  p.63 i n l r a  f o r  a r r ~ l  l c r  <li:;c~ls!; io;r t ~ f  t l~i: :  ~ w i l ~ t  

Scc.  
F r i t z ,  1963; \ d : ~ s l ~ b ~ r ~ ~ ,  1.975. '1.l1c v:l luc : ~ t  i s s ~ ~ c  i t ;  Inn3l.c 1:lil.ly d<:sr:ril~cd I>? I:ll:lC 

e,Ld p l l rnsc ,  clre "1nc1.t ins; p o t " ,  wl~ Lcll ?;t~[;!:csC:; ;IS$ in~il:rLirr~l ill C I I ~  1 l 1 1 1 > 1  i c  :111lI 

s ccon<lnry  i n s t i  t u t i i ~ ~ ~ , ?  or snc i .ecy .  ' 'Tile integl.:lt il!ll o r  lrri:':ll:e :11111 I )T  ill::ll'\. 

Lnst  i  tut i .ol~:;  s u c l ~  a s  tllc F:~lni.l.y nrny f o l  l i ~ v ,  I I I I L  i s  n n t  1,:ll.t o f  I l ~ r .  I U I ~ I ' L I ~ ~  

t h c  E.IJ.C. \,!l~at i n  i l ! l l , v r t ; ~ ~ ~ t  t.o noLe i s  t l l :~t  c l ~ c  v n l u c  t ~ f  i l~tc);r : lL ia711 i:; t c r  IIC 

- ,  ~ l i s t i ~ ~ j ; ~ ~ i ~ l ~ c ~ l  C r o ~ ; ~  :I p,*~n I o f  s c r t ~ c t u r : ~  I. l ~ l . ~ ~ r : ~ l  !:;III ,lc!;L::~~(;d L,; lrr,,v i d c  CIIII:I I , I)III: 
>.' , 

I :;ci,ccatc scjc i , ?c ics  1vr  l ~ l : ~ ~ , l . .  : I I I ~  b:l~ i I.? t '~ll!~:~~i~::lll:~. 
c. 8 , 

J 



. , 

1.1 
On t l i i s  i s s u e  scu; Ilunn 1!107: I:G:c.~:IIL (:.i::<.s, 1967: (:oni~:~u~it:, 1967). 

9 
M~I I ;~  o b v i o u s l y  . t h e  p.L:~ns tendcrl t o  disregard (o r  purpcr:;ivcLy i g n o r e )  t l ~ e  int in l ic ln- 

L i l ~ n  w l ~ i c l ~  I<cj)C soinc bi.:~cIc r : ~ ~ i ~ i l . i c s  f rom cxc r c i s i i l p .  t h i s  c l l u i c c .  Scc, Crcen vs .  

(:oi~t~l:y Scliool. Thlg. o r  Na:w Kcnt  C o ~ ~ n t y  391 U.S. 430, a t  4-n5. :;ce U.S. Conilni:;sioIl 

o i l  t:l.vil. Riglit::, 1.967. l18,re s u b t l y ,  the  p l a n s  t y p i c a l l y  di.d 11ot : ~ t t em l> t  t o  :I] t c r  

I:l~c c<l i rc:~l : i~~nal.  prof:r.:rn! l i i t l l i n  for111cr1.y w l ~ j  t c  st : l~ools.  I : q~~ :~ l . i t y  was ( l c f i ncd  as 

cqu:ll.i I:). #.)I ollpol:CllniCy wi.tI1 1 iCt l .c  o r  no c ~ ~ n s i d c r a t i o ~ l  g i v e n  t o  h c l p i n g  I r lnck  

clii.l.dl.cl~ ovccco i~~c  ycn rs  uF i n f e r l o r  s c l l oo l i ng .  Not o n l y  would t l i i s  iml>c~i(t t l ~ c  

:~cl i i , :vcmc~~c o f  cduc;cci<?11:11 cqn; l l i t y ,  i t  :?.lso nctccl  a s  o d c t c r r c n t  t o  bl:lck p:lrcnt:; 

wl~t:i~ t l l cy  crr~i:; i, lcccd soncl.ing tl ic1.r c l~. i . l .drcn t o  t h c  "wli l t c  sclioo I.". 

'rllcrc were two :olnpnnion cn:;cs t o  Grccli: I!nncy v.  I3%)ar(l I l :d l r~ : l~ i t l l l  01 (:1)11111 

Sc l~oo l  i ) i s t r i . c t .  391 11.5 .  4 5 0 ;  and H o ~ i r o c  v .  l ' ,u:~r~l o f  t : < ? ~ ~ ~ ~ n i r s  i onc r s  i-f t l i c  I:II:y 

o f  .lncks(,n, 'l'N, 391. U.S. 1450. l ' l l e  I{ancy f:lcCs were i,:~!;ic:ll l y  ~ i l l l i . l : i r  CO t l luscs 

in (;reen. 111 t l i c  bluni-ue c :~sc  t l ~ c  tri:1.1 c o t i r t  h n ~ l  cst:ii,lir:l,cd :I ~ ~ c i ~ ; l l l ~ ~ ~ r l i ~ ~ ~ ~ ~ l  ~I:III 

f o r  j u r l i o r  h i g l i  sci,ou.l.s. b u t  t l l c r c  was :I "frc,: ~ - ~ : I I I s ~ c ~ "  ~ , r o v i s  ~OII  :I l l n ~ i i ~ i l :  :illy 

c l l i l d  t o  transfer t o  :111otlicr scl~crol  1.f s1,:icc riert: :Ivn i 1:ihlc. 'I'lic IIII::II~I)~ i s  i 111: 

resu1.t was t o  II~:! i .ntai11 t l i c  r < ~ c i : ! l  c 1 1 n r a ~  t c r  o f  L!IC 11 I;;II : : < : l t < ~ < l l : x .  Oiit: VCIII:I I IIC>L~ 

a l l  b l a c k ,  a n n t l ~ c r  99% ril~.i.ce. l ' i~c SI I~~~I I IC Corict rc,ic<:ce<l !:itis ~>I;III. 

D u r i n g  t l i c  preccedi.ng year  t l l c  5 t l1  ( ; l r c$ l l  t I1:1d rcnchccl t i le  S:III:(* rc!s111 C 011 ~l~i!l:doll l 

oE cl~cli.ce p l a n s  in :in appcr l l  cu~~: ;c~L id :~  till!; :I ~ n i i ~ ~ l ~ c r  r,C l c s t s  01' 111:!5 ):II i ~ l c l  ~IIO::. 

Uni t cd  S t a t c s  v .  .I?[ Ecrsou County !!o:~r<I c>C I:cluc:~t i.nn. 372 I:. 2rl H?l;, ( 5 ~ 1 1  (:I r .  I'JOh). 

aCf'c1 c n  bone, 330 I ' .Zd 38.5 ( 5 t l 1 .C i r  1967). c c r L .  < lv i~ i t , r l ,  38:l 1J.S. :{!,I) (l.')Cv7). 

Judge ldisdun~ s:l i J :  " t l ~ c  rri1.y s c l ~ ~ ~ c ~ ~ ,  clcscp,~~c!;;~ t i o n  1pl:111 t l ~ a t  !lii!crS ~:1~11:;1 i 1.11t i t ~ 1 1 : i l  

s tandards  i s  onc t h a t  works" 372 I:?d :it 8!17. 

'lo 
11, Gr iTT i r>  v .  I'rinc<.: I:dig:11:d Cc~urity t l ~ c  eo11rt l l c l d  t l i a t  a SCIIIILII bu :~r< l  c o u l d  n o t  CIOSC , 

. l3 Upon remand Eroin t h e  St~prcme Cour t  the  d i . s t r i . c t  c o u r t  i i ~  Rri;:,:~ v .  1:I.L i n t r .  132 I:. 

t l ~ c  ~ ~ ~ i l > l . i . c  :~~:liool:: :id ) : u i ) ~ < i r t  p r i v a t r  s choo l s .  1.1: s : ~  i d  t l w t  t l ~ c  Sower court:; co t i l d  Supp. 776 (I?. I1.S.C. 1.95.5) Iiacl :GO I i c l d  :III~ LIB,: l ) ~ : t r d s  II:I~ i ~ ~ : l c ~ ~ t l c : ~ : : l y  <II'~:<:<I 1111 i s  

i n  f a c t  o r d c r  t l ~ c  cc~u l l t y  s ~ i p c r v i s o r s  t o  l e v y  t : ~ x c s  t o  111:oviilc ~ ) u l ~ l i c  sc l iuo ls .  377 U.S. i n t c r p r c t n  t i o n  ol l  t i le  cotirt:;. 

2IG 0 9 6 7 ) .  Sevcr:~l. c ? t l ~ ( : r  sclicrrics t o  use s t d t c  funds t o  suppo r t  " p r i v a t e  sc l ioo ls "  , . 
j4 .1.lle o i  F a c u l t y  cIcsc~;rcgnt i o n  II:II~ bt:c11 I!C:I l c b'.i CII  111 C I V S J  UII I t cd  SC:ICC:: 

wcrc !;crliclc do~on. Scc I 'o inc lcx tc r  v .  Loei is iana Fin. : incial .  t ;on~s i iss io~ l  275 F.  Supp 

1 :  v .  Montgomery county  I:o:ir(l o f  I:docat.iun, 395 11 .S. 225 (i!)l;9) w l ~ c r c  t l i c  I:~,III.~ l t l l l l c ld  
833 (K.1). I.;!. 1967) :ifP'cI pe r  cu r i nm  389 U.S. 215 (1.9h8)., , , 

an  o r d c r  by .Judge .Iollnson rcquil.i.n): tli:~t t l ~ c  I ' : l c ~ ~ l  t y  I lc ~lt::;c;:rc;::~tctl b:: :~t;:;I~;i~ii l j : 
1i:lr.l i c r  t l ~ e  c o u r t  : ; c ~ - ~ l c k  dow i~  t r n n s l c r  p roccdu rcs  ~ ~ i ~ i c l ~  ; i J . l ~ \ $ ~ t l  ~ n i n o r i t y  t t 1  

i ,  t c a c l ~ e r s  t o  each sc i i oo l  i.n ~-orij;lily CIII: S:III~. ~ : : ~ l . i u  u i  Irlat:k ~n t,.l~icc I:'::II:~II:I.:; ill 
III:I:~O~LCV tr:~nsI:cr:i. (:o:is V. I10:1cd o f  L d u c : ~ t i n ~ l ,  37.3 U.S. 683 (1063).  I n  b o t h  \ 

t l ~ c  I ' r l ~ i c c  l:<lw:~r;l c:isc : ~ n d  ill 1:radlcy v .  Scliool. I lu:~rd 111 I ! ic l~~r~ond, 382 U.S. 193 t h c  d i s t r i c t .  'l'I1.i~ pc~!; i t i , u i ~  LL,LIS : ~ f  f,i I ' I : I ~~  i.11 S!.!;I~II. 

(1.905) t l i c  cor i rL S:I i d  1:lrnt t l rc  t1111c l o r  de L i h c r a t c  s l ~ c u d  ~ i ~ o d  r u n  . i t s  coor-st:. AII~ 



l5  i \ ~ i I l .  :IS i n  Crccn, i ~ ~ ~ l ~ ~ r t : ~ i i t  I.:;s~~cs vcrc I c f t  u~l~lccidcd i n  Si$:lnn. I:irst,  

tllc co l r r t  cxpl,.i.citly rcl'u:;ccl to dccide wl~c t i~cr  a :;llowinp, t11:lt scilcrol. scj;rc~:ltion 

1.s a collscqucncc of  typcs of  s t n t c  ac t ion  otllcr tli:ln scllool bo:~rd (lccis l ons 

i.s n C o ~ ~ s t i t u t i . o n a l  v io la t ion  rcquiriny; rc111cdin1 nct iun 11y :I .sclluoL dcsc~;regntion 

dccrcc. ( i d .  : l t  ) This issuc rce~acrgcd in De t ro i t ,  wit11 thc Court ollcc 

a);;lin si,lc-stclip.in~; t i ~ c  rlucst.ion. Tl~us t l ~ c  Cot~rt  has cunr ; i s t :~~~t l .y  :iv~)~idc(l tl1i.s 

kcy q~tcsl:i.on concc1:ll i ~ i g  vli:~t m:ltters a r c  propcrly i n  d i . s l ) i ~ t ~ .  

Scco~lrl. n~ tile cr,n(:lusiorl of III.!; opirrinn Cl~lcf J ~ r s t i c c  IlcrCcr s tntct l ,  

"At :;ol$~c 1rol11t. t1ic:;c scl~ool  ; ~ r ~ t l ~ o r i t i c s  and otlie~:s 1.ikc t l ~ c n ~  sl~ould li:~ve nchievcd 

f u l  1 co~npJ.i:~~icc w i  1111 t h i s  clccisi.nn In Urown I. 'Tlrc s y s t c ~ ~ i s  wi l l  tllcn bc "unitary" 

4.11 lllc scllsc r c c l ~ ~ i ~ : c ~ I  our decision i.li (:rcC11 :111d Alcxnrl~lcr." 

I t  cl,,cs not (ol.l.,rv ~ I I : I C  t l ~ c  colnntlinitius ::u~.vcd I,y s~rc.li s y s t c ~ ~ ~ r ,  wil l  ~ C I I I : I ~ I I  demo- 

gr:llil~icnl.l.y ::l::~l,lc. f u r  111.3 g r v w i ~ ~ g .  nn,hi.l c soc ie ty ,  Fcw w i l l  do su.  Elci t l l~r  

:;cl~ool : I I I ~ l ~ o u  i.tics nor d i s t r i c t  cour t s  a r e  const i  tu t ionn l iy  r c ~ I u 1 ~ 1 I  to  m:lkc 

yc;lr-l,y-yc:lr :lll.ju::tll~,:n~s o f  cllc rnc i :~  1 co111po:;i ti011 of stuclcnt I~odiC!~ Ollcf tllc 

; I ~ ( i , r l l u , t l v c  ( i l l ty  tll d,::;cl;reg:ltc has bsc l~  nccon1~11.isIicd 2nd rac i:11 d i s~ : r in l l .~~a  t iun 

tllrt,8~l;ll r)ffiici:~l. : ~ c t l o ~ ~  i s  cl.i~ninn tccl [rum t l ~ c  systcin. (1cI a t  ) .  'I'lle i.t;suc 

I .ef t  1111:111.';wered Ily tlli.s ]~;I:;S:I~:C i:; ex:~ct.I.y wl~:~t  c r ~ ~ i s t i t t ~ t c ~ l  :I " i ~ ~ i l t : ~ r y "  system 

I I ~ I ~ I C ~  (:l.cc~i. r\l.~:?i:~~~clcl-. and  Swatin. Al:ti:ml>ts Ily some judccs to  dc<:l.:~re < l l s t r i c t s  

t r ~ ~ i t : ~ ~ . y  11:lvc I I I ~ I :  wl tll  n~i.xc<i r e s u l t s .  Onc  point of vicv niiy,llt I~old tllnc tile 

: I f [ i rnl : l t ivu dlltj, t,, ~n:li.~ltain bnl.nnccd systcnl s l ~ o i ~ l d  never Ilc rcna1vcil ir0ln 

rol-nl:ll ly dual  systc111 :IS !.nny, :IS ~ :on t i r~ t~ in j :  .imI~nl:rnce c:nn I)c avoldcd. (ScC 

.111dj;e ElcElil Inn in Svnnn :I36 I:. Suitp 6 2 3  (M .ll.il .(:. 1979) 
I 

l6 
El.issouri. Ex. llcl. (;:I ilics 1'. C:II>:I~:I. 305 1J.S. 337 (1:9:17) : Sil~l101. V .  U I < I : I I I ~ - I I I ~  

S tn tc  h a r d  of I :cf ic~~ts ,  332 U.S. 631. (1948); !iw<!:~tt v. I ' :~inter .  33'1 l1.S. 629  (1950): 

blclaurin v .  Okl.nl~a~rnn :;c:~tc Iicgc~~t:;, 339 U.S. 637 (195flj. 

l7 
Sce c i t a t i o ~ r s  j.11 I'n ii 1.  

I l8 
Scc a l s o ,  livers v. .Jackson Elunici.l)nl. Scliutnl. I)lsCrictn 357 1:. 2~1 6 6 3  ( 5 ~ 1 1  (:ir l900) 

rcjcct:inl: any nttcml?ts"to overturn I:rovn on :I f:rct11:1.l s l ~ ~ w  i.~i[:. " 

Con~pare Barl<sdalc v. S p r i ~ ~ g f i c l r l  Scl~ool Coa~niitti:~. 237 1.. S u l ~ l ~ .  5 4 9  (1965) sul1lx~r1:- 

ing :J dc  Cncto r111.c. v l ~ c r c  clrc Judge urycci tllat rnci:~l c t - ~ ~ r c ~ i t r : i t  ~ . < ) I I  i l l  c311c ':: 

school comn1un3.cntes LO tlic b1;lcks cl~il.(l  tllnt I)l:~r:lrs nri: t l i F i c r o ~ ~ t  fru~n ( i ~ ~ f c r i n ~ r  

to) wliite c l ~ i l d r c n ;  and licl 1 v. Scl~ool City n f  C:I~)' 213 I:. S I I I ~ > .  810 (I'!h:l) 

r cJec t ing  a del:icto r.uLc, u l~cre  tlrc t r i :~L J~~rlj:c st:ttc\l: "11 I : ~ I ~ ~ , : I ~ ~ R I ) I I  u f  

ncl~icvemcnt t e s t s  sllcd:: l  i t t l c  o r  110 1.igl1t on tllc r l t ~ : ~ l .  i ty <,? i i ~ s l r ~ ~ ~ : t i ~ ~ n  1111lt:ss 

therc i s  n c n r r c s l ~ u ~ ~ d i n j i  slwwi~il: o l  al)il  i  ty to I . ~ : I ~ I I " .  

It [nay be hcll,F111 to groui~d clie burdel~ j s s t ~ c s  in ~:iar: restj.i~io~iy w l ~ i s l ~  ~ I . C U : I I  1.y ~:OL:S 

on i n  s u c l ~  t r i a l s .  !illat i s  a1111ost nhtnys p rcs~n tc r l  I,! p l : ~  i11l.1 Ffs i s  I.LI::I:IID~II~ 

nbol~t  s i t c  s e l c c t i o ~ ~ ,  bourtdnry r l ra~t*i~~(: ,  ;~ssjjinrilr:r~t of ~ ~ . ; ~ c l ~ c r s  Iry rncc, c t e .  1 f 

tlic judgc i s  convinced, :IS .luclgc I)nylc was in t l ~ e  1':1rI: l l i l l  :Irv:l, C I I : I ~  tI~(:sc: 

c l~o iccs  tend Lu show :I s c ~ r c g : i t i v c  ptirpusc on l l ~ c  p:!rt 1 9 f  L l ~ i ?  I>nnr.l. tllell 1I1c 

board must go Eorwnrd v i t h  cllc cvidcncc, most. 11 .n~  lc:~I .Lg I,? : ~ r j : i ~ l t ~ ~  ~ ) ~ ' s s  i l t l a -  

excuses to c l~c  nc t iv i  t i c s  I I I I ~ C ~  i .~ivc:itig:~tIo~l. TIIC CXCIISC::  : I ~ C  : I ~ I I I ~ I ~ ~  i ~ ~ v : ~ t . i : ~ l , i y  

overcrowding ( t o  J i ~ s t  if!, I,oun~lnri c s ) ,  and I I C I I : ~ I I ~ ~ I . I I I I L ~ ~  ? :CI I~I : I I~  :I:;:: i i : ~ ~ n ~ ~ - ~ l l : .  

Sec, c .g .  (Arn~or, 1972: .197:1; I 'c t t iprcu,  c t  : I I  1973; Cr:li~i 8% l.l:~l~:~rd. 107:i) 



23 "As ellc r c ~ s c d i a l  n h l i j ; , : ~ t i t ~ n s  o f  Swan11 e x t e n d  Tar bcyoncl t l lc  c l  1.n1inntion O T  t l l c  o n t -  

G r o w ~ I ~ : ;  o f  t l l c  stntu-i.nll]used s c g r c ~ ; ; ~ t l o n  o u t l a v e d  i n  I%rovn, Lllc r : l t i o n ; l ~ c  nl' Skrallll 

p o i n t s  i .ncvit : ibly toward n  u n i l u r n ~ ,  c o n s t i t u t i n n : ~ l  al)pro:~cI~ t n  o ~ ~ r  n : l t lona l  probl.em 

u f  : i c l ~ o o l  d c s c l : r c l : n t i ~ ~ n " .  I d .  a t  223 . 

'I1 L C  s l ~ c ~ u l . d  I,c ~ ~ c l t e d .  I loucver,  t l l a t  m~lcli o f  what Mr. J ~ ~ s t i . ~ : e  1'owcl.l ~,l~rt:h:lscs i l l  t l l c  

I l r s c  11:11 f  o f  l l i s  o l ~ i . n i o n  he se1J.s  i n  t h e  l a t t e r  I ~ a l  T .  I:y giv1.11l: j:rcnt wcigll t  t o  

t l ~ c  v i r t t ~ c s  o i  ncil:l~l,r~rhoud s c l ~ u o l s ,  : ~ n d  by a s s o r t i n [ :  t h : ~ t  ~ ~ o ~ ~ - l r o n r d  cn i l scs  o f  

: ; cgrcga t i .on  a r c  beyond tile r:c:r(:ll c r f  t l ~ c  :;chool. c : ~ s c s ,  11c c o n c l ~ ~ d c s  wit11 ;I 1ai111- 

~ ~ ~ : ~ l . l s t  rcmc~ly .  (Scc  41.3 U.S. a c  241-252).  

" 
111 : ~ ~ l c l  i.r.io11 1 1 %  I , c : L ~ # ,  i I: ~ l l c r c  w:~s r:vidonc:c nn  d i  I ' rcren<:<,s In : ~ c l ~ i c v c n l c ~ ~ t  I c v t : i s  

11ctwcc11 I ) l  ;lck :IIILI v l t i t c  s t u c l c n t s ,  t l ~ e  r a c i a l  : ~ s s i f : n n ~ c n t  oC t c n c l l c r s  t o  s c l i o o l s .  

: I I I ~  tile f : ~ i l . l ~ r c  01: t l ~ c  :;C:ICC u r  Elic11i~;nu t o  l i ~ i : ~ ~ ~ c c  s c h o o l  t ranspol ' t : l t iou  1.11 

I)ctl-u.i.1: wI.11 p;ly i.ng 75%. O F  t r a n s p o r t a t i o n  c o s t s  i:i I I I L I S ~  sc11ou.l. cl i s tcl .ct! ; .  

I:i II:II.I y ,  L I I C  ~ J . ; I  111t i f f $  1),1t 011 3 : :~~Ost:~nti .aL 11011sinfi ea:;e d c s  i.f:l~ed t o  ! i l l ~ i ~  tile 

t :xl .c~~t : ~ n d  c:nl:;cs; r u s i c l e n t i . : ~ l  s c l ; r c g a t i o n  i n  t l lc  1nctrcr1,ol iCi111 arc:!. IJl1i1.c 

IIKISC ul. t i l e  I I I I I I : ;~ . I I~ :  C:I:;C lnigllt bc  c ~ ~ i : ; / ~ I e r e d  t o  1~ l eg :~I  ly i r r c l c v a ~ l t  I:roili ; I I I  

11r~lI .vlr lu;~l  i s t i c  p n s i t i o n  Inany llavc c o n s i < l c r c d  1.t t o  Ilc c r i c i . c n l ,  i n  i ~ c ~ ' s u ; ~ r l i ~ l c  il 

r c l . ~ l c L n ~ ~ C  judl;c t,wnr.,l t l ~ e  vlcw C l l : ~ t  wirlc spre:l(l d i s r : r imj i laLi r~n  c x i n t c d  i l l  I)cl.roiC 

nlld t l l : ~  c .  till :: l;cllcr;l l p : l t t c r l l  o~i]:lit o  l  n o  e x  1 s t  i n  t l ~ c  :;cl~uo 1 sys tun l .  

27 ~ I I ~ L : ~ I I ~ , : ,  t h e  I1c,:lrd. l ~ a d  c l~ :~ngcd  solne s tuc lcn t  n s s i  1;nmcnt pa t t c r n s  and 111;rde 

111l.,1or bouncl:~~:y !;l~ift:: v l ~ i c l ~  i n c r e a s e d  d e s c j i r c g n t i o l ~ ;  i t  r a v i s c d  t l lc  open c!l~col.l.- 

I I I ~ I I ~  pol . lcy t o  p - c r ~ ~ ~ i t  pupil .  t r : ~ l ~ s f e r s  1r111y l . T  t!~cy Jnp~.ovcd  1:aci:11 b:ll:111cc of. ~ l l c  

rccc iv iny .  sc l~ t ,u l . ;  i . ~  r c < l ! ~ i r e d  L l ~ a t  b u s i ~ ~ ~  t o  r e l i e v e  ~ ,vc~ .c r~ twdin l :  I I I I I S ~  IIC 

(lc:;ul;~.uj;:~t ivc  a:; wol.1 . (I lai t l ,  1978:  228) . 

28 Hi? found Ellat t l ~ c  ,Bo:~l:d I1n1l s c [ : r c ~ a t e d  s t u d e n t s  t l ~ r o u ( : l ~  t l ~ c  11sc oF : ~ t t c ~ ~ d : ~ n c c  

boundary  cl~anl:cs,  o p t i o n a l  a t t c ~ l d a n c c  zones ,  j;rndc s t r l rcc l ! rcs .  rcerlcr  pa cturll:;. 

b u i l d i n g  s i t c  s e l e c t i o n  and  o t l l c c  means. 338 1". Sl~pl, 552.  585-556. 

30 The NAACP and D c t r o i t  Coard found t l ~ c ~ ~ ~ s c l v c s  o n  c111c :;i.dc : I ! : : I~I IS~ t l lc  S t :~ t t :  uf  

Elichigan and tile s u b u r b a n  d c f c n d n ~ ! t s .  l ' l ~ c  Ju::cicc d c l ~ : ~ r c n i u n t ,  n:; :IIII~.I :IIS CLI I .~ : IC .  

a l l i e d  i t s c l f  viLll t i le  suburbs. 

31' The c o u r t  added " v i c l ~ o u r  a n  i ~ i t c r d i s t r i c t  v l o l a t i n n  : I I I ~ I  L ~ l l . ~ r d i s t : r I c ~  e r i c c t ,  ~ I I c I : ~  

i s  no c o n s t i t u t i u n n l  vcolig ca l .L ing  f o r  arl 1nccrd i : : t r . i cc  rc~lmdy".  ( I d .  :,I: 765) 

T h i s  l a t t e r  s t a t e m e n t .  of  c o u r s e ,  d o c s  I I O C  s a y  C I I C  s i ~ ~ n ( :  l:l1111]; :IS I:IIU ~):~s:;ii);c c i l ' cd  

i n  t l ~ c  t e x t .  T l ~ i s  s t a t e n l o n t  r c q u ' i r c s  . i ~ ~ t e r d f s t r i c t  v lu l . :~ t  1 ~ ~ 1 1 s .  I t  i s  n o t  cle: lr  

w l ~ n t  tilosc would be .  I F  l  i~!l i tccl  t o  c r ~ l . l . i ~ s i o ~ ~ : ;  I J ~ C ~ J ~ C I I  ~ W L I  ::cIIo(~I. I , O : I I . ~ . L ;  t o  i11rt11cr 

s e g r c g o t i o n ,  t l ~ c y  c c r t a i ~ ~ l y  i.icul.d I)c r n r c ,  a l  t l ~ o i ~ ~ l ~  t l luru 1;ns <,tic S I I C ~ I  c:~st: i l l  

I ) e t ro . i t  c o n c e r ~ l l ~ ~ g  h lnc l i  s t u d e n t s  from t l ~ c  Cnrvcr  s c l ~ ~ o l .  ~ l i r t r l t : c .  ,l ' l~i:  i ~ ~ t c r -  

d i s t r i c t  v i o l n t  i u r ~ s ,  Irnvcver,  mip.11 t :11'131 y co scl~cr: tcc ;I<: t  i , . ) ~ ~ s  i r r  scl,ur:l 1.e ::cl~nc,l 

d i s t r i c t s .  VC c o : ~ r s c  rnnny s u h t ~ r b ~ a ~ ~  ~ l l . s t r i c t s  11:lvc Ilc.v,?r 11:1d : ~ I I  o l ) ~ ~ ( ~ r t ~ ~ l l i l . y  ~ $ 3  

"sl~ow t h e i r  co l .o rs"  i n  :IS I I I ~ I ~ ~ I  a s  tlley I ~ l v c  no hl:~clc S C I I I I < : I I C ~ .  Nitla :I s c r i c c  

r c n d i n g  nonc o f  t l l e s c  i s s u o s  l~ccr l  t~  be d c c j d c d  i r ~  ncc~.n.i.c s111cr. 1 1 ~ c  c t , ~ ~ r t  f,1,111tl 

no i n t e r d i s t r i c t  o C f c c t .  

32 . I n s t i c e  S t e v n r t ,  who j u i ~ l c d  t l l c  m : ~ j o r j t y  i n  t l ~ c  5-4 o l ~ i ~ r l o ~ l  : I I S O  \ rv r ,7 t i~  :I C ~ ~ I I C I I ~ ~ ~ I I : :  

o p i n i o n  i n  u l l i ch  Ilc s a i d  t l l a t  w l l i l c  on  tllc f : ~ c t s  i l l  I ) c t ~ . a ~ i  t  tllcl-c* W;IS I I O  c ,vidcncc 

o f  a  v i o L a t i o n  : ~ f f e c t i l i l :  d i s t r i c t s  o t l ~ c r  tllnu t i lo c i  l:y, Itc ~ ~ l r l ~ l  IJC: v l  l l 111): 11) 

' c o n s i d e r  c o n s t i t u t i o n a l  v i o l a t i o n s  I)y u r l i ~ : l n l . s  o c l ~ c r  tlr:ln s ~ : l l u , ~ l  I~a.:~rils 

a d m i n i s t r a t o r s  i n  a:;scssing: :I rc~ncrly.  lie W O I I I ~  L , X ~ : I I I ~ ~  I:IIC rc:111:1 01' Is::ti,,:; 

l e g i t i m a t c l y  i l l  d j . s p t ~ t c .  For c!x:111111lc. I I ~ :  I I U ~ C ~ .  : : c l ~ ~ ~ ~ l s  I I I I~ . I I I .  11,. c l c s ~ : j : r c ~ : : ~ t ~ ~ ~ l  

a c r o s s  d i s t r i c t  1  i n c s  if- sc : l te  o i F  i c  i :~l .s  11ncd ~ [ : : I L c  I~ous.in!.: 8.1,. ;:RW inr: 1 ; ~ : :  111 ;I 

"p11rpnseCu1, r ; l c i n l l y  r i i s c r  i l ~ r i ~ l : ~ t o r y "  I I I ~ I I I I I C ~ .  ( I d .  : I C  755). 'TII,: 111:1,inri t y  rcrt~s~.: tI  

t o  c o ~ i s i ~ l c ~ ~  tl:c 11~11s i l l s :  c:I:~c: wi~ i.~:l~ t11c l,l,\A(:l' II;~(I [ I I I ~  C ~ I I  ( ! :~r I? 111 1.111: tr i :!  I I>C-C:IUIS$ 

L C  i d  I I I I ~  o f  : s  I f l 1 : l  : I  : I I : ~ :  i I .  ( 1,1 . :IC 7:!3 11.7) 



A r ~ a s t r o n g ,  77 S.  C t .  2907 (1977) . In 1,111 wnokcc, Elinnc:~l~uL i s ,  OIII:I~I:I ,I~I:;L 1.11. 
l ' l~cy t l ~ u s  : ; ldcst~:l~l ,cd n  key i:;suc i n  , sc l loo l  d c s c ~ : r t g n t i . o n ,  t l ~ c  i n t c r r c l n t i o ~ ~ s l ~ i p r :  

and I n d i a n n p o l . i s ,  . I ~ c : ~ r i . ~ ~ c s  were I ~ c l d  mcnsurc t h e  " ~ I I ~ ~ . ~ : I I I c I I ~ : I I  :;CI:I.I:C:I c i.vc 
I ~ c t w c c l ~  I ~ u ~ ~ s i n l :  :II!LI : i c l~r )o ls .  '1 .11~ NAACI' l ~ a s ,  I ~ o w e v e r ,  c i ~ l l t i ~ l u e d  t o  11m1~c t l lc  

c E f c c t "  o f  t h e  uncon::ti.cut i.onnl s c l ~ o o l .  I J , J : I ~ ~  a c t s  . 
I I ~ I I S L I I ~  ~ C S ~ ~ I I I O I I Y  I ) : ICC  o i  t h e i r  ev ide l lce  i n  t l ~ c s c  c a s e s ,  and i n  t l ~ e  r c c e l l t  

Suprcn~c  C u i ~ r c  d e c i . s j ~ r ~ ~ : ;  i n  C o l u s ~ b r ~ s  nnd l):ly t u n  a  gro11l1 o f  s o c  i n 1  :;cii:nti.st!; 11:ls 

f i  I c d  :In :~nti.cus 1,r icT d i . sc l l s s i l~ j :  t l ~ c  nexus b c t w c c ~ ~  I~ous in j :  and  s c l ~ o o l  s .  

3  3 'rllL:; f:1.L1. i l l  I)cct:oit :I scl1oo.l w l ~ i c h  was lOOZ I11;1ck wi~ul ( l  ~ i o t  be  r n c i n l . l y  i d e l ~ t i r l n l > l c  

I1y tll i s forlllll 1.a . 

35 'i.11~ St~ l , rc~nc  C o i ~ r t  . l .cft  o l j r : ~ ~  tile ~ > o s s i . l ) i l j t y  ~ I I : I I :  t l ~ e  pl .ninl: ifFs c o u l d  t r y  and 

pruvc  nn i ~ ~ t c r  d i s c i - i c t  ~ I : I ~ I I I .  a ~ ~ c l  ~1111s a c l ~ i e v c  :I r i g l i t  t o  .a c:ross d i s t r i c t  p l n n .  

T l ~ c  N/\ACI' Ins n o t  c l ~ o s c l i  t o  p u r s t ~ c  C h i s  l i l l c  a s  o f  y e t .  

40  C o n t r a  s c e ,  Taylor -1978.  

'' Iti S t .  I ,ouis t h e  t r i : j l  c o u r t  w r o t e  :I sim1l.a; op i l ~ i . , , ~ ~ ,  wit11 :I s i . ~ s i  l : ~ r  nrlLcc>mc. 

Judge  I~lcrcrl i t l i  f o u ~ l ~ l  t i t a t  t l ~ c  p l . : ~ i n t i f f s  f a i l e d  t o  sllov! sc;;rcji:l t  l v c  inLal~C : ~ l l r l  

s e g r e g a t i v e  e f C c c t  s ~ ~ f l i i c i c n t  t o  jusl:i.fy a  l i ~ ~ d i l i ; :  L I I B ~  ~ I I C  : ; ( : I I ~ J C I ~ ~  ~ c r e  I I I I C ~ I ~ S -  

t i t u t i o n a l 1 . y  s c g r e g a  t c d .  - I:. Supp. - (1.979) . 111 AII:; L I 11, OIII:I~I:I, :11i<I 

b l i n n e a p o l i s ,  hovcver .  u p o ~ ~  rern:~nd i n  l i g h t  o f  I ) : I ~ ~ ~ I I  T, t l~t:  t r i a l  j~ l t l j i cs  f o ~ ~ l ~ n l  

t11at t l i e  s y s t c m s  v e r c  scj;rc~;ntcd.  t h e  r lc fendcnts  f n i l c t l  t o  c a r r y  t l ~ c l r  Ii11rtlu11 

o f  silowing t h a t  t l ~ c  s e g r c g : ~ t i o n  was n u t  d i . s ~ r i c t - v i d e .  : I I I ~  , ~ r d t ? r i . ~ l  : ; y ! i t c n ~ - ~ i d e  

r e n ~ e d i e s  . -- F. S u p l ~ .  . 

c o u r t  coul.cl " ~ l . i s c c r ~ ~  o t l l c t  e x l , l n ~ ~ a t . i o n  t l ~ : ~ n  :I rnc j i i l ,  o n e  f o r  t l ~ c  Elolcr d i s c o n -  wl~ic l i  dove loped  no nr:v I  av:. 

C ~ . I I I I O I I S  : ~ t t e ~ ~ ~ I : ~ ~ i e e  :II-U:I t o r  t l ~ e  p e r i o d  1963 L I I ~ ~ I I ~ I I  1969" $29 P. 511pp. 26 247. 43 I n  a  F o o t n o t e ,  t l ~ c  c u u r c  r c J c c t e ~ l  t h e  :ll:glln1cnc t l ~ a t  I ) : I ~ ~ # J I I  I i n  any c!:ty :,I cnrcll 

l7 Scc  :~ l ! ;u .  o r  l i m i t e d  c l ~ e  por t ic .111~ o f  Keys a ~ l d  SW:IIIII a l l o w i n g  i ~ ~ i c r c ~ t c c s  I J T  );i:llcr:~. r.ysl:cln- 

U ~ ~ i t c c l  S t :~ t< :s  v .  'l'c:x:~:: ~Cduc. A~:ency 532  I:2d 380 ,392  (5 t l l  C i r .  1!176), v a c a t e d  and wide p u r p o s c  a n d  c r ~ ~ : r c ~ ~ t .  syscun~wide  i111pnc1: Fron~ cvidcnct:  o f  d i s t : r i ~ ~ ~ i ~ ~ : ~ t o ~ - y  

r c n ~ : ~ ~ ~ c l c d  !;III> null1 Allst in l i a l c p e ~ i d c n t  S c l ~ o o l  1 ) i s t r i c t  v .  U.S. 429 US 990  (1977) .  p u r p o s e s ,  w l ~ i c l ~  r c s u l c c d  i n  s u l > s t n n t i n l .  c u r r c n t  s c p r c g : ~ c i o ~ ~ .  Nor <l~14:s i t  : I I  t e r  

3R !Io:;t I n : ; c r t ~ c t i v c  I lcrc I ~ a s -  bee11 t l ~ u  r e l ~ l c t a l ~ c c  o l  t l ~ c  c i r c t ~ i t s  t o  a d o p t  s u c l ~  n  

: t : ~ ~ ~ l : ~ r l .  SCC, U ~ ~ i t c d  S L : I ~ C S  V .  Texas Kduc. A I : ~ I I C Y  564 F. 2d 1 6 2 ,  1.1.8-69 ( 5 t h  

t l i c  a p p r o p r i a t e l l c s s  of n  systc:rn-:.!.idc 1:clnedy n b s c ~ i t  a s l ~ o w l  11:: 11). t l ~ i :  ~ I ~ ~ < : I I ~ : I I I ~  

o f  wlrat p a r t  o f  t h e  c u r r e n t  i t n l ~ a l a ~ i c c  v : ~ s  n n t  c : ~ ~ s c d  1,)' 1:llo c u ~ ~ s t i L ~ t t i i , ~ ~ : ~ l  v l a ~ l : ~ l ' i o n .  

CLr. 1977):  Arlnstrong v .  O'( :on~~cl.I  451 F. Supp 817,8211 (1:.1). \ d i s c .  1978)  Scc  4 4  For a good discussi .ol1 o f  t h e  C o i ~ r t ' s  u s e  of I l l s t o r y  s c c .  Cl lnr lcs  A .  I4i l . l ~ , r .  
C e l ~ c r : ~ l  l.y, n o t o ,  I :e:~<li~~i;  t l ~ c  Mind o f  t l ~ c  S c l ~ n o l  Ilo:~rd: Scf ; re f ;a t ivc  I n t e n t  and '1.11~ Suprcnlc C o u r t  and  t h r ~  Uscs o f  l l i s t o r y  (C;inll~ri~lj;.c. iN:~s:;: I:I:I.I<:II? IJrt:s:: 

.Cllc I)c f : ~ c t n / l ) c  ,jute I ) i : ; t j .nc t i t~~i ,  86 i ';~l.c I..J. 3.1.7 (.L07G) l ' l~c  resistance ( I F  t l lc  , ': ( 1 9 6 9 ) .  
I ) l s t r l c t  :111,1 Alll!cl:il:c l :ourcs t o  t l ~ c  for111:11 1:; t ic  S<,!in;: o f  tiic S ~ ~ p r c : n c  ( h u r t  i!; 

:I Cvl'ic v c l  I. v i ~ r c l ~ y  o r  i .~~vt : s t i . j i r i t ion .  



f45 Tl1.i~ co~ltrnd,ic:t i.oll i:; not I I C W  to  I):ly to11 :lnd Cn1 I I I I ~ ~ ) I I S .  l.lr i t i  ~ij; :ILN)III: SW:IIIII, 

Fiss  1i<~l:c11: 

"'l'llc net  cf'f'cct o r  L ' ~ ~ : I ~ ~ ~ ~ C C - E I C ~ I ~ . L C I I I ~ ~ ~ ~ :  i s  Lo OICJVC sc11r10 I, d c s c ~ r c j : : ~  c iwi f l ~ r t l ~ e r  

:I l.onj: tllc con ~ ~ I I I I U I I I  toward n rc:;r~l t or iented nppro:~clr, . . 1 'l'l~e ~ i r u d i r ~ ~ ~ i n : ~ ~ ~  t conccrlr 

of  tllc Court In Cl~nclottc-Plccklc~iberg is i n  f : ~ c t  t l ~ c  sc-gregatcd pa t t e rn  of s t u ~ l c ~ ~ t  

:~t tc~id:~ncc,  r:~tlrcr than tlrc causal  r o l c  playctl by pas t  d i s c r i m i ~ ~ n t o r y  p r a c t i c e s . .  . 
'I'IIc court  IIKICIC 1 1 0  s ~ r i o u s  ;ittcn!l)t to ci t l lcr  to dctcrmillc o r  even r;lx!cr~lntc on 

tllc dc$:rce Lo wlilclr i t  c o n c r i b ~ ~ t c s  to prcscnt  scgrcgnt ion. Ilor did tllc Cnllt-t 

;I ttclnpc I:o C:I I..l.c~r t l ~ u  renrr?cl in1 ordcr to t l ~ c  cor rec t ion  of' t l i ;~t  porL.io11 or  cllc 

sej:rcgntlon ~ 1 1 3 ~  : i ~ . i ~ i ~ f  rcnsonalrJy I)c n t t r ibu to l ) l c  to past d i sc r  i n ~ i ~ i : ~ t i o n .  l'llc 

cour t  nlovcd Fru~n ;I) t l ~ c  undisl~utcd c x i s t e ~ i c e  of pas t  discriminnLion to  !J) the 

~)ossil).l.l.ity or  J. i.kc.1 il~oocl t l r : ~ ~  L I I C  pn:;L d i sc r i~n in :~ t ion  ~rl.:~ycd some c:lilsaI r o l e  

I n  111:1~1lucJnj: sc$:rc[;atccl ~ i : ~ t t c r ~ ~ r ;  to c )  an order requir ing t l ~ c  coinl>.lcte t:linrin.i- 

I I I J  i :~ l : t : r~ i r .  T l~c  cxistnricc of ~ i : ~ s t  d iscrirninn t ion v:~s cl181s ur;cd ns 

:I "tri::p,cr" -- and 11ot fol: ;I p i s t o l ,  but fo r  n c:rntron. Sucll n ro lc  c;~nliot he 

i l c lc :~~~lc~ l  unl.css tllc pril~;:~ry concern of the court  i s  tllc scgrcj;nted pnttcrlis 

Ll~~~n:;c?l.ves, r i l t l r c~  Cllnri t!ic c:rusaI. r e l a  t ion O E  11asI: d iscl.i~ninir L ion to tlrcm." 

(Viss, 1.971.: 7U4-5). "l,Jc mjl91t say oC the sccond Il:~y ton o p i n i o ~ ~ ,  I~ovevcr, tha t  

t l ~ c  ~:atrnon ncbw II:I:; n I1:lir Cr i g ~ c r  . ',' 
fl h 

IJc s l~ould ~ r o t c  tllaf :ii tlro~tgh tllc olltconlc of' cases 11:):; not cxpJ icLt1.y ccstcd ulpnll 

c~lt~c:~t.lonal. li:lr~a : I I I ~  llvus ing (l:~ta, 11la i n t i  f i s  nl.eost r ~ n i  for~rrl.y prcscnl: cvidencc 

o n  t l ~ c s c  q~~cst : ions.  L I I  i lnotl~cr pnpcr Betty I:nnki.~r-IJidf:on. I)cbby Knlslr~c, Elnrk 

(:ilc:;l.cr :lnd niy:iclF II:IVC cliscusscd t l ~ c  various types o i  infor~natir,n incro<ls~rcd 

i111~l  t l ~ e  ~c:I:;oI~:: for  i r ~ t r o ( I ~ ~ t i o 1 1 .  Clrc:;lcr, C L .  n l .  1980. 

'I7 
I:y I.cxical. o r ~ i c r  II:IIIJ.:; nlcan:; tllat tiic ~: iglr ts  dctincd by tlre F i r s t  ~,rilrc:iplc 

must trot IIC traded I'or ~:ii:lrts defincd I q  tlic sccond principl .c .  '1'11~1s cq11itL 

hH Scc, 
El.::cnhcrj;, 1977, Silaoll, !.978, E!utc 1.970: I'crry, 1977. * 

50 A l l  analogy whlcil triny ircll, i l l  ur~dcr:;tan~li~al: fire j~ro!>l.c~n, it. not I:III:: s i ~ l ~ t ~ i i ) ~ ~  i.:; 

t h a t  of nutomobi1.c ncc i Jcn t s .  Accidclits a r c  c:lr~:;c<l hj. :I ~ : O I I I I ~ I C X  I I I ~ X I : I I ~ ~ !  i > f  

personal c :~rc lcssncss  and s t r u c t u r a l  f ac to rs  (c .  j:. , ve t  road:;. ~nccl~:~nic:r l 

fa- i lurc .  c t c . )  A rnovemcllf to no-hnl  t nccidcrrt i l ~ s ~ ~ m n c t !  i s  i n  I > : I ~ L  :I .jucl&c- 

lnent ellat a ~ c i d c n t : j  may be S C C I ~  a:; tlre ilicv Ltnbl .~ I I ~ - I ) ~ O L I I I C ~ S  of pl :IN: 111): 11ij:lr 

speed mnclr l.ncs xvci:;i~in& tll<~us:~nds o l  pot~i~ds i.11 c1o:;c [lri!::inli to  OIII: :IIIOCIIL'I.. 

'l'l~c so1.ution rca:ogni.sos cllc s t r l l c t ~ ~ r a l .  nature of tile ~ ~ r o l ~ l c r ~ ~ ,  hut: 11: :~l::n 

conElatcs both sti-ucturnl 2nd intl ividr1:11. cnrlsc:; illto O I I C  clef ill i t  ion ol: 

r c ~ ~ i o n s i b i l i t y .  1.E vc were to rcLurll to I~orso  nurl bug[;)' <l:~ys i 1 ~ntij:Iit i ~ i d c ~ d  

bc wisc to .consider n re tu rn  to ;i nc):ligencc stnntl:ird n i  resl?ol~si hi l i Ly. 

51. Tlicsc included 1.) rcined.i.aL rc;ldil~g illid e o m m ~ ~ ~ i i . ~ n t i o ~ i  sliil  1,s ~ , ~ o { : ~ : I I I I .  2 )  CIIC! 

c r ea t ion  of i i v c  vocat ion:~l  oducnf.ion cen tc r s  I I I  :lren:; su<:lr :I:; co~~: : t r~~r : l :  in11 

t rades ,  t rnnsportnt ion nnd l ~ c o l t l ~  se rv ices ,  3)  two teclrn.ic;l l 11ij:ll scl~<w, 1:; 

Cocusing on n business cirricu.1 u n ~ .  4 )  n uni lor111 Cu~ic oC (:vnclt~c c .  5 )  :I C U I I ; I : I ~ I I ~  t:: 

Relat ions program, 6) an i.llscrvicc t r a in ing  projil':lln f o r  Elle illstr!lccin'll:~l. 

s tn f  f ,  7)  n tcstirrg progrtlnr to  insurc I ~ C I  d i s c r  ilnin:rl.nl.y t c s t i l~ j :  ~ i r v c c d ~ ~ r c r ; .  

8) n counse.1 i.rlg :~nd cilrccr gilid:lnce pro,:rnnl, 0 )  i I IC~.II! :  i o i ~  of I:IIII t i-ctllni ,: 
s t t ~ d i c s  i n  t l ~ c  cur-rjcul.um, ilnd 10) 111:11i.s i'ur " C O - c t ~ r r i ~ s i l i ~ r  i ~ ~ ~ l v i t i ~ s  witlt 

otlrcr a r t i s t i c  .and ed~~cat ioni i l .  i n s t  i t ~ ~ c  ions. Sac, I.cvit~ "Sclt~,ni l)~~scjircj::~- 

t iun  Kcmcdics nlld l ' l~c l:o l c  of Snc in1 Science I:csc;~ 1 . ~ 1 1  4'2. I.:1v 8, Cunccnll~. 

Probs. 1 (1978). 

j:rtnlps when dc:ll lnf: W L L I I  race. scc  IIworl;in, 1976: 171 ) .  
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p l : n ~ n c r ,  R o h c r t .  !:?cia1 Opl,ccssi.on i n  Amcricn,  I.lcid Vurk: !I :~rper n111l Row 

( 1 . 9 % ) .  

l ! n l ~ : ~ ~ ~ n : ~ n ,  I). 'I'hc Di.fl'cri.n!: I:cal~iis o f  t h e  I.ncr. 111 P : I ~ I ~  l:r.~1~:ll11lnll (htl . )  
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