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Computer-Aided lnstruction 
Tried Out at Law School 

IVhat is believed to be the nation's 
first experiment in computer-assisted 
instruction in law took place at T h e  
University of hlichigan Law School 
last month. 

T h e  experiment involved a com- 
puter program for a part of a first- 
year course on civil procedure. I t  was 
used by some 130 students in a variety 
of learning settings. 

T h e  experimenters, Profs. Arthur 
R. Rliller and Layman E. Allen, hope 
LO find answers to such basic questions 
a$: will C.41 (computer-assisted in- 
struction) work in legal education?; if 
so, what is the best teaching environ- 
ment?; how will the students react? 

Essentially, the U-hi's CAI pro,gram 
provides a d i a l ~ ~ g u e  between the com- 
puter and a student. T h e  program is 
constructed in such a way that many 
different dialogues may occur depend- 
ing on the particular responses that 
the student makes to the computer's 
promptings. 

T h e  dialogue is based on a particu- 
lar set of materials ancl is not meant 
to stand alone, Prof. Miller explained. 
It must be integrated into regular 
course work. 

T h e  experiment was conducted un-  
der several different conditions, ac- 
cording to Prof. Miller. Some students 
workecl singly with the computer. 
Some were in groups of three each, 
,giving the computer collective re- 

sponses. T h e  same method was usecl 
by larger student groups, 15 to 20 in 
each, with a discussion leader. Still 
another group coverecl tile same ma- 
terials with a programmed textbook, 
instead of through the computer. 

"IVe feel strongly that law students, 
who will spend most of their profes- 
sional career in a computer-based 
world, should have some basic knowl- 
edge of the technology," Prof. Rliller 
pointed out. 

Other potential advantages will be 
evaluated, he added. Hopefully, CAI 
will enable each student to learn at 
his own pace. It could free the teacher 
from some of the chore of teaching 
routine material so that he may en- 
gage in more creative classroom in- 
struction. I t  may allow the teacher to 
give each student far greater attention 
that matches the student's indivitlual 
needs. 

But at the moment, just how much 
the computer can aid legal education 
is uncertain, Prof. kfiller cautioned. 
For one thing, the cost of computer in- 
struction currently is high. For anoth- 
er, the language of law is somewhat 
"softer" than many of the sciences. 
Legal education is "a very oral ecluca- 
tion-that is, it involves people talk- 
ing to one another and learning how 
to be advocates. Many aspects of legal 
education ancl legal materials will be 
extremely difficult, if not impossil~le, 
to computerize. 

"Mrhat seems apparent from the lit- 
tle clone to date on computer-assisted 
legal education is that more examples 
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will be needetl before speculation 
a1)out the potentialities of its use can 
ripen into infoi-metl judgment," Prof. 
JIiller noted. 

T h e  final judgment must he based 
on inore than technical ant1 petlagogi- 
cal considerations, said Prof. hlillei- 
(who has been an active cominenta- 
tor on \.arious aspects of computers 
and the law). C.41, he added, raises 
certain moraland legal questions that 
t1eser1.e careful study. 

T h e  U-Rf's computer program is 
stoi-etl at the University and can be 
macle available throughout the coun- 
try by long distance telephone, Prof. 
Miller pointed out. T h e  computer 
project is sponsored by the .Associa- 
tion of American Law Schools and is 
being supported by Callaghan ,Pe Com- 
pany, a law publishing firm. R~lrs. 
Prutlence Abrain serves as research 
associate of the project. For example, 
the computerized record of the stu- 
[lent's scl~olastic performance, along 
wit11 the growing store of other com- 
puter information on him, can be mis- 
11sed. Those who administer are 
morally responsible to validate their 
tecliniques ancl to insure that inclivid- 
r~nl privacy is safeguartlecl, Prof. 
h~liller said. 
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Faculty Members Adopt 

Resolution on Law Funds 

T h e  following resolution on the 
Law School Fund was adoptecl by the 
f.~culty on February 28, 1969: 

"The Faculty of the Law Scl~ool 
notes with pride and atlmiration that 
1968 has been another recorcl year 
for the Law School Fund, and that 
tlie total contributions to the Fund 
for its eight years has exceeded 
S 1,000,000. T h e  total of contributions 
through 1968 is S1,188,049.57. 

"To the alumni and friends of the 
School whose generosity made the 
1968 campaign the success that it was 
we wish to express our sincere appre- 
ciation. During this campaign the 
Fund received 3,760 gifts totaling 
5233,339.3 1. There were important 
gains in the number of alumni donors 
ancl total donors as well as the total 
dollars. For the many committeemen, 
chairmen, agents, and solicitors whose 
efforts were in fact the campaign, we 
also express our gratitude. 

"It would be difficult to overesti- 
mate the importance of private giving 
to the life and pro<qam of the Univer- 
sity of Michigan Law School. Finan- 
cial assistance for worthy but needy 
students has drawn most heavily on 
the Fund. Other direct benefits to the 
students have included prizes for out- 
standing scholastic achievements, im- 
proarecl placement and admissions 
operations, support of student organ- 
izations and activities such as legal 
aid, student government and the case 
clubs. Funds have been used to assist 
faculty research, to purchase equip- 
ment useful in the instructional pro- 
gram, ancl to augment the library. Dis- 
tinguished teachers have been brought 
to the School. Necessary additions 
ant1 alterations have been made to the 
buildings. A list such as this is inade- 
quate to indicate the importance of 
each application, but it is clear that 
these and the many other uses of the 
Law School Fund have made invalu- 
able contributions to the well-being 

I of the School and to its present dis- 
I tinction. 

45th Campbell Moot Court Competition 
Picks Larry Owen and Robert Knight 

Law School juniors Larry D. Owen 
of Ann Arbor and Robert hl.  Knight 
of 1)enarer Ila\,e won first-place honors 
in the school's 45th annual Henry C. 
Campbell Afoot Court Competition. 

.Arguing their case a5 counsel for 
the respondent in a hypothetical tax 
case, they were chosen hy a panel of 
five j~tclges over Steven H. Goodman 
of Kansas City and Kenneth J. Mc- 

.James V. Gargan 
Peter J. Kok 
Richard .A. Rlartens 
.John R. hfyei- 
Richard S. Roberts 
Peter D. Schellie 
Rol~ert  0 .  TITefald 

Quarter-finalists inclucled: 
Intyre of Port Huron. Darryl J. Anderson 

.Jl~clges inclucled U.S. Supreme 
Court Justice 1I"illiam J. Brennan; Hugh TI7. Brenneman 

Tuclne Ben Cushing Duniway of the George S. Clark 
.. . I  

9th U.S. Circuit cour t  of Appeals; Robert 31. Dahlbo 
Sheltlon S. Cohen, former U.S. Com- Neil1 H. Hollenshead 
missioner of Internal Re\.enue; and C. Clayton Johnson 
Dean Francis A. Allen and Prof. John  R. Laughlin 
Douglas A. Kahn of the U->I Law 
School. Jon C. MacKay 

Semi-finalists in the competition Thomas J. hlulder 
were : Robert L. Olson 

Tohn D. Berry 
Alary F. Berry 
Stephen B. Chameicles 
Gregory L. Cur tner 
Stephen C .  Ellis 

Thomas F. Pais 
Stephen J. Roy 
Robert J. Sammis 
hIarilyn Ann Schwartz 
George J. Siedel 

Student finalists (I to r): Mclntyre, Goodman, Knight, Owen. Judges (I to r): 
Allen, Duniway, Brennan, Cohen, Kahn. 

"This statement of appreciation is 
to be communicated to all alumni of 
the Law School." 
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to bear on resource management de- 
cisions. 

W *-  - =  1 p , r r r  - - v  I ' W ~  ym  
.- 

) Future Role of Courts 

Former U.S. Attorney General Nicholas 
deB. Katzenbach was a "distinguished 
visitor" of the Law School in February. 
During his two-day visit he spent most 
of his time with the students in class- 
rooms and informal meetings. In addi- 
tion to speaking before various stu- 
dent groups, he held ofice hours for 
individual meetings with law students. 
In the top photo, he chats with Dean 
Allen. The bottom photo shows him 
at a luncheon with students. 

In Resource Management 

T h e  courts should assume a bigger 
role in such environmental decisions 
as highway location, the use of pesti- 
cides, and pollution control, Prof. 
.Joseph L. Sax argues. 

W7hy ancl how the judiciary shoulcl 
be in\.ol~led will be the subject of his 
study under a 537,000 Ford Founda- 
tion grant. 

In essence, Prof. Sax holds that the 
traditional monopoly of resource 
planning ancl management in the 
legislatures and p u b 1 i c agencies 
"must give way to a de,gree of juclicial 
scru tiny." 

Ecological, conservation, and aes- 
thetic interests are "entitled to be 
maintained as one of the legal rights 
of the people," the U-A4 professor 
argues. "To  attain this goal i t  is 
necessary to vest the courts with juris- 
cliction over such matters ancl to em- 
power them to make decisions which 
will guarantee the integrity of these 
interests." 

Ultimately, Prof. Sax hopes to pro- 
duce a moclel statute, 01- a basic legal 
format, which can be widely usecl ancl 
aclaptecl to bring the judicial process 

.A major part of the statute, lle ex- 
pl;\ins, will deal with various judicial 
means for reviewing a wide range of 
decisions ~vhich affect the en~riron- 
ment. Rut the courts shoulcl ha\.e 
more than a negative poaver, he main- 
tains. 

T h e  judiciary can take a more 
affirmative ancl creative role i f  a series 
of p l a n n i n ~  commis~ions are estab- 
lislletl awl i f  the courts are I-equiretl 
to use their ~-eports as guitleli~ies i l l  

making decisions, Prof. Sax suggests. 
T h e  suggestion, he admits, "is rath- 

er an unconventional idea and cer- 
tainly involves some political heresy." 
But he insists that the difficulties are 
not insuperable. 

He also acknowledges that the 
judiciary, for various reasons, does 
not vierv itself as well equipped to pass 
judgment on environmental prob- 
lems. 

But, he maintains, "it makes sense 
to suggest that resolution of conflict- 
ing ideas about appropriate resource 
planning should be left to judges, 
who lack expertise in the areas con- 
cerned." For one thing, "the tradi- 
tional reliance on the expertise and 
presumed public-in terest orientation 
of governmental administrative agen- 
cies is to some extent misplaced." 

One substantial part of Prof. Sax's 
study will involve culling legal his- 
tory for workable precedents and 
theories which can be adapted. "An- 
other task involves some hard think- 
ing-such as how to work out the or- 
ganization and function of the various 
new and renovated legal institutions 
which I think need to be developed." 

Prof. Sax also plans to study "in 
the field." "I want to take a careful 
look at some ol  the techniques which 
have been created in various areas 
which I think would help me develop 
my own ideas." 

T h e  study will focus particularly on 
atlministrative decisions dealing with 
highway location, use of pesticides, 
and control of water pollution. 
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Annual Advocacy Institute the On " ~ l e ~ s ~ ~ a s ~ o ~  chart." Prof. Pierce Urges Adoption 
/It the end of the elemonstrations the 

Marks 20th Anniversary charts were analyzed to assess the ef- Of Consumer Credit Code 

hilore than 2,500 attorneys at tended 
tlie 20th annual Advocacy Institute 
helcl in Hill Auditoriuni in A/larch. 

Since the Institute was established, 
a total of more than 20,000 lawyers 
froin 50 states ancl every province of 
Canada have attentled the trial 
cotirse. 

This  year's topic, "Persuasion: the 
Key to Damages," focused on the art 
ant1 techniques of persuasion. 

Registrants heard, among many 
other speakers, an aclcli-ess and panel 
commentaries by Prof. Ray L. Bird- 
whitsell, whose studies of nonverbal 
communication have revealed new 
avenues to jury persuasion. 

T h e  key feature of the Institute 
was the trial demonstration (see photo 
below) with comparative cross-exami- 
nations-a teaching technique origi- 
nated at the Institute. Several trial 
attorneys cross-examine the same wit- 
ness under simulated courtroom con- 
ditions, thus allowing observers to see 
a number of different approaches. 

This year a lay jury was seated at 
trial demonstrations. Each juror re- 
corded his reaction to every segment 

fecti\.ene\s of the various techniques 
11 sed. 

Tlie annual program was sponsored 
by the Institute of Continuing Legal 
Education (ICLE) at the University, 
a joint Irenture of the U-JI Law 
School, the 1Irayne State University 
Law School, ant1 the State Bar of 
Alichigan. 

In 1950, the University Law School 
presentee1 the first annual Ad\rocacy 
Institute. Under the leadership of 
then A\ssociate Prof. Charles 1 Z T .  
Joiner, the Law School sought to of- 
fer 3lichigan practitioners an oppor- 
tunity to impro1.e their skills as trial 
lawyers. 

In the years that follorved, the In- 
stitutes became more ambitious in 
scope, ant1 their follo~ving increased. 
Lawyers from nearby states, learning 
of this pioneer program. began to at- 
tend. In  1951, the U-JI, 1ZTayne State 
Uni\.el-sit)., and tlie State Bar of Jlicli- 
igan joined to create ICLE which 
thereupon assumed sponsorship of 
the annual ,\clvocacy Institutes. ICLE 
is now heaclecl by U-A1 Law School 
Professor John 12'. Reed, for many 
years a major participant in the an- 
nual .Ad\-ocacy conferences. 

.\re the ghetto residents to be con- 
tinuously \.ictimisecl by the loan 
sliarks? ,\re creditoi-s to 11e allo~vecl to 
take security interests in all the house- 
llolt! ancl personal effects of the poor 
when they need a small loan? 

These ancl many other consumer 
credit questions are now being put to 
most of the nation's state legislatures 
as they deliberate on the proposed 
Uniform Consumer Credit Cotle. 

Theil- ansrvers, said Uni\.ei-sity of 
Michigan law Prof. lZTilliam J. Pierce 
in a Congressional hearing 1a;t Febru- 
ary, can (lo much to clarify the exist- 
ing situation which is "heclouclecl by 
a number of confusing ant1 inconsis- 
tent concepts." 

T h e  state lawmakers must now 
answel- such questions as: 

-*Are tlie meager sa\.ings of the un- 
clerpri~~ilegecl, particularly those in 
the ghetto, to be utilized only for the 
economic aspirations of resid- 
ing in suburbia? 

-1s the wage-earning consumer to 
be requii-eel to assign his future earn- 
ings, his only source of economic dig- 
nity, to a creditor? 

-,-\re employei-s to be allowed to - .  
continue the practice of firing em- 
ployees because of garnishment? 

-.-Ire creditors to be permitted to 
take exorbitant attorneys' fees when 
they collect froin the debtor 1~110 skips 
a single payment? 

--Are creditors to be authorized to 
obtain court j ~d~gmen t s  without the 
clebtor ha\ring his day in court? 

-Is the consumer to be denied the 
right to prepay the unpaid balance of 
a consumer crecli t transaction ~ c i  thout 
penalty? 

-1Z'ill inadequate disclosure of the 
cost of crecli t and false credit adver- 
tising continue to confuse consumers? 

-.\re creditors to be free of any 
governmental examination or investi- 
gation with respect to their practices? 

T h e  answer to each of these ques- 
tions, according to the Uniform 
Consumer Credit Code which has 
p r o n ~ p  tetl the current re-examina tion 
of the nation's consumer credit situa- 
tion, is "no," said Pierce. 
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T h e  Code was formulated and pro- 
posed by the Xa tional Commissioners 
on Uniform State Laws, the 77-year- 
old organization of state-appointed 
legal experts. Prof. Pierce is president 
of the group. 

"llTe are extremely hopeful," he 
saicl, "that the legislative hearings at 
the state le~.el will provide the format 
for an intelligent discussion and in- 
terchange of icleas with respect to the 
code, which we are convinced repre- 
sents a vast improvement over cur- 
rent law." 

H e  pointed out that uniform laws 
will "permit suppliers of credit to 
operate relatively easily in all states 
so that competition will bring down 
the cost of credit." 

In  the final analysis, Prof. Pierce 
concluded, uniform laws will "bene- 
fit both the consumer and the con- 
sumer credit industry" and will facili- 
tate education to enlighten the con- 
sumer on the cost and consequences 
of credit. Prof. Pierce's testimony was 
given before the subcommittee on 
consumer affairs of the House Com- 
mittee on Banking and Currency. 

A special committee of the National 
Commissioners on Uniform State 
Laws worked on the Consumer Code 
for five years. T h e  Code was promul- 
gated last August by the National 
Commissioners and was subsequently 
approved by the House of Delegates 
of the American Bar Association. 

Prof. William J. Pierce 

An Economist, A Psychologist, A Sociologist 

Teaching As Law School Faculty Members 

"There are many strategies open to 
a law school concerned that its faculty 
possess the knowledge and tech- 
niques necessary to insure the continu- 
ing relevance of its instructional and 
research programs. Utilization of the 
joint appointment conctitutes one ex- 
ample. The University of Michigan 
Law School has for many years un- 
derstood the advantages of having 
on its faculty persons trained in other 
disciplines who continue actively to 
cultivate the disciplines in which they 
were trained."-Dean Francis A. Allen 

by not expending the money for the 
best a1 terna tive use. 

"Secondly-and let me overstate this 
-the biggest difference between a law.. 
yer and an economist is that the law- 
yer tencls to view the redistributive 
effects of a decision, while the econo- 
mist is concerned with its reallocative 
effects. For example, although a law- 
yer may be very adept at figuring ways 
for his own client to save money un- 
der a change in the structure of the 
income tax, on the whole he thinks of 
its probable results as i f  behavior in 

Among the holders of joint appoint- 
ments are Prof. Peter 0. Steiner of the , 

economics department; Angus Camp- 
bell, director of Survey Research Cen- 
ter and professor of psychology and . 
sociology; and Prof. Albert J. Reiss, 
Jr., chairman of the sociology depart- 
ment and director of Center for Re- 
search on Social organization. 

What follows i s  based on inter- 
views with them. 

Prof. Peter 0. Steiner 7 

Prof. Peter 0. Steiner finds his half- 
time duties at the Law School, which 
this term include teaching a seminar 
in anti-trust 12w with Prof. Thomas 
E. Kauper, "enormously stimulating." 

Since coming to Ann Arbor from 
the University of Wisconsin last sum- 
mer, Steiner has found that he and his 
law faculty colleagues frequently see 
a particular problem as essentially the 
same, but that their analytical ap- 
proaches are often different. 

Steiner thinks the economist can 
offer two significant over-all insights 
which are useful to both practicing 
lawyers and legal scholars. "One is an 
understanding of costs, particularly 
the concept of 'opportunity cost.' This  
handle for analysis simply keeps in 
the forefront the idea that every de- 
cision--or non-decision-requires you 
to ask what will be foregone by pur- 
suing what you're doing. 

"If, for example, you decide to in- 
vest money in a house, the opportun- 
ity cost is the extra income forfeited 

Prof. Peter 0. Steiner 

the aggregate does not change very 
much. 

"The economist, on the other hand, 
sees not the legal loophole, but looks 
for the adjustments the economy 
makes as a result of the reallocation 
of resources produced by changes in 
individuals' spending which the tax 
change induced." 

Steiner's most successful cooperative 
venture with lawyers has convinced 
him that social science research meth- 
ods can be decisively helpful in the 
formulation of a lawyer's argument. 
Tha t  effort was helping prepare the 
defense to a government anti-trust 
suit against Chicago's Continental 
Bank after its merger with the City 
National Bank in 1961. 
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untortunately, the quantitative 
multi\rariate analysis of Continental's 
actual market which Steiner ancl oth- 
ers drew u p  was never subjected to 
Supreme Court review, since the case 
fell moot uncler the retroactive bless- 
ing given Continental's merger by the 
1966 Bank Merger Act. 

Rut the basic analytical approach 
and its application to the solution of 
leg:~l problems are set forth in the 
,June, 1968, issue of the Michigan Law 
Review in an article Steiner coauth- 
ored with lawyer Arnold Lozowick. 
"This is the key to our argument: It 
is possible to use numbers ancl nu- 
merical analysis in an orcleretl search 
for the truth. In  the role numbers 
serve not merely as the illustrations 
of a legal argument, but act as im- 
portan t conditions and constraints 
upon that argument. 

"IVe will demonstrate that this 
technique (quantitative multivariate 
analysis) can grapple with complex 
factual questions arising in a legal 
context, and that it can do so in a 
controlled manner. rather than by the 
accumulation of a mountain of unre- 
lated facts which can be utilized only 
by a leap of intuition." 

Such methods of analysis can be 
\,itally helpful when a lawyer must 
clisco~.er data which are difficult to 
gather and to analyze, and they result 
in a more profound view of the facts 
than even the elaborate search of the 
files permitted by federal discovery 
rules, Steiner commented. 

Steiner's role in the first year is ex- 
ploratory, while he becomes ac- 
quainted with his colleagues and the 
School's resources and needs. 

Eventually he hopes he can con- 
tribute more than a limited "econom- 
ics for law students" approach. He  
feels students should have the oppor- 
tunity to focus on several issues of 
public policy from the complemen- 
tary perspectives of economists and 
lawyers. 

Moreover, he envisions the time, 
perhaps within a decade, when the 
nation's great law school faculties will 
have pro,qessed from today's token 
representation of social scientists to a 
more substantial minority. 

Prof. Albert J. Reiss 

Prof. Albert J .  Reiss last fall taught 
a seminar which dealt with current 
sociological research relewn t to such 
sulxtan tive ancl procedural issues as 
stop ancl frisk, hail practices, and 
police interrogation and the impact of 
the hlirnncln decision. 

Reiss had immediate experience 
with the subject as creator ancl admin- 
istra tor of a systematic social observa- 
tion study of police-ci tizen behavior 
in Ro$ton, Chicago, ant1 M7ashington, 
D.C. which was submitted to the 
President's Commission on Law En- 
forcement and Administration of Jus- 
tice and published in 1967 by the U.S. 
Government Printing Office under the 
title Studies in Crime and Laup En- 
forcement In  Afajor Afetropolitan 
Arens, Field Stzcdies I I I .  

T h e  study was based on data from 
every police-citizen encounter lasting 
more than two minutes which was re- 
corded by thirty-six observers in a 
nine week period during the summer 
of 1966. T h e  observers rode with 
policemen in high crime rate areas six 
days a week full time over all three 
shifts. They recorded data from more 
than 6,000 encounters. 

T h e  observers, who were evenly 
divided among students of law, police 
aclministration, and social science, 
were trained to record every aspect of 
the encounter on detailed analytical 
forms. Some of the categories of in- 
formation were: kind of complaint; 
context of the situation; specific set- 
ting of the encounter: attitudes and 
roles of all parties and policemen; 
what specific police actions occurred, 
with what techniques, where, when, 
ancl with what response from the citi- 
7ens involved. 

T h e  data was compiled daily by 
Reiss' three supervisors, Donald Black, 
John hllanaha, and Donald Dickson 
(two of whom had been to law school), 
who also directed the observers in im- 
prorring their observation and record- 
ing. 

Prof. Reiss is still analyzing the data 
and has published several articles 
based on it. A recent one on police 
brutality in the three cities appeared 
in the 1968 July/August issue of 
Trnnsnction. I t  disclosecl that, con- 
trary to popular impression, police 
brutality was not motivated by racial 

considerations and that, surprisingly, 
the rate of excessive force by police 
against white citizens wa5 double the 
ure against Ne,qo citizens. 

In pinpointing the occurrence of 
police brutality, Reiss found two 
things which are perhaps not so sur- 
prising. "A1 though policemen do  not 
seem to select their victims according 
to race, two facts stand out. All vic- 
tims were offenders, and all were from 
the lower class. T h e  most likely victim 
of excessive force is a lower class man 
of either race." 

Secondly, the data indicated that 
"whether 01 not a policeman uses 
force unnecessarily depends upon the 
social setting in which the encounter 
takes place. Of the 37 instances of ex- 

Prof. Albert J. Reiss 

cessi\fe force, slightly more than a 
third took place in police-controlled 
settings, such as the patrol car or the 
precinct station." 

A striking fact is that "in more than 
one-half of all instances of undue 
coercion, at least one other policeman 
was present M T ~ O  did not participate in 
the use of force. This  indicates that, 
for the most part, the police d o  not 
restrain their fellow policemen. O n  
the contrary, there were times when 
their very presence encouraged the use 
of force." 

Prof. Reiss does not pretend that 
his findings are conclusive. H e  ac- 
knowledges that "many responsible 
people believe that the use of physical 
brtztality by the police is on the 
wane," and that "there are more re- 
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ports of other forms oE police mis- 
trea tmen t of ci ti7ens than reports of 
undue physical coercion." 

"I\rhetl~ei- or not the policeman's 
'sense of justice' and his use of un- 
necessary force have changed remains 
an open question," he concludes. 
"Forms may change while practices go 
on. T o  moye misuse from the street to 
the station house, or  from the inter- 
rogation room to the lockup, changes 
the place but not the practice itself." 

It is Reiss' concl~icling analysis 
which illustrates most ,graphically the 
contribution a sociologist can make to 
the study of law. Stating that "one of 
the central issues in policing today is 
holv we can make the police accounta- 
ble to the citizenry in a democratic 
society ancl yet not hamstring them in 
their legitimate pursuit of law and 
ortler." he proceeds to place the prob- 
lems of police departments in per- 
spect i\.e: 

"Police departments are organiza- 
tions that process people. All people- 
processing organizations face certain 
common problems. But the police acl- 
ministrator faces a problem in con- 
trolling practice with clients that is 
not found in most other organi7ations. 
T h e  problem is that police contact 
with citizens occurs in the commun- 
ity, where direct supervision is not 
possible. ,Assuming our unwillingness 
to spencl resources for almost one-to- 
one supervision, the problem for the 
police commander is to make police- 
men behave properly when they are 
not under direct supervision. He  also 
faces the problem of making them be- 
have properly in the station house as 
well. 

"Historically we have found but 
one way-apart from supervision-that 
deals with this problem. Tha t  solu- 
tion is professionalization of workers. 
Perhaps only through professionaliza- 
tion of the police can we hope to 
solve the prol~lem of police malprac- 
tice." 

Professionalization, Reiss explains, 
does not simply mean more training 
for all policemen. His definition of a 
professional is original ancl helpful: 
"A professional is a person who makes 
a decision about a client which affects 
his fate." T h e  client has a choice in 
determining whether or not to accept 
the decision of a lawyer or doctor, but 
he does not have that choice when 

dealing ~vi th  a judge or a policeman. 
Horzre\!ei-, Reiss points out, not all 

policemen are professionals, by his 
definition, nor do  they neeti to be. 
hlany aspects of running a police de- 
partment do  not involve making fate 
decisions. Thus, police personnel cli- 
rectors or clerks, for example, clo not 
require more professional police 
training. We should reserve this for 
the men who must make the discre- 
tionary decisions in daily encounters 
~v i th  people. 

At least two trends work against the 
need for police professionalization, 
Reiss noted. One is the trend of pub- 
lic employee unionization, since a re- 
sult of bargaining for what a group 
must clo and setting these duties forth 
in a con tract may be to reduce a mem- 
ber's sense of personal responsibility. 
A second trend is the governmental 
inclination towards increasing bu- 
reaucratization which bases decisions 
on categories rather than individual 
judgment ancl discretion. 

Prof. Angus Campbell 
Prof. Campbell began his teaching 

assignment in the Law School several 
years ago with a seminar in quantitp- 
tive research methods. This course has 
since been taken over by Prof. Alfred 
Conarcl, and Dr. Campbell now 
teaches a related seminar in socio-legal 
problems. 

"The first course," Prof. Campbell 
said, "was really an elementary review 

Prof. Angus Campbell 

of the major research questions in 
~zrl~ich social scientists are involved, 
covering such areas as sampling tech- 
niques and data reliability. T h e  semi- 
nar in socio-legal problems is more 
general and less didactic. We spend 
less time analyzing data and more 
time tliscussing the rela tionship be- 
tween the social sciences and the law. 
This involves such topics as the dif- 
ferent motles of thought of lawyers 
ant1 social scientists, their changing 
roles in society, ancl con temporary 
pul>lic attitudes ancl their influence 
on the law." 

During the last half of the term 
Prof. Campbell's students read and re- 
view special f-esearch of the socio- 
legal type, most of which has been 
clone only within the past five years, 
and then write a paper on some re- 
lated topic. Last year, for example, 
one student did extensive research on 
the implications of psychological 
studies for the philosophy of punish- 
men t. 

"There is a ,great area of problems 
which should be subjected to socio- 
legal inquiry," Prof. Campbell said. 
"There is a tremendous range of stud- 
ies which ought to be done on the 
process of justice. For example, some 
law students at Yale recently investi- 
gated the effect of the Miranda deci- 
sion on defendants in lower court 
cases." 

Prof. Campbell feels the present re- 
lationship between social science and 
law is similar to the situation which 
existed 20 years ago in political sci- 
ence. At that time most of the research 
on voting and political behavior was 
clone by psychologists and sociologists, 
but then the political scientists "up- 
,graded themselves technically" and 
began conducting such research on 
their own. 

"I think the same thing is going to 
happen with law," Campbell pre- 
dicted. "The future trend in legal edu- 
cation will probably be toward a 
greater number of courses combining 
social sciences ancl law. After all, it's 
so much in the mainstream of what's 
happening." 

Campbell, a pioneer in survey re- 
search administration, has headed na- 
tional election studies at the Survey 
Research Center since 1948. He  is the 
author of three books on voting be- 
havior. 
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Legal Problems of the Poor 

Get Increasing Attention 

"YOU know," commented a recent 
Law School graduate last year, "there 
is one course here entitled 'Legal 
Problems of the Poor.' Most of the 
other courses cauld be called 'Legal 
Problems of the Rich'." 

T h e  arrival last January of Richard 
Sobol as associate professor on the 
faculty is a substantial addition to the 
increasing emphasis on the law of the 
disadvantaged in the School's curricu- 
lum. 

Sobol teaches Race Relations Law, 
a seminar which last term comprised 
twenty-two students, eleven black, 

Prof. Richard Sobol 

eleven white. From the fall of 1966 
until he joined the faculty, Sobol was 
Chief Staff Counsel of the Lawyers 
Constitutional Defense Committee in 
Louisiana, and he continues to he 
active in civil rights litigation in the 
South. 

For materials in the seminar, 
Sobol assigned the entire record of 
Hicks v.  ~ r o r v n  Zellerbach Corp., one 
of the first full-scale cases tried under 
Title VII (Equal Employment Oppor- 
tunity) of the 1964 Civil Rights Act. 
Sobol shepherded it through the com- 
plete course of litigation. 

He  believes the case warrants care- 
ful examination because it presents 
all the major Title VII issues and il- 
lustrates the practical problems of 

handling them throughout the proc- 
ess. 

Although he is engagecl in i s ~ e s  in- 
volving human rights, he is convinceci 
that lawyers can be effective only by 
learning the techniques of reading, 
writing, and procedure. Accordingly, 
he encouraged his seminar students 
to limit their research papers to speci- 
fic procedural problems rather than 
writing grand essays on global issues. 

It was this kind of knowledge which 
served Sobol so well in assisting Negro 
clients in Louisiana in cases ranging 
from parade picketing to harassment 
of poverty groups. 

Some people there thought he suc- 
ceeded too well, and he was finally 
arrested early in 1967 for practicing 
law without a license in what he 
terms "a tactical error" by Leander 
Perez, the district attorney for Louisi- 
ana's twen ty-fifth judicial circuit. 
When he was arrested Sobol was pre- 
senting a post-trial motion in his de- 
fense of Gary Duncan, a Negro whose 
conviction for battery without trial 
by jury was overturned by the U.S. 
Supreme Court in Dutlccln I ) .  Lozlisi- 
clna (1968). Duncan established the 
constitutional right to jury trial in 
misdemeanor cases involving substan- 
tial penalties. 

A1 though they initially tolerated 
the northern lawyers defending civil 
rights workers in the summers of 1964 
and 1965, Southern courts soon began 
to enforce unauthorized practice sta- 
tutes more strictly. Sobol's arrest was 
one example of such discouragement. 
,\nother was the rule promulgated by 
the U.S. District Court for the South- 
ern District of Mississippi that a non- 
resident lawyer could be involved in 
only one case every twelve months in 
the district. 

Sobol immediately filed suit, seek- 
ing tieclaratory judgment that the 
right of non-resident lawyers to prac- 
tice in association with a member of 
the state bar in non-fee civil rights 
cases was protected (1) by the First 
Amenclrllent from harassment by such 
unjustified arrests and (2) by the 
Equal Protection Clause of the Four- 
teenth Amendment, because the state 
had no legitimate purpose in prevent- 
ing needy civil rights litigants from 
ol~taining such legal assistance. 

T h e  suit attracted much attention, 
and several amicus curiae briefs were 

filed supporting Sobol's constitutional 
argumen ts. T h e  three-judge U.S. Dis- 
trict Court for the Eastern District 
of Loaisiana, however, held that Sobol 
fell under the exception to the un-  
:iuthorisecl practice statute which al- 
lows practice by nonresidents tem- 
porarily within the state (he'd been 
there nearly trvo years) if associated 
(e\.en just nominally) with a member 
of the state bar. Although the court 
c-lid not come to grips with the consti- 
tutional ar,,iments in discussing 
Sobol's request that Louisiana officials 
be en joined from prosecuting him 
(which wab granted), the court did use 
language indicating that the constitu- 
tional arguments carry considerable 
weight. (The opinion appears as 
Sobol v .  Perez, 289 F. Supp. 392). 

Although the status of a constitu- 
tional right for out-of-state lawyers 
like Sobol to help local counsel in non- 
paying civil rights cases remains in 
doubt, this will not affect the future of 
the Lawyers Constitutional Defense 
Committee (LCDC), a non-profit 
charitable corporation organized in 
1964 for "providing without cost and 
assisting in the obtaining of legal 
counsel to persons engaged in activi- 
ties aimed at achieving the equal pro- 
tection of law and other rights guar- 
anteed by the Constitution of the 
United States and who are unable to 
obtain such counsel without assis- 
tance." 

T h e  LCDC's national office is in 
New York City. I t  established perma- 
nent staffs in Jackson, 3lississippi, and 
New Orleans after its early experience 
indicated that temporary volunteer 
lawyers distributed throughout the 
southern tier were not sufficiently ef- 
fective. Unlike the NAACP Legal De- 
fense and Education Fund and the 
Lawyers' Committee for Civil Rights 
Under Law (instigated by  John F. 
Kennedy and the American Bar Asso- 
ciation), LCDC is an independent 
lawyers' commit tee. 

A chain of experience prepared 
Sobol for his victories in civil I-ights 
litigation. He describes himself as 
carcer-determined: "My father was a 
lawyer in New York City, ancl it was 
always understood that I was going 
to go to Colunlbia Law School ancl 
be one. too." And he did, after a B.A. 
from Union College in 1958. 

!It Columbia he bore clown hard 
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the first year, winning a James Kent 
Scholar award as one of the top five in 
his class. I n  the following years, he 
de\.oted much time to the Law Re- 
vie~v. In  his senior year, in addition to 
serving as Notes ancl Comments Edi- 
tor of the Colrtm bicl Lozu Review, he 
did research in  constitutional and 
criminal law for Professor Herbert 
IVechsler, Chief Reporter for the 
.American Law Institute's Model 
Penal Code. 

"Law Review is a very internal 
thing," Sobol commented. "When 
you're on it it's hard to realize the 
world isn't waiting for each issue. But 
the chance to write, think, and then 
rewrite completely several times in  
day by day collaboration wit11 three 
different editors is invaluable." He  
thinks this opportunity should be 
opened to more students by establish- 
ing other journals-such as Michigan's 
Prospectus: A Joztrnal of Lazu Reform. 

When Columbia Professor Paul R .  
Hays was called to the bench of the 
U.S. Court of Appeals for the Second 
Circuit in 1961, Sobol became his law 
clerk. 

From the clerkship, Sobol went to 
Federal Trade  Commissioner Philip 
Elman as a special assistant for sever- 
al months and then joined the Wash- 
ington firm of Arnold, Fortas & Por- 
ter. There the writing was different 
from the scholarship of the Law Re- 
view, and required analyzing and 
phrasing from the client's point of 
view. Sobol also became acquainted 
with the inner sanctums of large cor- 
pora tions like those he subsequently 
challenged in the South. 

Demanding ancl dedicated, Sobol 
fincls law students generally entertain 
too many diversions and do  not realize 
that law school is designed to teach 
analytical method, not case law. "Law 
stuclen ts simply never believe we 
really want them to read a case for its 
reasoning, not its holding. See the 
issue, list the questions, set out the 
considerations relevant to the answers, 
understand the alternatives and impli- 
cations- that's the student's job. In  
some ways it's harder work than that 
done by 99 per cent of practicing law- 
yers." 

ABA President Speaks At U-M Convocation 
Law students' public responsibility in future years will be far more demand- 

ing than elrer before, accorcling to the presiclent of the American Bar Association. 
Speaking at the Uni\.ei-si ty Law School Honors Convocation last inon th, 

F\Tilliam T .  Gossett of Detroit told the future la~zryers that they have "an 
obligation to participate acti\*ely in the 1)rocess of bringing the law into 
accortl with new realities, responsi\ve to new needs ancl in league with new 

opportunities. 
"lllTe have here at home problems 

Miller CO-authors Treatise that might impinge upon the dignity 
of our lives; ancl they tend to diminish 

On Civil Procedure those qualities of freedom and secur- 

Professor Arthur R.  Miller has un- 
dertaken an exhaustive eight- to ten- 
volume commentary on federal civil 
procedure in collaboration with Prof. 
Charles Alan Wright of the University 
of Texas law faculty. 

T h e  first volume was published by 
Illrest Publishing Company last month. 
It provides an up-to-date analysis of 
the first six Federal Rules of Civil 
Procedure and contains a history of 
procedure in the federal courts. Sub- 
sequent volumes, planned to appear 
at  the rate of one or two a year, will 
also be structured on the basis of the 
Federal Rules. 

T h e  last two volumes of the set 
will deal with federal subject matter 
jurisdiction, venue, res judicata, and 
the Erie doctrine. 

T h e  volumes on civil practice will 
be accompanied by three volumes on 
federal criminal practice by Professor 
Wright, which have already been 
completed, ar,d one volume on ap- 
pellate practice. 

T h e  new treatise will be one of 
only two multivolume treatises on fecl- 
era1 judicial procedure, inasmuch as 
the existing Barron and Holtzoff work 
will be discontinued. 

Professors Miller and Wright have 
organized their discussion in the hope 
of facilitating readier use by courts 
ancl practitioners. Their  effort has 
been to create an analytical research 
tool which will have a healthy impact 
on the construction of the Federal 
Rules, rather than simply an encyclo- 
pedic statement of civil procedure. 

Prof. Miller, affectionately known 
as "Superprof" at the Law School, has 
enlisted the research assistance of sev- 
eral students in the project to aid him 
in researching cases on federal pro- 
cedure and in preparing drafts of the 
commentary 

ity that we justly associate with life 
under the rule of law." 

For example, Gossett said, the legal 
~~rofession must bring about a proper 
balance between the use of new tech- 
nology ancl the protection of privacy 
and freedom of the individual. Anoth- 
er example, he said, is the due process 
of law. "It should be the concern of 
all Americans, but it is overwhelming- 
ly the concern of lawyers." 

More than 230 U-M law students 
were honored at the ceremony in the 
Rackham Building. 

Prof. Robert J. Harris, a Democrat, 
was elected mayor of Ann Arbor in 
the April 7 election. Reporting on the 
election results, the Ann Arbor News 
said, "Democrats staged the most fan- 
tastic political upset in the city's his- 
tory and in the process gained com- 
plete control of the City Council. 
Robert J. Harris led the list of almost 
unbelievable results . . ." 
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Human Rights: 
A Tide 
In the Affairs 
Of Men 
by Paul G. Kauper, Henry M. Butzel Professor of Law 

Excerpts from the John A. Sibley Lecture delivered at the 
University of Georgia Law School on February 27, 1969. 

Many movements are discernible in these turbulent 
clays of social change and revolution. Not least is a great 
tidal movement, global in its dimensions, for the articu- 
lation, extension, ancl more effective vindication of hu- 
man rights. T h e  celebration in 1968 of the twentieth 
anniversary of the adoption by the Unitecl n'ations AS- 
sembly of the Declaration of Human Rights riveted 
special attention on the human rights movement ancl 
makes the choice of this subject particularly appropriate 
at this time. Since the phrasing is so apt to clescribe the 
situation, I hope I shall be forgi\.en for cribbing a part 
of Shakespeare's familiar sentence ancl using it in my 
title. 

Unfortunately, the terminology used in describing the 
area under consideration is not accurate. Terms which 
accurately used have a limited meaning tend to acquire 
a symbolic or shorthand significance ~vhich extends be- 
yond their original scope. In this country the term "civil 
rights," appropriately usecl to describe the rig11 ts of the 
person protected by positive law, is commonly used 
either to refer to the right to be free from discrimination 
on racial gl-ouncls in tlie enjoyment of the rights gener- 
ally enjoyed by citi7ens or more broadly to encompass 
the whole field of constitutionally protected liberties. 
Similarly the term hrlman rights, due in large part I 
suppose because it captures a certain emotional appeal, 
is indiscriminately usecl to embrace the whole category 
of basic constitutional rights, whether civil or political. 
While freedom from discrimination on irrational 
grounds and the right to a fair trial ancl fair treatment 
may appropriately be described as human or personal, 
tlie right to free speech and free press, seen in their as- 
pects most heavily emphasized in recent years, are rights 
which transcend the person ancl, like the right to vote, 
are parts of the freedoms associa tetl with tlie maintenance 
of a democratic society. LZ newspaper asserting immunity 
to libel law, and a publisher asserting immunity to an 
obscenity law are asserting rights which d e r i ~ e  their 

meaning from the tleinocratic order and can scarcely be 
characterized as personal in any real sense. Likewise the 
freetlom froin expropria tion of property rvi thou t com- 
pensation, a basic right in our system, may be asserted 
by corporate bodies ant1 is not therefore peculiarly a 
human right. 

Tlie mu1 tilateral treaty arrangement entered in to by 
the nations of Western Europe is entitled, "European 
Convention for the Protection of Human Rights and 
Funclamental Freedoms." This is a more accurate termi- 
nology-human rights nnd fundamental freedoms. In  
terms of our own tradition we should speak of "basic" 
or "fl~nclamental" rights. T h e  term human rights has, 
however, acquired a broad symbolic significance to cle- 
scribe the universe of basic rights and freedoms and I 
am content to adhere to it in my title. 

IYliat I propose to do in the course of this lecture is 
to capture i f  possible in brief compass the salient features 
of our own constitutional development, to view it in the 
perspecti\~e of the global movement ancl to examine 
questions respecting our participation in the movement 
to insure respect for human rights as a matter of inter- 
national commitment. 

Fundamental Rights Movement in the United States 

Here in the Unitetl States we are riding the crest of 
the mo\,ement for the recognition and protection of hu- 
man rigllts. T h e  recognition of basic rights is nothing 
new in the Unitecl States, yet it is safe to say that at no 
time in our history has there been such a strong tide in 
the enlarged protection of basic rights through the proc- 
ess of constitutional interpretation as we have witnessed 
in the recent years. I t  is no exaggeration to assert that 
the Supreme Court of the Unitecl States has led the way. 
Two aspects of this movement may be singled out for 
special attention. T h e  first of these is what nlay be de- 
scribed as tile nationalization of right. In a series of deci- 

Prof. Paul G. Kauper 
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sions the Supreme Court, while formally applying the 
fundamental rights standard in the interpretat io~~ of the 
Fourteenth Amendment, has step by step extended most 
of the first eight amendments to the states, together with 
their accumulated crusts of interpretation. Viewed in the 
contest of the federal system, this develop~nellt ineans a 
furtllei- subjection of the states to federal standards and 
surveillance. T\7e are ai-riving at a uniform notion of basic 
rights. Interpretations of the Fourteenth Amendment as 
a restriction on the states and of the first eight amencl- 
merits as a restriction on the federal government are now 
for the most part interchangeable commoclities. This pro- 
gression in the nationalization of right comes to a climax 
at a time when we are hearing more of the international- 
ization of right. In espressing concerns which transcend 
old boundary lines, the two movements have much in 
common. 

T h e  second aspect of the American development is the 
iuclicial use of ti-aclitional norms to extend the scope and 
dimension of constitutional rights. The  equal protection 
clause has acquired a new potency. The  resolute use of 
this clause to cleal with racial discri~nination stands out 
as its most dramatic ancl far reaching use. Not far behind 
in significance is the use of this limitation as a means of 
effectuating the Court's conception of the proper stand- 
ards for legislative apportionment. Other decisions sug- 
gest that this clause is becoming the pivot for an enlarged 
judicial review which subjects legislative policies to more 
searching scrutiny. Next are the interpretations of the 
First Amendment freedoms. T h e  range of these freedoms 
has been expanded, restrictions on these freedoms are 
subjected to close examination, the legislative power to 
cleal with obscenity and libel has been sharply curtailed, 
freedom of religion has been extended to include im- 
munity to indirect burdens which cannot be justified by 
clear and compelling consideration of public interest. 
T h e  Griswold case indicates that the Court is carving 
out new rights as aspects of an indeterminate conception 
of personal freedom. Finally, but by no means least, the 
~ro tec t ion  of the accused has been s~~bstantially enlarged. 
T h e  right of the indigent to appointed counsel, the fash- 
ioning of the exclusionary rule as a constitutional device 
for disciplining the police, ancl the extension of the 
privilege against self-incrimination to custodial interro- 
gation stand out as highlights of this movement. 

This sketchy ancl imperfect picture is sufficient to docu- 
ment the p e a t  ancl pervasive human rights movement 
in the United States. New wine has been poured into old 
bottles by the extension and broadened interpretation of 
 he liberties captured in the text of the Constitution, ancl 
invasions of rights are subject to more intensive judicial 
scrutiny. 

This is not to suggest that the Court in pushing its 
conception of rights has necessarily reached the right re- 
sults or that its intel-pretations may not be questioned as 
an excessive zeal Cor constitutional rights at the expense 
of o~l ler  public inlerests also served by the constitutional 
order. T h e  point of emphasis is that the protection of 
right\ now occupies the central place in the role the 
Court has assumed as protector of the constitutional 
system. 

The  illoveinent so clearly apparent in our national 
life takes its place as one aspect of a world wide move- 
ment. Emphasis on basic rights has been a conspicuous 
feature of constitution making the world over, whether 
in the post-war cleinocracies which emerged out of World 
War 11-Tl\Test Germany, Italy, and Japan-in the socialist 
states, or in the newly developed nations of Asia and 
Africa. 

New Emphasis in International Law 

Perhaps even more striking than the new emphasis on 
human rights under the national law, as reflected pri- 
marily in constitutions, is the recognition of human 
rights as a basic elenlent of international law. That  na- 
tions by treaties should recognize certain rights of the 
aliens in their midst has long been established practice. 
TiVhat is new is the idea that a nation undertake by inter- 
national covenant to respect the rights of its own citizens. 

If Dicey were alive today he could point 
to a number of new constitutions in 
which the well-worded declaration of 
rights is only an empty symbol either 
because it is imposed from the top with- 
out rootage in the life of the people or 
because there is neither the apparatus 
nor tradition to support judicial enforce- 
ment. 

Indeed, the enlarged attention to the individual and his 
rights gives international law an entirely new dimension. 
Much traditional thinking peculiar to this body of law is 
undergoing critical evaluation and transformation. The  
United Nations has played a principal role in thls move- 
ment. The  member nations, in adopting its charter, 
pledged themselves to the promotion of "universal respect 
for and observance of human rights and fundamental 
freedoms for all without distinction as to race, sex, lan- 
guage, 01 religion." The  Universal Declaration of Hu- 
man Rights adopted by the General Assembly in 1948 
prescribed the basic rights of men. I n  the implementa- 
tion of the United Nations Charter and of the Declara- 
tion of Human Rights, the Commission on Human 
Rights and other agencies of the United Nations have 
been at work over the years to draft conventions whereby 
the contracting nations expressly undertake to respect 
and protect the rights there enumerated and to adhere 
to the procedures devised for their implementation. 
Although much effort has been expended on the pro- 
posed general covenants-one on civil and political rights 
and the other on economic, social, and cultural rights- 
il shoulcl not be forgotten that the United Nations has 
also spollsorecl conventions dealing with such specific 
matters as genocide, freedom lrom discrimination, slavery, 
forced labor, and the political rights of women. Most of 
these specific conventions have been adopted ancl pro- 
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claimed by the General Assembly as multilateral conven- 
tions open to signature and ratification, and some are 
now in force as a result of ratification by the requisite 
number of countries. 

While the United Nations has been busily engaged in 
drafting these covenants, the nations of Western Europe 
p~.oceeded without great fanfare to engage in a remark- 
able enterprise for the internationalization of human 
rights. T h e  European Convention for the Protection of 
Human Rights and Fundamental Freedoms, signecl in 
Rome in 1950 ancl now adhered to by sixteen nations, 
is the first concrete arrangement for the comprehensive 
protection of basic rights on a supranational basis. In  
actual operation now for fifteen years, the European Con- 
vention on Human Rights is a living thing ancl a highly 
successful enterprise. Not only have the international 
organs created by the Convention functioned to give 
meaning to these rights, but the national courts have 
incorporated these rights into the body of national law 
as a basis for decision in domestic cases, thereby adcling 
iinmensely to their significance ancl to the successful 
functioning of the Convention. As a statement of rights 
tlie Convention has had an influence transcending the 
boundaries of its member nations, and as an example of 
a regional organization creating a body of supranational 
la~v,  it has furnished a prototype both for possible region- 
al arrangements directed toward the same ends in other 
parts of the world and for the general covenants proposed 
by the United Nations. Nor is it unimportant that the 
recognition and implementation of a common tradition 
respecting human rights, while resting formally on the 
treaty power, becomes a powerful leavening influencing 
the urhole body of international law viewed in its tradi- 
tional aspects as the common law of nations. 

Why this enlarged emphasis on human rights, whether 
in our own constitutional development, in the new 
constitutions of other countries, or in the rapidly devel- 
oping international aspects of the subject? A number of 
factors have contributed. An immediate historical factor 
in crystallizing the human rights movement was the re- 
vulsion against the gross excesses of totalitarian govern- 
ments which were a shocking violation of human dignity 
and an aflront to the common conscience. Indeed, the 
concept of the worth and dignity of human personality, 
with the delilands it makes on justice ancl freedom, has 
been the primary ethical force behincl the forinulation of 
human rights and the search for effective means to insure 
their protection. Rights inhere in human beings as part 
of their natural enclo.cvment. Discrimination, whether 
based on race, color, religion, or national ancestry, is a 
degrading ancl corrosive force in its impact on human 
beings. T h e  subjection of lluman beings to abusive 
governmental procedures is another invasion which 
cheapens life. This concern for human dignity has gone 
hand in hand in many countries with the upsurge in 
democracy as the form of government best fitted to pre- 
serve the liberties of the individual. In  turn democracy 
viewed as a political process designed to secure the kind 
of free and open society which maximizes human dignity 
and opportunity for self-fulfillment, requires freedom 
10 participate in the political process-the right to vote, 

to have a voice in tlie formulation of governmental 
policies, to criticize, and to dissent. T h e  freedom of 
speech, press, assembly, ancl of petition for redress of 
grievances are the life-blood of a clemocratic society. Our  
own constitutional ~levelopment in recent years finds its 
central inspiration in the judicial ordering of the values 
central to the kind of society which the Court finds im- 
plicit in our constitutional order. 

I t  may not be enough, however, to explain tlie up- 
surge in the formulation of rights ~uholly in terins of a 
sharpened appreciation of the clemocratic ethos, as an 
expression of revolt against governinental invasion of 
human dignity ancl personality ancl as a means of iinple- 
menting the democratic process. Human rights may be 
viewed also as a basic expression of an urge to human 
freedom-which again may be viewed as a moral or 
natural endowment-and one phase of the larger prob- 
lem of defining the relationship between the individual 
ancl his go~lerninent. Human rights limit govei-ninental 
power and in this respect serve the cause of freedom. I t  
is no accident tliat the new interest in human rights came 
during the period when the whole notion of the rule of 
law was undergoing critical examination. T h e  excesses of 
totalitarian governments, the rise of the welfare state, the 
increased intervention of government authority in all 
walks of life, the ascendancy of executive power, and the 
continued cl~rarfing of the individual personality in the 
ne.cv tecllnological society which poses threats of enor- 
mous concentration of ponler ancl invasions of the privacy 
and the residual freedom of the inclivicl~~al have invited 
attention to the question of 110141 government may be 
limited in the interest of human liberty. T h e  rule of law 
is no new idea but the great movements of our day 
have provoked fresh interest in the subject. Tradition- 
ally tlle dispersion of autllority by means of a formal 
separation of powers and the subordination of executive 
power to the legislative authority have played a large 
])art in establishing the rule of law. In  some countries 
like ours, the principle of federalism accompanied by a 
process of judicial review, has contributed to tlle same 
end of dispersing power. 

I\lllat has been significant in the discussion of the rule 
of law in the post-~var period has been the emphasis 011 

the rights of the person as giving substance ancl content 
to the rule of law and thereby helping to define the re- 
lationship between the individual and his government. 
As stated in the Preamble to the Universal Declaration 
of Hurnan Rights, ". . . it is essential, if man is not to be 
com~~ellecl to have recourse, as a last resort, to rebellion 
against tyranny and oppression, tliat human rights should 
be protected by the rule of law." I t  is not enough that 
the government act legally. I t  must not only act legally 
but it inust act in deference to basic human values con- 
ser~fecl by the constitutional order. An express declara- 
tion of human rights authenticates these values. 

T h e  post-war human rights movement, then, ~vllether 
in tlie fresh coclificatior~ of rights or their expanded inter- 
pretation of constitutional guarantees, is a response to 
llistorical circun~stances wliicll have given a fresh iinpetus 
to the meaning of hulilan dignity,  he jealous assertion 
of l ~ u m a n  f1-eetlom in a society constantly e~lcroaching 
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upon it, the presupposition of a democratic society, and 
the elements of the rule of law. 

This  part of the cliscussion is fittingly concluded with 
the paragraph taken from the Preamble to the European 
Conyention where the member nations reaffirm "their 
profound belief in those Fundamental Freedoms which 
are the ioundation of justice and peace in the ~vorlcl and 
are best maintained on the one hand by an effective poli- 
tical democracy and on the other by a common uncler- 
standing and observance of the Human Rights upon 
which they depend." 

Codification of Rights 

Explicit codification is the central formal feature of 
the human rights movement. This is nothing new to 
Americans, since the idea of a bill of rights as part of the 
constitutional structure is an important element of our 
tradition, whether we think of the Bill of Rights added 
by amendment to our federal Constitution or the rights 
explicitly incorporated in the state constitutions. Yet this 
is a relatively modern development. We should not forget 
that the federal Bill of Rights was not a part of the origi- 
nal body of the Constitution. Indeed, the general tradi- 
tion of English law and history does not support such a 
codification. T h e  great English constitutionalist Dicey 
made a virtue of the English tradition. In his well-known 
discussion of the subject he said that the rights of Eng- 
lishmen were the product of the common law and that 
their recoLpition came about as a matter of concrete 
determination in response to historical development and 
in so doing they reflected the common consciousness and 
understanding. For this reason the rights of Englishmen 
acquired a toughness and durability. He  contrasted bills 
of rights which were artificial and abstract constructions 
superimposed from the top and which might well be de- 
void of meaning because they were not rooted in the 
historical experience of the people and shaped pragmati- 
cally to reflect historical experience. At this point we 
need not examine the validity of his thesis or to ask 
whether the historical formulation of rights, as in Magna 
Carta (1215), the Habeas Corpus Act (1679), and the Bill. 
of Rights (1689), have not had a significant impact on 
English constitutional development. I t  is enough to say 
that this kind of thinking which gives a dominant role 
to the judiciary and the common law has had a consider- 
able influence in English speaking countries. We may 
note, for instance, that bills of rights are not incorporated 
in the Constitutions of Canada, Australia, and South 
Africa. This is not to say that rights are unimportant 
there. They are the product of the common law and of 
legislation. I t  is worth emphasizing that courts may make 
as great a contribution in the interpretation of statutes 
by reference to a common tradition as in the interpreta- 
tion of a constitutional formulation of rights. 

Dicey had a valid point that the rights recognized by 
law must grow out of the consciousness and history of 
the people. This does not detract from the value and 
force of a written declaration which distils the historical 
response. T h e  written formulation slands as a continu- 
ing symbol and beacon to which men repair in time of 

crisis. I t  iu~nishes a concrete starting point to auth'enti- 
cate the actions of the courts in implementing these 
rights. Surely it s~rengthens the process of judicial review. 
The  whole post-war development marks a general accep- 
tance of the idea that an explicit statement oi rights, like 
the p1inciple of separation ol powers and of an inde- 
pendent judiciary, is not only an appropriate but essen- 
tial part of the constitutional order and the rule of law. 

The Judicial Role 

I have already said that Dicey basically had a sound 
point in eillpllasizing that the rights of the person must 
grow out of the consciousness and history of the people. 
He is right also in his point that the vindication by the 
judicial process is essential to any meaningful assertion 
of right. Whether reilledies are available, whether an in- 
dependent judiciary functions to protect rights by re- 
course to available remedies, and whether there is a solid 
support for judicial determination founded on common 
understanding and acceptance are highly relevant ques- 
tions. Moreover, it is the process of judicial interpretation 
which gives meaning, life, and toughness to the written 
text. In this very process the courts exercise a highly 

In substance the fundamental rights in- 
terpretation of due process is  reasserting 
itself-that the legislative not act arbi- 
trarily or unjustly in dealing with people 
-reasserting itself in the guise of the 
cruel and unusual punishment clause. 
The raiment i s  that of Esau but the voice 
is  that of Jacob. 

creative function. Absent this shoring and implementa- 
tion, a constitutional bill of rights may be nothing more 
than a faqade which adds respectability to the constitu- 
tion. If Dicey were alive today he could point to a num- 
ber of new constitutions in which the well-worded decla- 
ration of rights is only an empty symbol either because 
it is imposed from the top without rootage in the life of 
the people or because there is neither the apparatus nor 
tradition to support judicial enforcement. 

We may here again point to the European Convention 
lor the Protection of Human Rights and Fundamental 
Freedoms. I t  is an excellent statement of civil and poli- 
tical rights founded on the common experience of the 
Western European democracies and reflecting the 18th 
century libertarian tradition that rights serve as a limi- 
tation on governmental authority in the interests of the 
freedom of the person. Mihat is equally important is that 
the Convention establishes organs-the Commission on 
Human Rights and the Court of Human Rights-and 
procedures for recourse to these organs whereby the 
rights are interpreted and given meaning through proc- 
esses which are judicial in nature. Although the organs 
established by the Convention have no power to compel 
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the execution of their judgments, they acquire strength 
and coinpel respect because ol the moral force they coin- 
mancl. But perhaps even more significant is that national 
courts are giving el-fect to these rights in cases coming 
before them, either on a theory of respecting suprana- 
tional law to which the nation has committed itself by 
treaty or on the theory that the Convention has been 
absorbed into the domestic law. T h e  ultimate interpreta- 
tion and vindication of these rights by the process of 
reasoned argument in concrete cases gives vitality and 
strength to the Convention. 

Our experience in the United States is particularly in- 
structive on the role of the independent judiciary not 
only in the protection of constitutional rights but in 
the creative interpretation and extension of these rights 
and, indeed, the creation of new rights. In the exercise 
of its pourer of judicial review the Supreme Court of tlle 
United States has acquired a prestige and exerts an in- 
fluence probably unparalleled in history. 

T h e  Court's creative role in defining and protecting 
basic rights is worth special attention. Indeed, it is inte- 
gral to what I have previously described as the principal 
aspect of the rights movement in the United States. 
While Mr. Justice Black asserts that the task of consti- 
tutional adjudication is the limited one of giving effect 
to the plain meaning of the Constitution, this is far too 
simplistic a view of the process. Our history on the inter- 
pretation of rights supports Charles Evans Hughes' fa- 
miliar aphorism that while we live under a constitution, 
the Constitution is what the judges say it is. 

. . . A number of the formulations set forth in the 
first eight amendments to the Constitution are general 
and indeterminate and . . . wide room exists for judicial 
subjectivity in their construction. Mie cannot quarrel 
wit11 the proposition that the Court's task ancl responsi- 
bility is that of giving effect to the words of the test. But 
this is precisely the problem. Does free speech include 
conspiracies to overthrow the government by force? Are 
obscenity and libel beyond the protection of the free 
press guarantee? And what is meant by the prohibition 
on laws respecting an establishment of religion? Does it 
mean that a public school program of voluntary partici- 
pation in a prayer exercise is unconstitutional? Does the 
requirement that a person pay a poll tax in order to vote 
deny equal protection of the laws? Does the self-incrimi- 
nation clause mean that a judge or prosecutor may not 
comment on an accused's failure to testify? Does the prill- 
ilege apply to police interrogation? Does the prohibition 
on unreasonable search and seizure mean that evidence 
obtained in violation of this restriction may not be used 
to the disadvantage of the accused in a criminal pro- 
ced ing?  

Surely the answer to these questions is not explicit or 
even implicit in the text of the Constitution? None of 
the results reached in these cases is "required" by the 
Constitution. A judge's understanding of what he regards 
as the values served by the Constitution, his unclerstand- 
ing of those values in the context of the contemporary 
social and political order, and his conception of his own 
role in promoting the values deemed basic to our society 
of which the Constitution serves as a symbol are determi- 

native. Our  experience demonstrates that neither the 
text, nor history, nor precedent is conclusive. 

But even these illustrations are pale compared with 
the creative role the Court has assumed in the construc- 
tion of the Fourteenth Amendment. T h e  history is too 
familiar to all of you to require an extensive recounting. 
T h e  major development began when the Court inter- 
preted the due process clause to protect the "fundamental 
rights" of the person against state invasion. Here indeed 
was ample room for the play of the judicial mind. There  
were the rights which according to Mr. Justice Cardozo 
were "of the very essence of a scheme of ordered liberty." 
They were not necessarily to be identified .cvith the liber- 
ties secured by the first eight amendments. I n  the form 
in which stated in the Bill of Rights and according to 
the construction given them in that context, some of 
these liberties could not be identified as fundamental. 
In the earlier years, economic liberty and the freedom 
to enjoy and use property were the fundamental rights 
which received principal attention. Then  the Court be- 
gan to elaborate upon tlle right to a fair trial as funcla- 
mental to the concept of due process. Finally the free- 
doms of speech, press, assembly and religion were iclenti- 
fied as fundamental and hence protected against a rb i t raq  
invasion by the states. 

But Mr. Justice Black after coming on the bench, 
joined by Mr. Justice Douglas, began a crusade against 
the whole funclamental rights theory. He said that the 
fundamental rights interpretation was simply an espres- 
sion of natural law thinking ~vhich he characterized as 
an escrescence on the Constitution. In his view the Four- 
teenth Amendment made the Bill of Rights apply to 
the states-all of it, nothing more and nothing less. Th is  
alone was a sure historical basis for determining basic 
rights. You are familiar with the remainder of the story. 
Justices Black and Douglas steadily gained converts to 
their thinking as new members came on the Court. T h e  
result was climaxed by last year's decision holding that 
the states are now required to observe the right to trial 
by jury in criminal cases. TAThile not departing from the 
formal fundamental rights thinking, the Court has de- 
clarecl that most of the rights in the first eight amend- 
ments, including the interpretations placed on them, 
must be viewed as fundamental and hence applicable to 
the states through the Fourteenth Amendment. It can 
hardly be denied that the Court through this bold asser- 
tion of judicial power has clone more than simply inter- 
pret the language ol' the fourteenth Amendment. TYllile 
hh. Justice Black has attempted to demonstrate that it 
was tlle intention of the drafters of the Fourteenth 
:\mendment to make the Bill of Rights apply to the 
states, his case is not persuasive. T h e  Court has m a d e  
constitutional policy just as clearly as if the a~nendment  
process had been used to say that the provisions of the 
first eight amencl~nents are hereby made applicable to 
the states. 

For our puri)ose, however, the further question wheth- 
er ~11c Court will continue to apply the funclamental 
rights theory to protect rights not spelled out in the 
first eight amendments is even more interesting. Here 
the Griswold case is pertinent. I n  holding that the Con- 
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necticut statute prohibiting the use of contraceptives by 
married couples was unconstitutional, the Court relied 
on a right of marital privacy-a right nowhere spelled 
out in the Bill of Rights. T o  be sure, h4r. Justice Douglas 
found that this right was implicit as an emanation from 
rights spelled out in the first eight amendments. I\/lr. 
Justice Golclberg leaned on the Ninth Amendment to 
justify the judicial recognition of unenumerated rights. 
This, ho~vever, is sinlply frosting on the cake. A reading 
of all the opinions in support of the decision makes clear 
that the Court in finding the right to marital privacy as 
incident to the freedom to marry and to establish a home 
to be a fundamental right was exercising the same poaver 
it has in the past in giving a substantive context to the 
clue process clause. I t  is not startling that this should be 
the case. T h e  Court has from the beginning assumed a 
creative role in the definition of right. Nor is the G ~ i s -  
zuold case the only instance where the Court is drawing 
up011 its notion of what is right and reasonable to create 
new rights. More frequently it has been using explicit 
restrictions as a means of giving effect to a judicially for- 
mulated concept of liberty. I n  Robinson  u. C u l i f o r ~ ~ i n  the 
Court held that it was cruel and unusual punishment to 
subject a person to criminal sanctions because he was a 
drug addict. We may agree that it is fundamentally un- 
just to treat such a status as a crime. But I find it diffi- 
cult to believe that the cruel and unusual punishment 
clause was designed to give courts the authority to tell 
the legislature what is the best avay of dealing with the 
drug addiction problem. In  substance the fundamental 
rigl~ts interpretation of clue process is reasserting itself- 
that the legislative not act arbitrarily or unjustly in deal- 
ing with people-reasserting itself in the guise of the cruel 
and unusual punishment clause. The  raiment is that of 
Esau but the voice is that of Jacob. Or when the Court 
holds that the freedom of the First Amendment protects 
the right of a labor union to employ a legal staff to assist 
its members in asserting their legal rights with respect to 
the processing of ~vorkmen's compensation claims, one 
suspects that the old notion of economic liberty, derived 
from the fundamental rights thinking, is now finding 
cover under an exceedingly wide umbrella fashioned 
in the interpretation of the First Amendment. Recent 
uses of the equal protection clause to invalidate legis- 
lation which the majority thought unfair and oppressive 
suggests that the equal protection clause now ofEers to 
the Court an attractive avenue for the expression of 
fundarnenla1 rights thinking and judicial creativity. 

Sources and Standards of Fundamental Rights: 

Comparative Study 

T h e  foregoing illustrations are directed to the simple 
point that a court vested with independent power and 
bul~ressed by general support exercises a dynamic role 
both by giving flerh and blood to declared rights and by 
crea~ing new rights. But this raises the question of what 
standards and sources a court draws upon in giving mean- 
ing to rightr. 

This lecture began with the observation that we are 

now in the midst of a great ground swell centering on 
human rights. The  formulation of rights in new consti- 
tutions ancl as an element of supranational or interna- 
tional law attests the universality of the concept and 
also affords us a perspective on our own system. The  fact 
that many nations can agree on those rights which are 
basic does suggest that there are underlying conceptions 
of human freedom, of justice and of fairness which fur- 
nish a common starting point. They point to a universal 
notion of natural right or a common conscience oi man- 
kincl which underscores the notion of fundamental right. 
In turn this common conscience evolves in response to 
the basic political, economic and social forces of the 
clay. It seems to me that what the Supreme Court has 
been doing is to give effect to what it regards as the 
common conscience of the nation in response to the 
nature and needs of our society. 

In  saying this I do not minimize the dangers also to a 
free society when a judicial tribunal assumes the author- 

Despite differences in history and form, 
nations are agreeing upon a common 
core of rights, and whether w e  call these 
the natural and inalienable rights of 
man, or the rights which commend them- 
selves to the conscience of mankind, or 
the rights which have been hammered 
out by experience of the race, they stand 
there as a testimony to an underlying 
universe of discourse. 

ity to adapt constitutional interpretations to its concep- 
tion of the needs of the day. Mr. Justice Black properly 
contends that courts should not be free to impose their 
own predilections and value judgments-what he calls 
natural law thinking-on the Constitution. But the 
Court's creative use of its powers to fashion new rights 
or extend old ones can find some objective measuring 
rods and standartls in the perspective of the global rights 
movement. Our notion of basic right can be illuminated 
ancl judged in the light of a common experience and 
witness reflected in those distillations of common legal 
right given positive recognition in other constitutional 
systems and in international covenants. Comparisons are 
useful both to gain new insights ancl to acquire a fresh, 
appreciative, and critical look at our own institutions. 

We have much to give through our experience to the 
conception of human rights and the means of making 
them effective. But we can also learn from sources ex- 
trinsic to our experience and we may learn that rights, 
institutions, and practices we have deemed basic have no 
universal acceptance. In this process we can sort out the 
developments peculiarly conditioned by our history and 
those which inhere in some underlying conception of 
fairness and justice founded on the worth and dignity 
of the person or which are essential to a political democ- 
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racy. Many of our notions of basic rights are paralleled 
in other constitutions and in international covenants. 
T h e  ideas of free speech, free press, freedom of assembly, 
and freedom of religion are commonly recognized. T h e  
world community increasingly recognizes that freedom 
from discrimination based on racial, religious, and na- 
tional grounds is indispensable to any conception of hu- 
man rights. T h e  same is true of procedural protections 
for the accused, even though there is no common accep- 
tance of the kinds of institutions required for a fair trial 
or the elements essential to it. 

There are variations and divergences in the conception 
of rights, in the interpretations given specifically enumer- 
ated rights, and in the limitations on these rights. Some 
notions of rights are historically conditioned. T h e  limi- 
tations statecl in our Bill of Rights that troops may not 
be quartered in houses without the consent of the owner 
and that the right to keep and bear arms shall not be 
infringed cannot be understood except as a reaction to 
colonial experience. We can make no claim for them 
as basic universal rights. It would be extraordinary to 
find them in other formulations of human rights. Per- 
haps a most striking instance is the provision of the First 
Amendment that Congress shall make no law respecting 
an establishment of religion. I t  serves the primary ob- 
jective of protecting religious freedom. Yet in other 
countries where religious liberty is protected the Ameri- 
can version of separation of church and state, as derived 
from the establishinent limitation, is not observed. T h e  
preliminary draft of an international convention on the 
elimination of all forms of religious intolerance states 
explicitly that neither the establishment of a religion 
nor the recognition of a religion or belief by a state nor 
the separation of church from state shall by itself be 
considered religious intolerance or discrimination on the 
ground of religion or belief. T h e  difference between 
countries, equally dedicated to the rights of the person, 
on this issue finds its explanation in historical considera- 
tions. T h e  American conception, while owing much to 
the reaction to religious wars and persecution in Europe, 
to the enlightenment philosophy of Jefferson and Madi- 
son, ancl the religious thinking of Roger Williams, has its 
source also in the religiously pluralistic character of 
American society. Our very diversity precludes a state 
c11urch. 

T h e  Anglo-American system of criminal justice de- 
veloped historically as an accusatorial system. Its accusa- 
torial character gives peculiar relevancy to the privilege 
against self-incrimination. But in the civil law countries 
the inquisitorial system prevails and the privilege against 
self-incrimination does not play the same role. Mention 
may also be made at this point of the grand jury and petit 
jury system. Although the grand jury system is given con- 
stitutional sanction in the Bill of Rights, I doubt if any 
one is seriously prepared to argue that this procedural de- 
vice is fundamentally required in the interests of justice. 
It has been abandoned in England and most of our states 
and is unknown to other systems. Even the trial jury, also 
generally unknown to European criminal aclministration, 
has declined in significance in England. Yet only last 
year our Suprelne Court declared that the right to jury 

trial is fundamental and extended it to the states, pre- 
sumably with the entire crust of interpretation placed on 
it in federal cases. If this clecision is sound, i t  is not be- 
cause of any universal conception of basic right or be- 
cause it is essential LO some intrinsic notion of fair trial 
but rather because it is rooted deeply in our historical 
tradition. 

Just as a view of the experience of other countries and 
of other formulation of basic rights in organic documents 
such as constitutions and international convenants may 
yield some insight on what in our system is historically 
conclitionecl ancl what corresponds to some intrinsic con- 
ception of human right, so also it may suggest conceptions 
of right which confirm and support, or otherwise illumin- 
ate, rights which our Supreme Court has found implicit 
in its conception of the Eunda~nental freedoms. Let me 
mention particularly rights associated with family life. 
In  its recent decision in Griszuold sustaining the right of 
marital privacy, a clecision resting essentially on the 
ap~l icat ion of the judicially formulatecl and interpreted 
fundamental rights philosophy, the Court relied on its 
earlier clecision in Pierce upholding the right of parents 
to control the education of their children. T h e  several 
opinions in G~iswold suggest that Pierce is now construed 
to embrace a whole panoply of rights, including the free- 
dom of a couple to marry, establish a house and maintain 
the privacy of their married life. I t  is interesting to note 
that the European Convention on Human Rights ex- 
pressly provides that men ancl women of marriageable 
age have the right to marry or found a family, that every- 
one has a right to respect for his private ancl family life, 
his home ancl correspondence, and that Article 2 of the 
Protocol cleclares that in the exercise of any function 
which the state assumes in relation to education and to 
teaching, the state shall respect the right of parents to 
ensure such education ancl teaching in conformity with 
their own religions ancl philosophical convictions. T h e  
parallelism of ideas is striking. 

T h e  common recognition of basic rights in various 
organic clocu~nents does by no means insure that the 
rights as interpreted ancl applied inean the same thing. 
Religious liberty in the United States and in Soviet Union 
ancl in Soviet Russia are two different things. In  this 
country it means not only freedom to worship, but free- 
dom to propagate one's religion, to win converts, to fol- 
lolv the dictates of conscience; it includes the freedom 
of the churches to organize, to teach, to speak in juclg- 
rnent on matters of public concern, to sponsor youth 
organizations, to acquire property, to operate educational 
and eleemosynary institutions. In  Soviet Russia it is 
li~nitecl to the right to ~uorship. But without relerence to 
such dramatic contrasts, it is also true that a basic right 
may differ substantially in its effective meaning in dif-  
ferent systems depending on the restrictions which the 
legislature may place on its exercise. 

T h e  United States Supreme Court has saicl that free 
press may be limited by obscenity, libel, and internal 
security laws, but it has exercised close scrutiny of these 
laws ant1 has limited their range in order to maximize 
ireedoin of expression. In other contests it has saicl that 
f~undamental rights may be l i~ni ted only by laws ~.\ihich 
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serve compellirlg state interests. What is important is 
that the Court undertakes to clecicle for itself what are 
the conceptions of public policy alleged to justify the 
restriction on the right ancl 11o.c~ compelling they are. 
Cornpare xvith this the provision of the European Con- 
vention on H~uman Rights that the exercise of the free- 
dom of expression, "since it carries with it duties and 
respo~lsibilities, may be subject to such formalities, con- 
ditions, restrictions or penalties as are prescribed by law 
and are necessary in a democratic society, in the interests 
of national security, territorial integrity or public safety, 
for the prevention of disorder or crime, for the protec- 
tion of health or morals, for the protection of the reputa- 
tion or rights of others, for preventing the disclosure of 
inforn~ation received in confidence, or for maintaining 
the authority and impartiality of the judiciary." In stat- 
ing conceptions of public interest which justify restric- 
tions on the lreeclom of expression, this Article articu- 
lates notions .rvhich are familiar to us. Perhaps the key 
language is "necessary in a democratic society." It ob- 
viously admits of much interpretation and in the end 
the vital question is what body-legislative or judicial- 
~~l t i inately determines these questions and how carefully 
it will weigh whether the restriction is "necessary in a 
denlocratic society." T h e  "clear and present danger" and 
the "compelling public interest" language is missing. 

Taking account of the historical and sociological fact- 
ors ~ rh i ch  in a given system shape the conception of 
basic right, and which may result in substantial differ- 
ences in the effective meaning given even the same words, 
the scope given the right and the permissible restrictions 
~ v l ~ i c h  may be placed upon it, the point may seriously be 
advanced that there is no common basis for the formula- 
tion ancl protection of human rights, no common con- 
science which serves as a fountainhead, and that the 
whole conception of the rights of man is an illusion. Thus 
we are driven back to the historical positivism which is 
at the heart of Justice Black's formal philosophy of con- 
stitutional interpretation. 

But one need not jump so readily to this conclusion. 
If contemporary history teaches us one thing it is that 
nations are finding a common world of discourse in 
speaking of rights which derive both from the worth 
ancl dignity of the individual and insight into the free- 
doms essential to a democratic society. Despite differences 
in history and form, nations are agreeing upon a common 
core of rights, ancl whether we call these the natural and 
inalienable rights of man, or the rights which commend 
themselves to the conscience of mankind, or the rights 
~vhich have been hammered out by experience of the 
race, they stand there as a testimony to an underlying 
universe of discourse. The  remarkable success of the 
European Convention on Human Rights attests to the 
feasibility and fruitfulness of exploring and forinalizing 
common conceptions of right. And whatever one may 
think of the proposed Covenants sponsored by the United 
Nations, they too are a remarkable achievement on the 
roacl to the universalization of common right. . . . 

. . . A definite legal basis, as found in a multilateral 
treaty, furnishes solid ground for charges against a na- 
tion urhen it clisregarcls basic rights and for invoking the 

nlachinery and mobilizing the opinion which may serve 
as corrective agencies xvitho~it precipitation of armed 
conflict. The  present inquiry by the Commission of the 
European Convention on Human Rights and Funda- 
illental Freedoms into alleged violation of Convention 
rights by the military government of Greece is an excel- 
lent illustration of the usefulness of such a convention 
in enforcing a state's responsibility to its own citizens. 
hlloreover, adherence to a multilateral covenant on rights 
stating universal standards distilled from the common 
experience of the older nations may well have the effect 
of lifting the sights and strengthening the resolves of 
other countries which are still engaged in the process of 
establishing constitutional standards and traditions. . . . 

It is not difficult then to pinpoint substantial interna- 
tional benefits, germane to objectives of our foreign rela- 
tions policy, which may result from the adherence of 
other nations to a common covenant on human rights 
and which serve as a quid pro quo for our undertaking 
to respect the rights of our own people. 

Tha t  a multilateral arrangement for the protection of 

Adherence to a multilateral covenant on 
rights stating universal standards dis- 
tilled from the common experience of 
the older nations may well have the 
effect of lifting the sights and strengthen- 
ing the resolves of other countries which 
are still engaged in the process of estab- 
lishing constitutional standards and 
traditions. 

human rights is feasible is demonstrated by the success 
of the European Convention on Human Rights which 
takes its place along with other supranational institutions 
entered into by some of the European countries as a legal 
instrument for achieving common goals and interests. As 
previously observed, the experience under the Conven- 
tion indicates that the absorption of its provision into 
domestic law and the resulting interpretation and appli- 
cation by national courts has done probably even more 
to give concreteness and vitality to the Convention than 
the international enforcement machinery established by 
i t .  A process whereby our courts would give effect to an 
international bill of rights in the adjudication of domes- 
tic cases by an interpretation that would necessarily be 
guided by experience under our own Constitution might 
well emerge as a pivotal factor not only in avoiding re- 
sults which would denigrate our own standards but in 
lifting the standards generally. 

What is important then is to enlarge the discussion and 
understanding of the proposals for internationaliza~ion 
of common right. These are not simply technical ques- 
tions for resolution by international and constitutional 
lawyers. Large issues of policy are involved. The  ques- 
tions raised and the objections made deserve careful con- 
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sicleration ancl weighing and the clecisions should riot be 
controllecl either by an emotionalism or evangelical zeal 
which is blind to the problems or by a parochial vision 
which fails to take account of the vital movemenls of 
our day. 

Proposals for our adherence to international rights 
coilventions clo raise problems. What is important is that 
we deal with them realistically and constructively. Let us 
examine these conventions on their merits and determine, 
on the one hand, what is the price we pay for our adher- 
ence and, on the other hand, whether the benefits to be 
achieved by the adherence of other nations are worth the 
cost. Are we satisfied with the text of a given convention? 
Do we jeopardize or compromise our own constitutional 
values by aclherence? Should we adhere with reservations? 
Are the enforcement procedures and the international 
organs set up to implement the convention adequate ancl 
effective for their intended purposes? These are the prag- 
matic questions which require tough-minded considera- 
tion. T o  date we have been diverted by discussion of 
threshold questions from penetrating to these meritorious 
issues. 

. . . nations are agreeing upon a common 
core of rights, and whether we call these 
the natural and inalienable rights . . . 
rights which commend themselves to the 
conscience of mankind . . . or the rights 
. . . hammered out by experience . . . 
they stand there as a testimony to an 
underlying universe of discourse. 

Perhaps we do well also to concentrate on more modest 
objectives anel limited goals rather than to give primary 
attention to general covenants proposed by the United 
Nations for adoption by all its members. 

T h e  Covenant on Economic, Social and Cultural 
Rights states a conception of basic right in terms of de- 
mands upon the state, such as the rights to employment, 
education, social welfare and family assistance which has 
not on the whole received constitutional recognition in 
the western world. This  conception of right is cliar- 
acteristic of Socialist constitutions. In  the classic, liberal 
tradition of the western world, the basic rights of the 
individual have been viewed as a restraint on govern- 
mental power to prevent abuse and maximize freedom. A 
declaration of social and cultural rights is programniatic 
and a call to legislative action. TVe are not unininclful in 
this country of the governmental responsibility for meet- 
ing basic human needs, ancl indeed much of our legisla- 
tion has been clirectecl to these problems. Already by leg- 
islation we have recognized many demaiids which some 
would characterize as rights. Whether we should by 
treaty commit ourselves to programmatic undertakings 

of this kind is another matter. . . . T h e  Commission on 
Human Rights of the Uniied Nations wisely decided to 
separate the Covenant on Civil and Political Rights from 
the Covenant on Economic, Social, and Cultural Rights, 
and our consideration of the former s l~ould not be obs- 
cured by the questions of whether we wish to commit our- 
selves to programmatic undertakings which embrace a 
particular philosophy on the function of the state in 
social and economic matters and which we may feel 
more appropria~ely belong to the domain of internal 
legislative policy unencumbered by international obli- 
gation. 

But we may also approach with some caution the pro- 
posed Covenant on Civil and Political Rights even 
though it states a conception sf rights compatible with 
our constitutional tradition. T h e  experience under the 
European Convention, regional in scope ancl resting on 
a distillate of experience by nations sharing much in 
common and progressing on the road to political and 
ecoiloinic unity, is no assurance of success for a global 
convention adhered to by nations with wide divergences 
in cons~itutional experience and tradition. It  may be the 
part of wisdom for the United States to follow u p  on 
steps already taken for an Inter-American Convention 
on Human Rights. Experience under a regional conven- 
tion of this kind could be very useful in pointing u p  and 
illuminating the problems arising from adherence to a 
comprehensive multilateral rights convention and the 
requisites for the success of such an undertaking. 

But laying aside the comprehensive covenants on basic 
rights we can evidence a serious interest in  identifying 
ourselves with the internationalization of basic rights by 
locussing attention on the conventions sponsored by the 
United Nations dealing with limited and specific subjects 
such as the conventions on genocide aiicl freedom from 
tliscriniination. This step-by-step approach, along with 
the possibility of a regional convention, offers fruitful 
possibilities for effective international cooperatior1 short 
of what may appear to be the utopia11 goals of all-en- 
compassing global conventions. 

In this turbulent ancl revolutionary day we are part of 
a great tide in the affairs of men-a moveinent which de- 
I-ives its inspiration from a sharpened awareness of the 
demands of justice, equality and freedom and made 
concrete in the attempts to foriiiulate a universe of com- 
mon rights. It is part of a larger movement to bind the 
nations to the rule ol  law both as a means of advancing 
peace ancl proiiioting the common interests of all men. 
This country has much to give to this movement and 
niuch to learn. T h e  possible use of the treaty power as 
an instrumei~t for building u p  an interiia~ional or more 
appropriately supranational law of human rights is only 
part but an important part of the total picture. I t  may 
well he t l ~ a ~  this tide taken at  the flood will lead on to the 
good fortune of mankind. What is our opportunity here, 
our responsibiliiy? What  are the problems? We have 
barely started to discuss these questions. They merit wide 
attention and discussion. 
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An Alternative 
To Politics 
In the Mails 
by Professor Stanley Siegel 

Adapted from an address before the Economics Society 
of Michigan on March 29, 1969. 

In  1967, the American public contributed nearly $6 
per rtlpittl to the deficit of the United States Post Office, 
a total of almost 91.2 billion. In  1968, after massive rate 
increases, the deficit will still approach 3600 million. De- 
spite the rising cost of service, its quality has declined. 
For example, as many of us are painfully aware, where 
once the ,American household received mail deliveries 
twice daily, the single delivery of today doesn't assure 
even overnight transmission of nearly one-third of first- 
class mail. This  combination of increasing cost and de- 
cl ining service bears striking contrast to the improved 
efficiency of both private enterprise and other govern- 
ment operations. What  is wrong with the postal system? 
T h e  answer, at  least for the government overseers of the 
postal system, is uncomfortable: the mechanisms of gov- 
ernment control are totally unsuited to the running of 
a business enterprise. 

T h e  Post Office is affected with the public interest, but 
it is a business nonetheless: it provides physical com- 
munication services for stated fees. Althougll many of 
these services are subject to a statutory monopoly, some 
may be providecl by private competitors, such as United 
Parcel Service ancl the Oklahoma-based Independent 
Postal System of America. 

At the founding of the Nation, the Post Office was the 
nation's communication lifeline. It was the presence of 
the federal government in every outpost of the country- 
the vital link between the government ancl the people. 
For these reasons, the mails had been a government de- 
partment in other nations; indeed, in the early days of 
the nation n o  other organization-private or public cor- 
poration, administrative agency, or public authority-had 
matured sufficiently to take on so massive ant1 important 
a job. 

Times have changed. Great private corporations have 
emerged and grown to extend services and produce prod- 
ucts of every conceivable nature, and administrative and 
regulatory agencies have been created to police their 
activities in the public interest. Public corporations have 
been created anew or spun off from the government to 
concluct activities of mixed business and governmental 
character. Throughout this period of business and admin- 
istrati\'e transformation, the Uni tecl States Post Office has 

slumbered like an enchanted princess in the outdated 
molt1 of its eighteen th-cen tury creation. 

Rut for liistorical accident, the Post Office might have 
been a private corporation subject to government regu- 
lation, such as American Telephone and Telegraph Co.: 
or a public corporation accountable directly to the gov- 
ernmen t, such as the Tennessee Valley Authority, the 
British Post Office. or Canadian National Railways. 
TYould a change in form today help to solve its massive 
~x-oblems? 

What Is Wrong With the Post ORce? 

Twenty years ago, the Hoover Commission recom- 
mended that the Post Office be taken out of politics. For 
nearly a generation, Congress has known that nearly all 
the ills of the Post Office are traceable to political inter- 
vention in postal operations. I n  April, 1967, following a 
speech by Postmaster General Lawrence F. O'Brien advo- 
cating reorganization of the Post Office Department, 

Prof. Stanley Siegel 

President Johnson appointed a Commission to examine 
the Department's problems and make recommendations 
for their solution. Towards Postnl Excellence, the report 
of the President's Commission on Postal Organization, 
concludecl that a public postal corporation could most 
effectively address these problems. 

Personnel: With 7 16,000 employees, the Post Office De- 
partment is one of the nation's largest employers. Un- 
fortunately, five out of six employees are in one of the 
five lowest pay grades. Although the uniform nationwide 
pay scale makes postal jobs attractive in outlying areas 
where living costs are low, it is difficult-often impossible 
-to attract capable recruits in sufficient numbers for 
major urban centers, where living costs are high and 
postal needs greatest. Moreover, working conditions in 
most post offices are extremely unpleasant: antiquated 
buildings have poor heating systems, inadequate locker, 
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dining, and sanitary facilities, and generally dismal 
decoi . Poor training programs make advancement un- 
likely; indeed, four out of five postal employees retire in 
the same grade as they entered the Department. It  has 
been claimed that political considerations enter into 
promotions, even at the lowest levels. 

Political considerations affect appointments of top 
officials in all government departments, but the Post 
Office is unique in that the top 25,000 management posi- 
tions- postmaster positions at principal post offices-are 
political appointees, selected by the President with Sen- 
ate confirmation. Although the formal procedure calls 
for selection fi-om eligibles certified by the Civil Service 
Commission, the process is in fact more cynical. An "ad- 
visor," usually the local Congressman of the political 
party in power, transmits the choice of local party lead- 
ers to the Postmaster General. If the chosen man does 
not qualify on the examination, he is often named acting 
Postmaster, and new examinations scheduled until he 
does qualify. T o  date-despite the introduction in the last 
few years of nearly one hundred bills designed to remedy 
the situation-attempts to eliminate political appoint- 
ment of Postmasters have been futile. Postmaster General 
Blount has announced the elimination of the "advisor" 
system in his appointments of new postmasters, and Presi- 
dent Nixon has announced support of proposed Iegisla- 
tion to eliminate Senate confirmation, but the fate of 
these moves must again await the action of Congress. Un- 
til then, the managers of the Department will continue to 

What is  wrong with the postal system? 
The answer, at least for the government 
overseers of the postal system, is  uncom- 
fortable: the mechanisms of government 
control are totally unsuited to the run- 
ning of a business enterprise 

be chosen by a process carefully designed to avoid con- 
sideration of their merits. From 1960 to 1967, two-thirds 
of the postmaster appointees were chosen from outside 
the postal system. 

Finance: Aside from its staggering size, the most sig- 
nificant aspect of the postal deficit is that i c  zs ?lot the re- 
sponszbility of the Post O f i ce  Depal-tment. T h e  Post 
Office does not set its rates; Congress sets them. Nominal- 
ly they are set in accord with the mandates of the Postal 
Policy Act, but in actuality they are the product of undis- 
closed political considerations. Ideally, rates should be 
set at or about the break-even point for all services ex- 
cept those for which a policy of subsidy has specifically 
been adopted. But the Department's figures show a sinall 
profit on first-class mail and enormous deficits on sec- 
ond-, third- and fourth-class. Although the validity of 
these statistics has been called into doubt, there is every 
indication that the most sophisticated cost-accumulation 
system would have little effect on the financial picture of 

the Department under the present rate-making structure. 
Nor does the Department have much inore control over 

its expenditures than its income. T h e  budgetary process 
begins some fifteen months before actual expenditures; 
Congress appropriates funds lor annual use in six cate- 
gories, of which some 80 per cent is spent in the category 
of operations. The  detailed appropriation process is 
directed toward assuring appropriate approval ancl 
legality of expenditures, rather than efficiency of finan- 
cial operations. Financial statements show appropriation 
headings, not useful financial results. And in periods of 
fiscal austerity, Congress cuts appropriations without 
knowledge or regard for postal operations. 

The  appropriation process has had a devastating effect 
on postal modernization. Despite the existence of proven 
time- and labor-saving mail-handling devices, many 
major postal centers have done without them. T h e  opti- 
cal-scanning letter-sorting machine, now in experimen- 
tal operation in Detroit, will produce enormous savings 
when perfected and spread throughout the system. But 
Congress has not appropriated sufficient funds to intro- 
duce even earlier-generation mechanized equipment in 
major postal centers. American Telephone and Tele- 
graph Co. devotes more than one-third of its annual 
revenues to capital expenditures, but Congress appropri- 
ates a paltry 2 per cent of postal revenues to capital 
improvement. When A T g T  introduced nationwide 
direct-distance dialing, the Post Office was still sorting 
mail into the 49-compartment cases created by Ben 
FI-anklin. 

Operatio17al A z t to~onzy:  Just as in the areas of person- 
nel ancl finance, the Post Office Department is subject to 
pervasive outside control over all other aspects of its 
operations. Construction, transportation, contracting, in- 
ternal management, are all the subject of some 800 pages 
of statutes and regulations governing the Department. 
Congressional hearings in 1968 reported the case of a lost 
lock box key that was ultimately resolved only by the 
office of the Postmaster General. 

So detailed is the process for authorizing new postal 
construction that a five-year period elapses between de- 
cision to construct new postal facilities and actual con- 
struction. TVhen new buildings are constructed, as postal 
logistics experts will testify, they should be placed near 
trunk roads and airports, since mail moves by air, and 
highway access is critical. Nevertheless, major new facili- 
ties, such as those in Baltimore, Maryland, and Jersey 
City, New Jersey, are located in downto~rn areas. City 
traffic, of course, inakes movement of mail from such 
centers clifficult and slow, but the Department has no say 
in their placement. The  Jersey City facility, indeed, is 
now under investigation for purported Mafia influence 
in coi~sti-uction and subcontracting. 

Siinilar constraiilts apply in  so major an area as 
choice of the modes of mail transportation. T h e  Depart- 
ment has difficulty, for example, in using freight forward- 
ers arlcl truck common carriers, even where these services 
are cheaper than rail transportation. Congressman Steed, 
in hearings on postal operations, summarized the extent 
of control over operations by the Postinaster General: 
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. . . At the present time, as the manager ot the Post 
Office I>epart~nent, you have no control over your 
workload, you have no control over the rates of 
revenue, you have no control over the pay rates of 
the employees that you employ, you have very little 
control OJ-er the conditions of the service of these 
employees, you have virtually no control, by the 
nature of it, of your physical facilities, and you have 
only a limited control, at best, over the transporta- 
tion facilities that you are compelled to use-all of 
~vllich aclcls u p  to a staggering ainount of "no con- 
trol" in terms of the duties you have to perform. 

T h e  pervasive problems of the Post Office Department 
are subject to solution only through large-scale disen- 
gagemen[ by the government. This is hardly news. This 
course was recommended, by one means or another, by 
the Hoover Commission, the President's Commissioh on 
Postal Organizations, and-in a comparable situation- 
by the British Select Committee on Nationalized Inclus- 
tries reporting on the British Post Office. 

but that change .i,vould be precisely what is needed to re- 
vitalize the system. The  public corporation idea is  not 
startlingly original, not unique, and not untried. ' 

Possessetl of substantial autonomy in finance, person- 
nel, ant1 operations, the Tennessee Valley Authority has 
been highly successft~l by any measure. It has repaid 
much of the government's initial investment and, while 
returning incoine to the government on its remaining in- 
vestment, now conducts its commercial operations at a 
break-even point. Its record of labor relations is excep- 
tional. Instrumental in achieving these successes are the 
powers granted to TVA: exemption from the civil service 
system, authority to sell bonds for capital financing, rate- 
making power, general illailagerial autonomy, and scrup- 
ulous elimination-by statute-of political interference 
in operational decisions. While the British nationalized 
industries have not achieved quite so admirable a record, 
the successful industries have similarly been characterized 
by a substantial degree of autonomy, considerably great- 
er than that of a government department. 

What Are The Alternatives? 

One solution to governmental problems, particularly 
when they involve business operations, is to spin them 
off to private industry. Two private-industry alterna- 
tives are open to the postal service: either sell the entire 
system to a business corporation, or simply allow free 
private competition through repeal of the statutory pos- 
tal monopoly. Either presents great problems. No single 
investor or group of investors would snap up  the oppor- 
tunity to buy an unprofitable and archaic enterprise for 
a present value of some $1.7 billion, requiring another 
$5 billion in immediate modernization. And simply open- 
ing postal operations to competition leaves unanswered 
the question of what to do with existing facilities and 
employees. Nor does i t  face the fact that much of the 
required postal service, after the cream has been skimmed 
in profitable local delivery, would still have to be pro- 
vided-perhaps with even greater deficits-by the exist- 
ing system. Neither alternative faces the enormous poli- 
tical difficulties of attempting so radical a change in own- 
ership and control. 

The  public corporation is a tenable alternative, both 
politically and operationally. Among the many forms in 
which government has conducted its activities, the public 
corporation has a long and respected history. Indeed, in 
the United States it dates back to the Bank of North 
America, chartered by the Continental Congress in 1781. 
T h e  combination of business autonomy and political re- 
sponsibility that characterizes this form has led to its use 
for many state and federal purposes, for example, elec- 
tric power production, ports, bridges, airports, ancl finan- 
cing institutions. The  Tennessee Valley Authority is 
closely analogous to the Post Office in its commercial 
power production; and the U.K., Canada, and other na- 
tions have used public corporations to run numerous 
industries including, in some cases, the mails. Creation 
of a public postal corporation would require a departure 
from traditional government operation of the Post Office, 

When AT&T introduced nationwide 
direct-distance dialing, the Post Ofice 
was still sorting mail into the 49-com- 
partment cases created by Ben Franklin. 

Essential Features of a Postal Corporation 

T h e  B o n d  of Directol-s: Mihatever form a reorganized 
Post Office takes, an essential feature will be greatly in- 
creased autonomy both in matters of major policy and 
in day-to-day operations. The  essentially business opera- 
tions of the Post Office should be insulated from Con- 
gressional and Executive interference except on matters 
of overriding national policy. Virtually essential to this 
insulation is a board of directors, but such a board must 
be constituted differently from the board of private cor- 
porations. Most major private corporations today have 
"mixed" boards of directors, composed in part of outside, 
part-time directors ancl in part of inside, full-time officer- 
directors. The  advantages claimed for this system are 
two: outsiders provide perspective, vision, and objectiv- 
ity, while insiders supply detailed knowledge and im- 
mediate responsibility for results. Ever since Berle and 
Means' landmark study of 1932, it has been understood 
that corporate management-the board of directors- 
tends LO perpetuate itself or its designees through use of 
the proxy system. Thus, the board in most of those cor- 
poi-ations is "controlled" by the full-time insider-officers. 

The  board of a public postal corporation should be 
named by the President of the United States, consistently 
with prior practice. The  boarcl structure proposed by 
the President's Commission on Postal Organization is, 
like its commercial counterparts, mixed: six part-time 
Presidential appointees, and three full-time officer-direc- 
tors named by the six. Such a board gives great power to 
generally uninformed outsiders who-unlike the outsid- 
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ers in privn t e  corporations-are not effectively subordi- 
nate to the officer-directors. Moreover, early experience 
with TVA's combined policy-operations boarcl of direc- 
tors was disastrous; the boarcl of a public corporation 
shoultl be concerned with policy only. A Presic-lentially 
appointed full-time policy board such as TVA's has 
four major virtues: 

-A degree of exec11 tive supervision through naming of 
the board. 

-Necessary insulation of executives from politics, 
through board appointment. 

-An informed full-time board of directors, ancl execu- 
tives responsible to the board. 

-Separation of policy (the board) ancl operations (the 
exec11 tives). 

Pcrsoz7ncl: No postal reorganization will be effective 
without total elimination of political influence in ap- 
poin tment of postal employees ancl executives. Postmas- 
ter General Rlount has taken the first steps in this direc- 
tion, and legislation proposed by President Nixon will, 
if enacted, go a long way toward meeting the problem. 
However, nothing short of exemption from the civil serv- 
ice laws will fully solve the Post Office's personnel prob- 
lems. 

Exemption from civil service would not be unprece- 
dented. Nor would it herald political intervention or 
labor strife. TVA, which has enjoyed such an exemption 
from the outset, has had excellent labor relations and 
virtually total political insulation in its personnel proc- 
ess. For executives of a postal corporation. civil service 
exemption would have two virtues: greater flexibilitv in 
assigning responsibilities ancl determining pay grades, 
and  potentially higher salaries. There is rigidity in the 
ci\.il senrice system, much of rvhich might be avoided 
t hro~rgh a per~onnel system tailored specifically to the Post 
Office. RIoreover, the disparity between compensation of 
executives in major American corporations ancl compen- 
sation of ~ ~ o s t a l  officials is great. T h e  Post Oflice, unlike 
the Justice Department 01- the Department of Interior, is 
a business; it requires long-tenured business executives 
for its direction. T h e  recommentlations of the Kappel 
Commission on Executive Pay will go a distance towards 
eliminating the compensation gap, but it will still prove 
tlificult to attract a top corporate executive for a salary 
probal~ly less than one-fourth of what he is worth in 
industry. 

T h e  atlvantages of civil service esemption for laborers 
ancl other non-executives are also twofold. For the first 
place. exemption wolild provide increased flexibility in  
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hiring, assignment, evaluation, and discipline-in short, 
a personnel system tailored to postal needs. Secondly, 
exemption would mean that at long last labor-manage- 
ment problenls could be tackled by genuine collective 
bargaining-as opposed to legislative lobbying. Any ar- 
gument that elimination of civil service will open the 
floodgates to political influence can be dismissed read- 
ily. Aside from the fact that the Department is presently 
inundated with political appointments, reference may be 
made to TVA-also civil service exempt-where political 
influence is unheard of. Fears of loss of pension and 
seniority rights may similarly be answered, by statutory 
preservation of these rights. 

Interestingly, the most powerful objections to such a 
proposal-and indeed to postal reform generally-is likely 
to come from organized labor. For the existing system of 
statutory pay scales provides organized labor with a 
powerful weapon-the lobby. Elimination of this weapon 
will necessarily encounter opposition unless replaced 
with another-the strike. TVA has a strike-ban, as do 
other government corporations. However, A T k T  and 
other industries of equal magnitude and importance to 
the Post Office have no such prohibition. Tradition and 
precedent aside, the arguments against Post Office strikes 
seem no more convincing than those against telephone 
and airline strikes. If labor opposition can be overcome 
only by granting a right to strike, the Administration 
should pay that price for reorganization. I n  the long run, 
I submit, such a price would be low. 

Finance: It is in the area of finance (rate structure, 
capital expenditures, borrowing, budgets, and auditing) 
that freedom of action tends to be most important-and 
controversial. Occasional fears are expressed that given 
free rein, a postal corporation would set prohibitive rates 
for unattractive services, eliminate essential but unprofi- 
table operations, and gather huge profits. Of course, no 
such corporation would be unregulated. T h e  President's 
Commission on Postal Organization, for example, sug- 
gested regulation of rates and conditions of services by 
an internal board of rate commissioners. Another possi- 
bility would be to create a separate government agency 
lo regulate rates and conditions of service, or to vest such 
authority in an expanded Federal Communications Com- 
mission. 

14'hatevel- form rate regulation takes, two characteris- 
tics of the ratemaking scheme will be essential: 1 )  the 
initiative for setting rates and conditions of service must 
be in the postal corporation; and 2) the corporation 
should be required to break even and to set rates on an 
economic basis. Subsidies, if determined to be necessary, 
should be separately funded by Congress. Break-even 
operation-i~~cluding possibly a return on the govern- 
men t's invested capi tal-is desirable to avoid the enor- 
mous indirect subsidy paid by the taxpayer to the users 
of 80 per cent of the mail service, American business. 
Post Office Department statistics indicate that to achieve 
break-even operation, rates on first-class mail should be 
kept relatively constant, but third-class rates increased 
about one-third and second-class rates nearly t l - zpkd .  
Break-even operation is possible. All available data 

indicates that the demand curves for all classes of mail are 
remarkably inelastic, and that only a few marginal users 
of third-class mail would be seriously affected by rate 
increases. 

The  advantage of granting the Post Office initiative in 
setting its rates and services is that the corporation must 
come forward with economic and operational justifica- 
tions for its proposals. More importantly, changes from 
these proposals must be publicly explained by the body 
that would make such changes, whether regulatory agency 

The task is  not yet to transform the Post 
Office into a model of American enter- 
prise, but simply to stave off rigor mortis. 

or Congress. Today, by contrast, the lobbying process for 
favorable rates is largely covert, and Congress sets rates 
at the deficit level while the Post Office Department 
takes the blame. 

The  Department's inability to make necessary capital 
expenditures rests with the appropriation process. Con- 
gress will not appropriate the necessary funds, and it  is 
literally impossible to pay for improvements-now esti- 
mated to require $5 billion-out of rate increases. The  
postal corporation should be given authority to raise 
capital funds through the sale of bonds. TVA has used 
its bond-issuing authority to advantage. Indeed, despite 
their lack of a U.S. Treasury guaranty, it has secured a 
"Triple-A" rating for its bonds. Such authority for a 
postal corporation, perhaps augmented by a Treasury 
guaranty during the early years, would be of inestimable 
value in bringing postal operations into the twentieth 
century. 

Finally, the budget and appropriation process should 
be adjusted to meet the business needs of the Post Office. 
Full business-type budgets and financial statements, as 
well as commercial audits, should be introduced, and the 
corporation permitted to expend its receipts outside of 
the limitations of the appropriation process. 

Will Postal Reform Be Effective? 

Creation of a postal corporation, by itself, will not 
initiate a golden age for the Post Office. In  fact, unless 
certain critical elements of autonomy are secured, no 
improvement can be expected. The  virtue of the cor- 
poration approach, as opposed to piecemeal reform, is 
that i t  can be used to secure all the necessary reforms at 
once, and to untie for all time the Congressional apron- 
strings. The  President's Conlmission on Postal Organiza- 
tion predicts savings of some 20 per cent in a five- to 
ten-year period if its proposals are enacted. If such sav- 
ings do materialize they will of course be welcomed. I t  
may be safely said, however, that a reorganization which 
does no more than cut back the rising postal deficit while 
maintaining reasonable rates and service will be hailed 
as a success. The  task is not yet to transform the Post 
Office into a model of American enterprise, but simply 
to stave off rigor mortis. 
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Report on 1968 Meeting 
Of Committee of Visitors 

T h e  November 8 issue of Res Gcstoe, the law student 
newspaper, took note of an event of November 7, 8, and 
9 ancl its participants with the headline "Committee of 
Visitors on Campus to Observe ancl .4clvise." T h e  story 
which followed was a good report of the history and 
composition of the Committee. On the whole, however, it 
might have left one with the impression that the student 
put the <group in the bag of those things the "relevance" 
of which isn't entirely clear to him. This was fair enough 
because this year's meeting was planned to allow the 
Committee to give particular attention to the student. 
It also gave some of the students more opportunities 
than on any prior occasion to meet ancl exchange ideas 
with the Visitors. 

So far as the Committee is concerned the result was 
one of the most stimulating sessions in recent years. . . . 
Several alumni expressed the hope that at another meet- 
ing the program could be arranged to assure a broader 
base of alumni-student contact. 

As in the past, Visitors were encouraged to arrive on 
campus on Thursday afternoon and to visit classes and 
faculty members that afternoon and Friday morning. O n  
Friday morning HOT.T7ARD NEAlERO T'SKI of San Fran- 
cisco, pursuant to invitation, conducted a seminar for 
interested students on the subject "How to Survive Finan- 
cially While Exercising Your Social Conscience." 

This year's speaker (at the Friday luncheon meeting) 
was A R T H U R  114'. ROSS, Vice-President for State Rela- 
tions and Planning of the University. T h e  Vice-Presi- 
clent's remarks recognized that those who are no longer 
part of the academic community are generally concerned 
ant1 frequently puzzled by what is reported from such 
communities. He touched on many aspects of the current 
situation in a manner which evidenced the seriousness 
with which the University administration regards its re- 
sponsibilities but also with observations that left the 
assurance that a sense of humor and proportion had not 
been lost in the process. 

Vice-President Ross, in summary, suggested certain 
guic-lelines for the intellectual community which he be- 
lieved could he adopted by the legal profession as well. 
They included a recognition that those who make up  the 

, academic communities and the profession enjoy a privi- 
lege by sufferance and not a divine right: that they-must 
be particularly careful not to become isolated from others 
outside tliose~groups; and that they should strive for a 
better understanding of the reasons for a rather alarm- 
ing and widespread suspicion of their groups. 

T h e  meetings were presided over by ALAAT R .  ' KIDSTON of Chicago as Chairman of the Committee. 
At the Friday afternoon business meeting Dean Allen 
reported that general attitudes of the student had 
changed although probably not so much as might have 
been anticipated in view of the fact that the current law 
school student is a product of the activist era on the un- 
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dergracluate campus. He mentioned specifically a degree 
of impa tience-sometimes of unhealthy proportions-wi th 
the "dull" aspect of legal education. He cited the fact 
that eleven pages of the then current sixteen-page issue 
of Res Gestne dealt with a Proposal for Curricular 
Change submitted to the Curriculum Committee by the 
Law Students' Civil Rights Research Council. Since the 
Propo'al was not the subject of specific group discussion 
by the Committee, this report will simply summarize, 
rather than comment on it. 

Opening with a quoted opinion that about three to 
six months is profitably spent in learning how to read 

University Vice President Arthur Ross spoke before the 
Committee members, their wives, and the Law School 
faculty members at the Friday luncheon. 

a case and a statute and that the remaining two-and-a- 
half years of the traditional three-year course is "mostly 
adornment," all of which can be learned on the job and 
most of which has to be re-learned there, the Proposal 
suggests three ways in which the present curriculum lacks 
relevance to the student's future as a practicing attorney, 
namely: 

I) Tha t  practice involves two general sets of skills. 
T h e  first is analytical skill; the second is communicative 
and tactical skill. T h e  present curriculum develops the 
first but largely ignores the latter which may have more 
to do with the attorney's competence than the first. 

2) Mritll the exception of criminal law, the curriculum 
con tent assumes the attorney will be representing busi- 
nesses, taxpayers, tor! claimants, and "little old ladies 
planning their estates" rather than tenants, welfare reci- 
pients, juveniles charged with delinquency and parents 
charged with neglect, draft-eligibles, militants, and those 
engaged in civil disobedience. 

3) T h e  curriculum takes an internal rather than an 
external view of the legal system, ignoring its effect on 
the society in which it operates and the broad social and 
legislative issues with which attorneys increasingly find 
themselves concerned. 



T h e  Proposal then suggested consideration of a num- 
ber of specific curriculum changes. These included an a1- 
terna te section of Property for those interested in urban 
practice which would deal with tenant's rights, public 
hot~sing. 7oning. and urban renewal: offering Evidence 
in the second year: dropping Trusts and Estates as a re- 
quirecl course: special general background courses for 
those 147110 do  not intend to specialize in the areas of 
Business .-Issociations and Corporations, and Taxation; 
occasional switching of teachers between the sections in 
multi-section courses: establishment of a procedure for 
producing, on short notice, extra-curricular nd hor semi- 
nars on subjects of immediate student interest; faculty 
e~tnblishment of a mechanism for reporting and sharing 
new teaching procedures; and creating an atmosphere 
and procec1~11-e under tvhich the "intimidated" as well as 
the ag,qessive ~ t u d e n t  rvould obtain the benefit of greater 
faculty-studen t contacts. 

Stiggestions directed to the individual professors, be- 
cause they could be aclopted without official action, in- 
c-ludecl the use of active practitioners to supplement the 
casebook and lecture material in a coordinated way; as- 
signins work to students in drafting or criticizing con- 
tracts, pleadings, and other instruments pertinent to the 
subject matter of the course: using the problem solving 
technique; assigning reading of briefs, lower court opin- 
ions, or the record, as well as the ultimate reported opin- 
ions in selected cases: study of historical material which 
provides background for constitutional law decisions: 
and the use of interim testing to adapt the first-year stu- 
dent to the law school exam and either develop his self- 
confidence or identify the ways in which he needs help. 
In  was noted that each of these techniques already is be- 
ing employed to some de,gree by some of the present 
faculty. 

Curriculum additions were suggested in the area of 
legal aid: the attorney-client relationship to be taught by 
Dr. Andrew J17atson (a professor of psychiatry as well as 
law) and by a professor with extensive experience in 
practice: sociology of the law to be taught by a sociol- 
ogist; the right of privacy; tax policy; welfare law; ju- 
venile law; civil disorders; the Afro-American and the 
Law; constitutional litigation: selective service; political 
trials; narcotics; law of politics; insanity; organized 
crime; immigration, naturalization, and deportation; 
crimino10,gy; economic analysis; jurisprudence; and 
credit to third-year students for a thesis making an ori- 
ginal contribution to legal knowledge in a social context. 

Dean Allen also noted the view of many graduating 
students that they do  not wish to enter practice "right 
away." Recogni7ing that those now in practice and the 
law schools tl~ernselves have had reason for concern as to 
the inadequacy of the supply of graduates to meet the 
demands for their services, the Dean predicted the situa- 
tion will get worse. He  reported also the rising tuition 
costs which have now reached 51,740 per year for the 
out-of-state s t~ident  ancl are very close to those of the 
leading prilvate law scllools. As a result, financial assis- 
tance must be increased to keep the opportunity open to 
all ~ 1 1 0  deserve admission, ancl active recruiting is re- 

Committee members visited classes. In the top photo 
Jerry P. Belknap (center) sits with students. In bottom 
photo (left to right) are William J. Conlin, David R. 
Macdonald, Norman Bowersox, and Harvey J. Gunder- 
son. 

quirecl to maintain a student body of the quality and 
balance which has been achieved in recent years. In  order 
to assure fair representation from minority groups, stu- 
dents from such a group will normally require complete 
financial aid. 

After the Dean's opening statement, the Friday meet- 
ing was divided into four groups to meet with student 
representatives of the Ln7u Review; the new Prospectzts, 
A Jolrrnal of Lnru Reform; the Board of Directors of the 
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Lawyers Club; and the Legal Aid Society. T h e  discus- 
sions ~vhich those meetings generated made it difficult to 
resume the general meeting at the scheduled time, one 
hour and a half later. 

T h e  general meeting (lid reconvene to hear from, and 
present questions to, a panel of seniors who had served 
as law clerks during the past summer. They were ,'VEIL 
THOAfAS, ~ v h o  clerked in a large New York firm, ROY 
.IOSTE,\T, who clerked in a thirty-five man Milwaukee 
firm, STEVEAT AfARTINEAU, who was with a seven- 
teen-man Grand Rapids firm, and RICKARD PFITZEN- 
Jf ,4  J'ER, whose summer was with a large Cleveland firm. 

A11 the panelists indicated their satisfaction in feeling 
that they had been given real responsibility. Although 
this was most obvious when the clerk hacl direct client 
contact, at least two of the panelists expressed no distaste 
for research when they had been "given the file" and 
made to rea l i~e  that the office was depending on them to 
complete an analysis and propose a disposition of the 
matter. Each was pleased when he was kept informed 
as to the ultimate tlisposition of the matters on which 
he had worked. 

T h e  first speaker reported that he hacl used the sum- 
mer to develop contacts with those who had been with 
the office only a short while and to observe how they 
were worked into the business of the oflice. Anothei was 
jdeased to find that he cotild use what he had been 
%tudying and was given motivation for real effort in his 
final year by seeing the importance of his studies and their 
relevance to his work. He emphasi~ed the importance of 
making the clerk realize that the office was depending on 
him to do a gootl job and expecting him to complete 
his work before returning to school. Another emphasized 
the importance of receiving an appraisal of his work even 
if that appraisal should be unfavorable. 

, In response to questions as to their satisfaction with 
the curriculum, two of the panelists felt that nothing 
could be gained by any radical changes althougll there 
was agreement that more "planning" and drafting experi- 
ence would be helpful. One panelist noted that even 

those wlio were interested in serving the buriness com- 
munity had little real unclerstancling of business practice 
when they came to law school. Two  of the clerks had 
decidetl to return to tile offices with which they had 
clerked and :it tlie time of the meeting the remaining two 
had not reached a decision where they rvoulcl locate. T o  
satisfy the curiosity of Committee members ~ ~ h o  attended 
this ses$ion, the writer can report that at least one of 
there two decided to return to the office where he had 
clerked. 

Saturday morning's meeting opened with the reports 
from the chairmen of the small ,group discussions of the 
previous day. ROBERT B. KRUEGER of Los Angeles 
reported on the meeting with staff members of Prospec- 
tzrs. This is the first year for this publication. At the date 
of the meeting the subscription list numbered about two 
hunclrecl. There appears to be a clear need for sugges- 
tion$ as to appropriate subjects for a "journal of la117 re- 
form" and for articles worthy of publication. There is a 
natural attraction to subjects of widespread current inter- 
est but i t  seems doubtful how tlie journal can cope with 
the fact that potential readers frequently have lost in- 
terest by the time a publication of appropriate quality 
and value can be produced. T h e  Visitors who met with 
this groilj) were concerned that in its beginnings it had 
overex tencletl i tself ancl might be overstructed. 

THEODORE S,-fCHS of Detroit reported as Chairman 
of the group meeting with the Board of Directors of the 
Law)cers Club, which is tlie student-elected governing 
board of tlie entire Law School student body. 11s such it 
has tle\.eloped a code of substantive and procedural rules 
for student xo\.ernment administered by the students. I t  
has responsibility for operaton of the store in the Club 
building: publication of the newspaper, Rcs Gestae, a 
facul ty-studen t directory, and a yearbook, The Codicil; 
organi~ing curriculum-related field trips; providing 
sj~eakers for discussion on matters of current ancl profes- 
sional interest; and social events. Three members of the 
Roartl serve on the Board of Governors of the Lawyers 
Club. T h e  Club, as now constituted, includes all law 
graduates and all those currently enrolled in the Law 
School. I t  is the "alumni association" of the Law School. 
Its Board of Governors establishes general policies, in- 
cluding those relative to maintenance and management 
of the Club buildings. Student participation in these 
matters has been regular, conscientious, and extremely 
valuable-even though when tlie Board has been obliged 
to raise rates for room and board, there has been a pre- 
dictable difference of view. Currently the student Board 
of Directors has a representative on the faculty-student 
committee responsible for recruitment of black students 
and dealing wit11 problems of communication which 
sometimes have arisen in relation to that program. 

It was suggested that those recruiting law students for 
summer clerkships and employment after graduation 
may not appreciate the great practical training offered 
by these responsibilities or the skill and intelligence with 
which they are being met. T h e  students may not realize 
that they are getting a preview of the profession as 
their problems range from the trivial to the momentous. 
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NO TT'A R  D AT. N E M E R  0 T'SKI then summarized the 
impressions of the group which had met with students 
involved in legal aid. Here again it was observed that the 
stticlent was having difficulty in conveying to prospective 
employers any useful description of .cvhat his experience 
had been. Hal ing  the impression that interviewers are 
not interested in this type of experience: somewhat bored 
11y routine in\.olvement in divorce and like matters; and 
feeling that his clients do  not appreciate him, the stu- 
dent tencls to lose interest in his third year. I n  his second 
year he is handicapped by his lack of knowledge in the 
field of er.idence. Frequently the student feels torn be- 
tween the opportunity and desire to take a good test case 
a11 the way to the goal of meaningful recognition of some 
new legal principal which could help others in a situation 

Discussing matters related to the Board of Directors of 
Lawyers Club are: (top photo, left to right) Theodore 
Sachs, who presided at the discussion, Pete Frye, a stu- 
dent; (bottom photo, left to right) Donald Epstein, a stu- 
dent, Alan Kidston, Jerome 8. Libin, Everett M. Scranton, 
and David Macdonald. 

now occupied by his client and the immediate self-interest 
of the client which makes it questionable whether he is 
not be t~e r  ser\ed by a more prompt and pra,gmatic solu- 
tion. 

Among participants there is a division of opinion as to 
the eclucational value of Legal Aid Society activities; 
some feel that even those interested in corporate law 
careers will benefit because of a greater understanding 
of the meaning of court documents and an improved fa- 
cility in client relations, and exercise of practical judg- 
ment: others believe that corporate law careers can be 
better enliancecl through other law school activities. 
Howard feels that a similar division of opinion exists 
with respect to the social consciousness necessary for in- 
creased involvement by members of the Bar as influential 
citi7ens. Howard left us with the general impression 
that the Law School could contribute to the program by 
encouraging employers to better appreciate its education- 
a1 value, and to offer instruction in evidence to legal aid 
participants. 

Finally, JOHN T V .  CUhlA4ISKEY of Grand Rapids 
described the meeting with representatives of the Law 
Revie~v.  T h e  former candidacy methods of staff selec- 
tion have given way to taking the top 35 members of the 
first-year class according to class standing. If any decline, 
the vacancy is filled on the basis of class standing. This  
results in selecting some who are not as gifted writers as 
others with lower standing. There is no faculty super- 
vision of personnel or control of content. I t  may be coin- 
cidental, but the Visitors were deeply concerned with the 
report that many Seniors simply do not carry their share 
of the load and were inclined to attribute this to the fact 
that no one was prescribing or imposing sanctions for 
failures in this regard. I t  was pointed out that over a 
period of time this lack of personal responsibility would 
appear in practice and would eventually be attributed 
to the Law School as well as the individual. 

The Legal Aid Soicety was the topic of the meeting at- 
tended by Arthur A. Greene, Jr., Gerald D. Rapp, and 
John Davis, a student. 
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.John went on to note a strong inclination on the Low 
Rczri~7u staff to concentrate on subjects which might 
seem to lie in the area charted at the outset for Pro.rpectlts. 
For example, enthusiasm was high for an issue dealing 
with the functioning of the Detroit Recorders Court dur- 
ing and following the riots in that City. Generally there 
is some restlessness about maintenance of the traditional 
1207~t Rev i e~o  format carried uniformly through eight is- 
sues a year with a circulation of about 3,000. T o  the credit 
of the editors, it seems that much of this uneasiness, in 
spite of the apparent acceptance and prestige of the 
I,ozu Rcvieu), is the result of the fact that they are not 
sure they really are reaching their audience ancl being 
of the greatest value. They seemed to be suggesting the 
establishment of an alumni-practicing- lawyer group of 
aclvisors to continually develop ideas and materials of 
interest and occasionally consulting with the editors on 
ways and means of making the R ~ v i e w  the finest and 
most comprehensive in the country. 

These presentations prompted general discussion and 
questions. T h e  matters which received the most wide- 
spread discussion were I )  the relationship between the 
Lour Review and Prospectzrs, and 2 )  the relationship be- 
tween the Law School and the black student and its re- 
sponsibili ty to him. 

Dean Allen expressed the firm conviction that there is 
a need and place for Prospecttts, confidence that in the 
long run the Low Review and Prospect~ts would be good 
for each other and the expectation that each would find 
its proper and useful place. He pointed out how difficult 
it is to formulate a policy and develop a working organ- 
ization in a period of less than a year. T h e  basic task of 
equipping the Pros~ecttrs  staff with space and other 
facilities was ,great because the Law Quadrangle clearly 
has reached its capacity. He stated that the percentage of 
students having the ability and the initiative to run a 
worthwhile publication was now clearly adequate to staff 
both. Consequently, the educational oppor toni ty alone 
makes both desirable. 

T h e  "problem" of the black student was recognized 
as such when he completely disappeared from the Law 
School enrollment of 1,100 students in the academic year 
1965-1966. Consiclered in light of the fact that the State 
of Michigan has a black population of about 17 per cent 
of its total, the black student enrollment in the Law 
School never has been satisfactory. I t  took his disappear- 
ance from the Hutchins Hall classrooms ancl the rapidly 
changing national picture of black-white relations to 
focus attention on the matter. By that time other lead- 
ing law schools already had begun to react to their recog- 
nition of the increasing opportunities-or to put it more 
precisely the increasing demand-for black lawyers. Their 
efforts coupled with the more obvious opportunities in 
other fields, which for some time had been competing 
for the interest of the black high school or college student 
planning his career, had dried up the source of those who 
could be expected to find their way to Michigan. 

In  the Spring of 1966, the laculty approved a policy of 
aggressive recruitment of black students. I n  doing so it 
also approved a relaxation of those admission standards, 
such as LSAT scores and weighted grade averages, which 

The Michigan Law Review was discussed by (top photo) 
Emmett E. Eagan, Hobart Taylor, Jr., Harvey J. Gunder- 
son, (bottom photo) Richard Zimmer, a student, Richard 
Sayler, a student, Thomas V. Koykka, and Charles Ross. 

all of us may be too inclined to classify as merely me- 
chanical, and not infallible, tests of the probability of 
success in law school. T h e  survivors of the first small 
group recruited on the new basis are now seniors. T w o  
of these have established a secure position and shoulcl 
not experience any difficulty in meeting normal gradua- 
tion standards. T w o  failed in the first year. A few remain 
in a probationary status. 

h,feasured by the process of "selection" which was in  
vogue for all students thirty years ago, this result would 
not have been startling. Against current experience which 
has used pre-admission screening to virtually eliminate 
withdrawal on account of academic failures, these results 
have been disappointing and to a degree demoralizing. 
In  the succeeding two years the black freshman group 
has had improving paper credentials and there is no  
in ten tion of abandoning an aggressive recruiting policy 
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with respect to this group. T h e  total black enrollment is 
now 26. However, for the group as a whole the academic 
performance is not satisfactory and some new approaches 
must he explored. 

H O B A R T  T A Y L O R  of IYashington, D.C., who had 
met with some of the black students, and Professor 
Robert Harris . . . advanced several suggestions in this 
regard. They noted that a common problem among the 
students was a lack of verbal proficiency. Some progress 
in overcoming this has been found in a program of pre- 
training in the summer between undergraduate school 
and the first year of law school. Extension of this type of 
assistance to the summer following the first law school 
year would seem advisable. However, to sustain these 
students during the regular law school program will re- 
quire about SC,0,000 to 5120,000 per year and the sup- 
plemen tal training will require additional aid. 

One of the luncheon tables shows (left to right) Everett 
M. Scranton, Professor Marcus Plant, Assistant Dean 
Kenneth Yourd, Mrs. Samuel Krugliak, Samuel Krugliak, 
Mrs. Joan Sachs, Theodore Sachs, and Prof. L. Hart Wright 
in the foreground. 

Hobart Taylor and Professor Harris have discussed the 
possibility of developing within the Law School Fund 
pro,yram the effort to raise among alumni the scholar- 
ship aid needed by black students entering Michigan and 
also organizing a more broadly based and administered 
fund aimed at corporations, foundations, and other inter- 
ested persons to help the black student make his way 
through any law school appropriate to his particular 
qualifications, wishes, ancl career objectives. 

Only 1 per cent of the total college and university pop- 
ulation in Alichigan is black. Therefore, it seems to those 
who are workinkon the problem that its long-range solu- 
tion tlemancls pro,qams-probably on a cooperative basis 
involving both the law schools and their alumni-to ac- 
quaint the black elementary and high school student with 
the opportunities ancl responsibilities which he can find 
in the legal profession. These programs should also guide 
the black student in a pro<qam of academic and financial 
planning which will enable him to embark on and com- 
j~lete a legal education of his own choice with the same 

breadth of opportunity which today is available to most 
white students. In  this connection, the point was made, 
as it hat1 been a year earlier, that the profession generally 
has a responsibility to demonstrate that the black stu- 
dent really does have the same post,graduate opportuni- 
ties as the white student. 

T h e  closing session also received a report from Dean 
Joseph R .  Julin and Alan Kidston concerning the finan- 
cial problem of maintenance of the dormitory and board- 
ing facilities of the Lawyers Club. I t  was reported that 
the annual meeting of the Board of Governors had been 
postponed in order to allow its members to receive and 
study a report being prepared by the Chicago real estate 
management firm of Arthur Rubloff and Co. In the 
meantime, despite a programmed effort for several years 
to operate the Club on a basis which would meet not only 
current actual operating expenses but also building 
maintenance costs as they are required, it seems improh- 
able that such a depreciation reserve can be accrued on a 
realistic current basis without raising charges to an unrea- 
sonable level. At present, some sections of the Club are 
being maintained by emergency repairs. T h e  need for 
capital funds from some source to accomplish badly 
needed deferred maintenance is obvious. T h e  gravity of 
the situation is illustrated by the fact that the conversion 
of the Club facilities to other uses and their abandonment 
as part of a "residential college" unit has been considered 
as a serious possibility for several months by the Law 
School ancl the University. 

T h e  Committee expressed interest in being kept in- 
formed of developments in this regard and particularly 
with respect to the postponed meeting of the Board of 
Governors, which has since been held on February 1. 

. . . All of us are much indebted to all of our hosts for 
their genuine hospitality. Although each Visitor bears 
all the expense of his trip to, and stay in, Ann Arbor, 
. . . none of this entitles us to the thoughtful attention 
which is displayed by the members of the faculty and 
their wives on each of these occasions. 

This year's meeting was attended by 23 of the 36 active 
Committee members and by 9 of the 60 Committee 
"alumni," who having completed their eligibility among 
the active membership are entitled to return to the meet- 
ings if they wish and who frequently are enlisted into 
active duty for the session. 

JACK WHITE '37L, 
Secretary of the 
Committee of Visitors 
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