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Prof. Conard Named 
To AALS Presidency 

=- --- - I -- . 

"Mre're pleased and proud to have 
you be president, Al." This remark by 
Prof. Paul G .  Kauper summed up  the 
Law School faculty's feelings about the 
recent designation of Prof. Alfred F. 
Conard to the presidency of the Asso- 
ciation of American Law Schools. 

Prof. Conard will have until next 
December to ready himself for his re- 
sponsibilities, but he is already quite 
familiar with the functions of the 
Association. As a member of its esecu- 
tive committee in 1964-65, he played 
an active part in furthering its found- 
ing purpose of coordinating efforts to 
improve legal education and teaching 
methods. And he acted as chairman of 
the Association's Committee on Re- 
search in 1968-69. 

In recent annual meetings of the 
faculties and deans of the 120 fully- 
accredited member law schools there 
has been an interest in espanding the 
role of the AALS in determining how 
the law must be developed to meet the 
needs of a changing society. The  theme 
of the 1969 meeting in San Francisco, 
at which Conard was chosen, was "So- 
cial Research and the La\\.." and he 
hopes to encourage law schools to pur- 
sue empirical research on how laws 
actually work in controlling human 
behavior. 

Conard helieves the inost immediate 
problem facing American law schools 
today is a "crisis of confidence." .A 
"surge of distrust has led manv l aw  
students to dolibt the value of rvlint 
they are asked to learn, and the validitv 
of our measures of whether thev are 
learning it," he commented. "This 
attitude poses a formidable olntacle to 
the processes of learninq and teaching. 

I l  



If the attitude of these students stays 
with them when they become tomor- 
row's lawyers and judges, it will ,great- 
lv impair the political and financial 
support on which the viability of the 
modern law school depends. Conse- 
quently our foremost task is to retain 
or to regain-as the case mav be-the 
confidence of our most immediate con- 
stituency. This certainly calls for a 
rigorous re-examination of the ends 
and means of legal education today." 

Conard thinks a more fundamental 
problem of law schools today is related 
to his concern for the need for more 
scientific knowledge on how laws work. 
"'iZre need to know more about the in- 
teraction between human behavior ancl 
the legal system," he said. "MTe have a 
formidable body of knowledge ahout 
prohibitions and penalties, for exam- 
ple, but we know very little about 
whether, when, and how much these 
legal commands deter criminal be- 
havior. Society is in desperate need of 
new knowledge about such subjects 
and it is the clear responsibility of the 
law schools to institute research. In a 
society so complex-so highly compli- 
cated by human artifices-as today's, 
society cannot trust its fate to laws 
which are based only on the habits of 
past centuries or  on the intuitions of 
political leaders." 

Two other U-hI Law School pro- 
fessors have held the AALS presidency 
during their tenure in Ann Arbor, al- 
though two other former professors de- 
serve mention. Henry RI. Bates was 
AALS president in 1912-13. And Edson 
R. Sunderland served as the organ- 
ization's head in 1930. Henry Wade 
Rogers, the Law School's first full-time 
law professor and dean from 1883 
to 1890, became association president 
several years after leaving Michigan, 
and John P. Dawson, a former secre- 
tary-treasurer of the Association, would 
have ascended the official staircase had 
he not accepted a call to administer 
American economic aid to Greece in 
1947. 

Conard is a native of Grinnell, Iowa, 
and came to the Law School in 1954 
from the University of Illinois Law 
Faculty. H e  earned his LL.R. at the 
University of Pennsylvania in 1936 ancl 
LL.11. and J.S.D. degrees from Colum- 
bia University in 1939 and 1942. Dur- 
ing llTorld TITar I1 he served as an 
attorney in the Oflice of Price .Admin- 
istration and the Office of Alien Prop- 
erty Custodian. His particular interest5 
are business organi7ation, comparative 
law, and the economic and quantita- 
tive analysis of legal processes. The  
literary products of these activities in- 
clude a casebook on business organi7a- 
tion, now undergoing i ts  third revision, 

the Americnn Jotil-no1 of Compnratiue 
Lnzcp, of which he is editor in chief, 
and his recent important book, A lc  to- 
mobile Accident Costs nnd Pn~jments. 

In  addition, Professor Conard is 
chief editor for the volume on business 
and private organization of the lnter- 
ncltionnl Encyclopedin of Compnl-ntiz~e 
Lou!, a council member of the Ameri- 
can Bar .i\ssociation's Section of Cor- 
poration, Banking, and Business Law, 
an executive committee member of the 
Council on Law-Related Studies, and a 
trustee of the Law and Society Asso- 
ciation. 

Prof. Paul Kauper Honored 

By Heidelberg University 

, 

, 

Heidelberg jurists who have vistcd the 
University of Michigan. I 

Paul G. Kauper, who holds a dis- 
tinguished professorship at the U-hi 
Law School as the Henry hf. Rutzel 
professor of law, and who is an inter- 
nationally recognized authority on con- 
stitutional law, has been awarded an 
honorary doctor of laws detgree by the 
Heidelberg University in West Ger- 
many. 

In conferring the de,gree of "Doctor 
iuris honoris causa," Heidelberg Uni- 
versity took special note of Prof. 
Kauper's contributions as "a spiritual 
bridge across the Atlantic." The  cita- 
tion reads: 

"In conferring this honor the Uni- 
versity recognizes one of the most dis- 
tinguished American constitutional 
lawyers. Professor Kauper has main- 
tained close personal and scl~olarly 
ties with Heidelberg. He has repeatccl- 
ly spent time here doing research, and 
at home he has given assistance in an 
outstanding manner to a number of 

"Professor Kauper's lively promotion 
of scholarly contacts between Germany 
and the United States accords with his 
concept of constitutional law. He is a 
champion of comparative studies in 
the area of constitutional law and at 
the same time an outstanding student 

1 

of European constitutional systems, 
whose lectures on American constitu- 
tional law are constantly enriched and 

I 
illustrated with European legal ideas. 
His publications have been helpful in 
spreading the knowledge of German 
law in the United States as well as the 
knowledge of American law in Ger- 
many. 

I 
"The University of Heidelberg, by 

conferring the title of Doctor iltris 
honoris cnusn on Paul G. Kauper, ex- 
presses its recognition of a spiritual 
bridge across the Atlantic and at the 

Prof. Kauper has long maintained 

I 
same time honors a broadly cultivatecl 1 
and industrious teacher and scholar." I 
close personal and scholarly ties with E 
German and other European jurists. 1 
Among his more formal activities in ! 
Europe were his participation as an 
American representative at a collo- 
quium in Warsaw on the subject of 
"The Concept of Legality in the So- 

l 
cialist State," a guest professorship on 
several occasions at the Max Plank 
Institute for Foreign Public Law and 
International Law at Heidelberg and 
his participation in a colloquium at 
Heidelberg on the subject of judicial 
review. 

Numerous other l~orlors have been 1 
conferred on Prof. Kauper over the 
years. Honorary degrees have been 
awarded him by American colleges and 
universities. I 

Honors from U-fill have included the I 
appointment to the Henry M. Rutzel 

' 

professorship in 1965 and the Distin- 
guished Faculty Achievement award in 
1959 for his "brilliance in scholarship, 
mastery of the art of teaching, and 
generosity in public service." In 1951 
he was awarded the American Bar As- 
sociation's Ross Essay Prize on the 
subject of "The First Ten Amend- 
ments." Recently he served as presi- 
dent of the National Order of the Coif. 

He is author of Cnscs rind A4nterial 
on Constit~~tionnl J,n7ir, Frontiers of 
Consfittitionnl Libe~t?) .  Ci.c~il Liberties 
and the Constifution, and Religion 
nnd the Conslilztlion. In addition, he 
has written many, many law review 
articles. 

Kauper has given much of his time 
in service to the city of Ann Arbor ancl 
religious groups. He served on the 
Ann Arbor Charter Revision Commis- 
sion, on the City Planning Commis- 



sion, and on an Ann Arbor Roard of 
Education committee to study racial 
imbalance in the public schools. H e  
was a member of the Hoard of College 
Education of the American Lutheran 
Church and the Commission on 
Church-State Relations, operating un- 
der tlie auspices of the Lutheran I Church in America. 

I Four New Professors 

To Join Law School 
i 

T h e  Law School has announced four 
new faculty appointments for the com- 
ing academic year. Three associate pro- 
fessors to join tlie Michigan faculty are: 

j Vincent Rlasi of Stanford University 
I School of Law; Robert A. Burt of 
) Chicago University Law School; and 
I Harry P. Edwards of the law firm of I Seyfarth. Shaw. Fairweather a n d 

Geraldson of Chicago. James A. Rfar- 
tin, currently a law clerk to Judge 

1 Harold Leventhal of tlie U.S. C ~ u r t  of 
I Appeals for the District of Columbia 

Circuit, will become an assistant pro- / fessor here. Edwards was graduated 
1 from the Michigan Law School in 1 1965. and Martin in 1969. 

I 
1 Automobile Product Liability 1 Advocacy Institute Topic 

Consunier advocate Ralph Nader 
and trial attorney Alfred S. Julien 
highlighted the 21st annual Advocacy 
Institute program in Hill ,Aud~torium 
in R~farch. 

Nader was at home with this year's 
topic. "Automobile Product Liability." 
H e  reiterated arguments against built- 
in automobile dangers from his l~ook,  
Unsafe At Any Speed,  and pointed 
out new developn~ents in design and 
failure law. 

Julien's devastating cross-examina- 
tion of an  "accident reconstruction 
expert" spearheaded tlie Institute's 
trial demonstrations. T h e  demonstra- 
tions-a key feature of each year's pro- 
gram-are a teaching technique origi- 
nated at the Institute, in which noted 
attorneys examine and cross-examine 
witnesses under simulated courtroom 
conditions. 

T h e  i\dvocacy Institute is sponsored 
by the Institute of Continuing Legal 
Education (ICLE) at the Uni~.ersity, a 
joint venture of the U-R'f Law Scliool, 
the MTavne State University Law 
Scliool, and the State Bar of Rlichigan. 

U-Rlf law professors Joseph R. Julin 
and Peter 0. Steiner were among this 
year's Advocacy Institute faculty. Prof. 

John ItlT. Reed, ICLE director, served of learing land along tlie .\u Sable : 

Enviro~iniel~tal law \ocietie\ have 
been sprouting up  at law schools a11 
over the country since last fall but, 
judging from recent reports 11y repre- 
selitatives of more than two do7en 
schools, tlie University of Jlichigan 
Law School's En~tironmental Law So- 
ciety has beer1 one of the most active 
in tlic country. 

Many of its efforts clin~axed durinq 
the Riarcli 10-14 environ~iiental teach- 
in sponsored in .\nn ,\rbor 11y EN.4CT 
(EN\.ironmental .ACTion for Survi.c~a1). 
a broadly based group of community 
and university citizen\ concerned 
about our deteriorating surrounding\. 
O n  the first clay of the teach-in, over 
600 people (including national press 
and television) heard a Society-spo~l- 
sored symposium of three prominent 
environment:tl litigator5 and Davicl 
Dominick. Commissioner of the Feder- 
al TZrater Pollution Control i\dmin- 
istration. Jlotleratetl by Prof. .2rtliur 

as moderator for all sessions. 

Environmental Law Society 

Has "Active, Flexible" Program 

R. >filler. D D T  foe Victor Ynnnacone, 
Sierra Club legal action committee 
chairman Donald Harris, and Scenic 
Hudson I'reservation Comniittee law- 
yer David Sive, along with Dominick, 
each defined his viewpoint and experi- 

1 ence, then an5wered questiolis before 
conducting \m:iller group discussions. 

Also during the Rlarcli teach-in the 
hlicliigan Society published the fir\t 
draft of an environmental law hand- 
I~ook. an effort coordinated with the as- 
sistance of Prof. William Pierce, which 
summarizes Rfichigan and federal air 
ancl water pollution laws as well as 
providing I~il>liograpliic reference\. 
Roger Conner, first-year law student 
who is one of the group's moving 
forces, presented testimony on tlie 
need to enhance c i t i~en  standing ancl 
eliminate tlie sovereign immunity doc- 
trine to the U.S. House Su1)comniittee 
on Conservation ancl hTatural Re- 
sources which visited .Ann Ar l~or  
Rfarcll 13 to hold hearings on student 
views of the environmental crisis. 

Rlichigan's En~~i ronmcnta l  I,aw So- 
ciety grew informally by sponsoring 
talks at the Law Schoolon ~>opulation 
growth, hard pesticides, and local es-  
aniples of envirox~mental damage. ant1 
by undertaking several spcci:ll l~rojccts 
initiated by its nienibers. Hunter 
Watson, a second-year student. ar- 
ranged a meeting with Consumers 
Power Company at tlie Law School to 
learn about that company's program 

River in M'esford County, Rfitliigan. 
Jeff Itaney, another law student, in- 
vited Don Nelson, a recent Law School 
graduate now with tlie National .\ir 
Pollution Control :\c!ministration, to 
give a seminar in air pollution law i 

~ e a l t h ,  Education, and ilrelfare. 
Several students are assisting attor- ' 

neys in Rfuskegon ancl hficllantl. Jficli- 
igan, with research ancl writing on 
pentling cases of rvater pollution and ; 
alleged unconstitutional taking of 1 
riparian lands. Others have been active 
in providing information to legislators 
in Lansing about Rfichigan House Hill 1 

3055. drafted by Prof. Joseph L. Sax 
of tlie Law School, to permit citizens I to contribute to the development of 
an  environmental common law in 1 

Michigan. (See related article in  this 
issue.) I 

I 

T h e  students in the Environmental 
Law Society plan to maintain a n  equal- ' 
ly active and flexible program next 

' 
year. I 

1 

sponsored by the Department of J 

New Book by Prof. Jackson 

On World Trade and GATT 

" \nyone ~ 1 1 0  reads G.4T-I' i\ likelv 
to have his sanity impaired." So said 
an .\merican Senator in 19il before a 
Conqressional hearing. It  was in part 
to relieve t l i i ~  exasperated feeling 
;~l)ou t the General \qreement on 
Tariffs and Trade that Prof. Tolin H. 
lackson of the Law School .cvrote 
TT'orld T ~ o c l r  117lc1 the T.n7ci of G,JTT. 
recen tlv published 1x1 Roh1)s-1ferrill. 
Tt i \  n lcgal nnalvsis wl~ich Tackson 
hope\ will asgift the governlnent om- 
cial, prij7;lte attornev, or leqal ~clinlar 
to learn about G.-\TI' or to tletermine 
preciselv rchat leq;11 commitments exist 
I~etrveen certain mem1)er nations at 
anv particular time. 

G.4TT is an international treaty 



among 76 nations designed lo goyern 
the permissible activities of the inem- 
ber governments in  regulating inter- 
national trade. I t  is the principal 
institution controlling international 
trade of non-Com~nunist nations. I t  
has been the sponsor of six major 
tariff and trade negotiating rounds 
since World IYar I1 (the most recent 
and most fruitful of ~vhich was the 
Kennedy Rouncl lroin 1962-67), and 
has been instrumental in dismantling: 
import quotas and in lowering tariffs 
on  m o s t manufactured products 
among Western industrial nations and 
Japan. As a result it is possible for the 
i-\inerican consuiner, for example. to 
purchase a much wider variety o l  
foreign products at more reasonable 
prices-German  vines or cameras, 
Japanese autos or motorcycles, British 
bicycles or scotch-than he would 
otherwise be able to do. 

Although the United States was one 
of the 22 governments which signed 
as original "contracting parties" to 
G A T T  in 1947, G A T T  has never been 
fully accepted by the U.S. Congress. I t  
is an "executive agreement" in Ameri- 
can law, accepted by the President un- 
der authority of the Reciprocal Trade 
A ~ e e m e l l t s  Acts enactecl by Cons-ress. 
CongTess has traditionally manifested 
some hostility towards GATT,  per- 
haps partly because JiIembers of C;OII- 
g e s s  have as constituents inclustries 
Tvhich seek protection fro111 competing 
foreign products-sheet glass, steel, 
textiles, chemicals and dyes, pianos, 
and bicycles, for example. Neverthe- 
less the United States has continued 
to participate in  G A T T ,  since it is a 
stabilizing force in world trade, and 
because it  is considered an essential 
institution for assisting the U. S. in 
gaining entry into foreign markets for 
U.S. exports. 

G A T T  began, Jackson lurites. "as 
only olle wheel of a larger 
the ill-fated International Trade Or. 
ganization, and, when that larger ma- 
chine fell apart before leaving the 
assembly line, this wheel became a 
unicycle on which burdens of the lar- 
ger machine were heaped. T h e  uni- 
c7,cle, for reasons not quite fully 
understood, has continued to roll 
through twJo decades sinc.e it was put  
together. To be sure, it takes careful 
balance to keep it rolling and ad hoc 
repairs anti tinkering have brougl~t  it 
to a point where the bailing wire ancl 
scrap metal Tvhich holcl it tosether 
form an almost incomprehensible 
maze of machinery. Yet there is little 
doubt that the unicycle has contrib- 
uted to man's purposes [of b r i n ~ i n g ]  
some orcler into the chaos of interna- 
tional trade." 

Prof. Jackson's principal research 
technique in writing this book was 
clirect observation ancl participation, 
as well as systematic analysis of hun- 
dreds of volu~nes of primary docu- 
nlents. H e  was assisted in this endeav- 
o r  by an invitation of Mr. Eric MTyncl- 
ham-White (Director General of 
G A T T  until 1968) to atiencl ancl ob- 
serve G A T T  meetings, ancl act as 
consultant to the G A T T  secretariat 
on  legal matters. Jackson spent eighi 
months in residence in Geneva in 
this work cluring the ICennetly Rountl, 
and followed it with contiilued close 
observation of G A T T  work from the 
U.S. This  also gave Prof. Jackson the 
opportunity to get to k!io?v clelegates 
to G A T T  ant1 benefit Eronl their ex- 
perience. 

T h e  docunlelitatiori probleni was 
more formidable. Fortunately a num- 
ber of the documents were made avail- 
able to the public (after a decision by 
the 76-nation governing body of 
G A T T )  SO use of these documents was 
liberalized somewhat. Rut the over- 
whelming bulk of docume~its gener- 
ated during the creation 01 G A T T  
(about 27,000 pages resulting from 
four major conferences between 1946- 
48) and by G A T T  work during two 
decades (another like amount) chal- 
lenged one of Jackson's principal re- 
search aims-to rely as nluch as 130s- 
sible on original resources rather than 
secondary work. T h e  documents are 
virtually unindexed; there is no "West 
digest" system for G A T T .  T o  conquer 
this material Jackson employed sev- 
era1 Law School students as research 
assistants and developed computer 
processing methods for indexing the 
documents. 

These research methods, his own 
new analysis of the material he gath- 
ered, and his observation, participa- 
tion, and discussions, have resulted in 
a comprehensive work of 800 pages of 
text, and another 150 pages of tightly 
organized appenclices, to produce the 
most original and thorough work on 
this unique and important interna- 
tional institution yet published. 

T h e  treatise-a legal analysis, he 
stresses, not an economic one, (al- 
though "the ~e ln t ionsh ip  of . . . eco- 
nomic issues to the legal issues . . ." 
has been noted throughout)-is di- 
vided into four parts: 1) the "Consti- 
tutional Law" of G A T T :  2) the sub- 
stantive obligations oE G A T T ;  3) the 
exceptions to these obligations; and 
4) some over-all reflections and con- 
clusions. 

"The central feature of GATT," 
Jackson explains, "is the commitment 
to limit tariffs that a nation can apply 
to imports of specific goods, and the 

generalization of these coinnlitments 
to all G A T T  parties through 111e 
h/Iost-Favored Nation clause." Thus  
each mernber nation prornises not to 
impose higher custon~s duties than 
those listed in its schedule of maxi- 
mum tariffs which it adopts (after ne- 
gotiation) lor its tracle. Each mem- 
ber also may not give preferential 
trade treatment to any G A T T  or non- 
G A T T  nation. 

Beyor~cl this, however, the G A T T  
treaty contains a series of obligations 
about government policy tolvards in- 
ternational trade. Ullder the "nation. 
a1 treatment" clause, a member nation 
must treat ilnported goods from 
G A T T  natiolls the salne as its own 
don~estically produced goods of the 
same kind, when it coines to internal 
taxation (e.g., a sales tax) or regula- 
tion. Quota restrictions on ilnports 
are prohibited, with some exceptions, 
and G A T T  countries are required to 
publish all their international trade 
regulations, including their tariffs and 
permitted quotas. Anti-dumping du- 
ties are regulated in detail, and cer- 
tain types of subsidies on exports are 
prohibited. These are examples of 
obligations designed to promote three 
other central functions of G A T T :  1) 
to protect the value of tariff conces- 
sions against "nullification" by vari- 
ous nontariff import barriers; 2) to 
establish a "code of trade conduct" to 
channel protectionist devices away 
from certain types o l  barriers; and 3) 
to institute consultation procedures 
and joint action to carry out the basic 
purposes of G A T T  of promoting 
trade and welfare in the world. 

Among these consultation and 
joint action procedures is one of the 
few means of sanctioning a member 
who violates a binding G A T T  obliga- 
tion. A clause of these provisions en- 
ables the members of G A T T  to 
authorize "retaliatory" actiol~s (in the 
form of special trade barriers) against 
an offending nation's exports. How- 
ever, this provision is not very effec- 
tive. Only once, for example, has 
G A T T  allowed one country to sus- 
pend its tariff concessions against 
another country under this clause. 
But in  this case the quota on wheat 
imports from the United States which 
was imposed by T h e  Netherlands (in 
response to U.S. dairy import restric- 
tions) did not disturb the U.S. signi- 
ficantly because of the greater eco- 
nomic size ancl power of the U.S. 

There are a series of exceptions to 
G A T T  obligations, once described by 
Senator Taft  as "such that a lawyer 
could drive a four horse team through 
any obligation that anybody has." 
These exceptions, however, have been 



payments are not adequate, since it  
allows only for quotas and not for 
tariff surcharges. There needs to be 
more help for developing countries. 
I t  needs major reforms before there 
is a severe monetary crisis o r  a de- 
pression spreading from countlli to 
country. Rut unfortunately with the 
climate of world opinion as it is, it is 
hard to foresee any basic reforms in 
the near future." 

When the time for such reforms 
comes. Jackson's book will clearly be 
the instrumental tool for ,guidance. I n  
the meantime. as he puts it, the book 
should assist those who have transac- 
tions in international trade and those 
who are working daily to keep the in- 
stitution from crumbling under the 
onslaught of political and protection- 
ist forces. Hopefully it will assist 
those persons to preseme their sanity! 

Law Students Organize 
Legislative a id B~~~~~ 

r 
I 

? - ? 

Peter D. Scllellie 

Scores of University of XIichigan 
law students have organized them- 
selves as tlie Legislative Aid Bureau 
and are \,olunteering their service to 
any community in need of legislative 
assistance-in drafting new ordinan- 
ces, revising old ones, or i r r~esearcl i -  
ing the issues and questions related to 
larv-making. Peter D. Schellie, L.AB 
chairman, explained his organization: 

"The L.\R serves as a research tool 
for various legislative bodies at  the 
city. county, and state levels. I t  offers 
to these legislative boclies the services 

l~ot l i  necessary to the continued sur- 
viva1 of G A T T  as an institution. and 
have hcen used to promote positive 
thrusts of policy such as helping the 
underde\~eloped nations to pursue de- 
velopment policies. 

T h e  most import;int type of extell- 
tion to G z 4 T T  obligations is the 
~vaivcr power. Under this I>omrer two- 
thirds o f  G.4TT members can grant 
an apl>lication for a wai~.cr from any 
G:\TT ohligation. Examples of ~vaiv- 
ers ol~tainecl by the U.S. include one 
wliicli granted special preferences be- 
tween Canada ant1 thi4 country on 
trade in auto parts, and one which 
,granted permission to impose import 
quotas on dairy products anci certain 
grains to preserve U.S. domestic farm 
price support programs under tlie 
,A,qricultural Adjustment Act. 

Some exceptions are "autolnatic" 
and require no  prior vote. One such 
esceptioli is the escape clause, which 
permits :i member nation to suspend 
any G A T T  obligation which under 
unforeseen circ~imstances causes any 
product to be imported into that ]la- 
tion in such quantities as to threaten 
domestic producers of a competitive 
product. Another automatic excep- 
tion applies to nations ~ v h o  are mem- 
bers of-or who just set u p  a sched- 
uled plan to become-a bona fide cus- 
toms union or free trade area, such as 
the E.E.C. o r  L,4FT.A; in spite of the 
Rlost-Favored Nation nondiscrilnina- 
tion clause. such nations can impose 
tariffs on goods imported from G.4TT 
member nations even though they do 
not impose them on tlie same goods 
imported from others in the free 
trade area. 

A third autoiliatic exception, in- 
voked more frequently in tlie 1950's 
than recently, qualifies G:\TT's gen- 
era1 prohibition against quotas. ",Any 
contracting party." reads .Article XII. 
"in order to safeguard its external fi- 
nancial position and its balance of 
payments, may restrict the quantity 
or value of nierchandise permitted to 
be imported to the extent necessary 
to forestall the imminent threat of, 
or to stop, a serious decline in mone- 
tary reserves. . . ." 

Although tlie possibility of indus- 
trial nations granting trade preferen- 
ces, in tlie form of lower tariffs, for 
example, to developing countries has 
been discussed a great deal in recent 
years, developing member nations of  
GLATT have not yet agreed on a plan 
to surnbit for consideration by the cn- 
tire membership. Rut developing 
countries may also autoniatically de- 
viate from G.4TT obligations by im- 
posing import quotas or raising their 
tariffs, "in order to implement pro- 

grammes and policies of economic dc- 
velopment designed to raise the gen- 
era1 standard of lilting of  their people 
. . ." under certain specified criteria. 

.\lthoug11 these automatic excel,- 
tions could 11e readily abusetl. G,ATT 
nations in fact resort to theln only 
when necessary. This  is in part be- 
cause the members (lo not wis11 to 
undermine the stal~ility of the organ- 
in t ion  by exploiting these safety 
valves and in part because any nation 
which raises tariffs on another coun- 
try's exports under one of the excep- 
tions is subject to reciprocal action 
against its own esports by tlie same 
country. 

Jackson sees the question of treat- 
ment of less-developed countries un- 
der international trade rule5 as one 
of the most I~asic concerns facing 
G A T T ,  along witli I~alance of pay- 
nients problems. Tn his conclu~ion, 
however, he points u p  selreral other 
problems, invol\.ing tlie language oE 
the G A T T  treatv and G.-\TT as an 
institution, which need attention in 
the future. 

Because the structure of internil- 
tional trade and econonlic relations 
have changed consideral~ly in the last 
twenty years, some of the language of 
G.4TT is outdated, either because it 
no  longer covers difficulties that were 
originally compromised or because it 
cannot be applied in new circum- 
stances. Furthermore, the language 
contains loopholes ~\.hicli are difficult 
to close 11ut ~vliicli permit the use of 
novel nontariff protectionist devices 
~i~liicli constitute serious barriers to 
free trade. One example is the im- 
port deposit scheme under which ;I 

member government. to protect do- 
mestic industry. requires any impor- 
ter of a competing foreign product to 
deposit cash witli the government u p  
to the value of tlie imported goods 
for a period of months. 

One of G.-\TT's institution:~l p - 0 1 ) -  
lems is that tlie amending process is 
estremely cumbersome. Some provi- 
sions require unan iniity. long since 
unrealistic. but elpen those  mend- 
inents needing only a two-thirds nc- 
ceptance are difficult to obtain. .An- 
other problem is that several "grand- 
father clauses" eseilipting particular 
practices of  the original menihers 
from the obligations of G . 4 T T  are 
unfair. now that there are so many 
newer members ~\~11o find it difficult to 
achieve such privileges through the 
process of obtaining wai~~ers .  

In sum. Jackson says. "G, ITI '  linh 
been a more effective instrument than 
we had a right to expect when it Ile- 
gan, 11~t  there are real clouds on the 
horizon. Its provisions on balance of 



o f  a large number of law students 
who devote a significant amount of 
time to work on  various legislative 
projects. These students utilize the 
vast resources of the U-Af Law Li- 

I brary, one of the finest collections of 
legal research materials in the nation. 
to prepare effective, imaginative legis- 
lation. 

".At present many municipalities 
I simply are unable to devote extensive 
I study to each legislative enactment 
1 due  to budgetary problems as well as ' the myriad of daily problems ~vllicll 

require immediate attention. M'hile 
the L.4B is expected to aid smaller 

I communities which have literally n o  
legal staff, it will also work with lar- 
ger cities since the staffs in those areas 
are often so overwhelmed with clay-to- 
day affairs that they have no  oppor- 
tunity to work in the area of legisla- 
tion preparation. In  atldition, re- 1 search materials readily available to 
students at  the Law School are not 

i as accessible to many legislative 
l~odies  or their staffs. 

' "ltrilling students who are fa~niliar 
with legal research feel that the over- 
all quality of legislation can be im- 
proved and the objective of any one 
specific piece of legislation can be 
more effectively carried out  through 
in-depth study of the area covered by 
the legislation. T h e  LA-\R has already 
worked with several cities in the ,Ann 
.Arbor area and has prepared one 
piece of proposed legisl:~tion for the 
JIichigan State Legi~lature. I n  the 
\.cry near future, the entire southwest- 
ern area of Xlichigan, and within a 
short time the whole of the State of 
Xlichigan will be served. T h e  Rureau 
would then expand its services to the 
midwest, and eventually to the entire 
nation. Such an  ambitious undertak- / ing would be carried out by the 

I gathering of research data and ex- 
/ perience in  a large number of legis- 
i lative areas, and then using these 
I pieces of legislation as starting points 

for future inquiries in that area. As 
1 the Bureau develops, it could offer 

I to a large number of governmental 
units a wide variety of pieces of legis- 
lation. all of which would of course ' 
be adapted to the individual govern- 
ment unit requesting the ordinance 
o r  bill. T h e  subject areas to IIe cov- 
ered by the Rureau would be virtually 

1 unlimited and the number of govern- 
ments served would be limited only 

I by the manpower available. 
I "Political, ideological, and personal 

factors are not relevant in the selec- 
tion of legislative projects. :It pres- 

, ent, ordinances in the arcas of CATV, 
gun control, consumer protection. 
ancl environmental areas are being re- 

Prof. Douglas Kahn Writes 
"Basic Corporate Taxation" 

/ 

I 
T t i  his recent book, ljmic. (;olpomte 

Tn.xntion, Professor Douglas Kahn de- 
parts from the traditional approach. 
Instead of following the life cycle of a 
corporation from creation to liquida- 
tion, the book begins with a consider- 
ation of tax consequences attending 
the withdrawal of funds from a tor- ' poration, i.e.. dividends, redemption. 

searched. I t  should also be notecl that 
the legislation being prepared by 
LAB is not written as 'model' legis- 
lation, but  as proposals tvhich, while 
being in the most sound form and 
language and utilizing the most up- 
to-date methods, are politically ac- 
ceptable so as to allow passage at the 
present time. 

"14Thile dealing with governmental 
units which are of course political in 
nature, the Bureau is anxious to avoid 
any connotations of partisanship. Ser- 
vices are available to legislative 
bodies as a whole and not to any par- 
ticular segment of those bodies. T h e  
role of LAB is strictly limited to the 
researching and drafting of legislation 
upon request of the legislative body. 
Further, its role does not extend to 
suggesting the enactment of any par- 
ticular piece of legislation nor does it 
extend to any manner of 'lol>bying' 
as regards the proposed legislation 
after it has been submitted. T h e  LAH 
is, of course, willing 10 answer ques- 
tions regarding the legislation, but it 
would not initiate any action to affect 
the ordinance or  bill. 

"The financing of the Rureau is 
still unresolved. All student activity 
would be on a non-compensatory 
basis, and thus the major cost of per- 
sonnel is avoided. Certain adminis- 
trative costs are. however, inherent in 
any such organization, and since this 
service is provided to governmental 
units without asking for compensa- 
tion, the Bureau will suggest the pos- 
sibility of a donation from the unit 
receiving the assistance. This  will in 
no w;\y, however, be mandatory, nor 
will it flavor further relations with 
that body. LAB is hopeful of finding 
an individual, foundation, o r  corpo- 
ration which is sufficiently interested 
in the future development and 
growth of the legal system at the local 
and state level to make a #grant to sup- 
port this project, so that even the 
voluntary contribution method may 
be eliminated." 

Prof. William J. Pierce is acting as 
the LAB'S faculty advisor. 

lie and where the reader can obtain f 

more detailed information on specific 1 
areas." ;I 

and 1iquicl;ttions. I t  the11 examines 
the formation of corporations in the 1 
context of the several alternative 1 
forms of reflecting proprietary inter- 
est in the enterprise. 

"The choice of corporate forms- 
the representation of capital contri- 
butions as common or preferred stock 
or debt-is dictated primarily 11y the 
tax consequences of withdrawing 
funds from the corporation and by 
business and estate planning consider- 

is useful to have these matters in 

i 
ations," Prof. Kahn explains, "and it , 

view when examining incorporation 
problems." Since the corporate struc- 
ture may be modified subsequent to 
incorporation, the book examines 
the tax and planning considerations 
relevant to such modifications and to 
corporate acquisitions. 

Kahn's book, published by the In- 
I 

stitute of Continuing Legal Educa- 
tion, is designed both for students 
needing a concise treatment of cor- 

wanting an overview of the system. "I 

I 
porate taxation and for practitioners I 

I 

Kahii has used nunlerous Ilyl~otheti- 
cal cases to illustrate operation of the 
tax laws and the intertwining of vari- 
ous problems so that the lawyer may 
be apprised of the interrelationships 
of problems he otherwise would see 

1 only in isolation. "hforever, because 
I abstract discussion of tax principles 

is sometimes difficult to comprehend. 
1 the use of hypothetical examples 
I 

didn't attempt to write an exhaustive 
treatise," Kahn points out. "The 
book spells out the basics and points 
out where more subtle problems may , 1 



frames textual discussions in more 
readily understandable concrete set- 
tings." 

T h e  new work is a substantially en- 
larged and revised edition of T n x  and 
Bztsiness Planning for Clo.~ely Held 
Corporntiotls, published in 1968. The  
shift in emphasis is apparent from 
the new title. The  new volume up- 
dates and expands the prior work, 
and includes treatment of corporate 
acquisitions, collapsible corporations, 
and business planning considerations. 
There also is detailed examination of 
buy-out arrangements for stock of 
closely-held corporations. This in- 
cludes discussion of the relevant in- 
come and estate tax laws, qtate corpor- 
ate laws, and alternative funding 
methods with particular emphasis on 
life insurance funding. 

Prof. Kahn has already prepared ax1 
addendum to the new edition treating 
changes enacted by the 1969 tax re- 
form act and cross-referring those 
changes to the appropriate portions 
of the book. 

Recent Alumni Appointed 
Supreme Court Clerks 

Two iiielnbers of the Law Scllool's 
1969 class have been appointed U.S. 
Supreme Court law clerks for the 
1970-71 term. Richard H. Sayler. 
(below) former editor-in-chief of the 
~Michignn La711 Review, will be a clerk 
to Justice Byron R. White. Robert E. 
Gooding, Jr., (col. 2) who served as 
an article and book review editor of 
the Review, will be one of five "joint 
clerks," a new arrangement under 
which the clerks are made available to 
all the Justices. The  joint clerks are 

appointed through the office of the 
Chief Justice on the recommendation 
of all the Justices. Sayler is currently 
clerking for Chief Judge J .  Edward 
Lumbard of the U.S. Court of Ap- 
peals for the Second Circuit. Gooding 
is presently a law clerk for Judge 
Walter V. Schaefer of the Illinois 
Supreme Court. 

Prof. Miller Appointed 
To Census Review Panel 

Professor Arthur K. RIiller of the 
U-RI Law School, a prominent conl- 
nientator in recent years on various 
aspects of computer technology and 
individual privacy and a frequent cri- 
tic of some of the inforlnation and 
surveillance activities of the govern- 
ment and industry, has been ap- 
pointed to n special Decennial C;ensus 
Review Committee by Secretary of 
Commerce Riaurice H. Stans. ?'he 
purpose of the Committee is to eval- 
uate and review the federal govern- 
ment's decennial census. The  Coni- 
mittee's creation grows out of the 
widespread debate over the activities 
of the Census Bureau and the dissat- 
isfaction with some of the questions 
on the 1970 census. Congress current- 
ly is considering legislation that 
would reduce tlie penalties for failing 
to reply to the census and reform 
some of the Bureau's practices in the 
hopes of insuring the privacy of citi- 
Lens. 

According to the statement of objec- 
tives of the Review Committee issued 
by Secretary Stans: "This review needs 
to bring to bear major different values 
and viewpoints that are concerned 

with a fundamental question of the r 
proper balance between the needs of 
society for information about itself to 1 
govern itself and guide its public and i 
private activities, the rights of in- 1 
clividuals to personal privacy and a 
degree of freedom from government 
injunction and restraint, and the : 
obligation of inclividuals in a demo- 1 
cratic society to assist and support the 
public responsibilities of that so- , 
ciety." ! 

The Committee will inquire into 1 
the proper purpose, scope. and con- 
tent of the decennial census; what , 
measures can and should be taken to i 
minimize the burden on the public in 
furnishing information for the census; ! 

whether there is a need for additional 1 
safeguards to protect individuals from ; 
any detriment that might arise from 1 
the census; and how to improve the j 
accuracy of the census count and its 
other statistical activities. 

I 

Professor Rliller has appeared be- 
fore a number of United States Sen- ; 
ate subcommittees on such subjects as 
the National Data Bank, credit bu- 
reaus, the census and other govern- 
ment questionnaires, and computers 1 
and privacy, and is currently writing a , 
book tentatively titled The Dossier 
Society about tile various threats to 
privacy in an iiicreasingly informa- 
tion- and computer-based world. 

Riiller also is a member of the Ad- 
\.isory Panel of the National Academy 
of Sciences' Project on Computer 
Data Ranks: and senes on a panel on 
the Legal .Aspects of Information Sys- 
tems of the Federal Council on Sci- 
ence and Technology. The  National 
,4cademy of Sciences panel will con- 
duct a nationwide investigation into 
the *growing use of computers and 
consider whether this poses a threat to 
civil liberties. The  distinguished 
group consists largely of judges, con- 
,gressmen, college presidents, scien- 
tists, and governmental officials. 

Raymond Dykema, Alumnus, 
Given Achievement Award 

I 

Raymoxid Ii .  Dykema. a member of 
the law firm of Dykema, Wheat, 
Goodnow ancl Trigg in Detroit, was 
presented tlie University of Riichigan 
Outstanding .4chievement Award. He  
was one of four University alumni to 
receive the lionor last fall. He  has left 
"a decisive imprint on the practice of 
law in Detroit and has esercised as 
well a strong and beneficient influ- 
ence on the business community," the 
citation said. 
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1. Douglas A. Kahn; 2. Stanley Siege]: 3. Beverley J. Pooley; 4. Joseph R. Julin; 5. Francis A. Allen; 6. L. Hart Wright; 
7. George E. Palmer; 8. Theodore J .  St. Antoine; 9. Luke K. Cooperrider; 10. G. Joseph Vining; 11. Donald Regan; 12. 
IVhitmore Gray: 13. Eric Stein; 14. Roger A. Cunningham; 15. Marcus L. Plant; 16. Olin L. Browder, Jr.; 17. William J. 
Pierce; 18. :lrthur R .  R,filler; 19. R~latthew P. T .  h,lcCauley: 20. Craig Norville; 21. John W.  Reed; 22. David D. Joswick; 
23. James J .  White; 24. David L. Chambers; 25. George L. Dawson; 26. Jerold H .  Israel; 27. Richard V. Wellman; 28. 
Terrance Sandalow: 29. Paul G. Kauper; 30. Yale Kamisar; 31. Frank Kennedy; 32. Carl S. Hawkins; 33. Roy F. Profitt; 
34. Russell A. Smith; 35. Richard 0. Lempert: 36. William Mr. Bishop, Jr.; 37. Paul D. Carrington: 38. l o h n  H. Jackson. 
Faculty members not in the photo: Alfred F. Conard: Roger C .  Cramton; Samuel D. Estep; Robben IY .  Fleming: Robert 
J. Harris; Thomas E. Kauper; Robert L. Knauss; Marvin L. Niehuss; Jack Richard Pearce; Alan N. Polasky; Joseph L. Sax: 
Peter 0. Steiner; ,Andrew S. Watson; Layman E. Allen; Edmond F. DeVine; Charles Donahue; Patricia N. Blair; Virginia 
Davis Nordin; Angus Campbell; Robert ,4. Choate; Albert J. Reiss, Jr. 
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Sen. Philip Har t  (lower micldle). IVilliarn Buckley 
(lower lei;). ~ a l ~ h  Nader (left); and  Judge ~ e o r i e  
IV.  Crockett, Jr., of the Detroit Recorder's Court 
(lower right) were among the many speakers rvlio 
visited tile Law School dur ing  the winter months. 

Judges, from left: Dean Allen, Justicc Dethmers, Justice I\'hite. 
Judge hIcCree, and Prof. Kauper; students, from left, I\'illiam 
Scharf, David Kalbercr, Robert Feene~,  and Robert Gault. 

Law School juniors James P. Feeney of Southfield and 
Robert RI. Gault  of Pittsburgh won the school's 46th annual  
Henry C. Campl~e l l  fiIoot Court Competition. 

Defending a prosram of state aid to parochial schools. 
Feeney and  Gault  were chosen by a pancl of five judses 
over David L. Kall~el-er of Harper  IVoods and  I\'illi:~m H. 
Scharf of Toledo. 

RIembers of the Court were U.S. Suprenic Court Justice 
Ryron R.  IVhite: Judge IVade H .  RfcCree, Jr., of thc 6th 
U.S. Circuit Court of Appeals; hlicliigan Supreme Court 
Justice John R .  Dethmers; and  Dean Francis ,\. Allen ancl 
Prof. Paul G.  Iiauper of the law school. 

Semi-finalists in the competition werc: 
IVayne C. Dabb Donald Law Dearicll Rccw 
Gene A. Fal-bcr Alan R. Lcpcnc Ronnltl J. S t ~ k a  
John P. Finch J.  Tel-rncc Lyons Gnry L. \\ralkcr 

Thomas R .  Huck John A. Powcll Gcrald 1'. I\'cigle 

A #group of Law Scliool studcnts. with finar~cial support  
fro111 the Lawyers Club Board of Directors ant1 the Law 
School, sponsored a one-day Conference o n  Leznl Education 
last Rfarch. Various topics related to legal etlucntion were 
clisctlssed in small ,group sessions in  which botli the facolty 
members ancl students participated. 





by Professor Robert 1. Knauss 

BACKGROUND 

In looking at patterns or ap- 
proaches to securities regulation in 
different countries, various factors 
make comparisons particularly diffi- 
cult. A danger in any comparative 

study is that the comparison may 
focus only on the specific statutes 
and regulations and not pay suffi- 
cient attention to the real differen- 
ces in operation. I t  is obvious that 
differences in size and type of securi- 
ties markets must be a part of any 
comparison of the existing regula- 
tion. One must also consider funda- 
mental differences in business prac- 
tices. 

For example, in the United 
States, unlike England and the 
European countries, securities are 
sold. Mre take for granted the fact 
our brokerage houses are large, and 
have numerous branch offices and 
literally hundreds of thousands of 
account representatives. By com- 
parison, in England up until very 
recently no brokerage house had 
more than 20 partners; there were 
none with more than four or five 
individuals who were not partners 
who would ever have any contact 
with clients, either institutional or 
individual. In Belgium the vast ma- 

jority of brokers operate indepen- 
dently, and only one or two large 
firms have as many as a half dozen 
individuals working together. In 
Europe you have neither advertis- 
ing and marketing, nor the exten- 
sive investment advisor services. 
This marketing in the United States 
not only helps maintain the liquid- 
ity of our secondary trading market 
but also is one of the major reasons 
for our extensive regulatory struc- 
ture. 

The  salesman has begun to infil- 
trate Europe through the mutual 
fund route. I t  is si,gnificant that it is 
in this area that countries like Swit- 
zerland and Germany, which have 
practically no other securities r e p -  
lation, as we know it, -have enacted 
some regulation. 

In almost every developed coun- 
try (and also in many that under 
any classification must be regarded 
as "underdeveloped") there has 
been an explosion of new regula- 
tory activity dealing with security 



markets. A unique aspect of much 
of this activity has been its motiva- 
tion. 

Securities regulation in t 11 e 
United States has de~.elopecl pri- 
marily out: of catastrophe. Tlle 1933 
and 1934 acts coming after tlle 
"crash" and the depression were 
largely a result of the public re- 
porting of manipulatioil and inves- 
tor loss. T(\Thile many have rational- 
ized this legislation as designed to 
increase investor confidence, i t  has 
been, and continues to be, difficult 
in this country to get any changes 
in the regulation based on eco- 
nomic considerations. I recall the 
time ~vhen  I rvas working rvith the 
Special Study of the Security Mar- 
kets in 1962, ancl had drafted a re- 
port which I thought reasonably set 
out the desirability for treating the 
large over-the-counter companies, as 
far as their reporting requirements 
were concerned, the same as the 
listed company. T h e  response to 
this proposal was that i t  coultl 
never be "sold" to Cong-iess unless 
the report was spicecl up  wit11 some 
horror stories of investor loss due to 
inadequate proxies ancl inadequate 
or non-existent annual reports. The  
pattern of development of most of 
the early securities regulation has 
been the same. T h e  various amend- 
ments to the Company's Act in Eng- 
land have closely followed market 
recessions and then the various gov- 
ernment studies reporting abuses. 
T h e  Belgian act, as clid ours, came 
as a direct result of the depression 
in 1930. 

Japan is a special case. There the 
development of securities re<gula- 
tion can be traced to the occupation 
forces immediately after World 
TVar 11. As part of his "hmerican- 
ization" of Japan, General PIacAr- 
thur instituted in 1948 a securities 
act ~vhich is a short-hand coinbina- 
tion ~rersion of our 1933-1934 Secur- 
ity Acts. This included setting up 
an independent agency similar to 
our SEC. Japan has had serious 
problems digesting this regulation. 
and, despite the great similarity be- 
tween the language of their statute 
and ours, the actual practice and 

operation of their regulation is lar 
cliff erent. I n  Germany the occupy- 
ing forces ignored securities regula- 
tion ancl the German securities mar- 
ket until quite recently has been 
basically unregulated. 

A coinpletely different niotiva- 
tion has been behind illucll of tlle 
recent reforms in securities regula- 
tion. This is typified in the new 
Frencll securities acts. Legislation 
resulted not fro111 a desire to protect 
investors from loss, but froill a de- 
sire to iinprove the quality of the 
security markets. Ti\7hile there were 
some specific problems sucll as take- 
over bids ancl the desire to control 

"In almost every de- 
veloped country (and 
also in many that un- 
der any classification 
must be regarded as 
' u n d e r d e v e l o p e d ' )  
there has been an ex- 
plosion of new regula- 
tory activity dealing 
wi th secur i ty  mar-  
kets." 

the sale of mutual funds, the regu- 
lation resulted in large part because 
of the belief that extensive regula- 
tion is one of the reasons the U.S. 
securities market is large ancl active. 
There have not been any particular 
crises or evidence of investor loss, 
but instead a desire to improve tlle 
quality of the security markets. 
Rightly or wrongly the weakness in 
national gro~vtli was laid in part to 
a weakness in the securities mar- 
kets. This  has been expressed by 
Servan-Schreiber, tvho in discussing 
the sale of Eurobonds by U.S. cor- 
porations ancl subsequenl mevger or 
purchase of French concerns by U.S. 

subsicliaries said in effect "the 
clainn Americans are using our cap- 
ital to buy us"-perhaps a para- 
phrase of the Pogo statement  tie 
have met the ene?lly and they are 
us." The  desire in nlany co~nt r ies  
now is to "improve" their own se- 
lcurity markets, and the creation 
of regulatory structures is seen as an 
important prerequisite. Thus the 
motivation for nluch of the new 
regulation has been not from a neg- 
ative position of protecting inves- 
tors from fraucl, but from a positive 
one that the reg-ulation will be 
beneficial to the financial system. . . 

CURRENT TRENDS IN 
REGULATION 

As nlentioilecl earlier tllere is cur- 
rent activity in new securities regu- 
lation in Inally countries. Among 
the trencls I see in the future are 
the lollowing: 

a) T w t l e  R e g u l n t i o ~ l .  There is a 
g:.ro~,ving comprel~ension for the 
neecl to regulate trading. The  desire 
is two-fold: (1) to concentrate all of 
the trading in one place and there- 
by ilnprove liquidity, and (2) to 
protect investors since at least in 
theory the professional is less likely 
to be involver1 in nlanipulation or 
frauclulent activity. The  role and 
importance of a goocl secondary 
market has only recently been rec- 
ognizecl. TiVe are Car ahead in the 
area oT disclosure oT trading data, 
stock watch programs, guarantee 
funds to protect against broker in- 
solvency, and margin and credit re- 
quirements. As mentioned earlier 
the regulation of selling practices 
has in the past been almost a unique 
problem to the U.S. The  question 
being askecl by many Europeans is 
how can you develop goocl active 
trading markets, and yet avoid what 
they see as the evils of the boiler- 
room operation and the hot issues. 
At the other end of the scale, the 
q-io~,ving importance and problems 
created by tlle iilstitutional investor 
are only beginning to be recognized. 
As yet these problems have not been 
adequately analyzed, or treated in 
the U.S, or elsewhere. 



b) Ins ide7 tmdi l~g . .  AS a part ol 
improving confidence in the trad- 
ing market, there is widespread in- 
terest in regulating insider trading. 
The  new French Act goes further in 
this respect than any regulation out- 
side of the United States. I t  defines 
"ii~sicler" not only to mean officer 
and director or 10 per cent share- 
holder, but also to inclucle other 
persons ~ 1 1 1 0  because of their job 
have access to insicle inforination- 
the definition sounds a bit like the 
Texas Gulf Sulphur opinion. T o  
meet the problem of bearer securi- 
ties (almost all equity securities in 
Europe are issued in bearer form) 
the French regulation requires that 
any individual designated as an in- 
sider must transfer his shares into 
registered certificates; the insider 
then must report any trading. 

c) Take-one?. bids. These bids 
have been subject to special legisla- 
tion in several countries. I n  Eng- 
land the City Cocle, a self-regulatory 
code developed under pressure of 
f o r m a 1 government regulation, 
places restrictions during takeover 
bids that are more extensive than 
present in the United States. In  acl- 
dition to protections directed to 
the target company ancl its share- 
holders, the Cocle contains protec- 
tions to those making the take-over 
bid against soine defense tactics on 
the part of the target company. 

d) Mziteial Fzinds. Regulation of 
these funds is probably the one area 
of almost universal concern. Sales 
practices involving mutual funds 
are under stucly in many countries, 
and the question of contractual 
plans and the front end load are the 
subject of much recent legislation. 
The  regulatioil of inanageinent 
companies ancl management fees 
are also more far-reaching in some 
other couiltries lhan in the U.S. 

e) C o ~ ~ t z n ~ i o z i s  R e p o ~ t i n g .  In the 
U.S. as else.rvhere the primary bur- 
den on corporate disclosure has oc- 
curred at the time of new security 
offerings. The  TATheat Report issued 
last year in this country stresses the 

I importance of continuous registra- 'i 
tion and reporting of 111e company 

I 

rather lhan the particular issue. I 

would expect that this emphasis on 
continuous disclosure w i 1 1 be 
stressed in most countries, ancl the 
concept of "public offering" as a 
time for special disclosures will dis- 
appear. 

1) Ope111119 z l f )  of l l ~ e  B o w  tl 
Roonl .  The  final area in w~hich I 
loresee new regulation may be the 
rnosl controversial-bul dlso the 
nlost important. I1 concerns the 
drive to "open up the board room," 
and to broaden the base of decision- 
making within a corporation. The  
ideas in this area are. not new, but 
the pressures connected xvith our 
continued involvement in Vietnam 

"The drive to 'open up 
the board room' and 
to broaden the base 
of decision-making 
within a corporation 
(is1 not new, but the 
pressures connected 
with our continued in- 
volvement in Vietnam 
and our current con- 
cern for  environmen- 
tal issues gives [these 
ideas1 a fresh impor- 
tance." 

and our cui-rent concern for envi- 
ronmental issues $ves them a fresh 
importance. 

I clo not thiilk that initially the 
new regulation Miill f o l l o ~ ~  the clirec- 
tion of appointing government or 
other outside directors. Co-determi- 
nation in Germany with labor rep- 
resentatives appointed to the Board 
of Directors is an exainple of this. 
My best guess is that regulatory pres- 
sure for reform will be evidenced 
through tlle proxy system. I think 
there will be pressures to allow 
shareholder proposals to appear on 
management prosy statements in- 
volving corporate institutional deci- 
sions in a broader sweep than at 

present. An example is the pending 
lawsuit against Do-tv Chemical Com- 
pany in which some shareholders 
want to place on the company proxy 
a proposal to amend tlle corporate 
charter to forbid the sale of napalm. 
WIajor corporations are soon going to 
be faced with shareholder resolutions 
regarding corporate decisions affect- 
ing the environment. I think, also, 
that there will be renetved pressure 
to allow alternate slates of nominees 
for directors to appear on the man- 
agement proxy. I n  addition there 
will be efforts to open up the board 
room in the sense of requiring more 
disclosure concerning- the decision- 
making process, a moveinent for 
open meetings and an opportunity 
for other interests in addition to 
shareholder interests to have a direct 
input to the board of directors. 

The  role of institutional investors 
may also become more important. 
Traditionally the management of 
institutional investments h a v e 
tended to vote with management 
of the companies of the stock they 
holcl. Those holcling beneficial in- 
terests in the institution have not 
been able to vote the proxies in the 
underlying stock. Recently, a group 
of stuclents and faculty at T h e  Uni- 
versity of Michigan requested that 
tlie University develop soine mechan- 
ism by ~vhich students and faculty 
coulcl influence how the pro-xies for 
Dow Chemical stock are to be voted. 
The  outcome is not apt to shake the 
foundation of Doxv, but the matter 
is not insignificant-the University is 
reported to hold over one million 
dollars of Dow stock in its endow- 
ment portfolio. 

Tlie regulation of the giant cor- 
poration is entering into a new phase 
of development both in this country 
and throughout the ~vorld. Securities 
regulation is progressiilg from liinit- 
ecl concepts of investor protection to 
regulation designed to proinote cle- 
ve lo~ment  of securities markets, and 
more l~roadly to regulations involv- 
ing corporate decision-making. At 
a minilnun1 it  is clear that the cor- 
porate and securities lawyer in the 
next decade ~vi l l  be called upon to 
face iinportailt new challenges. 



AND THE 
PUBLIC INTEREST 



Extracts from a paper delivered at a conference 
on the legal-economic aspects of conglomerates, 
University of Chicago, October 17, 1969. 

by Professor 
Peter 0. Steiner 

If by public interest we mean 
merely public curiosity, the answer 
to "What is the public interest?" is 
"considerable." T h e  literature on 
conglomerates has expanded at  least 
as rapidly as the conglomerates them- 
selves and there is no shortage of 
policy prescriptions by economists, 
lawyers, and journalists. Indeed my 
concern has shifted from wonder- 
ing if I could define the relevant 
issues to wondering if there is any- 
thing left to say. . . . 

I take it  we mean more by the pub- 
lic interest than mere curiosity. Else- 
where I have wrestled the definition 
of the public interest to a draw in 

, 32 pages, and I will not repeat that 
exercise. But my central position is 
that a free people are free to define 
any areas of collecti~e concern that 
they wish, using the political process 
and such limitations on majority 

, rights as may previously have been 
established. 

T h e  implication of this view is 
that one must look to collecti\,e, sub- 
jective views as well as to objective 1 facts in determining the public in- 
terest. I t  is more difficult to discern 

such views than to admit they may 
exist. One is tempted to avoid the 
problem either by delegating it to 
"responsible political officials" or by 
redefining the public interest to 
make it  independent of attituclinal 
matters. MTllile political officials are 
ultimately responsible to the people, 
they can misperceive public prefer- 
ences or choose to bend them toward 
their own views of what is proper. 
Debate about the legitimacy and wis- 
dom of public policy requires an in- 
dependent determination of where 
lies the public interest. 

If we cannot delegate the problem 
of determining the public interest, 
can we define our troubles away? A 
narrow view of the public interest 
in conglomerates would focus on the 
notion of economic efficiency. In  this 
\-ie\v the task of defining the public 
interest is easy in principle, if harder 
in practice. I t  invol\.es listing all of 
the possible effects on efficiency of 
conglomerate firms (or of conglomer- 
ate acquisitions), evaluating the 
probability that they will occur, de- 
termining their sign (i.c.,  whether 
they generate benefits or evils), and 
making enough of a quantitative 
reckoning to form a judgment about 
over-all eRect. This is a formidable 
task, unless one further defines it 
away by assuming that any arrange- 
ment which is made freely and 
which survives may be presumed 
efficient. But it is a task for ~vhich 
economic and quan ti tati1.e analyses 
are well suited. Happily such evi- 
dence is being sought. Quantitative 
analyses are important in progressing 
from the easy job of listing possi- 
bilities to the required task of esti- 
mating pi-obabili ties. 

Having made a bow toward ortho- 
doxy, let me state my heresy boldly: 
there is no thing inherently compel- 
ling about this narrow definition. 

People may and do  care about other 
things. I f  by the public interest we 
mean something in which efficiency 
is but one element and in  which such 
things as "size," "economic power," 
"fairness," "freedom," and "the qual- 
ity of society" are also elements, we 
have a more formidable task of 
evaluation. TI7e still require careful 
and ingenious identification and  
measurement of effects, indeed we 
require them more urgently. Nor is 
i t  acceptable to argue that most of 
these things are too difficult to meas- 
ure and thus we have license to neg- 
lect them. T'o neglect them assigns 
their value as zero, and clearly there 
is no presumption for assuming that 
result here or elsewhere. But even if 
we solved all difficulties of this kind, 
we would need more-for instance 
how do  we balance a "kno.rvn" 
(and presumed beneficial) efficiency 
against a known (and presumed ad- 
verse) increase in economic power? 
Assigning weights is not a measure- 
ment problem, but a problem in so- 
cial choice. Thus  the questions of 
tvhether there is a "social view" of 
the proper rveights, and if so how i t  
is articulated and legitimized is of 
vital importance. 

As an economist 1 will not refrain 
from dealing at length with the effi- 
ciency issues. But patently my assign- 
ment is broader. For although i t  is 
difficult to classify neatly the nature 
of public concern in the conglomer- 
ate phenomenon it is perfectly clear 
that i t  is not limited to efficiencies, 
competitive or otherwise, and the 
role of market structure therein. I t  
is clear that even together, econo- 
mists, lawyers, and businessmen en- 
gaged in or fearful of take-overs do  
not reflect the l~roader  constituency 
that defines a clarion cry for public 
action. IVhatever i t  is that motivates 
hlr. McLaren when he speaks of se- 



"The danger is that the response of the courts or the Congress 
no less than the Department of Justice may be to attack the 
phenomenon of the conglomerate merger rather than the specific 
practices which give rise to a legitimate public concern." 

\.ere economic and social disloca- 
tions, it is clear that he believes he 
is lesponding to a basic political de- 
inand that sonleone do something 
about the new d e ~  elopment. I an1 
not concernecl here with ~vhethei- (as 
he believes) the an ti trust laws are 
the appropriate ~ehic le ,  or whether 
(as his predecessors believed) tlle 
principal problems should be dealt 
with by other agencies or by new 
legislation. T h e  issue, instead, is 
whether there is a perceived dernancl 
for pzlbllc action, and if so what 
kind of response is appropriate. 

TVith some risk of oversiinplify- 
ing, tlle effects, the public concern, 
and the debate over required public 
policy (if any) can be grouped into 
four categories which I will desig- 
nate as ( I )  financial-speculative; (2) 
entrepreneurial; (3) macro concentra- 
tion and centralization; and (4) eco- 
nomic efficiency I will speak about 
each at least briefly, but I note as a 
preliminary matter that inost of the 
lay discussion ancl curiosity revolves 
around the first two and most of 
the discussion around 
the last two. This lends some cliffuse- 
ness to the discussion of congloiner- 
ates. . . . 

Under this heading I would col- 
lect the fears that hanky-panky-if 
not ou~r igh t  fraud-is being perpe- 
trated upon a gullible public by 
shi-e~\~d promoters, insiders, and spec- 
ulators and that this is encouraged 
by public authorities through tax 
policies and in other ways. 

These considerations apply almost 
exclusively to the financial aspects of 
mergers. hly guess is that if there is 
an unainbiguous, deep, ancl abiding 
unease in the public at large about 
conglonlerate mergers, i t  arises here. 
Even those who may admire either 
the dynamisin or the efficiencies of 

conglomerates tend to get apprehen- 
sive about phrases like "chain letter 
effect," "funny money," and "pyra- 
midding of debt." 'Those who attack 
conglomerate inergers seldom fail to 
play upon these concerns. 

Let me assume here (as I believe) 
that there is basis for some concern 
and that there is neither desire nor 
necessity to be bound by the rule of 
cnvent enzptor in securities transac- 
tions. T h e  danger is that the re- 
sponse of the courts or the Congxess 
no  less than the Department of Jus- 
tice inay be to attack the pllenoinen- 
on of the conglon~erate merger rather 
than the specific practices which give 
rise to a legitimate public concern. 
An undiscrimillating and vaguely 
articulated public dissatisfaction 
inay legitimize an attack which visi- 
bly hits this target and less visibly 
hits the beneficial aspects of con- 
glomerate firms as well. If there are 
financial-speculative problems, they 
are specific problems and they in- 
vite specific solutions. . . . 

Let us suppose for the remainder 
of this paper that any financial or 
speculative dangers of conglomerate 
rnergers can and will be remedied by 
appropriate specific policies. In  so 
saying I do not wish to imply that all 
conglomerate inergers involve unfor- 
tunate financial manipulation, nor 
that that there may not be potential 
or actual financial benefits to society 
(some of which we examine below) 
in some conglomerate mergers. 

But such part of the case against 
conglomerates that arises here seems 
quite separable, and clarity is 
achieved by separating it. 

Unlike the speculative-financial, 
the entrepreneurial aspects are neith- 
er separable nor necessarily adverse 
since they are concerned with the 
heart of the organism. For the con- 

glomerate firm, if it is anything, is 
a firm wit11 faith in the entrepreneu- 
rial function, wit11 belief that man- 
ageinent matters and that profits can 
be made by substituting "alert," 
"dynamic," "progressive" manage- 
ments for stodgy ones. The  contein- 
porary conglomerate firin is not 
nlerely a relatively static suin of its 
incliviclual parts; it is not a holcling 
company in the conr~entional sense 
of that word. 

Nor are these firms' entrepreneurs 
(in Schumpeter's sense) the relative- 
ly faceless organization inen that we 
have come to associate with large 
companies. The  personality cult of 
the conglomerators-the Ling's, the 
Geneen's, the Ash's, the Bluhclorn's 
that Fol.tt~ne, T i m e ,  and even the 
Wall S t ~ e e t  Jour i~n l  and the Nezc, 
Y o ~ k  Tiitles profile with such atten- 
tion and loving care-is characterized 
(in restrained moments) by phrases 
such as "exuberant," "dynamic," and 
"high riding." Compare: "quietly 
competent," "shrewd," and "imagi- 
native," adjectives recently used to 
describe the new Ford troika. TYlleth- 
er there is a real difference underly- 
ing such semantics is incidental to me 
and I leave the matter to the psychol- 
ogists. But the attitude of the press 
and the public is re~~eal ing.  For if it 
is true, as I believe, that these men 
and their companies excite more ad- 
miration than apprehension on tlle 
part of the public at large, it argues 
against the esistence of a latent de- 
mand for public action to close the 
outlets for the dynamism. I am not 
enough of a social historian to know 
when Vanderbilt, Carnegie, Ford, 
and Rockefeller, and others of chose 
now called robber barons, were trans- 
formed from folk heroes into sinister 
oligarchs, but it is clear that such a 
shift did occur sonletiine after the 
era of Horatio Alger, and before the 
time of FDR-helped no little by 



"I . . . (don't) know when . . . those now called robber barons 
were transformed from folk heroes into sinister oligarchs, but . . . 

such a shift did occur sometime after . . . Horatio Alger, and 
before the time of FDR --helped no little by Ida Tarbell, Upton 

Sinclair, and by the crash in 1929." 

Ida Tarbell, Upton Sinclair and by 
the crash in 1929. In the train of 
sharp public concern we have legisla- 
tive and judicial response, not al- 
ways in that order. 

If there is today a widespread, or 
even emerging, concern with the 
n~ultiinarket fi1.172 (as opposed to rj7e~- 
ger) or its leaders apart from its fi- 
nancial aspects, I do not find it. 
What I am asserting here is that the 
public image of the congloinei-ate 
firm seems good; it is regarded as 
alive, alert, prosperous, and news- 
worthy, if also possibly a bit daring. 

The  conglon~erate nzel-gel- is inore 
difficult to appraise in these terms. 
For the entrepreneurial personality 
Jneilts its energy by acquiring as well 
as by reorganizing and it is clear that 
the announcements of take-over at- 
tempts, tender offers, or consum- 
inated deals all have impact effects 
of their own. I have read almost ad 
nauseum the vast coverage given to 
the struggle between Northwest In- 
dustries and Goodrich simply in an 
effort to decide whether the writers 
regarded it  merely as a public enter- 
tainment or as a struggle between 
forces of good or evil. My own priv- 
ate survey at the lleight of this con- 
test showed about a 60-40 split in 
favor of the incumbent Goodricl~ 
management, but I suspect this re- 
flects adiniration of a sturdy under- 
dog more than a belief that Mr. 
Keener promised more to American 
society than Mr. Heineman. I t  is a 
different matter to care about the 
Mets and Jets than it  is to use the 
police power to restrain Baltimore. 
But the contested take-over, like the 
proxy fight, is so far a rare if colorful 
event. The  bulk of the g ~ e a t  conglo- 
merate merger moveinent of the 
1960's has been privately uncontest- 
ed, the result of discovery of mutual- 
ly ag~eeable bases of exchange. . . . 
It is true that contested mergers are 

becoining inore common, perhaps be- 
cause of the deinonstration effect of 
victories like Goodrich's, perhaps be- 
cause of the courts, or perhaps be- 
cause the mutually desired merger 
opportunities are being exhausted. 

There are groups .cvho regard the 
entrepreneurial firin with genuine 
apprehension. T o  some the spectre 
of take-over-sudden and sure- 
evokes a sinister law of the jungle. 
A recent Signal Company advertise- 
ment chose to put it: "If 'congloiner- 
ate' iinplies a profit-mad monster 
who gobbles up unsuspecting coin- 
panies by means of underhanded 
tender offers, we do not qualify." 
Whether the prey of the acquisitive 
conglomerate species is small busi- 
ness or whether it is large business is 
an interesting and important ques- 
tion. I t  also matters whether the vic- 
tims are the culls or the gulls of the 
business scene, for I take it that few 
would urge protection of the former. 

One of the things we need is a 
tllorough study of what the facts 
show about the nature of acquired 
firms in conglomerate mergers, clas- 
sified in a number of different ways. 
I suspect that if there is a severe 
threat of take-overs opposed by the 
nlanageillent of the acquired fi1-111~ i t  
is against large and perhaps stodgy 
managements rather than sinall ones. 
While most acquired companies are 
indeed small, h o ~ r  inany were active 
~art ic inants  in the search for iner- 
I I 

ger partners? I suspect most. 
I n  sum, absent financial abuse 

and ignoring conlpetitive and effi- 
ciency considerations, I detect none 
of the broadly based public concern 
that would, if i t  existed, provide a 
clarion call to action by the public 
authorities against the market pheno- 
menon of the conglon~erate firm. 
There are here, as always, firms and 
individuals who get hurt, and they 
understandably seek redress through 

political action. Representative Em- 
manuel Celler recently stated on tele- 
vision that he had received hundreds 
of letters froill businessmen seeking 
"protection." Bul such g~ievances 
seem personal and have not-as yet- 
evoked a corresponding collective 
concern that ~a~ould  legitimize the 
self-serving demands of the affected 
few. 

The  discussion so far has neglected 
size and power, always concerns of 
some who see business as a system of 
power. Today the most noticeable 
accretions in firin size seem to be 
taking a conglomerate form. Let me 
start by categorically rejecting the 
view that the only legitimate use of 
the concept of concentration is as a 
market phenomenon, i.e., as a proxy 
measure of the inherently unmeas- 
ureable concept "intensity of corn- 
petition." Tha t  use, of course, con- 
tinues to be a major one. But power, 
wealth, assets or talent can be wide- 
ly or nai-rowly held and we-society- 
may be differently affected by differ- 
ent patterns of ownership. Thus we 
may care, and caring, may choose. 
Nor is the choice fruitfully posed in 
terms of the extrenles of wholly 
concentrated or wl~olly dispersed. I t  
makes for striking rhetoric to evoke 
the glories of a Jeffersonian society of 
resolute and independent freehold- 
ers, or (following Scott Fitzgerald, 
Art Buchwald, and Mr. Justice 
Douglas) to imagine the last tycoon 
master-minding the ultimate iilei-gel- 
of Sainson and Delilah into Univer- 
sal Proclucts, Inc. But llyperbole pi-o- 
vides little analytic guidance. Ours 
is a society in wlhich, for a variety of 
well known and ~vell  understood rea- 
sons, big conlpanies play a big role, 
as do big organizations of other 
kinds. We  need to evaluate the net 
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costs or benefits of changes in ex- 
pected (or reasonably predictable) 
size from the position ~vhicll we are 
in now. 

TZ7e all know that the post-war 
merger movement has been drama- 
tic, for it has appreciably changed 
the landscape of American corporate 
ownership. Let ine mention some 
haphazardly collected statistics. Ap- 
proximately a thousand manufactur- 
ing and mining firms with assets of 
f 10 million or more at the time of 
acquisition have been acquired 
since 1945. T o  put this in perspec- 
tive, there are s o i n e ~ ~ h a t  more than 
two thousand corporations of that 
size today. T h e  acquired firms are a 
fair sample of America's large com- 
panies: of Fortz~ne's  1955 list of the 
500 largest corporations, about 15 
per cent have been acquired in the 
period since then. Almost all of 
1955's largest 500 participated in 
some mergers during the post-war 
period. T h e  role of the conglomel-ate 
merger among all mergers has been 
large and growing. T h e  average size 
of large firms has risen somewhat, 
and the over-all share of the largest 
companies in the nation's total pro- 
duction has increased. For example, 
between 1950 and 1962 the 200 lar- 
gest manufacturing corporations' 
share of all corl~oi-ate manufacturing 
assets rose from 49 per cent to 55 
per cent. Approximately three quar- 
ters of this increase reflects assets 
acquired by merger (conglomerate 
and other). And so on and on. 

Our task, however, is not to define 
the effect, but to evaluate it. Does 
this kind of change, as i t  has occurred 
and as it might be projected, pose a 
specific threat to social values that 
warrants public activity? I t  is more 
common to allude to this possibility 
than to defend it. . . . 

Reco,qnizing that only eight of 
wllat are commonly called conglom- 
erates are in the current list of the 

200 largest manufacturing compa- 
nies, W. G. Shepherd, an ardent anti- 
truster, characterizes tke present 
flurry of anti-conglomerate activity 
as a "tempest in a teapot [that] is 
diverting attention from the real un- 
finished business of antitrust policy: 
to reduce the degree of market pow- 
er prevailing in a series of major in- 
dustries." 

A more coinillon liberal xriew (here 
expressed by L. W. Weiss) is agnostic 
rather than hostile to attacks on con- 
glomerates on macro concentration 
grounds: 

". . . [A] vague but widespread un- 
easiness exists about the political 
power of the huge, new firm$, I an1 
not sure that one, billion clollar con- 
glomerate has more influence than 
ten, hundred million dollar firms. 
My guess is that the ten firms would 
be better able to win protective 
tariffs or special tax treatment be- 
cause of the Lqeater visibility of the 
conglomerate, but that is only a 
guess. In  general, the superior poli- 
tical power of large firms is yet to 
be shown. 

"The main concern of many ob- 
servers is less specific than this. They 
are alarmed by the increase in over- 
all concentration to which conglom- 
erate mergers contribute. I sympa- 
thize with their concern. . . . But I 
doubt that the social and political 
effect of a billion dollar corporation 
is different in any important way 
from that of hundrecl million dollar 
firms. . . ." 

. . . But the case against macro 
concentration is a hard one to find 
articulated for one that is supposedly 
widely held. If i t  is not completely 
nebulous, as the Stigler task force 
asserted, it is at least vague. Richard 
McLaren, at least, has offered speci- 
ficity: 

"I am concerned also about the 
increasing si7e of ~hese mergers. 
Aside from the competitive impact of 

increased economic concentration, I 
am concerned over the human dislo- 
cations which result from these iner- 
gel-s. When the headquarters of one 
or two large companies are removed 
from the nation's sillaller cities to 
New l'ork or Chicago or Los An- 
geles, I think we all recognize that 
there is a serious iinpact upon the 
community. 

"The loss is felt by its banks, its 
merchants, its professional and ser- 
vice people-accountants, lawyers, 
advertising agencies. The  coillinunity 
loses some of its best educated, most 
energetic and pnhlic spirited citi- 
zens. . . . 

My reaction to this speculation 
is one of letdown. Surely the plights 
of displacecl managers, disappointed 
city fathers and their constituent 
bankers, advertising men and a f o ~ -  
tiori their used car dealers are not 
the foundation of an overriding so- 
cial concern. After all, someplace 
must be Second City. This is not to 
say that sucl~ parochial concerns are 
contemptible; but is it a matter of 
relative indifference whether we 
cater to them or does it entail a 
major cost? We have, at last, come 
to the question of efficiency. 

The  effect of conglomerate firms 
and conglomerate mergers on eco- 
nomic efficiency is sometimes posed 
as a simple equation: The  expected 
social net benefit produced by a con- 
glomerate is the expected efficiency 
gain ~ninus  the expected competitive 
loss. The  easy way to evaluate the 
equation is then to argue that one 
but only one of these two elements is 
zero, for then the other will be domi- 
nant. Let me draw two caricatures. 
The  first would argue that the truly 
conglomerate acquisition has no 
direct coinpetitive iinpact because 
the acquired firm is by definition in 
another market and competition is a 
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market phenomenon. Thus the com- 
petitive cost will be zero. But the 
acquisition may achieve efficiency 
benefits. If so, there is a net social 
gain. If there is no expected efficien- 
cy, the merger will not be under- 
taken or it will prove a mistake, and 
the market corrects mistakes. There- 
fore there is no need for public 
scrutiny since the expected unlue of 
benefits is necessarily positive. 

The  opposite caricature would 
argue that any real efficiencies can 
be achieved by other means, such as 
internal growth or cle 12ouo entry. 
Thus any attribution of efficiencies 
to a mere exchange of ownership is 
specious. At the same time compar- 
ing de nouo entry with acquisition 
shows acquisition to be an inferior 
alternative, because there is one less 
competitor-the acquired firm. Since 
more competitors are better than 
fewer, the presumption is that an ac- 
quisition will lead to a worsening of 
the competitive situation. Since the 
expectation of efficiency gains is zero, 
and of competitive losses is positive, 
the acquisition must be adverse. 
There is thus no economic reason to 
permit it. 

I want to do more than argue that 
there may be both  efficiency gains 
and competitive losses and that thus 
we are required to measure and com- 
pare. I believe there may be either 
direct efficiency gains or direct effi- 
ciency losses, and that there may be 
increases in efficiency via the effect 
on competition or decreases in effi- 
ciency via con~petition. If so the 
efficiency problem is a complex 
quantitative problem, not a sinlple 
one. 

Making a list of possible effects of 
conglolnerates is sufficient to show 
that both directly and indirectly 
there may be either gains or losses in 
efficiency. Possibilities aside, i t  would 
be nice if we could reach a consensus 

about probabilities. Can we here 
agree that in such circumstances 
the presumption of net benefit is 
overwllelming, and in such and such 
a situation the presuinption of ad- 
verse effect is over-riding? It would 
be nice. For one thing we could 
avoid the roulette game of leaving 
these matters to the courts to clecicle. 
We could formulate reasonable 
guidelines. TtVe might even be able 
to trust people less sophisticatecl 
than oui-selves to make correct policy 
decisions, ant1 so on. M y  hopes, how- 
ever, are not my expectations. I have 
discussed these matters enough to 
believe that there is no consensus in 
the professions, or even in this room. 
?'his is not because some of us are 
stupid, or wllolly immune to logical 
and compelling arguments . . . but 
rather because we have had insuffi- 
cient attention to careful measure- 
ment of effects. Here as elsewhere we 
are too often content to use "com- 
petition" and "efficiency" as shib- 
boletlls and as attributes rather than 
as genuine variables. The  survival 
test notwithstanding, i t  really is no  
longer acceptable simply to assert 
that certain effects are the relevant 
or doillinant ones and thus to set- 
tle issues of fact ~vithout bothering 
to get the facts. 

Having embarked upon this ser- 
mon, a modicum oE respect for con- 
sistency requires that I do not solve 
the problem of conglomerate efficien- 
cy by assertion. But let me list soine 
considerations that need evaluation. 
I provide a list not to encourage ar- 
gument counting but to provide an 
agenda for research. . . . (A foriller 
student, Robert J.  Kheel, offers as 
I<heel's Law the proposition that to 
every argument against conglomer- 
ate mergers there is an equal and 
opposite arguinent in favor of them. 
I think the theorem can be gener- 
alized.) 

a. Aflect ing co117petit~o?z by chang1?7g 
the  f i n 7 1  und rtzuq-het b e h a v l o ~  of 
exzsting conipet i tol .~.  

The  conglonlerate merger move- 
ment has been credited with increas- 
ing the vigor of competition in many 
markets, where acquisitions have 
been feared as well as where acquisi- 
tions have occurrecl. Tlle threat ol 
take-over by a conglomerate in- 
creases the hazard under which all 
managements operate and thus stim- 
ulates them to be more efficient, 
more aggressive and more alert. T h e  
shadow of tlle conglomerate take- 
over threatens tllose managers who 
rely on dispersed stock lloldings to 
insulate them froin effective owner- 
ship control. I t  threatens inefficient, 
lazy or satisficing managen~ents, ant1 
promotes efficiency thereby. 

Contrariwise, it has been argued 
that the direct effect on competitive 
behavior has been adverse: that open 
and effective competition of a g o u p  
of "loose" oligopolists  ma)^ be 
snuffed out when one of them is ac- 
quired by a large and agg-essi\.c 
firm. This might occur because the 
newly acquired firm, a catalyst in a 
once competitive la~lclscape, becomes 
the focus for price leadership or for 
tacit collusion. Alternatively, the 
large resources of the acquiring firm 
might coillpel noncompetitive be- 
havior through fear of predatory or 
punitive retaliation. 

TiVllicll of these arguments is right? 
persuasivei important? I incline to- 
ward the pro-competitive rather 
than tlle anti-competitive here, but 
that is prejudice and we need evi- 
dence. 

A good part of the Department of 
Justice attack on conglomerate iner- 
gers is based upon the assertion that 



"Management . . . has recently . . . been transformed by man- 
agement science and by the computes. Rational decision-making 
principles can be applied in a consistent way to vastly different 
enterprises and there are economies . . . by so applying them." 

congloillerates may adversely affect 
the condition of entry. A first possi- 
bility is that the mere presence of a 
large conglonlerate in a given mar- 
ket may inhibit otller potential en- 
trants by virtue of the conglonler- 
ate's size and market occupancy and 
(presumably) 91-eater ability to win a 
competiti\.e struggle for custom. A 
second possibility is that the fact of 
entry via acquisition may have pre- 
cluclecl de ~zouo entry by the acquir- 
ing firm and thus the nuinbei- of act- 
ual competitors has not increased 
~vhile the nunlber of potential coin- 
petitors has declined by one. (This 
argument makes the considerable as- 
sumption that an entrant via acqui- 
sition would have been a viable d e  
71 ouo entrant.) Thircl, the possibility 
of recipl-ocity can serve to clisadvan- 
tage a further potential entrant -cvho 
sees the probability of making cer- 
tain sales decl-ease. Such a decline in 
espected sales necessarily has the vir- 
tual effect of making entry objective- 
ly less attractive than it was pre- 
\~iously.Thus tlie threat of entry as a 
colnpetitive force is diminished. 

Each of these adverse effects is ful- 
ly possible. The  probable impor- 
tance depends both on the size of 
the inhibition to a new entrant ancl 
the nulnber of potential entrants, 
and these are ernpii-ical matters. So, 
too, is the significance of possible op- 
posite influences wl~icll might in- 
crease the prolxibility of entry. Pos- 
sibly important is the demonstration 
wllicll s~~ccessiul entry gives that an 
outsider can s~lcceed in a pal-licular 
industry 01- that its practices are 
generally inefficient. Perhaps this es- 
plains certain trends in conglorner- 
ate acquisition. Li tton, Locklieecl 
ancl General Dynamics each entered 
the shipbuilding inelustry around 
1960. LTV, AMK ancl Gulf and 
I~\~estern each entered, or tried to en- 
ter, ineat packing. If LTV succeetls 
in steel, others may follow. Such a 

demonstration may irninecliately in- 
crease the nuinber of potential en- 
trants-if only anlong otller con- 
glonlerates. 

Anotllei- soul-ce of possible in- 
creased ease of entry results from 
making exit froin an industry easier. 
This may serve to make entry more 
attractive to sillall entrants since 
conglomerate firms p r o ~ ~ i d e  a wider 
inai-ket than woultl otherwise exist 
for owners of firins who may change 
their minds and wisll to ~vi thd i -~TY 
their capital before liquidation of 
physical capital is possible. Greater 
liquidity should tend to reduce re- 
luctance to invest-and thus serve 
to reduce b,?rriers to entry. 

Once again the problem is to eval- 
uate empirically the likelillood of 
these pos5ibilities. 

c. T h e  eflect of co~zglo~tze~-nfe fil-~tls 
0 7 2  nln7,ket i~nper f rc t iuns .  

Tlle conglomerate firin and the 
conglolnerate merger movement 
may overcome some market imper- 
fections and add to others and, so 
doing, inay facilitate or impede mar- 
ket efficiency. 

If there are impediments to inter- 
corporate and inter-industry Hows 
of resources, the conglomerate firm 
by internalizing these shifts may 
facilitate them. It is widely helieved 
that managerial mobility within a 
corporate hrerarchy tends to be easi- 
er than between corporations, and 
the congloinerate firm makes even 
inter-industry moves intra-corpo- 
rate. Tlle diversion of capital froin 
one use to another is a ~llajor possi- 
bility. . . . Intra-corporate shifts 
overcome tau inducecl I~arriers to 
capital mobility, ancl Cunds are 
more easily diverted to activities 
where their productivity is high. 

The  otller side 01 the same coin, 
however, suggests possible impedi- 
ments to inarket determination and 
thus to efficient resource use. Inter- 

nal financing not only avoids the 
inarket test of the best use of re- 
sources but also weakens the pri- 
vate capital inarket as a source of 
funds. Conglomerates tencl to dis- 
place the private capital market at 
the same time they suppleinent it, 
and to substitute personalized allo- 
cation decisions for impersonal 
ones. Moreover, it is at least possi- 
ble that internal corporate account- 
ing conventions serve to confuse or 
soften the ~nai-ket performance test 
within the branches of a large cor- 
poration. I t  is sometimes argued 
that these added market imperfec- 
tions should not be attributed to 
the conglomerates but instead to 
foolish tax laws, arbitrary account- 
ing conventions and so on. But that 
need not be persuasive. Consider the 
tax effect. An inclividual (or a socie- 
ty) may start from the position that 
it wants a corporate income tax, 
even if the tax has resource alloca- 
tion clisaclvantages. If so, a curther 
institution (e.g., tlre conglomerate) 
may exacerbate the disaclvantage. 
Such a further cost is an opportun- 
ity cost of both tlie tax law and the 
conglomerate. As lineal- program- 
nlers know, if two constraints bind, 
each has a shatlow price. 

Reciprocity plays a potential role 
here too. If recipl-ocal trading pat- 
terns tend to insulate certain sales, 
or Inore generally, to lower the cross 
elasticities of demand between 
products of different sellers, they 
reduce to that extent the competi- 
tive interplay among sellers. Tha t  
inucl~ is not sel-iot~sly debatable. 
Non-believers in reciprocity arsue 
that it is an iinpl-ohable practice 
(an arg~unent liard to sustain in the 
face of the factual record), or that it 
is a foolish practice which will not 
survive, or that i t  creates off-setting 
efficiencies. The  last possibility is 
,mentioned below. But the point 
here is that wlieilever reciprocity 



occurs it  has a potential for decreas- 
ing competitive vigor and this can 
have an adverse effect on efficiency. 
As to its n e t  effect we require data, 
not assertion. 

cl. Dzwct  eflects 012 eficzency 

T h e  fact that conglomerate mer- 
gers seein to olfel- potential for pro[- 
its suggests that conglomerate firms 
may do soine tlliilgs better than 
non-conglomerate firms. The  litera- 
ture exhibits no paucity of sources 
of potential efficiency. Prominently 
mentioned is the presence of econo- 
mies of scale in unconventional- 
other than plant scale-dimensions. 
Wlanagement, researcll ancl develop- 
ment, proinotion, public relations, 
and availability of capital are all 
mentioned. Unless these "outputs" 
are themselves anatheinatizecl, effi- 
ciency in their provision represents 
social gain. The  managerial argu- 
ment may be taken as illustrative. 
Management, once a prominent 
bottleneck to growtll, has recently 
(goes the argument) been trans- 
formed by management science ancl 
by the computer. Rational decision- 
inaking principles can be applied in 
a consistent avay to vastly different 
enterprises and there are economies 
to be had by so applying thein. 
These econoinies are of the conven- 
tional kinds including actvantages 
of specialization, of learning by do- 
ing, and of efficiently using tlie 
highly scarce resource: the trained 
inanageinent scientist. In the face 
of these innovations ~vllicll increase 
optimal firin size, larger profits 
would have resulted froin any in- 
crease in tlle size of the firm. But 
there are further profits to be 
earned because scientific manager- 
ial skills are learned by tlle young. 
As one coinnientator puts it, con- 
glomerates make it possible "to re- 
move assets froin the inefficient con- 
trol of old-i"ashionec1 managers ancl 
place lllein unclei- rnen schoolecl in 
the new management science." 

. . . Yet other real economies inay 
be realized tlirougl1 reciprocal buy- 
ing ai-rangemencs where there are 
real b ~ ~ t  ~ulexploited econoinies of 
plant scale. Tlle argument is not 
different from the kind used wit11 

respect to vertical arrangements. 
Tlius if an imaginary firm called 
Liquid Carbonics could reduce 
costs by X per cent if only it  could 
increase output by Y pel- cent, a 
merger witli tlle equally imaginary 
firm, General Dynamics, might give 
Liquid Cai-bonics favored access to 
General Dynamics' suppliers and 
tllus provide the basis for a Y per 
cent increase in sales. T h e  resulting 
X per cent efficiency gain is social 
as well as private, and there is no 
reason in principle why it may not 
more than off-set any coinpetitive 
harm. . . . 

Even tlle coin of "direct efficien- 
cy" lias an opposite side. For exam- 
ple, so far as conglomerates encour- 
age reciprocal buying arrange- 
ments, the resulting insulated mar- 
kets may divert the attention of 
some managers from cost reduc- 
tion, p r o d ~ ~ c t  quality, and keeping 
prices competitive, and permit 
them to enjoy an easier life. More- 
over, it may divert attention from 
these potentially profitable (and so- 
cially valuable) activities to other 
potentially profitable (but arguab- 
ly less socially valuable) activities 
such as lobbying, speculating, or 
"excessive" promotion. 

Yet further, the very atmospllere 
of concern that congloinerate take- 
overs create-argued above as a 
stiinulus to competition - may 
cl-~ange corporate behavior in ways 
that distort resource allocation. Sig- 
nificant resources of existing firins 
may be devoted to resource con- 
suming defensive moves, including 
legal services and public relations 
activity. More i i~ ipo~ tan t  this at- 
1nosphe1-e may lead to a chaiige in 
the risk clistribution of ventures. 
Some firins nlay avoid risky ven- 
tures nll~ich should be undertaken 
and engage in safer ones ~z'itll lower 
expected values, because the possi- 
bility of conglomerate take-over 
overly punishes an unsuccessful 
venture. Other firms may take fool- 
ish risks in order to appear dy- 
namic. 

There is no co~nfortable way to 
concl~~cle this recital of possible effi- 
ciency gains or losses. Possibility 
tlleorems are an endless web, and I 

have asserted (and believe) that no 
LaYlacian intellect will free us 
froin the need to sort, silt, measure, 
ancl compare. And there are many 
more empirical problems than I 
have mentioned. For one example, 
i l  potential coinpetition is import- 
ant, how do we identify the poten- 
tial entrants? HOW, in Joe Bain's 
pln ase, do we measure the general 
condition of entry? 

I t  may be that such empirical 
reLplarities as we find will be struc- 
ture-oriented - that conglomerate 
mergers will prove benign in some 
well defined circumstances, and ad- 
verse in others. This is the hope of 
the Guideliners, but I find little 
comfort in the guidelines promul- 
gated so far. Another possibility is 
that knowledge will prove that spe- 
cific costs and benefits of conglom- 
erates are attributable to specific 
practices-to particular forms of be- 
havior or concluct If so, an easy 
set of solutions is available. This is 
the will-o-the-wisp of the p e ~  se 
rule makers. 

C o ~ ~ c l z ~ s i o ~ ~  

What, in conclusion, is the pub- 
lic interest in conglomerates? Fi- 
nancial consiclerations aside, the 
"problem of conglomerates" (if in- 
deed it is a problem) seems no  more 
tractable to easy policy solution 
than other hard problems. Indeed, 
hard problems are defined by the 
absence of obvious solutions. There 
are tliose ~4~110 would say: "If the 
matter is close, let freedom swing 
the balance"-let private decisions 
stand in tlle absence of an overricl- 
ing case against them. Others 
~roulcl reverse the burden of proof, 
fearing that structural change in 
the economy of the kind we have 
had in ~ l l e  last decade tend to be 
irreversible. But neither position is 
compelling. Fort~ulately I doubt if  
the future of either American - capi- 
talisin or of American cle~llocracy is 
in the balance. T h e  most satisfac- 
tory response to ignol-ance is to 
combat it. Let us have a inoratori- 
~1111 on assertion and invite a search 
for evidence. Let us shed the man- 
tles of our righteousness. Let us 
p1-y. 
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The statement with which the 
Chairman opened these hearings 
last July noted that "[tJhis is a cliffi- 
cult subject upon which to hold 
Ilearings." Candid public discus- 
sion of the issues raised by the sub- 
cornmitee's inquiry risks embarrass- 
ment of the Supreme Court, a risk 
especially painful for those of us 
whose respect extends not only to 
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the Court as an institution but to increasing frequency engaged in 
its current membership. That  risk out-of-court discussion of legal ques- 
is a necessary consequence of the ex- tions of contemporary significance. 
tent to rvhich public attention is The  practice is not entirely unpre- 
focused upon the Court. I t  may be cedented, of course. Justice Story's 
worth stressing, therefore, that the Commen  tcrries on the Constitzi tion 
issues raised by the inquiry are not 
limited to the Supreme Court. 
Judges serving on inferior courts 
have also engaged in activities of 
the type under consideration by the 
subcornmittee. The  resulting prob- 
lems are not unique to the Supreme 
Court but general to the judiciary. 

During the past decade, members 
of the federal judiciary have with 

of the United Stcltes, to cite but one 
example from our early historv, re- 
vealed no reticence on his part to 
speak ex trajudicially on consti tu- 
tional issues. Yet, the frequency and 
the character of ou t-of-court com- 
mentary in recent years, I think it 
is fair to say, involve a departure 
from the dominant tradition of the 
federal judiciary. 



Perhaps the most striking charac- 
teristic of recent estrajudicial utter- 
ances has been the ~villingness of 
the judges to analyze in detail and 
ultimately to take positions on is- 
sues ~vhich are either in litigation 
or are certain to be so in the rela- 
tively near future, certain if for no 
other reason than that members of 
the bar ~vill  hardly fail to take 
notice of the invitation. T h e  chal- 
lenge to tradition implicit in these 
recent breaches of i t  by some of our 
most distinguished judges inevitab- 
ly raises the question whether can- 
did abandonnlent of that tradition 
~vould be a useful step. No lawyer 
who has sat through any substantial 
number of the lectures and after- 
dinner speeches with which the pro- 
fession is afflicted can fail to view 
sympathetically any break in tracli- 
tion which promises to enliven 
these e\.ents. Discussion of concrete 
issues of conten~porary significance 
would, in this perspective, be 
\.ie\ved by most as infinitely prefer- 
able to the endless paeans of praise 
to the rule of law, the descriptions 
of how a particular court handles 
its case load, the expressions of 
alarm over crowded court dockets, 
and so on through the all too famil- 
iar list. More seriously, careful dis- 
cussion of legal issues may contrib- 
ute 111ucl1 to the understanding of 
the bar and of the public. Yet, much 
as any such contribution to the intel- 
lectual life of the profession and 
the education of the public is ear- 
nestly to be desired, the cost of 
achieving them in this way seems 
to me to be too ,great. 

Extrajudicial discussions of speci- 
fic legal issues are troublesome for 
a number of reasons. There is an 
understandable tendency on the 
part of those who have written on 
legal issues to view their own work 
as definitive. T h e  attachment most 
of us feel toward what we ha\,e writ- 
ten leads to no e~nbarrassment 
otlier than our own when, as is 
not infrequently true, the complex- 
ity of events or the deeper wisdom 
of others reveals the inadequacy of 
our theories. Ego involvement may 
blind an author to those inadequa- 
cies, but it does no1 iinpecle a reas- 

sessment of his theories by others. 
T h e  matter stands rather differ- 

ently wit11 respect to judges, how- 
ever; not because their egos are 
more likely than those of others to 
be involved in the defense of what 
they have written, but because they 
are not likely to be less so. Judges 
may, of course, change their minds, 
and it wo~~lcl  be foolish not to rec- 
ognize that under the pressure of 
events, of counsel's arguments, or 
of deliberation with colleagues, po- 

"Extrajudicial dis- 
cussion of issues 
likely to arise be- 
f o r e  t h e  C o u r t  
poses a r i s k  of 
deepening.  . . 
convictions with- 
out widening . . . 
experience . . . IY 

sitions advanced at an earlier time 
may on occasion be modified or 
abandoned. T h e  only point I make 
is that both consciously and subcon- 
sciously it is likely to be a good deal 
more difficult for them to do so if 
the position has been taken publicly. 
There are enough impediments to 
collective effort on the part of the 
members of the Court without ad- 
dition of new ones. The  Justices are 
men of deep conviction and wide 
experience. Extrajudicial discussion 
of issues likely to arise before the 
Court poses a risk of deepening 
their convictions without widening 
their experience, thereby accentu- 

ating the obstacles to a collegial 
effort and miniinizing the opportu- 
nities for the refinement of ideas 
through collective deliberation. I t  
is not, after all, necessary to glorify 
coillposure of differences among the 
Justices as the pri1n.e value to recog- 
nize that a cacophony of individual 
performances is unlikely to bring 
forth the best efforts of the Court 
as an institution or its members as 
individuals. 

Ultimately, the question before 
the subcommittee, if it concludes 
that extrajudicial discussion of 
legal issues is undesirable, is wheth- 
er the Congress should act to arrest 
the trend. Constitutional questions 
aside, I think there is not much 
that can profitably be done beyond 
what the subcommittee has already 
done. The  present hearings will un- 
doubtedly focus attention on the 
problem and serve to communicate 
to the judges the consensus of the 
profession t o w a r d extrajudicial 
pronouncen~ents, if indeed such a 
consensus exists. Hopefully, they 
will lead the judges to reconsider 
the wisdom of departing from what 
Justice Frankfurter once described 
as the tradition of "judicial lock- 
jaw." I do not believe the Congress 
ought to attempt more at this time. 

Legislation, even in the form of a 
code of judicial ethics, is of doubt- 
ful feasibility. There is much about 
which judges may write or speak 
without embarrassment to their pri- 
mary responsibilities. In doing so, 
they may, as they have in the past, 
contribute importantly to profes- 
sional and public understancling of 
the courts and of our legal system. 
Yet, the draftsman's art is not, I 
suspect, equal to the task of formu- 
lating a standard which, with ade- 
quate clarity, will distinguish be- 
tween that out-of-court commentary 
which is permissible and even desir- 
able-and that which jeopardizes 
performance of the judge's primary 
function. I n  these circumsta~lces, 
reliance on the discretion of the 
judges, a discretion informed if 
need be by occasional criticism 
from the profession, seems prefer- 
able to an attempt at legislative 
prescription. 



Tradition speaks with rather less 
clarity concerning the propriety of 
extrajudicial activities other than 
out-of-court discussion of legal is- 
sues. T h e  propriety of judges serv- 
ing in nonjudicial governmental 
positions or of informally advising 
the Presiclent have been especially 
vexing questions throughout our 
history and, as already noted at 
these hearings, those questions 
lia~ie been answerecl variously by 
different judges. 

The  least defensible of these 
activities, in my judgment, is that 
of acting as advisor to the Presi- 
dent. Public acceptance of the 
C o ~ ~ r t ' s  unique role depends in 
substantial measure upon a belief 
in the disinterestedness of the Jus- 
tices. Even in normal times, effec- 
tive discharge of the Court's re- 
sponsibilities requires that i t s 
members at least strive to meet the 
standard set for Calpurnia. T h e  cle- 
mands upon the Justices are even 
gea te r  when, as now, the Court is 
under siege and, even more oini- 
noilsly, all the institutions of gov- 
ernment are held suspect by a sig- 
nificant minority of tlie population, 
including many of those from ~vhoin 
leadership in future years would 
nornlally be anticipatecl. T h e  with- 
drawal from active involvement in 
public affairs which traditionally 
has been assumed to follo~v appoint- 
ment to the Court is rooted in wis- 
dom, for it helps to inspire public 
confidence that the Justices are in- 
deed disinterested, their clelibera- 
tions unembarrassed by involvement 
with the men and events they are re- 
quired to judge. 

Potentially more is at stake than 
the Court's pul~lic image, however. 
There is also a need to be con- 
cerned with reality. We have lost 
the innocence oE earlier generations. 
Judges do make law, and tlie law 
which they make is in no sinall part 
influenced by their personal philoso- 

I phies ancl their loyalties. But it has 
been generally understood that this 
inevitably personal element of judi- 
cial decision is to be disciplined by 

I detachment from the men ancl 
events potentially affected. An "in- 
dependent judiciary" connotes more 

than the protection of the Court 
from outside coercion. Indepen- 
dence may be threatened from with- 
in as well as from ulithout. 

T h e  tendency of judicial partici- 
pation in the affairs of executive, 
one fears without ever being entire- 
ly certain, is to threaten that detach- 
ment from political decision upon 
wl~ich rests not only public con- 
fidence in the Court but an iinport- 
ant justification for judicial re- 
view. I t  is no cloubt true that most 

"The draftsman's 
a r t  i s  n o t .  . . 
equal to the task 
of formulating a 
standard which. .. 
will  distinguish 
between that out- 
o f - c o u r t  c o m -  
mentary which is 
permissible . . . 
and that  which 
jeopardizes per- 
formance. .  ." 

cases before the Court-including 
those to ~rhicli  the Govei-ninerit is a 
party-are of insufficient iinportance 
to engage the attention of the Presi- 
dent. But every generation has wit- 
nessed cases in wllich the pi-oFarn 
or prestige of the President is deeply 
involved. Though few in number, 
they are typically of critical import- 
ance. Yet it is precisely in such cases 
that a failure to inaintain adequate 
distance between tlie members of the 
Court ancl the President threatens 
clisiilterestecl periormance of the 
judicial function. There is no need 
to belabor the point. Few .~voulcl 
question the iiiiperative responsilsil- 

ity of the members of the Court to 
disengage tllemselves, so far as 
huinanly possil~le, from the loyal- 
ties of past association ~'11icIi may 
impinge upon their judicial i-espon- 
sibilities. T h a t  effort places enough 
strain upon human capacity without 
the added burden of a continuing 
relationship. 

T h e  question wlletllei- juclges 
ought to be appointed to official 
nunjudicial positions raises quite 
different issues. At least in recent 
years, such appointments have not 
involved judges in tlle ongoing work 
of the executive and have posed no 
serious threat to the illaintenance of 
an independent judiciary. As in the 
case of Chief Justice TiVarren's ap- 
pointment to chair the coinmission 
to investigate the assassination of 
President Kennedy, recent appoint- 
nients ha.ile tended to rest on the 
need to create public confidence in 
the handling of controversial issues 
by assigning theru to illen of un- 
questioned competence and integ- 
rity. It  is that need, in my 7-iew, 
which is at once the strongest argu- 
ment for perinitting such appoint- 
ments and for prohibiting them. 

Ultimately, tlie issue is whetlier 
the prestige of the judiciary shall 
be put at the service of the govern- 
ment for purposes other than the 
performance of the judiciary's con- 
stitutional responsibilities. On the 
other hand, we must recognize that 
prestige is not a comn~oclity in limit- 
less supply. -A decision that the par- 
ticipation of a prestigious judge 
will help to create public confidence 
in  the outconie presupposes that the 
matter is controversial. T h a t  contro- 
versy is not likely to be entirely 
stilled, as the report of the T/lTarren 
Coiilinission demonstrates, howe\~ei- 
impeccable the credentials of the 
participants. T h e  risk, wllich we 
have no way of measuring in acl- 
vance, is that tlle judiciary will not 
emerge unscathecl i'l-om f i e  contro- 
versy, thereby impairing its ability 
to perform its primary role. 

Nevertheless, i t  is a lair question 
wlzether in tiine of crisis these con- 
siderations ougl i~  not to give way to 
other compelling national needs. 
T h e  maintenance of judicial author- 



". . . controversy is not likely to be entirely 
stilled, as the report of the Warren Com- 
mission demonstrates, however impeccable 
the credentials of the participants." 

ity, though important, is after all 
but one value among many. Al- 
though I am not unmindful of the 
force of this argument, on halance 
I ain unpersuacled by it for at least 
two reasons. Initially, the argument 
exaggerates the iillportance of in- 
voking the prestige of the judiciary 
as a means of gaining the confidence 
of the public. Judges are not the 
only men upon whose integrity the 
public may rely. Secondly, the im- 
mediacy of a problem is likely to 
lead to an exaggeration of its iin- 
portance, leading almost inevitably 
to increasing reliance upon jutlges 
for extrajudicial duties. If the cir- 
cumstances surrouncling Pearl Hal-- 
bor or tlie assassination of President 
Kennedy threatened public confi- 
dence in government, of which I am 
by no means certain, the U-2 inci- 
dent a decacle ago surely did not. 
Yet, federal jutlges were appointed 
to concluct inquiries in connection 
with each. Once it is accepted that 
judges are a i d a b l e  for s11ch service, 
it seems inevitable that occasions 
for their appointment will multiply. 

For these reasons, I ain entirely 
in sympathy wit11 ~vllat I understancl 
to be the central objective of S.1097, 
the n~aintenance of an appropriate 
distance between the judiciary ant1 
the political bi-anclles of the federal 

government. Tha t  the objective is 
an appropriate concern of the Con- 
gress seems to me beyond serious 
question. T h e  effective functioning 
of the courts, no less than of any 
other part of the government, is a 
proper subject of Congressional 
consideration and, when required, 
of legislation. Regulation of judicial 
conduct directed toward that end, as 
long as it does not interfere with 
discharge of the judiciary's consti- 
tutional responsiljilities, violates 
neither the letter nor the spirit of 
the Constitution. 

My difficulties with S.1097 lie in 
another direction. The  hroacl sweep 
of its language is in marked contrast 
with the relatively specific problems 
which may suggest the need for re- 
medial legislation. Unless preceded 
by a careful analysis of its impact, 
there is a danger that language of 
such breadth, if enacted into law, 
will result in proscribing uninten- 
tionally activities whicl~ are 130th 
compatible with tlie judicial func- 
tion and beneficial to the nation. 
One example will suffice to make the 
point. At the subcommittee's hear- 
ings last year on the Supreme Court 
mention was made of the fact mem- 
bers of the Court have on occasion 
visited other countries under the 
auspices of the State Department. 

The  purpose of the visits is to create 
good-will for the United States by 
building understanding of our 
legal system and familiarity with 
some of its most distinguished stu- 
dents among currently or potentially 
influential individuals from other 
countries. The  program lacks domes- 
tic political significance. Neither 
does it appear to interfere in any 
other way with the proper perform- 
ance of a judge's duties. Yet if I 
read S.1097 correctly, its enactment 
would require termination of the 
program. No reason for such a pro- 
hibition is apparent to me. 

Perhaps legislation directed at the 
appointment of judges to nonjudi- 
cia1 positions is no more feasible 
than legislation dealing with out-of- 
court commentary on legal issues. I 
am reluctant to believe that is true. 
T h e  periodic recurrence of the prac- 
tice, notwithstanding criticism of it 
within and without the Congress, 
suggests that it is not likely to be 
curbed absent a more formal state- 
ment of Congressional policy. A seri- 
ous effort by the Congress to provide 
guidance for the courts and the 
executive concerning the circum- 
stances in which such activities are 
and are not appropriate would, I 
believe, return substantial cliviclends 
in the years ahead. 



An Environmental 
Common Law 
for Michigan 

by Professor Joseph L. Sax, 
on research leave 1969-70 

Extracts f r o ~ n  testimony before 
the  Commit tee  o n  Conservation 
and  Recreation, Michigan House 
of Representatives, o n  H .  B. 3055, 
January 2 1, 1970. T h e  bill author-  
izes the Attorney General, local 
governments and  private citizens 
to  go to  court  and  challenge activi- 
ties which infringe the right of 
the public to  a clean, healthy and  
attractive environment.  Courts 
are  empowered to  take evidence 
In such cases and  to enter  orders 
prohibiting o r  modifying conduct 
that  is shown to impair o r  threat- 

H.B. 3055 incorporates the pro- 
visions of that  model bill. 

Legislative efforts in the area of 
environmental quality have thus far 
been essentially lirnitecl to setting 
out standartis for particular prob- 
lems, ant1 creating some aclminis tra- 
tive machinery for enforcement. 
Such legislation is vital, but it is not 
sufficient. E\.ery problem cannot Ile 
foreseen in ad~~ance ;  a means must 
be provided for coping with unan- 
ticipated or neglected matters. 

Let me illustrate the point with a 
single, but striking, example. Today 
everyone is aware of the pesticide 
problem. But only two years ago, 
when an effort ~vas made to call to 
attention in this state the burgeon- 
ing pesticide problem, our pesticides 
statutes were at essentially the level 
of the follo~ring law: 

14Thene\rer there may exist 
within this state any scourge, 
or threatened scourge, of grass- 
hoppers or other similar pests, 
the board of supervisors of any 
county is hereby authorized to 
appropriate money for the pur- 
chase of poison and to provide 
such other means as may to 
them seem best, for the extermi- 
nation of such pests. 

problems, ~ r i t hou t  having presci- 
ence allout tomorrow's and the next 
clay's. 

T h e  old way is to wait for a tlisas- 
ter and then legislate. But that is a 
luxury we can ill afford in coping 
with the problems of the environ- 
ment. 

Use of the courts will add a 
weapon to the arsenal of the public 
interest: the ability to meet prob- 
lems as they arise, formulating a sol- 
ution appropriate to the occasion, 
flexible. innovative, responsive. I n  
short, the in\.enti\,eness of the com- 
mon law system should be brought 
to the environmental crisis. We  
need to clevelop a common law for 
the environment; H.R. 3055 opens 
the door that makes this \ritally 
needed development possil~le. 

Our failure thus far to open the 
way to the development of a com- 
mon law in this area has been very 
damaging. In  a number of  cases. 
judges have been deeply troubletl 
by complaints put before them. 
which raised serious environmental 
problems; but they have felt duty 
bound to dismiss the cases because 
they felt the legislature had gi~ven 
them no  mandate to cope with en- 
vironmental problems. T 11 i s is 
wrong and shoulcl not be counten- 
anced. At the other extreme. con- 

en  the quality of the-environment. T o  the best of my knowledge t l ~ t  cerned jridges 11a\.e renclled out for 
I n  1969 the TVestern Michigan statute is still on the books. I don't legal straws to prevent a destructive 
Environmental Action Council say this critically of the legislature. act from going for~vnrd-as in one 
retained Professor Sax to draft  a I t  is difficult enough to deal with recent c a s e where the parties 
model environmental q r~a l i ty  bill. today's most visible and pressing dredged up  a forgotten statute reg- 



ulating "dikes" because it permitted 
a dubious project to be sent back 
for needed reconsideration, a result 
that breeds contempt for the dignity 
of the law and produces erratic and 
unpredictable results. Had there 
been no dike-a mere fortuity-there 
would have been no case. We must 
do better than this! 

But-it will be said-we have ad- 
ministra tive agencies to protect us. 
So we do, and 1 hope 1 will not be 
thought unkind if I suggest that our 

administrative agencies at times 
leave something to be desired. 

Official agencies which are created 
to promote and protect the public , 
interest sometimes become too sin- 
gle-minded. In the past few years, 
a number of cases have brought 
home the degree to which important 
regulatory agencies failed to take 
into account all the information 
and all the perspectives which a 
proper regard for the public interest 
required. One recgnt opinion writ- 

ten by the new Chief Justice of the 
United States said of traditional, un- 
questioning reliance an administra- 
tive agencies: 

The 'theory that the Cammis- 
sion can always effectively repre- 
sent the [public] interests . . . 
without the aid and participa- - 
tion of legitimate [citizen] repre- 
sentatives fulfilling the role of 
private attorneys general is one 
of those assumptions we collec- 
tively try to work with\sm long 



as they are reasonably adequate. 
When it becomes clear, as it 
does to us now, that it is no 
longer a valid assumption 
which stands up under the 
realities of actual experience, 
neither we nor the Commis- 
sion can continue to rely on it. 

MTe cannot fail to note that 
the long history of complaints 
. . . had left the Commission 
virtually unmoved . . . and it 
seems not unlikely that the 
. . . application might well have 
been routinely granted except 
for the determined and sus- 
tained efforts of Appelants at 
no small expense to themselves. 

I ask the committee to recall that 
when the agency in this state prin- 
cipally charged with agricultural 
pesticicle regulation was asked to 
help restrain the use of hard pesti- 
cides their response was vigorously 
to defend - rvith the taxpayers' 
money-the use of dieldrin. And 
that ~vas a mere two years ago. So 
the notion that some private citizen 
initiative may be needed is not just 
an invention of Mr. Chief Justice 
Burger and me. An agency ougllt 
not to be embarrassed to have it  
pointed out from time to time that 
it is not infallible, ancl if the citizens 
of the state, in  hose interest the 
state's resources are to be main- 
tained, do not have a legitimate in- 
terest in such vigilant regard for 
their own interest, M ~ I O  does? 

THE NEED FOR THIS 
LEGISLATION 

A memoi-anduln filed on April 29, 
1969 by the Attorney General, in 
colnillenting on this bill, suggests 
that we have all the remedies we 
now need for dealing with environ- 
mental problems. A careful reading 
of that meinorandunl nlakes clear 

just how limited the citizen's right 
is today. He  says that present stat- 
utes provide a means for citizens "to 
file complaints with state agencies." 
So they may, but I assume that even 
in the days of the monarchy citizens 
were perfectly entitled to file com- 
plaints with the king. Notably the 
law does not provide any general 
requirement that the agencies un- 
dertake a proceeding in response to 
such complaints, however meritori- 
ous, nor does it give citizens a right 
to challenge agency decisions in 
court. I n  essence it simply allows a 
citizen to tell an agency that he 
thinks it is wrong; and it allows the 
agency to say "oh no, we were right." 

The  Attorney General's memo- 
randum also refers to the Water Re- 
sources Commission Act. Passing 
over the limitation in the law to the 
traclitionally narrow category of 
"aggrieved" persons, and the limited 
judicial review permitted, the im- 
portant thing to note is how many 
environmental pi-oblems exist out- 
side the structure of even this mocl- 
est kind of opportunity for reineclial 
action by private citizens. The  
problems of noise, of odor, of air- 
1301-t and road construction, of pesti- 
cide use, and a dozen others at 
least, leave tlle citizen essentially 
tvithout redress beyond the oppor- 
tunity to pleacl wit11 some public 
agency. Moreover, the Attorney 
General 112s omitted completely the 
environmental problems created by 
private enterprise; to take but a sin- 
gle example, that of utility compa- 
nies with their exte11si.i.e right of 
eminent domain-a power avl~icll has 
created many serious envii-onillental 
problems throughout the nation. 
Rather than dealing in genei-alities, 
h o ~ ~ e v e r ,  let us look at some specific 
examples of probleills ~tihich have 
arisen in tlle State of blichigan, for 
which the Attorney General's memo- 
randum supplies no ans~vers. 

CASE NO. 1 

A city l~ i red  a contractor to install 
water and sewer lines. During the 
construction there was considerable 
dumping of pollutants into the river. 
Of course a state agency has jui-isdic- 
tion over such matters, and I am in- 
forilled that decisive action could 
llave prevented serious clamage. Our 
regulatory agency did not act decis- 
ively, hoavever; only afterwards did 
I-emedial action get under way-af- 
ter the fact, and after the damage 
was done. Concerned citizens inight 
have provided that needed impetus 
for decisive action; but tlle law does 
not provide any clear right of action. 

Indeed, a recent case in the kluske- 
gon circuit court raised the very 
question whether private citizens 
could attack pollution alleged to 
have been inadequately dealt with 
by the state agency chargecl with 
that function. T h e  juclge alloaved 
suit only by those who could qualify 
as property ownel-s-but not by other 
plaintiffs witliout that traditional 
property interest. Even this decision 
as to property owners-still in dis- 
pute in the courts-is by no means 
clearly allotved by our law; and, of 
course, the scope of legitimate inter- 
est in environmental probIems is by 
no  means limitecl to those who hold 
adjacent property, as the next exam- 
ple demonstrates. 

CASE hT0. 2 

A Michigan city has road building 
plans for constructioil within the 
city. The  plans were illacle a long 
time ago, and many well informecl 
persons believe they are un~vise ancl 
ill-considered. They impleinent all 
the worst eleillents of the old "short- 
est, straightest, cheapest" phi losoph~ 
of highway building-and the devil 
take anything that happens to be in 
the bulldozer's path. Among other 
probleins with the present plan, it is 
said unnecessarily to destroy valua- 

"[We are told] that present statutes provide a means for 
citizens 'to file complaints with state agencies.' So they may, 

but I assume that even in the days of the monarchy 
citizens were perfectly entitled to file complaints with the king." 



ble parklancl and scarce riverfronl 
1,istas. Citizens want very much that 
alternate routes-tvliicli they claim 
are feasible and practicable-be con- 
sidered. But city officials won't be 
persuaded. Perhaps iliey think they 
are correct; perhaps they balk at 
having their authority challenged; 
perhaps they are too eager to save a 
little money; or too lazy to reconsid- 
er a job that was once done. 
Troubled citizens today have no 
place to turn once the city rejects 
their pleas. 

CASE NO. 3 

A real estate cle\reloper bought a 
choice piece of land at the top of a 
hill, overlooking a fine tract of city 
ourned land ~ ~ l i i c l l  serves as a nature 
preserve ancl outdoor conservation 
laboratory for school children. T h e  
developer moved in quickly with 
bulldozers and denuded his hill; it 
sat that way for a year, with the 
usual consequences when the cover 
is stripped off a piece of land. Ero- 
sion had serious adverse impact on 
the land below. T o  save a few 
dollars pending the start of con- 
struction, a valuable public resource 
suffered serious environmental dam- 
age. No-one did anything about it. 
h~lany meillbers of the community 
were outraged, but to the best of my 
knotvleclge they had no  legal stand- 
ing to act on behalf of the public 
interest. Public officials might have 
acted, but they did not. Perhaps 
they were busy with other things; 
perhaps they were afraid of contro- 
versy; perhaps they were simply un- 
imaginative. T h e  fact is they did 
not act-and concerned citizens did 
not have the legal wherewithal. 

CASE NO. 4 

Last I come to a case tvhich is 
widely known, involving the leasing 
of public lands for oil and gas oper- 

ations. I understand that public con- 
cern has led to amelioration of sonie 
of the problems, and that addition- 
al state agencies have been broughr. 
into this area of operations at least 
in an advisory capacity. T h e  situa- 
tion is an important one, for the 
process of disposition and leasing of 
public lands is one prolific source 
of environmental problems every- 
where, and it  is typically an area of 
government in which no regularized 
means is provided for citizen partici- 
pation. 

The  committee might ask state 
officials to explain what the situation 
is if, for example, public land is pro- 
posed for leasing to a private com- 
pany for mineral exploration and 
concerned citizens believe they have 
sound and powerful evidence which 
would cast serious doubt on the 
proposal-evidence which the state 
agency fails adequately to consider. 
The  issue is by no nieans a fanciful 
one, for i t  is traditional for many 
agencies to view citizen interest, ancl 
a desire for citizen participation, as a 
nuisance. I t  may give a little per- 
spective on this attitude to recall 
that before the federal leases were 
9-anted at Santa Barbara, Califor- 
nia, local citizens wanted to have a 
forum to raise some questions and 
objections. But the lease-granting 
agency refused, assuring them that 
"maximum protection has been 
made for the local environment." 
Privately, a memorandum was cir- 
culated in the Interior Department 
arguing against holding public hear- 
ings because the Depart~nent "pre- 
ferred not to stir the natives up  any 
more than [necessary]." Of course 
the "natives" eventually got very 
stirred up, when oil began covering 
their beaches. Will anyone say, "it 
can't happen here." 

X * X 

The  foregoing cases are, of course, 

only a few examples of situations 
where the opportunity for some 
initiative outside the official chan- 
nels of agencies wliich are supposed 
to be protecting the public interest 
might be quite useful. Anyone can 
compile his own list by simply walk- 
ing around the state looking and 
smelling; we have lots of laws and 
lots of agencies wliich are charged 
with their enforcement, but we also 
have a lot of environmental prob- 
lems. I am sure tlle comniittee has 
heard more examples than I of pol- 
lution clean-up orders which have 
been outstanding for years, unful- 
filled and for some reason unen- 
forced; of towns where pollution of 
the air is heavy and odors atrocious. 
A little private initiative by mem- 
bers of the colnnlunity who are the 
daily victims of these problems 
might do wonders. 

I n  citing these cases, I do not as- 
sert that in each instance the city, 
or the state agency, is wrong and the 
objecting citizen right. I only say 
that the questions sougllt to be 
raised are substantial-and that con- 
cerned and affected members of the 
public are entitled to have a forum 
in which such questions can be raised 
and considered. 

Note too that opening a public 
right is not merely designed to chal- 
lenge an agency wliich is ill-informed 
or willfully wrong. Public interven- 
tion inay help to strengthen the 
resolve of an agency which is under 
pressure from interested parties, or i t  
may encourage an agency to recon- 
sider a problem it has ignored or 
held too long in  abeyance. I n  short, 
we can sometimes help to liberate 
public agencies to do what they 
ought to be doing. I have spoken 
harshly of the pesticide problem in 
Michigan, but it is important to note 
that the lawsuits which were filed 
-though aborted because no ade- 

"We ought  n o t  to forget how useful i t  c an  be-indeed how 
essential-to ventilate impor tan t  issues of policy outside the  often 
confining t radi t ional  channels of the bureaucracy; 
particularly is this so when a bill like H.B. 3055 is unde r  at tack 
o n  the ground tha t  i t  might  shake u p  the  well established formal  
channels of eovernment  a little bit. I t  might-and it  should." 



quate law existed upon which to courts with technical squabbles when 
base them-made enough of an im- their time and energy could be better 
pression by their presence that they spent in dealing with substantial 
helped advance and promote needed matters. 
reexamination of the DDT problem. 

We ought not to forget how use- 
ful it can be-indeed how essential- 
to ventilate important issues of 
policy outside the often confining 
traditional channels of the bureau- 
cracy; particularly is this so when 
a bill like H.B. 3055 is under attack 
on the ground that it inight shake 
up the well established formal chan- 
nels of government a little bit. I t  
might-and should. 

THE ADMINISTRATIVE 
PROCEDURES ACT DOES 

NOT FILL THE NEED 
Our new Administrative Proced- 

ures Act, for all its virtues, is not 
adequate to deal with the range of 
environmental problems now facing 
us. It governs only a limited class of 
public decisions which meet the 
definition of "contested cases2'-a 
category which excludes much pri- 
vate conduct, dispositions of the kind 
which raise problems about the pro- 
tection of the public trust, and most 
project building; it is essentially 
limited to "rate making, price-fixing, 
and licensing" and only to limited 
examples of even that conduct. More- 
over, it is at best ainbiguous about 
the right of members of the public 
to seek redress in the courts, with its 
rather circular definition of a party 
as someone "named or admitted, or 
properly seeking and entitled of 
right to be admitted as a party in a 
contested case." 

And of that uncertain group, only 
those "agg-ievecl" inay seek judicial 
review. T o  limit the public to that 
source of redress-with all its ambig- 
uity-is only to invite endless con- 
troversy and bickering over legalistic 
and procedural questions, filling the 

WHY DOES THE BILL 
PROVIDE FOR CITIZEN 
INITIATED LAWSUITS? 

T h e  idea of citizens suing to pro- 
tect the public interest is not a 
novelty at all. Michigan itself has 
long permitted citizens to sue "in 
the name of the State of Michigan" 
on behalf of the public to enjoin 
certain kinds of public nuisances like 
houses of prostitution and gambling 
dens. The  principle of the public suit 
is well established and it might be 
asked whetller that principle might 
not more needfully be applied to the 
conservation of our resources than 
to prostitutes and gamblers. 

Indeed, sucl~ suits are permitted to 
be brought to enjoin a wide range of 
improper conduct in many states. At 
least a dozen states have statutes like 
ours, and Wisconsin (W.S.A. 280.02) 
and Florida (60.05) permit private 
citizens to sue on behalf of the public 
to enjoin public nuisances-itself a 
rather broad concept-generally. 

The  right of citizens to sue on be- 
half of the general public has been 
recognized in a wide range of situa- 
tions and the concept is receiving 
new approval with greatly increas- 
ing frequency. In Massachusetts 
citizens have been allowed to sue 
to protect Walden Pond, parks, re- 
servations, and natural areas against 
highways, parking lots, and o t h e r 
destructive coinmercial encroach- 
ments. The  Supreme Judicial Court 
of Massacl~usetts said they had stand- 
ing "to enforce a public duty of 
interest to citizens generally." 

In the 1950's citizen groups were 
allowed to challenge-and did so suc- 
cessfully-a proposed hydro-electric 
development on the Na~nekagon 

River in Wisconsin. More recently a 
similar challenge has been allowed 
as to a proposed hydro development 
and expressway on the Hudson River 
in New York. Citizens have been al- 
lowed to sue in New York to imple- 
ment their state's constitutional 
natural resource protection provis- 
ion. Very recently suits by private 
citizens challenging misuse of 
natural resources have been per- 
mitted in Tennessee, Minnesota, 
California, Colorado, and New York. 

Tha t  the citizens' suit is no novelty 
is clear enough. But is it necesary, 
when we have public officials who 
have authority to bring such suits? 
The  answer to this question is clear- 
ly "yes." I n  a recent case citizens 
sought to enjoin a program proposed 
by one state department on the 
Lground that i t  would seriously im- 
pair environmental quality. T h e  
Attorney General or another state 
agency could, in theory, have chal- 
lenged that proposal. But it was 
determined in the governor's office 
that it would be unseemly for two 
equal state agenices to fight out a 
public question in the courts; and 
that i t  would have been improper 
for the Attorney General, ~ v h o  must 
defend state agencies in court, to be 
lawyer for both plaintiff and defend- 
ant in a single suit. Whatever the 
merits oi such views, they are facts 
of life which tell us that without 
citizen participation important issues 
will sonletiines go unexaminecl and 
unchallenged. 

Moreover, citizen prodding inay 
be required to encourage an agency, 
busy wit11 its routine work, to take 
a careful look at all the implications 
oE a program ~vhich it is promoting 
or regulating. I n  a recent roadway 
dispute in hTeav S'ork, citizen groups 
urged that a proposed location was 
improper. At first, both the state and 
federal agencies clisagreecl. But the 

The argument that "the courts will be flooded with litigation. . . 
is simply a version of the argument that nothing new should 
ever be done because it is either unnecessary or dangerous." 



citizens persisted, and after proinot- 
ing a carel'ul study and analysis of 
all the alternati~,es, the state officials 
re~'ersec1 themselves and sided wit11 
the protesters. 

ARE THE COURTS 
CORIPETENT T O  

CONSIDER AND EVALUATE 
ENVIRONRIENTAL 

QUALITY QUESTIONS? 
. . . This is a matter of great 

importance. .4 recent New Jersey 
case-Texrcs Enster~l T~-nns1nissi017 
Col-P. -0. Il'ilcllife Prese).7ies--speaks 
impressi~~ely in response to t 11 i s 
concern; it deserves the attention of 
er,ery person who asks this question. 
Citizens suecl to block a gas pipeline 
project on the grouncl that it ~voulcl 
have severe adverse effects on the 
enrrironment. T h e  state supreme 
court held that a trial should be 
held on the question. A careful 
examination of the stenographic 
transcript delnonstrates b e y o n d 
doubt that the judge, an ordinary 
trial court magistrate like thousands 
of others across the nation, could 
and did do a perfectly competent 
ancl kno~~vledgeable job of evaluating 
and sitting the evidence offered by 
each party. His experience at prob- 
lem solving served hiin well in the 
pipeline case and he founcl a solu- 
tion which tvas a compromise 
I~etween the proposals of both 
parties, but wllich ininimized en- 
\,ironmental damage without pre- 
venting the pipeline conlpany from 
getting its job done. 

I t  should not be surprising that 
courts can work effectively in these 
cases, tvhich are no  Inore or less 
technical or obscure than a wide 
range of matters that: routinely come 
before judges, ranging froin the need 
to determine negligence in running 
an atomic power plant to railroad 
reorganizations, stock s~vindles, and 
paten t applications. 

No douht this committee will be 
told tllat these matters cannot be 
tried practically. But the sinlple fact 
is they can be, and are. T h e  New 
,Jersey case is but a single example. 
This month a case tvill go to trial 
involvin,g the environmental im- 
pacts of ~ ~ u b l i c  land management in 

Colorado-a case set clown for trial 
by an experienced trial judge against 
the repeated bleating of gov- 
ernnlent lawyers that i t  couldn't ancl 
shoulcln't be done. The  judge be- 
came so anrloyed at this that he told 
to tlle gor~ei-nment lawyers t h e y 
always paracletl the horribles, but the 
1x01-1-ibles never came to pass except 
in their nlintls. 

In the January, 1970, issue of the 
Ailiclziga~l Low Revie-c~j I detail case 
after case of environmental litiga- 
tion, for nearly 100 printed pages. 
Don't let anyone tell you such liti- 
gation is inlpractical or unmanage- 
able. 

For lack of a statute like that now 
pending before you, judicial cogniz- 
ance of such cases has been irregular 
and uncertain. But historically, in 
toto, there have been enough cases 
to make clear their practicality and 
feasibility. 

THE PROPOSED BILL WILL 
NOT PREVENT NEEDED 

DEVELOPMENT 
Section 3 of the bill has been 

carefully clesigned to steer a middle 
course be tween unthinking esploi ta- 
tion and unyielding preservation. 
Those who wish to object to a n y 
proposed project or activity in~lst 
first bear the burden of sho~ring tllat 
there is a reasonable likelihood that 
there will be some significant adverse 
effect on the state's resources. Only 
then is it incumbent upon the party 
bvho is proposing to act to show that 
his conduct is reasonable; that is, 
that what he wants to do is consistent 
with the public tvelfare and that no 
feasible or prudent alternatives exist 
for getting the job done. This sec- 
tion of the statute, in talking about 
alternatives, assures that the forum 
in which such controversies are 
tvorkecl out will not be mil-ecl down 
in abstract consideration of benefits 
ancl detriments, but will have before 
it solid ant1 substantial proposals and 
alternatiiles to weight and evaluate 
comparatively. 

T h e  language of feasible and 
prudent alternatives already appears 
in statute law, including the federal 
transportation ancl highway acts. 

Moreover, to put the burden of 

establishing alternatives on the pro- 
ponent of action is a sinlple ixatter 
of coininon sense, for we expect the 
proponent of any activity to have 
consitlerecl all reasonable alternatives 
and to llave chosen the best of those 
available; to ask llinl to support his 
tlecisioil is merely to ask that he 
reveal the process which he must- 
if lie oper;ites rationally and wit11 the 
p~lblic interest in mind-already 
have undertaken. Indeed, Michigan 
law itself imports even a stronger 
version of this approach in a number 
of statutes; the air pollution law, for 
example, requires that in judicial 
revie~,v of its orders the "commission 
shall have the burden of proving the 
correctness of its order or determina- 
tion." (MCLA 336.23) . 

WILL THE COURTS BE 
FLOODED WITH 

LITIGATION? 
This has been tlle historical coin- 

plaint whenever a new or expanded 
legal right tvas recognized; it has 
been raised with monotonous pre- 
dictability as an objection to every 
new idea that has ever been aclvanc- 
ed in the law. It is simply a version 
of tlle argument that nothing new 
should ever be done because it is 
either unnecessary or dangerous. 

For those who are inclined to 
worry, the statute contains two safe- 
guards against unwarranted litiga- 
tion. First, unless the plaintiffs can 
make out a prima facie case, they 
cannot succeed; thus frivolous cases 
can be disposed of at an early stage. 
In  addition, the provision in section 
3, permitting the court to allocate 
costs of litigation to the parties, gives 
the court authority to ilnpose 
economic burdens associated with 
the case upon those who unreason- 
ably impose upon tlle court. Finally, 
for better or worse, the economics of 
instituting litigation have always 
acted as a substantial deterrent to 
those who do not have a case wit11 
any reasonable prospect of success. 

This initial requirement on tlle 
plaintiffs also puts to rest the fear 
of so-called crank cases. Unable to 
meet the initial burden of substan- 
tiality, such cases can be quickly and 
decisively dismissed by the court. 


