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October 1 

October 5 

October 8 

October 9 

October 12 

October 14 

October 16- 17 

October 2 1 

October 22 

October 22-24 

October 24 

October 25 

nrtnher 28 

Dean's Forum with Jack D. Sweet, '57, 
Chairman, Guardm Mortgage Co., Inc. 
(by invitation) 

"Inspiring Paths: Conversations with 
Lawyers" series: Mary K. Warren, '92, 
Shearman & Sterling, New York 

First Bishop Lecture: "The New South I 

African Constitution: The Importance of 
Comparative Law," Justice Richard J. 
Goldstone, member of the South African 
Constitutional Court 

Second Bishop Lecture: "International 
War Crimes Prosecutions: Restrospect 
and Prospect ," Justice Richard J. 
Goldstone, member of the South African 
Constitutional Court 

"Inspiring Paths: Conversations with 
Lawyers" series: the Hon. Harry T. 
Edwards, '65, Chief Judge, U.S. Court of 
Appeals for the D.C. Circuit 

International Law Workshop (ILW): 
"Taiwan - Alternatives to Statehood," 
Bruno Simma, Dean, University of 
Munich Law Faculty and Member, 
International Law Commission 

Symposium: What's the Prognosis? 
Managed Care in the Next Century 

Dean's Forum with Stuart Ho, '63, 
Chairman, Capital Investment of 
Hawaii, Inc. (by invitation) 

ILW: "International Trade Law and the 
Protection of Endangered Species: 
The Sea Turtles Dispute," Robert Howse, 
Professor, University of Toronto Law 
School 

Inaugural Sperling Seminar with 
Bernard Petrie, '52 (by invitation) 

Committee of Visitors 

Scholarship Breakfast 

Negotiation Competition 

ILW: "Can International Refugee Law 
Be Made Relevant Again?", 
Professor James Hathaway 

Have you moved lately? 

If you are a Law School 
graduate, please send your 
change of address to: 

LAW SCHOOL 
Development and 
Alumni Relations 
721 S. State St. 
Ann Arbor, MI 48104-3071 

Phone: 734.998.7970 

Fax: 734.998.7340 

Non-alumni readers should 
write directly to: 

- 

UW QUADRANGLE NOTES 
919 Legal Research Building 
Ann Arbor, MI 48109-1215 . 1 
Address all other news to: 

Editor 
LAW QUADRANGLE NOTES 
1045 Legal Research Building 
Ann Arbor, MI 48109-1215 

Telephone 734.647.3589 

Facsimile 734.764.8309 

Continued on inside back cover 

Cover: A view of the 
Law Quadrangle from 
Hutchins Hall. 
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3 F o c u s  O N  FACULTY 

Faculty members' curiosity is insatiable. It ranges from the antiquity of Icelandic blood feuds LO 

the futuristic issues of genetic enpeering.  The Law School's students, other laculty members, 
graduates and others reap the benelits. Wilh an introduction by Dean Jeffrey S. Lehman, '81. 

I 

20 B R I E F S  
Legal practice pros lake hree-day look at 'Advancing Professionalism'; Professor, student join 
forces to study deterrent power of capi~al punishment, Bergstrom Foundation endows summer 
training for child ~velfare specialists; Wide-ranpg looks at healthcare, terrorism, technology 
and international law; New seminars offer look at character-bullding, civlc responsibility, 
Vldeoconferencmg opens new doors for interviews; David Evans: tailoring the new to Invigorate 
the old; Faculty Commons designer Mark Hampton 

I 
36  FACULTY 

James B. \ a t e  on American higher education; Croley Logue and Malamud named hll 
professors; Dissecting cases to show the larger picture; Regan named Fellow of American 
Academy of A m  and Sciences; Chdd and family agencies honor Duquette; Activities: 
Ted St. Antoine: an appreciation; Visiting faculty offer new mslghts; Faculty publications 

'62 A L U M N I  
Law School graduate5 solution part of Supreme Court decision; John Pickering, '40, receives 
Brennan Award; Many graduates enjoy benefits of clerkships; Soccer Hall of Fame honors 
Rothenberg, '63; Coming back home; Butzbaugh, '66, Turner, '87, elected to Michlgan State Bar 
leadership; Patricia White, '74, named Dean at Arizona State University College of Law; 
Class notes; In memoriam 
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76 FEATURE 
A capstone to the past, a springboard to the future. The new Center for International and 
Comparative Law, a reflection of the Law School5 rich history of intemational legal education 
and intemalional involr7ement, is proof that the best is yet to come. 

Aii~ia recognize that when women and men are sexually violated, verbally or phjsicallj-, 
they are targeted and harmed as women and as men. 
- Cntlzniil~c A. MacKil~no~~ 

9 3 UPSTREAM PATENTS = DOWNSTREAM BOTTLENECKS 
A proliferation of intellectual property rights upstream may be stifling life-sa~ring innor7ations 
f~~r ther  downstream in the course of research and product development. 
- A~lichazl A. Heller alzd Rebcccn S, E~smbeig 

Siclc people are dillerent from healthy people, for they ohen feel fliglltened, discouraged, 
dull-wilted, abstracted, uninterested, and weary These feelings may inhibit them from making 
medical decisions 
- Cn1.1 E. Scl~l~eidei; '79 

10 6 CAN INTERNATIONAL REFUGEE LAW BE MADE RELEVANT AGAIN? 
States pay lip sen.ice to the inlportance ol hononng the right to seek asylum, but in practice 
devoie significant resources to keep refugees away lrom (heir borders. 
-]rimes C. Hnrhawq 



F R O M  D E A N  L E H M A N  

In my last message, 1 discussed the great lawyer's role as keeper of our profession's 
image. 1 pointed to Clarence Darrow, who leavened his professional contributions with 
simple kindnesses to friends and acquaintances. I argued that ultimately such 
generosity of spirit lies at the core of the image we wish for the public to associate 
with those who have chosen a life in the law. 

A lawyer's professional training reinforces such generosity of spirit in many ways. 
Law School pro\fides innumerable formal opportunities outside the classroom 
for active community involvement. More informally, dorm life and the world of 
first-year study groups allow students to learn the value of individual-to-individual 
mutual support. 

I also believe that the classroom itself, through its core intellectual training, 
nurtures lawyers' ability to reach outward. One of the qualities that leads people such 
as Darrow to be recognized for their generosity of spirit is also a quality that 
undergrds effective professional representation. That quality is the ability to listen. 

The ability to be well-spoken is fundamental to good layering. Lawyers speak to 
clients when they advise. They speak on behalf of clients as advocates. Indeed, one 
rationale for the attorney-client privilege builds on the need to provide ordinary 
citizens access to an e'xpert voice within a complex and specialized legal system. 

But to speak well, one must first listen well. 
When my mind's eye envisions the characteristic mode of an ideal attorney, I see 

the mouth closed. The eyes are opened wide. The brow shows intense concentration. 
I see a person who is both intensely engaged and studiously detached, someone 
struggling to practice a skill that is not innate to most people. 

Without training, our ears betray us. They attune themselves to comfortable 
frequencies. They send our brains information that reinforces our sense of how the 
world works. They filter out sounds that are dissonant and potentially destabilizing. 

To be a good lawyer, one's ears must be tuned differently. They must be especially 
sensitive to information that challenges our hypotheses about the world. They must 
feed us a steady diet of difficult data, so that our brains have no choice but to contend 
with the world as it truly is, in all its unsettling complexity. 

Frank M. Coffin, former Chief Judge of the First Circuit, has written that the very 
best lawyers know how to "go for their own jugulars." They engage sympathetically 
with counterargument. They listen with openness, respect, and even appreciation to 
those who challenge them. 

Law school is where we learn to listen. We learn that we cannot answer a 
professor's question effectively if we do not force ourselves to hear every factual 
wrinkle, and to think about what it might mean. We learn that we cannot respond 
persuasively to a classmate's argument if we do not force ourselves to understand 
her or his premises, to empathize with them, and to respond to them directly We 
learn how to deploy all of our intellectual resources in the effort to understand 
another's words. 

We thus help our students to heighten their ability to analyze by first deepening 
their ability to empathize. Empathy is what allows us to listen effectively, to step 
outside ourselves and think critically. And the foundation of empathy can undergrd 
more than just analytic power. It can also sustain a way of life that is open, engaged, 
and generous. Ultimately, that is every bit as important to our professional image as 
the ability to think a problem through from begnning to end. 

To be a good lawyer, one's ears 
must be tuned differently. 

They must be especially sensitive 
to information that challenges our 

hypotheses about the world. 
They must feed us a steady diet of 

difficult data, so that our brains 
have no choice but to contend 

with the world as it truly is, in all 
its unsettling complexity. 
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OUTSTANDING FACULTY ARE THE CORE 
- OF EVERY GREAT U W  SCHOOL. 

its 140-year history, Michigan has sustained a 
in the quality of its professors. From Thomas 

awson, Edson Sunderland to William Bishop, 
ssors have made enduring contributions to the 

- mxld of'le@ scholarship, to the intellectual development 
of their students and the practice of law 

TO know Michigan, therefore, is to know its faculty Readers of 
Law Quadrangle Notes become acquainted with our current 

5 faculty members by reading their scholarly writings and 
following their activities and accomplishments. 

I 

In this issue, we present7aght members - of the current faculty 
from three perspectives: their ow;r', &at of a colleague, and that 

of a student. The professors profiled & the pages that follow 
were not selected to be representative af the faculty as a whole. 
With a faculty as diverse as ours, no gang of eight can begin to 

capture the full range and quality of the whole. 

Nonetheless, one can begin to get a sense of the vibrancy of the 
faculty community by getting to know Donald N. Duquette, 

1 

Rebecca S. Eisenbergl Richard D. Friedman, 
Catharine A. MacKinnon, Wdlhrn I. Miller, Richard H. Pildes, 
Mathias W. Reimann, and Carl E. Schneider. They speak with 
radically different voices. They pursue breathtakingly different 
goals. But they share a passion for heir intellectual calling, and 
- an originality and clarity of vision, that are truly in the best 

tradition of the University of Miehigan Law School. 



- 
D O N A L D  M. D U Q U E T T E  w 

I AM OBSESSED WITH HOW SOCIETY 
responds when mothers and fathers fail to can? for 
their children. Clinical teachmg in the Child 
Advocacy Law Clinic allows me to pursue this 
obsession while also sewingthe "trinity" of the 
Universityb mission statement: t e a c h ,  research 
and senrice. 

CLINICAL 

PROFESSOR OF 

LAW AND 

DIRECTOR, 

CHILD 

ADVOCACY 

c m c  

B.A. MICHIGAN 

STATE 

UNIVERSITY* 

J.D. UMVERsrrY 

OF MICHIGAN 

LAW SCHOOL 

Teachngservice: Individual child prot&tion cves 
provide the base and inspiration for all my other 
professional work. Sometimes I am asked, "Don't 
you ever get tired of handling chld cases? Doesn't it 
get boring or repetitive?" To which I answer a 
resounding "No!" Each child is different. Each family, 
each court - and each team of student attorneys - 
adds to the diverse mix that fuels the rest of my 
work. Besides, students like the &ld Advocacy 
experience because of the immense satisfaction they 
get from using their new legal skills to help a specific 
child. My satisfaction is doubled because not only 
do I share in the pleasure of providing the very best 
legal senrice for a child or parent, but I also revel in 
the students' performance and their invoduction to 
a humane and altruistic aspect af h law. 

Teaching/research: Real cases ground me in the 
real world but also provide a data base for the 
question of %tb wrong with this picture?" Part 
of my job is to understand the real world and teach 
students to work effectively in it, but another part of 
the job, and a part I really like, is the creative 
Yvisioning," - that is, seeing things that are not 
there and devising alterna&es to a reality so many 
accept. People sometimes look askance when I say 
part of my job is to "see things that aren't there." I 
suppose this is a variation on the old saw "you don't 
have to be crazy to do t h  job, but it helps." 

My research and writing rests on the experiences 
of particular cases and often involves student work 
of some sort. One of my most Influential books, 
Advocatingfor the Child in Protection Proceedings, 
was co-authored by an intehciplinary group of 
graduate students in the Bush Program on Child 
Development. When the U.S. Congress mandated? 
national evaluation of legal representation of 
children, that book formed the conceptual 
framework for a National Center on Chdd Abuse 
and Neglect study In Michigan child w e l k  reform, 
the Supreme Court, Govemorb office or State Bar 

have often appointed me to task forces and 
commissions and I have tried to involve students in 
various ways when appropriate. Michigan child 
protection and foster care statutes include sections 
initially drafted by Michgan law students. Going 
back to the early '80s, Lisa D'Aunno and her partner 
Jennifer Levin, both '84, helped draft sections of the 
bdk that made Michgan5 child welfare court 
process one of the most efficient in the nation. One 
of the best and most recent examples of student 
involvement in researchlpublic service is a bill to 
define the role of the childb attorney in child 
protection cases. Greg Stanton, '95, helped draft a 
set of recommendations subsequently adopted by 
the State Bar Childrenb Task Force, of which I was 
co-chair. When Lt. Governor Binsfeld asked for our 
help in drafting legislation, Rachel Lokken,P7, and 
~rikin schutjh, '98, developed some very important 
bill language. Albert Hartmam, '98, wrote a law 
review article on the topic (Hartmann, "Crafting an 
Advocate for the Child," 31 Michigan@mal of Law 
Reform 237 [Fall 19971) and last March, he and 1, at 
the Lt. Governor's invitation, testified in support of 
the bills before a joint committee of the Michgan 
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Far QvET 20 yeam I him been blessed by 
c w  ,students and suppoItive and insqjhtful 
coIIeqpai, like 5uelly-n Scarneeel, '81, and David 
chamks. It has been exhihating to pursue justice 
for U b  and to participate in the r e m t i o n  of 
child $dhre juxispmdeslm. Our Child Advocacy 
Law niaic is Jxloked u p  as the model of such 
clinics awund the nation and we are often called 
upon to advise other schools in the development of 
similar p m m :  What else but at the Wve* of 
Michigan Law W o l  mud one get the 1d of 
institutional mid intellectual support necessary to 
sustain such an ent"prk7 I look f o m d  to the 
next 20 years. I 

S U E L L Y N  Q C A R N E C C H I A  
Associab Dm for Clinical Affairs 
and Clinical Professor of Law 
B.A. Northwestern University, 
J.D. Unhrersity of Michigan Law School 

Children's Law Center, 
Washington, D.C. 
B.A. Michigan State 
University 

"nor Daquatts has Bone 
mom  OF ny wmer /a 
chila admcaelf than aU of 
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studsat. M m  important, 
Prof@Ssw nu@* was 
a h w  amllabk to, &a8 
la us about our orrez. w 
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oltfm lam anddedicaion , 
to helping his SWenIB 1 
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nfiuett: fiilenti MI tmW 
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8 tely fOP lawCm in al# 
amas al" my ww. 
tulauMmthewtmra 
LamtaIckaywlthml htm;" 
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R E B E C C A  S .  E I S E N B E R G  

AS A TEENAGER, I  HAD A PASSION for studying 
foreign languages. 1 loved immersing myself in an 
unfamiliar idiom, struggling to make sense of 
another system for parsing words and sentences to 
describe experiences and observations. I reveled in 
subtle differences in the meaning of words that were 
sometimes, but not always, equivalents in 
translation. Most intriguing of all were the occasional 
insights I gained into the limitations of my own 
language when I recognized that a foreign locution 
simply has no English equivalent. 

PROFESSOR 

OF LAW 

A.B. STANFORD 

UNIVERSm, J.D. 

UNIVERSITY OF 

CALIFORNIA 

AT BERKELEY 

SCHOOL OF LAW 

I gave up the study of foreign languages at some 
point in college, or so I thought. But as I reflect 
upon what I'm doing in mid-career, I wonder if I've 
become a lifelong exchange student of sorts, 
continually struggling to make sense of a foreign 
idiom, and always trylng to figure out what is getting 
lost in the translation. 

I am trained as a lawyer and have been teachng 
intellectual property to law students since 1984. 
Although I think I carry out this job in plain 
English, other observers might report that I speak 
some sort of " I P  dialect of legalese. But my research 
continually takes me outside the community of 
lawyers and h y r e  lawyers to attempt conversation 
with people who work in a very different idiom. 
I study how intellectual property operates in the 
setting of biomedical research, and that task brings 
me into communities of research scientists on a 
regular basis. Sometimes my formal role is more or 
less that of a guest lecturer or author, trymg, without 
benefit of a translator, to make patent law concepts 
comprehensible to people who don't know my 
dialect. But once my own presentation is finished, I 
revert to the role of exchange student, listening or 
reading along while scientists talk to each other in a 
language that makes a little more sense to me each 
time I hear it. 

What fascinates me in both of these roles - 
presenter and observer - is not simply trylng to 
follow the scientific jargon, nor even the far greater 
challenge of following the science that the jargon - 
describes, but rather the challenge of recognizing the 
similarities and differences in the categories and 

I 

concepts that are salient in the discou~ses of 
intelleitual property and research science. Why is it. 
for example, that a publication announcing the 
identification and characterization of a new gene 
may list fifty authors, whle the patent application on 
the same gene will list only two or three inventors? 
How is authorship on a scientific publication like or 
unlike inventorship on a patent application? And 
what are the implications of these similarities and 
differences for patent controversies withn the 

I 
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law npeatedly invokq 
mctitioner bC 0- 

meation in setting legal 

Ti sa@ne ewmt, d%zmces in h e  vemagdars of 
k d sdgmce mtreq~ond to cultural differmcm 
be- hdqstgy ma the academy in biomedical 
mi. Mmh of my work focused on ehe role of 
imekle~tud property at the public-private dMde in 
mmrh science. Recently I served as chair of a 
wop& p u p  on &reh tools for the National 
Inrdtumgf Wth. h that capacity I spent many 
h m  tdkhg to peuple in universities and p h t e  
fhp +out difBdties they enc0-r in negotiating 
wm&y aweable t e n s  of exchange for research 

1 toot -- maerhls, infomtion, and magents - for 
use $.bh-cal d. Just ahout evezyone 
agpes,,that diere is a @-king problem, bur they tell 
M&mt st& about wrhat the pmblern is, Those 
who dinimbter the patent system often take it for 
wed that ownm of inven.Eions will be adequately 

I meihwr~d to transfer pmprietary technalogy to 
, pmen@al users if the s b  m high enoughL yet in 

this pwtkhr  setting, b2cw of baqpining seem ' to be GO- the giuns from exchange. Why are 
ex- mdmisms that have worked tolerably 
@l in other fields lais successful in the market for a 

I Isjhdical mearch tools? 
When I left practice for Gsching, I mmed that 

afta a few years 1 would be b o d  in the Ivory 
Tow&, too far removed b m  emerging problems in 
the &al world. In practice, I was constantly 
presented with new problems, and my challenge was 
to desaibe the issues in a way that made the 
resolution favored by my client seem like the most 

1 modest, unexceptionable increment over prior 
resolutions of similar problems that had long been 
settled. In the academy, I feared rhat I would never 
see a new problem, that I would'instead be doomed 
to rehaslung old issues, and my challenge would be 
to repackage old ideas in a way that seemed new 
and unprecedented. 

Instead, to my great delight, the field I observe is 
constantly presenting new problems, shifting in ways 
that turn my questions around and reveal new ' 

angles I hadn't thought of. My telephone keeps 
ringing, although I have no clients to conuol. how I 
spin an issue. My greatest challenge is to be sure I 
understand all that I've heard before I speak, and to 
be sure that my own words are not mkunderstood. 

R O N A L D  J .  M A N N  
Assistant Professor of Law 
B.A. Rice University, J.D. University of Texas, Austin 

" A s a a & & q i k & y ~ h a s b ~ o u t h ~ a  
daunting tau& to a d m t a d  the 1 a w - w  as- of 
MotdnologgfmmtheInadeou~Onlllremanythimpthatwe 
doaslaw-rs, thatienotatpekthatcanbecanfsdvery 
far sitting at a desl; mading etatutim and judicial decidona 
AllthatyuucanleambyreadinglawboolrsIs~thelaw~ 
w l d & d n e s n o t * y o u ~ f s l r ~ ~ ~ t h e  
induetrywocks,eqdaItyInarapidlydd~sdendfic 
tleM like bbtedmology. .'Ib master her field, Bedry had to learn 
not only the law diutektual property (a major task; in itself) 
b u t ~ t o b e c o m e ~ t l y e s p e r t i n b i o c h ~ a n d  
molecu larpEaaet tmto~the~thatWnrethe lab  
--P-e-q-and- 
inedtudone that coxllldnae die world of biotechnologg. 

Wlb~hthattieid,~hasproducedastrlngof 
Implrwsaee ertbdeg a d y d n g  mpny dthe most central bum 
n l a t i a g t o W o ~ ~ ~ h a s s t 4 l d i e d t o p i E s  
r a n g i n g d r o m t b e ~ d ~ i n a c a d e m i c a n d  
comme&dd~mnen@tothescopeofpatent  
exemp~fw~aOherwrrentwtukonthepolide8 
thatjwMjqmbliclundlagofmearch thatcoqebwith 
p r h n r t e I y ~ ~ e f t o r Q . I n a B o f t h ~ ~ e a r e a b , B e e y s  
worLhasbmkennewgmund,briugingserio~~thwghtto 
important topica not p ~ ~ d e d  in the &lady 
literahue.~theseminal~tyofherworkonthoae 
topics, it isnotan~nto~thatBecJtyhrtsdetIned 
the field inwhtchshewo~Weareluckytohaveherhem 

Wwingdallofthat,considermystateofmindsh~rtiy 
after1 aeceptedtheDem'soffertocometoMkhigautoteach 
eoaunerdal traneaEtlcwa About the h e  that I decided to 
come here, I had the novel idea that it would be lntemstbg to 
start studying Intell- property. I decided that I should call 
uphb~berg(whomIhadn0tye tmet inauy  
~ ~ t w a y ) t o s e e w h a t s b e w o d d ~ a b o u t m y d e d ~  
t o w o l i r i n t h r t ~ l ~ ~ t h e c a l l w l t h m m e  

trephdon:W111 &e think 
rninkudiugintoher 
domainPWtnShe~Icdt 
~ h u m e n o u g 8 t o  
teach intellectual m a t  
her school? M y  concerns 
wme completely unfounded. 
Iwasovemhdmed 
immediatelywith her 
excitement at the pmpect 
that one of her adhagum 
had dedded to study 
intellectual prom Stnee 
then,ahehmhonedmy 
closeat Hen& on the faculty) 
gtvlng generowdy of her time 
and e x p d w  in the field." 

Ira Wnlmlsbia, '98 
B.S.E., B.S. tlniversity 

"Them have h e n  so 
many gmes and ~ g y r  

Rotereor Eismberg lm 
had an tnffusnta on my 
law & o o l  eqmrienee 
that.wtrn&Bq 
tmuk of tbrrn. Of c m m ,  
31)89 a gnatteacha 
Beha Wid on Sn he# 
elasses Is mom like a 
convma?ion #an as 
inqukitiun, and in piom 
through the wred rfte R 
never afraDd b let us 
lmow1whm dw thlnkrnt~r 
mrt has camplat@& 
bhwn ths @aH. 

"She has aloo been 
among the most 
accessible of my 
professon at Michigan: 
whenever I felt that I 
needed advise, whether 
about work, clerkship 
applications, the bar 
exam, or law school in 
general, she has always 
been willing to make 
some time to help me. 

"Finally, Professor 
Elsenberg is a superlor 
legal scholar. Her 
writings on IP 
(intellectual propetly) 
law, her field of 
expertise, am clear 
and persuasive and 
a d d m  important 
issues. l wish emrythin_p 
I read in law lournas 
was like thattn 
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IF MYWIFE ORDERS A MBAT DISH at a 
restaurant, I'll usually get seafood - but if she 
orders fish I won't. We'll share,'and 1 like variety 
This may help explain not only why I am 
ddettantish in the courses 1 teach but also why my 
two biggest academic projects have absolutely 
nothing to do with one another. 

A dozen years ago, I agreed to become general 
editor of The New Wiore ,  the successor treatise to 
Wigmore on Evrdence. And I also decided to write the 
portion of the treatise on the law of hearsay As 
anyone who has taken a course in evidence knows, 
hearsay is a baffling doctrine, much disliked and 
manipulated. But I believe that if we dig deep 
enough under the muck, we find a principle of 
enormous importance, which lies at the heart of the 
Sixth Amendmentk Confrontation Clause: the 
adjudicative system must not allow a person, 
whether in court or outside, to create testimony for 
use against a criminal defendant unless the witness is 
testifying under oath, in the presence of the 

L 

defendant, and subject to cross-examination. This is 
a narrow principle - it only applies ta a hmited set 
of out-of-court statements, those that are in some 
sense "testimonial" - and I wouldn't ring it with an 
array of exceptions. (The defendant5 right is subject 
to forfeiture if b own misconduct makes 
confrontation infeasible.) I believe that if this 
principle were well understood and protected, we 
could happily do with a much simpler body of law 
dealing with secondary evidence, or even with no 
such law at all. T?us reconceptualization would work 
a large change in the way litigation is conducted - 
but it would be more efficient, better informed, and 
also more protective of defendants' rights. 

I've churned out a fair number of articles on 
evidentialy law, and two ehtions of a coursebook, 
and much of this writing has been on hearsay and 
confrontation. But worlang out my ideas in the 
treatise itself is painfully slow work. I am trying to 
offer help to lawyers and judges on a vast array of 
docuinal issues - but at the same time to nudge the 
law rather unsubtly from its current framework into 
the one I favor. I have about 1,000 pages of 
manuscript done, and I am hoping to pubhsh the 
first part w i t h  a couple of years. Recognving the 
finiteness of life, I have taken on a co-author - an 
excellent scholar from Indiana University named 
Aviva Orenstein - for the second part. 

By the time we get done, I hope to have made 
substantial progress on my other project. It has an 
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C- f?&ld- 0fE.Iadmsupposedtu 
wrie &g $dame on the Hu@ Can (193041). 
but he -mble to ffrrjisk the job. I wsis lucky 
e n o u g b a ~ g ~ l r k r ~ t , j n p n n b e c a u ~ e  I had 
w r i a r n ~ ~ ~ n r 0 a o n G h a r k s E ~  
Hughes s Chief Job&. Thh period was one of 
h u g e ~ ~ & ~ ~ n - I d i t  Vie 
crucible of tk Constitu.tiann - with FDRli 
attenqt tm pPdc the Court as its dramatic centerpiece. 
In my v& court-packing hPS less PO do with the 
t ~ f 0 ~ t i r n  fhm is SQmtirns supposed, tMew I 
hawe elsbi~mtd at some length in "Mrching Time 
and Q&e Thought I%pe-ts: The Hughes Court 
and C~z@tl~,tbmd Tdrmattion," 142 Uitiversity 

Rmkw 1891 (1994). 1 h e  this &* lllmlscripts, the 
permg&tb9 gRd the disputes of an era that is 

tta* rn I€. 
1 am very %nunate - ahve  all in my family, and 

in having work, in the dgssmorn and out, that I 
wake up to each day with zest, and the opportunity 
to do it in the stimulating, humane, and supportive 
nvimnment that the Law School provides. 

Emily Ir(. Pamr 
rhird Year Law Student 
I B .  Pdnceton Univmrstty 

'Ptofeuot Fridman Is both 
I great teachrr and a gmat 
&tor. Hs ha8 haen an 
~rnportaat part of my Iwo 
Ban at tbs Unhrenlly of 
pichigan Law abool, both 

and out of the rrlrstraorn, 
I l i  the clamroam, Prohttar 
!ri!isdmanL oplsam~ and 
bnedy enabh hhn to 
hci~ltate frank difcurrian, 
b n  on such mtravenlbl 
matters mahartfun and 
i f f i rmain alloa. kPlwar 

Friedman never hides behind 
the podium, but is instead 
forthsomlng wlth his own 
opinians, which, rather than 
intimidating students, makes 
them feel mom eomtortable 
tbarlng their opinions. 

"Outside of the classroom, 
Professor Friedman h one of 
the mast accessibla 
professors in the Law 
School. He is genuinely 
lntemstsd in his students, 
bath as psople and as young 
lawyers. He is always willing 
to talk to students struggling 
10 decide on a caner path, 
and is candid about his own 
expariences as a lawyer and 
a professor. 

I ' 

S A M U E L  R. G R O S S  
Thomas and Mabel Long Professor of Law 
A.B. Columbia Colege, J.D. University of California 
atBerkeley School of Law 

~ ~ l e ~ p i y m ~ ~ H e i s a n ~ ~ ~ e c h o E a t  
HirmllInWfs~law,wberehetakedoutm~daimcreacentral~fnthe 
appihdon of a&dad mwning (Bayealen analgsIe) to evidentiaw issues, and developed an 
orlgind h m e w d  Bw u- the heanmy rule 

" W a h ~ ~ t o ~ ~ ~ I n ~ l a w h e h a s a l s o w r i t t e n a b o u t t h e  
dmrae. mndMonel rdmmz, the use of photographs in evidence, a d  

hpahnent with chaFacter evidenoe, among other issues, not to mention taking on the amurn 
r o l e o f ~ ~ ~ o f t h e n e w ~ ~ P e P a i o n o ~ ~ d a s s t E t r e a t i s e .  

Wlndthat"eaot~it;laewrftesinother~en~m~thevlcepdenqdthe 
U n t t e d S t a & s , ~ ~ ~  theuseof~ptorychaniengeeincrimidtrials,andeoon. 

e 
"Ilbu migbt thtal; that eomeone who writes that much must simply mkulate bland, well- 

w~nltotionaNotfntheleaetRlchis~)~imtorlginal,and~te~~~con~ 
He doeedt hwitate to pueh new ideae, end- judging from the volume of published mqmnees to 
lab artides - b quite swcadbl at provohlng other scholanr. But he is the most hable 
pnaDceteuronecanImaelne. 

"Not o ~ I s R l & o n e o f d c e ~ ~ , o u t p p I n g a n d ~ w p e o ~ e I ~ m e t ,  he 
mmaga to maintain that personality even cre he emagea people with his unconwntional idem. 
In a  ant artide respondiug to one of Rich pmposals, a severe critic complained: 'How does one 
maintain the quid& he for a proper academic quarrel with a man who first quotes his 
dhpqbg judgment [about his own workl and MOWFI with amsming hotnote citation to the 
birth certiacate of W daughter [attestbg to the continued s u m  of his marriage all the same]? 
I am a lbgehr  dhmed,' (H. Richard U d k ,  IJmmmtructed and Umpmtant: 
A Reply to P m h  Fkkbm& Respoqn 43 D u b h u  bd8M (1994). 

W a r e a l l ~ & a n d l u ~ t o b  Wch~mongu~.~' 

"He alw has great insight 
into people. Aftet witnessing 
my participation in ths 
heated discuaions in our 
ConstMonal taw class, he 
knew l would enjoy bring a 
litigator svan U'iaugh I was 
still ansum rnysblt. 'You 
seem to like tbe give-and* 
take of the Eiassmam,' be 
saild to me. Well, than Is 
never a shortage of that 
when Prolessor Friedman 
ia around," 
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HOW I DO WHAT I DO in law became clear to me 
one morning in the winter of 1994 in a dim halting 
hotel elevator in Zagreb, on the way to my third 
solid day of listening to women speak the 
unspeakable atrocities of genocide. 

My part of the work itself started in the early 
1970s when women in New Haven - students, 
workers, housewives, Black and white - told me 
about a then nameless oppression that became 
"sexual harassment" and a law against it. It went on 
through the 1980s, and is going on still, as women 
- prostitutes, daughters, wives, more students, 
anyone, now in the hundreds - tell of being 
violated through pornography: being used to make it 
or assaulted or molested by men who use it. 
Their violations became a civil rights law against 
pornography, each a w e  of action silently bearing 
their names. 
t In 1991, Muslim and Croat women from Bosnia 
and Croatia - lawyers, bus drivers, hetory workers, 
resistance fighters, small business owners, chddren, 
grandmothers - asked me to work with them, first 
to tell the world that they had been raped in the 
Serbian genocide, then to represent them in 1992 in 
holding the perpetrators accountable. Now rape as 
an act in genocide is becoming recognized under 
international law 

that elevator in Zagreb, 1,realized that I have 
spent most of my adult life htening to women, and 
sometimes men, trust me with their vidlation, and 
t$e-mt of the time uying to do some* about it. 

What 1 have learned of making life into' law, 
representing hurt people accountably, is this. First 
there is the womenk moment .  You have to be part 
of a community Then you don't find people; they 
h d  you. You don't invent abstractions and go hunt 
down clients or evidence to fit them; the people who 
come to you bring the theory that has yet to be born 
in you. What they know is not in any book and 
what has happened to them may not be, against any 
law Sometimes they want you to do somethink, and 
believe you vvdl where others haven't or won't. 
Sometimes they just want you to know what is d, 
and believe it will matter that you know it. They 
want what happened to them to leave a trace. Most 
of all, they want what happened to them never to 
happen to anyone else ever again. Figuring out how 
is up to you. Yoydo n o h g  alone, but the 
responsibility is ah yours. 

The survivors become part of me. I hear theit - 
voices, see their faces. I will not let them down. 
I wiIl not stop. 
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#&re 8. Spindeleran, '95 
Reginald F. Lewis Fellow, Harvard Law School 
B.A. Johns Hopkins University 

'If the measunc of a fine teacher is her willingness to 
taka ideas tmriously and to encourage her students to do 
the same for themsalves, Professor Catharine 
MacKinnon is a great teacher. If tfie measure of an 
effective teacher is whether she provides her students 

I with a set of analytic twls with which better to 
understand how to thinir critically about their own and 
0 t h ~ '  Ideas, and, through that proeess, to grow 
intalectually m d  personally, Pdofassor MacKlnnm is a 
remahrably elledbe teacher. If the measure of an 
inspiting teasher is her ability to demonstrate to her 
student6 Bat ideas, among them legal ideas, can and 
do have a real impact on the live6 that people lead, and 
to drmonttrate, by her example, the importance of 
deweloping one's own, independent way of thinking - 
no matter how high the stakes may be or seem, 
Professor MacKinnon is a truly inspiring teachcuc 

"For yeam now, people have invoked Harvard Law 
Scbool Professor Thomas Reed Powell's famous 
definition of a legal mind: a mind that can think about 
somelhing that is rstated to something eke without 
thinking about the thing to which i t  Is related. University 
of Michlgan Law School Professor Catharine MacKSnnon 
goes one step farther, instructing her studants not to 
forget that o legal mind, so trained and so ddetinsd, has 
its limftalons. And, perhaps more significantly, 
Professor MacKinnon educates her students to 
appreciate that that thing a legal mind may not - 
indeed, might prefer not to -think about, can 
sometimes turn w t  to bs th8 mast important thlnq 
of all." 
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I WAS AVISITING TEACHER at the University of 
Michlgan Law School in 19W on leave from the 
University of Houston Law School. Some four months 
into my visit I was engaged in conversation by a most 
influential and estimable member of the bculty He 
indicated that he thought my talk on tenth-century 
Icelandic blood feuds was, well, he supposed, 
interesting, even entertaining, but, how should he put 
it: "Can you tell me, what in the world is the point of 
studying that!" he blurted. "And why, in any event, 
should we have someone doing that in a law school?" 
(I suspected he felt I had meant purposely to mock him 
not only by placing my feuds in the tenth century, a 
century from which no one, not even a Jeopardy player 
can name an event, but also by placing them in Iceland, 
which is to countries as the tenth century is to 
centuries). 

1 could not deny that I wanted a job offer bad and ~ 
knew that convincing those people, such as my 



arguments for the e t y  of saga blqod feuds to 
the laiK &*I enterprise. They, unfo~mtdy,  
have sliwd my mind or I would set than forth 
right he=. i 

Of Jate my intmsts, by fTer association and 
devious p h ,  have shifted to the emotions, 
espe&lly ihme passions that accompany our moral 
and social fafilures. Roughly~ our own failures cause 
us shame, embarrassment, humiliation, and remorse; 
while the failures of o h m  elicit oui. &gust, 
contempt, and on occasion our piQ which is a kind 
of contempt myway But I must admit rhat as central 
as tenth-century Norse blond feuds pre to the 
legal entaprise, d i s p e  is perhaps somewhat of a 
frolic and detour or the frosting cm the cake, , 
dependmg on whether you are seeing this from your 
point of vifw or gine. Yet even here there are some 
connections. 

I am presently smqglmg to write a book on 
courage ad cowadice, just as 1 am struggling tq 
find a grac&l way to end sketch, neither an 
easy chore. So 1% just show the white feather and 
concluds: thus. 

Unherzity of Michigan ' 
Law School a pep&Ovt 
that is unique to this, and 
probably any other, law 
shool. Throogh his 
Icelandic sagas class, 
Miller inbnduced me to a 
fascinating and highly 

' 
~ntertaining body of 
Iit8ratun that 1'1 never 
have discovered on my 
m. He is engaging 
inside the c lamom and 
s genuinaly ntce guy 
outside 01 It. An added 
bonus - he's also a 
Paeken fan!" 
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DEMOCRACY HAS ALWAYS BEEN THE IDEA and 
the practice that has most intrigued me. That is only 
more so now, in what might be thought of as the Age of 
Democracy, when the foundations of democracy are 
being thrown open as at few previous moments. With 
the dramatic upsurge of new democracies in diverse 
contexts - South Africa to the former Soviet Union - 
basic questions in democratic theory and practice are 
being confronted anew: How should political 
representation be understood? What is at stake in the 
choice between different democratic structures 
countries might adopt? How much can institutions 
shape a country's formal politics and political culture? 

At the same time, assumptions about democratic 
structures long taken for granted in the United States 
now face pressure along several fronts. Issues centered 
on democracy today dominate the Supreme Court's 
docket. Some challenges stem from the way the Voting 
kghts Act, first enacted in 1965, has been reshaping 
the political process in the enduring struggle to 
reconcile majority rule with respect for the interests of. 
political minorities. Others arise from the role of money 
in politics, or the renaissance of direct democracy in 
states like California and Colorado. 

Yet somewhat mysteriously, law schools historically 
have not taught courses in the legal structures that 



: Lqp! S p w b s  af brr PoidW 

and politics, I've tried to d&md that polarized 
debates c u d  with howledge about the way 
electoral instituti~ns operate in practice. I've written 
on hc c w ~ l  consequences of public policies, and 
on what public-law thought rmght learn Erom 
schoI.a~~&p in private-law fields. , 

1ir:aR thew efforts, f i e  remained intrigued with 
what an ongoing cultural, legal, and political 
achievement democraq is, and I'm tried to convey 
to studem how contingent and eonstmdy changrng 
undemtandqg of democracy are and o w  to be. 
In other, &qplines, a world-weary cynicism all too 

I often pa~ses [or i n t d e c d  s o ~ t h t i o n .  One of 
the wonduful qualities'of &ose &awn to law, he 
they students or acpdemia, is the lugh level of 
p&~mte tXga@HLent with ~ ~ O Z % $ I N ,  m o d  ~ n d  
political issw. + 

R O D E R I C K  M .  H I L L S  
Assistant Professor of Law 
B.A. Yale University, J.D. Yale Law School I 

"Rick Wdea epitomizes the best aspect of law faculties - 
the ability to bring different academlc diedpllnes to bear on 
pracdcal legal problems. He has co-written artidea with 
phnoeophera (Elizabeth Anderson) and polftical sdendste 
(Harold Niemi), and he has written an astute analph of 
Bernard CrofmaIf8 techid fmthtical wo* on voting rigbts 
lidgadon. Thfa capacity to appreciate and use both the 
h d t i e a  and quantitadve soda1 sdence is a welcome 
antidote to the babel that a£Eicts the research unhmdty, where 
different disdpbea are often mutually unintelligible, even 
when they are a d y d q  the same problem of human sodety. 

uAUofRicYe~tacademlcinteregtsareuni5edbyhis 
commitment to undemtanding real-world legal problems. It is 
an occupational hazard of inteddplinaq legal research that 
its practitioners too often become unintemted - and even 
dledainful of - the practical world of legal contiwemy. But 
Rick has entidy avoided thia danger: he embraces the world of 
leglaladon and litigation with d Wck has served as a court- 
appointed expert in Detroit-am vote dilution lidgadon, and he 
has journeyed to an Alabama county to study how proportional 
representadonhasbeenusedasaremedyinavotingrigbts 
case. His research on the boundaries of electoral districts has 

I 
bather 6erken, '94 

been prominentty dted and discussed by the U.S. Supreme Jenner & Block, 
Court, and his caeebook on the law of democracy (CQ-written Washington, D.C. 
with Pamela Karian and Samuel Issarharoff) goes beyond 
appellate opinions to indude congressional testimony and A.B. Princeton University 

agency findjngs.To my mind, Ricks commitment to academic 
theory and the nitty-gdtty of litigation s h m  that, even in an "Professor PiIda' 
in~spedallzedworldofacademicresearch,itissdll voting-riphts course and 
p d l e  to be a public intellectual engaged with both action legal theory worSrahop 
and ideaa" I were among the most 

exciting stasses I 
attended in law school. 
Thew classes 
encompassed the very 
best aspects of legal 
ducation at the 
UninraIty of Michigan, 
u h e  scholars, who 
have devoted their 
camem to audying the 
law, teach sindents who 
plan to pradice it. 

"Professor Pildes easily 
bridges the gap Beben  
practice and academia, 
as he Is able to identify 
both what is scintillating 
about black letter law, 
and what usdul lessons 
can be drawn fmm 
abetract legal theory. 
It is Pmtsstor Pildas' 
ability; to be critical of, 
and respectful for, tha 
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IF I HAD TO CHARACTERIZE MY ACADEMIC IlFB in one word, it would 
be "sch~ophrenic": my work has an American and a Eumpean side and the two 
never quite match. I am the only pemnent member of this faculty who is at 
home in the common law as well as in the civilbw tradition, and I continue to 
teach and write in both legal cultures. In the 1998-99 academic year, for 
example, I d l  teach Jurisdiction as well as International Litigation at Midugan, 
the basic Private Law course as well as European Legal History at the University 
of Trier in germ any^ a short course on American produn liability law at the 
Sorbonne in Paris, and give a few lectures in Italy and Austria. 

This may sound like a glamorous jet-set life, but the reality is much more 
sober. Not only does it involve a burdensome amount of traveling and an endless 
juggling of tight schedules. It also requires constant gear shifting since the topics, 
teadung styles, and customs of writihg and publishmg are quite different here 
and there. So why do I do it? There are essentially two reasons. 

First, perhaps the most important contribution I can make at Michigan is to 
maintain existing ties and to build new bridges across the Atlantic - through 
teaching, contacts between scholars, conferences and workshops, etc. This is 
important not only because of the rapidly intensifying transatlantic intercourse 
but also because American and European lawyers can learn a lot from each ather. 
In order to help them do that, I need to stay involved in both worlds. 



Second, I am deeply interested in the relationship 
between the common law tradition and the civil law 
culture. I am trying to understand where and why 
they overlap, differ, converge, and diverge. & 
requires a thorough knowledge of their historical 
background, their major characteristics, and current 
developments. Sometimes I despair because it all 
seems way too much to grasp, but often I am 
thrilled at what I find and think I begin to 
understand. 

In the last two years, I have spent a lot of time 
and energy trying to overhaul the study of 
comparative law in the United States. The discipline, 
founded by the immigrant European scholars in the 
1940s and 1950s, has aged and is in d i ~  need of 
refom. Comparative law is perhaps more important 
h n  ever, but it has to develop new methods and 
agendas to meet modem needs. My efforts have 
been threefold. With regard to teaching, I have 
developed an agenda to integrate comparative and 
foreign law aspects into the curriculum as a whole 
(see 11 Tulane European G, Civil Law Forum 49 
[1996]). All students need to understand that there 
is a world out there beyond the United States - a 
world that will affect their work whether rh'e>' like it 
or not. On the side of scholarship, I orgmzed two 
conferences together with an Italian colleague, one 
in Ann Arbor, the other in San Fmncisco, on "New 
Methods and Directions in Comparative Law." The 
papers will be published this fall in a symposihm 
issue of the American journal of Comparative Law and 
hopefully will stimulate further discussion. Finally 
as a member of a Long Range Planning Committee, I 
have helped to develop a reform strategy for the 
American Society of Comparative Law The measures 
enacted at the society's annual meeting in Bristol, 
England, are important steps in the direction of 
greater diversity and more attractiveness for younger 
scholars as well as practitioners. 

Thus it is, and d l  remain, ap academic life 
marked by scluophrenia. Yet, I take comfort in the 
fact that this schizophrenia is as inevitable as it is 
rewarding. 

J O S ~  E. A L V A R E Z  
Professor of Law 
B.A. Oxford, A.B. Harvard, J.D. Harvard 

"At a time when neo-iuoWnCem eeerrm on the rlee, Mathias 
i e a v a l u e b l e ~ t o e n u e t u d e n t s d r a t o t h e r ~ t o  
l e g a l p m b l e m e ~ t h D e e ~ b y t h e c o r n m o n h m  
p o d b l e a n d ~ w ~ H l s d Y i l h a r p e r t i s e i e a n  
~ l e w ~ l i ~ t ~ a I l o f o u r ~ t s o u g b t t o b e  
errprwedma~pointdurfngth~~yearehere ,  

UMathias hm amb- p h  to inwrporate comparative 
lwrv~hntoourftfft-yerarduminatesldof- 
the atudy ofhrdgn iaw to one -paratbe law elective 
oeledeabyonfpahandWofupperlevelstudent&Foroursake, 
andfiortqeesheofour~ts-wboinmdn&wlllneed 
~~toengage intmmadonalpracdceandtobe  
thoughWlswgePe- I h o p e h e ~ . H i s w u r s e a o n  
~and#11I1Bidof~andintemadonalc iv i l  
Htlgatlon am among the most popular in the sahooL 

"Matfilas ie aleo a comtaut Rminder of the emxllence of our 
gduatepmgam. ~ ~ m g g e s t s h o w v d u a b l e  
Mkhipts U. progrem hes been - not memIy for those who 
haw TBOehRd degEees but for the Wtution itself.Although 
trainedhCermanlegalinatitutiom,~atthe 
UMQof~Mathiaebalsoagreduateofouravn 
LLM.program.~forus,thisIsonefo~lawywwhowe , 
bmugbt to Ann Arbor for good: a German import who helps 
thie Waaionmalntainits wmpeddveedgehhpean and 
htenladonel~." 

- 
Ana Mafia Merica- 
Stephens, '95 
Assistant Professor of 
Law, University ot Arizona 
College of Law, B.A. 
UnMty of Cincinnalti 

"From my fint 'day in 
Juritdittion and Choi 
of Law to the final 
discussion of my paper 
in Intemtional 
Litigation, Prolbtsas 
Reimannl depth of 
knowledge, enlheslaatCr 
teaching eta, and 
encouragement for 
informative iutell@ohrPC 
exchanges never ceased 
to amaze me. It takes 
someone genuinsly 
speetd to make b fern 
jurisdiction fascinating. 
6onflicts amusing, and 
the multiple Hague 
Conventions alluring. 

"Profesmr Reinaanrc is 
more than an outstanding 1 
teacher and scholar, I 
however. He is an 
inspiring human being 
who c a m  about his 
students. He ably melds 
the often abstract 
instruction of law with a 
compawionats 
approach, which reaches 
his students in a 
meaningful way. He k 
one of We masons I am 
teaching law schoal 
today. I thank him." 

I 
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C A R L  E .  S C H N E I D E R  

I WANT TO KNOW TWO THINGS. First, how do moral ideas 
shape life and law? Second, how does law shape life and life law? 

The first of these questions explains the subject of the book 1 
have just completed - The Practice oftlutonomy: Patients, 
Doctors, and Medical Decisions. It examines the role patients ought 
to have in making medical decisions and suggests that the 
conventional legal and medical position is moving toward what 1 
call '"mandatory autonomy": the idea that patients have a moral 
duty to be autonomous and thus to make their own medical 
decisions. The second of my questions explains my book's 
method. I want to know what principle would work best in the - 
lives of patients, so I have tried to find out what the lives of 
patients are actually like. Therefore I not only consulted all the 
empirical literature I could find, but I interviewed and observed 
doctors, patients, patients' families, nurses, and social workers, 
and I read many memoirs patients have published. 
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These investigations convince me that a 
mlsanrml numb= of patients do not want to mk 
mew W c m s .  Ham t b m ~  patien@ failed in their 
m o d & ~ ?  I Bon't think sa. Decisions of all h d s  
m ~pg,lbmrly W, but &l decisions are even 
more &mag thnn wst!~'8cing sick lobs you of the 
energy and will to mnbr mcdiePl decisions and 
concenm2as your atteatim on Web must troubling 
quatiom - have 1 led a good life? - and its mwt 
constltna quastion - haw csln I make it b u g h  the 
day? Aed'sometimes sidr people wm-want to be 
d u d  fnom choices rhey would malce left to 
their own devices. For dl these kinds of m s c m  
patients oltm make bad dxbions and ofim would 
rather delepte --. their decisions to someone W y  to 
dobetter. ' 

The two qyestiom I opened with also animate 
the boqk I am now starting For some years I have 
argued b t  American f d y  law has been 
tramf?md by its diminishrng willingness to talk 
about% work in moral language. For example, the 
law use$ to be obliged to discuss wiqther each 
person w e b  a divorce was morally entitled to 
one. In the age of no-fault divom, however,-that 
discz1ssioz1 is u m m q  And, for example, in Roe v. 
Wade the Court reached its decision without, 
evaluating the moral status of abortion. 

Family law wants to &hew moral language, but 
family life is one moral problem after another. Can 
farmly law resolve family disputes intelligently and 
justly without considering their moral aspects? And 
why should it want to do  so?^ I find part of the 
answer to this last question in experiences I have 
had in the classroom. When I have led discussions 
of divorce both here and in other law schools I have 
been struck by the number of students who think 
divorce raises no moral issues. Practical problems, 
yes. Psychological issues, yes. But not moral issues. 
My book will thus uy to understand family lawb 
avoidance of moral language in terms of broader 
changes in the way late-twentieth-century Americans 
thmk about their lives and duties.' 

My opening questions have also led me to 
establish a new course - Law as a hfession. It will 
be about the m o ~ l  life of lawyers. It will therefore 
ask what makes a lawye* life morally justifuble or 
unjustifiable. But it will also consider what it is that 
leads people to behave ethically We hope, of course, 
that law school is one such influence. But to help 
find out whether this is me ,  the course will require 
a paper - due on graduation - which xrcounts 
and reflects on law school experiences which might 
shape students' ethical views. And t h ,  I see, brings 
me back agam to the questions with wliich I began. 

Y A L E  I C A M I S A R  
Clarence Darrow Distfnguished University Professor of Law 
A.B. New York University, LL.8. Columbia Law School 

' ! ! u n t l l ~ ~ h i s m a i n h ~ t s m i  
f a m i l y l a w , ~ t u ~ l r m r a n d t . ~ ~ C a r l  
Schdder hae quBeldybsoome one of the nationfs b d h g  law 
~ h Q t h e ~ i m p o ~ t f l e l d o f ~  
(Ofwurae,~~worlJntheaeotherfieIds~hIman 
e r r c e l l e n t ~ w h e n h e ! t u r n e d t o M d a )  

"Barlferthbyearcatlpidredupanothertitk~rof 
I n ~ ~ a t t h e U ~ t y o f M i c h l g ; a n ~ S c h o a l .  
Thieieonly ftttbgdproper.Wewurkbofgmatintemtto 
tbrc medtesl p d e m h  and BDr p m  he has taught medical 
e t u d e n @ , o f t e n c o - ~ w l ! h ~ S a , t o a l a r g e  
extent, a joint agpdnfmeat onlyfonmlba W e  joint role. 

u C e r l h a a ~ ~ g c l u m n r . P o r e x a m p l e , I ~ n s f d e z  
I d B ~ " ~ a r l d t h e C o ~ 0 f A m e r i c a n  
I W " ' ~ d o f ~ d ~ ( 1 9 9 2 ) , t b e m o e t  
tho~~mo&trmchaatwmmentaryerre~wrlttenon 
the Cmm me, themueh-adpd 5nt US. Suprune Court 
caeeonwhatLlooedydedtbeHghtto~' 

"CaEt%asplmdidwriter.Me~withpmer,clarhyand 
~ I b r e x a m p l q I t b h k h b ~ c a i n b r e ~ o f  
Iaw,'apke t h a t ~ d y e p r s a g p f n t h e H a s t i n g r  
CeWer&epwt(a~forwhlchCadmiteeaRgular 

p a c f r o m ~ a r t i & ~ w a r n s & ~ t h e ~  
ofthtb~bavepenetrstedintothebosrrmaf~; 
it muetetillTwmpetenW themanyotherlaupgm that 
peoplespealrlmofl-g-&reattg,~-m~ 
mom wnvi&~~"'I'he danger fw bbthW&' continues Cad, 
'is betieving too dareply that law can phee the babel, can .speak 
with precision, can behead' 

"his well demomtrated by his new book The hw&e of 
Auaononry:~Dodws;andMediaal~ns(~d 
IhhndQm 1998),Cadisnot onlyanaualystandtbjnker, 
butanempiridstInexamfningtherolepadentsshouldhavein 
making medid dedsiom and in d e & m W q  what the lives 
and dedsion-mahg of padents are a c t d l y  like, Carl 
Intervle\cRd and observed doctarg nurses and s o c i a l w o ~  ae 
wellatagadentsandtheir~HealsoRedthememohof 
hundnxb of patients. 
(An escerpt fUom the 
lnmkbeglnson 
page=) 

"For a number of 
yearsnaw,Cdhas 
been interemxi in the 
moral life of health 
profidonak But he 
i s a l s o ~ ~ t e d i n  
the moral health of 
la- This has led 
hlm to eatablieh a new 
course (Law as a 
Prowan),which 
w m ~ e r s u c h  
questlo118 as what 
makes a lawyer's life 
morally j d a b l e  
and what leads people 
to act ethically:' 

Michael Katz, '98 
B.A. State University of 
New York at Binghampton 

"While at the Unhsi@ 
of MCEhiwn taw School 
I to& three counst 
taught by Prok8t01 I 

1 

Schneider: Properly, 
Law and Meditine, and 
Bioelhim. Whether 
teachin@ about fox 
huntlng, the quasi- 
marital woes a1 Lee 
Miinin, or tbe latest het 
topics in bioetbia, I 

Professor SchneDder 
n m r  failed to 1 

simltmswsly educate, 
anlighten, and eaterlain. 
That As muid spark a 
heated debate war 
~lspdlue easemenis is 
alone a testamat to b i i  
tsashing able, one that 
allem tor a surptisingly 
uninhibited, important 
exchange of idmas 
among the students In 
hb eounes, Aftar a 
summer tpsnt watchin@ 
uninspiring videotaped 
bar miew isduna, I 
agpmlab m rnqm 
what Professor 
Sshneidw Mnw to this 
law school and to my 
own and fallow students' 
ekpsriencw hm." 



Legal practice pros 
take three-day 
look at 

that what we teach is ruleoanalysis, and 
rule analysis is only a small part of the 
whole enterprise," said Lieberman, who 
dlrects New York Law School's writing - 

program and also teaches political 1 

science at Columbia University 
The  important question for our 

students is how the rules are to be used," 
Lieberman said. "Law schools ought to 
be schools of legal problem solwng. The 
mechanics of practice are not the issue, 
but the theory of practice is." 

He had three recommendations for 
teachng students to understand "the art 
of the factn: 

"First, we must show students how 
dificult it is to uncover facts, and how 
testimony about an went is a 'fact' of 
a very different order." 
"Second, we should devise means of 
permitting students to efficiently 
extract facts from a situation." 
Third, we must force students to 
analyze the nature of facts and to 
learn that facts are like animals; they 
come not only in different species but 

in different genuses and families." 
I Whether called Legal Writing, Legal 
Practice, or by another name, courses in 
legal writingII research and analysis that 
all law students must take are $de- 
spread in U.S. law schools. Students 
normally are taught how to use different 
writmg techniques to craft briefs, 
pleadings, depositions and other types of 
legal documents. 

"In practice lawyers engage in some 
kind of writing every day. whether it& a 
letter, a memo, a brief, or a cqntract," 
according to Clinical Assistant Profssor 
of Law Grace Tonner, Director of the Law 
School's Legal Practice Program. "Because 
oral argument is perfunctory in many 
mses, it is more important than ever for 
lawyers to dewlap strong writing skills. 
We're professional writers." 

Partidpants also considered the youth 
of their profession and its developing ,role 
in the life of law schools. We're 
pioneers," Tonner noted during a 
lunchtime point-counterpoint p p m  
on "Publication is Essential for Legal 
Practice Faculty " 

"This discipline is new. We should 

' W h k i i l r 6 ~ ~ ~ , = ~  
o d l e @ * , m - d y d i n  
pfklin Englkh," she added!. 

V you havent written, it5 the 
best thing you can do to enhance yaw 
dwq" prtxmrI Jan kvhe sr6d hLr of po~t-cou;~:ter~,oht T-le University 

' bw S c h ~ ~ t .  %r5 the p p s e  of 
w&ng,to.passonideas.Whwymget 
,&om, start wri%." 

Ttrecoodierpneew;ls~byrhe 
b y v  !%hod d Wayne State University 
mnW S h o d  and S~E)=QKE~ by the kgd 
w* btjLue. The Associa- of 
Isgd Wtkg Illrectm held its meeting 
at Pke imw 5chool he evening beEore the 
c o ~ c e  opened. 

A glance at the program for the Legal 
Writing Institute's biennial conference, 
held at the Law School in June, 
immediately reveals the breadth of 
professional interests of those who work 
and teach in legal writing programs. 

The three-day conference included 
more than 50 sessions and workshops. 
Subjects ranged from "Advice to New 
Legal Wiiting Teachers" and "Developing 
Exercises for Specific Objectives" to 
"Teaching Advanced Research Using the 
Web" and "Collaborating with Doctrinal 
Faculty in Developing Research and 
Writing Assignments." 

Under the theme "Advancing 
Professionalism," three successive days of 
the conference were devoted to 
"Professionalism in Teachmg," 
"Professionalism in Writingn and 
"Research & Potpourri." Some 330 

F 

Some m-l &fackirrg tools get *ins, smriEc 
hriq a s a s h  ma "reurn But- in L q d  
Wtisg Ccwws (or Hsw M m k d L w  a d  Pasaa 
Can Rdp T& Jkga2 Wh'nR),' p a t  a f k  LLd 

participants atteided. 
In his session on "The Art of the Fact," 

Jethro K. Lieberman said that law 
students seldom are taught how to solve 
the legal problems they will face as 
practicing attorneys. "I want to suggest 

define what we expect of this 
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Honing Trial Skills - I 
Framed on one side by a copy of the Declaration of Independence 
above, Bonnie Tenneriello,'96, of the Michigan Migrant Legal 
Assistance Project, delivers her opening statement on behalf of the 
plaint$ in the mock trial Jay v. Hunt and Talbot during Trial 
Advocacy Skills Training conducted at the Law School and 
Washtenaw County Courthouse in August. Acting as judge is 
Clinical Assistant Professor Rene Birnbaum, who teaches in the Law 
School5 Legal Practice Program. The mock trial took place in tho 
courtroom of the Hon. Melinda Moms, '64, Chicfludge of the 
Wahtenaw County Circuit Court. This is thefirst time that the 
training, organized by and for a group of legal aid provider agencies 
from Michigan, Ohio and West Virginia, used farilities at the Law 
School and in Ann Arbor The program was presented by the 
Committee on Regional Training and sponsored by the Michigan 
Poverty Law Program. The training included sessions on opening 
statements, closing arguments, d i ~ c t  and cross examination and the 
use of demonstrative evidence. Paul Reingold, Director of the 
Michigan Clinical Law Prugram at the Law School, and Clinical 
Assistant Profasor Nick Rine were among the instructors for the 
program; others from the Law School who played rules in the 
program wenz Anne Schroth, Jim Schaafsma and Delphia Simpson, 
all of the Michigan Poverty Law Program. At lef, Rine teaches a 
Trial Advocacy Skills Training session at the Law School. 



In a teaming of law 
~rofessor and law student. 

student join Francis A. Allen Collegate 
Professor of Law kchard O 

forces to studv Lempert, '68, and first-year 
I 

law student Katherine Y. 
deterrent power Barnes have developed and 

are testing a new way to of capital etermine if or how capital 
punishment works to deter 
killings. 

Barnes and Lempert 
presented their preliminary 
report on "The Death Penalty 
Today: Is There Even Slight 
Deterrence?" at the annual 
meeting of the Law and 
Society Association in June at 
Aspen. Lempert, who on June 
30 completed a term as 
chairman of the University of 
Michigan Soc lo lo~  
Department, and Barnes. who 
also is a master's and Ph.D. 
candidate in statistics at the 
University of Minnesota, 
brought a special pairing of 
skills to the task. 

The two met in 1995 at a 
preview weekend for newly 
admitted law students and 
recoLpized how each 
complemented the other's 
interests. "I should mention 
that it was this interaction 
with professors at the preview 
weekend that made me 
decide to come to Michigan," 
notes Barnes, ~vho deferred 
her entry for a year after 
admission. "The reason it is a 
joint paper is that that is what 
Rick originally felt it should 
be - I think because we both 
put a great deal of thought 
into the paper, and because I 
had a particular skill, 
statistics, that he felt he 
wanted help with." 

"Kathie is a full partner in 
this research and a pleasure to 
work with," says Lempert. 

"Thanks to her, the 
statistical modeling will be 
quite a bit more sophisticated 
than anything I could have 
done on my own." 

"In 30 years on the law 
faculty I have had some 
excellent research assistants 
but this is the first year I have 
had a law student whom I 
could work with as a co- 
author, and I have two of 
them," he adds. "The other is 
hchard Lee, with whom I am 
working on a paper e-xploring 
the summer clerkship 
experiences of law students, 
uith a special focus on the 
experiences of racial 
minorities." 

Barnes and Lempert say 
they must do much more 
research before they can 
release an~7 replicable 
findings. Basically, their 
approach starts from the 
point of lienT that deterrent 
effect, if an): is small, and that 
any deterrent that does exist 
operates because the potential 
killer thinks about the 
punishment before or during 
commission of the crime. 

"Our research is still in its 
early stages, and we do not 
believe any of our results are 
definitive," they reported at 
the LAS meeting. "There are 
other models we shall explore 
and sensitivity tests we want 
to perform." 

Success would answer a 
nagging question that policy 
makers and researchers have 
been asking for a long time. 
As Barnes and Lempert noted 
in introducing their report: 
"Social scientists have been 
searching for deterrent effects 

to the death penalty for o17er 
50 years. The search is 
motivated by the sense that 
execution is the most terrible 
punishment we currently 
inflict, which suggests it 
should be the most feared 
punishment, from which it 
follows that death should, 
more than alternative 
punishments, deter those 
crimes for which it is a 
sanction. The chain of logc 
seems reasonable, yet when 
investigators have searched 
for the expected deterrent 
effect of the death penalty, it 
has proven remarkably 
elusive. " 

w 
Barnes and Lempert say 
they must do much more 
research before they can 
release any replicable 
findings. Basically, their 
approach starts from the 
point of view that 
deterrent effect, if any, 
is small, and that any 
deterrent that does exist 
operates because the 
potential killer thinks 
about the punishment 
before or during 
commission of the crime. 



Bergstrom Foundation endows summer training 
for child welfare specialists 

If you care about children and 
families, you could not avoid being 
impressed as the 24 young people took 
turns introducing themselves: 

Rachel Chazin, in her second year of a 
joint degree program in law and social 
work at New York University. 

Joy Davis, in her third year at 
Mississippi College School of Law. A 
volunteer at the Hinks and Rankin 
County Youth Courts, where she mentors 
and tutors children. 

Andrew Don, attending Boston 
College Law School after 13 years of 
working with children as a residential 
treatment program supervisor, high 
school and university teacher, and with 
street children at Kuleana in Mwanza, 
Tanzania. 

Jacqueline Kozlik, a Peace Corps 
veteran who created programs and 
counseled low-income families in Belize 
and now studies at the University of 
Arizona College of Law. 

Sara W Clash, first-year student at the 
University of Michigan Law School and a 
graduate of Dartmouth College, where, 
while a student, she was Coordinator of 
Volunteers for Dartmouth Community 
Senices. She also interned with Women 
Helping Battered Women in Burlington, 
Vermont, where she served as a legal 
advocate for victims in court and with 
welfare and housing assistance agencies. 

Matthew H. Drexler, also a first-year 
U-M Law School student, a graduate of 
Duke University After graduation, he 
worked with the New York City Urban 
Fellows Program in the Department of 
Homeless Services, where he negotiated 
budgets and contracts to upgrade 
facilities for the homeless. 

These six fellows and seventeen others 
made up this year's class of Kellogg 
Summer Fellows, who underwent three 
days of intensive training at the Law 
School in May before heading out to 

their summer internships. The summer Montana, New York City, North Carolina, 
training program is part of the Families Ohio, South Carolina and Washington I A5 nctivr in his dclivcr?, as his subject is serious, 

for Kids Initiative that the WK. Kellogg State. This was the last summer of 1 Jnmcs Hen% o f  thc School of Soctal Work at 

Foundation launched three years ago \\lcttcm h/llchlgan Llniversitv, c.uplninr to Child KelloLgg Foundation funding for the i M ' C I ~ ~  Summcr Fellolvc that hcln,q thc v~c t tm nf 
with a $1.5 million grant to the Law fellowship. I rn~rnI nhutc altcrs a child5 V M V  o f t h e  \~orld.  his 
School. The Initiative identified 11 sites For two years, the Bergstrom I Y C I ~  concept and can affect his ovel-dl development. 
across the countrv for Fellows to do their Foundation of Pittsburgh. Pennsvlvania. ~ o l l y  O I I C  nf several spcakers during the ~e l lows '  

C' I 

internships: Arizona, Kansas, has supported University of Michigan i tlcmnicr trainin,? at tlic Law School In May 

Massachusetts, Michigan, Mississippi, dcnlt with t l ~ e  effects of sexual ahuse on children summer training fellows. This year, and tcchniquesfor intewioving the victims of 

however, the Foundation guaranteed the 
long-term survival of the summer 
program with a $500,000 endowment 
whose earnings will fund University of 
Michigan Law School fellows and the 
presentation of the summer program. 
The newly named Henry A. Bergstrom 
Child Welfare Law Program honors the 
late Henry A. Bergstrom, '35,  a 
Pittsburgh attorney and 1989 U-h4 
Presidential Society Leadership Award 
recipient. 

Henry Bergstrom, in his own words, 
had a lifelong "love affair with the 
University of Michigan," said his son, 
Hank Bergstrom, a Pittsburgh 
businessman who now heads the 
foundation that his parents established. 

Hank Bergstrom credits Larry E. 
Phillips, '67, one of the foundation's three 
board members, with suggesting the gft 
to the Child Welfare Law Program. The 
foundation focuses its aid on programs 
for education and children, he said. 
"There are a lot of children out there 
who need ad\~ocac~: who can't afford it. 
[This gft reflects] what we can do to 

help children and also what we can do to 
help young lawyers learn about child 
advocacy. Hopefully, more young lawyers 
will want to get into this field on a 
permanent basis." 

"I think that endowing this program is 
going to benefit society for years to 
come," he added. 

The gift memorializes Henry A. 
Bergstrom and his affection and longtime 
support for the Law School, adds 
Phillips. "Mahng a gft to the University 
of Michigan Law School was the most 
appropriate way for us to honor his 
memory Additionally, the child centered 

Continued on pass 26 

Law students and Bergstrom Fellows Sara \!? Clash 
and Matthew Draler say the three-dav training 
program was intense and benejicial and havejound 
t h c ~ r  summcr internship in the Law School5 Child 
Ad~,ocacy Law Clinic to h a w  been a rich learning 
a ~ c r i c n c e .  A supporter of the summer program in 
the past, the Bergstrom Foundation this year 
endowed it to gtarantce its contin~tation as the 
Henry A. Bergstrom Child \Ve!fare Law Program. 





Continued horn page 25 

Bcrgstrom Foundation hoard nlmbcr L a r ~  E. 
Phillips, '67, and Suelivn Scarnecchia, '81, 
Associate Dean for Clinical Afairs, are shown 
during aJuiv 2 dinner at the Bcquesnc Club in 
Pittsburglt to mark thefoundationk S500.000 gi,ft to 
endow the child weifare law summer fellows 
training program. The program now is called the 
Hen? A. Bergstrom Child LVelfare Law Program. 

aspect appealed to us. Many of the other 
programs the foundation supports are for 
children and women." 

Associate Dean for Clinical Affairs 
Suellyn Scamecchia, '8 1, praised the 
Bergstrom Foundation gft. "The 
Bergstrom Program will help solidify the 
Law School's reputation as the 
preeminent center for the training of 
lawyers in the field of child protection. 
The extensive history of interdisciplinary 
child welfare law training through the 
Law School's clinic will be shared with a 
broad, national audience through the 
summer program, improving child 
welfare law practice nationally" 

In his greeting to the summer fellows, 
Dean Jeffrey S. Lehman, '81, noted "how 
much we count on you to actually go out 
and make a difference in the world. This 
is one of the groups that make a 
difference right away" 

The program also is designed to build 
a network of child protection lawyers 
across the country, added Naomi 
Woloshin, who manages the fellowship 
program. "We're trying to create a career 
ladder in child welfare law," Woloshin 
told the students. "I hope you stay in 
touch with each other." 

Fellows heard programs on changes 
driven by passage of the federal Adoption 
and Safe Families Act of 1997, the child 
protection and foster care legal process, 
child sexual abuselinterview techniques, 
a comparison of state laws and practice, 
drug abuse and parenting, and child 
development. They also discussed and 
role-played through the stages of a case 
and took part in a court simulation. 

Clash and Drexler, the two Bergstrom 
Fellows supported in their summer 
training by the Bergstrom Foundation, 
said the training was rigorous and useful. 
They both did their summer internships 
with the Law School's Child Advocacy 
Law Clinic, where the experience of 
dealing with cases showed them the 

complexity and challenge of such work. 
"This summer at the Child Advocacy 

Law Clinic has been an incredible 
learning experience - exciting, 
challengng and extremely eye-opening," 
Clash said. 

"My work with clients, both children 
and parents, as well as with therapists, 
social workers and foster parents, has 
provided me with a view from multiple 
perspectives of the difficult legal and 
ethical challenges involved in serving a 
child's best interests. Working in the 
clinic enabled me to confront these 
issues directly in a setting that provided 
invaluable guidance, feedback and 
support." 

Drexler, too, found his summer 
assignment to be an eye-opener. 
"Working in the Clinic has been a very 
rewarding and educational, yet 
emotionally difficult experience," he said. 
"The most compelling and difficult part 
of the summer has been trylng to address 
the many ethical issues and dilemmas 
that arise in each of the cases. 

"I was surprised and overwhelmed to 
discover the difficulty and complexity of 
the decisions that have to be made in the 
field. I quickly realized the importance of 
interdisciplinary work as I struggled with 
my lack of knowledge of social work and 
child developmental psychology. The 
clinic, though, has provided a supportive 
environment to tackle and struggle with 
these issues." 



Wide-ranging looks at healthcare, terrorism, 
technology and international law L 

say. After appearing to c m t d  
rising ha1tkare costs, many 
Ilmlaged care p m v  lmw 
f a ~ ~ c o ~ ~  IR 
addition, wme highly 
publicized cases of managed 
care shorn* have 
c-d a pwring  public 
warims d l:some d o m ~ s  
have-d-t 
about having their clinical 
judgement questioned or 
controlled by non-physicians. 
"Many experts agree that 

managed care is at an impasse 
and must nxonfipre itself to 
survive in some form in the 
next centu~ry," accoxhg to 
symposium organizes, 
"This quires irdling new 
confdmidence in managed care5 
dedication to quality patient 
care. It is myone's guess as ta 

Wd on page 28 

Law school classes - and 
the legal cases that you take 
on after graduation - usually 
focus narrowly, laser-like, on 
their central issue. The energy 
that goes into early preparation 
may be spent widely, but 
finally it will focus on the goal 
of defining and proving your 
case against the claims of 
your opponent. Like learning 
the outline of criminal 
defense before you take on 

grow expansive, let your 
t h inhg  follow the variety of 
leads that intrigue you, let 
you get a glimpse of the 
whole that is made of so 
many parts. 

That's why conferences are 
a regular part of the Law 
School's academic year. Often 
initiated by law student 
orgaruations, each brings 
together a variety of experts 
whose inhvidual presentations 

tfie Nest Chtury (October 
I&-17); "a T i  a %rtc#Ir: 
D e ~  and E ' i m g  
T m m 1  Tmrism 
( F & F w ~  19-20,1999); 
clFam Tradirod kgal 
P m d i p :  Is ~ b g y  
otzlpmg the Zaw? (March 
12-13,1999); md Current 

in. htmmtional Law 
(Ibfmdx 25-27, 1999). Here is 
ampsbtofeach: 

the appeal of the long-time 
death row inmate. Or 
learning the mechanics of 
Arizona-to-California water 
transfer before narrowing to 
one fruit grower's claim that 
he's not getting his share of 
Colorado River water. 

Like late-night conver- 
sations, however, conferences 
and symposia let your mind 

and informal conversations 
each contributes to a wider, 
deeper, more thorough 
understanding of the overall 
subject. Three student- 
planned conferences and an 
additional major professional 
conference will be held at the 
Law School during the 1998-99 
academic year: What's the 
Prognosis: Managing Care in 

WhatS the Prognosis: 
Managing Care in the Next 
Century. Presented by the 
University of Michigan 
Health Law Society and the 
Univmity of Michigan Journal 
of Law Reform, the symposium 
is designed "to tackle the 
timely and crucial issue of the 
evolution of regulating 
managed care ," its organizers 
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whether the industry will take 
up this mantle on its own, 
government regulation will be 
required, or a rebelhon of 
employers, doctors and 
patients will ensue." 

'Why hold this conference 
at a law school?" they ask. 
"The law has played, and d l  
continue to play1 a crucial role 
in shaping shifts in managed 
care, through legislation, 
judicial rulings, and ad&- 
strative oversigjht." And, they 
add, legal impacts on 
managed care are 
"broahging, from 
mergers/acquisitions and 
antitrust to tort actions and 
jurishctional decisions. " 

"It Takes a Planet": 
Defining and Fighting 
Transnational Temrism. 
This symposium, markmg the 
20th anniversary of the 
Michigan Journal of 

~R~~~ h w ,  Will 
exmine the growth in the 
power of what former CJA 
General Counsel Elizabeth 
Rindsbpf, '68, calls 
"interstitial actors," like drug 
bamns, Hamas, the IRA and 
others who neither act for 
nor claim to act for an 
internationally r e c o p e d  
nation state, yet whose power 
and sophistication make them 
resemble a nation state. "The 
organized crime families and 
temorists who have spread 
l k  a menacing cancer 
throughout the globe are 
undermining humanity, our 
day-to-day lives, and fmancial 
progress," symposium 
organizers say. They also note 
that events like the 1993 
World 'Trade Center bombing 
point up the United States' 
susceptibility to temrist 
attack. Threats from 
transnational terrorists and 

organized crime families have 
caused U.S. agencies like the 
CIA and National Security 
Administration to re-think 
their roles, they add. 

"One nations law enforce- 
ment and intehgence agencies 
can no longer single-handedly 
apprehend all those accused of 
cornrnittlng acts of tmnsnational 
terrorism and organized 
crime," symposium organizers 
say. "Organized crime and 
terrorism have rapidly grown 
into an international problem 
demanding a concerted, global 
effort. This plague is not 
unique to the United States, as 
t h ~  new common enemy has 
compelled nation-states to dl 
on their neighbors for support, 
dormation, assistance and 
advice in the apprehension 
and prosecution of such 
criminals. " 

CMbmgbg Traditional 
Legal Ppndigw: Is 
Technology Outpacing the 
Law? Presented by the 
Michigan T e ~ e c o m m u n i c ~  
and Technology Law Mew, 
this symposium will examine 
h evergreen issue in its 
most contemporary rounds. 
"Modern technologies 
transcend geographic 
boundaries, stretch the 
definitional boundaries of 
intellectual property, and call 
into question assumptions on 
which commerce and public 
policy are conducted," 
organizers say "Complete 
overhauls of traditional legal 
r ewes  may be rash and 
indeed inefficient in times of 
- - 

radical technological change," 
they say. "On the other hand, 
adaptations of current 
paradigms may be necessary 
for continued growth. " 

Panel discussions will 

'i- 
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East Meets West - 
b k  Ngoy, left, Dean of the School of Law and 
Economic Services in Phnom Penh, confers wit! 
Assistant Professor of Law Peter Hammq '89, 
during a visit to the Law School in March. 
Hammet; President of Legal Aid of Cambodia 
and Director of the Law SchoolS Cambodian 
Law and Development Program, hopes to re- 
establish internships and other programs in 
Cambodia for law students. The programs had 
to be discontinued temporarily because of the 
coup that took place in the southeast Asian 
country in summer 1997. Recent national 
elections in the country may foster a suitabk 
climatefor re-activating such programs there. 
At deadline time Hammer still was evaluating 
conditions in Cambodia. 



focus on antitrust, intellectual 
property and other issues. 
Program organizers plan to 
broadcast the conference live 
in RealAudio format over the 
Internet via the Law School 
web page (mumich.lawedu). 

Current Issues in 
International Law. The first 
program of phis sort mounted 
by the Law School's new 
Center for International and 
Comparative Law, jointly 
sponsored with the European 
University Institute's Law 
Department and the board of 
editors of the European Jour~zal 
01 l lz te~~at ional  Law BJIL). 
Developed as a Euro- 
American symposium, the 
program will "confront the 
views of European and North 
American internationalists on 
the dubious legtimacy of 
unilateral action officially 
aimed at the promotion of the 
intemational rule of law," 
according to organizers. 
There will be sessions on 
intemational economic law, 
the maintenance of peace and 
international law making. 
Proceedings will be published 
in EJIL. 

New seminars offer look at 
character-building, civic responsibility 

The chance to talk with 
some of the Law School's 
most accomplished graduates 
is precious and rare to most 
law students. Students' and 
graduates' paths simply do 
not meet long enough for the 
unhumed conversation that 
graduates say they enjoy and 
students find refreshing and 
inspiring. 

For some time now, the 
Dean's Forum program has 
brought successful graduates 
who have nsen to the top in 
fields other than law together 
with small groups of law 
students who share an 
interest in the graduate's field. 
The guest and students meet 
for lunch and more than an 
hour of informal, small group 
conversation. Last year, two 
of the Dean's Forum guests 
included Barrie Loeks, '79, 

of character and 
responsibility" 

Bernard Petrie, '52, a solo 
practitioner in San Francisco 
and a graduate of the U.S. 
Military Academy, will lead off 
the seminars on October 22. 
Petrie, who works in the areas 
of general practice, trials and 
appeals, corporate, antitrust, 
libel and international law, 
also is of counsel to Brown & 
Bain of Palo Alto, a firm that 
is hghly regarded in the fields 
of high technology and 
complex litigation. Petrie was 
among the attorneys who 
represented Apple computer 
in 1992 in a copynght 
infringement suit against 
Microsoft Corporation and 
Hewlett-Packard. 

Other Sperling Seminar 
pests  who were confirmed 
by deadline time were: 

then chalrman of Sony November 5 - Brian 
Theatres, and Arnold M. O'Nei11, '74, with Faegre & 
Nemirow, '69, Chairman and Benson in MinneaDolis: and . " - -- 
Chiet Executive Otticer ot 
Bowater, Inc. December 2 - Robert B. 

A new program this year, Fiske, Jr., '55, former 
the Sperling Seminars, is independent counsel in the 
using a similar approach to Whitewater affair and a 
bring together small groups of partner in Davis Polk & 
first-year law students with Wardwell of New '170rk. 
inspiring graduates. Supported 
by George E. Sperling, Jr., '40, 
of Buckley & Sperling in 
Santa Monica and made 
possible through the Sperling 
Project on Character-Building 
and Civic Responsibility, the 
seminars "coordinate and 

Sperling supports the 
program "to show how 
attorneys have a higher duty 
than making money and that 
they can be a force in 
developing society and 
strengthening the legal 
svstem." He said the idea for 

(Summer 1997) and with 
Law School graduate and 
benefactor William W Cook's 
letter to the U-M Regents in 
April 1922. 

"I would have a selected 
body of law students, just as 
Oxford and Cambridge have a 
superior class of young men," 
Cook wrote the Regents. "The 
goal sought is the character 
of the law students to be 
reflected later in the character 
of the Bar. When the 
University graduates law 
students unsurpassed 
anywhere in character and 
scholarship, the effect on the 
Bar and the country will be 
very great." 

Lehman, writing of "the 
great lawyer as citizen," said 
the best lawyers "have not 
been uncritical slaves to their 
clients' tastes and preferences. 
Nor have they encouraged 
their clients to distance 
themselves from the larger 
community by spealung of 
the law as a set of impersonal 
barriers with no interest in 
the client's particular 
situation. Rather, they have 
tried to help their clients 
understand the law as a point 
of engagement with their 
fellow citizens, through whch 
tensions and competitions 
among goals and perspectives 
are, and can be, worked 
through." 

implement numerous the seminar also reflects the 
presentations andlor sentiments that Dean Jeffrey 
discussions on practicing law S. Lehman, '81, discussed in 
in today2 legal environment his Deanb Message in 40,2 
while maintaining principles Lal,, 
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Far East - 
Above, Dean Jeffrcy S. Lehman. '81, arid Virgnia Gol-&ti. Assistant 
Dean for lntmlational Programs, stand on either side of Dean Wu 
Zhipan. centel; during a meeting at the University of Beijing Law 
Faculty. Others in the group arefroni the Llniversity of Beijing Law 
Faculty. During his trip to China in June, Lehman atttxded the first 
U.S.-Sino Law School Deans Conference in Beijing. The conference 
was hosted by the People5 University School of Law and the L1.S. 
State Dqartment. Lelimari was joined at the cotqerence by deans of 
the law schools at Columbia, Stanford and Yale. In other activities in 
China, Lehman and Gordan niet with legal education leaders from 
many of the country5 major law dcpartments, studied Chinese legal 
education and aplored ways that the Law School niay establish ties 
with some of the leading legal education programs in China. Most 
Chinese legal education occurs as part of undergraduate training 
rather than at the graduate level, as is done in thc United States and 
Canada. Some Chinese legal education leaders, howuvel; are 
working to establish programs more like those in the West. Lehman 
and Gordan also attended alumni reunions in Bc~jing and Shanghai 
and in Tokyo,]apan. At left, Lehman and Yoichiro Yamakuwa, 
LL.M. '69 and '91 -93 Visiting Profissol; right, chut withJapanese 
Supreme Court Justice ltsuo Sonobe, '57-58 graduate student, during 
the Law School alumni reunion in Tolzyo. Sorzobe is one qf the 
speakers for the Law School5 lnteinational Law Workshop during 
thefall term. His topic: "Reflections on theJapanese Supreme 
Court." In other Law School activity in China this yeal; Professor c$ 

LarvJost Alvarez and Assistant Clinical Professor oJ Law Grace 
Tonnel; Directot- of the Legal Practice Program, delivered lecturvs 



1 Videoconferencing opens new doors for interviews 

Computer, camera, action 
Intemewers and 

intemewees this year can 
begn to take advantage of a 
new Law School semce that 
allows potential employers 
and students in search of 
pbs, internships and other 
placements LO talk "hve" and 
"face to face" although they 
may be many miles apart 

The new semce, which 
uses vldeoconferencing 
equipment and computers, 
allows intemewers to remain 
in their hometowns - 
perhaps even 1n their offices 
- to intermew a candidate at 
the Law School Both mter- 
vlewer and intemewee sit m 
front of specially equipped 
computers and talk w t h  each 
othcr as they would if they 
were seated across a table 
from each other They speak 
in normal conversational tones 
and reap the benefit of 
normal glve-and-take 
conversation 

The only difference 1s a 
slight delay m sound 
transmission that makes the 
computer screen image 
slightly ahead of the audio 
It's a little like watching a 
movie done in one language 
\nth a sound track dubbed 
onto it in another language 
But those who have used the 
system say that they quickly 
become used to the tiny 
audio delay and are not 
bothered by i t  

The new semce is made 
posslble through a gft from 
Samuel Ze11, '66, chairman of 
Equity Group Investments, 
Inc , of Chicago Zell's gft 
also includes funds to 
establish facilities for linlzmg 

specially equipped classrooms 
at the Law School with other 
law schools - schools in 
Toronto and Cambridge, 
England, are under 
consideration - so that a 
single instructor can teach 
classes simultaneously at 
several schools. The program, 
now in the preparation stages, 
will allow students and their 
teachers to see and talk with 
each other "live," no matter 
where they are located. 

The new interview 
capability is expected to be 
especially useful to smaller 
firms, public service providers 
and others whose budgets 
and staff size do not allow 
them to send a recruiter to 
the Law School. It also will 
benefit students who might 
not be able to afford the costs 
of traveling elsewhere for 
interviews. For more 
information about the 
program, call the Office 
of Career Services, 
734.764.0546, or send 
an e-mail to 
lawcareers@umich.edu. 

The new service worked 
well in its trial run last spring. 

When first-year law 
student David I! Gubbini 
settled into the chair and 
lined up with the computer- 
top camera for his job 
inteniew, he wasn't thinking 
of the precedent that he was 
setting. 

He was thinking instead 
that the Law School's new 
videoconferencing equipment 

meant that he could meet 
with his interviewer, Steve 
Baker, Director of the Federal 
Trade Commission's regional 
office in Chicago, without 
going to Chicago, or driving 
to Cleveland, Ohio, where the 
FTC also has videoconferencing 
equipment, and without 
using personal funds to rent a 
private videoconferencing 
setup. 

For his part, Baker was 
glad to use live videoconfer- 
encing to get to know a 
potential summer intern. He 
sees interns as important staff 
members - interns from 
his office have uncovered 
evidence that the FTC 
continues to use to counter 
computer and Internet scams 
- but he does not feel 
comfortable aslang them to 
pay to come to Chicago to 
interview for the unpaid 
positions. Nor does he have a 
large enough staff to send 
people out as interviewers. 

When Baker interviewed 
Gubbini on March 19, Gubbini 
sat before a computer with a 
small camera connected atop 
it. In Chicago, Baker did the 
same. 

"I thought the experience 
was far superior to a phone 
interview," said Gubbini. 
There was a slight, barely 
noticeable lag in the audio 
transfer between the two sites, 
and sometimes the video 
image stumbled, but Baker 
and Gubbini both adapted 
quickly and conducted their 
inteniew much as they would 
have if they had been seated 
across from each other in 
Room 200 of Hutchins Hall 
or the FTC offices in Chicago. 

"I didn't have any of that 
surreal feeling," said Gubbini, 
who had worked previously 
for an electronic resume 
service in Ann Arbor. As for 
Baker, he and his staff 
frequently use their in-office 
videoconferencing equipment 
for remote training and inter- 
regon communication, but 
only once before had they 
used it for a one-on-one 
interview: 

"The advantage is that you 
get to see somebody face to 
face," said Baker. "A lot of the 
act of inr:erviesving is that 
you're trylng to find out not 
only the person's academic 
credentials, but also what 
land of person you're dealing 
with." 

Baker liked what he saw 
and heard. He offered 
Gubbini an internship on the 
spot. 

"The advantage is that 
you get to see somebody 
face to face. A lot of the 

act of interviewing is 
that you're trying to find 
out not only the person's 
academic credentials, but 
also what kind of person 

you're dealing with." 



In some ways, David Evans, who died 
August 4 at age 50, knew the Law 
Quadrangle better thnn anyone else. For 

e more thanba decade, his hands and eyes 

E and deep respect for history guided 
Y restoration and renovation of classrooms 
5 and other facilities here. t i 

4 
i?i Evans, a University of Michigan gradu- 
z z ate and the Ann Arbdr-based half of 
S Quinn Evans/Architects of Ann Arbor and 

Washington, D.C., spent hours matching 

8 wood stains, paints and other aspects of 
o the Law Schooh 60-plus-year-old o r i . 1  
S 
i5 construction with modem updates. I h~ 

last work for the Law School, the Alcoves 
Project (see adjoining photos), which cre- 
ated nine new offices from the formerly 

19421, featdng w b  limgsma tgim am- 
ms&g 4th the $eep blue of & Cirget- *, I d s  ad *?e*. 

Ra0m 1% tha l!%amm. I i u d k b g ,  
Schmidt, and Haw1ktt Chroclrm. With 
the mast medievd a m  d m y  renovated 
classmom, Itom 132 t a b  its focus from 
thebatch that h a  the dais and ms~qrn. 
The renovation, hcI;u&d the imta1lation 
of a wooden h e w o r k  in the d i n g  to 
hide new air conditioning equiBmbnut. 

Rams 232 and 234, the Moot Court 
Pad Jury moms;~enbvation included 
installadon of state-of-the-art video equip- 
ment, an audio system, an4 a nspveable 

\ 

D A V I D  E V A N S  I 
Ovtr r e  past dccade @inn EvandAnFiitecb 
renovated several ctasS- m$ the Moot ~ o u h  
horn, s h m  h n .  Renovation ofthe practice, 
cou7troom fd l i t ia  ZacZuded iflsta1l&m of state-of- 
h a r t   vide^ equTmt, an audio system d the 
specially & q p d  wooden &net h a t  conceals 
the complex sledmnic controlsfor the mmL 
systms, @inn E v h  principal DavSd Evans, who 
died in Augustd was a specialist in &ping such 
items and matcWg thiesbde rmd tint of their wood 
s ~ i m  High ori@wI stainiorg in the moms he was 
rmwuting. 

open alcoves that flanked the north and 
south sides of the Reading Room, Evans 
painstalungly xnatched old stains and new 
coatings so that even he barely could tell 
the difference. 

Evans previously had been 
architect/overse& for five projects at the 
Law School: 

Room 120, the Squires, Sanders, and 
Dempsey Classroom. Renovated in 
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p&mn 86 rrmcxe amtml uuncms. 

/ ~ S ~ l a o m . H n c , ~  
I Evans' wurk fncluded instahtion of a 

table b t  converts from a first-row writing 
surface to a confmnce table. Addition of 
the table allowed the mom to function as 
a seminar room or as a formal small class- 
room. 

1m, Q U - , E = + ~ ~  u.& 
Lars SCWI ungt the kc- 

Qudr*ih: A ~ W m r r  d Oy&im, by 
fit* 5; and in cmtfv6 w w  
cmtom &Dec~r&vt? brnft&%S, by 

b 

CtS s *&dy 

W v a d ~ n  of histode build- 
ts mmmtim pmjects to win 
M i d q p  State G p i t ~ l  in 

Lapjng th; lka&q Barn Reconmuetin 
at h&=-Ye-, the Old Exeuctive Ofice 
J$a&&&, SdhaRian Aw a d  Iadusuia 
BdWL US. Soldim' and udmen.5 

QE C ? n p  md,pld Pait 
dl fa W-ton, DL; 
tiate GBpbl. 

f n ~ & & o . r ,  tht &rmb projects hsve 
the M- T&auzr, tbe Argus 
h MflerlMain b~lil-, Ehe 

Gc@@year i)uilding and the Wbst Park 
Band Shell. Shortly before his sudden 
death Evans learned that his firm, ixi asso- 
ciation with Albert Kahn Associates, had 
been awarded the contract for the renova- 
tion of the University of Michiganb Hill 
Auditorium, a highly regarded concern 
hall built early in this century 



Faculty Commons designer 
Mark Hampton, 

law s tuden I- turned-decora tor 
Mark Hampton, the 

debonair decorator who counted 
George Bush, Jacqueline Onassis 

and the Law School among his 
clients, died July 13 in New York 

of complications from liver cancer. 
He was 58. 

Hampton, known for his uncanny 
ability to meld classic elements into 
understated reflections of his clients and 
their times, designed the Faculty 
Commons Room at the Law School, 
which was renovated into its present use 
in 1980-82. The space previously had 
been used as a faculty and Law Review 
library, which in turn was moved to the 
eighth floor of the Legal Research 
Building. 

Hampton knew the Law School well; 
he had been a law student in 1962-63. 

Envisioning a room that fostered 
conversation, Hampton created a space 
with windows on two sides, a two-story- 
high ceiling, bookcases, small groups of 
furnishings and two central tables: a 
round table, with its obvious actual and 
symbolic value, surrounded by chairs; 
and a nearby rectangular table for 
displaying current publications of a legal 
and academic nature. 

"Hampton based his treatment of the 
space around certain ideas and 
associations that the concept of a 
commons room called UD for the Law -. 

School faculty," Kathryn Horste The bronze bust of Thomas M .  Coolq, a charter membcr of the 

explained in The Michigan Law 
faculty o f  the Law School andfor many years its dean, gazes over the 
Faculty Cor?~mons, a meeting groundfor conversation, debate and 

Quadrangle: Architecture and Origns relaxation. The round table plays an actual and symbolic role as a 
(University of Michigan Press, 1997). catalyst for conversation. Decorated by the late Mark Hampton, a 

"Most important was the idea that the former law student, the Commons is a popular spot for faculty 

room must foster collegality community, members to repair to between classes andfor special programs and 
receptions. Law School faculty meetings are held there regularly. 
The bust of C o o l q  was a gift from the class of 1895. 1 

Mark Hampton relaxes in one of the chairs that 
passed musterfor the renovated Faculty Commons 
on the thirdfloor oJHutchins Hall. The space wm 
renovated in 1980-82. Hampton diedluly 13 at 
age 58. 

and a sense of shared purpose among 
those ~vho used the room. 

"In this respect, tradition played a 
strong role. The faculty expressed its 
desire to include a round table - in 
both the literal and figurative sense - as 
the one required element in the room's 
furnishings, since a table of that type had 
been so important as a gathering place in 
the old Faculty Lounge." 

Hampton's design made for a space 
that is "both comfortable and personal, 
even as it emphasizes the dramatic 
spatial features of the room," Horste said. 

Comfortably upholstered furnishings 
invite faculty members and their pests  
to relay and chat. Small tables at either 
end of the east wall offer space for 
writing correspondence or individual 
reading or contemplation. 

Tkvo of t ; ~ e  Law School's three 
Renaissance tapestries of hunting scenes 
grace one interior wall. Busts of Rousseau 
and Voltaire. replicas of those in the 

private library of Law School benefactor 
William W Cook, flank the large central 
lancet window on the east wall. 
Bookshelves house writings by faculty 
members and others. 

Among Hampton's other clients were 
George and Barbara Bush, both during 
and after the Bush presidency, Jacqueline 
Kennedy Onassis, Pamela Harriman, 
Henry Kralis, Mike Wallace and Estee 
Lauder. "All looked to him to pro~lde a 
polished, well-ordered backdrop for their 
high-profile lives," Jura Koncius wrote in 
nlc \Uzshington Post. "His decorating 
never upstaged them." 

"I have absolutely no interest in a 
trademark style," Hampton once said. 
"Some would say 'He has no style, no 
look.' Well, I don't get it. That isn't what 
I set out to do. I just set out to be a 
decorator, to do a good job and have fun. 
I've wondered with envy at people who 
like one thing and work at it and it 
becomes their realm. Those people who 
can say, 'I love Winterthur but I hate 
Ljmdhurst,' those people who have these 
enormous, refined senses of hate. I love 
Winterthur, Lyndhurst, Greek Re\i\~al 
and French houses. Of course, I 
daydream constantly about English 
houses, and those shingle-style h e r i c a n  
houses built in 1905 full of furniture 
from jillions of other periods." 





James B. White on 

AMERICAN 
HIGHER 
EDUCATION 

1 
James Boyd White 

This past academic year, 
L. Hart Wright Professor of 
Law James Boyd White visited 
colleges and universities as a 
Phi Beta Kappa Visiting 
Scholar. As he did so, he 
developed an ever sharper 
view of the remarkable role 
that higher education plays in 
American culture. 

White visited the 
universities of Idaho, South 
Dakota, and Georga, Alma 
College, Ohio Wesleyan, 
Southwestern University, 
Agnes Scott College and 
Kalamazoo College. "In each I 
spent a couple of days, p i n g  
a formal lecture, visiting 
classes and meeting with 
students and faculty 
informally," he explains. His 
fonnal lectures dealt with 
"Reading and Writing in 
Philosophy, Literature and 
Law" and "The Humanities 
and the Law." 

He came away from each 
visit reinforced in his regard 
for the teachers and students 
who people such schools. 
"What is it, I wondered, that 
gets all these teachers up in 
the morning, off to offer once 
more a class about the origns 
of the French revolution, or 
Shakespeare's comedies, or 
basic biology?" he asks in his 
report for the Phi Beta Kappa 
Key Reporter. "And what is it 
that brings these students to 
class after class, amving 
usually on time, having done 
most of the reading, 
performing adequately and 
often well on exams and 
papers? Not everyone meets 
the ideal, of course, but my 
impression is that all this is an 
enormous and collective act 
of faith, of belief in the value 
of education itself, a belief 

that can n e ~ ~ e r  be proved. 
These institutions, and others 
like them, represent a kind of 
institutional miracle." 

Colleges and universities, 
he concludes, are like "the 
medieval cathedrals of our 
time. " 

"Not as beautiful as the 
great cathedrals, of course - 
though sometimes handsome 
enough - but like the 
cathedrals in the extraordinary 
complexity and variety of 
their organization, in the 
simultaneous multiplicity and 
unity of life that they provide, 
and in their foundation in a 
faith so deeply shared that no 
one knows it is there ." 

He continues: "The 
comparison with the 
cathedral is in a way not 
surprising after all, for the 
cathedrals were the great 
architectural creations of the 
middle ages and the 
universities their great 
educational inventions. We 
now live in a world in which 
institutions of all kinds are 
subject to systematic attack, 
theoretical and political in 
nature, on the grounds that 
they restrain or modify forces 
that would otherwise be more 
rationally and efficiently 
e'upressed in the market. 

"But the college or 
university works on very 
different principles from those 
of the market, especially in its 
recognition that all the 
participants in it have 
something to learn, both from 
the past and from each other, 
indeed from the very tone and 
atmosphere of the institution 
itself, which is not reducible to 
the views or minds of its 
present population." 

Colleges and universities, 
he concludes, are like 
"the medieval cathedrals 
of our time. Not as 
beautiful as the great 
cathedrals, of course - 
though sometimes 
handsome enough - 
but like the cathedrals 
in the extraordinary 
complexity and variety of 
their organization, in the 
simultaneous multiplicity 
and unity of life that 
they provide, and in 
their foundation in a 
faith so deeply shared 
that no one knows it 
is there." 
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Croley, Logue and Ma 
named full professors 

Three members of the Law 
School faculty have been 
named full professors with 
tenure: Steven I? Croley, 
Kyle D. Logue and Deborah 
C. Malamud. 

Crole); who specializes in 
issues of administrative law 
and torts, has been a member 
of the Law School faculty 
since 1993. He received his 
A.B. from the University of 
Michigan and his J.D. from 
Yale Law School, where he 
was articles editor for the Yale 
LLllvJoumal. He clerked for 
Judge Stephen E Williams of 
the U.S. Court of Appeals for 
the D.C. Circuit and practiced 
law in Washington, D.C., 
before coming to the Law 
School. 

Logue, also a graduate of 
Yale Law School and former 
articles editor for the Yale Law 
Jolmlal, earned his bachelor's 
degree at Auburn University 
He clerked for Judge Patrick 
E. Higgnbotham of the U.S. 
Court of Appeals for the Fifth 
Circuit and practiced law in 
Atlanta, Georga. A member 
of the Law School faculty 
since 1993, he specializes in 
the tax treatment of insurance 
and other risk funding 
mechanisms and recently has 
drawn attention for his work 
in analyzing tobacco products 
control proposals. 

Malamud joined the Law 
School faculty in 1992 after 
practicing labor and employ- 
ment law in Washington, D.C. 
She received her B.A. from 
Wesleyan University and 
graduated ntnz laudc from the 
University of Chicago Law 
School, where she was articles 
editor of the Univcrsip of 
Cl~icago Law R~.\k-w and a 
member of the Order of the 
Coif. She served as law clerk 
to Judge Louis H. Pollak of 
the U.S. District Court for the 
Eastern District of 
Pennsyl\7ania and for Justice 
Harry A. Blackmun of the 
U.S. Supreme Court. Much 
of her recent research has 
centered on the bases and 
consequences of affirmative 
action. 



Dissecting cases to show the 

Disscctlng the llfc hlstorlcs of real 
:L~scs offers ~nslghts to la \ .  students t h ~ t  

R the -~hstt-.lct issues h!-potl~c.~lcnls ~ r c  
h~rcl-put to equd.  E x h  case 1s d~ffer-cnt , 

~ n d ,  to play off the pc7pulc~r sa!?ng. ..the 
doing 1s In the deti~lls." 

3 r d  Anclre;~ D L!.nn sho~vci~sed thls 
.yl?r~>;lch du t~ng  t\vo mldda!. presentiltlnns 
In June In \\-hlch the!- l~l lc l  out the det;~lls 
of indl\?dunl ~~3st.s  as esamples of some 
of the nlclcr-ranglng aspects of l e g ~ ~ l  
prilctlie. The progr~lrns were spc~nsnred 
b!- the Office of Student Sen,lces 

Rine. dissecting "The ,\n:ltnm), 
of a Cn11 C~s t . :  The Pregnant), 
D~scnnlln:~tlon C~~ses , "  esplalned hour 

I 

1~ 
I 

I 



"When I was in Law School it never occurred to 
me that sometimes the biggest decision in the case is 

making up your mind where you try the case. Where is 
the best place to protect your clients' rights?" 

Stale Civil Rights Commission (CRC), 
the federal Equal Employment 
Opportunity Commission (EEOC), a 
Michigan county circuit court and the 
State Court of Appeals, h n e  said. 
Principals still were awaiting the Appeals 
Court ruling at the time of hne's 
program, so he did not name the 
petitioners or the amounts of damages 
and liability findings. 

This is "a medium complexity case," 
Rne explained. It offered the choice of 
trylng the case in several places: the 
administrative agency, a state court in 
one of several counties, or through 
federal agency proceedings and possible 
appeal to a Federal District Court. 

"When I was in Law School it never 
occurred to me that sometimes the 
biggest decision in the case is making up 
your mind where you try the case," Rne 
said. "Where is the best place to protect 
your clients' rights?" 

Fine and the clinic students opted for 
the CRC, with the idea of eventually 
bifurcating the elements of liability and 
damages. The decisions of where to take 
the case and trylng to split its elements of 
liability and damages "probably doubled 
the value of the case," he said. 

The CRC referee accepted the 
bifurcation proposal, decided each part 
ol the case in favor of the employees, and 
awarded interest on the damages, but the 
full Commission reduced the award by 
50 percent and eliminated the interest. 
The case grew more complex when some 
plaintiffs returned to work with the 
employer but later were fired and filed 
claims of retaliation with the EEOC. 
Some of the petitioners also dropped the 
Law School clinic and hired private 
attorneys. 

By the time that h n e  presented his 
program, the case had been before the 
Michigan Court of Appeals for two years 
and principals were awaiting a hearing. 
By late May the retaliation case was 
scheduled for trial in federal court. 

Getting a trial date can be like the 
starting gun for serious negotiation, Rine 
said. Sometimes there can be little 
movement in a case until its trial date is 
set; then facing the choice of settling 
before trial or going to a court trial, 
opposing sides often genuinely will try 
to negotiate. 

Over the years that the case has run, 
students who have worked on it have 
learned much of the nuts and bolts steps 
of filing and working a lawsuit. They've 
also, Rine hopes, learned something of 
the predilections of clients and attorneys 
and the records of judges. "I'm on a side, 
and you should take what I say in the 
context of my being on a side," Rne said. 
"Even when they are people with titles 
like professor or judge, people have 
positions on cases." 

"Learning the theoretical stuff in the 
classroom is important," he added. 
"Learning how it works in the courtroom 
is important, too." 

The following week, in another 
presentation, Lyon retraced her battle to 
get Madison Hobley off of Illinois' death 
row, where he had spent 11 years. Last 
March the Illinois Supreme Court, in 
Tlze People of the State of Illinois v. A4adison 
Hoblqi 81609, 1998, reversed the lower 
court's refusal to grant Hobley an 
evidentiary hearing as part of his post- 
conviction petition. 

Here are the facts of the case: In 1987, 
a fire on the South Side of Chicago killed 
seven people, including Hobleyk wife 
and infant son. I-Iobley was charged and 
convicted of murder and arson and 
sentenced to death. In the automatic 
direct appeal, the Illinois Supreme Court 
upheld his conviction and sentence. The 
trial judge also dis~nissed the post- 
conviction petition, so Lyon turned to 
the state Supreme Court. 

"This is a case where strong evidence 
exists showing that Madison Hobley is 
innocent of the arson and murders for 
which he has been sentenced to die," she 
said in her brief to the Supreme Court. 

"This is a case where exculpatory 
fingerprint testing reports regarding the 

gasoline can used as an exhibit at his trial 
for arson and murder were not turned 
over to him, and where a second gasoline 
can found at the scene of the fire was 
hidden from him by a ruse of the police 
who filed it under a police record 
number ('RD number') with which he 
was not provided at trial. 

"Once Mr. Hobley discovered the 
existence of the second gasoline can 
during his investigation for his petition 
for post-conviction relief, the police 
destroyed the second can within a month 
of receiving Mr. Hobleyk subpoena 
seeking its production as well as all 
information concerning it. 

"If it were not enough that material, 
central and exculpatory information was 
hidden from Mr. Hobley the juror 
misconduct which stands uncontroverted 
in t h s  record certainly shows a trial that 
had spun out of control and a verdict 
whch is not only unfair, but just plain 
wrong. Mr. Hobley presented direct 
evidence from the jurors themselves that, 
among other things, they were 
threatened during deliberations, that the 
jury foreman, who was himself a police 
officer, held himself out during 
deliberations to be an expert on the 
'appropriate' behavior of the police in 
this case and 'testified' to his fellow 
jurors on that subject, that the same 
foreman made references to his gun, 
which frightened some jurors and 
engaged in intimidating behavior toward 
other jurors, and that some jurors simply 
flat out disobeyed the sequestration order 
of the trial court. 

"Madison Hobley presented 
compelling evidence that his trial did not 
even come close to being a fair one. Yet 
the lower court dismissed his second 
amended post-conviction petilion 



without holding an elldentiary hearing 
and without presuming the facts pled by 
Mr. Hobley to be true, notwithstanding 
that the law required the court to do so. 
The Illinois Post-Conviction Hearings Act 
has an essential purpose - to ensure 
that justice is done. The lower court 
failed to effectuate that purpose, and in 
failing to do so an innocent man may 
die. The strong evidence of Mr. Hobleyj 
actual innocence and the uncontroverted 
evidence of his constitutionally defective 
trial show that Mr. Hobley is entitled to a 
new trial." 

Lyon stressed these matters in her oral 
argument before the court, where she 
wrapped her facts into a package that 
reminded the justices that a man's life 
was at stake in this case. Following her 
own guideline to argue "in a way that is 
legally cognizable and emotionally 
compelling," she stressed gaps in 
procedure that had kept Hobley on death 
row. "Why no questions?" from the lower 
court in the post-conviction petition 
process? she asked. "Why no 
explanations?" from police about 
evidence that was hidden or destroyed? 

'When I finished," Lyon told her 
Hutchins courtyard audience, "one of the 
justices of the Illinois Supreme Court 
asked the prosecution the same 
questions, and they made the cardinal 
error in oral argument - they didn't 
answer the question. They evaded it." 

You have to learn to both believe and 
not believe everything the prosecution 
says, Lyon said. "1 don't want to make 
you cynical. I just want to make you 
want to keep fighting." 

Regan named Fellow of 
American Academy of Arts and Sciences 

Donald H. Regan, William 
W Bishop, Jr., Collegate 
Professor of Law, has been 
elected a Fellow of the 
American Academy of Arts 
and Sciences. Regan is the 
ninth current Law School 
faculty member elected to 
membership in the Academy, 
which was founded in 1780 to 
cultivate the arts and sciences. 

Regan. a graduate of 
Hanrard and the University of 
Virgnia Law School, was a 
Rhodes Scholar at Oxford 
University, where he earned a 
degree in economics. He also 
holds a Ph.D. in philosophy 
from the University of 
Michigan, where he began his 
academic career in 1968. 

Regan's election to the 
prestigious Academv is the 

C. , 
most recent to recognize the 
standing of Law School 
faculty members. Other Law 
School faculty members who 
are Fellows of the Academy 
are Professors Phoebe 
Ellsworth, Bruce W Frier, Yale 
Kamisar, kchard 0. Lempert, 
'68, Terrance Sandalow, A.W 
Brian Simpson, Joseph Vining 
and James Boyd White. In 
addition, University of 
Michigan President Lee C. 
Bollinger, a former Dean of 
the Law School, is a member 
of the Academy. 

A specialist in 
constitutional law and moral 
and political philosophy, 
Regan is the author of 
Utilitarianism and Co- 
opel-ation, which shared the 
Franklin J. Matchette Prize of 
the American Philosophical 
Association for 1979-80. 

The Academy includes 
more than 4,400 Fellows and 
some 600 Foreign Honorary 
Members. It is headquartered 
at Cambridge, Massachusetts, 

Donald Regon and has regonal centers in 
Chicago and Irvine, 
California. 
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Child and family agencies honor Duquette 

Agencies that work for the He spent the 1998-99 
welfare of children continue academic year in Washington, 
to recognize the contributions D.C., working with the U.S. 
made by Clinical Professor of Children's Bureau on 
Law Donald N. Duquette, President Clinton's Initiative 
Director of the Law School's on Adoption and Foster Care. 

Donald hr. Duquette test~fving before 
Child Advocacy Law Clinic. (Duquette and others discuss a joint stare House-Solate hearing 
lhst spring the Michigan his work on page 5.) last spring at Lansing. 
Federation of Private Child 
and Family Agencies honored 
Duquette with its Gerald G. 
Hicks Child Welfare 
Leadership Award. 

Duquette previously had 
received the Outstanding 
Legal Advocacy Award from 
the National Association of 
Counsel for Children and the 
Adoption Activist Award from 
the North American Council 
on Adoptable Children. 

His book, Advocatingfor 
the CI.zi2d in Protection 
Proceedings, "formed the 
conceptual framework for the 
first national evaluation of 
child representation, 
mandated by the U.S. 
Congress," the Federation 
said in announcing the award. 
"Here in Michigan his 
leadership in child protection 
is widely recognized." 

Duquette has served on 
the Governor's Task Force on 
Children's Justice each year 
since its creation in 1992. He 
also has worked with the 
Coleman Commission on 
Permanency Planning, the 
kley Supreme Court Probate 
Court Task Force and the 
State Bar of Michigan's 
Children's Task Force. He co- 
chaired the Task Force from 
1993-95. 

In Harm's Way gives voice to pornography's victims 

For the decade from 
1983-93, officials in 
Minneapolis, Indianapolis, 
Los Angeles and Boston held 
public hearings as part of 
efforts to develop local 
ordinances to forbid 
pomography as sex discrimi- 
nation and therefore a civil 
rights violation. 

In H a ~ m  's We:  The 
Pornography Civil Rights 
Hearings, collects the 
testimony from these hearings 
into a searing testament to the 
courage and degradation of 
victims of pomography who 
came forward to testify 
Published by Harvard 

University Press, In H a m ' s  
\Vav appeared last March. It is 
edited by Elizabeth A. Long 
Professor of Law Catharine A. 
MacKinnon and feminist 
writer Andrea Dworkin, who 
together developed the 
proposed ordinances. 

"For those who survived 
pornography, the hearings 
were like coming up for air," 
MacKinnon writes in her 
introduction. "Now the water 
has closed over their heads 
once again. The ordinance is 
not law anywhere ." 

Despite legslative and 
judicial defeat, supporters of 
the ordinances have made 

inroads into power bases that 
pornography commands. 
As MacKinnon writes: 

"Most stunningly, Congress 
in 1994 adopted the Violence 
Against Women Act, 
providing a federal civil 
remedy for gender-based acts 
of violence such as rape and 
battering. In so doing, 
Congress made legally real its 
understanding that sexual 
violation is a practice of ses 
discrimination, the legal 
approach that the 
antipornography civil rights 
ordinance pioneered in 
legslative form. 

Continued on pa,$c 42 



"More broadly, the 
exposure of pornography's 
harms has moved the ground 
under social theory across a 
wide range of issues. The 
place of sex in speech, 
including literature and art, 
and its role in social action 
has been thrown open to 
reconsideration, historically 
and in the present. The 
implications of visual and 
verbal presentation and 
representation for the creation 
and distribution of social 
power - the relation 
between the way people are 
imaged and imagmed to the 
ways they are treated - are 
being rethought. The buylng 
and selling of human flesh in 
the form of pornography has 
gs7en scholarship on slavery a 
new dimension. More has 
been learned about the place 
of sexuality in ideology and 
about the importance of 
sexual pleasure to the exercise 
of dominant power. The 
hearings are fertile ground for 
analyzing the role of visceral 
belief in inequality and 
inferiority in practical systems 
of discrimination, and of the 
role of denial of inequality in 
maintaining that inequality 
The cultural legitimation of 
sexual force, including 
permission for and exoneration 
of rape and transformation of 
sexual abuse into sexual 
pleasure and identity is being 
newly interrogated. New 
human rights theories are 
being built to respond to the 
human rights violations 
unearthed. As events that 

have been hidden come to 
light, the formerly unseen 
appears to determine more 
and more of the seen. The 
repercussion for theory, the 
requisite changes in thinking 
on all levels of society, have 
only begun to be felt." 

But on the down side for 
supporters: "The debate over 
pornography that was 
reconfigured by the survivors' 
testimony to make harm to 
women indispensable to the 
discussion has increasingly 
regressed to its old righdeft 
morality/freedom rut, making 
sexual violence against 
women once again irrelevant 
and invisible. Politicians are 
too cowed by the media even 
to introduce the bill. Truth be 
told, for survivor and expert 
both, it has become more 
difficult than it was before to 
speak out against pornography, 
as those in these hearings d d .  
The consequences are now 
known to include professional 
shunning, and blacklisting, 
attacks on employment and 
publishng, deprivation of 
research and grant funding, 
public demonstration, 
litigation and threats of 
litigation, and physical 
assault." 

ACTIVITIES 

Professor of Law Jose 
Alvarez delivered a series of 
lectures on "The U.S. 
Constitution and Foreign 
Affairs" in May at Beijing 
University, and Fudan 
University, Shanghai, in the 
People's Republic of China. In 
May he also participated in a 
public forum held in Ann 
Arbor by U.S. Representative 
Lynn Rivers, D-Michigan, on 
"The United Nations: 
Cooperation or Domination?" 
In March he took part in a 
program on "Understanding 
Compliance with Intemational 
Law: The Case of Soft Law," 
as part of the Intei-national 
Studies Association's annual 
meeting in Minneapolis. 

Thomas M. Cooley 
Professor of Law Edward H. 
Cooper has begun duties as 
Reporter for the Judicial 
Conference Working Group 
on Mass Torts and continues 
to serve as Reporter for the 
Advisory Committee on the 
Federal Rules of Civil 
Procedure. He also served as 
adviser for the American Law 
Institute's Federal Judicial 
Code Project and Transnational 
Procedure Project. In April he 
took part in a meeting of 
European and Israeli advisers 
for the Transnational 
Procedure Project at Bologna, 
delivered a paper on class 
actions at the University of 
Arizona's Institute for Law 
and Economic Policy's 
"Courts on Trial" symposium 
and addressed the annual 
plenary session of the 
American Bar Association 

Litigation Section in New 
York. Last October he 
delivered a paper at a two-day 
symposium honoring Charles 
Alan Wright at the University 
of Texas. 

Professor of Law Steven P 
Croley spoke on "Defenses in 
U.S. Products Liability Law" 
in May at the Products 
Liability Conference of the 
Association of Italian Alumni 
of Yale Law School at the 
University of Bologna Faculty 
of Law in Italy. 

Douglas A. Kahn, Paul G. 
Kauper Professor of Law, 
spoke on "Tax Planning 
Opportunities With Life 
Insurance" at the Washtenaw 
County Estate Planning 
Association in February. 

Henry M. Butzel Professor 
of Law Thomas E. Kauper, 
'60, is a member of the ABA 
Antitrust Section's Task Force 
on Intemational Antitrust and 
Trade Policy 

Margaret A. Leary, 
Director of the Law Library 
and adjunct instructor in the 
Law School, was named 1998 
Volunteer of the Year by 
Habitat for Humanity of 
Michigan. As President of the 
Huron Valley Habitat for 
Humanity, she led the way to 
hiring a full-time executive 
director, part-time financial 
administrator, and part-time 
construction supervisor and 
oversaw the construction of 
five houses during the Huron 
Valley group's '97 Blitz Build. 
"Ms. Leary has been a true 
inspiration to the Huron 
Valley Habitat affiliate, 
providing the leadership to 
build homes for needy family 
partners at three times the 
rate prior to her presidency," 
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Habitat for Humanity of 
IvIlchlgan sald m announcing 

the award 
Francls A Allen Collegate 

Professor of Law Richard 0. 
Lempert, '68, has been 
named to the Editonal Board 
of Law G Soclety Review, the 
journal of the Law and 
Society Association (LSA) In 
June he delivered a paper, 
'The Death Penalty Today Is 
There Even Sllght 
Deterrence?", at the LAS 
Annual Meeting in Aspen, the 
paper, co-authored and co- 
delivered w t h  law student 
Katherine Barnes, lL, used a 
new research model to search 
for deterrent effects of capital 
punishment (See story page 
23 ) On June 30 he 
completed a term as chalrman 
of the University of Mlchigan 
Sociology Department 

Proiessor of Law Kyle D. 
Logue, addressing the Law 
School's Honors Convocation 
117 May provlded a fictlonahzed 
descnption of the "ideal" first 
day of Tax I In March he 
spoke on "How Best to Tax 
Cigarettes E s  Ante or Ex 
Post?" at the Joseph A 
Cannon Memonal Law 
Revlew Symposium and on 
"Tobacco Regulation Personal 
hghts v Publlc Welfare" at 
the University of Toledo Law 
School In February he 
testified on h s  Smokers' 
Compensation Proposal before 
ihe U S Senate Committee on 
Labor and Human Resources 

Professor of Law Deborah 
C. Malamud spolze on "The 
Jew Taboo Jewsh Difference 
and the Affirmative Actlon 
Debate" at The Ohio State 
University Law School In 
A ~ n l  as part of the 
symposium "The Future of 

Bahhe: Socio-Legal 
Perspectives on Affirmative 
Action in Education." The 
same month she spoke on 
"Affirmative Action, Diversity 
and the Black Middle Class" 
at the University of Colorado 
Law School as part of the 
symposium "Affirmative 
Action: Diversity of 
Opinions." 

Professor of Law Richard 
H. Pildes was a visiting 
lecturer on comparative 
constitutional law in June at 
the Zussman Institute for 
Israeli Judges in Jerusalem. 
He spent the 1997-98 
academic year as a fellow in 
the Program in Ethics and the 
Professions at Hanrard 
University and served as a 
Visiting Professor of Law at 
Harvard. He also is a court- 
appointed independent expert 
to the Federal District Court 
for the Eastern District of 
Michigan to provide formal 
reports and testimony 
regarding Voting Act 
challenges to the reorganization 
of the Michigan system of 
criminal trial courts. 

Thomas M. Cooley 
Professor Emeritus of Law 
John W. Reed served as 
editor of volumes 31-32 of 
the bzte~m~tional Society o j  
Ba17iste1-s Quarterly through 
1997. 

William W Bishop, Jr., 
Collegate Professor of Law 
Donald H. Regan spent the 
summer on a Visiting Fellow- 
ship at Australian National 
University, where he gave 
talks to the Law Program and 
to the Philosophy Program in 
the Research School of Social 
Sciences. He also spoke to the 

Philosophy Department at 
Flinders University in 
Adelaide, Australia. In 
addition, Regan was named to 
the American Academy of 
Arts and Sciences (see story 
page 40). 

Professor of Law Mathias 
W Reimann, LL.M., '83, 
is teaching a course on 
American product liability law 
this fall in the Graduate 
Program of the University of 
Paris I (the Sorbonne). 

Clinical Professor of Law 
Paul D. Reingold, Director of 
the Law School's Clinical 
Office, serves on the executive 
committee of the Clinical Law 
Section of the American 
Association of Law Schools. 
He chaired the planning 
committee for the 1997 
Midwest Clinical Conference, 
held at the Law School last 
November. 

Theodore J. St. Antoine, 
'54, James E. and Sarah A. 
Degan Professor Emeritus of 
La~v, has been chosen 
President-Elect of the 
National Academy of 
Arbitrators for 1998-99. In 
recent months he has spoken 
on labor law and labor 
arbitration at programs in 
Chicago, Lansing, Montreal, 
Detroit, Nashville, Orlando, 
San Diego, San Francisco and 
Washington, DC. 

Clinical Assistant Professor 
of Law Grace Tonner, 
Director of the Law School's 
Legal Practice Program, 
addressed the Bar Association 
of Beijing, China, in June on 
"Doing Research and Writing 
in American Law." That same 
month she was a panelist at 
the Southeastern Conference 
of the American Association 
of Law Schools to discuss the 
question, "Is There A Better 

Way to Teach Legal Writing in 
the First Year?" She also 
serves as assistant editor of 
theJounzal of the Legal Writing 
Institute. 

Lewis M .  Simes Professor 
of Law Lawrence W. 
Waggoner, '63, serves as 
Reporter for the Restatement 
(Third) of Property, Wills and 
Other Donative Transfers and 
as Director of Research for the 
Joint Editorial Board for the 
Uniform Probate Code. He 
also is an adviser for the 
Restatement (Third) of Trusts. 

L. Hart Wright Collegiate 
Professor of Law James B. 
White spent the 1997-98 
academic year as a P h  Beta 
Kappa Visiting Scholar (story 
on page 36). In June he 
delivered the lead paper at a 
colloquium on "Law and 
Literature" at University 
College, London. 

James J. White, '62, 
Robert A. Sullivan Professor 
of Law, spoke on "UCC 
Update: Recent Case 
Developments and Code 
Revisions in UCC Articles 2, 
2A, 2B and 9" in June for a 
seminar for the Oregon State 
Bar Continuing Legal 
Education program. In April 
he spoke on "Legal and 
Economic Aspects of the 
Tobacco Settlement" at the 
University of Kansas Law 
School, in January he 
conducted a Short Course on 
negotiation at the University 
of Arizona Law School, and in 
November he delivered the 
Forrest B. Winbert Memorial 
Fund Lecture at the 
Cleveland-Marshall College of 
Law at Cleveland State 
University 



A P P R E C I A T I O N  

Thefollowing essay is based upon remarks 

that Eclson R. Sunderland Professor of Law 

and former Dean of the Law School 

Twrance Sandalow made last May upon 

the occasion of the retirement ofJames and 

Sarah A. Degan Professor of Law and 

former Dean of the Law School TheodoreJ. 

St. Antoine, '54. A version appears in 

96 Michigan Law Review as part o f a  

tribute to St. Antoine. Publication here is 

by pmiss ion .  The issue also contains 

articles in praise of St. AntoineS career and 

impact by Benjamin Aaron, Professor 

Emeritus at UCLA, and by the Hon. Hawy 

Edwards, '65, Chiefludge, U.S. Court of 
Appeals, Washington, D. C. 

As I began to think of what I might 
say this evening, it occurred to me that I 
was fortunate the occasion had not been 
billed as a roast. It would not be easy - 
and, indeed, might be sacrilegous - to 
direct attention to the foibles of a man 
whom thousands call "the Saint." That 
title, by which he has been known by 
generations of students, is, of course, a 
measure of their affection and their 
esteem for him. For more than three 
decades, Ted has been one of our most 
popular teachers. Although I have 
learned a great deal from him over the 
years - though probably not as much as 
I should have, and surely not as much as 
Ted thinks I should have - I have never 
observed his classes. And so I must leave 
it to others to sing his praise as a teacher. 
Unfortunately, I am also not competent 
to comment on the importance of his 
scholarly achievements or on his many 
contributions to the profession, both as 
an arbitrator and as a leading member of 
the labor bar. 

Ted and I have, however, been 
colleagues for 32 years, for all but one of 
the years that he has served as a member 
of the faculty I have, therefore, had more 
opportunity than all but a few people to 
observe and consequently to appreciate 
the importance of his contributions as 
one of the Law School's leading citizens. 
Younger members of the faculty, those 
who have only known Ted as an august 
personage, may not appreciate that in his 
early years on the faculty he was one of a 
band of Young Turks who, in the view of 
at least some of their elders, were intent 
upon depriving Michigan students of a 
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sound legal education. Of course, being 
Ted, he was a very sober Young Turk. 
(I should e'rplain that by sober I mean 
(hat Ted's manner was, as my dictionary 
puts it, "marked by seriousness, gravity, 
or solemnity," not that he was, in the 
dictionary's pnmary definition of the 
word, "habitually abstemious in the use 
of alcohol." Far from it, for in those days 
social occasions at the St. Antoines' were 
brightened by a bottle of Tanqueray g n  
that Ted kept in his freezer so that his 
martinis would not be diluted by ice - 
or, if truth be known, by much 
vermouth either. And the martinis were 
not only for guests.) 

The issues that divided the faculty in 
those davs were central to the intellectual 
life of the ~ a w  School. Faculty members 
held widely differing views about the 
estent to which allied disciplines should 
be incorporated into the curriculum, 
abaut th.e importance of adding to the 
faculty individuals competent in those 
disciplines, and about clinical education. 
Those issues have long since passed into 
history At the time, however, they 
threatened to create deep fissures in the 
faculty Ted's skills as a negotiator and 
mediator and the soundness of his 
judgment played a vitally important role 
not only in bringing the issues to a 
happy conclusion, but in doing so in a 
uray that held the faculty together during 
a difficult time. Those qualities, together 
Tyith universal respect for his integrity 
and confidence that he would not pursue 

an agenda different from its own, have 
repeatedly led the faculty to turn to Ted, 
initially to become its Dean and later to 
handle a variety of other sensitive 
assignments. 

Ted has, without fail over more than 
three decades, justified the faculty's 
confidence in him. Not the least of his 
achievements, it should be said, is the 
remarkable underground addition to the 
library The structure is a permanent 
tribute to Ted, without whose prodigous 
efforts and considerable diplomatic skills 
it could not have been built. Ted has 
said. I know, that he would prefer not to 
be remembered for the addition. But in 
this, I believe, he is mistaken. Curricular 
innolrations come and go and, it must be 
said, so do faculty But ;he addition will 
endure when all of us are forgotten. 
Anyone who has spent time ~ l t h  our 
alumni will appreciate just how much 
their affection for this place and their 
sense of the importance of what goes on 
here depends upon the buildings that 
make up the Quad. Teds addition, for 
that is how I think of it, will continue to 
enrich the experience of students for 
generations to come. He should be proud 
of it, and we should be grateful to him 
for it. 

While he was Dean, Ted often said 
that his goal was to build a faculty so 
strong that he could not gain 
appointment to it. In that respect, I 
believe he failed, or at least I hope he 
did, for no institution can prosper 
without individuals who bring to it the 
strengths and the dedication that Ted has 
brought to the Law School during the 
past 33 years. 

Ted's skills as a negotiator and 
mediator and the soundness of his 

judgment played a vitally important 
role not only in bringing the issues to 

a happy conclusion, but in doing so 
in a way that held the faculty 

together during a difficult time. 
Those qualities, together with 

universal respect for his integrity and 
confidence that he would not pursue 

an agenda different from its own, 
have repeatedly led the faculty to 

turn to Ted, initially to become its 
Dean and later to handle a variety of 

other sensitive assignments. 

- TERRANCE SANDALO\V 



Visiting faculty offer new insights, 
fresh perspectives in and out of classroom 

Each year the Law 
School welcomes a 
variety of visiting 
faculty members whose 
training and experience 
enrich the cumculum 
in an exchange that also 
inspires the visitors 
themselves. Students 
benefit from the 
different, fresh 
approaches ~lsitors 
bring to the classroom, 
as well as the formal 
programs and informal 
conversations that are 
so significant to the 
Law School years. 

In addition, the Law 
School has launched a 
special program of 
continuing ties with 
hghly regarded faculty 
members from 
universities outside of 
the United States who 
have agreed to teach 
here regularly over the 
next several years. 
These Affiliated 
Overseas Faculty add a 
valuable component to 
the Law School's 
international programs 
as well as domestic law 
programs. Here are the 
Affiliated Overseas 
Faculty the visitors for 
the 1998-99 academic 
year and visitors for the 
current fall term: 

Affiliated 
Overseas Faculty 

Christopher 
McCrudden is teaching 
two courses this fall: 
European & 
Comparative Human 
hghts Law and 
Incorporating 
International Human 
Rghts Law in to 
Domestic Law. 

Bruno Simma is co- 
teaching International 
Law with Assistant 
Professor of Law 
Michael Heller in the 
fall and also is teaching 
Modem International 
Lawmahng. 

For more on the 
Amliated Overseas 
Faculty program, see 
story on page 79. 

1998-99 
Academic Year 

Cynthia Baker, '88, is 
teaching Bankruptcy 
this fall and will teach 
Commercial Trans- 
actions and Real Estate 
Restructuring in the 
winter term. Baker, a 
member of the faculty 
of Emory University 
Law School, specializes 
in contracts and 
commercial transactions. 

John Beckerman is 
teaching Legal 
Profession and Legal 
Ethics in the fall and 
Civil Procedure and 
Enterprise Organization 
in the winter. 
Beckennan has a 
doctorate in history 
from the University of 
London and his J .D. 
from Yale Law School. 
A visiting faculty 
member during the 
1997-98 academic year 
also, he previously has 
taught at Yale Law 
School, Rutgers- 
Camden and Benjamin 

Cardozo Law School. 
He clerked for the Hon. 
Jose A. Cabranes, U.S. 
District Judge for the 
District of Connecticut, 
and has practiced in 
New York City 

Omri Ben-Shahar is 
teaching Contracts this 
fall and Law and 
Economics in the 
winter term. Ben- 
Shahar holds a 
doctorate in economics 
and multiple la147 
degrees. He is a 
Professor of Law and 
Economics at Tel-Aviv 
University, a research 
fellow at the Israel 
Democracy Institute, 
and a panel member of 
Israel's Antitrust Court. 
He has written widely 
in law and economics, 
including the areas of 
international agreement 
enforcement and 
criminal law. He is 
visiting at the Law 
School for two years. 

Anita Bernstein is 
teaching Torts this fall 
and Legal Profession 
and Legal Ethics and 
Products Liability in the 
winter term. A 
Professor at Chicago- 
Kent Law School, 
Bemstein has practiced 
law in New York City 
and taught courses 
including products 
liability, comparative 
tort law and legal 
system analysis. 

Laurence D. Conner, 
'65, is teaching 
Mediating Legal 
Disputes in the fall and 
Alternate Dispute 
Resolution in the 
winter. A specialist in 
complex business and 
tort litigation, trials. 
appeals and alternative 
dispute resolution, he is 
a senior litigation 
member of Dykema 
Gossett in Detroit. He 
chairs the Michigan 
State Bar section on 
alternative dispute 
resolution and has 
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published several 
i~rticles on alternative 
dispute resolution. He 
earned his B.A. from 
M~ami University 

Hanoch Dagan is 
teaching Unjust 
Enrichment this fall and 
will teach Legal Realism 
and Property Theory in 
the winter term. He is 
a lecturer on the 
Buchman Faculty of 
Lanr at Tel-Aviv 
University, where he 
has taught property law, 
jurisprudence and legal 
realism. He has been an 
associate with an Israeli 
law firm and has written 
widely on property law 
and contract law. 

Cyril Moscow, '57, is 
teaching Enterprise 
Organization and 
Eusiness Planning 
for Closely Held 
Corporations in the fall 
and Business Planning 
for Publicly Held 
Corporations in the 
\Yinter term. The co- 

author of textbooks on 
Michigan corporate 
law and securities 
regulation, he is a 
partner with 
Honigman, Miller, 
Schwartz & Cohn in 
Detroit, where he 
practices corporate and 
securities law. He 
earned his A.B. at 
Wayne State University 

Paul H. Robinson is 
teaching two courses, 
Criminal Law and 
American Criminal 
Codes this fall; in the 
winter term he will 
teach Advanced 
Criminal Law. Currently 
Edna and Ednyfed 
Williams Professor of 
Law at North~vestern 
University, he formerly 
taught at Rutgers and 
Georgetown and senled 
as a special assistant to 
the U.S. Attorney and 
counsel for the 
Subcommittee on 
Criminal Laws and 
Procedure of the Senate 
Judiciary Commit tee. 
He was one of the 

orignal commissioners 
of the U.S. Sentencing 
Commission that 
drafted the current 
Sentencing Guidelines 
that bind federal 
judges. 

Fall 1998 

Reuven Avi-Yonah is 
teaching Multi-national 
Enterprises and the 
Law, and Tax 11. He is 
an Assistant Professor at 
Hanard Law School. 

Paul D. Borman, '62, is 
teachmg Mihite Collar 
Crime l l t h  Nancy 
Kmg, '87, (see page 48). 
Borman, a U.S. District 
Court Judge for the 
Eastern Dlstrict of 
Michigan, is a former 
law professor at Wayne 
State University Law 
School. He has 
practiced privately and 
has served as a staff 
atttorney for the U.S. 
Commission on Civil 
Rghts, an assistant U.S. 
Attorney for the 
Department of Justice, 
an assistant prosecuting 
attorney in Wayne 
County and a chief 
federal defender for the 
Detroit Legal Ad  and 
Defender Association. 
Borman holds an A.B. 
from the University of 
Michigan and an LL.M. 
from Yale University 

Evan Caminker is 
teachmg two courses, 
Introduction to 
Constitutional Law and 
Sovereignty and 
Federalism. Caminker 
is a Professor of Law at 
UC'LA, where he has 
taught civil procedure, 
constitutional law and 
federal courts. He has 
senled as an associate 
at a law firm in 
Washington, D. C. and 
for the Center for Law 
in the Public Interest in 
Los Angeles. 

Thomas F! Gallanis is 
teaching Tmsts & 
Estates I and Ti-usts & 
Estates I1 this term. An 
Assistant Professor of 
Law at The Oho  State 
University, he holds an 
LL.M. and a Ph.D. in 
English legal history in 
addition to his J.D. 
He has worked as an 
associate for a law firm 
in Chicago. At Ohio 
State he teaches estate 
and gft taxation and 
trusts and estates. 

Carol Hollenshead, 
'74, is teaching the 
Domestic Violence 
Seminar. Hollenshead 
practices in Ann Arbor 
with Reach & 
Hollenshead, where 
her caseload includes 
representation of 
domestic violence 
victims. She has been 
actively in17olved with 
the Farnihr Law Project, 
Domestic Violence 
Project and Michigan 
State Bar Committee on 
Domestic Violence. She 
earned her A.B. at the 
University of Michigan. 

Robert Howse is 
teaching two courses 
th s  fall, International 
Trade and Internatonal 
Economic & Financial 
Institutions. A specialist 
in international trade 
issues, Horvse teaches 
at the University of 
Toronto Law School 
and is Associate 
Director of the Centre 
for the Study of State 
and Market at the 
University of Toronto. 

William R. Jentes, '56, 
is teaching Comples 
Litigation. A partner at 
Kirkland & Ellis in 
Chicago, he has 
lectured at the 
University of Chicago 
Law School and for the 



American, Federal, Roberta Moms is Rebecca Scott is 
Texas, Illinois and teaching Advanced co-teaching Race and 
Chicago Bar Patent Law. Moms has Citizenship in Latin 
Associations. He also practiced in New York America and the U.S. 
has taught previously at City and senred as with Professor of Law 
the Law School. He Assistant General Rchard H. Pildes. Scott 
earned his A.B. at the 
University of Michigan. 

Nancy King, '87, is 
teaching Criminal 
Procedure: Bail to Post- 
Conviction Review and 
co-teaching White 
Collar Crime with Paul 
D. Borman (see page 47). 
King, who earned her 
B.A. at Oberlin College, 
is a Professor of Law at 
Vanderbilt University 
Law School, where she 
teaches civil procedure, 
criminal law, criminal 
procedure and 
evidence. 

Marjorie Kornhauser 
is teaching Tau I and 
Tax Policy: Social, 
Economic, Rhetorical 
Aspects. Kornhauser is 
a Professor of Law at 
Tulane University, 
where she teaches 
business enterprise, 
business tau, estate 
and gft federal tax, 
individual federal 
income tax, inter- 
national tax and tax 
policy She has 
practiced privately in 
Cleveland. 

Jeffrey Miro, '67, is 
teachmg Real Estate 
Tax. Chairman at Miro, 
Weiner & Kramer in 
Bloomfield Hills, he 
also has lectured in 
taxation at Detroit 
College of Law and 
been an Adjunct 
Professor of Law at 
Wayne State University 
and is a member of the 
faculty of the Michigan 
Bar Review Center. 
Miro earned his A.B. at 
Cornell University and 
holds an LL.M, from 
Hanrard University 

Counsel for Mount 
Sinai Medical Center. 
She holds a law degree 
from Harvard Law 
School and a doctorate 
in physics from 
Columbia University 

Maria Ontiveros is 
teachng two courses 
this fall: Alternative 
Dispute Resolution and 
Labor Law. Ontiveros 
formerly was an 
arbitration represent- 
ative for the United 
Auto Workers and 
practiced as an 
associate with a Palo 
Alto law firm. She 
currently is on the 
faculty at Golden Gate 
University, where she 
teaches alternative 
dispute resolution, 
employment discrimi- 
nation, evidence, and 
international and 
comparative labor law. 

is Professor of History 
and Chair of the 
History Department at 
the University of 
Michigan, and holds a 
joint appointment with 
the University's Center 
for Afro-American and 
African Studies. An 
authority on Latin 
American history, she 
has written three books 
on slavery in various 
Latin American 
countries. 



Faculty members L A Y M A N  E .  A L L E N  
regularly share their "Some Examples of Using Legal Relations Language in 
knowledge in the the Legal Domain: Applied Deontic Logic," 73 Nota Dame 
class- in Law Review 535-575 (1 998). 
~ ~ e r s a t i o n s  with 
students, calla- 
and others, rand in 
lecmms to professional 
d t i 0 1 l s  and 

@-"UPS- 
Only publications, 
however, defy the 

. . 

'The Legal Argument Games of Legal Rdations on ths::: 4 
Internet," The Journal of Law and Information Science 
(forthcoming) and E-Law (forthcoming). (Paper presented 
at the first Australasian Legal Information Institute 
Conference on Computerisation of Law via the Internet. 
AusLII, University of Technology, Sydney, 
25-27 June 1997'). 

ephemeral &d offer the "Achieving fluency in Moaern~zed and formalized Hohfeld 
recipient the opparhmity Puzzles and Games for the Legal Relations Language," 
to return to thc source Proceedings of the Sixth lnternational Conference on 
at will. Publications Artificial ln&lligence and Law, June 29-July 3, 1997, 
also offer the freedom University of Melbourne, Melbourne. 
to take in the "Fmm the Fundamental Legal conceptions of Hohfeld to 
Momtion, ponder it Legal Relations: Refining the Enrichment of Solely Deontic 
re-evaluate it, and Legal Relations," pp. 1-26 in Deontic Logic, Agency and 
incorporate it at oneS Normative Systems, Mark A. Brown and Josi Carmo, 
own time, pace and eds., Springer and the British Computer Society (1996). - * 

Presented at DEON '96: Third lnternational Workshop on 
Deontic Logic in Computer Science, Sesimbra, Portugal 
(January 11 -1 3,1996); volume in the Workshops in . 

Computing series, C.J. van 

audiences fir beyond 
the hmm and the - :-PForeword: Why Nations Behave," 19 Michigan Journal of 
sound of their voices. International Law 303-1 7 (1 998). 
Faculty members devote 
considerable time to 
this part of their work 
and regularly produce 
an impressive body of 
publications thal 
reflects the depth, 
variety and energy of 
the teachers at the 
University of Michigan 

"Genocide: Then and Now," 41.2 Law Quadrangle Notes 
72-79 (Summer 1998) 

"Rush to Closure: Lessons of the Tadic Judgment," 96 
Michigan Law Review (forthcoming). 

"Remedies for War Crimes," forthcoming in Journal of th 
International Institute, University of Michigan (1 998). 

Review: A Critical Study of the In&mational Tdbunal 
for the Former Yugoslavia, 8 European Journal of 
lnternational Law 198-200 (1 99: 

rw School. Here i! 
a list of faculty 

Review: Les Nations Unies et le Droit International 

publications from Humanitaire (The United Nations and lnternational 

1996-present. The list 
Humanitarian Law), European Journal of lnternational Law 

includes items that at 
(forthcoming 1998). 

deadline time were 
scheduled for 

"A New Nuremberg?", 40.3 Law Quadrangle No& 84-92 
(FalltWinter 1997). 

aublication in 1998. "International Law: Some Recent Developments," 46 
Journal of Legal Education 557-568 (1 997). 



Revised chapter on "Financial Responsibility" for 
paperback edition of Christopher Joyner, ed., The Unlted 
Nations and lnternational Law, Christopher (1 997). 

"Critical Theory and the North American Free Trade 

I Agreement's Chapter Eleven," 28 Inter-American Law 
Review, Vol. 2, 303 (1 996-97). 

I 
"El Estado de derecho en Latinoamhrica: problemas y 
perspectivas," in T. Buergenthal and A. Cancado Trindade, I 1 I I eds., Estudios Especializados de Derechos Humanos, 
(1 996). 

"Constitutional Interpretation in lnternational 
Organizations," Working Paper Series, Global Peace and 
Conflict Studies Institute (1 996). 

"The United States' Financial Veto," in Proceedings of the 
90th Annual Meeting, American Society of lnternational 

I Law319(1996). 

"Foreword: What's the Security Council For?", 17 
Michigan Journal of lnternational Law 221 -28 
(Winter 1996). 

"Nuremberg Revisited: The Tadic Case," 7 European 
Journal of lnternational Law, Issue No. 2 (1 996). 

"Judging the Security Council," 90 American Journal of 
International Law 1 -39 (1 996). 

'Researching Legal Issues in the United Nations," in 
Introduction to lnternational Organizations, L. Louis- 
Jacques, J.S. Korman, eds. (1996). 

E R I C  BILSKY 

"Metaphysical and Ethical Skepticis 
Denver University Law Review 1 87 (1 997). 

LORRAY S . C .  B R O W N  

"From Product to Process: Evolution of a Legal Writing 
Program" (with Durako, Stanchi, Edelman, Amdur and 
Connelly), 58 University of Pittsburgh Law Review 71 9 
(Spring 1 997). 

D A V I D  C H A M B E R S  

"Polygamy and Same-Sex Marriage," 26 Hotstfa Law 
Review 53-83 (Fall 1 997). 

"Honesty, Privacy and Shame: When Gay People Talk 
About Other Gay People to Nongay People," 4 
Michigan Journal of Gender & Law 255-73 (1 997). 

"25 Divorce Attorneys and 40 Clients in Two Not So Big 
But Not So Small Cities in Massachusetts and California:' 
An Appreciation," 22 Law and Social Inquiry 209-231 
(1 997). 

"What If? The Legal Consequences of Marriage and the 
Legal Needs of Lesbian and Gay Male Couples," 95 
Michigan Law Review 447-491 (November 1 996). 
Reprinted in 40.2 Law Quadrangle Notes 60-70 (Summer 
1 997). 

S H E R M A N  CLARK 
* 

'A Populist Critique of Direct Dem~cney,~  119 HillMmf . 
Law Review (forthcoming'). C. 

''TO Thine Own Self Ba True: Enfokln(l Candor in ~ 1 , d t n ~  
Through the Party Admissions Doctlna:;?rM) ~rllsf1ng69-Lbw 
Journal (forthcoming). 

"Law and Literature," 41.2 Law Quadnrmle Nares 84-88 
(Summer 1998). 

E D W A R D  H .  C O O P E R 1  
C 

Proposed revisions. Federal Rulss of Civil PBcadura 4, 5, 
12, 26,30,34,37, Admiralty Rules 8, C, E (a keportar, 
Advisory Committee of the Federal Rules of Civil 
Procedure), August 1,1998. \ 

1998 Supplements, Vols. 13,13A, 15A, 15B, 16,168,l j, 
18, Federal PPrsice and Procedun, with CA Wright, and 
A.R. Miller. 

"The Structure of Pretrial and Trial: A United States 
Perspective," a paper delivered in August, 1997, at an 
international symposCum held by the Japanepe Assoclatlon 
of the Law of Civil Procedure and published bn~y " 
in Japanese. \ 

"Civil Rule 53: An Enabting Act Challenge," 76 T e w  b aw 
Review 1 607-35 (1 998). 

i 
"The Jurisprudence of Yogi Berm," 46 Emory Law Jaurnal 
697-790, with G. Tonner et 37 alii (1997). 

Annual 1997 ~upplem%, Vols. 13.13A. 15A. 158,16, 
1 6B, 1 7, Federal Practice and Procadurn: Jurisdiction 26, 
Vol. 18, 1 St edition. , 

Vols. 1 6,16A, 1 6B, kderal Practice and Procedure: 
Jurisdiction 2nd (with C.A. Wright gnd A.R. Miller). 

"Rule 68: Freeshifting and the Rulemaking Process," in 
Reforming the Civil Justice System 108-49 (L. Kramer, 
ed.) (1 996). , 

"Rule 23: Challenges tb the Rulemaking Process," 71 
New York University Law Review 13-63 and. Ap p. 64-73 
(April-May 1996). 

Working Papers of the Advisory Committee on Civil Rules 
on Proposed Amendments to Civil Rule 23, Vol. 1 (1997). 

1996 Supplements, Volumes 13,13A, 15A, 158, and 3 7, 
Federal Practice and Procedure: Jurisdiction 2nd 
(with C. A. Wright and A.R. Miller). 

1996 Supplements, Volumes 16 and 18, Federal Pmctice 
and Procedure: Jurisdiction (with C.A. Wright and 
A.R. Miller). 

Proposed revisions, Federal Rules of Civil Procedure 9(h), 
26 (c), 47 (a), and 48, with Committee Notes (as Reporter, 
Advisory Committee on the Federal Rules of Civil 
Procedure); 91 F.R.D. 123-147. 

Vol . 1 9, Federal Practice and Procedure: Jurisdiction 2d 
- 

(with C.A. Wright and A.R. Miller). 

"Class Action Rule Changes: A Midpoint Report," 39.3 
Law Quadrangle Notes 78-81 ( Fallwinter 1 996). 
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~$a@@! Ad@io y CarnmMo A& an$ @nod 
(~CJYI~IT~M' (w9th Wrllkern8 Funkla 14 Bl& Journol on 
Raqubttg 451 4#7 (1 M7). 

'W D&pkl@ Patid D 1 m w  ia QItbnal @w~mmt 
~dshwrrs: Ths M/&phcad Anallogy to the U.S. CRgvran 
Stan&rd-af~Revisw DoctFCne'~wNth JQ hn H. Jathon), 
in In&mational T M e  &w q d  l!r@ MTMO D/BW 
SeHfemZ Systm, I 47721 0,. Jfluw$f (1 997). 

"Wrl0w-s IWI& On Brt: On tha S o u m  and Umib of 
Employae Rmsemblam," M Soma Callfomia Law 
R idaw 1 705-38 (J IJ ly 19M). 

"Praetial' Guidance on the Applicability of the Fadera1 
Advisory (%?rnW m," 10 Administrative Law Journal 
of th8 Amm'mfl Univemly 1 1 1 -78 (Spring 1 986). 

"The Administrative Procedure Act and Regulatcllry ' 

Refom: A &cene9l~ationIn 1 0 AdmrinInistntM Law 
JownaJ af the Arn~leicarn UnJmmiZy 35-49 (6prlng 9996). 

"Libertarianism as Critical Theory," 1 Michigan Law and 
P01i0y R W ~ W  1 79-$7 (1 $06). 

"WO Dlspute Procedures, Sbndard of Review, and 
DefemntR! to NarCbnal Govbiimments" (with John 
Ja~ks~m], A m e ~ m  Journal of i~ternat50naI Law 
1 93-21 3 (&rill 996). 

D O N A L D  N. D U Q U E T T E  

"Lawy~m' Roles in Child Protection," in HeJfer, Kbmpe and 
Krupman, eds.. The &Ithdd=Chi/d, sth edition, University 
of Chicago Press (1 991). 

"We Know Better Than We Do: A Policy Framework for 
Child Welfare Reform" (with Danziger, Abbey and 
Seefeldt), 31 University of Micbigan Journal of Law 
Reform 93 (Fall 1 997). 

 evel loping a Child Advocacy Law Clinic: A Law School 
Clinical Legal Education Opportunity," monograph, June 
1 996. Reprinted in 31 Univemiiy of M i c h i ~ n  Journal of 
Law Rebrm 1 (Fall 7997). Reprinted in' A Judge3 Guide to 
Improving Legal Representation of Children, M A  Center 
for Children and the Law (1998). 

" C ~ A  PBMnts B e " l H ~ W @ f i ?  Thu A@mrnmons h 
BT1md4ealflmarek" (wRh Mkhael &*Mt@r), afJ 
8dmm1m701 (May 1 @I$), E.#capW in 41.0,La w 
QU@WQI~ ~WBS 00-7 [FalVWintw 1998j,. 

"Do EST Patents Matter?" Trends in ~@n&'cs 
(forthcornCng). 

"Comm@n&~ Ifhe mN@ Toward the PrivBctzation 
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Two Conceptions of Rights jn Cases Involving Palitical 
'Rights'," 34 Houston Law Review 323-32 (1 997). 

"Experts, Economists, Democrats" (with Css Sunstein), 
in C. Sunstein, Fm MarkeiYr and Social Justice, Oxford 
University Press (1 997). 

Law of D@rnocmcy (with Samuel Issachad and 
Pamela Kat'lan), Fousdation Pmss (1998). An excerpt, 
"The Right to Participate," was reprinted in41.1 Law 
Quadfangle Notes 74-75 (Spring 1 998). 

"All for One" (with Samuel Issacharoff), The New 
Republic, Nov. 18,1986. 

"Eludtendo la pondemcibn. B papel de las cl4usulas de 
enclusidn en el Derecho Constituoional," 14/15 Cuadernos 
Comtitwci~nales de la apeda Fadrique Furid &do1 27-63 
(April 1886) (published by Valencia University, Spain; full 
translation of "Against Balancing: The Ralg of 
Exclusionary Reasons in Constitutional Law," 45 Maathgs 
Law Journal 71 1 [ I  9941). 

"The Destruction of Sscid Capital Through Law," 144 
Univenity of Penn~y/vmia Law Review 2055-77 (1 996). 

"No Place for Political Gerrymandering," Tho Texas 
Lawyer (Aug. 5,1996) (with Samuel Issacharoff). 

"Racial Redistricting Redux," Th8 American Prospect 1 5 
(Winter 1996). 



ADAM C .  P-RITCWARD M A T H I A S  W. REIMANN 

'Ths 8 - urn@' Utrmn Uniform m d a r d s  Act d 1 @I: 
The Su 7 . bb on &lifomia's B l u  Sky Laws" ( M h  Qav[d 
M. Levlne), 54 #usine$@ Uwyiw (fof$hmmng). 
"Findl~g thr C8n8tituUon: An Ecc~nmlc Anal-ysls ot 
TraditOon'a; Rak in Gonstttutionsl Interrpmort" (Wh 
TO~CI J. zywic~), n A I ~  ~ o l i n a  L ; ~ W  R W ~ ~ W  
(forthcoming). 

Der Versziskt auf Proz~kost~r"l~ich8rfie56' arnerlkanischer 
Klagw nach 9 110 kbs. 2 ZPO, tPRax (7998), 250. 

"In Such Forests Liberty was Nurtureg - Von den 
germanischen Wurzeln der anglo-amedkanhEhen Freiheit, 
in G. KUbler & H. Nehlsen (HBQ.), Wirkungeff 
europdischer Rech&kultur (Festschrift far Kroeschell). 933 
Miinchen (1 907). 

"Unbd lQitiw K O'H~gan: Agency Law and JWice 
Powell's Legacy for the Law of Insider Trading," 78 
Boston Univaity Law R@v/@ w 1 3 (1 99g). 

"Legalinr If7 A Demand-Side Strategy for the War on 
Drugs," 2 Chicago Pullcy /Wview 51 (1 997). 

"United &tes v. Il Wagan: Suprema Court Affirms 
Validity of M16wppropriation Theory of Insider Trading" 
(with Richard H. Walker) 2:3 Securities Reporter 2 (1997). 

"Auctioning Justice: Legal and Market Mechanisms for 
Allocating Criminal Appellate Counsel," 34 American 
Criminal Law Review 1 161 -91 (1 997). 

"The New Securities Class Action: Federal Obstacles, State 
Detours" (with Richard H. Walker and David M. Levine), 
39 Arizana Law Review 641 (1 997). 

Book Review (with Donald J. Boudreaux) of Leonard W. 
Levy, License to Steal (1 M6), 16 Cato Joumal 152 
(1 996). 

"Civil Forfeiture and the War on Drugs: Lessons from 
Economics and Historyn (with Donald J. Boudmux), 33 
San Diego Law Review 79-1 35 (1 996). 

"Innocence Lost Bennis v. Michigan and the Forfeitwe 
Traditionn (with Donald J. Boudreaux), 61 Missouri Law 
Review 593-632 (1 996). 

"Would you like to forfeit your house?" (with Donald J. 
Boudreaux), Washington Times p. A22, March 15,1996. 

"Civil Forfeiture as a 'Sin Tax'," Independent Policy Report 
(with Donald J. Boudreaux) (1996), reprinted in Taxing 
Choice: The Predatory Politics of Fiscal Discrimination, 
Willlam F. Shughart II, ed. (1997). 

DONALD REGAN 

"Gewirth on Necessary Goods: What Is an Agent 
Committed to Valuing?", in M. Boylan, ed., The Moral and 
Political Philosophy ot" Alan Gewirth, Rowman & Littlefield 
(forthcoming). 

"Value, Comparability, and Choic~," in 
1 Incommensurabili& Incompatabilib, and Ptactical 

Reason, Ruth Chang, ed., Harvard University Press 
(1 997). 

"Comparative Law and Legal History in the United States," 
Report for the XVth International Congress of Comparative 
Law. Brietol (19981, 46 American Journal of Comparative 
Law 1 (1 998 Supplement) (with Alain Levasseur). 

"Takeovec German Unification under a Magnifying Glass" 
(review of P. Quint, nte Imperfect Union, Princeton 1997), 
96 Michigan Law Review 301 (1 998). 

"Rechtsgeschichte und geschichtliches Recht im Common 
law," in G. Dilcher and t? Caroni (Hrg.), Norm und 
Tradition (1 998). 

Einfiinrung in das Privat~cht der USA (Introduction to 
Private Law in the U.S.), C.H. Beck, Munich (1997). 

"Continental Imports The Influence of European Law and 
Jurisprudence in the United States," 65 7ijdschtM voor 
R&iisgeschiedenis 391 (1 996). 

"The End of Comparative Law as an Autonomous 
Su bjectln 1 1 Tulane European and Civil Law Forum 49-72 
(1 996). 

PAUL D .  R E I N G O L D  

"Why Hard Cases Make Good (Clinical) Law," 2 Clinical 
Law Review 545-71 (Spring 1996). 

T E R R A N C E  S A N D A L O W  

Review: David Rabban, Free Speech in its Forgotten Years 
(1 998), 84 Academe 68-9 (forthcoming). 

"Ted St. Antoine: An Appreciation," 96 Michigan Law 
Review (forthcoming). Also in 41.3 Law Quadrangle Notes 
44-5 (Fal Winter 1 998). 

"On Becoming a Law Professor," 1 Michigan Journal of 
Race and Law 580-93 (Summer 1 996). 

SUELLYN S C A R N E C C H I A  

"The Role of Clinical Programs in Legal Education," 
Michigan Bar Joumal (July 1 998). 

"An Interdisciplinary Seminar in Child Abuse and Neglect 
with a Focus on Child Protection Practice," 31 University 
of Michigan Journal of Law Reform 33-56 (1 997). 

I 
I 

J A N E  S .  S C H A C T E R  ! 
"Culture, Skepticism and the Gay Civil Rights Debate in a 
Post-Civil Rights Era," 110 Haward Law Review (1996). 
(Review essay on Andrew Sullivan, Virtually Normal 1 
[I 9951 and U rvashi Vaid, Virtual Equality [I 9951 .) 

" 'Counted Arnong the Blessed:' One Court and the 
Constitution of Family," 74 Texas Law Review 1267 
(1 996). 



C A R L  E .  S C H N E I D E R  

The Practice of Autonomy: Patients, Doctors, and Medical 
Decisions, Oxford University Press (1 998). "The Life of 
the Sick Person," chapter excerpted in 41.3 Law 
Quadrangle Notes 98-1 05 (FalIMinter 1998). 

"The Book Review Issue: An Owner's Manual," 96 
Michigan Law Review 1363 (1 998). 

"Hard Cases," 28 Hastings Center Report 24 (March-April 
1 998). 

"Rights Discourse and Neonatal Euthanasia," in A Health 
Law Reader (John H. Robinson, Roberta Berry and Kevin 
McDonnell, eds.), Carolina Academic Press (1 998), 
reprinted from 76 California Law Review 151 (1 988). An 
abridged form appeared in 30.2 Law Quadrangle Notes 
32-40 (Winter 1986). 

"Testing Testing," 27 Hastings Center Repofl22 
(July-August 1997). 

Making Sausage, 27 Hastings Center Report27 
(January-February 1997). 

"Bioethics in the Language of the Law," 40.2 Law 
Quadrangle Notes 52-59 (Summer 1997). Reprinted from 
24 Hastings Center Report 1 6 (1 994). 

"Moral Discourse, Bioethics and the Law," 26 Hastings 
Center Report 37 (November-December 1996). 

"The Law and the Stability of Marriage: The Family as a 
Social Institution," in Promises to Keep: Decline and 
Renewal of Marriage in America, David Popenoe, Jean 
Bethke Elshtain and David Blankenorn, eds., Rowman and 
Littlefield (1996). 

An Invitation to Family Law: Principles, Process, and 
Perspectives (with Margaret Friedlander Brinig), West 
Publishing (1 996). 

T H O M A S  H .  SEYMOUR 

"Scope of Employment: Have the Rules Changed in 
Massachusetts?" 20 Western New England Law Review 
21 1-40 (1 998). 

"Choosing and Using Legal Authority: The Top Ten Tips," 
Perspectives: Teaching Legal Research & Writing 1 -5 
(Fall 1997) (co-author: Terry Jean Seligmann). 

A . W .  B R I A N  S I M P S O N  

Leading Cases in the Common Law, paperback ed., 
(1 996). 

"The Elusive Truth About Holmes," 95 Michigan Law 
Review 101-1 18 (1997). 

"The Exile of Archbishop Makarios 111," 4 European 
Human Rights Law Review 391 -405 (1 996). 

"Coase v. Pigou Reexamined," 25 The Journal of Legal 
Studies 53-97, 99-1 01 (January 1996). 

"Round Up the Usual Suspects: The Legacy of British 
Colonialism and the European Convention on Human 
Rights" (The Ninth Annual Brendan Brown Lecture, March 

P H I L I P  SOPER t 

"Two Pwlse Vmm the Pa-flfl," km! 7'Mb!y 
(forthmrnlrtg) (qy mpodurn rllltlon an H.'L=A. Mart's 5 
poslscript to 7lM Gomspt ~ U c 3 ) .  . I ) 

'kndhor lwk at the Om," C1 ~ r n ~ w k  dwmI of ' ' 
Jurisprud8tm 7W4Z (1 996). 

'Searching for PosltMam," 94 ~ l c h g a n  Llw llsvisw' 
1739-57 (May 1986). 

"Law's  orm mat he Claims." in Thb Auton~my of latic 
Essays on Positivism, R. George, ed:, Oxford Unhrers,@ 
Press (1 996). 

' ' G R A C E  TONNER . 

"Designing Effective Legal Writing Problems" (with Dlsrda 
Pratt), Val. 3 Journal of the Legal Wfiin# lnstbute (1 997). 

"The Jurisprudence of Yogi Berra" (with Edward H.!Ceaper 
et 37 alii), 46 Emory Law Journal 697-790 (1 997). 

"lylemorial ~eiication to Walter ~rinkaus," 29 Loyda ' 

L.A. L. Review 1 387 (June 1 996). 

J O S E P H  V I N I N G  1 

"On the Future of Tatal Theory: Science, Antiscience, and 
Human Candor," Erasmus lnstitute Occasional Papers ' 

(Notre Dame University) (forthcoming). 1 ,  

"The Gift of Language," 73-tVutre Dame Law Review 
1 01 -1 9 (1 998). Fromrl\lewton3 Sleep, Princeton University 
Press, 1995 (paperback edition, 1997). Portion reprinted 
in 40.1 Law QuadrangIe Notes 87-88 (Spring 1 997). 

"Theorists' Belief," 72  not^ Dame Law Review 15-40 
(1 996). 

"The Cosmological Question," 94 Michigan Law Review 
2024-28 (May 1996). 

Review: Greenawalt, Fighting Words, in Common 
Knowledge, Vol. 5, Np. 3,1996. 

LAWRENCE W A G G O N E R  

Restatement (Third) of Property, Wills and Other Donative 
Transfers, Tentative Draft No. 2 (1998), approved by the 
American Law Institute in May 1998 (480 pages). 

Family Property Law: Cases and Materials on Wills, '~ 

Trusts, and Future Interests (with Alexander and Fellows), 
2nd edition, The Foundation Press (1 997). 

Federal Taxation of Gifts, Trusts, and Estates (with Kahn 
and Pennell), 2nd edition, West Publishing (1997). 

"The Uniform Probate Code Extends Antilapse-Type 
Protection to Poorly Drafted Trusts," g4 Michigan Law 
Review 2309-51 (June 1096). 

MARK D .  W E S T  

"Legal Rules and Social Norms in Japan's Secret World o f  
Sumo," 26 The Journal of Legal Studies 1 65-201 (1 997). 

1 1995). 41 Loyola Law Review 630-71 1 (1 996). 
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J A M E S  B O Y D  W H I T E  

"Talkinq About Religion in the Language of the Law," 81 
Marquettq Law Review 177 (1 998). 

"Law as Rhetoric, Rhetoric as Law: The Arts of Cultural 
and Communal Lifep (Borchers Lecture at the University of 
Wisconsin), The Kettering Review (December 1997). 
Reprinted from 52 Univ81si& of Chicago Law Review 684 
(1 985). Also reprinted (in Japanese) in Gendai Shiso 
(June 1986) and in The Rhetoric of Human Sciences, J. 
Nelson, ed., University of Wisconsin Press (1987). 

"Plato's Crito: The Authority of Law and Philosophy," in 
The Greeks and Us: A Festschrift in Honor of Arthur IM H. 
Adkins, University of Chicago (1 996). Reprinted from 63 
Cincinnati Law Review 1 1 (1 994). 

"The Mystery of Meaning in Vermeer," 1 Karakters, No. 2, 
9-24 (1 996). 

"Why I Write," 53 Washington and Lee Law Review 
1021 -37 (1 996). 

"Rhythms of Hope and Disappointment in the Language of 
Judging," 70 St. John's Law Review 45-50 (Winter 1996). 

"Meaning in the Life of the Lawyer," 26 Cumberland Law 
Review 763-71 (1 99511 996). Reprinted in 40.2 Law 
Quadrangle Notes 71 -76 (Summer 1 997). 

"A Conversation between Milner Ball and James Boyd 
White" (Dialogue), 8 Yale Journal of Law and the 
Humanities 465-94 (Summer 1 996). 

"On the Virtues of Not Understanding," in C. Maier and 
A. Needham, eds., Between Languages and Cultures, 
University of Pittsburgh Press (1 996). / , I  

"Reading One Poet in Light of Another: Herbert and 
Frost," in George Herbert in the Nineties: Reflections and 
Reassessments, J.S.F. Post and S. Gottlieb, eds., 1996, 
and in 18 George Herbert Journal 59-80 (1 996). 

F M E S  J .  W H I T E  

Corporate Judgment Proofing: A Response to Lynn 
oPuckils Death Of Liabilitv. " 1 07 Yale Law Journal 
363-141 2 (1 998). 

upplement to 4-volume practitioners' edition or White & 
mmers, Uniform Commercial Code, West Publishing 
98). 

eeing the Tortious Soul of Express Warranty," 72 
lane Law Review (forthcoming 1998). 

p~omments at 1997 AALS Annual Meeting: Consumer 
Protection and the Uniform Commercial Code," 75 
Washington University Law Quarterly 21 9-23 
(Spring 1997). 

"Gas Sale Contracts Under the Uniform Commercial 
Code," Chap. 9, 47th Oil & Gas Institute (1996). 

"Rights of Subrogation in Letters of Credit Transactions," 
41 St. Louis University Law Journal 47-74 (1 997). 

Supplement to 4 vol. practitioners' edition of Uniform 
Commercial Code (1 996). 

C H R I S T I N A  B .  W H I T M A N  

"Emphasizing the Constitutional in Constitutional Torts," 
72 Chicago-Kent Law Review 661 (1 997). 

AFFILIATED OVERSEAS FACULM: 

C H R I S T O P H E R  M C C R U D D E N  

"The Legal Approach to Equal Opportunities in Europe: 
Past, Present and Future," lnternational Journal of 
Discrimination and the Law (forthcoming). 

"The Sullivan and MacBride Principals," in Dinah Shelton, 
ed., Compliance with Soft Law, American Society of 
lnternational Law (forthcoming). 

"Merit Principles," Oxford Journal of Legal Studies 
(forthcoming). 

"The Impact on Freedom of Speech," in B. Markesinis, 
ed., Clifford Chance Lectures on the Bill of Rights, 
85-109, Oxford University Press (forthcoming). 

Regulation and Deregulation: Policy and Practice, 
Christopher McCrudden, ed., Oxford University Press 
(forthcoming). 

"Regulation and Deregulation: An Introduction," in 
Regulation and Deregulation: Policy and Practice, 
Christopher McCrudden, ed.. Oxford University Press 
(forthcoming). 

"Social Policy and Economic Regulators: Some Issues for 
the Reform of Utility Regulation," in Christopher 
McCrudden, ed., Regulation and Deregulation: Policy and 
Practice, Oxford University Press (forthcoming). 

"Social Policy Issues in Public Procurement: A Legal 
Overview," in Sue Arrowsmith and Arwel Davies, eds., 
PublCc Procurement: Global Revolution, 21 9-39, Kluwer 
(forthcoming). 

The First Amendment of the American Constitution and 
Article 10 of the European Convention on Human Rights 
-Two Diverging Concepts of Freedom of Expression," in 
Manfred Wichmann and Wolfgang Heinz, eds., Freedom or 
kpmssion and Human Rights Protection, Friedrich 
Naumann-Stiff ung (1 998). 

"Benchmarks for Change Mainstreaming Fairness in the 
Governance of Northern Ireland," Committee on the 
Administration of Justice (1 998). 

"Equality: A Proposal in Light of the Multi-Party Talks 
Agreement," Committee on the Administration of Justice 
(1 998). 

"Report on Care: United Kingdom," (with Jill Rubery), 
European Commission's Networks on Gender and 
Employment and Gender and Law, Equal Opportunities 
Unit, Commission of the European Communities (1998). 

"Fair Employment," in British Personnel Management, 
CCH (1998). 

Bankruptcy: Cases and Materials (with Nim mer), 3rd ed., 
(1 996). 



"The Heart of the Agreement: A Bi-National Future," 
(with John McGarry and Brendan O'Leary), The Sunday 
Business Post, May 1 7,1998. 

"Equality and Social Justice" (with John McGarry and 
Brendan O'Leary), The Sunday Business Post, 
May 10,1998. 

"All-Ireland Bodies at Work" (with John McGarry and 
Brendan O'Leary), The Sunday Business Post, 
April 26, 1998. 

"Answering Some Big Questionsn (with John McGarry and 
Brendan O'Leary), The Sunday Business Post, 
April 19,1998. 

"Mainstreaming Fairness," Committee on the 
Administration of Justice (1 996). 

B R U N O  S I M M A  

Neus europaisches Viilkerrecht nach dem Ende des 
Ost-West-Konfliktes?, Hanspeter Neuhold, Bruno Simma, 
Hrsg., Nomos (1 996). 

EMERITI FACULTY: 

F R A N C I S  A .  ALLEN 

"The Poignant Paradoxes of Criminal Justice," 48 M d a  
Law Review 539-50 (1 996). 

The Habits of Legality: Criminal Justice and the Rule of 
Law, based on the 1994 Cooley Lectures, Oxford 
University Press (1 996). 

"The Scholarship of Kenneth Pye," 49 SMU Law Review 
439-61 (March-April 1996). 

W H I T M O R E  GRAY 

"Globalization of Contract Law," in Nuevos Horizontes, 
Ranieri, ed., Centro Jurici del ITESM Monterrey, Mexico 
9-1 3 (1 997). 

J E R O L D  I S R A E L  

White Collar Crime in a Nutshell, Pd ed., (with E. Podgor), 
West Publishing Company. 

Criminal Procedure and the Constitution 1 996,1997 and 
1998 editions (with Kamisar and LaFave), West Publishing 
Company. 

1997 Supplement to Modern Criminal Procedure, Basic 
Criminal Procedure, and Advanced Criminal Procedure - 
(with Kamisar and LaFave), West Publishing Company. 

"Federal Criminal Procedure As A Model For The States," 
543 Annals of the American Academy of Political and 
Social Science 1 30 (1 996). 

White ~ol lar  Crime: Law and Practice (with Podgor and 
Borman), West Publishing (1996). 

1 996 Supplement to Modern Criminal Procedure 
(with Kamisar and LaFave). 

"Excesslva Crlmlnal JuPlce Cas~lfJads: Challmglng the 
Convanfonal Wlsdsrn," 46 Fy~rJda Law R ~ ~ w  781-79 
(December 1996; published 1QQf3). t 

TRe Wl?: CmsrSrMbn md J~~nbprudenw, Pintar-Royal 
Institute of lntematfonal Affairs (Chatham Housr), London, 
July 1998. 

"Global Economics and IM8rnatlanal Economic law," 1 .I 
Journal of In&mtional Economk Law 1 -28 (1 998). 

'The WTO Dispute Setilernettt Procedure: A Bdef 
Overview," In Co~tgmpomty Intematu'onal Law Issudls: 
NOW Forms, New AppI/mions, 384-93, Proceedings of the 
Fourth Hague Joint Conferen@, July 2-5,1997, T.M.C. 
Asser lndtut (1 998). 

Implementhg the Uruguay Round (with Sykes) (1 997). 

. The World Trading System: Law and Policy of 
lnternational Econamlc Relatbns, 2nd ed. (1 997). 
An excerpt, "Keeping the President on the Fast Track," 
appeared in 40.3 Law Quadrangle Notes 74-75 
(Fall~Winter 1 997). , 1 

"Reflections on Constitutional Changes to the Global 
Trading System," Chapter 11. Conference on Public Policy 
and Global Technology Integration at Chicago-Kent Law 
School; Frederick Abbott and David Gerber, eds. (1 997). 

"Appraising, the Launch and~unctioning of the WTO," 
Vol. 39 German Yearbook of International Law, Duncker & 
Humblot, Hamburg (1997). 

"The Great 1994 Sovereignty Debate: United States 
Acceptance and Implemtation of the Uruguay Round 
Results," in Essays in Honor of Louis Henkin, Columbia 
Journal of Tmsnational Law and Kluwer Publishers; 
(1 997). 

"Perspectives on Regionalism in Trade Relations," 
Forward to 27 Law & policy in lnternational Business 
873-78 (Summer 1996). 

"Reflections on Restructuring the GAll," Chapter 11, 
in Completing the Uruguay Round: A Results-Oriented 
Approach to the GATT mde Negotiations, edited by 
Jeffrey J. Schott (Institute for lnternational Economics, 
Washington, D.C., September 1990). 

"Regulating lnternational Economic Behavior: Reflections 
on the Broader Setting of lnternational Financial Markets 
and Institutions," Chapter 1 in Emerging Financial Markets 
and the Role of lnternational Financial Organizations, 
Joseph Norton, ed. (1 996). 

"The WTO Dispute Settlement Understanding: 
Misunderstandings on the Nature of Legal Obligations," 
91 American Journal of International Law 60-64 
(January 1997). 

"Future and Emerging Challenges to the World Trading 
. 

System," Festschrift fur Professor Ernst-Joachim 
Mestmacker. (1 996). -.-I 

\'?:*.;pi 



"The Uruguay Round and the Launch of the WTO - 
SignMcqnce md Challenges," Chapter 1 of American Bar 
~ssocia$on book on the Uruguay Round (1996), reprinted 
from World Trade Or~anlzatlon. 

"The New Constitution for the World Trading System - a 
WTO is Born," IALS Bulletin (Institute for Advanced Legal 
Studies, London, England), Issue 23 (May 1996). Portion 
reprinted in 39.3 Law Quadrangle Notes 73-7 (FallMinter 
1 996). 

"Raflectlons on International Economic Law," 17 
Univ~rsiw of Pennsylvania Journal of lnternational 
Economic Law 17-28 (Spring 1 996). 

"WTO Dispute Procedures, Standard of Review, anu 
Deference to National Governments" (with Steven P. 
Croley), 90 American Journal of lnternational Law 
1 93-21 3 (April 1 996). 

' FRANK R .  K E N N E D Y  

"Some Suggestions for the Bankruptcy Commission" 
I (with Gerald K. Smith), in Annual Survey of Bankruptcy 
' Law 1995- 1996,477-83. 

1 "The Bankruptcy Court and Its Jurisdiction," in Annual 
I Surwey of Bankruptcy Law 1995-1 996,485-507. ' "Reform of Partnership Provisions," in Annual Survey of 1 Bankruptcy Law 1995- 1996. 657664. 

' JOHN W. REED 

"Does Time Make Ancient Good Uncouth?", 32 
International Society of Barristm Quarterly 330-339 
(1 997). 

1 THEODORE J .  S T .  A N T O I N E  

The Common Law of the Workplace: The Views of 
Arbitrators, editor, forthcoming, BNA, 360 pages. 

"How the Wagner Act Came to Be: A Prospectus," 96 

I 
Michigan Law Review (forthcoming). 

I "Mandatory Arbitration of Employee Discrimination 
1 Claims: Unmitigated Evil or Blessing in Disguise?", 

/ Cooley Law Review (forthcoming). 

"Mandatory Arbitration - Comments," 1 Employee Righis 
and Employment Policy 269,286 (Fall 1997). 

"Why Mandatory Arbitration May Benefit Workers," ADR 
Currents 1 ( A M ,  Fall 1997). 

Supplement, Labor Relations Law: Cases and Materials, 
(with L. Merrifield and C. Craver), Michie Company 
(1997), V, 131. 

"The Law of Arbitration," in Labor Arbitration Under Fire 
1-41 (Stern and Najita, eds.) (1997). 

Supplement, Labor Relations Law: Cases and Materials 
(with L. Merrifield and C. Craver), Michie Co., V, 107 

ERIC S T E I N  

"Peaceful Separation: 'A New Virus'?", 36 Columbia 
Journal of Tmnsnational Law 25-39 (Nos. 1 & 2,1997). 
(In process of republication in Germany.) 

Czecho/Slovakia: Ethnic Conflict, Constitutional Fissure, 
Negotiated Breakup. University of Michigan Press (1 997). 
An excerpt, "VAclav Havel and the Velvet Divorce," 
appeared in 40.3 Law Quadrangle Notes 80-83 
(FallMinter 1 997). 

"Constitutional 'Refolution' in the Ex-Communist World: 
The Rule of Law" (Symposium), 12 American Universiw 
Journal of lnternational Law and Policy 62-72 (1 997). 

"Out of the Ashes of a Federation: Two New 
Constitutions," 45 American Journal of Comparative Law 
45-69 (Winter 1997). 

"lnternational Law in Domestic Legal Orders: A 
Comparative Perspective," Proceedings of the 8gth Annual 
Meeting of the American Society of International Law, 
April 1997,289-301 (passim). 

"On Peaceful Resolution of Ethnic Differences," Festschrift 
for Emst-Joachim Mestmbcker, 321 -327, Nomos 
Verlalgsg., Baden-Baden (1 996). 

PETER S T E I N E R  

Thursday-Night Poker: How To Understand, E n j o ~  - 
and Win. Random House (1 996). 
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Law School graduate's solution 
part of Supreme Court decision 

Lynda J. Oswald, '86, knew that 
Congress had spread a wide, loose net 
when it passed the Comprehensive 
Environmental Response, Compensation 
and Liability Act (CERCLA) in 1980. She 
suspected - quite correctly, according to 
a recent U.S. Supreme court decision - 
that the law's broad-brush approach 
would lead to considerable work for 
lawyers and decision making for judges. 

Osvald understood that CERCLAS 
approach to corporate liability was 
unclear and she quickly noticed that 
some court decisions that tried to clarify 
the law actually put it at odds with 
traditional corporate liability law. "It's an 
awful statute," she explained during an 
inteniew in her office at the University 
of Michigan Business School, where she 
is an Associate Professor of Business Law. 
"Congress did a poor job of drafting it, 
and that has led to much more litigation 
than necessary." 

In 1994 she published her proposal to 
"bring order to the current chaos of 
CERCLA owner and operator liability," 
an article called "Bifurcation of the 
Owner and Operator Analysis Under 

CERCLA: Finding Order in the Chaos of 
Pervasive Control" (72 Wahington 
University Law Quarterl~ 223-85). Her 
solution had two parts: 

"The courts should bifurcate the 
owner and operator analyses, so as to 
explicitly acknowledge that owner 
liability is indirect, and operator 
liability is direct." 
"The courts should abandon the 
peniasive control test, which has 
tended to discourage courts from 
engagng in careful, reasoned analyses 
of owner and operator liability" 

"Bifurcation of owner and operator 
liability," she said, "coupled with an 
explicit rejection of the pervasive control 
test, are necessary to ensure that courts 
reach the correct outcome in cases 
involving CERCLA liability of parent 
corporations and other shareholders." 

"Parent corporation liability under 
CERCLA need not be the morass that it 
currently is," she wrote. "The courts 
simply need to recognize that parent 
corporation liability can be either direct 
(based upon the parent's role as an 
operator) or indirect (based upon its role 
as an owner). Direct liability requires an 
actual exercise of control over the facility; 

indirect liability requires an application 
of traditional piercing law. Thus, courts 
have two clear, separate tests to use. Both 
tests are grounded in traditional legal 
doctrines and are reasonably easy to 
apply. " 

Last June the U.S. Supreme Court 
agreed, citing Oswald's work several 
times in its decision in United Statcs v. 
Bestfoods et a1 97-454. Like Oswald, the 
court noted that CERCLA "is not a model 
of legslative draftsmanship." A parent 
company, the court said, is not directly 
liable for cleanup of a polluted site 
operated by its subsidiary unless the 
parent company is actively involved in 
operation of the site. 

The case involved a polluted chemical 
manufacturing site near Muskegon, 
Michigan. 

Justice David Souter wrote the 
unanimous opinion: "The issue before us 
. . . is whether a parent corporation that 
actively participated in, and exercised 
control over, the operations of a 
subsidiary may, without more, be held 
liable as an operator of a polluting facility 
owned or operated by the subsidiary We 
answer no, unless the corporate veil may 
be pierced. But a corporate parent that 
actively participated in, and exercised 
control over, the operations of the facility 
itself may be held directly liabIe in its 
own right as an operator of the facility." 

The decision does not elaborate on 
the "eccentric" behavior that the court 
said would define a parent company as 
an operator of its subsidiary's facility, but 
it does move the question of liability 
under CERCLA ahead, according to 
Oswald. The decision also brings 
questions of liability under CERCLA 
much closer to traditional corporate 
liability law, she says. 

A specialist in environmental law, 
Oswald says she will be following future 
CERCLA litigation attentively She also is 
closely watching the development of 
business practices and environmental ; 
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policies in eastern Europe, where private 
enterprise is burgeoning and governments 
have little experience with en~ironmental 
regilation. 

"Fully one-half of my research focuses 
on the environmental area and questions 
of corporations' role in the environmental 
area and how companies perceive their 
roles," she says. 

She's currently working with a 
Business School colleacgue to examine 
how business firms view environmental 
issues in the formerly communist 
countries of eastern Europe. In many 
cases, she notes, western companies that 
are moving into these new markets have 
more expertise in environmental 
protection than the governments that are 
fashioning environmental policies to 
regulate them. 

Examining eastern European environ- 
mental issues from the perspective of 
busi~ess organizations has seldom been 
done before and Oswald finds herself in 
uncharted territory with the issue. But 
she's used to being out in front. She was 
one of the first Law School students to 
earn a joint J.D. and MBA, an 
accomplishment that her undergraduate 
study of archaeology and political science 
did not predict. She says she paired law 
and business to see how they worked 
together. Since the program took four 
years, it gave her the opportunity to 
become one of the handful of students 
who worked on the Michigan Lala Rcvicw 
for three years. 

After graduation she clerked for the 
Hon. Cornelia Kennedy, '47, of the U.S. 
Court of Appeals for the Si.th Circuit. 
She joined the University of Michigan 
Business School faculty in 1988 and was 
an Assistant Professor at the University of 
Florida Law School in 1993-94. 

- 

John Pickering, '40, receives William J. Brennan, Jr., Award 

John H. Pickering, '40, considered U.S. Supreme Court Justice William J. 
Brennan, Jr., "my hero and friend." so he was especially pleased to receive the District 
of Columbia Bar's award named after the late jurist. "The justices career shows the 
difference one person can make in the life of our nation, and is an esample for all of 
us to follo~v," Pickering, a former president of the D.C. Bar, said of Brennan. 

The award was presented to Pickering, senior counsel to Wilmer. Cutler & 
Pickering in IVashington, "in recognition of his exemplary legal career dedicated to 
senice in the public interest which has made a significant difference in the quality of 
American justice." 

Pickering "has worked to advance the cause of civil rights, to encourage pro bono 
legal senices to the poor and disadvantaged, and to improve the administration of 
justice for all," the D.C. Bar said in announcing the award in June. "Among the man>7 
notable cases during his career, Pickering worked on ATAACP I! Claibornc Hnrd~z~nrc, in 
which the U.S. Supreme Court overturned a lower court decision by holding that an 
organized b~ycot t  was a permissible exercise of economic speech." 

Pickering used the occasion of the presentation dinner to draw on his 50-year 
perspective on legal practice to compare the past with the present. "Believe you me, 
they were not so good.'' he said of the "good old days." He recalled how D.C. Bar 
membership 1 ~ ~ a s  limited to white men, Harvard Lau7 School did not open to nTomen 
until well after World War 11, major law firms f i ~ e d  associates' salaries because the 
legal profession was not subject to antitrust laws, law firms did not offer such things 
as child care. fles and part time working arrangements or maternity leave for fathers, 
and there was neither a Legal Senices Corporation nor a tradition of pro bono senice. 

Today, he said, "is a great time to be a lawyer," because, among others, the D.C. Bar 
is a leader in pro~iding pro bono senice, women and minorities are entering the legal 
profession in increasing numbers and the ABA is leading the fight to save the Legal 
Senices Corporation. 

'Justice Brennan showed us the difference one person can make." Pickering said. 
"Let us be true to his legacy by doing lrrhat each of us can to see that the poorest 
among us receives justice." 
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U.S. Court of Appeals for the 
Second Circuit 
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Susan E. Mortensen 
The Hon. Deanell R. Tacha 
U.S. Court of Appeals for the 
Tenth Circuit 

Gillian N. Flory 
The Hon. Colleen Kollar-Kotelly 
U.S. District Court for the 
District of Colun~bia 

Brian A. Salvan 
The Hon. Paul Borman 
U.S. District Court for the 
Eastern District of Michigan 

Kelly L. Schmitt 
The Hon. Clarence A. Brimmer 
U.S. District Court for the 
District of Wyoming 

John J. Molenda 
The Hon. Alan D. Lourie 
U.S. Court of Appeals for the 
Federal Circuit 

Elizabeth A. O'Brien 
The Hon. Orinda D. Evans 
U.S. District Court for the 
Northern District of Georga 

Shana G. Radcliffe 
The Hon. David W McKeague 
U.S. Dis~rict Court for the 
Western District of Michigan 

Curtis J. Weidler 
The Hon. E. Stephen Derby 
U.S. Bankruptcy Court lor the 
District of Maryland 

Gregory C. Gerdes, '97 
The Hon. Evan J. Wallach 
U.S. Court of International 
Trade 

Anthony S. Baish 
The Hon. Suzanne B. Conlon 
U.S. District Court for the 
Northern District of Illinois 

Bryan R. Walters 
The Hon. Gordon J .  Quist 
U.S. District Court for the 
Western District of Michigan 

Jocelyn R. Normand 
The Hon. Michael L. Bender 
Colorado Supreme Court 

Ann E. Jochnick 
The Hon. Ellen Ash Peters 
Connecticut Supreme Court 

Josh E Oboler 
The Hon. Delissa Rdgeway 
U.S. Court of International 
Trade 

Natalie M. Cadavid, '95 
The Hon. Harry D. Leinenweber 
U.S. District Court for the 
Northern District of Illinois 

Jason D. Sanders 
The Hon. Frederic Block 
U.S. District Court for the 
Eastern District of New York Carl J.  Schifferle 

The Hon. Noel Kramer 
District of Columbia Superior 
Court 

Jason l? Gluck 
The Hon. Roger Andewelt 
U.S. Court of Federal Claims 

Julie C. Rodriguez 
The Hon. Joan B. Gottschall 
U.S. District Court for the 
Northern District of Illinois 

Zachary M. Ratzman 
The Hon. Harold Baer, Jr. 
U.S. District Court for the 
Southern District of New York Andrew R. Gifford 

The Hon. Robert C. Buckley 
Illinois Court of Appeals for thf 
First District 

Brian R. Hinton 
The Hon. Wiiam H. Albritton 111 
U.S. District Court for the 
Middle District of Alabama 

David A. Agay 
The Hon. Paul E. Rley 
U.S. District Court for the 
Southern District of Illinois 

Tyler B. Robinson 
The Hon. Thomas P Griesa 
U.S. District Court for the 
Southern District of New York Daniel J. Brown 

The Hon. Patricia Boyle 
Michigan Supreme Court 

Geula J .  Basinger and 
Scott L. Darling 
The Hon. A. Andrew Hauk 
U.S. District Court for the 
Central DistEct of Calilornla 

Samantha J. Morton 
The Hon. Morton A. Brody 
U.S. District Court for the 
District of Maine 

Stacy A. Berman 
The Hon. James G. Can 
U.S. District Court for the 
Northern District of Ohio 

Ethan D. Dettmer and 
Sean E Kelly 
The Hon. James H. Brickley 
Michigan Supreme Court Alexandra W. Miller 

The Hon. William D. Keller 
U.S. District Court for the 
Central District of California 

Garrett B. Duarte, '94 
The Hon. Deborah Chasanow 
U.S. District Court for the 
District of Maryland 

Kathleen M. Marcus 
The Hon. David A. Katz 
U.S. District Court for the 
Northern District of Ohio 

Diana S. Ortiz 
The Hon. Conrad L. Mallett, Jr 
Michigan Supreme Court 

Joel B. Kalodner 
The Hon. Jan E. DuBois 
U.S. District for tlze Eastern 
District of Pennsylvania 

Jason De Bretteville 
The Hon. Vaughn R. Walker 
U.S. District Court for the 
Northern District of California 

Kevin V. Ruddy 
The Hon. Robert E. Keeton 
U.S. District Court for the 
District of Massachusetts 

Noah D. Hall 
The Hon. Alexander M. Keith 
Minnesota Supreme Court 

William E. Dornbos 
The Hon. John Feikens 
U.S. District Court for the 
Eastem District of Michigan 

Matthew N. Shea 
The Hon. Thomas N. O'Neill, Jr. 
U.S. District Court for the 
Eastern District of Pennsylvania 

Matthew S. Volkert 
The Hon. Duane Benton 
Missouri Supreme Court 

Mark R. Gordan 
The Hon. Rchard F! Matsch 
U.S. District Court for the 
District of Colorado 

Lewis H. Miller 
The Hon. Gerald E. Rosen 
U.S. District Court for the 
Eastern Dis~rict of Michigan 
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Soccer Hall of Fame 
honors Rothenberg, '63 

Rothenberg Tmphy. The new profeSsonal 
league grew out of the success of World 
Cup USA '94, the most successful World 
Cup in the competition's then-64-year 
history The surplus of nearly $80 milLon 
from World Cup USA '94 almost 
quadrupled initial estimates and made it 
possible to establish the U.S. Soccer 
Foundation, which has distributed 
$7 million in gra? over the past 
three years. 

"I cant imagine how it could have 
I gone betteran Rothenberg told h w  

Quadrangle Notes shortly after the 

LIKE A BREAKAWAY 
DEFENSEMAN headed toward an 
empty net, U.S. soccer has a place 
reserved for it on the sportS worldwide 
scoreboard. A youngster among 
organized and professional sports in this 
country, soccer is growing exponentially 
in popularity - as anyone who has 
driven by a soccer field or shuttled hds 
to and from games will testlfy. 

Much of the inspiration for this 
growth is Alan Rothenberg, '63, until 
recently President of the U.S. Soccer 
Federation and mastermind behnd 
World Cup USA '94, the most successful 
World Cup in the history of the world 
soccer championshp competition. 

The National Soccer Hall of Fame 
recognized Rothenberg's pivotal role this 

year by presenting him with its first 
National Soccer Medal of Honor for his 
role in developing and changing soccer. 
The Hall of Fame is located at Oneonta, 
New York. 

Known for putting in 18-hour work 
days and for an exacting attention to 
detail, Rothenberg used the occasion to 
credit the thousands of known and 
unknown supporters who have been 
instrumental in the growth of the sport. 
"I accept t h  honor," he said, "on behalf 
of the millions of players, coaches, 
referees, administrators and fans whose 
passion and dedication to the sport has 
elevated soccer to its current lofty 
position." 

Lofty is right. Major League Soccer 
began in the U.S. in 1996, and the 
league honored Rothenberg by naming 
its championshp trophy the Alan I. 

conclusion of World Cup '94. "It was 
magical. It went better than anyone 
expected, includmg me. No one was 
more outspoken than I in predicting 
success, but it exceeded even my 
expectations." 

Rothenberg, a senior litigation partner 
with Latham & Watkins in h s  Angela, 
has been involved with soccer for about 
20 years. He was an owner of the 
National American Soccer LeagueS Los 
Angela Aztecs fkm 1977-80 and was a 
member of NASLk Board of Directors 
from 1977-80. He also has served on the 
National Basketball Association Board of 
Governors and as President of the 
National Basketball Association's LA 
Clippers. 

Rothenberg received the National 
Soccer Medal of Honor at a press 
luncheon in New York in June. "Alan 
Rothenberg is one of the most sigdicant 
individuals in the history of soccer in the 
USA," said Will Lunn, President of the 
Natonal Soccer Hall of Fame. "The 
Rothenberg Era will be remembered as a 
period of unprecedented advancement 
for the sport." 



Continuing education - whether 
formal or informal - is a prerequisite 
for successful legal practice. Seldom, 

back home however, do the need to keep up to 
date and the chance to plumb legal 
issues with colleagues and former 
classmates come packaged with a 
return to the Law School Quadrangle, 
its classrooms and even some of the 
teachers who taught you as a 
law student. 

The Spring Seminars do all this. 
* 



More than 100 graduates from 
southern Michigan signed up to return to 
the Law School in June to attend 
seminars on criminal law and ethics, 
discuss these and other issues in their 
profession, re-acquaint themselves with 
former classmates and re-live Law School 
memories. Lawrence J. Gagnon, '76, an 
attorney and business consultant whose 
solo practice is in Fort Gratiot, said the 
seminar on ethics attracted him to the 
program. "1 think there is a lot of 
unethical behavior that is shielded by the 
phrase 'vigorous representation of the 
client'," he said. 

Former Law School classmates Sandra 
Collom Wright, '92, of Livonia, and 
Virgnia Carlson Caldwell, '92, of 
Ypsilanti, welcomed the seminars as an 
opportunity to see each other again and 
to recapture some of the flavor of their 
law student days. Said Wright: "I don't 
do any criminal law, but [came] because 
Kamisar [Clarence Darrow Distinguished 
University Professor of Law Yale Kamisar] 
is speaking. I knew that he'd be 
entertaining and informative. I wasn't 
disappointed." 

In his portion of the criminal law 
session, Kamisar noted that one conse- 
quence of the Miranda warning can be 
that "the police, in a sense, are supposed 
to convince the suspect not to confess." 
There also are questions about what 
happens when a suspect waives his rights 

Above, Professor of Law Yale Kamisar discusses the 
life qf the Miranda Rule during the morning poltion 
of tJie criminal la\<, s m i n a r  that was part of the 
Law Scl~oolj Spring Sminars for  Michigan 
graduates inJune. Listening at left is Assistant 
Clinical Plqfessor Andrea D. Lvon, \zllio led the 
afternoon portion of the session. Left, Professor q f  
Larv Carl E .  Schneidm '79, and Associate Dean for 
Clinical Affairs Suel l~fn Scamccchia. '81, listen to a 
participant5 question d ~ u i n g  the seminar on ethics. 

to counsel and then tells police that he 
had nothing to do with the crime they 
are investigating. 

"What can police do then, dust off the 
old interrogation manuals?' Kamisar 
asked. "Most courts seem to lose interest 
in the issue once the person n~ai\~es his 
rights," he said. "LVe still don't h o u r  how 
far the police can go." 

In the session on ethics, participants 
compiled a list of problems plaguing the 
legal profession - ranging from clients 
directing their lawyers to judges' refusal 
to enforce rulings. They agreed that 
ethical problems always have plaLgued the 
profession but felt that a lack of 
professional civility and competition 
probably have increased. 

"The core question is," as Professor of 
Law Carl E. Schneider, '79, summarized 
the session, "Are we happy where we 
are?" 

Butzbaugh, '66, 
Turner, '87, elected to 
Michigan State Bar 
leadership 

Two graduates of the Law School. 
Alfred M. Butzbaugh, '66, and 
Regnald M. Turner, Jr., '87, hare been 
elected to leadership roles in the State 
Bar of Michigan. 

Butzbaugh, a senior member of 
Butzbaugh and Dewane, PLC, of St. 
Joseph, was the unanimous choice of 
the State Bar of Michigan Board of 
Commissioners as President-elect for 
1998-99; he automatically will become 
President of the 33,000-member Bar in 
September 1999. Turner, a partner in 
Sachs, Waldman, O'Hare, Helveston, 
Bogas & McIntosh, PC., of Detroit, 
was chosen treasurer. Both assumed 
their new duties at the conclusion of 
the State Bar's annual meeting in 
September in Lansing. 

Currently Vice President of the State 
Bar, Butzbaugh represents southwest 
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lower Michigan on the Bar's 
Board of Commissioners. He 
chairs the Access to Justice 
Task Force and Election 
Districts Review Committee, 
and is a member of the Fiscal, 
Esecu tive, Member Insurance, 
Awards. Long Range Planning 
and Legslation committees. 
Butzbaugh has been a leader 
in development of the Bar's 
"Access to Justice for All" 
program to provide legal help 
for Michlgan residents 
regardless of their economic 
standing. The program 
recently won the American 
Bar Association's top award 
for a legal services program 
and is considered a model for 
similar programs sponsored 
by other state bar associations. 

Butzbaugh is a Michigan 
State Bar Foundation Fellow, 
past president of the Berrien 

the Long Range Planning, 
Rules, and Structure and 
Governance committees and 
the Access to Justice Task 
Force. 

During his year as a White 
House Fellow, Turner served 
as Special Assistant to the 
Secretary of Housing and 
Urban Development. He 
coordinated a nine-agency 
presidential task force to 
address issues in riot-plagued 
St. Petersburg, Florida. He 
also chaired a White House 
delegation that toured South 
Africa and Mozambique. 
After graduation from the 
Law School, Turner clerked 
for then-Michigan Supreme 
Court Justice Dennis Archer. 
Archer now is in his second 
term as mayor of Detroit. 

In 1995 Turner received 
the State Bar's Outstanding 

Patricia White, '74, named Dean at Arizona 
State University College of Law 

Law School alumna and 
former faculty member 
Patricia White, '74, has been 
named Dean of the College 
of Law at Arizona State 
University. She assumes her 
duties January 1. She 
currently is Professor of Law 
at the University of Utah 
College of Law. 

White has "an exceptional 
intellect," said Milton Glick, 
Arizona State's Senior Vice 
President and Provost. 
"Perhaps equally important 
are her versatility and ability 
to balance multiple worlds. 
She has been an active 
practicing attorney as well as 
a teacher and scholar. She has 
published in top journals in 

A specialist in tasation, 
estate planning and the 
philosophy of law, White 
earned her bachelor's and 
master's degrees at the 
University of Michigan. She 
graduated from the TAW 
School cum 2audc and was 
Associate Editor of the 
Micl~ignn Law Rcviclu. She has 
taught at the University of 
Utah College of Law since 
1994. 

Many of White's recent 
publications have dealt with 
medical treatment decisions 
and the law. In addition to 
teaching at the University of 
Utah College of Law, she is of 
counsel at Parsons, Behle & 
Latimer in Salt Lake City 

County Bar Association, and a Young Lawyer Award. He is a both taxation and legal 
member of the State Bar of member of the National Bar philosophy. We at Arizona 
Texas, the American Bar Association Board and State feel extremely fortunate 
Association and the Executive Commit tee, past to attract her to a leadership 
Federation of Insurance and president of the Wolverine position in our law school." 
Corporate Counsel. A resident Bar Association, past director White joins another former 
of Berrien Springs, he of the Detroit Bar Association Law School faculty member, 
founded Youth Sports for and past president of the Joel Selipan,  as dean of an 
Benton Harbor and initiated Barristers of the Detroit Bar Arizona law school. Seligman 
the Teachers Layers  Association. He is a member is Dean of the Law School at 
Children Partnership in the of the boards of directors of the University of Arizona. 
Benton Harbor Area Schools. the Detroit Institute of Arts White was a Visiting 
He also teaches chess to and the American Civil 
elementary school students at Liberties Union. He lives in 
Benton Harbor Area Schools Detroit. 
Gifted and Talented Academy. 

Turner, who represents 
Wayne County on the State 
Bar's Board of Commissioners, 
has served on the Board since 
1995 except for the year that 
he senred as a White House 
Fellow in Washington, D.C. 
He was elected to a three-year 
term in 1998. He serves on 

Professor at the University of P a l ~ c i a  Lnilc, '74 
Michigan in 1984-85 and 
from 1988-94. Popular with 
faculty colleagues and 
students alike, she won the 
L. Hart Wright Outstanding 
Teaching Award. She also has 
been a fellow in the Program 
in Society and Medicine at the 
University of Michigan 
Medical School. 
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1943 
Robert L. Ceisler, a former 
\'\';?shington County 
if ennsylvania) Bar Association 
p-csident who has been a 
member of the PBA for more 
111nn 0 years, received the 1998 
Conference of County Bar 
Lenders Gilbert Nunck Award. 
The award is given in recognition 
of an individual's outstanding 
senice to the organized bar. 
Ceisler lives in Washington, 
Pennsylvania, with his wife, 
Constance. 

1955 
Robert G. Strodel, a personal 
injury and medical malpractice 
attorney from Peoria, Illinois, 
was elected president of the Civil 
Justice Foundation, the only 
~ational orgmization devoted 
esclusively :o the protection of 
injured consumers and the 
prelrention of injuries. The 
Foundation's sole source of 
funding is donations from 
personal injury trial lawyers. 

1957 
Lawrence I? King, editor-in- 
chief of all Collier on Bankruptcy 
publications from Matthew 
Bender & Company, Inc., has 
been named to the Collier on 
Bankruptcy Editorial Board, 
where he twll senTe as a 
consultant in the company's 
efforts to e q a n d  and enhance its 
coverage of bankruptcy practice 
for the Collier on Bankruptcy 
treatise. King is the Charles 
Seligson Professor of Law at New 
York University School of 
and counsel to Wachtell, Lipton, 
Rosen & Katz. Myron M. 
Sheinfeld, '54, a senior 
shareholder at Sheinfeld, Maley 
h Kay in Houston, also is on the 
board. 

1 9 5 9  
John M.  Barr is listed in the 
1998 editlon of Uflzok \ n o  in 
American La~v,  published by 
Marquis Who's Who. According 
to the publisher, inclusion is 
limited to persons who have 
significantly contnhuted to 
society through "outstanding 
achievement in their own field of 
endeavor." Barr has been in 
private practice in Ypsilanti since 
1959, has served as Ypsilanti City 
Attorney since 1981, and senTes 
as a Commissioner of the State 
Bar of Michigan. He and his wife, 
Marlene, have three grown 
children. 

1961 
William Y. Webb was elected 
president-elect of the Sports 
Lauyers Association. an 
international professional 
organization whose goal is to 
promote the understanding, 
advancement, and ethical 
practice of sports law He nil1 
officially become president on 
May 20, 1999. Webb is a partner 
at Ballard Spahr Andre\vs &r 
Ingersoll, L.L.l?, and is secretary 
and general counsel of the 
Philadelphia Phillies. 

1 9 6 3  
Lee D. Powar has been elected 
to membership in the Amencan 
Law Institute and ~111 be 
inducted in 1909. h4embership 
is awarded to attorneys who 
have, on the basis of professional 
achievement, demonstrated 
interest in the improvement of 
the law. The Institute formulates 
comprehensive Restatements of 
the law in numerous areas, and it 
drafts important law such as the 
Uniform Commercial Code. 
Po~var is a partner with Hahn 

Loeser & Parks, L.L.P, and co- 
chair of the firm's Creditors' 
hghts, Reorganization and 
Bankruptcy practice area. He 
concentrates his practice in the 
areas of creditors' rights, 
commercial finance, general 
corporate law, and real estate. He 
lives in Moreland Hills. Ohio. 

Alan R. Kravets has been 
promoted to president and chief 
operating officer of Sheldon 
Good & Company International, 
Chicago. He joined the firm in 
1980 and has a backgound in 
real estate lau: 

1 9 6 5  
Neil R. Mitchell was elected to 
the Hall of Fame of the College 
of Engineering of the University 
of Utah (%is undergraduate 
school), and he delivered a 
centennial lecture to the 
Engineering School. The lecture, 
"Parallel Universes, Adversarial 
Relationship or DialoLgue" can be 
found on the University's \vebsite, 
\c~t~~:eng.utah.eddalurnnil 
mitchell.htm1. Mitchell is of 
counsel to Eikenburg & Stiles, a 
commercial law firm in Houston, 
Texas, and he is on the executive 
corps of a buy-out group which 
purchases, owns, and manages 
industrial companies. 

The Honorable Rosemary S. 
Pooler, tvho had been a United 
States District Court Judge for 
the Northern District of New 

York since 1994, has been 
elevated to the Court of Appeals 
for the Second Circuit. She was 
sworn in June 10. Her chambers 
will continue to be in Syracuse. 
New York, but she will sit with 
the Court of Appeals in Foley 
Square, New York City 

1966 
Ronald L. Olson was elected to 
the Board of Trustees of the 
California Institute of Technology 
in Pasadena, California. A senior 
partner at the law firm Munger, 
Tolles & Olson in Los Angeles, 
Olson specializes in the field of 
commercial litigation, including 
antitrust and securities lax\?. He 
and hls mfe, Jane, live in 
Pasadena. 

John C .  Hartranft was named 
president-elect of the Columbus 
(Ohio) Bar Association. He is a 
partner with Porter \?'right 
h4onis & Arthur, and has 
extensive experience in financial 
institution regulation work, 
commercial litigation, bc~lkruptq  
and loan documentation. 
Hartranft and his wife, Linda, are 
residents of Upper Arlington, 
Ohio, and have three sons. 
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Joel D. Kellman has joined the 
law firm Dykema Gossett PL.L.C. 
as a member of the Real Estate 
Group in the firm's Detroit office. 
His practice focuses on real 
estate, with an emphasis on 
construction lending on behalf of 
lender clients, commercial 
leasing, the acquisition and sale 
of real estate, community 
redevelopment, and non-profit 
activities. He is a resident of 
Huntington Woods. 

1968 
Robert W. Stocker 11, has 
published Tllc State of A?ichigan 
Gaming h \ v  Lcga2 Rcsourcc Bool:. 
The book is desicgned to assist 
businesses and individuals 
wanting to take advantage of the 
new opportunities offered by the 
gaminp industnr. It is intended to 
help both lanyers and non- 
lalyers wade through the new 
and complicated laws relating to 
gaming in Michigan. Stocker is a 
shareholder with the Lansing law 
firm Fraser Trebilcock Davis & 
Foster, PC., where he is chair of 
the Business and Tas 
Department. 

1969 
Pres~dent Bill Clinton has 
conferred upon White House 
Deputy General Counsel Steven 
Y. Winnick the rank of 
Distinp~shed Executive, the 
highest award p T e n  to 
golTernment employees. He was 
cited for sustained, es~raordinary 
accomplishment in mana'ging 

federal programs, and for 
leadership exemplifying the 
highest standards of senice to 
the public. In September 1997, 
he received the first Di~tin~pished 
Senice Award given by the 
United States Office of 
Government Ethics for his 
leadership in strengthening the 
Department of Education's ethics 
proLgram. 

Butzel Long has announced that 
Alexander Bragdon has joined 
its Employee Benefits Practice as 
a senior attorney in the firm's 
Detroit office. He has estensive 
e.xperience in employee benefits 
law and pension and profit 
sharing law, as well as healthcare 
law. He was previously a member 
of the firm Jaffe, Raitt, Heuer &c 
Weiss. 

Steven G. Schember, senior 
litigation partner at the Tampa 
office of Shumaker, Loop & 
Kendrick, L.L.P, has become 
certified in business litigation by 
the Florida Bar. He is also a 
board certified civil trial attorney, 
one of fewer than one percent of 
all Florida attorneys to hold both 
certificates. 

1971  
Donald H. Silverman has been 
elected president of the Suffolk 
County Criminal Bar Association. 

1 9 7 3  
Gerard Dumont, Consul General 
of France in Chicago, has 
announced the appointment of 
Robert L. Weyhing as Honorary 
Consul of France in Detroit. As 
Honorary French Consul, his 
duties include assisting French 
citizens and furthering political, 
economic, and cultural 
exchanges between Detroit and 
France. A member of the Detroit 
law firm Clark Hill PL.C., 

1 9 7 4  
James C. Adams has rejoined 
the law firm Dykema Gossett 
PL.L.C., and will be located in 
the Ann Arbor office. He was 
previously a partner in the 
Traverse City firm Running, 
Wise. Wilson, Ford &c Phillips. 
His background is in real estate 
and construction law. 

1 9 7 6  
Linda Schwartzstein was 
appointed Vice Provost for 
Strategc Planning at George 
Mason University Fairfas, 
Virgnia. She previously taught 
tax law as a professor on the 
faculty of the George Mason 
University School of Law. 

1 9 7 7  
Gary Klotz has joined the Labor 
and Employment Practice Group 
of the law firm Butzel Long. His 
practice includes emplo~ment 
litigation, traditional labor, 
collective bargaining, and 
preventive counseling. He was 
previously a partner in the law 
firm Keywell & Rosenfeld. 

1 9 7 8  
Dennis W. Fliehman has 
become of counsel to the law 
firm Kitch, Drutchas, Wagner & 
Kenney PC. He practices in the 
firm's Lansing office in the areas 
of business litigation, professional 
liability defense, and insurance 
coverage matters. He was 

1 9 7 9  
Beverly Hall Burns, a ptinclpnl 
in the Detroit off~ce of the law 
firm Miller, Canfield, Paddock 
and Stone, PL.C., has accepted n 
nomination to the Fellows of the 
Michigan State Bar Foundation. 
h,lembers are nominated by other 
Fellonls based on notable 
achievements and committed 
senice to the legal profession 
and the communit): No more 
than five percent of the total 
membership of the Ear is 
affiliated with the group. A 
Grosse Pointe resident, Bums is a 
member of the firm's Labor and 
Emp1o)ment Law Practice 
Group. 

1980 
G.A. Finch offered a talk on the 
"Indispensability of Private 
Secondary Schools" at the June 
14 wrap-up celebration of The 
Campaign for Commonwealth 
School in Boston, Massachusetts. 
Finch, an alumnus of the school, 
was a trustee leading national 
alumni donation efforts for the 
school's $2.3 million capital 
campaign. He is a partner at the 
Chicago office of the law firm 
Querrey & Harrow, where he 
practices corporare law. 

Dwight King, head research 
libranan at the Kresge Law 
Library of the Notre Dame Law 
School, was featured in the 
Spring 1998 issue of the Not1.c 
Damc Lcuuyer. The article, 
"Dwight King: On the Cutting 
Edge," highlighted King's self- 
taught wood carving skills. 

Weyhing specializes in business formerly a partner in the San 
law. Diego law firm Klinedinst , 

Fliehman & McKillop. 
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Brent Graber has lo~ned the Justin H. Per1 has been reelected 
C l i ~ ~ " ~ q o  law firm Bates Meckler to the Governance Committee of 
Pulqcr &z T~lson as a partner In Madon Edelman Borman ScT 
115 In5urance Coveraqc and Brand, L L P, a M~nneapolls- 
Gcncr'd Lltlgatlon Pract~ces In baqed law firm He 1s a Iitigat~on 
,lddlrlon to cnnronmental partner focumq h ~ s  practlce ~n 
~o~,.cr~1qc, he spec~allzes In other the areas of qeneral commerc~al 
Inqurnnce coverage work, as well Iltigatlon, compleu transact~onal 
ns product llnblllty and d~sputes, business torts, and 
hc3lthcare Iltlgatlon Graber was famlly law 
[onnerlv co-chalr of the 
En~.~ronmental Coverage Practlce 
nt Rlatt, Hammesfahr & Eaton. 
HE and his wfe,  Jean, Ilve In 
Glenwe\v. Illinois, and have three 
ch~ldren. 

Kit A. Pierson has joined the 
Antitrust and Intellectual 
Property Litigation Practice of 
He!ler Ehrman White & 
hZcAuliffe as a shareholder in the 
hrm's Washington, D.C., office. 
He \\as formerly a partner with 
the W~shington, D.C.. office of 
Jenner & Block. 

1983 
Jerome Hill 113s jo~ned the law 
f~rm Rutzel Long In an of counsel 
capxlty He has cstcnsl\re 
professional espcnence 1~1th 
China and \\dl concentrate 
pnmanly on the firm's Srowng 
practice rclatlng to Chlna He 
also sewes as an adlunct 
instructor ln the Oakland 
I-Jnlverslty Department of 
Internat~onal Programs. 

1 9 8 4  
Leonard M. Niehoff, a 
shareholder in Rutzel Long's Ann 
Arbor office, was appointed to 
the Board of Ad\isors of the C.S. 
Mott Children's Hospital at the 
University of Michigan. He 
practices primaril>. in the fields 
of litigation and constitutional 
1 am1. 

1 9 8 5  
Emil Arca authored the sectlon 
on Eniergng hlarkets for 
Sc;z[nti,-atlc711 ltar11oo1: 1998, a 
speclal supplement to the June 
1998 issue of the Intc~n~~tlonal 
F~nnnclal h\~.  RcI ' Ic~~'  He nlso 
authored 'In artlcle on cross- 
border secunt~zat~ons, "Legal 
Keys to Future Flo~\~s." ~vhlch 
appeared In the hlay lQQS Issue 
of the IntCi7~atlc7nal Scc~(r~t~zahoit 
€- Stiuiturcd Flnaiicc Rcyoit and 
1s helng reprinted In the 
111 t~?71(7h@11ill FIIIC~TICC i- TI ~&<1(1? 

Nc~~lslc-ttci ;1nd the Latin .4incnccln 
L~71v i-' BLLSIIICSS R(*~vit Arca IS n 
partner ln thc New York Clty 
office of Dcnrey B,~llantlne L.L P, 
and has spoken on rclated toplcs 
at several sccuntlzation 
conferences In the past year 

Cynthia B. Cohen, Senior 
Research Fellow at the Kennedy 
Institute of Ethics, Georgetown 
Universi t): co-edited the June 
1908 special issue of the Kcnr~ccl?, 
Irzstih~tc qf Ethics ]out-r~al. The 
issue focuses on genetic testing 
and includes a feature article by 
Cohen as urell, "M7restling with 
the Future: Should We Test 
Children for Adult-Onset Genetic 
Conditions7" Another 
contnbutor to the issue was 
Sonia M. Suter, '94, n ~ h o  \ r o t e  
on "jTalue Neutrality and 
Nondirectiveness: Comments on 
'Future Directions in Genetic 
Counseling'." 

David J .  Hemng, a uinner of 
one of the 1098 Chancellor's 
Pistinpished Teaching Awards 
at the University of Pittsburgh, 
has been named interim Dean of 
the Uni\~ersity of Pittsburgh 
School of He had been 
sening as Associate Dean for 
Academic Affairs. 

Eugene Killian, Jr., is ni th  his 
o n n  firm, Killian &J Salisbun: 
PC., which recentljy celebrated its 
third birthday The East Hanover, 
New Jersey law firm specializes 
in business litigation. Killian 
spends a lot of his time dealing 
ui th insurance companies on 
disputed claims, and last year 
obtained a $2.4 million verdict 
in Lrili~lo-sol-Rz~ndIc Co1-p. I! 
Amciican hlotolist ITIS~~I-~I ICC 
Compail~~ , an en~ironmental 
insurance coverage case. 

Raymond Rundelli has joined 
the Cleveland office of the law 
firm Benesch, Friedlander, 
Coplan & Aronoff L.L.I? as a 
partner in the Intellectual 
Property Practice Group. He will 
focus his practice on the 
protection and enforcement of 
intellectual property rights. He 
was preiiously a partner with 
Baker cST Hostetler L.L.l? 

Ron Yolles has been named one 
of the Best 250 Financial 
Advisers in the country by Mlorth 
magazine, which used an 
extensive review process, with 
hundreds of industry peers, to 
make its selection. He is 
president of Yolles In~restment 
Management. Inc., a Southfield, 
Michigan-based investment firm. 
l'olles is also the author of the 
investment book You 'l-c Rctircd, 
No\v \A/"hnt?, which is being 
released nationally by John Wiley 
& Sons, Inc . , this fall. 
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1786 
Freddy Codner has joined his 
wife, Candy in the management 
of Jamison Sham. Hairdressers in 
Atlanta, where he will focus on 
the business, financial and 
marketing aspects of the salon. 
Codner had practiced with King 
& Spalding since 1987, where 
his practice had been 
predominantly in litigation. 

Kenneth V. Zichi and D a ~ i d  W 
Brauer have announced the 
formation of a nem7 law firm, 
Zichi & Brauer, PC., of Howell, 
Michigan. 

James M. Dworman has been 
elected to the Board of Directors 
of Dean & Fulkerson, PC., 
where he has been a shareholder 
since 1994. He focuses his 
practice on business law. 
commercial and real estate 
litigation, and appeals. He 
res~des in West Bloomfield with 
his wife, Heidi, and their two 
sons. 

Douglas A. Mielock has become 
a shareholder m the law firm 
Foster, S ~ l f t ,  Collins & Smith, PC. 
He is a member of the firm's 
Business and Tas Department, 
and his practice focuses in the 
areas of trusts and estate 
planning. 

Kevin J .  Murphy, an associate in 
the Singapore office of White & 
Case, was made a partner of the 
global law firm White & Case 
L.L.I? His practlce focuses on 
international transactions, 
including project and equipment 
financings, capital markets 
transactions, joint ventures, and 
investments in Southeast Asia. 
He also advises lenders and 
borrowers in bank financings 
and restructurings. 

1787 
Mark E. Boulding has become a 
partner in the Washington, D.C., 
office of Long Aldridge & 
Norman L.L.P, a 160-lawyer 
corporate firm based in Atlanta. 
He specializes in health care and 
technology law, with particular 
focus on FDA regulation. His 
current special interests include 
the developing law of the 
Internet and government 
regulation of health information 
and medical software.He is co- 
author of the ABA Business Law 
Section's recent book Web-Linking 
Agreements: Contracting Strateges 
and Model Provisions. 

Robert E. Malchman is an 
Associate Professor of Legal 
Research and Writing at the 
Georgetown Univers~ty Law 
Center. He also works part-time 
in the Litigation Department at 
Gibson, Dunn & Crutcher L.L.P, 
where he was a full-time 
associate from 1991 to 1997. 

Lisa A. Olsen was elected to 
partnersh~p In the Ch~cago-based 
law firm Chapman and Cutler. 
She practices In the Banklng 
Group, where she pnmanly deals 
w t h  transactional matters. She 
represents lenders In secured and 
unsecured loans and pre- 
bankruptcy workouts 

Lynda (Homerding) Schuler 
has become a member of the law 
firm Williams & Connolly, 
Washington, D.C. 

1990 
Scott J. Campbell is serving as 
Legal Counsel to the President of 
the Republic of Palau, a newly- 
independent country located in 
Micronesia. He was formerly 
sening as Assistant Attorney 
General for the Republic. He is 
on leave from the Milwaukee 
office of Michael, Best & 
Friedrich. 

Jeny Gidner has taken the 
position of Encironmental 
Compliance Coordinator for the 
Bureau of Indian Affairs in the 
Department of the Interior. He 
has previously worked at the 
Environmental Protection Agency 
and in two private law firms. 

Randall E. Kay was elected 
partner in the law firm Gray 
Cary Ware Sz Freidenrich, where 
he is a member of the firm's 
Technology and Intellectual 
Property Litigation Practice 
Group. He works in the firm's 
San Diego and Palo Alto, 

William V. Saracco was elected 
partner m the Chicago law f~ml 
Marks, Marks and Kaplan, Ltd , 
where he continues to practlce In 

civd, commercial and land use 
lltigatlon, and appellate practice 

1792 
Victoria T. Aguilar was named 
Vice President of Interconnect 
Implementation at L1.S. West 
Communications. In her new 
position, she is responsible for 
coordinating interconnection 
negotiations, providing witness 
support for arbitration 
proceedings, and tracking 
contractual requirements 
contained in interconnect 
agreements for the purpose of 
assuring compliance. She was 
formerly a senior attorney in the 
U.S. West, Inc. Law Department 
where she senred as the lead 
New Mexico State Regulatory 
attorney and the company's 
nght-of-way subject matter 
expert. 

Margaret B. McLean has been 
appointed International Counsel, 
with responsibilities for all 
international legal affairs, by 
CH2M Hill Inc. She also was 
elected to the 1998-99 Board of 
Directors of the World Trade 
Center in Denver, Colorado. 
where she \\ill be based. 

Patrick Romain has been named 
Vice President and Senior 
Corporate Counsel for Merrill 
Lynch & Co. and is responsible 
for intellectual property matters. 
He is admitted to pracLict before 
the U.S. Patent and Trademarks 
0 lfice . 

~alifornia. offices. 
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1994 
J e 6  B. Anderson has joined 
&e ~~ Center for Law in 
t(he Public Interest in Phoenix, as 
ra staff attom. She was formerly 
tin associate at Lewis and Roca 
in Phoenix. 

I 

1995 
Bentha D. Chisob has joined 
Orolinr Power and Lghtas 
Associate ~ ~ ~ 1 .  Her 
practice ~oasist9 of labor , 
employment law, and she mides 
2n Raleigh, Nor& C a r o h .  She 
previody practiced labor and 
mpIoyment law with Tmutman 
Sanders, L.L.P., in Atlanta, 
Georgia. 

$~~RECIMU 
F 
& Dexter Galloway, '57, of 
gutchinson, Kansas, incormtly 
6% reported as deceased in the 
$~urnmer 1998 issue of Law 

uadrangle Notes. Noting the 
ration of the report, he 
am alive and well, and 

engaged in the general 
tice of law on a daily basis." 
. QuadrqIe Notes regrets 

D e b d  K J o b  d Gemge 
E. King were &ed on Sanibel 
bland, Florida, in May. They 
now reside in Mong Kon& 

Cheryl A. Leama has become a 
staff attorney with Medja Access 
Pnoject, a non-pmfit public 
intenst law firm which promotes 
the public5 First h e n k n t  
right to mxive informatian in a 
diverse marketplace of ideas: She 
ha been an attorney with the 
Feded Cof~mnniatiom 
C-n5 Common Canier 
Bureau since 1995, where she 
worked on implementing the 
Universal % W e  pmvisions of 
the 1996 Telecommunications 
k t .  

Christian Tietje has received his 
Ph.D. (Dr. iur.) summa cum Iaude 
ftmaj. the University of Hamburg, 
German3 with a thesis on non- 
tariff trade barriers and the 
WTO/GATT legal system. In July 
he became, &maant Professor sf 
Law at the Walther-Schuechg- 
Institut for International Law at 
the University of Kiel, Germany 

1996 
Arny O'Meara Chambers has 
joined the law firm Warner 
Norcm & Judd L.L.P. as an 
associate practicing in the area of 
employee benefits. She was 
previously associated with the 
law firm Howard & Howard, 
Bloomfield, Michigan. She lives 
in Grand Rapids with her 
husband, Randy 

Jeffrey Hodges Kahn, an 
associate with McDermott, Wiu 
& Emery in Chicago, is the 
author of "Deductmg Year 2000 
Costs," an article in Tax Notes 
1621-27 (June 22,1998) that 
addresses the tdx issues 
associated with the "Year 2000 

0 
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a* , 

c o ~ m  a&. Same 96DO 
billion be spent worldwide 
tq correct the problem, Kahn 
e e s .  WJ& that much money 
at st&, the question of how the 
ia# law will treat year 2000 
effpenses is a major m e .  The 
t a x m ~ d h m e a h g e  
impact on the bouoxn line of 
many mmpanlles;" 

1997 
Garrett D. E v a  and Gregpr)P 
EL F a r b  have joined the law 
firm Thompson H i .  & F b y  
L.L.P., as assaciates. Even 
practices in the firms corporate 
and securities practice area, 
while Farkas practices in the 
f m b  kgation practice area. 
BU& reside in Cleveland, Ohio. 

I 
I N  m e m o r i a m  

Robert G. Jamieson 
James Montante 
Karl Y. Donecker 
Robert E Small 
b k n  E R d l  
Halford I. Streeter 
Samuel H. Kaufrnan 
Edgar B. Galloway 
Chrenm B. Slocum 
Leonard H. Weiner 
Robert A. Choate 
Shiro Kashiwa 
Robert H. Pierce 
Katherine Stoll &urns 
w spangaberg 
Howard k McCowm 
John H. Thomson 
Uayd Yenner 
Marie I. McHemy 
Charles E. Thomas 
Robert L. Refior 
Julian E. Clark 
hrold Elbert 
Paul J. &Uer 
John D. Nies 
W9liam A. Yolles 
Frank L. Adrunson 
John S. Crandell 
Gilbert A. Cunie 
J. E d d  h e  
Edgar H. Schmiel 
Thomas Schick 
Thomas A. Rothwell 
Nobuki Kamida 
C b l e s  E. Oldfather 
James L Weldon 
Charles M. Smith 
Robert E. Fmnlin 
Wolf Haber 
Richard R. Roach 
George W Sallade 
John M. Price 

hhy 5,1998 
April 7, 1998 

November 22,1997 

March 24,1997 
October 8,1997 
June 28,1997 

Febsuaty 8,1997 
May 11,199t3 
April 7,1998 

Manch 13,1998 
May 2,1998 

January 9,1998 
March 17,1998 
May 16,19981 
May 19,1998 
July 15,1997 

June 29,1998 
June 4,1997 
April 4,1998 
July 1,1998 

Apd 7,1998 
December 6,1997 

May 29,1998 
January 1,1997 

May 6,1998 
Februa~y 13,1998 

November 18,1997 
April 29,1998 

January 27,1997 
April 1,1998 

October 1, 1997 
June 20,1998 

January 15,1998 
January 20,1998 

June 2,1998 
August 25,1997 
March 16,1998 
June 18,1997 
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INTERNATIONAL & C0MPAcRA"SIW m-~ 

world as never before, and to say that the world is 
shrinking seems trite and simplistic. Yet only as these 
seismic facts seep into our daily lives do we begin to 
cope with their geometrically expanding impact. Legal 
systems that evolved in individual countries must 
operate in the international spotlight, if not context. 
lnternational law is assuming an ever higher profile. 

The Law School has a long and rich history of 
international involvement and international education. 
This tradition is being reinvigorated with creation of 
the Center for lnternational and Comparative Law, a 
capstone to the past that also is a springboard to the 
future. The following articles highlight aspects of the 
Center's official opening this fall and discuss three of 
the many activities that benefit from the Center's 
support - the Affiliated Overseas Faculty program, 
the Asylum and Refugee Law Program and the 
lnternational Law Workshop. 



A L V A R E Z  

a boon to Law School's 

long and laudable hstoly of 
innovation and ininvolvement in 

OBfial o p e a g  of the 
Bishop and Eric Stein, and more Omher, c 6 m i h g  with 
recently John H. Jackson, charted new J. GolcktmeS delivery of the W W  
paths in their exploratian of the fields Bishop Lectures in IntemtioraaE hw 
of international, comparative ane 

propms in htematioml law and 
international economic law. 

study overseas and work on ability to offer hgh quality c o w  in - 25 ~0~~ on w m o d  d 
intemshps and externhips in many aspects of htemtion&-I law as well c m ~ a r f ~ t i v k  topics, web*. **g, 
countries like Cambodia and South as to b&g highly regarded &hn imd b m m j -  m m  ' 

leadem to the Law School to lecture, in the imamdom1 a r m  p~mg$ an 
But now, through the Center, the meet with skudents and facuIty, and do mnffnm~~~ on topia ,B &p 

Law School has a single locus for research in our libray w h h  Ylas one of 1~~ E u g F  law and in- 
many of these and other programs. . the best cx$lecdons in internation$ law t m m 3  and oBdf% fix the f8~nh 
even though each d retain the of any law libmry in the caantzyn yeis OUT weekly I n ~ e m f i d  hw 
independence and specially tailored - The Center, headquartered in WlrsRhp, w h h  brings wizi.% . ,<. 
aspects that have nourished their r ~ ~ ~ e d  o@iR spaces off the speakers on het t6pb in b~mti&l 
individual persodties and R~~ (see page 33) thg , law to che Sdrool," s;lid G Q ~ X I ,  'he 
attractions. In addition, the Center ~choots "focal point for visiting foreign ~~~ a serve as w ~ k m ~ ~  mat, 

offers faculty members from the Law faculty as well as members of Phe 
School and elsewhere, as well as permanent fzcuIty and stuck&& with 
visiton and current and prospective interests in internadowl law, ,indu* 
students, a central plack to begin theii interntianal economic law nnd foreign 

I 
inquiries into the Law Scho~Yi~~$i;~~, , ,  ; j and comparative law," accodbg to 
international offerings. ,. & infomtim prepared for distribution at 

- the opening. n~he &tlk%r ab0 C O O T ~ W  Fy.; 
:., and provides suppott far faculty-initiated - 5 ., 
g:; progars dealingwith South Africa, 
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strengthens international offerings I 

gbh@ze the siews and ,c!qe&- that are part of Law 
has a lang hist~ry-of amacting teachers and lecturers from 
. Sometimes these VMW are for a full term or more, sometimes 

tr 
[.:. . for as shon a time as it takes for the.Yisitor to give a single lecture or to teach a 
f :  , compressed short course. 
I The Law School has begun a program of longer-- arrangements with faculty from 

owewas. Called mliated Overseas Fac*, these scholars will teach at the Law Schoot at 
i ' 
$5 - least one term a year for the forpseeable future. 
L .  Two Overseas Faculty are teaching at the Law School this year: Christopher 
F - 4  ' 
liL - 

McCrudden and B m o  Simma. Both previously have taught at the Law School and art- 
$ %,- acquainted with Law School faculty staff and students. 
p -, 
Igr? McCrudden, a Reader in Law at Oxford University and a Fellow at h c o l n  College, 

F7 ' Oxford, has an LL.B. from Queens University~ an LL.M. horn Yale Law School, and an 
L '  kn4 M.A. and D. Phil. from Oxford. He serves on the editorial boards of the Orford Journal of 

Legal Studies, the Review of E m p l q ~  T i s ,  and the In-dJmd of 
Discrimination and the Law. 

McEmdden is teachng two courses this fall, European & Comparative Human 82.ghts * 

Law and Incorporating lntemational Human Rights law into Domestic Law. He is is07 < -  

teaching the latter courses with Charles F. and E&th J. Clyne Professor of law A.W Brian 

Simma, Professor and Dean of the Law Faculty at the University of Munich, was a 
member of the Law School faculty from 1987-92. He is co-founder and co-editor of the 
EumpeanJmmal of Intrmationd h, has served as vice-president of the council of the 
German Society of International Law, and served as counsel for Cameroon in a boun$ag,;, ' 

dispute with Nigeria before the International Court ofJustice. He is a member d th&r-+..<;;.? 
International Olympic Committeeh Court of Arbitration in Sports and of the UN 
Committee on Economic, Socd and Cultural Rights. He is an expert on conflict- 
prevention activities of the UN Secretary General. 

This fall Simina is teaching Modem International Lawmaking and is co-teaching 
International Law wih Assistant Prof-r of Law Michael Heller. 4 -- - .--.. . - 

-,I -7-.; 
At deadline time, plans for fdl 1999 included having Mihated Overseas ~ a c u l q  - '''-9 

member Christine Chinkin, Professor of Intemational Law, London School of Economiu, 
co-teach Feminism and International Law with Elizabeth A. Long Profeaor of Law 
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&laston& delivery of the Bisbp 
A champion of justice Lectures is CKE of the  itit it^ a s a e t e d  

at home and abroad with official opening af thc Lnw ~ c h l ' s  
new Center for Internat id  and 
Comprative Law. (See arcampmyhg 
story.) His eqerimce as war a5hmk 
prosecutor and in interpreting the young 

Justice Richard J. Goldstone's South African cansti-trutian, w & h m  
commitment to justice knows no fashioned dter exhaustive study of" 
borders. A tireless opponent of apartheid constitutions from many of theworld's 
in his native South h c a ,  he now is a countries, makes him tb ideal speaker 
key player in the construction of a new to help launch the Center 
nation under law in South Africa, where 'Was it a difficult decisio~ to take 
he is one of the 11 justices of the leave from the ~onstituti*nil Court given 
Constitutional Court, South Africa's the fledgling nature of democracy in 
highest court. South Africa?" Goldstone once was asked 

But when the a l l  came, he took leave for th, journal Tramtional hw 
I from the court from 1994-96 - at the c~~~~~~~~~~ Problems. 

I 

urging and with the blesslng of South "It was an ekremely difficult decision, 
African President Nelson Mandela - but it wasmade easier by President 
to serve as Chief Prosecutor for the Mandela's feeling that it was important 
International Criminal Tribunals for for me to accept the invitation from the 
Rwanda Xld the f0ITIler Y~gosla~la. Both United Nations to work as the Chief 
his view from the bench and his work  prosecutor^ Gol&tOne answered. u ~ h i s  
prosecutor are subjects for his William was essentially the first oppoaudy for a 
W Bishop Lectures in International South African to have an important 
Law at the Law School ths  year: on position with the United Nations since 
October 8 h l ~  subject is "The New Squth south Africa rejoined the intemtional 
African Constitution: The Importance of commu~tyw 
Comparative Law," and on October 9 "I have no doubt that you cannot get 
his topic k *htelT'l2itio~l War Crimes peace without justice," Goldstone 
Prosecutions: Retrospect and Prospect ." elaborated later in that interview. "This is 

The lectures honor William W especially true in regions such as the 
Bishop, who taught at the Law school former Yugoslavia and Rwanda, where 
from 1948 until he took emeritus status there is such a long h t o q  of ehc 
in 1977. Bishop, the Edwin DeWitt violence and murder, going back in both 
D i c b o n  University I'rofmor of Law cases to the last century In both of those 
born 1966-76, was Editor in Chief of the regom, people have never been called to 
American Journal of International LmY account. This, I have no doubt, is one of 
from 1953-55 and again fro& 1962-70. the reasons, if not the win reason, for 
He served honorary President of the cycles of violence having become the 
American Society of hternatioml order of history in recent decades. If 
from 1982-84 and was a ~~exnber of the people are not brought to account, it 
Pemnent Court of Arbitration from means that justice is being denied for the 
1975-81. Twice he was invited to deliver victim, and we are dealing raillions 
the prestigious Hague Lectures at The of victims here. If there is no justick, ' 

Hague Academy of International Law. there is no hope of reconciliation or 
forgiveness because these people do not 
know whom to forgive. People in that 
situation end up taking the law into their 

I 

-- 
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own hands, and that is the beginning of Dealing with war nimes and 
&. the next cycle of violence." s y s ~ t k  buman rights violations 
r; Goldstone was aware of the difficulties requins at least a four-pronged 
$he faced in getting thc injernational approach, according to Goldstone: 
".support that he needed to prosecute 
ithose whom the tribunals indicted. After 
2 ieaving the post, he rued the small 
%umber of trials that had occumd and 
<-criticized the lack of due process 
'. protections for those who were tried in 
t~wandan national courts. 

"Exposure of the mth x, that there 
is no wkctive guilt attached to an 
entire people." 
"A detailed record of the history" of 
the violations. 
"Public acknowledgment to the 
-4-d-m 

Still, he noted in a talk at the U.S. VlLULlW. 

f ~olocaust Memorial Museum early last "A deterrent example set." 

kyear, the tribunals are the "first redly 
international war crimes tribunals - the 

f, Nu~mberg and Tokyo trials after World 
' War I1 were held by the victors in that 
[war - and are a vety sipificant ' precedent. Intematioml law hss been 
i h~oved forward in very important areas." 
!,&I home, he views South Africab Truth 
I+ aid Reconciliation Commission as 
' ' another way of bringing about "healingn 
%after past wrongs. The Commission, 
&hiired by Bishop Desm0fn.d Tutu, can 
grant immunity from prmtution if past 
wrongs were politically motivated or for h 

me other reaso&. "A truth commission 
high risk," C3aldstotle told his audience 
athe Hobcaust Memorial, "but in the 

have been favmd, it is possible . 

atiws a d  the; nadon would never 
gjim what happened becaux the police 

w a r s  would not volmtari1r come 
@&atd," he said: 

Galdstone graduated fim the 
University of Wimtersrand in 1962 
and began practice as an Advocate at 
the Johannesburg Bar. He became 
Judge of the Dansvaal Supreme Coun 
in 1980 and nine years later he aras 
appointed Judge at the Appellate 
Division of the Supreme Court. 
During the years 199 1-94 he chaired 

I 
South Africa's Cornmission of Inquiry 
regarding Public Violence and 
Intimidation, whose investigations of 
political violence led to charges 
against some government officials. 

Goldstone also is C9ncellor of the 
University of Witwatersrand, 
Johannesburg, and a member df the 
board of its School of Law. He ha& 
the board of the Human Rights 
Institute of South Africa, is a 
Governor of the Hebrew University in 
Jerusalem, and chairs the S m h g  
Advisory Committee of Company 
Law. Past year he was named a 
member of the International Panel 
established by the Argentine 
govmment to monitor its inquiry 
into Nazi activities in Argentina. 

'.'-antar for finternational anB Comparative Law, 
whm seats stilt were Wing filled at deadline tiflu!, 
hdudas @&m%tignal law tmiialisXa; from ithe 
pb& wd private m€or md higher edwation, 
bofh in We UnLd 8Wes and &road. Here is the 
board as ~consl8uM at dadline the :  

m mm~,mmk, VMing ~mfessir '90-'99, 
Justice dthe Supme C?urt of Jerusalem. . 
I Oi1~@c K lsmid, kM. '@I, 3,J.D. 39, - 
'59 3/is&ng PMesw, Wdia Bernini ie Asociati. 
~ B ~ ~ I M ,  lMylalnd Chdr .of Arbimiofl and 
International CvmmmiaE Law3rtd Oirec2or of the 
Depatlmenl of law and Ecamics, Univetsity of 
MIogm. . Emill@ ;ll G#~&IL, M.c5. '66, 
~Ambassador-at-hrge for Afgntina, df ;HS&C, 
Roberts, 8yb110s. &re$. Fgrmr Presidmt of the 
Swurlty Council. @,VipNiij, L .O~S~I~CO(I. 79i01, 
~ickinson tarulmeie~ and n ' r & ~  &Mi Q A?A ' 

S d o n  on ImernatigqI bw:'.ul;. @ai~gie$t - .' 

E N ~ ~ ~ I U I ,  'sf&% ~ i q l ~ t e  smwi e u i o p ~ ~ n  
Univenity Ifistitte, 8an DsrruimiEdPi f l e~ , ;~@Iy :  - I 

Smn 6, kerinari! " T ; F , - A ; ~ O M ~ $ ~ @  
of Cornmew; recemly ,wl;nlqated$ty 'k?kjdeit 
anton as Deputy-Uni$ahf&y ~?.tlk. --' :. 
Rep~ewnMive. l WOffhg t3l@srfo&c.' ' 

11.88.' 88," Visitin$~mf~ssorr '87 R m  
Scholar, ~oivenb %f.~uiich ~wirlty otbo, - - 

aJluM~- 1 JI, "h@w@fi, MAC. t 38,?92-'93 
V'Wng Professgr, ~u-'Plgn#drtsIih& Heidelbwg, 
& m y .  S(oicSc1no FojllEum, 30 and '9iQ.S . 
VisMng Prorlttssw; member @!ha Faqky tyd @M, ' 



H A T H A W A Y  a 

&ten to Profmor of Law Jam= 
Flathamy and youP hear the word ' ' 

"mlevant" again and again. Refugee 
law, says the internfiord refugee and 
e m  law spedalist , rady 
determines how states respnd to 

- invoIunpay migation. ~ v e n  as amh 
connict and human righn &us 

international legal regime for the 

' of ham's way" 
- Hathaway formerly a professor at critical, intedisciphary scrutiny" 

Winter term offerings wdl include 
International Human Rights Law and a 

the roster of core courses in the field 

comprehensive introduction to the 



Lecture series sharpens 
'cuttino edoe' view of world's issues 

Sl>eak~rlg to thc La\v School5 Inletnal~ottal Latr* 
\ ~ J ~ ~ ~ S ~ I C J V  ?as1 Jaill4~1r?. John Crook, LJ  S Statc 

Depni?ti~cnt Ass~slanl Lcgal Ad\t~sorfor CJN ,4ffairs, 
dcsct~hcs 111s t o l ~  In argulng the LockCthlc hnmh~rlg 
case I~cIore the It~lernallotlal Cnun of]ust~c.c In laic* 

1997 The court ~ss~rcd  ~ t s  dec~sron rtl Fchuran, 

Those who attended the Law School's International Law Mrorkshop (IL\V) 
lectures had an insider's view of the issues when the International Court of 
lustice (ICJ) ruled last February that it had jurisdiction in the case pitting 
Libya against the United States and Great Britain oiler extradition of Lib>ran 
suspects in the Lockerbie bombing case. 

Two hundred seventy people died in that 1988 bombing of Pan American 
Aircl~ays Flight 103 over Lockerbie, Scotland. The U.S. and Great Britain 
quickly brought charges against two Libyan intelligence operatives for the 
bombings, but Libya ref~lsed to give them up for tnal in Scottish or G.S. 
courts. The UN Security Council passed resolutions imposing sanctions on 
Libya, and Libya had turned to the ICJ to re\ienr the legal~ty of the Secunty 
Council actions. 

Only a month before the ICJ handed d o ~ ~ n  its decision. U.S. State 
Department Assistant Legal Advisor for UN Affairs John Crook, m-ho had 
argued the U.S. side before the ICJ, laid out the ~ssues and tactics of the case 
for an International Law Wrkshop lecture at the School. "I don't think 
thal: the Lockerbie cases are an international analog for hfarbul? I: ,\ladison." 
he said at the time, referring to the 1803 U.S. Supreme Court decision that 
established judicial review. The ICJ felt otheniise, ho\vever. and said that it 
had jurisdiction in the case. 

IL\V is one of the progranls that operates through the h i r  School's new 
Center for International & Comparative Lanr Its tj-pical of ILL13 nearly weekly 
lectures to present leaders in international legal activities speak~ng on current, 
ongoing issues. For example, last year's list of speakers also included 
Karthigasen Govender, LL.M. '88, a menlbcr of the South Xfncan Human 
Rights Commission, speaking on "richie\lng Substantive Equalit!, in a Society 
Founded Upon Inequalit)?" (an excerpt of his talk appeared in 4 1.1 L L ~ .  
Qundranglc Notcs 17- 18 [Spring 19981 ). 2nd Dr. hlohammad Abdel Haleem. 
Director of the Islamic Studies Center at the School of Oriental and African 
Studies, Uni~rersity of London, speaking on "Human kghts in Islam and the 
United Nations Instrun~ents." The latter talk was co-sponsored by the La\{; 
School and the University of Michigan Center for Middle Eastern cCr North 
African Studies. This year the IL\V continues its practice of presenting a series 
of speakers whose tallts illurnin;~te the inside workings of some of the most 
thorny, stubborn issues in international laiv today The lineup for this fall tern1 
includes a professor from Oxford Uni~~ersit): a justice of the Supreme Court 
of Japan, a senior counsel with the World Bank and a lustice of the 
Constitutional Court of South Africa who ~ l s o  has seu.ed as Chief Prosecutor 
for the UN International Criminal Tribunals for Rivanda and the fornler 
Yugoslavia. The latter speaker, Judge kchard J.  Goldstone (see stoq- on 
page 80), is delivering the \Yillia~n \A! Bishop LC ional LIW, 
which this year are associated wit11 official launc ;chool's new 
Center for International and Comparative La\\. 

rctures in 
hing of t 

At deadline time, ILLV's schedule for 
this telm looked like this: 

W September 16: "The Northern Ireland Peace 
Agreement," talk by Christopher McCrudden, 
Reader in  Law at Oxford University. 

H September 23: "Reflections on the Japanese 
Supreme Court," talk by Justice ltsuo Sonobe. 
'57-'58 graduate student, Justice of the Supreme 
Court of Japan. 

H September 28: "The Gabcikovo-Nagymarus Project 
Case: Does the lnternational Court Contribute to the 
Development of the lnternational Law of the 
Environment?". talk by Pierre Dupuy, Professor at 
the University of Paris II and Director of the lnstitut 
de Hautes Etudes lnternationales de Paris. 

H October 8-9: The William W. Bishop Lectures in 
lnternational Law: "The New South African 
Constitution: The Importance of Comparative Law" 
and "lnternational War Crimes Prosecutions: 
Restrospect and Prospect," Judge Richard J. 
Goldstone, member of the South African 
Constitutional Court. 

H October 14: "Taiwan - Alternatives to Statehood." 
talk by Bruno Simma, Professor and Dean of the 
University of Munich Law Faculty. 

H October 21: "lnternational Trade Law and the 
Protection of Endangered Species: The Sea Turtles 
Dispute," talk by Robert Howse, Professor, 
University of Toronto Law School. 

H October 28: "Can Refugee Law Be Made Relevant 
Again?", talk by Professor James Hathaway of the 
Law School (see story on page 82). 

H November 4: "Jubilee 2000: The lnternational Debt 
Relief Challenge and the Limits of lnternational 
Law," Jonathan Pavluk, Senior Counsel, Europe 
and Central Asia Division, Legal Department of the 
World Bank. 

H November 11: "National Interest in the 
lnternational Tax Game," Tsilla Dagan, Bar llan 
University, Israel. 

At deadline time, talks on 
November 18 and during the winter term 

had not been announced. 



Amici recognize that when women 
and men are sexually violated, verbally 
or physically, they are targeted and 
harmed as women and as men. Amui 
are united in the view that same-sex 
sexual harassment, no less than 
opposite-sex sevual harassment, 
violates civil rights to sex equality 
under law. They believe that citizens 
should have a right to seek redress of 
such injuries. 

Through their experiences and 
work, amid have learned that sexual 
abuse of men by men is a serious and 
neglected social problem inextricably 
connected to sexual abuse of women 
by men. Male sexual aggression has 
widespread negative effects and deep 
roots in sex inequqity in society Amid 
believe that perpetrators of sexual 
harassment should derive no legal 
immunity from the gender of their 
victims. Arnici thus share an interest in 
the legal recoption of Joseph Oncale's 
right to sue for sexual harassment by 
his male superiors as sex dkrhination 
under Title VII of the C i d  Rights Act 
of 1964. 

FACTS 
Joseph Oncale was employed from 

August to November of 1991 by 
Sundowner Offshore S e ~ c e s ,  Inc., as 
a roustabout on an oil rig in the sea for 
$7 an hour, seven days on, seven days 
off. It was a dangerous, isolated job in 
an all-male environment. As accepted 
on this motion, three men sexually 
harassed h m  there: John Lyons, lm 
Sundowners supervisor, and Danny 
Pippen and Brandon Johnson, two 
Sundowner coworkers. 

On October 25, 199 1, Oncale was 
first sexually attacked physically 
Pippen grabbed him, pulled hun down 
and held him immobile in a squatting 
position on his knees wMe Lyons 
undpped tus pants, pulled out his 
penis, and stuck it onto the back of 
Oncalek head. Lyons and Pippen 
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laughed. Oncnle later that day learned 
that most of his coworkers had seen the 
assault . 

The nest da~7, Brandon Johnson chose 
a dangerous moment on the job to grab 
Oncale and force him to the ground 
again. Lyons pulled his penis out and put 
it on Oncale's arm. Oncale complained to 
superiors. 

That same night. Lyons and Pippen 
attempted to rape Oncale as he was 
taking a shower. As Oncale recalls it: 
Pippen grabbed him lifting him off the 
ground by the knees. while 'John Lyons 
grabs the bar of soap and tubbed it 
between the cheeks of my ass and tells 
me, you know, they're fi..ing to fuck 
me. . ." He believed the intentions of 
Lyons were "to rape me" and those of 
Pippen were "to assist and/or help. . . 
rape me, too." 

Oncale complained further and tried 
to arrange to get off the rig. The sexual 
advances and sexual threats continued. 
Oncale "felt that if I didn't leave my job, 
that I would be raped or forced to have 
sex . . . that if I didn't get off the rig, that 
I would be sex-ally violated." 

Oncale continued to try to work but 
"couldn't sleep because I was afraid that 
they would do something to me, I 
couldn't fight, and I felt disgraced." 
Oncale quit soon thereafter, stating on 
his pink slip that he "~roluntarily left due 
to sexual harassment and verbal abuse." 
On December 5 ,  199 1, he filed a 
complaint for sexual harassment with the 
Equal Employment Opportunity 
Commission (E .E. 0. C .) . His suit for 
se'wal discrimination under Title VII 
complained of both hostile environment 
and quid pro quo seLwal harassment: "I 
felt that it was almost to a point where it 
was my livelihood." 

In 1993, Oncale began experiencing 
severe panic attacks and other episodes 
of long-term post-traumatic stress. He 
became dizzy, numb in his hands, and 
had a rapid heartbeat, symptoms that he 
continues to attempt to control and treat 
with medication and counseling. 

SUMMARY OF 
AGREEMENT 

Men raping men is a serious and 
neglected social problem with deep roots 
in gender inequality Courts generally 
permit men who have been sesually 
assaulted and othenvise sexually 
harassed by other men at work to sue 
under Title VII of the Civil fights Act of 
1964, as women can. The Fifth Circuit 
decision under review [here] is a 
pernicious legal anomaly, categoricall>r 
precluding equality relief on summary 
disposition simply because the victim 
and victimizer are of the same ses. Its 
double standard of gender justice denies 
men rights because they are men - with 
negative implications for gay and lesbian 
rights as well, as exemplified by the 
related Fourth Circuit approach, under 
which heteroses-a1 perpetrators may 
commit acts for which homoseswal 
perpetrators are held legally responsible. 
These decisions make accountability for 
sex discrimination turn on who one is, 
not on what is done. 

The better approach advanced by 
amici, building on the vast body of 
judicial precedent, is not abstract but 
concrete. Whether an assault is "because 
of sex," triggering Title VII, is a factual 
determination. Other legal requisites 
being met, if acts are sexual and hurt one 
sex, they are ses-based, regardless of the 
gender and sexual orientation of the 
parties. 

The Fifth Circuit decision at bar is 
bottomed on misconceptions about the 
gendered nature of the sexual abuse of 
men, particularly its connections to the 
inequality of women to men and of gays 
and lesbians to heterosen~als. Male 
rape - whether the victim is male or 
female - is an act of male dominance, 
marking such acts as obviously gender- 
based and making access to sex equality 
rights for Joseph Oncale indisputable. 

The Equal Protection Clause of the 
Fourteenth Amendment, as well as clear 
statutory principles, requires recognizinp, 
same-sex sesual assault as unquestionably 
actionable as sex discrimination under 
Title VII as a matter of law. The decision 
of the Fifth Circuit in this case must 
accordingly be reversed. 
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B. Denial of sex and gender in male- 
on-male sexual abuse maintains male 
dominance. 

The gravamen of Goluszelz is that male 
same-sex aggression is not gendered in 
the sense that Title VII requires. Implicit 
is an insistence that men cannot be 
sexually dominated in their social status 
or roles as men. The denial that 
interactions anlong men can have a 
semal component, and that sexual abuse 
of men is gendered, are twin features of 
the social ideology of male dominance 
with which alnici are familiar as experts. 
In this ideology, men are seen as sexually 
invulnerable. This image protects men 
from much male sexual violence and 
naturalizes the sexual abuse of women, 
making it seem that women, biologcally, 
are sexual victims. Denyng that men can 
be sexually abused as men thus supports 
the gender hierarchy of men over women 
in society. The illusion is preserved that 
men are se'mally inviolable, hence 
naturally superior, as the se'xual abuse of 
men by men is kept invisible. 

Accordingly, some courts jump to de- 
se,xualize and de-gender male-on-male 
sexual aggression in denyng access to 
equality relief; they call the behavior at 
issue "horseplay," "mere locker room 
antics," being "razzed;" and "a personal 
grudge match." They pass it off as 
"puerile and repulsive," "diffuse" and 
"ambiguous," "offensive and tasteless," 
obsessive, insecure, vulgar, insensitive, 
and mean, "crude and offensive," 
"physically violent and sadistic. . . 
malevolence and spite," "cretinous," and 
"trash talk." The point is to call the 
behavior anything but sexual and 
attribute it to anything but gender. 
Amazingly, even gender is used to deny 
gender, for example, "boys will be boys" 
- a gendered description if ever there 
was one - being considered not gender- 
based. That the behavior described may 
be everything these courts say it is does 
not mean that it is not sexual and 
gendered, hence sex-based. 

Denial that sexual abuse of men by 
men is sexual in nature is a common 
feature of male dominance. When a 
man's testicles are aggressively grabbed, it 
takes a lot to deny that the attack has 
something to do with the fact he is a 
man, but the district court managed it in 
Quick v. Donaldson Co., Inc. 895 F: Supp. 

1288 (S.D. Ia. 1995). Attacks focused on 
male sexual organs are sexual attacks, 
hence sexual. With the Seventh Circuit 
in Doe v. Ci of Belleville, 1997 WL f! 400219 (7t Cir. July 1, 1997), "frankly 
we find it hard to think of a situation in 
which someone intentionally grabs 
another's testicles for reasons entirely 
unrelated to that person's gender." 

As Rus EnTin Funk notes in Men Who 
Are Raped, "Men's rape of women is a 
hateful act designed to reinforce male 
supremacy So is men's rape of men." He 
was abused as women are so often 
abused - except that women, when 
their sexuality hence their gender is 
assailed by men at work, have a Title VII 
remedy 

11. Sexual harassment of men by men 
is sex-based abuse under sex equality 
guarantees as a matter of law. 

A. Sex discrimination law, hence 
sexual harassment law, protects both 
sexes. 

Sexual harassment is legally recognized 
as a form of sex-based discrimination. 
There is no question that both Title VII 
and the Equal Protection Clause of the 
Fourteenth Amendment, under which 
sexual harassment is also actionable, 
protect both sexes equally, even if, due to 
gender inequality in society, these 
provisions, as applied, do not always 
affect the sexes in precisely the same way 

The plain language of Title VII 
protects all individuals from sex 
discrimination: "It shall be an unlawful 
employment practice for an employer . . . 
to discriminate against any individual 
with respect to his . . . terms, conditions, 
or privileges of employment, because of 
such individual's . . . sex . . . ." In 
deciding that this prohibition on 
discrimination "because of such 
individual's sex" applied to men, this 
Court stated in Newport News Shipbuilding 
G Dly Dock Co. v. E.E.O.C. in 1983 that 
"male as well as female employees are 
protected against discrimination." 

Other than in the Goluszek line of 
cases, sexual harassment law has 
unifonnly followed the same rule lor 
over 20 years, prohbiting unequal sexual 
predation at work regardless of the 
gender of the parties. As the Ninth 
Circuit put this principle in Nichols v. 
Frank 42 E 3d 503 (9th Cir. 1994), "all 

individuals - male or female - belong 
to a 'protected' group for purposes of 
determining discrimination on the basis 
of their sex." Just as men unquestionably 
can bring Title VII claims when sexually 
harassed by women, and women when 
sexually harassed by men, nothing 
except Goluszek and the Fifth Circuit says 
that men cannot bring the same claims 
women can bring, including claims 
against men. 

No one has legal carte blanche to 
discriminate against members of their 
own racial or gender group. Nor does 
any basic principle of equality law or the 
Supreme Court's recognition of the claim 
for a sexually hostile worhng environment 
restrict the relief available to survivors 
based on the gender of discriminator or 
victim. As noted by the Eleventh Circuit 
in ruling that same-sex harassment is 
actionable under Title VII, "There is 
simply no suggestion in these statutory 
terms that the cause of action is limited 
to opposite gender contexts." 

Title VII and the protections of the 
Constitution's Equal Protection Clause, as 
interpreted, form a single body of 
equality law on this point. Not only is 
the standard of review for women and 
men the same, but this Court's basic sex 
equality doctrine has been largely built in 
cases of men seeking sex equality rights. 

Equality rights, while based on group 
membership, are personal rights. While 
the Constitution, like Title VII, is rightly 
concerned for members of groups who 
have traditionally been subjected to 
systematic discrimination, it has never 
confined individual access to equality 
relief to members of such groups. 
Individual men may need equality rights 
particularly when, as here, their situation 
is exceptional among men and/or they 
are in situations in which women, as 
members of the subordinated gender 
group, are more typically found. 

B. Same-sex harassment is facially 
sex-based when it is sexual and one 
sex is victimized. 

To be actionable as sex discrimination, 
an impugned behavior must be "because 
of sex." When a man sexually harasses 
another man, how do we know it was 
"because of sex"? 

Drawing on over 20 years of judicial 
development of the legal claim for sexual 



harassment, the answer is the same for 
men as for women, for gay men and 
lesbian women as for heterosexual 
women and men. I t  is a question of fact. 
For purposes ol inotions testing the legal 
sufficiency of sexual harassment claims, 
sexual allegations are facially gender- 
based. When, in addition, one sex is 
disadvantaged, sex-based discrimination 
1s unambiguously claimed as a matter of 
law. 

1. Whether alleged acts are "based 
on sex" is a question of fact. 

The first two appellate cases to 
establish the legal claim for sexual 
harassment, Balnes v. Costle, 561 E2d 
983 (D.C. Cir. 1977) [quid pro quo], and 
Bundy v. Jackson, 641 E2d 934 (D.C. Cir. 
1981) [hostile environment], took the 
view that whether or not behavior was 
sex-based under Title VII was a question 
of fact. To overcome motions to dismiss 
arguing that sexual harassment of a 
woman by a man was not sex-based as a 
matter of law because the same thing 
could have been done to a man, the D.C. 
Circuit thought that what mattered was 
not what could have been done but what 
was done. 

Thus, in Banzes, the D. C. Circuit 
held: "But for her womanhood, from 
aught that appears, her participation in 
sexual activity would never have been 
solicited. . . . " Sticking to facts 
circumvented the sophistic argument that 
because sexual harassment could be 
done to either or both sexes, it was not 
sex-based when done to one. To the 
Bames court, the plaintiff's allegations 
were sex-based due to "the fact that 
[defendant] imposed upon her . . . a 
condition which ostensibly lhe would not 
have fastened upon a male employee." 
As the Bames court further clarified, 
"Appellant flatly claims that but for her 
gender she would not have been 
importuned, and nothing to the contrary 
has as yet appeared, and there is no 
SuggesLion that appellant's allegedly 
alnorous supervisor is other than 
heterosexual. These are matters for proof 
at trial. . . . "  

In Bundy, the D.C. Circuit glossed this 
formulation, consideling same-sex as 
well as opposite-sex harassment: "in each 
instance the question is one of but-for 
causation: would the complaining 
employee have suffered the harassment 
had he or she been of a different 
gender?" In other words, the conceptual 

possibility of bisexual or homosexual 
harassment was not allowed to preclude 
a trial on the facts of heterosexual 
harassment, in this case, of a woman by 
a man. 

Later courts followed the "but for sex" 
test in case after case of male-on-female 
harassment. The widely followed opinion 
in Hensen v. City of Dundee, 682 E2d 897 
(1 lth Cir. 1982), formulated it: "In the 
typical case in which a male supervisor 
makes sexual overtures to a female 
worker, it is obvious that the supelvisor 
did not treat male employees in a similar 
fashion. It will therefore be a simple 
matter for the plaintiff to prove that but 
for her sex, she would not have been 
subjected to sexual harassment." 

Why "obvious"? Do courts assume 
that if behavior is heterosexual, it is 
gendered? They may But there was no 
allegation to the contrary Nothing else 
appearing, courts infer that the behavior 
is gender-based as heterosexuality is 
gender-based. 

Denials of facial challenges in the 
same-sex harassment context have taken 
the same approach: factual. 

Some judges believe that opposite-sex 
harassment cases make knowing that the 
behavior is sex-based relatively easy, 
while same-sex cases make it 
comparatively hard. Amici disagree. The 
facts are no more likely to be clear or 
murky in same-sex than in opposite-sex 
cases. The view that opposite-sex settings 
are easily gendered while same-sex 
settings are not reflects a presumption of 
heterosexwality Correctly understood, 
the same tests developed to determine 
whether harassment is gender-based in 
cases between women and men - is it 
sexual? is one sex harmed? - apply 
equally in cases between women and 
between men. 

2 .  Aggression that is sexual has 
been treated by courts as facially 
sex-based. 

Sexuality is gendered in societies of 
sex inequality As a result, for better or 
worse, in most instances, "[I]t is the 
essence of sexual conduct between two 
individuals that the one initiating or 
inviting the conduct normally does so 
because of the other's sex," as the court 
said in Tietgen v. Brown's Westminster 
Motors, Inc., 92 1 E Supp. 1495 (E.D. Va. 
1996). Courts adjudicating sexual 
harassment claims reflect this state of 
affairs when they unproblematically 

consider that sexual allegations are 
gender-based allegations. As the court 
said in Nichols v. Frank: "Sexual 
harassment is ordinarily based on sex. 
What else could it be based on?" 

Without requiring genital proof, 
courts routinely deem opposite-sex 
harassment "unquestionably based on 
gender" simply because the facts alleged 
are sexual facts. The view "if it's sexual, 
it's gendered" has also guided same-sex 
cases. In one male-on-male case, Tietgen, 
" [t] he earnest sexual solicitation alleged 
. . . provides a firm basis for the 
inference that [plaintiff] was harassed 
because of his gender." 

The underlying question of whether 
impugned treatment is or is not sexual is 
itself a question of fact - subtle at times, 
often anything but. Behavior can be 
hostile, produce anguish or distress (and 
intend to), or aim to demean, and still be 
sexual. Producing fear in another, or 
abusing power, can be sexually arousing 
or potentiating to the perpetrator. 

But the genders of the perpetrator and 
the victim do not dispose of m~hether a 
p e n  behavior is sexual or not. One 
cannot presume that behavior that is 
sexual in opposite-sex contexts is not 
sexual in same-sex contexts. Just as acts 
do not automatically become sexual 
simply because they are engaged in by 
members of different sexes, acts do not 
become nonsexual simply because they 
are engaged in by members of the same 
sex. No differential presumptions are 
appropriate. 

3.  Harassment is sex-discriminatory 
when sexual and one sex is victimized. 

Concurring in Hanis v. Forklqt 
Systems, Inc. 5 10 U.S. 17 (1993), a case 
of male-on-female sexual harassment, 
Justice Ruth Bader Ginsburg clarified 
that, in proving discrimination based on 
sex, "[tlhe critical issue, Title VII's text 
indicates, is whether members of one sex 
are exposed to disadvantageous terms or 
conditions of employment to which 
members of the other sex are not 
exposed." The E.E.O.C.'s directive on 
same-sex harassment uses precisely these 
terms: "The victim does not have to be of 
the opposite sex of the harasser. Since 
sexual harassment is a form of sexual 
discrimina~ion, the crucial inquiry is 



whether the harasser treats a menzber or 
members of one sex differently from 
members of the other sex." Same-sex 
harassment courts have applied this 
"singles out one sex" rule with no 
difficulty. Counting heads across the 
gender line may not capture every sex- 
based disparity, but only one sex is 
harmed in every federally reported sexval 
harassment case to date. 

Although not a question raised by this 
appeal, even when both sexes are 
victimized by sexual harassment, sex 
discrimination can result, some dicta to 
the contrary notwithstanding. The so- 
called bisexual harasser, eluding equality 
snares by indiscriminately sexually 
harassing men and women alike, stalks 
the judicial imagination, cutting quite a 
figure in legal hypotheticals. But in more 
than 20 years, an actual equal-opportunity 
harasser has yet to be sighted in federal 
court. It is settled law in se'mal 
harassment cases that (1) plaintiff must 
allege one sex is harmed to state a legally 
sufficient prima facie case; (2) defendant 
must plead and prove the defense that 
both sexes are harmed, not raise it as a 
defect in law pre-trial; and (3)  to prevail, 
the harm must be proven to be actually 
equal. Nothing in the same-sex context 
disturbs these resolutions. 

C. Neither the rights of victims nor 
the liabilities of perpetrators of sexual 
harassment should turn on their 
sexual orientation. 

The sexual orientation of the parties 
inevitably arises in, and is implicated in 
ruling on? same-sex harassment. The 
sexual orientation of the parties is, 
however, properly irrelevant to the legal 
sufficiency of sexual harassment claims. 
An accused perpetrator's being gay or 
lesbian does not make that person's 
behavior sex-based, but sexual 
orientation may be pertinent in 
determining whether particular behavior 
is based on sex in the totality of the 
circumstances. 

1. Access to sex equality relief for 
acts of sexual abuse depends on the 
acts, not on the sexual preference of 
the actors. 

Wi-ight v. Methodist Youth Services, 5 11 
E Suppl. 307 (N.D. Ill. 1981), the first 
reported case of same-sex sexual 
harassment, held that a man fired 
because he rejected the sexual advances 

of his male supervisor stated a claim for 
sex discrimination under Title VII. Wtiglzt 
described the behavior as "hon~osexwal 
advances," although so far as is known, 
most men who sexually abuse other men 
are heterosexual. The 'CMiglzt ruling thus 
established that same-sex sexual 
advances were sex-based within the 
meaning of Title VII in a context that 
linked that result to the sexual preference 
of the perpetrator. 

The emergng rule is to regard sexual 
orientation as not determinative of the 
legal sufficiency of same-sex claims as a 
matter of law but to admit it as relevant 
on the facts. Perpetrator sexual 
orientation does not make unwanted 
sexual initiatives sex-based any more 
than victim sexual orientation makes 
unwanted advances welcome, although 
both can be relevant (if sometimes only 
minimally) to both factual 
determinations. It is not categorically 
irrelevant, as the court noted in E.E.O.C. 
v. ~Valdeiz Book Co., hzc. 885 F .  Supp. 
1100 (M.D. Tenn. 1995), because 
" [w] hen a homosexual supervisor is 
making offensive sexual advances to a 
subordinate of the same sex, and not 
doing so to employees of the opposite 
sex, it absolutely is a situation where, but 
for the subordinate's sex, he would not 
be subjected to that treatment." Although 
care must be taken that this approach 
does not create an opening for 
homophobic attacks, the rule itself 
merely applies the same standard to 
everyone. 

Sexual orientation on its face disposes 
of nothing. Gay men do not initiate 
unwanted sex to all men any more than 
lesbian women welcome sexual attention 
from all women. Needless to say, from 
knowing a person is gay, one cannot 
deduce that they sexually harassed 
another person. But the fact that a 
perpetrator of same-sex harassment is 
not gay - or not known to be gay or 
provably gay - also does not render 
same-sex sexual behavior not sex-based. 
By definition, sexual harassment is 
unwanted, so victim sexual orientation is 
as irrelevant on same-sex facial 
challenges on sex-basis as it is on 
opposite-sex ones. The sexual orientation 
of the victim cannot convert aggression 
that is sex-based into aggression that is 
not, or vice-versa. 

Will Title VII access now turn on the 
sexual feelings and imagned or real 

sexual identities of perpetrators? Will it 
have one sexual harassment lule for gay 
sexual harassers and another for straight 
ones? One for those whose sexual 
feelings have coalesced, another for those 
whose sexual feelings are diverse, diffuse, 
denied, deniable, unknown, or simply 
unprovable? Oncale sued for forced sex. 
Why should the gender of those with 
whom Lyons and Pippen are sexual, 
when others want to be sexual with 
them, determine Oncale's rights against 
them for violating (what is conventionally 
considered) his manhood? 

2. Harassment because of 
homosexuality is harassment because 
of sex. 

I11 practical terms, harassment because 
of homosexuality cannot be separated 
from harassment because of sex. The 
gender of sexual object choice (although 
not all there is to sexual orientation) 
partly defines gender in society The 
gender of a person with whom one has 
sex, or is thought to have sex, is a 
powerful constituent of whether one is 
considered a woman or a man in society. 

The pitfalls of tlyng to separate the 
two are illustrated by Dill011 v. Fmizh, No. 
90-2290, 1992 WL 5436 (6th Cir. 
January 15, 1992). Dillon was taunted, 
ostracized and physically beaten by 
coworkers because they believed he was 
gay They called him "fag" and other 
terms of homophobic abuse, he said, 
because he was a man. The Sixth Circuit, 
admitting his harassment was "clearly 
sexual in nature," rejected his Title VII 
claim, saylng it was because of 
homosexuality, not sex. So far as is 
discernible in the opinion, Dillon is 
heterosexual. In the view of anzici, he was 
harassed as a male. Women are not 
called "fag." When women are seen as 
effeminate, they are rewarded, or sexually 
harassed in ways clearly marked as sex- 
specific. Dillon should not have had to 
prove facts that did not exist, such as 
that "his coworkers would have treated a 
similarly situated woman . . . differently," 
or to argue that "a lesbian would have 
been accepted." Hypothetical 
counterfactuals cannot be proven. That 
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the behavior was sexual, and that no 
women were, in fact, subjected to it 
(supported in Dillon's case by evidence of 
clearly homophobic attacks) should be 
enough. 

Only men are subject to denigration 
by gay-bashing taunts like "faggot." Only 
\\,omen are subject to denigration by the 
use of terms like "dyke" as epithet and 
~nsult. Such abuse is inherently socially 
p d e r e d .  Using sex with members of 
one's own sex as derision, insult and 
hostility denigrates the target's gender- 
adequacy Such terms, when part of 
sesxal harassment, create a hostile 
environment for men as nzen and for 
women as women, whether directed at 
straights or gays. Because they attack 
individuals as members of their gender 
g~.oup, they are based on sex. 

Separating se'wality from gender, 
hence harassment due to gender from 
harassment due to se.mal orientation, is 
impractical and should lead to 
anomalous results, as Valadcz v. Urtclc 
JaIioIc (~f Ill., Inc., 895 E Supp. 1008 (N.D. 
Ill. 19951, illustrates. The male defendant 
had "crudely discussed his desire to 
engage in sexual activities with [lesbian] 
plaintiff and other female employees, 
both lesbian and non-lesbian. He made 
advances "to plaintiff. . . because she 
was a woman as well as a lesbian." He 
made such comments to other women, 
lesbians and nonlesbians, and no men. 
The court found this conduct gender- 
based. It did not find defendant's 
advances to straight women actionable as 
ses-based and those to lesbian women 
not actionable as based on sexual 
orientation. As the Valadcz court 
perceptively noted, "defendant argues 
that because [he] was aroused by the fact 
that plaintiff is a lesbian his subsequent 
conduct is not actionable. Whether 
plaintiff would have enjoyed having sex 
iwth [him] is not the issue." The 
advances were doubly gender-based: 
because she is a woman, and because she 
is a woman who loves women. Disallowing 
such claims will, as a practical matter. 
leave lesbian wotnen often without 
recourse. 

Although this appeal does not require 
resolution of the question, amici submit 
that se?cual harassment because of sexual 
orientation is sex-based discrimination. 
When individuals are sexually harassed 
because of the sex of their sesstal 

partners, real or imagned, they are 
harassed because of sex. 

First, formally speaking, those 
harassed because they are gay men or 
lesbian women are harassed because of 
the gender of their sex~al  partners and 
identification. If their own gender, or that 
of their loved ones, were different, they 
would not be so treated. They are 
precisely similarly situated to 
heteroses-als in having ses-ual 
relationships based on gender yet are 
treated differently because of their own 
gender, the gender of their sexual 
partners, or both. 

Second, more substantively, gay men 
and lesbian women, through challengmg 
the naturalness and inevitability of 
gendered-unequal roles in sex, challenge 
the sexual dimension of gender 
inequality under which se'mal violence 
by men against women, and some men, 
is widespread. 

Third, usually both gay men and 
lesbian women are not seamally harassed 
by the same harasser. Equal oppression 
- discrimination seen as based not on 
gender but on sexual orientation, hence 
not covered, however misguidedly - 
may occur in this context scarcely more 
often than bisexual harassment appears 
to. In any case, ses equality rights are 
individual rights. It is no answer to 
victimization based on the supposed 
gender-inappropriateness of one's 
sexuality that others of another sex who 
make the corresponding "error" are 
also discriminated against. Equal 
discrimination in this sense is sex discrim- 
ination two times over, not no 
discrimination at all. 

111. The Equal Protection Clause 
forbids exempting same-sex 
harassment claims from Title VII 
coverage. 

The Fifth Circuit's approach in Oncale 
creates a blatant double standard in 
sesstal harassment cases based on gender, 
and potentially on sesstal orientation as 
well, that denies sunivors equal 
protection of the laws. Men are denied 
legal protection women have. Under the 
Fourth Circuit's estension, straight 
perpetrators can freely commit sexual 
aggression for which gay perpetrators are 
held accountable. And because sexual 
harassment due to semal orientation, 
wrongly, is reg~rded as not covered by 
Title VII, some courts have concluded 
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that "Title VII does not protect homoses~~als 
from harassment . . . since such 
treatment arises from their affectional 
preference rather than their sex" (Polk 17. 

Houston Lighting €4 Potvcl- Co., 825 E 
Supp. 135, 139 n.2 [S.D. Tex. 19931). 

A dual system of rights on an arbitrary 
ground violates every equal protection 
standard known. As this Court said in 
Plcssy v Fcrgcron in 1896, the Constitution 
"neither knows nor tolerates classes 
among citizens." Surely, if officially 
icgnoring men's complaints of seAmal 
harassment while taking women's 
seriously violates the sex equality 
component of the Equal Protection 
Clause, and of Title VII, and of Title IX, 
judicially interpreting Title VII to ignore 
men's complaints of sexual abuse by 
men, while allowing women's complaints 
of sexual abuse by men, does as well. 
And this Court taught in Romer v. Evans, 
116 S .  Ct. 1620 (1996) that h~mose~wals, 
as such, may not be excluded from the 
ordinary civil processes for asserting their 
rights that are available to everyone else. 

Without question, "[tlhe guarantee of 
equal protection cannot mean one thing 
when applied to one individual and 
something else when applied to 
[another] person," Justice Powell, joined 
by Justice White, wrote in the affirmative 
action case of Bnkke v. University o f  
Cal~fornia-Davis in 1978. But the parallel 
between this case and the "reverse 

Oncale presents a real, not imagned, a 
direct, not reverse, act of discrimination 
based on sex. It cannot be the case that 
whites, wrongly claiming racism, can 
destroy equality programs for people of 
color while sexually assaulted men, 
rightly claiming sexism, cannot sue their 
victimizers. And far from undermining 
the rights of those who most often need 
the claim, allowing Oncale to sue under 
Title VII not only takes nothing from 
them but, by reducing the stiLgma of 
seLwal assault and increasing 
accountability for it, benefits all sezcual 
abuse sunivors. 

Much seLwal harassment juris- 
prudence reasons that, had a sexually 
harassed woman been a man, she would 
not have been so treated, therefore she is 
harassed "because of sex." The present 
case poses the question. What if she had 
been a man and the same thing 
happened? The answer is at once sex- 
specific and sex-neutral: both sexes are 
covered for injuries through their gender. 
Women do not have sex equality nghts 
only because men couldn't be treated in 
the same way, this case suggests, but 
because men could be and are not. And 
when they are? Had he been a woman, 
Oncale might not have been treated the 
way he was. But if he were, his sex 
equality rights would be recognized. 

discimination" cases is more formal than 
substantive. Those who claim "reverse 
discrimination" say they are treated the 
way the historically powerless are 
treated. However, affirmative action 
designed to redress and end arbitrary 7 f  
social exclusion and whitelmale 
supremacy does not violate the legal 
equality rights of individual members of 
socially dominant groups who thereby 
lose their customary group-based 
privileges. At the same time, it would be 
perverse to allow members of dominant 
groups to use equality laws to reassert 
their dominance while denylng access to - + 

equality relief to individual members of 
dominant groups who fail to meet their 
group's standard for dominance and/or 
are treated like members of historically 
powerless groups are so often treated. 
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Thirty years ago in Science, Garrett 
Hardin introduced the metaphor 
"tragedy of the commons" to help 
explain overpopulation, air 
pollution, and species extinction. 
People often overuse resources 
they own in common because they 
have no incentive to conserve. 
Today, Hardin's metaphor is central 
to debates in economics, law, and 
science and powerful justification 
for privatizing commons property. 
While the metaphor highlights the 
cost of overuse when governments 
allow too many people to use a 
scarce resource, it misses the 
possibility of underuse when 
governments give too many 
people rights to exclude others. 
Privatization can solve one tragedy, 
but cause another. 

Since Hardin's article appeared, bio- 
medical research has been moving from a 
commons model toward a privatization 
model. Under the commons model, the 
federal government sponsored pre-market 
or "upstream" research and encouraged 
broad dissemination of results in the pub- 
lic domain. Unpatented biomedical dis- 
coveries were freely incorporated in 
"downstream" products for diagnosing 
and treating disease. In 1980, in an effort 
to promote commercial development of 
new technologes, Congress began encour- 
aging universities and other institutions to 
patent discoveries arising from federally 
supported research and development and 
to transfer their technology to the private 
sector. Supporters applaud the resulting 
increase in patent filings and private 
investment, while critics fear deterioration 
in the culture of upstream research. 
Building on Heller's theory of anticom- 
mons property, this article identifies an 
unintended and paradoxical consequence 
of biomedical pnvatization: a proliferation 

of intellectual property rights upstream 
may be stifling life-saving innovations fur- 
ther downstream in the course of research 
and product development. 

THE TRAGEDY OF THE 
ANTICOMMONS 

Anticommons property can best be 
understood as the mirror i m a ~ e  of com- 
mons property. A resource is prone to 
overuse in a tragedy of the commons when 
too many owners each have a privilege to 
use a given resource, and no one has a 
right to exclude another. By contrast, a 
resource is prone to underuse in a tragedy 
of the anticommons when multiple owners 
each have a right to exclude others from a 
scarce resource, and no one has an effec- 
tive privilege of use. In theory, in a world 
of costless transactions, people could 
always avoid commons or anticommons 
tragedy by trading their rights. In practice, 
however, avoiding tragedy requires over- 
coming transaction costs, strategic behav- 
iors, and cognitive biases of participants, 
with success more likely within close-knit 
communities than among hostile strangers. 
Once an anticommons emerges, collecting 
rights into usable private property is often 
brutal and slow. 

Privatization in post-socialist 
economies starkly illustrates how anti- 
commons property can emerge and per- 
sist. One promise of transition to markets 
was that new entrepreneurs would fill 
stores that socialist rule had left bare. Yet 
after several years of reform, many priva- 
tized storefronts remained empty, while 
flimsy metal kiosks, stocked full of goods, 
mushroomed up on the streets. Why did 
the new merchants not come in from the 
cold? One reason was that transition gov- 
ernments often failed to endow any indi- 
vidual with a bundle of rights that repre- 
sents full ownership. Instead, fragmented 
rights were distributed to various socialist- 
era stakeholders, including private or 
quasi-private enterprises, workers' collec- 
tives, privatization agencies, and local, 
regional, and federal governments. No 
one could set up shop without first col- 
lecting rights from each of the other own- 
ers. 

Privatization of upstream biomedical 
research in the United States may create 
anticommons property that is less visible 
than empty storefronts, but even more 
economically and socially costly. In this 
setting, privatization takes the form of 
intellectual property claims to the sorts of 
research results that, in an earlier era, 
would have been made freely available in 
the public domain. Responding to a shift 
in U.S. government policy in the past two 
decades, research institutions such as the 
National Institutes of Health (NIH) and 
major universities have created technology 
transfer offices to patent and license their 
discoveries. At the same time, commercial 
biotechnology firms have emerged in 
research and development (R&D) niches 
somewhere between the proverbial "fun- 
damental" research of academic laborato- 
ries and the targeted product development 
of pharamaceutical firms. Today, upstream 
research in the biomedical sciences is 
increasingly likely to be "private" in one 
or more senses of the term - supported 
by private f ~ n d s ,  camed out in a private 
institution, or privately appropriated 
through patents, trade secrecy, or agree- 
ments that restrict the use of materials 
and data. 

In biomedical research, as in post- 
socialist transition, privatization holds 
both promises and risks. Patents and 
other forms of intellectual property pro- 
tection for upstream discoveries may forti- 
fy incentives to undertake risky research 
projects and could lead to a more equi- 
table distribution of profits across all 
stages of R&D. But privatization can go 
astray when too many owners hold rights 
in prior discoveries that constitute obsta- 
cles to future research. Upstream patent 
rights, initially offered to help attract fur- 
ther private investment, are increasingly 
regarded as entitlements by those who do 
research with public funds. A researcher 
who may have felt entitled to co-author- 
ship or a citation in an earlier era may 
now feel entitled to be a co-inventor on a 
patent or to receive a royalty under a 
material transfer agreement. The result h a  
been a spiral of overlapping patent claims 
in the hands of different owners, reaching 
ever further upstream in the course of 



])io~nedical research. Researchers and their 
institutions may resent restrictions on 
access to the patented discoveries of oth- 
ers, yeL nobody wants LO be the last one 
left dedicating findings to the public 
domain. 

The problem we identify is distinct 
from the routine underuse inherent in any 
well-func~ioning patenL system. By confer- 
ring monopolies in discoveries, patents 
necessarily increase prices and restrict use 
- a cost society pays to motivate inven- 
lion and disclosure. The tragedy of the 
anticommons refers to the more complex 
obstacles that arise when a user needs 
access to multiple patented inputs in 
order to create a single useful product. 
Each upstream patent allows its owner to 
set up another tollbooth on the road to 
product development, adding to the cost 
and slowing the pace of downstream bio- 
medical innovation. 

HOW A BIOMEDICAL 
ANTICOMMONS MAY ARISE 

Current exan~ples in biomedical 
research demonstrate two mechanisms by 
which a government might inadvertently 
create an anticommons: either by creating 
too inany concurrelzt frlzgrneizts of intellec- 
tual property rights in poten~ial future 
products or by permitting too many 
upstream patent owners to stack liceizses 
on top of the future discoveries of down- 
stream users. 

Concurrent Fragments. The anticom- 
inons model urovides one wav of under- 
standing a widespread intuition that issu- 
ing patents on gene fragments makes little 
sense. Throughout the 19805, patents on 
genes generally corresponded closely to 
foreseeable commercial products, such as 
therapeutic proteins or diagnostic tests for 
recognized genetic diseases. Then, in 
1991, NIH pointed the way toward 
patenting anonymous gene fragments with 
its notorious patent applications on 
expressed sequence tags (ESTs). NIH sub- 
sequently abandoned these patent applica- 
tions and now takes a more hostile posi- 
tion toward pa~enting ESTs and raw 
genomic DNA sequences. Meanwhile, pri- 
vate firms have stepped in where NIH left 
~ f r ,  filing patent applications on newly 
identified DNA sequences, including gene 
fragments, before identifyng a corre- 
sponding gene, protein, biological func- 
tion, or potential commercial product. 
The Patent and Trademark Office (PTO), 
in exanling these claims, could create or 
avoid an anticommons. 

Al~hough a database of gene fragments 

is a useful resource for discovery, defining 
property rights around isolated gene frag- 
ments seems at the outset unlikely to 
track socially useful bundles of property 
rights in future commercial products. 
Foreseeable commercial uroducts. such as 
therapeutic proteins or genetic diagnostic 
tests, are more likely to require use of 
multiple fragments. A proliferation of 
patents on individual fragments held by 
different owners seems inevitably to 
require future costly transactions to bun- 
dle licenses together before a firm can 
have an effective right to develop these 
uroducts 

Patents on receptors useful for screen- 
ing potential pharmaceutical products 
demonstrate another potential "concurrent 
fragment" anticommok in biomedical 
research. To learn as much as possible 
about the therapeutic effects and side 
effects of potential products at the pre- 
clinical stage, firms want to screen prod- 
ucts against all known members of rele- 
vant receptor families. But if these recep- 
tors are patented and controlled by differ- 
ent owners, gathering the necessary 
licenses may be difficult or impossible. A 
recent search of the Lexis patent database 
disclosed more than 100 issued U.S. 
patents with the term "adrenergic recep- 
tor" in the claim language. Such a prolifer- 
ation of claims presents a daunting bar- 
gaining challenge. Unable to procure a 
complete set of licenses, firms choose 
between diverting resources to less 
promising projects with fewer licensing 
obstacles or proceeding to animal and 
then clinic testing on the basis of incom- 
plete information. More thorough in vitm 
screening could avoid premature clinical 
testing that exposes patients to unneces- 
sary risks. 

Long delays between filing and 
issuance of biotechnology patents aggra- 
vate the problem of concurrent fragments. 
During this period of pendency, there is 
substantial uncertainty as to the scope of 
patent rights that will ultimately issue. 
Although US.  patent law does not recog- 
nize enforceable rights in pending patent 
applications, firms and universities typi- 
cally enter into license agreements prior to 
the issuance of patents, and firms raise 
capital based on the inchoate rights pre- 
served by patent filings. In effect, each 
potential patent crea~es a specter of lights 
that may be larger than the actual rights, 
if any, eventually conferred by the PTO. 
Working into the calculations of both 
risk-taking investors and risk-averse prod- 
uct developers. these overlapping patent 
filings may compound the obstacles to 
developing new products. 

Stacking Licenses. The use of reach- 
through license agreements (RTLAs) on 
patented research tools illustrates another 
path by which an anticommons may 
emerge. As we use the term, a RTJA gives 
the owner of a patented invention, used in 
upstream stages of research, rights in sub- 
sequent downstream discoveries. Such 
rights may take the foim of a royalty on 
sales that result from using the upstream 
research tool, an exclusive or nonexclusive 
license on future discoveries, or an option 
to acquire such a license. In principle, 
RTLAs offer advantages to both patent 
holders and researchers. They permit 
researchers with limited funds to use 
patented research tools right away and 
defer payment until the research yelds 
valuable results. Patent holders may also 
prefer a chance at larger payoffs frdm sales 
of downstream products rather than cer- 
tail?, but smaller, upfront fees. In practice 
RTLAs may lead to an anticommons as 
upstream owners stack overlapping and 
inconsistent claims on potential down- 
stream products. In effect, the use of 
RTLAs gives each upstream patent owner 
a continuing right to be present at the 
bargaining table as a research project 
moves downstream toward product devel- 
opment. 

So far. RTIAs have had a mixed receu- 
tion as a mechanism for licensing 
upstream biomedical research patents, but 
they appear to be becoming more preva- 
lent. When Cetus Corporation initially 
proposed RTLAs on any products devil- 
oped through the use of the polymerase 
chain reaction (PCR) in research, they met 
strong resistance from downstream users " 
concerned with developing commercial 
products. Later, Hoffmann-La Roche 
acquired the rights to PCR and offered 
licenses that do not include reach-through 

U 

obligations. The resulting pay-as-you-go 
approach increases the up front cost of a 
license to use PCR, but il decreases the 
likelihood of an anticommons emerging. 

More recently, some universities and 
other nonprofit research institutions have 
balked at terms DuPont Corporation has 
offered for licenses to use Datent onco- 
mouse and cre-lox techizologies, although 
others have acquiesced in the license 
terms. These patents cover genetically 
engineered mice u s e f ~ ~ l  in research that 
could lead to products falling outside the 
scope of the patent claims. DuPont has 
offered noncominercial research licenses 
and sublicenses on terms that seem to 
require licensees to return to DuPont for 
further approval before any new discover- 
ies or materials resulting from the use of 
licensed mice are passed along to others 



or used for commercial purposes. DuPont 
thereby gains the right to participate in 
f ~ ~ t u r e  negotiations to develop commercial 
products that fall outside the scope of 
their patent claims. In effect, the license 
terrns permit DuPont to leverage its pro- 
prietary position in upstream research 
tools into a broad veto right over down- 
stream research and product develop- 
ment. 

As RTLAs to use patented research 
tools multiply, researchers will face 
increasing difficulties conveying clear title 
to firms to develop future discoveries. If a 
particularly valuable commercial product 
is in view, downstream product develop- 
ers might be motivated and able to reach 
agreements with multiple holders of 
RTLAs. But if the prospects for success are 
more uncertain or the expected commer- 
cial value is small, the parties may fail to 
bargain past the anticommons. 

TRANSITION OR TRAGEDY? 

Is a biomedical anticommons likely to 
endure once it emerges? Recent empirical 
literature suggests that communities of 
intellectual property owners who deal 
udth each other on a recurring basis have 
sometimes developed institutions to 
reduce transaction costs of bundling mul- 
tiple licenses. For example, in the music 
industry, copynght collectives have 
evolved to facilitate licensing transactions 
so that broadcasters and other producers 
may readily obtain permission to use 
numerous copyrighted works held by dif- 
ferent owners. Similarly, in the automo- 
bile, aircraft manufacturing, and synthetic 
rubber industries, patent pools have 
emerged, sometimes with the help of gov- 
ernment, when licenses under multiple 
patent rights have been necessary to 
develop important new products. When 
the background legal rules threaten to 
waste resources people often rearrange 
rights sensibly and create order through 
private arrangements. Perhaps some of the 
problems caused by proliferating 
upstream patent rights in biomedical 
research will recede as licensors and 
licensees gain experience with intellectual 
property rights and institutions evolve to 
help owners and users reach agreements. 
The short-term costs from delayed devel- 
opment of new treatments for disease may 
be worth incurring if fragmented privati- 
zation allows upstream research to pay its 
own and helps to ensure its long-n~n via- 
bility Patent barriers to product develop- 
ment may be a transitional phenomenon 
rather than an enduring tragedy 

On the other hand, there may be rea- 
sons to fear that patent anticommons 
could prove more intractable in biomed- 
ical research than in other settings. 
Because patents matter more to the phar- 
maceutical and biotechnology industries 
than to other industries, firms in these 
industries may be less willing to partici- 
pate in patent pools that undermine the 
gains from exclusivity Moreover, the lack 
of substitutes for certain biomedical dis- 
coveries (such as patented genes or recep- 
tors) may increase the leverage of some 
patent holders, thereby aggravating hold- 
out problems. kvals may not be able to 
invent around patents in research aimed 
at understanding the genetic basis of dis- 
eases as they occur in nature. 

More generally, three structural con- 
cerns caution against uncritical reliance 
on markets and norms to solve biomed- 
ical anticommons tragedy: the transaction 
costs of rearranging entitlements, hetero- 
geneous interests of owners, and cognitive 
biases among researchers. 

Transaction Costs of Bundling 
Rights. High transaction costs may be an 
enduring impediment to efficient 
bundling of intellectual property rights in 
biomedical research. First, many upstream 
patent owners are public institutions with 
limited resources for absorbing transaction 
costs and limited competence in fast-paced, 
market-oriented bargaining. Second, the 
rights involved cover a diverse set of tech- 
niques, reagents, DNA sequences, and 
instruments. Difficulties in comparing the 
values of these patents will l~kely impede 
develo~ment of a standard distribution 
scheme. Third, the heterogeneity of inter- 
ests and resources among public and pri- 
vate patent owners may complicate the 
emergence of standard license terms, 
requiring costly case-by-case negotiations. 
Fourth, licensing transaction costs are 
likely to arise early in the course of R&D 
when the outcome of a project is uncer- 
tain, the potential gains are speculative, 
and it is not yet clear that the value of 
downstream products justifies the trouble 
of overcoming the anticommons. 

Even when upstream owners see 
potential gains from cooperation and are 
motivated to devise mechanisms for 
reducing transaction costs, they may be 
deterred by other legal constraints, such 
as antitrust laws. Patent pools have been a 
target of antitrust scrutiny in the past, 
which may explain why few, if any, such 
pools exist today Although antitn~st law 
may be less hostile to patent pools today 
than it was in 1975 when a consent 
decree dismantled the aircraft patent pool, 
the antitrust climate changes from one 
administration to the next. Even a remote 

prospect of facing treble damages and an 
injunction may give firms pause about 
entering into such agreements. 

Heterogeneous Interests of Rights 
Holders. Intellectual property rights in 
upstream biomedical research belong to a 
large, diverse group of owners in the pub- 
lic and private sectors with divergent 
institutional agendas. Sometimes hetero- 
geneity of interests can facilitate mutually 
agreeable allocations (you take the credit, 
I'll take the money), but in this setting 
there are reasons to fear that owners will 
have conflicting agendas that make it diffi- 
cult to reach agreement. For example, a 
politically-accountable government agency 
such as NIH may further its public health 
mission by using its intellectual property 
rights to ensure widespread availability of 
new therapeutic products at reasonable 
prices. When NIH sought to establish its 
co-ownership of patent rights held by 
Burroughs-Wellcome on the use of AZT to 
treat HIV, its purpose was to lower the 
price of AZT and promote public health 
rather than simply to maximize its finan- 
cial return. By contrast, a private firm is 
more likely to use intellectual property to 
maintain a lucrative monopoly on a high- 
priced product. When owners have con- 
flicting goals, and each can deploy its 
rights to block the strategies of the others, 
they may not be able to reach an agree- 
ment that leaves enough private value for 
downstream developers to bring products 
to market. 

A more subtle conflict in agendas arises 
between owners that pursue end product 
development and those that focus primar- 
ily on upstream research. The goal of end 
product development may be better 
served by making patented research tools 
widely available on a nonexclusive basis, 
whereas the goal of procuring upstream 
research funding may be better served by 
offering exclusive licenses to sponsors or 
research partners. Differences among 
patent owners in their tolerance for trans- 
action costs may further complicate the 
emergence of informal licensing norms. 
Universities may be ill-equipped to handle 
multiple transactions for acquiring licens- 
es to use research tools. Delays in negoti- 
ating multiple agreements to use patented 
processes, reagents, and gene fragments 
could stifle the creative give-and-take of 
academic research. Yet academic researchers 
who fail to adopt new discoveries and 
instead rely on obsolete public domain 
technologies may find themselves losing 
grant competitions. Large corporations 
with substantial legal departments may 
have considerably greater resources for 
negotiating licenses on a case-by-case 
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A more subtle conflict in agendas arises between owners that pumc 
end product development and those that focus primarily on upstream 
mearch. The goal of end product development may be better served 
by making patented research tools widely available on a 
nonexclusive basis, whereas- the goal of procuring upstream research 
funding may be better served by offering exclusive liccnses to 
spolrsars or research partners. 
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d stmt:ap firm. R& ns)mrmctry may 
mdk Irt~&sB,m~lt to identify mutually 
advmtn~orr~ cross-liedng mmge- 
mats.  Patent m m  are $so likely to dif- 
fer h tZlc rime b m e s  they can tolerate for 
recouping curtent investments in transac- 
tion costs. 

offmers are also likely to differ in their 
willin- and nb* to i&&e the 
patents of o w ,  leading to asymmetrical 
mativations to negotiate cross-licenses. 
Use of a patented invention in an academ- 
ic laboratory or a small start-up h may 
be inconspicuous, at least if not described 
in a publication or at a scientific meeting. 
Patent owners may still be more reluctant 
to sue public sector investigators than 
they are to sue private firms. Differences 
in institutional cultures may make acade- 
mic laboratories and biotechnology firms 
more tolerant of patent infringement than 
large phamceutical firms. Owners who 
do not feel vulnerable to infringement lia- 
bility may be lcss motivated to enter into 
reasonable cm&-licenses than owners who 
worry more about being sued. 

Cognitive Biases. People consistently 
overestimate the likelihood-that very low 
pr~bability events of high salience will 
occur. For example, many travelers over- 
estimate the danger of an airplane crash 
relative to the hazards of other modes of 
transportation. We suspect that a similar 
bias is likely to cause o m s  of upstream 
bio.rsgdica1 mearch patents to overvalue 
their discoveries. Imagine that one of a set 
of 50 upstream inventions will likely be 
the key to ident ikg an important new 
drug, the m t  of the set will have no prac- 
tical use, and a downstream product 
developer is wllling to pay $10 million for 
the set. Assuming no owner knows ex 
ante which invention will be the key a 
rational owner should be willing to sell 
her patent for the probabilistic value of 
$200,000. However, if each owner overes- 
timates the likelihood that her patent will 
be the key. then each will demand more 
than the probabilistic value, the upstream 
owners collectively will demand more 
than the aggregate market value of their 
inputs, the downstream user will decline 
the offers, and the new drug will not be 
developed. Individuals trained in deter- 
ministic rather than probabilistic diwi- ' 

plinu nn g a a d l y  &lyY[o m e m b  
to hh ~ ~ t t  af error, -. 

A related "attribution biasn suggests 
that pwplr systematically overvalw their 
assets and disparage the claims of their 
opponents when in competition with oth- 
ers. We suspect that attribution bias is 
pervasive among xientists because it is 
likely adapafie for the research eriterprise 
as a whale. Over-commiwnt by individ- 
uals to pa~picular research approaches 
ensures that no hypothesis is dismissed 
too quickly, and skepticism toward rivals' 
claims ensures that they are not too read- 
ly accepted. But this bias can invrfere 
with clear-headed bargainmg, leading 
owners to overvalue their own patents, 
undervalue o t h e ~ '  patents, and reject rea- 
sonable offers. Institutional ownership 
could mitigate these biws, but technolo- 
gy transfer offices rely on scientists to 
evaluate their discoveries. When two or 
more patent owners each hope to domi- 
nate the product market. the history of 
biotechnology patent litigation suggests a 
likelihood that bargaining will fail. 

CONCLUSION 

like transition to free markets in post- 
socialist economies, privatization of bio- 
me&cal m a r c h  offers both promises and 
risks. It promises to spur privateSiinvest- 
ment, but risks creating a tragedy of the 
anticommons through a proliferation of 
fragmented and overlapping intellectual 
property rights. An anticommow in bio- 
me&cal research may be more likely to 
endure than in other areas of intellectual 
property because of high transaction costs 
of bargaining, heterogeneous interests 
among owners, and cognitive biases of 
researchers. Privatization must be more 
carefully deployed if it is to serve the pub- 
lic goals of biomedical research. Policy- 
makers should seek to ensure coherent 
boundaries of upstream patents and to 
minimize restrictive licensing practices 
that interfere with downstream product 
development. Otherwise, more upstream 
nghts may lead paradoxically to fewer 
useful products for improving human 
health. 
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onYy Benent, ule only comfort, you may 
fmd in bdng sick is that other people will 
can for you, and you can let them, let 
them fix your meals, bring your pills, rub 
your back. May Sarton captures both these 
aspects of the sick personk life: "How 1 
have enjoyed complete passivity! Being 
looked aftef like a Paddington bear - 
listening to the bustle in the corridor as 
though from very far away so even the 
noisy voices didn't trouble my floating. But 
I still feel frightfully tired and so I dread 
going home." Even patients who always 
resented dependence may savor it when 
they are ill. Agnes de Mille reflects, "Up to 
May 15, as far as it was possible for a 
woman to be independent, I had been 
independent. Now, not so. I cared nothing. 
Let me lie still. Let me be. As far as I was 
concerned people could wait on me, serve 
me, help me in every way" And a doctor 
fallen ill found "for one of the few times in 
my adult life, I felt that I was being taken 
care of completely Everydung was being 
provided for my care. I did not have to 
make any decisions or take any 
responsibility for my thoughts or actions. 
It was an especially good feeling to be 
cared for, and secretly I still cherish those 
days that I spent in the hospital although 
not the reason why I had to be there." 

As that doctor gratefully recognized, 
people may particularly spare you the 
travail of decisions. As another patient put 
it, "1 allowed myself the forgotten luxury of 
childhood: other people were in charge." 
Jay Katz remorselessly disparages "the 
regression to more childlike functioning 
that can result from illness [and that] 
becomes augmented by a patientk wish for 
caretaking by a patient-physician who, as 
memory informs, will immediately alleviate 
all suffering." But I believe Sacks speaks 
with wiser tongue when he observes more 
sympathetically that, "though as a sick 
patient, in hospital, one was reduced to 

mfancy, this was not a malicious 
dation, but a biological and spiritual 
of the hurt creature. One had to go 
, one had to regress, for one might 
ed be as helpless as a child, whether 
k e d  it, or wdled it, or not. In hospital, 
became again a child with parents 

(pmnts who might be good or bad9 and 
this might be felt as 'inti-$ and 

* 

d e w g  or as a swea d sanely-needed 
nourishing," Smch patients nty aeapt thr 
comfort of rekf Epom the burdens of 
decision. 

In additia, even more than mast of us, 
the sick may wish to escap not just the 
w e a ~ % ~ m  labor of medical deciskm, but 
also the rspuibility for such savagely 
difficult choices, choices on which their 
own happiness md that af their friends, 
and h i l i e s  may so much depend but 
which are so bewildering. When decisions 
go wrong, many patients blame themselves 
and feel blamed. Thus one study of kidney 
donors conclubes, "[where the costs of 
failure on both sides are so great, our 
impression is that individwl~ frequently 
wish to absolve themselves of &e 
responsibility of the decision. Deliberation 
and a conscious decision emphasize the 
freedom of one$ choice and oneS 

oneself responsible for a potentially 

J 
responsibility for the choice. To hold 

disastrous outcome is e l ,  however." 
Robert Murphy, an anthropologist dying w 

of a spinal tumor, put this obsemtion into 
more personal form. He acknowledged that 
"the patient is responsible' for his own 
recovery, and this has many positiye 
aspects." However, he learned it has its 
drawbacks too: "[I] f his efforts can yield 
improvement, then any failure to improve 
can be an indication that he isn't trying 
hard enough, that he is to blame for his 
own condition. This bad of culpability is 
often added to a b e r i n g  suspicion among 
family and friends that the patient was 
responsible, somehow or other, for what 
happened to him. And the patient, too, is 
often beset with guilt over his plight - a 
seemingly illogical, but very common, by- 
product of disability" 

The authors of a study comparing the 
desires of cancer patients and the general 
public for participation in medical 
decisions generalize this point: "The strong 
effect [on the desire to make decisions] of 
the presence or absence of cancer 
suggested that decision malung preferences 
might be influenced by diagnosis of a life- 
threatening ibess. In that context, being 

-- . . . ;. - . .h 



teiief, u i r i t h . m m t  fafiures ki:&the even *en T& h e n  so ill nip& that , 

resp6mibiity of the pract&ion&r mhei - rh&% . h ; % i o  avoiding thim, my p i t i b r i  
than the patient ." has ,always beem just tell me dhat Fm , 

'Ihe pmbttxn is not just that a baneid supposed to do, awl who do you Eke id the 
sense of responsibility may impede World Series?' or the Oxas? or any damn 
decisions in the first place and make living thing fhat doesn't  quire rhermometers and 
with hem tormenting. i t  is also that that blood tests every half hour*" 
sense warps decisio&. Thus the study of 
kidney donation I quoted a moment ago 
found that people burdened with t h s  sense 
"are motivated to regard the decision [to 
donate] as inevitable - as the only 
possible alternative, given the enormous 
moral obligation, or the social pressure, or 
the fact that another family member 
volunteered first, or the perception that 
this issue is not one's moral responsibility 
Thus, while the outsider sees the potential 
donor as making a choice, the potential 
donor himself is like1 to describe it as 'no 
decision at all'." $%%$a 
F.5 

,I$ Medical decisions may repel patients for 
yet another reason. Such decisions cannot 
ordinarily be made well without acquiring 
thorough information about one's illness 
and analyzing it carehlly But not everyone 
finds that learning and thinlnng interesting, 
or pleasant, or even tolerable, particularly 
at the level of intensity and persistence 
needed to make complex and unfamiliar 
decisions. Some patients - like William 
Martin, the s o c i o l o ~ t  with prostate cancer 
- may "want to keep on looking stuff up 
and trylng to make sense of it for as long as 
I can," and they may become "totally 
engrossed in trylng to unravel the riddles 
of prostate cancer, sometimes almost to the 
point of forgetting just why I had developec 
sul :een interest in the subiect." But 

iea~ 

Even peopliwho once were fascinated 
by medical questions may see them pall 
after months of he tedum of patienthood. 

i 
I 

w 
I 
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other patients will not have I&& & W a d o p t e d  @I 
their lif& work, wiIl not know how to do seelong any." The mother a 
it, will not enjoy it, will not lika learning a cancer wrote &t "the few arti 
new vocabulary and thdmg in foreign newspaper paragraphs 1 have read are 
ways, and will find better things to do with certainly inadequate; yet I do not intend t 
their time. Indeed, some people find become an authority on CamlS leukemia. 
medicine, and even their own ailments and intuitively, 1 desire to keep all bitter 
treatments, boring. Few subjects are informants at bay, to study no discoura- - 
universally fascinating, and medicine is not life expectancy charts or bleak 
one of them. As Willhid Sheed writes, "I've percentages." Emst Hirsch, a psychologist 

and a thoughtful man with multiple 
sclerosis. shunned the literature on his 

One couple put the point bluntly: We an 
both so weary of this medical junk." 

Furthermore, many patients - 
especially the gravely ill - will not relish 
having to think about the terrible and 
tenifylng things that are happening to 
them, the cruel uncertainties they must 
endure, the wretched alternatives they 
:onfront, or the bitter prospects they face 

For just such reasons many people resist 
buying life insurance, writing wills, 
preparing advance directives, signing 
organ-donor cards, seeing the doctor, and 
even visiting sick friends. In short, some 
patients will be dsquahfied from malung 
decisions by their reluctance to learn 
enough about their illness. For Lance 
Morrow, "Having a heart attack and waiting 
for another at any moment results in an 
especially wearing and unlikable 
introspection. It is a physical introspection 
entirely, an in-peering anxiety, my focusec 
self standing like a peasant outside the 
castle walls, awaiting the caprice of a lord 
who is given to drunken rages." Joseph 
Heller says wryly: 'My attending doctors . . . 
had adopted the sensible approach of not 
:wing me any distressmg information 

my illness unless they had to; and I 
e sensible defense of not 

if a child with 

described in its most acute, extreme and 1 
often final form. Such an account naturally 
makes reading about the illness depressing, 
particularly to a patient who is afflicted 
with it." Reynolds Price, a writer with1 - - 

cancer of the spinal cord, reports, "From ,? 
the start of the trouble, I made a conscious I 
choice not to open my file and confront 
what doctors believed was the worst - I 
saw in their eyes that they had slim hope: 
and I knew I must defy them. On balance 
think the choice of a high degree of 'cL; 
ignorance proved good for me. All my life 
I've tended to try to meet people's hopes. ; 
Predict my death and I'm liable to oblige 
keep me ignorant and I stand a chance-of 
lasting." Finally, Molly Haskell reports, that 
when a doctor told the mother of her P'i.':T 
desperately sick husband that he (the *<?$. 
doctor) "couldn't promise he wouldn't have 
brain damage," Haskell was "stunned,q1<::.. 
outraged, first, that he should say such a:.?:. I 
thing to her, and second, because it was a 
possiblity I hadn't allowed myself to even ,, 

think about. How dare he answer a i-* 
question that nobody had asked! I told h 
from now on not to volunteer grim? :':' 

information unless we asked for it.';*$*.:"- . 

Such patients do not warmly welcome 
the practice of informed consent: "I s 
everything without reading any of it, 
tried not to listen while he told me in great 
detail what would happen later that -:. d 
morning. All I wanted to know was, would 
it hurt?" And: "1 signed it quickly, not 2.d 
noticing too much of any of it. If it were ;(; 
going to happen, it would happen. But it>'.; 
was a bit frightening as I thought 
long list." Even less formal $:, 
communications can be disturbing: 
"Another sort of drowning is inflicted on 
patients by doctors who think out loud 
while they examine you. These physicia 
not only expose you to their full$$~f~:' 
conclusions, they expose you to the ,full 
process by which they reach these ib : 
conclusions. As your examination proceed 
you hear all the malfunctions you might '.., 
have. as well as those vou do have. and . a 



you have twice as much to worry about." 
Thus one ill doctor "learned how simple 
words from a physician can strike absolute 
[error inlo ~ l ~ e  hearts of patients. A well- 
meaning internal medicine resident 
remarked, offhand, as he pushed on my 
belly, that my liver seemed 'a little 
enlarged.' The fear of metastatic 
malignancy nearly turned me to jelly." 

As this last example suggests, even 
patients who are professionally equipped to 
understand their illness may not wish to 
know too much. One doctor afflicted with 
cancer wrote, "I am terrified at the thought 
of examining my own chart for fear that 
someone has recorded in it a poor 
prognosis. I know that's illogcal and that I 
should look to see if there's an error that 
could be corrected. But I am no longer able 
to function as my own doctor. My 
confidence has been worn down - by my 
fears about my illness, of course, but also 
by something more subtle, something that's 
happened psychologically over these past 
months." Another doctor with cancer 
observed, "I knew as much as anyone 
about X-rays and easily could have 
examined my own on the way back to the 
clinic. I never did. The possibility that I 
would again discover trouble in my chest 
was so horrifyng to me that it quenched 
my curiosity" '17et another doctor acquired 
an aversion "to learning anything new or 
even remotely pessimistic about 111)7 disease 
and its complications." He reasoned, "It is a 
doctor's job to search diligently for the 
worst. The patient hopes eternally for the 
best. When they are the same person, the 
conflict becomes extremely difficult 
(perhaps impossible) to reconcile." 

BUL even if patien~s' curiosity is not 
quenched, even if they want information, 
the same fear that deters them from asking 
lor it may keep them rrom assimilating iL. 
When some of the colitis patients Michael 
Kelly s~udied were  old they needed 
surgery, they "expressed great surprise 
when the operation was first mentioned to 
them, this in spite of the fact that several 
had been attending surgical outpatient 
clinics over many months." One such 

palient "tried not to think about it.  'I just 
blocked it out. I just didn't want to know. I 
just couldn't picture it at all. All I knew 
was that you have a bag. I just didn't want 
to know."' Another patient "refused to 
acknowledge that she was a prospective 
surgcal case, even after she had been 
admitted to hospital for the operation. . . . 
She claimed that she thought she was 
going into hospital for tests." And Gerda 
Lerner believed her husband "undoubtedly 
'knew' before I told him of his brain tumor, 
and certainly many times refused to 'know' 
after I told him. He was already deeply 
caught up in the process of dyng and 
conscious knowledge was only a minor 
aspect of it. Just so it is with me now: the 
fact of his death, his absence, is 
incontrovertible. I 'know' it in many 
different ways and with many different 
modes of perception. Yet, to this day, I still 
do not 'know' it the way I know other 
facts. It shifts; it wavers - sometimes it is 
as true as a rock; sometimes it is as true as 
a bad dream. I imagne it must be that way 
for the dylng until that final stage when 
they really 'know' - then they let go." 

To put the poirit somewhat differently, 
patients may prefer to "deny" their illness, 
avoid information about it, suppress 
thoughts of it, and try to go about their 
business as though they were well. Popular 
psychology has cursed "denial" with a bad 
name, perhaps with some cause. But denial 
has its uses, for happiness "has blindness 
and insensibility to opposing facts given it 
as its instinctive weapon for self-protection 
against disturbance." Paul Monette 
obse~ves, "This force of life continuing is 
what they mean by 'positive denial'." 
Robert Murphy said he "once asked the 
neurologist how bad it could get, and, with 
a pained expression, he answered, 'Do you 
really want to know?' I didn't." Murphy 
commended the well-tuned repression 
meclzanism, the ability to become detached 
from one's emotions, to benumb the 
inroads of fear." He acknowledged that 
"[tlhis kind of repression is bought at 
considerable emotional cost, but it has its 
positive uses. Some fears and sentiments 
are better left unstated, and those that I 
harbored as I entered the hospital in 1970 

were among them. What I refused to 
contemplate was the progressive and total 
destruction of my body, the reduction of all 
volition to quietude, the entombment of 
my mind in inert protoplasm." And a 
seriously ill doctor thought "psychiatrists 
only preach nonsense when they say: 
'Adjust to reality' We can only really 
endure life if we cherish healthy illusions, if 
we have faith no matter how fantastic, or 
the lund of healthy-mindedness that shakes 
off, as a dog shakes off water, the 
disagreeables of now and the future." 

These opinions have even found 
scholarly defenders. Arthur Kleinman, for 
instance, writes, "[Dlen~al and illusion are 
ready at hand to assure that life events are 
not so threatening and supports seem more 
durable. . . . In short, self-deception makes 
chronic illness tolerable. Who can say that 
illusion and myth are not useful to 
maintain optimism, which itself may 
improve physiological performance. . . ?" 
And Kelly argues, "Rather than perceiving 
denial in these circumstances as evidence 
of a malformed psyche incapable of dealing 
with reality or as an automalic psychological 
defence, it is better to regard it a realistic 
response in the absence of the necessary 
skills to deal with the illness." Evidence 
that "denial" can sometimes be sensible 
also comes from empirical studies showing, 
for instance, that " [allthough some patients 
seek out information prior to surgery, such 
information does not always reduce their 
arousal levels or promote recuperation 
from surgely . . . Indeed, infonnation may 
actually increase arousal and retard 
recovery. . . " Thus, Miller and Mangan 
note that while laboratory studies show 
that most people want information about 
an aversive event, "in less artificial studies 
that mirror real life . . . , the preference 
reverses: The majority of individuals then 
prefer to distract themselves from threat- 
relevant information. . ." 

Many memoirists put these opinions in 
terms of hope, "the only fuel that keeps 
them going." Natalie Spingam writes: "I 
have found no skill more important (no 
matter how it is gained) than the ability to 
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the hope that sustairn my life.' She tfied 
'to avoid the medical mighuD who with ~SSIJ 
their harsh 'honest' words - a* I cannot 
say it often enough - deprive me of the 
hope that I can fend off my enemy death.̂  
Their *blunt, tell-it-like-it-is" way of 
s p h g  may reflect "the common wisdom 
that h n g  all the news, whatever it may be, 
is 'good'jor you, conversely, [that] it is 'weak' 
to try to avoid even a single cancer statistic 
infening bad news, even if it helps deprive you 

I of hope. " But Spingam disapproved: 1 "Hope, I repeat once again is the essential 
ingredient. Without it, we patients can find 
na, reason- for struggling to. ~urvive; without 

- it, we find it easy to giqe up and stay in 
,2..bedt,", $&US she remained ?peeved at the 
: physijigtp~ho' tdd me over the telephone - 

immense relid r he incapad~y of 
enervating worry was dispelled, and 1 
could return to my usual anxieties. . . ." 

Ingelfinger is not alone. The editors of 
an anthology of doctors' accounts of illness 
report, "Autonomy may be lauded for 
modem patients, but it is not somethmg 
sick physicians usually choose for 
themselves once they have found a doctor. 
-Sick doctors want to be taken care of, even 
if they try to remain in control; we find the 

, mast relief when someone else takes over. 
Here we are, a goup with special 

I knowledge, and, often trying ta exert 

could leave it all to [the midwives]. . , . I 
a t  utterly rclaed behng st hamc Pnd 
having complete faith iil those. m n d  me.' " 

I have been suggotind reasons the s i ~ k  
may be in no mood to plunge into medical 
decisions. kt me close with m e  bther. The 
Standad argument is that patients s h l d  
make their own decisions because those 
decisions so much affect them. By the &e 
token, becoming immemd in your 
medical decisions means thinking i' 
intensively about yourself., Even in our 
psychologized, therapeutic society not 
everyone 'believes this is a good idea. Some 
see a moral duty to temper thei~ i n t a t  in 
themselves and invest it in di@r neighbors. 
Others are skeptical on prudential grounds. 
Sheed, for example, counsels against self- 
absorption. He admonishes advice 
columnists: "So tell your readers to go ' 

dancing, overeat at-least once, or buy a 
book about Nqoleon (not about self-help, 
or self-anythhg. Tell them to forget 
themselves for five minutes. The air outside 
is wonderful)." Sheed'S attitude is so 
resonant that we have a wond - 
valetudinarian - for ~ e o ~ l e  too fascinated 

1 bj, their illness and t<em&lves. 

The poinp I have made in this section 
may helpfully be seen in light of patientb 
memoirs. As I suggested earlieri often they 
are not primarily about making medical 
decisions, or even about patients' 
relationships with doctors. Rather, they are 
about what it means to be a person who is 
sick. They are about how illness ravages 
the body, staggers the rhythms of daily life, 
distorts personal nelationships, and 
destroys the farmliar. They are about how 
illness savages the mind and leaves it 
brooding and afraid. They aR about how 
people struggle with pain and uncertainty. 
They are about how people labor to make 
sense of their pasts and their futures, their 
lives and their deaths. These memoirs 
suggest, then, that while medical decisions 
may have crucial consequence for patients, 



they will not aLways ne most central, most 
pressing, or even most interesting to 
pntjents. To people "wrestling wth the crises 
of their fate," medical decisions may seem a 
distraction, not a duty 

For many patients, medical decisions 
are both above and beneath their attention. 
Above, because patients are concentrated 
on day-to-day coping. They try to perdure 
with their lives despite their disease, to 
make it to work, to get a full night's sleep, 
to see their families, to get the laundry 
done and the lawn mowed, to pay the bills 
and call the plumber. They do not ignore 
their illness. But their attention is 
concerned with adapting to it, not treating 
i t .  They ask how they can learn to walk 
after a stroke, find a ride to dialysis 
sessions, avoid insulin shock, cope with 
incontinence, follow their diet, or manage 
their drugs and lives to reduce the risk of 
seizures. 

On the other hand, medical decisions 
fall beneath patients' attention because 
illness urgently presents the largest kind of 
questions to them, questions about their 
relipous faith, about whether their lives 
have been well led, about what a good 
life is. Patients ask why they became 
sick, whether they managed their careers 
well, whether they loved and were loved, 
whether they enjoyed their lives, whether 
lives were spiritually fulfilling, and, as to all 
these questions, how to do better in 
whatever future might remain. This leads 
some patients to become preoccupied with 
their emotional and spiritual development. 
For patients who have sought "alternative" 
therapies, the psychological, the spiritual, 
and the medical can become as one and 
become everything in their lives. Thus 
David Tate's experience with Hodgkin's 
disease (and later a heart attack) helped 
take him from Roman Catholicism and a 
career in the law and real estate to life as a 
psychotherapist and a New Age stand-up 
comic who found meaning in, among other 
things, Silva Mind Control, Edgar Cayce 
readings, acupuncture, psychic healing, 

with their spiritual situation, they may be 
absorbed by moral crisis. As Sheed writes, 
"The details of any illness are too tedious 
and repetitive to occupy you for more than 
part of the time and what you do w t h  the 
rest is critically important in this case, as 
you bet your whole self against death." 
Thus "[tlhe interesting part is all provided 
by you, an average citizen and image of 
God, finding out for probably the first time 
what's been in you all along." Here Sheed is 
reflecting on his three illnesses - the polio 
he endured as an adolescent, the depression 
and addiction he fought in middle age, and 
the cancer he suffered as he emerged from 
the depression and addiction. To Sheed, 
illness is crucially a battle of character and 
courage. The news he brings from the front 
is hopeful. He writes, for instance, 
"Numerous people who had had to care for 
critically injured patients have testified, as 
polio nurses once did, to how amazingly 
quickly the patient's spirit seems to take 
over and bepn to pull them through, as if it 
were a new presence in the room, 
preternaturally strong and self-assured." 
Nevertheless, much of what absorbed his 
attention and energy in his illnesses was 
the moral problem of managng his 
response to the depredations of disease and 
the menace of death. 

Now in principle, none of these 
concerns - whether quotidian or cosmic 
- has to preclude a patient from making 
medical decisions. But in practice, such 
concerns often divert patients' interest, 
attention, and energy away from the 
process of informed consent and the tasks 
of medical choice. The concerns I have 
been describing not only consume patients' 
time but are emotionally and intellectually 
draining. The sick will often prefer to treat 
their medical decisions as fixed points 
about which they need not wo1-1-y and 
around which they can work. 

Patients who cede authority to make 
medical decisions for the reasons I have 
examined in this section obviously run 
risks - the risks classically associated with 

Rather, they say that, whoever might make 
the best choice, they do not wish to bear 
the weight of formulating a decision. Nor 
are these patients necessarily delegating 
decisions to the ordinary paternalists - 
their doctors. In my research, I have often 
encountered people who instead (or as 
well) ceded authority to their families, in 
whose concern, vigor, wisdom, and faith- 
fulness they reposed their trust. 

We may admire people who take on the 
burdens of illness, chart their own course, 
and, resolute, remain captains of their fates 
and masters of their souls. But surely we 
can understand sick people who shudder 
at the labors of analyzing their own 
medical problems, who ask to forget the 
terrors that assail them, who yearn to share 
the responsibilities that crowd upon them, 
who hope to husband their resources for 
other conflicts, who long for comfort and 
for care. For such patients, shrugging off 
the mantle of decision can be appealing, 
appropriate, and liberating. 

Prclfessor of  Law Carl E. Schneider, '79, 
has written extensively on law and medicine, 
fami!\! lalzl, and constitutional law. Hc is a 
graduate o f  Hanlard College and the 
Uni\~ersit~ of  Michigan Law School. 

Carlos ~astaieda,  Johnathan ~ iv in~s ton  paternalism. But the reason they run those 
Seacgull, Paramahansa Yogananda, risks differs from the usual justification 
spin tualism, Esalen, and transpersonal for paternalism. These patients do not 
psychology, particularly psycho-synthesis. necessarily say someone else knows their 

Even if patients are not preoccupied situation and interests better than they 
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I N T E R N A T  I 0 N A L 

be made 
relevant again? 

- BY JAMES C. HATHAWAY 

Tlzefollowi~zg essay is based on a sinzilar 
dic~lssioiz that appeared in World Ref~~gee 
Survey 1996 (O 1996 U.S. Comnzitteejor 

Refugees). Publication is by permission. 

International refugee law rarely determines 
how governments respond to involuntary 
migration. States pay l ip service to the 
imporlance of honoring the right to seek 
asylum, but i n  practice devote significant 
resources to keep refugees away from their 
borders' *lthough the advocacy community 
invokes formal protection principles, i t  
knows that governments are unlikely l ive 
up to these supposedly minimum standards. 
The United Nations High Commissioner for 
Refugees (UNHCR) shows similar 
ambivalence about the value of refugee law. 
It insists that refugees must always be able 
to access dignified protection, even as it 
gives tacit support to national and 
intergovernmental initiatives that undermine 
this principle. So long as there is 
equivocation about the real authority of 

refugee law, states will 
feel free to treat refugees as they wish, and 
even to engage in  the outright denial of 
responsibility toward them. 

Ironic though i t  may seem, I believe that the 
present breakdown in  the authority of 
international refugee law is attributable to 
its failure explicitly to accommodate the 
reasonable preoccupations of governments 
in  the countries to which refugees flee. 
International refugee law is part of a system 
of state self-regulation. It wi l l  therefore be 
respected only to the extent that receiving 
states believe that i t  fairly reconciles 
humanitarian objectives to their national 
interests. In  contrast, refugee law arbitrarily 
assigns full legal responsibility for 
protection to whatever state asylum-seekers 
are able to reach. It is a peremptory regime. 
Apart from the right to exclude serious 
criminals and Persons who Pose a security 
risk, the duty to avoid the return of any and 
al l  refugees who arrive at a state's frontier 
takes no account of the potential impact of 
refugee flows on the receiving state. This 
apparent disregard for their interests has 
provided states with a pretext to avoid 
international legal obligations altogether. 

The Demise of Interest-Convergence 

Much o l ~ h e  debale during the dralting ol 
the Refugee Conven~ion [of 19511 was devoled 
to how best to protect the nalional sell-inieres~ 
d receiving stales The Convention grants staLe:. 
wide-ranging aulhorii)~ io deny relugee stalus 10 

criminals and persons perceived to endanger 
national security Perhaps mosl lundarnenially, 
there was agreemen1 111ai internalional relugee 
12, aiould not impose a duty on slates pelma- 
nently to admit all refugees who arrive at the~r 
borders. Instead, refugees are lo be alforded 
prolectlon against r.cfo~ilcn~ent. States are 
required only to avold returning refugees to an 
ongoing risk of persecution. If and when the 
nsk of serious harm ends, so too does refugee 
stat~ls. In this sense, refugee law is clearly based 
upon a theory ol iemporary prolectlon. 

The absence ol a duly to grant pelmanent 
residence to refugees was cri~ical lo the success- 
ful negotiation of the Convenlion. Wh~le willing 
to protect refugees against return to persecu- 
11011, states demanded the nght ultimately to 
decide which, if any, refugees would be allowed 
to reset~le m thelr ternto~ies. While [he refugee 
flows ol post-war Europe were fel~ to be Iog-lstl- 
cally and politically ~mpossible to stop, the lor- 
ma1 distinction between refugee status and per- 
manenl residence reassured siales that the~r so1~- 
ereign authority over immigration would be 

Desp~te this legal prerogative to adm~t 
refugees only as telnporaqi residents, many 
developed states in~tially believed their domestic 
inlerests would be sewed by granting perma- 
nent resldent status to relugees. Because 
relugees seeking proleclion in the years follow- 
lng the Second World War were of European 
stock, their cultural assi~nilation was perceived 
as relat'vel~ stralghifolward Refugees 
helped to meet acme post-war labor shortages. 
The reception of relugees opposed to 
Communist reg-lmes moreover reinforced ihe 
ideolng-lcal and strategic objectives of the capi- 
[ahst world. This peniasive interest-convergence 
belween refugees and the governments of 
industrialized states resul~ed in a pattern ol gen- 
erous adm~ssion policies. 

The reasons that induced this openness io 
the arnval of refugees have, however, largely 
withered away Most who jeek enL1?r Lo 
developed staies today are lrom the poorer 
countries of the South: [heir "different" racial 
and social profile 1s seen as a challenge to the 
cultural cohesion of many developed slates. The 
economies of industrialized slates no longer 
require substantla1 and indiscriminate infusions 
ol labor. Nor is there ideological or slrategic 
value In the admission of most I-efugees. To [he. 
coixrary, governmenu more often view ref~lgee 
proteclion as an irritant LO political and eco- 
noinic relations will1 the slate of origin. 

In these circumstances, il 1s not sui-prising 
that govenlmenls have rejecied the log~c of con- 



llsual rules ol imrn~gration conl.rol. S~ales have 
ncti, ho\ve\ler, responded by revel-ling lo [he 
~ ~ [ u z e e  Convenlionk duly to admil relugees 

I o~~~)~;cmpora~-lly Suclz a pohcy shl i~ was 1210 
po,ccl Ihy No~uial~, but  he governrnenis of rnosl 
,,lhcl ~udusiriallzed counlnes have lnsiiiuted 
lcluporaly prolection only on a siiuation-specii- 
LC bas~s. 

This resistailce io l.realjng lcinporary protec- 
lioll ni [he noini 1s partly explained by deeply 
mgnu~?ecl policy preierences in ~1.aditional coun- 
111~s 01- immigralio~n, such as the Un~tecl Sva~es, 

1 ~jnada, and iiustl,lha Any allernpl to cnd [he I low routme lmkage between reiugee Llauus and 
1 pe1111a11eii~ les~dence In llzese slales ~vould 
1 ;, auue lu~~darncnlal arnelzd~nen~s lo doineslrc 
1 lm;rugrallon legsla~loiz bu~lt up dun~zg [lie era 

oi openness to Cold War ~riugees \Vhile 
I Eu~opean govclnmenti have hs~onsally been 

I res~deizts, ~lley ale concei,ied w t h  cnsunng thal 
Lcml2orai-y protection ol ~ e f ~ ~ g e c s  can lruly be 
biought to an end When la~ge scale gueslworl\- 
€1 plogiams closed down in tlze 1970s, [here 

I ivele still nearly 12 rn~llion 'ten~porary' iesl- 
dents li\rmg In \Vestem Eulope The guestrvork- 

I ers' soc~al and veisonal auachments lo thelr 
host slates made dcportat~on a pohtlcally unre- 
allstic optlon, Corc~~ig govelnlnents ulornatel)~ to 
allon7 them to remam European policjmalte~s 
\\wry thal a generalized Lemporaly proteciion 
system ior reiugees would similarly be no more 
11lan "a slow way of saying yes" to pennanenl 
admissiolz. 

The vlab~li~y of temporav protecllon as a 
\\lay of reconciling the needs ol relugees lo  he 
lrailonal inlerests of rece~ring slales has no[, 
however, been seliously explored lo dale. This 
is because goveinlnents of the incluslr~alized 
\\~orld have new options lo PI-even1 reiugee 

11 flows from challe~&ng their sovereign aulhoiity 
ovcr immigr-allon. S ~ a l u  now believe  hat 
tech~iologies of border control can prevent most - 

i asylum-seekers l1.on1 ever reaching tlzeir 
i teiiilories. The), also see promise in the kind ol 
I ~n-count17 in~el-\ienlioiz uudei-~alten m Iraq and 
/ Bosnia, which prevented u~oulcl-be refugees 

81 horn even leaving [heir o\m skates, 111 sum, I go\iernnlenls tocla)i see iiillc reason to accepl I [he co~iipromises ~nlzereiil in llze Relugee 
Coi~veiz~ion. Since legal duties lo refugees arise 
only once refugees successfully access a slate's 

i jurisdiction, why 1101 slnzply kccp relugees at 
1 amzs-lenglh? Wliy depend on in~e~-ma~io~~al  
/ In\,v's temporary proteelion regime in s a l e p ~ r d  

souerelgz a~~~hoi-ity over imnzigralion IS il is 
possrble simply to p~-e\lent llle arrival ol 
rclugees in the l~rsl place? Go~~evnmenls 
lllcreas~ngly deal wiih relugees on a harsh ancl 

) ~~nregula~ed hasis because hey  see inlernationnl 
/ relugee lawk mechanisin LO reco~zcile stale 

Inleresls to relugee inlerests as an anachl-o~zism. 

Politics of N~u-Entrke 

Iiistead ol einbracing rhe Relugee 
Conveniion's solutron oi iempoi-ary proteelion, 
[he response of developed slales to [he end of 
llze inlerest-convergence between I-elugees and 
receiving sLales has been lo avoicl 1-eceivi~zg 
claiins to refugee slatus aliogethei-. Mosl 
Norllieni stales have implemenl.ed non-eniree 
mechanisms, including visa requlrerneizLs on ~lze 
nal~onals ol refugee-pl-oducing slates, cainer 
sanctions, burden-shifliizg arrangements, and 
even [he Corcible ~ n ~ e r d i c l i o ~ ~  of 1-elugees at Sron- 
~ i e ~ s  and ill ln~emalional waters. The s~mple 
pu~pose ol noiz-eniree slrategies is io k e p  
relugees mvi~yfronl 11s 

Non-c~itrte is an explicable, il reprehensible, 
response lo  lie breakdo~m of [he social and 
polllical condilions illat previously led induslri- 
alized stales to ass~milale relugees. Seeing no 
need to accepl the risks assumed to lollow firom 
a generalized lemporaiy proteciioii system, 
stales have laken the more b~utal (yet less !mi- 
I~le) step ol keeping refugees as far away as pos- 
srble lroin tlzeir territories. 

The "Right to Remain" 

Northern go\wnments have I-ecenlly extend- 
ed their pi-opl-rylactic program by clzanzpioning 
the refugee's "riglit to remain" in his or her own 
slate. The "iiglzl to remain" Is supedicially 
attractive. Af~er all, dze besl soluuon to ihe 
reiugee problem is ob~iousljr to eraclica~e ihe 
harms that produce the need LO escape. It 1s 
such a seductive notion that even ilze UNHCR 
has joined 1n the call lor a 1-edefinition oi 
refugee proiection to locus on mha~ die Repoi~ 
of tlze United Nauons I-liglz Conzmission for 
Refugees (1995) called "prepai-edlicss, preven- 
lion and solutions." 

In reahly, however, no inlemational commil- 
nzen~ exisls lo deliver dependable in~eniention 
to aitacli [he root causes of 1-efugee flona, clearly 
a co~zdi~ion precedenl lo the exercise oi any 
ge~zuine vlghi lo remain. Theie is no credible 
evidence [hat intei\7en~ioiz nil1 ever e\iol\.e inlo 
more than a discl-eiiona~;\i 1-csponse to the 
nzi~zorii~l oi refugee-generating situations tlzai is 
of direc~ concer-n 10 po\\~erlul states. The inter- 
veniions 11-1 both Iraqi I<urdis~an and i11 ~ l le  lor- 
nier Yugosla\1ra were responses Lo die clear ~is l i  
ol rehgee llows [oivalcl tl~e dc~~cloped wol-Id. Ivlost 
pern~ciouslj~, these lrvo examples of inieiv-enlion 
to enloi-ce tlze "rigl-tt LO remain" suggest that this 
so-called "rigli~" is csselzlially a i~ieails to i-atio- 
~~al ize denying al-~isli persons 11112 opiion io flee. 
Each UN m~e~n~enlion \\)as ineslricably lied to 
border closures ~lial left 110 147ajr lor ~x7ould-be 
relugees io access meani~zglul safety abt-oacl. 

I Relegation of Burdens to the South 

Thrs blu~zl assault by the L\loi-th on reSugee 
in~gi-alion has I-einiorcecl the conhnernent ol 
mosl of the worlds refugees to their I-egons of 
origin ill the Sou~lz. Alrica shelters inore than 
double [he number ol refugees protected 111 all 
of Europe, North America, and Oceania corn- 
bined. The Ivory Coast alone protects nearly 
twce as rnany relugees as al-e presently in [he 
Unlted States oi Anzerica. 111 desperately poor 
counlries like Jordan, Djil~out~, Guinea, 
Lebanon, and Annenia, the ralio ol relugee 
pop~~lalion lo total population is about 1 : l O .  Vet 
refugee law establishes 110 burden-sl~allllg 
~nechariism to offset tlze elzorrnous conil?bu- 
tions made by ~i-rese receplion states of the 
South. 

Some degree ol solidarily is achieved by 
"good oflices," UNIHCR assistance, nd I~oc 
regmes sucl-r as [.he Comprelzeiimre Plan oi 
Ac~iou lor Indochinue Refugees, and tlze like, 
Bui because these eflorrs are orchestra.led out- 
side intemalional relugee law, m tlze realm of 
d~scretion or voluntarisn-r, there are few g~1aii111- 
tecs of meanillgiul suppol? for the states of the 
South. \?/it11 asslstance il-om the developed 
n~ol-ld normally provided afier the fact and on a 
situation-specil~c basis, Southern governments 
are increasingly turning away from tradiliom or 
hosp~tahtji toward refugees. Wlde h e y  normal- 
ly lack [he resources and sophisticated border 
control systems used by the Nortlz to enioi-ce 
~~oll-elzti-ie, the goveminents ol less developed 
countnes have coerced ref~lgees to retuln LO 

their countnes of orign Some also engage in 
absolutei~i blunt denials of access, such as [lie 
decision by Zaii-e simply to close its border to 
Rwandan relugees. 

Principles for a Mew Bamdigm 
of Refugee Protection 

International refugee lawi un~lateral imposi- 
Lion of absoluie responsbility on the asylilni 
skate 1s no1 problen~atic is, as durlng tlie posi- 
wlr era, there is a peinrasive m~er-es~-conlcr- 
geizce 11etween reiugee and Iiost populations. 
Absent suclz a natural sysnrneuy ho\vever, 
reluge? law can function only IC tlzere is a mecli- 
anism in place lo mitigaie h e  bui-dens ol receii7- 
irig stales. The plight ol Taizania - laced ~ v ~ t l l  
massive. immediate. ancl poientially deslabill=- 
i~ ig  refugee flows h-om R\\randa and Gul-undi - 
raises starlily the absurdi~y of a relugee protec- 
tloiz regime in nihlch obhgatioizs XI-c no[ ailjust- 
ed lo take account ol crrcumstances in staies ol 
destiuation. While less pi-okound. the pelrzeivcd 
impact of r e l ~ ~ g w  flo\.\is on societies iri indusi~i- 
alized counlnes ough~ also lo be iac~orccl inio 
~ h c  pmlcction equation Rciusal 10 balance i l ~ e  
claims of rel~lgees LVI\~I [hose of receiving staies 
siiilply iizviles 2 conlinua~ion of present irelids 
to\\inrd c11 bloc denials oi access. 



The time is right to focus on presenlng the 
essence of international refugee law as a system 
for the protection of persons whose basic 
human rights are at risk in their own state, until 
and unless it is possible for them to return in 
safety and dignity A reformulation of the mech- 
anisms of refugee law should be dedicated to 
securing this fundamental goal, taking into 
acco~int the real circumstances of an increasing- 
ly self-interested world. Four basic principles 
are suggested to govern this transition. 

First, refugee protection should not be 
bartered away as pan of the current upsurge of 
interest in addressing the "root causes" of invol- 
untary migration. While intervention may or 
may not evolve as a more practical and globally 
accessible answer to human rights abuse, 
refugees ought not to be guinea pigs in that 
ex-enment. Until and unless there is a depend- 
able response to the risk of human rights abuse, 
the autonomous right to seek protection outside 
the frontiers of one's own state should not be 
compromised. 

Second, we should be open to the 
enhanced flexjbility that a robust system of 
solution-oriented, temporary protection could 
provide. To be attractive to states, temporary 
protection wll  need to be constructed with a 
strong emphasis on preparation for return. 
Return itself will be a realistic option only if 
supported by an empowering process of repatri- 
ation and development assistance. So con- 
ceived, temporary protection could regularly 
regenerate the asylum capacity of host states. 

To advocate the value of temporary protec- 
tion is not to argue that immigration is bad: it is 
simply not the same as refugee protection. 
While the admission of outsiders to permanent 
residence in a state may be a matter of legti- 
mate debate for each country's body politic, the 
basic protective role of refugee protection 
should not be a captive in that debate. Simply 
put, the human rights function of refugee law 
does not require a routine linkage between 
refugee status and immigration. If the protec- 
tion of refugees is both durable and respectful 
of human dignity it need not be permanent. 
Dignified temporary protection is not simply a 
matter of meeting the minimum standards set 
by international human rights instruments, but 
rather requires full respect for the needs and 
reasonable aspirations of refugees. It must also 
be finite. It  would not be reasonable to allow a 
"temporary" protection regme to force refugees 
to wait indefinitely before being allowed to 
rebuild their lives for the long-term. If it  incor- 
porates these critical safeguards, temporary pro- 
tection can be a meaningful response to invol- 

I 

untary migration. 

Third, we ought to dispense with the 
Refugee Convention's unnecessarily rigd defini- 
tion of state responsibilities. Beyond a common 
duty to provide first asylum, there is no reason 
to espect every state to play an identical refugee 
protection role. Some states will be willing to 
provide temporary protection, but not be dis- 
posed to the permanent integration of refugees. 
Traditional immigration countries could readily 
serve as sites of permanent resettlement for 
those refugees whose countries remain unsafe at 
the end of the period of temporary protection. 
Still other states will be in a position to admit 
special needs cases that should be diverted from 
the temporary protection system. There will 
also be governments that assume a  mi^ of these 
roles, or which provide major financial or logs- 
tical support to the refugee protection system. A 
renewed international refugee law based on this 
kind of common but differentiated responsibili- 
ty toward refugees would provide a pnncipled 
yet flexible framework within which to recon- 
cile the needs of refugees to the legitimate con- 
cerns of states. 

Some will argue that a shift to equitable, 
open-textured obligations would weaken inter- 
national refugee law. This criticism does not 
take into account, however, that the practical 
value of formal refugee law has been decimated 
by policies of non-cntrke and the containment of 
refugees in their country of orign. I believe that 
it is morally irresponsible to insist on the sancti- 
ty of traditional legal standards that we know 
do not in fact constrain the self-interested con- 
duct of states. If the international protection of 
refugees is to be meaningfully regulated, then 
we must temper the demands of moral criticali- 
ty to meet the constraints of practical feasibility 
International law is, after all, a consensual sys- 
tem of authority among states. If states are not 
convinced that their interests are taken into 
account by international refugee law, then in 
practice - despite whatever formal standards 
are proclaimed - international law will not 
govern the way refugees are treated. 

FOUI?~ and finally, the institutions of inter- 
national refugee protection need to be retooled 
to promote and coordinate a process of collec- 
tivized responsibility UNHCR's recent efforts to 
prove its relevance to governments have, regret- 
tably, lent credibility to the politics of non-entree 
and to the containment of refugees. UNHCR 
should instead focus on the development of 
dependable mechanisms equitably to share-out 
responsibility for the protection of refugees 
among states. By proposing the standards and 
mechanisms to implement common but differ- 
entiated responsibility toward refugees, UNHCR 
could prove that international law is still an 
effective framework within which to manage 
involuntary migration. 

Critical Thinking is Required Now 

Refugee law serves fewer and fewer peopl, 
less and less well, as time goes on. Refugee In 
as traditionally conceived is being undermint, 
by a combination of non-cntrtc tactics and 
disingenuous insistence of the "right to remai 
We should seize the moment actively to 
promote a new paradigm of refugee protectio 
that is both human rights-based and pragmal 
Refugee law should be redesigned to take 
account of the legtimate state preoccupation: 
that have undermined the value of law in 
governing refugee protection, but without 
compromising the essential commitment to 
protection. 

A renewed model of intemational refugee 
law, built on the principle of common but 
differentiated responsibility, would allow mot 
good to be done for more refugees than is 
possible under the present regme. The small 
minority of refugees that presently finds solid 
protection in developed states may see a 
reduction of its relative privileges under such 
system, but a reduction in the Cadillacs of th~ 
few could, I believe, provide bicycles for the 
many It is time to reconcile the need for a 
secure and dignified refugee protection syster 
to the legtimate interests of the countries in 
which refugees are sheltered. Refugee law so 
conceived would regain its relevance. 
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