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Judges: Road to the bench getting too political 

Noain Chomsky parses 'illegal,' 'legitimate' 

14 J!'EATIIRES 
The Global View: Former Irisl~ Presideizt and fonner UN High Commissioner for 
1-luiizaiz Rights ,l/Iar;r' Robinson'i d e l i i v ~  o f t h e  \Villiain LV. Bishop \r. Lecture i n  
In t e i~~a t iona l  Laiv is one oi177a11)l components of aiz acaden~ic  year i-hat is rich iiz 
i i~ ter i~ut ior~al l?~ oriented programs. 

Scalia visit a whirlwind of thought-provoking activity: U . S .  Supreme C o u i t  
Justice Antonin Scalia's visit to the Laiv School includes a public lecture, classrooi~z 
teaclzing, discussions i.i~itlz f acu l~ , ,  and a question-uiz,si\~er sessioi? ~i'ztl? Laii, School students. 

'Honor killing' and the search for asylum: Tlze harroi,.ii~g talc o f a  ?,ouizg 
i i~oinai~'s  struggle to escape her famil?.'s deadly ir.ratlz 11;itli. the 11elp of students and 
faculf7, o f a  L a ~ v  Sc l~ool  cliizlc. 

A ne\o look at correcting errors in wills and other donative transfers 

American Society of Comparative Law honors Eric Stein, '42 

At the Suprenle Court: ' I  never thought it tvould happen so fast,' Professor Richard D. 
Friedinan says of the change in the law of confrontation that he championed. And 

graduate Jeffrey L. Fisher, '97, who lvorked ~ v i t h  Friedlnan on the successful argument 

before the U.S. Supreme Court,  describes hen, clerking at the Court taught l ~ n  that 

the Court is "\vhere first principles really come first." 

New assistant dean: Law School's hstory and promise are exciting 

Remembering U.S. Supreme Court Justice Frank Murphy, '14:Two members 

of the La~v School class of 1940 ~ v h o  clerked for Justice Murphy reflect on lus impact. 

Washngton, D.C.-based attorney Jolm H. Pickering remenhers Murphy with the gift 

of the Frank Murphy Seminar Room, and Professor Eugene Gressman, '40, recalls h o n ~  

fate seemed to ordain the clerkship that launched his career as a Supreme Court scholar 

and litigator. 

One summer, tivo friends: A lifetime of giving back 
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- Richard D. Friediizarz 
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S upreme Court Justicc Antonin Scalia's 

recent visit to the Law School afforded a 

great opportunitv to \vitness, in action, the 

combination of intellectual vibrancy and social 

cohesion that characterizes the University of 

Michigan Law School. While the spotlight M-as 

on the Justice's formal teaching and presen- 

tations, his presence illuminated the many 

informal spaces outside the classroom where 

this collegiality of our community really 

thrives. 

Our students decided to prepare them- 

selves for the Justice's visit by designing 

extracurricular opportunities to educate 

themselves about his jurisprudence. During 

the week before Justice Scalia arrived, student 

organizations gathered faculty (both ours 

and those from other schools) to discuss 

the Justice's views of criminal la\\., separa- 

tion of powers, voting rights, and affirmativc 

action. They titled the series "Scaliapalooza" 

- clearly a play on "lollapalooza," literally 

meaning "an event of tremendous impor- 

tance," but perhaps thc pop culture refcrence 

to an alternatil-e music concert tour \\.as 

intended, givcn the festivc flavor of the 

qatherings. The collaborati\~ energy in these 

faculty-studcnt intcrchanges was infec- 

tious, and the Law School came alive with 

passionate debate on all sides of thc issues. 

The students' homework paid off; thcy wcrc 

primed and rcady to engage with the Justice 

in the classroom and at his public address at 

Rackham during the following week. 
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Our faculty interacted with the Justice 

in much the same \?ray, wit11 spirited but 

collegial dialogue in dining halls and 

hallways. In just one example, Professor 

Rich Friedman, \\.hose scholarly viemi 

of the Sixth Amendment Confrontation 

Clause was recently adopted by Justice 

Scalia writing for the Court (in a case 

argued by Jeff Fisher '97), found the 

opportunity informally to engage the 

Justice about the case. Together they 

probed ho\v best to address an important 

question left open - concerning the 

meaning of "testimony" triggering the 

right of confrontation, \vith Rich actually 

doing almost all of the talking (his loqua- 

ciousness being just~fied, he claimed, 

by his desire to make sure the Justice 

wouldn't say anything requiring his 

recusal from the next case). Several other 

faculty joined in the discussion, and the 

dialogue was energetic, stimulating, and 

productive, notwithstanding the variety 

of vie~rrs represented. 

Of course, none of this is new for us; 

day after day we collaboratively esplore 

the l a ~ v  in informal and ad h o c  \rrays, as 

well as through classrooln teaching. A 

host of dynainic visitors offer insights on 

conteinporary issues of the day, sparhng 

a hall\vay conversation among students 

here and inspiring some volunteer efforts 

there. Our top-notch faculty share their 

scholarly work with students and help 

student-organized \vorkshops and other 

events generate exciting discussions that 

greatly enhance the learning in the core 

curriculum. The legal education provided 

here is a synthesis of formal and informal, 

practical and theoretical - only some of 

w h c h  can be clearly defined in an adinis- 

sions catalog or statistical ranklngs. 

To be sure, such outside-the-classroom 

learning is present at all top-tier schools, 

and I'm sure many of our peers can 

boast of a similar intellectual energy. In 

fact, all top schools acknowledge this 

informal learning is imperative in today's 

legal education. But I'll argue that el-en 

anlong the best schools, the cohesive and 

collegial nature of our community stands 

out. This is in part because our location 

- on a n~orld-class university campus in 

the "small town" of Ann Arbor - allows 

this type of community t o  flourish. First, 

!.ire have a very focused group of faculty 

and students. Law schools in urban 

centers often s t i -ugle  111th distractions, 

as many professors and students are 

routinely pulled a\!-ay from the school by 

the allure of la\v firm practice or other 

endeavors. In contrast, our location 

encourages us to find our intellectual 

stimulus \viihn our ow:n comrnunit\~. 

Indeed, I believe Michigan La~v attracts 

students and facult? \vho appreciate that 

central locus, further reinforcing this 

notion of a strong, engaged community. 

Finally, the majesty of the Cook 

Quadrangle, an unsurpassed architectural 

gem, inspires the dialogue and debate that 

takes place within. 

And it often inspires those \\-l~o are just 

passing through. As we said our fareu~ells, 

Justice Scalia said that our students were 

noticeably more engaged than those he 

had met else\vhere during visits to  other 

prominent law schools, and they were far 

more civil as well. And after remarking 

on the vibrant but collegial culture \Ire 

have nurtured at the Law School, he 

added that perhaps his olrTn Court could 

profit froin aspiring to the same. 

them marry theory n ~ i t h  practice. And 
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Law School launches new public service fellows program 

D ean Evan Caminker has estab- 
lished an initiative to  support 

Law School students who wish to  
work in public service careers. 

Called the Dean's Public Service 
Fellows Program, the new initiative is 
made possible through the generos- 
ity of a Law School graduate and will 
financially assist students who do pub- 
lic service work during the summer 
between their second and third years 
of legal education as part of prepara- 
tion for careers in public service. 

"The Law School's tradition is one 
of shaping our students to  become 
future leaders, whether that is in pub- 
lic service, private law practice, o r  the 
business world," Caminker said."This 
new initiative continues that tradition 
by supporting our students as they 
pursue work in public service.'' 

"Enabling the Law School's students 
t o  pursue their dreams of public 
service benefits everyone," remarked 
the donor for the program, a Law 
School graduate who wishes to  
[remain anonymous."Our students are 
of the highest quality, just what public 
service needs. I believe in the value 
of giving back, and that coupled with 
my personal desire to  help students 

pursue their dreams of public service, 
are the reasons I contributed to  this 
fellowship program.'' 

Each year the program will support 
up t o  20 second-year law students. 
Fellows receive a $5,000 cash award. 

At deadline time, winners of the 
first group of fellowships included: 
Sarah Bookbinder; Lucas Caldwell- 
McMillan;]onathan Caver; Emma 
Cheuse;Toni Gantz; Nadine Gartner; 
Jennifer Klem; Mariana (Molly) Kovel; 
Amrita Mallilc; Ryan McFarland; 
Cherokee D.M. Melton; Kerene 
Moore; Maureen R. Pettibone; 
Matthew Rojas; Melissa Martin Salinas; 
Jay Surdukowsl<i; and Mona M.Youssef. 

"Launching the Dean's Public Ser- 
vice Fellowship Program is consistent 
with the value we at Michigan place 
on developing lawyers who incorpo- 
rate public service into their practice," 
noted MaryAnn Sarosi, '87, director 
of the Law School's Office of Public 
Service, which coordinates the new 
program."We want our graduates to  
understand the value of 'giving bacl<,' 
whether they are in private practice 
or in public service." 

Law School welcomes new 
Office of Public Service 
director 

M aryAnn Sarosi, '87 ,  founder of a 

much-imitated legal services provider 

in Chicago and former director of Michigan's 

award-winning Access to Justice Program, 

has brought her experience and commitment 

to  the Law School as the new director o l  the 

Office of Public Service. 

Sarosi began her new duties last fall, 

replacing Robert Precht, a former publ~c 

defender in NewYork who had headed the 

Office of Public Service since it was estab- 

lished in 1995. Under Precht's leadership, 

the Office of Public Service became an 

integral part of Law School life that sponsored 

lectures, counseled students, and helped 

students locate and apply for financial support 

for public interest work. Fifteen students won 

prestigious Skadden Fello\vships for public 

service work during the past decade, and 

others won Echoing Green and other public 

interest fellowships. 

I11 2001, a gift from former Special 

Prosecutor Robert B. Fiske, '55,  boosted the 

School's public service profile by establishing 

the Robert B. Fiske Jr. Fellonrshp for Public 

Service, which supports graduates who go 

into government work. The same year the 

Law School gained national recognition for 

its publ~c service program by nrinning the 

prestigious Judy M. Weightman Memorial 

Public Interest School of theyear Award; 

the American Bar Association's Law Student 

Division presents the award each year to t l ~ e  

law school whose public service programs, 

including clinics, outreach, and other efforts, 

it considers to  be the best in the country. 

Rob, as Precht was known to all who 

worked with him, encouraged students to  

look beyond income to careers that interested 

them and offered them personal satisfaction. 
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"Rob alnlavs wry  helpfully remindctl us 

to follo\v our passion when considcring 

our professional dircction," recallcd Noah 

Lcavitt, '02, advocacy and policy dircctor 

for thc Jewish Council on Urban Affairs 

in Chicago. Lcavitt was active in public 

servicc work whcn he was a law student 

ancl was instrumental in preparing the 

successful nomination of the Law School 

for the Judith Wcightman Award. 

"As a result of Rob's efforts, our 

School is now 'on thc map' as onc at 

which interested students are offered 

a developed path towards serving the 

public, broadly defined," commented 

Dean Evan Caminker. "We expect that 

MaryAnn \trill build successfully on these 

efforts in the coming years." 

To Sarosi, scrving the public is part 

of every laltryer's responsibility. "As 

many have said before me, la\\. is first a 

profession and only second a business," 

shc explained. "As such, la\vyers are 

bestowed with the rights of practicing 

law and the responsibilitics as well. Part 

of the responsibility includes serving the 

public. 

"Whether you scrvc the public good as 

a public service lawyer, or you incorpo- 

rate it into your private practice, lawyers 

should do some scrvice for the public 

qood. Thc Office of Public Service will 

bc supporting thosc studcnts that \vant 

to pursuc public interest or governmcnt 

careers, but cqually importantly, we will 

support the students that go into privatc 

practicc bccausc we \\?ant them to fulfill 

the professional responsibility of serving 

thc public good." 

In hcr first months on the job, Sarosi 

said she alrcady has secn thc difficulty 

studcnts face in graduating and going 

directly into public intercst work. 

"Many public intercst organizations hire 

attorncys with a few ycars of experi- 

encc," she explained. "It would be great 

to one- or  two-year fellowships 

for new Michigan grads to get experience 

practicing in nongovernmental organiza- 

tions.That would give our graduates a 

leg up in the highly competitive public 

interest ~vorld." 

A graduate of both the University of 

Michigan and the Law School, Sarosi 

founded and served as executive director 

of the Coordinated Advice and Referral 

Program for Legal Services in Chicago. 

In her five vears with that legal services 

program, she built the organization into 

one that became a model for providing 

urban multi-program lev--income legal 

services. 

Returning to Michigan in 1997, Sarosi 

served as the director of the State Bar of 

Michigan's Access to Justice Program. 

In 1 998, the American Bar Association 

awarded the Access to Justice Program its 

Harrison T~veed Award for outstanding 

leadership and commitment to providing 

low-income people with access to justice. 

For three years before coming to the 

Law School, Sarosi ran an independent 

consulting practice supporting legal 

services programs, nonprofit agencies, 

courts, and other law-related entities. 

Last summer she assisted the Law 

School's Associate Dean for Clinical 

Affairs Bridget McCormack and Clinical 

Assistant Professor Anne Schroth \vith 

planning the School's new Pediatric 

Advocacy Clinic. 

"The search committee has been 

imprcsscd with all of MarvAnn Sarosi's 

gifts, including her energy and enthu- 

siasm, her organizational shlls, and her 

proven coininitment to public interest 

~vork," reported Clinical Professor of Law 
Paul Reingold, who chaired the search 

committec. "We arc especially pleased 

wit11 MaryAnn1s ability to connect 

one-on-one with students who want or  

need counseling on how to pursue their 

dreams related to public service." 

"A vibrant Office of Public Service 

is important to the Law School as an 

expression of the value we place on 

public service," explained Law School 

Dean Evan Caminker. "It is also important 

to our students, many of whom desire 

to use their legal education and training 

here to make a difference in our society 

and the world. MaryAnn's commit- 

ment to the ideals of public service, 

her prior experience in various public 

service venues, and her understanding 

of and contacts with the legal services 

communiq will enhance our students' 

capacity to serve the public interest in a 

variety of wavs." 

Sarosi is a native of Michigan, one of 

six children of immigrant parents - her 

father was born in Hungary and her 

mother was born in Germany. Five of her 

siblings did undergraduate work at the 

University of Michigan, and four went to 

graduate or  professional school at the 

U-M. "My poor parents had a stretch 

where, for 17 years, there was at  least 

one Sarosi here," she laughed. "It makes 

it that much more satisfying to now be 

working at the Universit~." 

"Growing up in southwest Detroit, 

an ethnicallv diverse, 11-orking class area, 

gave me a perspective that has helped 

me in my legal aid career," she explained. 

"Indeed, it was growing up there and 

having parents that lived in Nazi German! 

that led me to understand the value of a 

truly just, democratic society. I felt that I 
could tap my experiences to work toward 

such a society." 
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Decentralize environmental regulation, 
speaker urges 

Federally based environmental 

regulation often does a disservice to  the 

A~nerican people because state and local 

regulation could do a better job more 

tailored t o  solving a problem, according 

t o  an environmental specialist \vho spoke 

at the Law School this academic year. 

The w a x  of federal em~ironmental 

regulation that began in the 1970s grew 

out of a misperception that state laws had 

failed, according to the speaker, Jonathan 

H .  Adler, associate professor and associate 

director of the Center for Business Law 

and Regulation at Case Wrestern Reserve 

Law School in Cleveland, Ohlo. Federal 

laws apply standards that cannot cope 

with tlle varieties of conditions that 

exist in different parts of the country, 

said Adler, whose talk was sponsored 

by the L a ~ v  School student chapter of 

the Federalist Society for Public Policy 

Studies. 

As a result of this centralization, he 

said, "we have a lxoblein of one size fits 

all that means one size fits nobody." In 

reality, he noted, state-based regulation 

Tvas xr~orhng much better than many 

Americans thought. For example, prior 

t o  passage of the Clean Water Act in 1972 

and subsequent federal wetland protec- 

tion, the loss of wetlands had slowed 

considerably - dropping from 800,000 

acres in 1904 to 458,000 acres in 

1954-74, and 290,000 acres in the years 

1974-82. Only 79,000 acres of wetlands 

\\rere lost in 1979, he said. 

Federal regulation has a role and 

should focus on its strengths, like utilizing 

efficiencies of scientific research and 

dealing with interstate spillo~rers of envi- 

ronmental problems, he said. In contrast, 

he explained, decentralizing appropriate 

environinental regulation ~vould foster 

innovation, satisfy local preferences and 

priorities, ensure better accountability 

on the part of regulators, and create 

economies of scale because more targeted 

solutions could be applied t o  local or 

regional problems. 

Predicting the end of juvenile execution 
Victor Streib has been battling against 

the death penalty for juveniles inost of 

h s  professional life, both as an attorney 

representing juvenile clients and as a law 

professor. So you could hear the relief in 

h s  voice as he predicted during a talk at 

the La~v School last fall that "the death 

penalty foi- juveniles is now in its last 

days." 

Streib, professor at Ohio Northern 

Unir;ersity's Pettit College of Law and a 

nationally k n o ~ v n  expert on the juvenile 

death penalty, made his prediction during 

a talk at the Law School eight days after 

the U.S. Supreme Court heard oral 

arguments in Roper 1.. Simmons, a Missouri 

case that most observers were expecting 

to end the constitutional debate over 

juvenile execution as cruel and unusual 

~unishrnent .  

Speaking in a program sponsored 

by three Law School student organiza- 

tions (the student chapter of the ACLU, 

Criminal Law Society, and Law School 

Democrats), Streib portrayed Roper as 

the last step in a long evolution that has 

been taking place both inside and outside 

of the nation's courtrooms. "This issue 

is too important to  leave to lawyers," he 

explained at one point during his talk. 

The number of juvenile executions has 

been dropping in the United States for 

decades, and the last occurred in 2002, 

Streib reported, and other changes also 

an end to juvenile execution: 

The nuinber of juveniles sentenced to 

death has been falling (although the 

number of ju\leniles sentenced to life 

imprisonment without parole has been 

rising); recent scientific research on brain 

de~relopment has reinforced the tradi- 

tional perception that juveniles, especially 

juvenile boys, are not fully developed 

in their capacities to exercise judgment 

and control impulses; "evolving social 

standards" of nrhat constitutes cruel and 

unusual punishnlent increasingly reject 

the practice of executing juveniles; the 

U.S. Supreme Court's 1989 decision that 

the minimum age for capital punishment 

is 16 has been nreakened by the Court's 

decision in Atkins v.T/irginia in 2002 that 

a mentally retarded offender cannot be 

executed; and the United States is the last 

nation in the world to  retain legal capital 

punishment for juveniles. 

Roper involves the case of Christopher 

Siininons, who murdered Shirley Cook in 

1993 when he was 17 years old. In 2002, 

the Missouri Supreine Court overturned 

Siinmons' death penalty and ordered life 

imprisonment. The U.S. Supreme Court 

took the case on two grounds: 

The Missouri court's departure from 

the holding of Stanford 1, Kentucky, the 

1989 case in which the U.S. Supreme 

Court upheld a nlinimum age of 16 for 

execution. 

The question of the death penalty as 

"cruel and unusual punisl?ment" for 

a person who was 17 at the time he 

committed h s  crime. 

Streib said the abolition of capital 

punishment could be delayed if the Court 

rcstricts itself to  the first issue. As he 

told Legal Times shol-tly before Repel. was 

argued, "The Missouri Supreine Court, 

in deciding this case below, essentially 
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rcjcctccl thc controlling LA..,. .XI 1 J I  C ~ I K  

Court casc la\\. on thc juvenilc dcath 

pcnalty ant1 instcad dcclared a new, 

cvolvcd fcderal constitutional principle. 
The U.S. Suprcmc Court, thcreforc, is 

also looking at \vhcther a statc supreme 

court shoulrl hc doing this. It is certainly 

possible, although unlikely, that Roper r: 

Slmmons will bc dccided on this 'othcr 

issuc' ancl nevcr gct to the juvenilc death 

penalty issuc directly." 
"In oral arguments, the Court gave 

no attention to this issue, which I think 

is a big one," Streib told lus Law School 

audience. Even if the Court decides Roper 

on this issue instead of the question of 

juvenile execution as cruel and unusual 

punishment, the end of capital punish- 

ment is near, according to Streib. "It is not 

a question of if," he said. "It is a question 

of when and how." 

(Ed. Note: On illarch 1 ,  the U.S. 

Cobl ljJj,Lal~ in 1988. Shc added that 

Michigan is thc only state where Supreme 

Court nomincc are put forward by 

political partics but run as nonpartisan. 

Jurlges arc the referccs of the lair; 
according to Neff, and "we \\-ant referees 

who are fair and impartial, \rho call them 

as they see them, not as their supporters 

want them to call them. . . .When vou 

question the impartialit\. of the referee, 

it's hard to have confidence in the result." 

"It is a political process . . . and moneJr 

is playing more and more a part," Neff 

continued. At least one recent Michigan 

Supreme Court race raised up to S 1 
million, "and the money is coming from 

people and organizations that are inter- 

ested in outcomes. That's not what judge 

are supposed to be interested in." 

Neff and her co-panelists, d\ppeals 

Court Judges Jessica R. Cooper and 

Stephen Borello (who was appointed in 

Supreme Court ruled 5-4 that capital punish- 2003 bv Gov. Jennifer Granholm to fill ! John M. Olin Lecture in  Law and 

which the statc bar association recom- 1 H ~ ~ ~ , ~  Hansmann, top, preddent 

ment is illegal ivhen the de$ndant was a minor 

at the time qf the crime.) 

. . 
1 mends judicial candidates. offers the 1 of the ~ m e r i c a n  Lan. and Econon~ics Judges: h a d  to the bench gefiin! too 1 lxst method to minimize the impact of Association. esolains to a La\,. ~ ~ l ~ ~ ~ l  

a vacancy), agrccd that the appointment 

of judges is fraught with politics. They Economics: Asset protection a new 
said a version of the Missouri System. in 

' 1 political 1 fundraising and special interests on the 1 audience that entitv shieldino, or 

Thc law itsclf is a product of politics. 

So is thc road to bccoming a judge, but 

turning judicial clcctions into hea\,ily 

financed partisan races hurts the judicial 

sjrstem and thc U.S. dernocrac\r itsclf, 

thrcc Michigan Appcals Court judgcs 

cxplaincd during a program at the Lalv 

School last fall. 

In contrast to the appointmcnt of 

fcdcral juclgcs, some 38 statcs, including 

Michigan, clect their judges and "morc 

and more politicalization" is crccping into 

thc process, rcported Judgc Janet Neff, 

\\rho first was elected to the Michigan 

selection of judges. 

The panelists arc meinhers of the 

American Constitution Society, \vhose 

Law School student chapter sponsored 

the program. 

L 

corporate asset protection, is a relatively 

new development in the long history of 

economic organizations. In the second 

photo, Hansmann chats after his lecture 

with Law School faculty members James 

E . Krier, Vikramaditva Khanna, and 

Richard D. Friedman. Hansmann, the 

August E. Lines Professor of Law atYale 

Law School, delivered the annual Jolm 

M. Olin Lecture at the Law School last 

fall; the annual lecture is prcscntcd hv the 

School's John M. Olin Ccnter for Law 

and Economics. Hansmann's lecturc was 

titled "Legal Entities, .Asset Partitioning, 

and the Evolution of 01-ganizations." 
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Academic Freedom Lecture 
Noam Chomsky parses 'illegal,' 'legitimate' 

I ntroduced by University of Michigan 

Provost Paul N. Courant as "an 

academic and public intellectual [who 

is] deeply committed to speaking the 

truth," MIT Professor of LinLguistics 

and Philosophy Noam Chomsky drew 

overflow crowds when he delivered 

the 14th annual University of Miclugan 

Senate's Davis, Markert, Nickerson 

Lecture on Academic and Intellectual 

Freedom at the Law School last October. 

Drawn by Chomsky's renown, 

listeners stood elbow-to-elbow in 

H o n i p a n  Auditorium in Hutchins 

Hall, filled three overflow classrooms 

that showed live audio/\ideo feeds of 

Chomsky's talk, and crowded into knots 

of people who strugled to listen from 

just outside the doorways into each of 

the four rooms. Still other listeners stood 

outdoors to hear the hour-long program 

through HoniLgman Auditorium's opened 

windows. 

Citing deep research into American 

history, European history and news 

coverage, and current U. S. events, 

Chomsky used his talk, "Illegal but 

Legitimate: A Dubious Doctrine for the 

Times," to criticize the unilateral use of 

force in international relations except in 

the most dire of circumstances. Pre- 

emptive attack is a violation of the peace, 

the worst crime possible under interna- 

tional law, he said. 

We in the Unitcd States enjoy more 

freedoms than ~ e o p l e  anywhcrc clse in 

the world, he said. But frccdom confers 

opportunity, and opportunity in turn 

confers the responsibility to use freedom 

wisely, honestly, and humanely. Yct since 

its earliest days - he used John Quincy 

Adams' justification for Andrew Jackson's 

incursion into Spanish Florida to chase 

Seminole Indians as an early example 

-- the United States has justified its use 

of force as a means to what its leaders 

consider noble ends. 

Chomsky cited the United Nations 

charter as proof that the horrors ofworld 

War I1 and the threat of human doom 

wrought by the advent of the atomic 

bomb brought the world to widespread 

agreement that war no longer should 

be used as a means of settling disputes. 

"The efforts to end the cursc of war 

led to the consensus among people that 

p ides  state action after World War 11," he 

said. But that consensus nearly disap- 

peared during the 1990s and is "virtually 

ignored" today. He said that is why NATO 

bombed Kosovo when parties were near 

agrccmcnt on a pact that could have made 

the bombing unnecessary. 

What's happened today is that the 

right to launch and wage war is used by 

the nations powerful enough to do so, he 

said. "No one acccpts the right of antici- 

patory sclf-defense, except the powcrful 

states . . . .We conclude that the principal 

of universality has cxceptions" that apply 

to the Unitcd States because it has thc 

power to make those exceptions stick. 

The U.S. attack on Afghanistan after 

9 /  1 1 is "an outstanding contemporary 

illustration that the resort to forcc can 

be illegal but legitimate," Chomsky said. 
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"The justice of that attack is considered 

so transparent that the matter has barely 

bcen discussed," he said, but an interna- 

tional Gallup poll that went unreported 

in the United States found very little 

support for the invasion. 

"Few questions are more important 

today than the propriety of the use of 

force," he concluded. "There may be 

legitimate reasons [to use force], but the 

historical record should give us pause." 

The annual Academic and Intellectual 

Freedom lecture is presented in honor 

of three U-M faculty members - H. 
Chandler Davis, the late Clement L. 
Markert, and the late Mark Nickerson 

- whose teachlng positions at the 

University were suspended after they 

refused to cooperate with a communist- 

hunting congressional committee during 

the 1950s. 

The Law School has been a consistent 

supporter of the annual university senate- 

sponsored lectures, whch began in 1990. 

Four members of the Law School family 

have been among the series' 14 lecturers: 

Lee C. Bollinger, then-dean of the Law 

School (and now president of Columbia 

University), in 1 992 ; the Hon. Avern 

Cohn, '49, of the U.S. District Court 

for the Eastern District of Michigan, in 

1996; Pulitzer Prize winner Roger Wood 

Wilkins, ' 56, the Clarence J. Robinson 

Professor of History and American 

Culture at George Mason Universitv, in 

1997; and Catharine A. MacKinnon, the 

Law School's Elizabeth A. Long 

Professor of Law, in 2002. In addition, 

Cornell University President Jeffrev S. 

Lehman, 'S  1, a former dean of the Law 

School, recently has joined thc lecture 

scries' advisory board. 
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Michigan's Prop 2: W h a t  does it mean? 
The passage of Proposal 2 in Micligan 

last year - and similar measures in a 

dozen other states t o  restrict marriage 

to  a union of one man and one woman 

-has set the stage for clarifications that 

will determine \?-hat the measures mean 

and how broadly they apply, according to 

a Michigan at torne)  who expects to  be 

part of that elucidation. 

"This is the first t ime the [Michigan] 

constitution says a certain group of 

people is not entitled to  a right," 

Jay Kaplan, an attorney with the 

American Civil Liberties Union of 

Michigan's Lesbian, Gay, Bisexual, and 

Transgendered Legal Project, explained 

of Michigan's Proposal 2 .  Kaplan spoke 

at the invitation of Law School students 

last fall shortly before the ne\v Michigan 

constitutional amendment took effect 

December 17. 

Kaplan focused his tallz on efforts to 

clarify the reach and impact of the new 

constitutional amendment and did not 

mention the overwhelming difficulty of 

repealing such a just-adopted constitu- 

tional change. Does the amendment apply 

only to  same-sex marriage, for example, 

o r  does it  also forbid other lunds of 

unions between same sex partners? 

Kaplan asked. Does the amendment 

forbid the extension of health and other 

benefits to same-sex partners? 

Most observers expect clarification 

of the meaning of the amendment t o  

take some time and perhaps reach the 

Michigan Supreme Court.  Indeed, two 

\veeks before the amendment was to  take 

effect the state of Michigan announced 

that, in agreement with state workers' 

labor unions, it  was tabling plans t o  

ofSer domestic partner benefits until the 

meaning of the amendment is clarified by 

the courts. 
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Fiftytwo percent of Michigan voters 

approved the proposal, ~vhich anlends the 

state constitution to include the phrase: 

"To secure and preserve the benefits of 

marriage for our society and for future 

generations of children, the union of 

one lnan and one woman in marriage 

shall be the only agreement recognized 

as a marriage or sin~ilar union for any 

purpose." 

Opponents of the amendment, 

hke Kaplan, fear that it  endangers the 

domestic partners health coverage and 

other benefits that many businesses, all 

state universities, and many municipali- 

ties offer employees. 

"\Ve do not have any court interpreta- 

tion saying how far it goes," Kaplan said 

of the amendment. "There are a lot of 

h n g s  we don't know [about the impact 

of the amendment] and a lot of people are 

Tvorried," he explained. 

Most of the marriage-defining 

amendments passed in other states 

were like Michigan's and "went beyond 

simply marriage," Kaplan continued. In 

Louisiana, that extension is being chal- 

lenged because Pelican State law limits 

ballot initiatives to  a single subject, but 

Micl-~igan has no such restriction. 

In Michigan, Kaplan explained, 

amendment clarification groups could 

seek a declaratory judgment from a state 

court on  what the amendment means. In 

federal courts, he continued, clarification 

forces might raise an equal protection 

argument if an employer decides to stop 

offering benefits to same sex couples. 

"We wouldn't argue marriage," he said. 

"We would argue that you're taking away 

a benefit that you offer to others." He 

added that there could be a breach of 

contract issue if the amendment is used 

t o  deny benefits that have been guaran- 

teed by a contract. 

If the anlendnlent is interpreted to  

deny domestic partner benefits, it nlight 

also be used to deny health and other 

benefits t o  the children of domestic 

partner unions, according to Kaplan. "1 
don't think that most Michigan voters 

want to take health care away from 

children," he said. 

Kaplan's talk, "Proposal 2 ,  Where to  

From Here?", was sponsored by the Law 

School student chapter of the American 

Civil Liberties Union with co-spon- 

sorship from the Law School student 

groups the OutLaws and the American 

Constitution Society for Law and Policy. 

Law Library among nation's best 
Aiational Jurist magazine has ranked 

the University of Michgan Law Library 

fourth out of a total of 183 law school 

libraries in the nation. Only the law 

libraries at the University of Iowa, 

Indiana University-Bloomington, and 

Yale Law School ranked ahead of the 

University of Michigan's. 

According to the National]urist Web 

site, criteria used for the comparison 

included: the nuinber of volumes, 

nuinber of titles and serial subscriptions, 

ratio of library study capacity and profes- 

sional librarians to  student enrollment, 

and the number of hours per week that 

the library is open. Data for the cornpar- 

ison was taken from the most recent 

American Bar Association report,  \vlich 

is updated each year. 

"Thls survey is remarkable for its focus 

(50 percent of the score) on the strcngth 

of the collection, and the other half on 

accessibility: seating, librarians, and 

hours open. Therefore, our wonderful 

collection -worldwide in scope, and 

historical in depth - is weighted as it 



, / 

should be," said Margaret Leary, director 
af the U-M Law Library. "If the assess- 
,merit went into more depth (examining 
the amount of foreign, comparative, and 
international law, for example), Michigan 
would easily remain among the top four 
or five collections. 

"Other ways in which Michigan's 
collection stands out include that none 
of our collection is in remote storage 
(Harvard,Yale, and Columbia all make 
extensive use of remote storage), and that 
we have an active preservation program. 
We are generous in providing online 
resources, but cautious about substituting 
digital for paper. 

"Similarly," Leary noted, "our generous 
number of seats works to our advantage, 
as it should. The survey doesn't address 
the nature of the seating, but our students 

Pra~tkifl! for the High C O U ~  - ~ s i i n p  ~ O ~ S O I -  David Moran, below, Mtizne 

member of the f a d t y  at Wayne State University Law School in Detroit, presents e 

mock trial of Kowalsh r. Talor at the Lna School prior to his oral argmnmt oftbe 

case before the U.S. Supreme Court on October 4,2004. Moran w a s  arguing to 

strike down a 1999 M+an law that denies indigent defendants the ri@t td an 

appointed attorney for appeal of r &e in which the d e h d j l t  entered a plea of 

guilty or wlo cmmdm at trial. Morrn opened the modr trial to the Lm School 
cornmuniq so that students auld see the presentation. From left, Lam School 

faculty members serving as judges included: Clinical Professor of Law Paul Reingold; 
Thomas and Mabel Long Professor of Law Samuel R. Gmss; h & A .  Men 

Collegiate Professor of Law Christina B. Whitman, '74; Clinical Asskitant b f e s s o t  

of Law Kimberly Thomas; aqd Associate Dean for Clinical AfFkirslClinid Professor 

of Law Bridget M. M c C o r r L .  The Court let the law stand by ruling the attorneys 

Moran rePrisented, who &aimed the law could restrict their i n c o m e d g  ability, 

benefit from variety and choice: the 
classic, open table seating in the glorious 
Reading Room; or the international style 
of the Allan and Alene Smith Addition, 
with its mix of carrels, tables, upholstered 
lounge seating, and stools along the light 
well ." 

The survey does not address what is 
probably the most important question 
about any library: how well does it meet 
the needs of those who depend on it? she 
explained. "This is not only difficult to 
measure, but nearly impossible to use as 
the basis for comparative rankings." 

did not have standing. 



December's 
Senior Day 

\ .  

Commencement comes twice 

a year for the Law School - in 

December for summer starters, 

and in May for those who began 

their legal education in the 

fall term. Last December, the 

names of 68 graduates were on 

the printed p r o p ;  applause, 

cheers, and camera flashes from 

their supporters accompanied 

them as they walked across the 

stage of the Michigan Theater. 

Speaker for the day wasThomas 

M. Cooley Professor of Law 

Edward H. Cooper, who noted 

that graduates may follow &many 

avenues to success [and] satisfac- 

tion." Here, we share images from 

this day of celebration. 

1. 
Final name card checks and 
mortarboard adjustments are 
part of preparation as graduates 
descend the steps from their 
gathering place on the mezzanine 
to march into the main audito- 
rium. 

2. 
Spouses Aaron Ostrovsky and 
Andrea Delgadillo Ostrovsky and 
Marissa Bono reflect the excite- 
ment and joy of graduation. 

3. 
Graduate Jean Soh receives a 
congratulatory handshide hom 
Dean Evan Camin,ker. 
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4. 
Quoting both William Shakespeare 
and Law School benefactor William 
W, Cook, Dean Evan Caminker tells 
graduates they have the opportunity, 
though their actions, to define their 

I 
profession and cnft. "I hope," he said, 
"you will find some way to make a 
difference in our society." 

5. 
Graduate Michelle Foster and 
Assistant Dean for International 
hograms Virginia Gordan. 4 6 .  

;B Dad Jack Lahav congratulates 
daughter Ilana Cutler. 

I 
Teneille R. Brown, elected by her I .- 

I fellow graduates to address them at 

commencement, notes that "Michigan 
students are different, more balanced 
and down to earth, than their coun- 
terparts" at other schools. 

8. 
At the post-commencement 
reception in the Lawyers Club, 
graduates Holh K. Froemming and 

Teneille Brown, who sent classmates 
e-mail poems during the school year 
under the alias of Marshall Runne, 
cannot resist sharing a farewell 
message, set to the rhythm of a 
familiar holiday carol: 

"Oh little town in Michigan, 
Our journey's end draws nigh 
And to the rooms of Hutchins Hall 
New students have arrived. 

"Oh little town in Michigan, 
Yes, our time here is through. 
We'll miss you much, please keep in 
touch. 
Ths  goes for all of you." 
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Bishop Lecturer 

K,ry Robinson: 

We 
I 

live in 

difficult, 
hopeful 

1 times 



The Global View 

U . S . adminissranons "consistently 
reject" the Universal Declaration 

a on H m a n  Rights' guarantees of rights to 

education, adequate housing, and other 
social and cultural needs, even though 
former First Lady Eleanor Roosevelt 
was insGumenta1 in getting the decla- 
ration approved more than 50 years 
ago, the former United Nations High 
Commissioner for Human Rights and 
first woman president of Ireland told an 
overflow audience at the Law School last 
fall. 

"If the United States would take 
seriously economic, social, and cultural 
rights, it would be the greatest boost to 
the human rights agenda worldwide . . . 
because then we could all share the same 
human rights agenda," Mary Robinson 
told an audience crowded into the Law 
School's Honigman Auditorium. Some 1 20 
additional people watched her talk via a 
live feed into a nearby classroom. 

Robinson, founder/leader of Realizing 
Rights: The Ethical Globalization Initiative 
(EGI) and a professor at Columbia 
University, was president of Ireland 
from 1990-97 and served as UN High 
Commissioner for Human Rights from 
1 997-2002. She visited the Law School 
to deliver the 2004 William W Bishop Jr. 
Lecture in International Law, the most 
recent installment of a lecture series 
named in honor of a longtune Law School 
faculty member and leader in the study of 
international law. 

Dean Evan Caminker welcomed 
Robinson as "a true visionary of both 
theory and practice" and noted that she 

first Irish president ever to visit 
the Queen of England at Buchgham 

In his introduction of Robinson, Judge 
irnma of the International Court 

ce explained that for many 
;:p:,;:; 73 ;?$! ,<;:,q1 F" -*;y ?* *: :.%Lyp= q; 

2 *f@ ,&,< +&$*,?:$ 4 g  fi~.3..wt;G-G?g~~~ 

human rights have been marginalized 
and discussion of them has been fraught 
with ideology. Simma also noted that 
despite the World Conference on Human 
Rights declaration in 1993 that all human 
rights are universal, interdependent, and 
interrelated, the international Covenant 
on Civil and Political Rights has received 
much more attention than its counter- 
part Convention on Economic, Social, 
and Cultural Rights. "I think one of the 
reasons for this neglect is that debate 
about the nature of these rights is still 
confused,'' said Simma, who is a member 
of the Law School's m a t e d  Overseas 
Faculty. 

"I think the time for the ideologi- 
cally charged debate is over," Simma 
continued. "One of Mary Robinson's 
great, great contributions was that she 
got the debate closer to what I would call 
the moment of truth." 

Issues like the tension between 
security and civil liberties, empowering 
women, combating HIV/ AIDS, and other 
problems cannot be sidestepped because 
of a claimed inadequacy of reso&ces, 
according to Robinson. There is "a 
failure to confront them as problems of 
injustice," she said. 

The Universal Declaration of Human 
Rights guarantees a person's right to 
a standard of living "adequate for the 
wellbeing of himself and his family," she 
explained. Most countries have endorsed 
this "broad international agenda" but the 
United States still has not offered its full 
support . 

Hundreds of millions of people across 
the globe face "the comprehensive 
insecurity of the powerless," she said 
- like food shortages or the threat of 
being killed or robbed. "For women," she 
added, "gender is its own insecurity.'' 

continued on page 1 8 

Judge Bruno Simma of the InternagiorraE 
Cmrt of Justice and a member of the 
Law School's AfiZiated Overseas Faculv, 
introduces Rotrimom. 
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* -w  hen former Irish President Mary Law Workshop (ILW), a year-long, nearly Robinson, who was the first woman "'Y . . ' . + 
Robinson delivered the Willim- weekly series of talks that explores the president of Ireland from 1990-97 and ;I- 

W. Bishop Jr. Lecture in International > ,i : most searing issues in the hotbed of inter- - 
. - served as UN High Commissioner for.:' - "'I 

Law last fall, her talk reflected the Law, national law. This year's ILW lecturers 
' 

Human Rights from 1997-2002, used - - 'i 
' . School community's interest in inter- 9, + : : focused on topics ranging from detention the commemorative Bishop Lecture in ' /2 

" '. 
national issues as well as the School's .;: ;': in the war on terrorism and reconsidera- October to plea for greater recogni- . 

_ ' traditionally rich and diverse exploration , tion of the legitimacy of the World Bank tion of economic, social, and cultural - 

- <  . .  - of international and comparative law. . .. - -  ' and International Monetary Fund to the 
. . - 

<';. ' 'There's tremendous energy" at the ' . ? near-glacial progress of human rights in 
' 1 

i Law School for international issues and . - the jurisprudence of the International 
- -  < 

. . i b  their legal ramifications, in the enthu- .-(I. 3- Court of Justice. 
-- 4* 

. -. - siastic words ofAssistant Dean for - ' Gordan and her ILW partners have - ... 

i International ProgramsVirginia Gordd "'..-: been pleased with the depth and variety 
* - L L ' rql . whose office coordinates activities associ- ~*i of international law programs presented 

+..I - '9 - < -  
r- ;-. ~.t-w. ated with the School's international ;*: 1~~ 5,): 2 this year. They're also pleased with 

-.&J?$ the student, faculty, and University - ' 

$: community response to them. Several 

Gordan also is chief administrator for ig programs have drawn standing-room-only 

Law School's Center for International x$  audience^:^ - ' ,'. -. 
Comparative Law, and works ; - ., 1" Here are some of the international/ 

Professors Michael Barr, Daniel ' 'comparative law highlights that marked 
r -  

Robert Howse, and Steven - . id  the first part of this academic year: 

rights across the globe. (See story on ''- - -  
7 I : - , - .. 

page 14.) . -. 
+ > '  

Philosopher/linguistics scholar Noam ' - 

Chomsky discussed the illegality, but + ' I 

legitimacy, of first-strike war -making ' , 
when he delivered the 14th annual 5 

Davis, Markert, Nickerson Lecture on { 
Academic and Intellectual Freedom at 

. I 
the Law School. (See story on page 8 .) 1; 
Scholars from across the country . , J 

I probed the intersection of comdara- 4 % 

\- - .  f' 
tive law and human rights when the . I,.: 

American Society for 

Law held its annual meeting at 

Law School in October. A high - , ' : 
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s. Drplrbnmt of f&g; 

P*mStparo R. h 7 .  

E . Yetepla Fkofwsor of Law Ma& 
R e s r a n ,  LL.M. '83, was the society's 
pmen'tation of a lifetime achievement 
award to comparative law pioneer Eric 
Stein, '42, the Czech-born scholar of 
Enrapean unification w h ~  is the Law 
School'$ Hes~el E. Yntema Professor of 
Law Emeritm. (See story on page 3 2 .) 
And tbere was an especially rich 
h e u p  of ILW lecturers. Judge Bruno 
Simma af the International Court of 
Justice (IC J) , an Affiliated Overseas 
Faculty member atthe Law School, 
was part of the schedule; he detailed 
the slow, steady growth of human - - 

rights concepts in ICJ jurisprudince 
in his talk '"When the Old Law Meets 
the New: The International Court 
of Justice and Htmii& Rights." Law 
School Assistant Professor Laura 
Beny, an expert on the Sudan, filled 
the lecture hall for her ,ILW talk 
"The Sudan: A Case of Genocide?" 

, Speaker Ngaire Woods, director of 
-# the Global Economic Governance 

Program at Oxford University in 
England, discussed "Do We Need 
the IMF and World Bank?" Other 
fall term ILW speakers included 
Mary Ellen 0' Connell, the William 
B. Saxbe Designated Professor of 
Law, Moritz College of Law,The 
Ohio State University, who spoke on 
"Torture, L~oting, and Other Crimes 
of Occupation"; and Pascale Fournier, 
Boulton Fellow at McGill University 
Faculty of ~ a w  i n  Canada, whose talk 
was tided "Negotiating Islam Across 
Borders: Can the Subaltern Muslim 
Woman Speak?" 

co~hurrd on page 19 
I ' 

I The Global View 

Winter term speakers offer 
rich insights 

t deadline time, the winter term's early schedule of speakers 

on international topics promised to continue the high interest A 
and thought-provoking discussions that marked the fall term. O n  

Wednesday, March 23,Judge Beinisch o f  the Israeli Supreme Cour t  

will visit the Law School as a DeRoy Fellow and deliver a public 

lecture. 

The International Law Workshop (ILW) also is offering a full 

lineup of speakers. ILW's winter schedule and topics still were 

being finalized, but the program already included prominent public 

officials, highly regarded scholars, and cutting edge topics. 

The lineup includes: 
* Ana Palacio, minister o f  foreign affairs o f  Spain. 
* Anne Norton, University of Pennsylvania professor o f  

political science. 
* Ayelet Scachar, associate professor at the Faculty of Law, 

University of Toronto. 

Alejandro Ferrer, LL.M. '92, minister o f  trade and industry 

o f  Panama. 

Kishore Mahbubani, dean of the Lee Kuan Yew School o f  

Public Policy at the National University o f  Singapore, former 

Singapore ambassador t o  the UN, former president o f  the 

U N  Security Council, and former permanent secretary o f  the 

Ministry of Foreign Affairs of Singapore. 
* Dan Bodansky,Woodruff Professor o f  International Law at the 

School o f  Law, University o f  Georgia, and climate change 

coordinator for the U.S. State Department 1999-200 1 .  
Judge Koen Lenaerts of the European Court  o f  Justice. 

* Bill Alford, Henry L. Stimson Professor o f  Law, vice dean for 

the graduate program and international legal studies, and 

director of East Asian legal studies, Harvard Law School. 
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continued from page 1 

"The underlying cause of insecurity is 

the absence of the capacity to influence 

change at the personal or the community 

level," Robinson explained. "People need 

the means to hold their government 

accountable ." 
"Freedom from want is an empty 

phrase today," she continued. Some 

30,000 children die each day from 

disease. Forty-six nations grew poorer 

while already wealthy countries grew 

richer during the 1990s. "There are two 

very different kinds of countries: the 

beneficiaries of the free movement of 

capital, and those [that are] left behind." 

As UN High Commissioner for Human 

Rights, Robinson said, she believed that 

civil/political rights no longer should 

hold priority over economic/social/ 

cultural rights. "I was concerned that the 

time had come to treat the two sets of 

rights equally," she explained. Among her 

initiatives, she: 

Secured new UN mandates on 

education, food, and other issues. 

Worked to develop human rights 

pidelines for poverty indicators, a 

move designed to #ect how the World 

Bank and other providers 

make their decisions to offer aid. 

Increased the UN's in-country teams 
working on development. 

Still, Robinson said, human rights 

workers face a number of criticisms 

and issues. For example: 

They often overstate the role of law 

and fail to recognize cultural traits. 

"This is changing, and many human 

rights organizations recopze  the 

need to go beyond simply 'naming and 

shaming.' " 
Human rights law efforts often cannot 

cope with the shift of power centers 

among government, business, and 

international organizations like the 

International Monetary Fund. "In 

many developing countries people 

believe that powerful nations make the 

decisions. Tl$s is a major challenge for 

human rights advocates." 

Trade issues complicate the human 

rights agenda. 

Assistant Dean for International Programs 
Virginia Gordan,lefi, and Dean Evan 
Caminkr accompany Robinson as she 
arrives to deliver the Bishop Lecture. 

Some economists charge that human 

rights advocates appeal to high principle 

but often are unable to make practical 

decisions. For example, Robinson said, 
sometimes they refuse to acknowledge 

the constraints brought about by a 

scarcity of funds or other resotwces. 

"The challenge is to redouble our 

efforts to move the broad human rights 

agenda forward," Robinson concluded. "I 
do believe we live in difficult, but hopeful,\ 

times." 
William W. Bishop Jr., for whom the 

lecture is named, graduated fi-om the Law 
School in 193 1 . He was assistant legal 

adviser in the U. S. State Department 

from 1939-47, joined the Law School 

faculty in 1948, co-directed the School's 

International Legal Studies program from 

1958-76, and took emeritus status in 
1977. He died in 1987. His daughter, Dr. 

Elizabeth Bishop, an Ann Arbor psycholo- 

gist, attended Robinson's lecture. 
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B ~ h g  from its uaud format of a 
I single speaker and single respondent, ILW 

7 laat fall also presented a fom-member 

panel discussion of "U. S. Detentions 
During the 'War on Terrorism' : 
International Law and kmerican Justice." lj Using a puul  that combined s&olars 

I . and practitioners, the program featured 
Law School Professor Steven R. Ratner; 
visiting professor Sarah H. Cleveland of 
the University ofTexas at Austin School of 
Law; John A. Drennan, '95, an attorney ' with the criminal appellate section of the 
U.S. Department of Justice; and Federal 
Public Defender Frank W. Dunham Jr. 
of Alexandria, Virginia, who argued for 
the petitioner in Hamdi v. Rumseld ( 1  24 
S. Ct. 98 1 [2004j). The Court ruled in 
Hamdi &at an American citizen held in 
the United States as an enemy combatant 
must be given an opportunity to contest 
the factual basis for his detention. The 
Court's action had the effect of freeing 
Hamdi , who was captured in Afghanistan 
and had been held in a military brig in 
Charleston, South Carolina. 

ILW is "a speakers series" designed 
to spark student and faculty interest in 
international issues whether or not they 
are already knowledgeable in the field, 
according to Gordan. You needn't be a 

specialist in the lecture topic area, or 
even a lawyer, to appreciate and learn 
from the programs. 

Toward that end, Gordan meets each 
spring with editors of the Law School's 
Michigan Journal oflnternational Law and 
officers of the International Law Society 
to get suggestions for speakers. She and 
her faculty colleagues, Barr, Halberstam, 
Howse, and Ratner, also mine their 
own expertise and contacts to identify 
speakers for the series. 

In a way, ILW is an umbrella series 
that reaches out and embraces much of 
the international law-centered activity 
that takes place here at the Law School. 
Permanent faculty members, visiting 
professors, scholars who are visiting 
elsewhere within the University, and 
special lecturers and guests brought in 
for a specific occasion, all these and more 
have been incorporated into the ILW 
series at one time or another. 

To best prepare students for the 
world of practice they will be entering, 
the Law School recognizes the impor- 
tance of students gaining an under- 
standing of international law and foreign 
legal systems, Gordan explained. 
Internationally oriented programs like 
those sponsored by her office, Law School 
student groups, and other University of 
Michigan organizations are sigdicant 
components of the preparation for such 
practice. 

To best prepare 

students for 

the world of 

practice they 

will be entering, 

&@the Law School 

recognizes the 

importance 

of students 

gaining an 

understanding 

of international 

law and foreign 

legal systems. 
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"He's entircly differcnt facc to face 

than hc is as an opinion \vritcr," Kamisar 

explained. "When he takes pen in hand, 

he sometimes slashes his collcapes in 

his opinion, but he is just a remarkably 

charming guy whcn you talk with him 

and when you ask him questions about his 

opinions." 

"The old professor still is very much a 

part of his personality," Kamisar added, 

rcfcrring to Scalia's professorships at the 

University ofVirginia and University of 

Chicago la\\. schools and visiting faculty 

turns at Georeeto\~,n and Stanford. "He 
L 

loves to mix it up. As hc said, hc's trying 

to influcncc the next generation ." 
Clinical Professor of Law Donald N. 

Duquette agrccd, and said Scalia's lecture 

and discussions during his visit Ivere "in 

the bcst tradition of public discourse. . . . 
Wc had a politc and reasonable discus- 

sion among peoplc who disagree strongly 

on certain issucs. But \vc agrccd on thc 

importancc of having the free and open 

discussion. Justice Scalia rcprcsented 

a \.cry conscrvati~rc vic\v in this fairl~r 

lihcral sctting, and nrc at this 'super- 

dupcr law school' listcned. Wc also had a 

chance to challenge his idcas - rcspcct- 

fully, of coursc." 

Scalia only occasionallv shonred flashcs 

of his famous tcstincss. Aftcr his public 

lecture, for csamplc, when a ques- 

tioncr askcd about thc correctness of 

the Supreme Court's role in deciding 

the 2000 presidential election, Scalia 

prefaced his answer with ''I'm tempted 

to sav that that \{.as four years and an 

elcction ago. Learn to live 114th it." Scalia 

then recounted the Court's 7-2 decision 

to hear the case, and noted that the issue 

really was whether to decide immediately 

at the Supreme Court level or  remand 

the case for further proceedings in the 

Florida Supreme Court. 

Named to the Court in 19S6 by 

President Reagan, Scalia is kno\vn as a 

conser\.ative justice, and many students 

and faculty do not share his legal philos- 

ophy. Nonetheless, they found it exciting 

and thought-provoking to hear him 

articulate his positions. ,As a teacher, he 

earned high grades. 

"Justicc Scalia's prescncc dominated 

the campus chatter for the \veek," 

reported la\v student Matt Nolan, 

prcsidcnt of thc studcnt chaptcr of the 

Federalist Society and esecutive editor 

of Res Gcstac, the Law School's student 

nc\vspapcr. "Whilc he may have gained 

few converts for his originalist philos- 

ophy, he at a minimum planted the seeds 

of discussion in many minds where they 

\vcrc not fcrmcnting bcforc." 

For Sarah Ryko\vsh, a mcmbcr of 

the cxccutive board of the Criminal 

La\v Socictv, Scalia's \,isit offered a 

\\.it11 Sc,,iIi~ ,I< lii' prcpnrc.: t n  tcach 

hci- \dmini.;tr~ti\.c La\[- ilasz. T;cln\\-, 

thi. iuqticc, r7 l i r n i c r  la\\ I>~-ofc.;sc)r, 

p1-0\.cs t ,  I 13,: an cnc r~c t i c -  



I ne Hon.Antonin Scali 
Associate Justice 
U.S. Supreme Court 

Born in Trenton. New Jersey 

Undergraduate studies at George- 

town University and the University of 

Fribourg in Switzerland (A.B.); earned 

LL.B. at Harvard Law School. where 

he was note editor of the Harvard Law 

Review and a Sheldon Fellow. 

Admitted t o  the Ohio Bar (1 962) and 

theVirginia Bar (1 970). Practiced with 

Jones, Day, Cockley, and Reavis in 

Cleveland, Ohio ( I  96 1-67). 

Professor of law, University of Virginia 

( 1967-74); scholar in residence at the 

American Enterprise Institute (1 977); 

visiting professor of law at George- 

town University ( I  977); professor of 

law, University of Chicago ( 1  977-82); 

visiting professor of law, Stanford Uni- 

versity ( 1980-8 1). 

General counsel, Office of Telecom- 

munications Policy, Executive Of ice of 

the President (1 97 1-72); chairman of ! 
the Administrative Conference of the 

United States ( 1972-74); assistant 

attorney general, Office of Legal 

Counsel. U.S. Department of Justice 

( I 974-77). 

Nominated by President Ronald Reagan 

t o  the U.S. Court of Appeals for the 

District of Columbia Circuit and took 

oath of  of ice August 17, 1982. 

Nominated by President Ronald Reagan 

as Associate Justice of the U.S. Su- 

preme Court and took oath of ofice 

on September 26, 1986. 

Other experience includes: editor of 

Regulation Magazine ( 1979-82); chair- 

man of the American Bar Association 

(ABA) Section of Administrative Law 

( 198 1-82); chairman of the ABA Con- 

ference of Section Chairmen ( 1  982- 

83); board of visitors at J. Reuben 

Clark School, Brigham Young University 

( 1 978-8 1 ' 

Professor Daniel Halbcrctam, top left, 

listens as Suprcinc Court Juctice 'Antonin 

Scalia addresses a comt3inecl cession 

of Halber-stanl's Criminal La\\. classc,. 

Aho\.c. Scalia, seated at right, listens as 

Ralph W. Aigler Profeswr of La\\- Richard 

D. Fricdn~an acldrcsses the La\\ School's 

Lcgal Theory \Norkshnp. At I-ight , Scalia 

clispla\-c dccp pleasure at the actij~ities 

accociatcd \\-it11 his ri\it. At far right 

abol-e, 12\17 ~tudents ,  screens aloft and 

laptops at the read\,, cram Hutchins Hall's 

Honignlan ud i t o r i um to  1)e taught 131. 

the Supreme Court justicc \\.hose I\-vitten 

opinions arc a sisnificant part of their 

Icgal education. 
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coi~ti~lzred fro~iz page 2 1 

close up view of the judge in action. "I 
had thc chancc to attend the question 

and answer session \\.it11 Justice Scalia," 

Ryko\vsh said. "I was really impressed 

with the turnout, the quality of students' 

questions, and the quality of his answcrs. 

Hcaring him spcak gave me a new appre- 

ciation of him as a pcrson \villing to stand 

up for what he bclicvcs in, rcgardlcss of 

what othcr pcople think. 

"Bccausc the Court is currently dealing 

wit11 scvcral important issucs in criminal 

law, and may itself experience change, 

the opportunity to hcar Justicc Scalia 

spcak about thc Court and the role the 

ninc justiccs play in our legal svstem 

and go\.crnance was a oncc-in-a-lifctimc 

espcricncc ." 
"I was dclightcd to have Justice Scalia 

spcak in Administrativc Law," rcportcd 

Professor of Law Nina Mcndclson, 

who regularly tcaches the class. "One 

simply cannot study this subject ~vithout 

engaging the justice's vic~vs at cvcry turn, 

whether in opinions for the Court, in 

dissent, or in scholarly nritings. 

"He spoke on standing jurisprudence, 

particularly the well-kno\\n case of 

Lulan I: Definders o f l l i l d l l f i ,  for \i-hich 

he authored the Court's opinion. The 

students had a wonderful opportunit? 

- \vhich they took full advantage of - 

to cngagc thc justicc in a lively debate 

on his views of the standing doctrine." 

"Whenever lalv students meet a 

justicc of thc Unitcd States Supreme 

Court the?. bristle with excitemcnt," 

esplaincd Professor of La\\- Daniel 

Halberstain, ~ v h o  combined t ~ v o  

scctions of his Constitutional Lan- class 

for Scalia to teach. 

"For hettcr or for lvorse, 11.e 

gencrallv spcnd an cnormous arnount 

of class time analyzing and discussing 

Supreme Court decisions over the 

coursc of thc scmcstcr," Halbcrstam 

continued. "To haw onc of thc Court's 

most influential, pi-o\-ocatil-e, and chal- 

lenging jurists come teach a t\\-o-hour 

session, and to bc able to engage with 

him rather freely on matters of real 

constitutional substance, \\.as both highly 

energizing and pedagogicallv useful." 

"Bringing a Supreme Court Justicc 

to the Law School adds life to the 

classroom," added Shandell S. Magee, 

chairperson of the Black LAW Students 

Alliance. "Since we, as students, rcad so 

many judicial opinions and pllilosophics, 

it's great that the Lalv School provides 

an opportunitv for us to get a glimpsc of 

their actual personalities." 
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L1.S. Suprcmc Court Justicc Antonin 

Scalia rclatctl this story ncar tlic cnrl 

of tlic Hclcn R. DcRoy Lccturc that 

hc prcscntecl to an o\~cl-flo\v autlicncc 

of n~oi-c than 1 ,300 at thc Uni\,crsity 

of Michigan's Rackham Autlitorium in 

No\.cmllcr. Hc rlclivcretl the talk as part 

of his t\\.o-tlav visit to thc Law School 

as a DcRoy Fcllon,. During his visit, hc 

also taught classcs, met \rith faculty and 

stutlcnts, ant1 attcndctl a Legal Theory 

Workshop prcscntation. 

Laving asiclc pcrsonal \.alucs, as he 

tlid in the flag-burning case, is onc of thc 

most clifficult things a jurist can do \rhilc 

interpreting the Constitution, Scalia 

rcvcalcd.Yet do it hc must if hc is to 

honcstly determine thc original mcaning 

of thc document, and that is what a judge 

should do. Applying the flesiblc yardstick 

of a "li\ing" Constitution eventually \\rill 
dcstroy the document itself, he said. 

"Originalism" used to bc the orthodox 

\ray of interpreting the Constitution, 

Scalia said. But "in the last 40 years, since 

the Warrcn Court, there's a new phrase: 

'We havc a living Constitution"' that 

changes mcaning to fit changing times. 

Placing himself squarely among the "small 

but hardy ininoritv of us who believe in 

the philosophy called originalism," Scalia 

said that the courts should not be tlic 

arhitcrs of social issucs like abortion, 

samc scs marriage, and the dcatli penalty. 

"Why vou \rould want to leave these . . 
cnormouslv important social qucstions 

to ninc la~vycrs, I don't understand," he 

esplained. 

Thc Supreme Court is within a vote 

or tnro of rcpcaling the dcath penalty 

hecause it is has colnc to be sccn as "CI-uel 

and unusual punishmcnt," he notcd, hut 

there is nothing in tlic Constitution that 

outla\\~s it. In fact, \\.hen the Constitution 

and Bill of Rights \ \we  ratificd, dcath 

\ras the usual pcnalty for a fclonv and 

none of the new statcs rcpcalcd their 

dcath penalty statutes.Tlius, according to 

Scalia, thc Eighth Amendment's proliihi- 

tion against "crucl and unusual punish- 

mcnt" did not originally mcan to outla\v 

tlic dcath penalty. 

If the Constitution is to cliangc, it 

should be amcndetl by tlic people, not be 

r c in t~ r~ rc t c t l  by thc courts, he explained. 

"Tlic Constitution is a legal document," 

hc said, ancl no one prepares a legal 

tlocumcnt with the idca that its meaning 

\ d l  change oIrcr time. 

That doesn't mcan thc Constitution 

is immutalde, Scalia csplained. "The 

[originalist] svstcm of mv Constitution 

is vcry flcsiblc. If you \rant the death 

pcnalt\; pcrsuadc vour fcllo\\. citizens it's 

a good idca." The right to an abortion or  

physician-assisted suicide is not part of 

thc original meaning of the Constitution, 

he said. If you \rant to lcgalize physician- 

assisted suicidc, don't ask the courts to 

strctch the Constitution to embrace it. 

"Adopt it thc \yay the people of Orcgon 

did it. Pass a law and vou ha\.e it." 

Scalia noted that originalism inherently 

is neither libcral nor conservatil-e. Those 

on the right as well as the left side of the 

political spectrum are h a p p  to embrace 

the concept of a living Constitution if it 

meets their political and legal leanings. 

Originalism also can lead to the restora- 

tion of rights as \re11 as the taklng away of 

rights. 

Recently, Scalia notcd, the Court 

restored the original meaning of the 

Constitution's confrontation clause bv 

reversing a 2 5 -\.ear-old interpretation 

that allon-ed liearsa\. evidence to he used 

against a defendant \vithout cross esami- 

nation if the court deems it to have "the 

indicia of relial>ilityW ahout it. (See related 

stories, pages 34 ant] 3 5.  ) 
Honre\.cr, after four decadcs of juris- 

prudence hascrl on a "living Constitution," 

questions regarcling thc dcath penalty and 

abortion "are off the democratic table 

l~ecausc the Court has spokcn," he said. 

One result of the adoption of the idea 

of a living, evolving Constitution is that 

interest groups look for judicial nominees 

\vho \rill interpret the Constitution in 

\travs to their liklng, Scalia said. "And 

that's \\.here we are now." 

To Scalia, that's an ominous place to 

he. "To turn the whole thlng over to the 

majority is to destrov the Constitution," 

he said. "[But] how. do \!re get back to 

\i-herc \re need to be? I don't k n o ~ :  It's 

hard, very hard to convert people \\-ho 

belie\-e in a li\.ing Constitution." 

a.: Sul71-cinc Cow-t Juqticc .-intonin 

Scalia dclil-CI-s the Helcn R.  DcRov 

Lcctui-c to  an o\-crilo~\. au<licncc. 

at thc Llni! crhitr of \ l i c l ~ i ~ a ~ , ' s  

R ~ c k l ~ a n ~  .-iuditoi-ium. 





'Honor killing' and the search for asylum 
A s the woman uncoiled her story to 

her Law School audience last Sall, it 

tion and increased international travel States, then moved to Canada, where 
have taken it into countries like Great 

Britain, where it is not part of the 
her daughter was born and initially given 

up to a Canadian couple for adoption. 

Denied asylum in Canada, Samira tried 

the United States, where the immigra- 

tion officer "didn't believe me" when she 

described her plight. "He laughed at me," 

quickly became clear that she would not 
mainstream culture. "Reports submitted 

to the United Nations Coinmission on 
be alive but for the near-decade of legal 

~voi-k on her behalf by the Law School's 
Human Rights sho\v that honor killings clinical program. 

Let's call her Samira, as ABC News did have occurred in Bangladesh, Great 

Britain, Brazil, Ecuador, Egypt, India, 

Israel, Italy, Jordan, Palustan, Morocco, 

Sweden, Turkey, and Uganda," A'ational 

Geographic reported in 2002. "In countries 

not submitting reports to  the UN, the 

when it intervie\vcd thc young woman 

for 20/20. Sainira is Jordanian, and 

she reported 

She entered the United States in 199 1 

as a nonirnmigrant visitor; by 1993 she 

had overstayed her authorization and the 

nearly became a victiin of the "honor 

lulling" code that is part of the culture 

in her homeland as well as many other 

nations. Samira became marked for 

death at thc hands of her extended Sainily 

then-Immigration and Naturalization 

Service (INS) began moving to expel her. practice was condoned under the rule of 

the fundamentalist Taliban government Even so far from her vengeance- 

seeking famil): there mras no sanctuary because she dishonored them by falling in in Afghanistan, and has been reported in 

Iraq and Iran." 

Honor killing is not associated with 
love, becoming pregnant, and marrying. 

"Honor crimes are acts of violence, 
Samira's father sent her older brother 

to  kill her. When he failed, and decided 
any specific religion. Samira is Roman 

Catholic, and grew up attending Catholic 

schools in Jordan. To her family members, 

part of Jordan's small Christian minority, 

usually murder, committed by male to  stay instead of return to  Jordan, her 

father sent another brother on  the same fainily ineinbers against female fainily 

inembers who are perceived to have 

brought dishoilor upon the family," 

according to Huinan Rights Watch. "A 

mission. Her father also tracked her 

down and telephoned to her lriding place 

in Detroit. As late as 2002, nearly a dozen 

years after she fled froin home, Sarnira's 

father still swore he would kill her t o  

marriage to  her Muslim lover did not 

erase the dishonor they felt she had done Tvornar, can be targeted by her fainily for 

a variety of reasons including refusing to them, and her relatives set out to  lull her. 

She and her husband fled to  Syria, but her enter into an arranged marriage, being 

the victiin of a sexual assault, seelung a 

divorce - even from an abusive husband 

a\-enge her dishonor of the family. 
uncles and cousins tracked then1 down. 

"Untll today, I don't h o ~ v  h o ~ v  they 

found us in Sy-ia. It T\ as pretty shocking," 

Sarnira sought the assistance of the 

Law School's then student-run As)-lum 

& Refugee Law Project. The Law School - or committing adultery. The mere 

perception that a woman has acted in a 

manner to bring 'dishonor' to  the family 

is suflicient to trigger an attack." 

she explained in her talk at the La71- 

School last fall, sponsored by S.N.A.R.L. 

(Student Network for Asylum and 

Refugee La]\.). 

The couple fled back to Jordan, ~ ~ r h e r e  

clinic came into the case in the mid- 

1990s, taking over from the student-run 

project. Under the supervision of Clinical 

Professor of Law Nicholas J. Rine and 

Adjunct Clinical Assistant Professor of 

Law Kathleen Q. Hegat): an associate 

with Marshal E. H ~ m a n  & Associates P.C. 

inTroy, Miclrigan, clinic students found a 

In Jordan, as in most countries \vhere 

l~onor  lulling is part of the culture, t l ~ e  

practice is inore common than reported. Salnira spent months mox-ing from 

hiding place to hiding place as her family 

meinbers got close. It became apparent 

that the couple could not hide in Jordan, 

It is considered a mitigating circunstance 

in the case of a murder conviction, and 

a convicted honor killer seldom serves 

lnore than six to  t\velve months in prison. 

In the case of potential victims, they can 

technicality - a critical document lacked 

Samira's signature -and helped her get 

her daughter back. They also helped find 

safe houses where Samira's vengeance- 

seeking family could not locate her, and 

negotiated with INS on her behalf. Those 

negotiations became "very adversarial and 

but Samira's husband could not leave the 

country because he was in the military. 

seek safety with the authorities, \vho 

put them in protective custody in prison 

Exhausted, Saillira gave in to her mother's 

offer of help to go to the United States in 

return for d i~orc lng  her husband. (Her 

mothcr made the proposal, it turns out,  
for a brief time. Citing only public news 

stories, Human Rights Watch reported 

that four Jordanian nTomen were honor 

lulling victims during thc first four 

months of 2004, and authorities loere 

in order to  protect her own Ilusband 

from revenge if his relatives lalled or 

harmed Samira's husband.) 

"It \vas a very difficult decision for me 

to make at the time, but I didn't feel I had 

many options," Sarnira recalled. With her 

mother's help, she came to the United 

very nasty," according t o  Rine. 

Samira's student la\vyers faced a 

complex task, according to Barbara 

Miltiler, '02, who worked on t l ~ e  case 

with fellow student lawyer Tracey 

Glover, '02, throughout their third year. 

holdiilg some 40 women in prison in 

pi-otecti~re custody. 

The practice of honor killing is 

widcsprcad. More open imrnlgra- 
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"In the law, a refugee is a person who has 

a well-founded fear of being persecuted 

for reasons of race, religion, nationality, 

membership of a particular social group, 

or political opinion," explained Miltner, 

who currently teaches at the University 

of Dundee in Scotland and plans next 

fall to begin work on her LL.M. in 

international and European Law at the 

University of Aberdeen. "With Samira's 

case, it was clear that her facts would 

allow us to assert legal arguments that 

she had a well-founded fear of persecu- 

tion for reasons of 1 ) religion and 2) 
political opinion (whlch is not limited to 

strict notions of political ideas). However, 

the phenomenon of honor killings and 

the situation as it played out in Samirab 

case also clearly fell squarely within the 

'particular social group' category." 

The trick was to define Samira's 
"particular group" so that it was neither 

too broad nor too restrictive to meet 

the demands of asylum law, Miltner 

recalled. "Ultimately, we defined her 

group as 'Jordanian women perceived 

to have transgressed family, tribal, or 

community norms of sexual morality.' 

We limited it to Jordan because we had 

solid evidence documenting the practice 

in Jordan, in ways that might perhaps be 

unique to Jordan. (Sadly, honor killing 

is not a particularly rare phenomenon; 

it is limited neither by geography, 

religion, race, or culture.) We added 

the 'perceived' element because many 

victims of honor killings never actually 

engage in the activity that triggers the 

crime. . . . Finally, the part about 'family, 

explained Miltner. "Everybody knew that 

deportation would be a death warrant for 

Samira and her daughter. It was difficult ' 
to feel confident about working in such a 

case as a student, knowing that the case 

had such incredible consequences." 

have a small impact on moving American 

law very slightly in a progressive 

direction ." 
m e r e  dso was an important 

secondary purpose, an opportunity to 

learn the satishctions of service to a 

helpless client, largely dependent on the 

efforts of her lawyers," he continued. 

"Finally, for me, it was a real pleasure to 

work with smart, conscientious student/ 

lawyers as colleagues on the many 

problems we had to deal with in the case. 

I think - I hope - that they shared 

that same satisfaction of a collaborative 

accomplishment ." 
As for a very grateful Samira, "I've 

applied for my green card," she told her 

Law School audience last fall. "I consider 

myself successful. My daughter is with 

me, she's 13 now, and I can't wait to 

become a [U.S.] citizen." 

Then they waited. 

The immigration judge issued his 
opinion nearly a year later, on October 

30: "The cotkt finds that the respondent 

has not suffered harm from her family 

thus far, and thus has not established 

past persecution. She has demonstrated, 
however, the length to which her family 

will go to cleanse the family honor. He 

[her father] made it very clear to the 

executive director of an immigrant 

assistance agency that 'One hundred years 

could pass and I will kill her.' As recently 

as the Saturday before her Immigration 

Court hearing, the respondent testified, 

her mother had warned her that her 

father's views had not softened. The 
Court therefore finds that the respondent 

has established a well-founded fear of 

' discussed herein, if she returns to Jordan. 

Accordingly, the Court will grant the 

respondent's application for asylum ." 
It was a groundbreaking decision, 

and "we were so pleased with this 

outcome that we posted a copy with the 

UC [University of California] Hastings 

Center for Gender and Refugee Studies 

as a resource to lawyers researching 
attempted honor killings as a possible 

social group ground for asylum," Miltner 

said. , 

Rine has high praise for Samira's 

student lawyers. "They prepared, filed, 

and tried the ca-R in Immigration Court 

- and won," he said. He also noted 

that gripping as it was personally and 
emotionally, Samira's case also neatly met 

the educational aims of the clinic. 
"In several ways, this case was a 

prototype of what we try to give students 

\ 

with a clinical -experience," he explained. 
'Not every clinical experience indudes 

all af these elements, but'lthis case did: 
"First, there was an opportuniky to 

grapple with a set of very complicated 

communications problems: 1) with a 

client from a radically different social 

and cultural background, needing to find 

a way to empathize and understand her 
well enough to give her good representa- 

tion; 2) with a refractory and difficult 

forum; and 3) with a hostile and obstruc- 

tive opposition. 
"Next, there was an opportunity to 

actually do the 'sexy' part of trial work 

- the in-court h a t i c s  - in a case 

+at actually carried quite a lot of drama, 

but also an opportunity to slog through 

and see the complexity and effectiveness 

of thorough preparation. 
"Also, there was an opportunity to 

Throughout, their client was frank and 

helpful, and Miltner and Glover finally 

argued Samira's case in Immigration 

Court on April 1,2002. "We never 

realized how deeply she had repressed 

everydung until the hearing, when she 

really just fell apart," Miltner said. '"That 

tribal, or community norms' was also an 

attempt to define the social group broadly 

enough to encompass all possible sources 

of sexual norms that form the basis for 

honor killings." 
was a difficult task, where the co&troom 

The student lawyers set to their prepa- 

ration with dedication, drafting the brief, 

compiling supporting documentation, 

gathering evidence, doing interviews, 

preparing affidavits, and readying them- 

selves for oral argument. "The hardest 

part was trying to focus on those tasks 

without focusing too much on the stakes," 

process keeps marching along, regardless 

of the emotional state of the respon- 

dent. It was a very difficult experience, 

watching someone overcome with 
emotions, and realizing that the best way 

to serve her was to stay alert and focused persecution on the basis of her member- 

ship in the particular social group on the process." 
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A new look at correcting 
errors in wills and other 
donative transfers 

A lthough Lawrence Wagoner ,  '63, the 

Lewis M. Siines Professor of Law, isn't 

a legislator or a judge, he teaches mostly 

law that he's had a hand in \vriting. He's 

been given the opportunity to  have a direct 

influence on the la\v through his reportorial 

work with the American Law Institute and the 

Uniform Law Conference. 

One of the features of his work as reporter 

for the Restatement (Third) $Property (Iii/ills 

and Other Donative Eansfers) and for the 

Uniform Probate Code is the way errors 

in the execution or the content of \vills are 

tl-eated. I11 an essay prepared by Waggoner and 

John H.  Langbein, the associate reporter for 

the Restatement and a member of the drafting 

committee for the Uniform Probate Code, 

the authors note that "courts have tradition- 

ally applied a rule of strict compliance and 

held the will invalid when some innocuous 

blunder occurred in complying with the Wills 

Act formalities, such as when one attesting 

witness went to the ~vasl~rooin before the 

other had finished signing. Likewise, the 

courts have traditionally applied a no-refor- 

mation rule in cases of mistaken terms, for 

example, when the typist dropped a paragraph 

fi-om the will or the drafter illisrendered 

names or other attributes of a devise; the 

court would not correct the will no matter 

how c o i ~ c l u s i ~ ~ e l ~  the mistake was sho~vn." 

They ~~vr i te ,  however, that there is a 

"fledgling movement to excuse l~armless 

execution errors and to rcforin inistalcen 

terms in \villsn that has received reinforce 

ment in the Restatement and the Uniform 

Probatc Code, both of ~ v h c h  seek to safeguard 

against weak or fraudulent claims by imposing 

an exceptionally high standard of proof (clear 

and convincing evidence). The Rertatelnent and 

30 1 LQN Winter 2005 



thc Uniform P r o l ~ ~ t c  Cotlc ~-c\~crsc tklc 

strict-compliance rulc, allo\ring thc court 

to uphold a [Icfccti\~ly cxccutctl will if  
thc proponent cstal>lishcs by clear and 

con1,incing cviclcncc that thc tlcccdcnt 

adoptcd the documcnt as his or hcr tvill. 

Thc Rcstatcmcnt rcvcrscs the no-rcforma- 

tion rulc, authorizing courts to reform 

mistakcn tcrms in a \vill if the mistake is 

s h o c \ ~ ~  1 3 1 7  clear and convincing evidence. 
The Rcsratemcnt's reformation rule is also 

incorporated into the new Uniform Trust 

Codc, and a proposal to incorporate it 

into the Uniform Probate Code is on the 

dralving board. 

According to Waggoncr and Langbein, 

thc two cases that best illustrate the new 

harmlcss-error and reformation doctrines 

are Estate of Hall, 5 1 P. 3d 1 1 34 (Montana 

2002), and Estate :f Hcrceg, 193 Misc.2d 

201,747 N.Y.S.2d 901 (Sur. Ct. 2002). 

In Estate ?f Hall, spouses Jim and Betty 

Hall had visited thcir attorney's office 

to discuss a new draft \\.ill, made and 

agreed to scveral changes, and then left 

under the impression that the signed draft 

\vould serve as thc xvill until the final 

version was prepared and executed. 

At thc end of thcir meeting, Jim asked 

the attorney if the draft (as revised) could 

stand as a \\rill until the final vcrsion could 

13c prcparctl. Thc attorncv, apparent117 in 

ignorance of the statutory requirement of 

two attcsting ~vitncsscs, ad\-iscd thcin that 

thc draft \vould hc valid if Jiin and Bcttv 

esccutcd thc draft and he notarized it. 

Bcttv tcstificd that no onc clsc lvas in the 

officc at thc timc to scrvc as an attcsting 

14-itness. Jim ant1 Betty proceeded to sign 

the \\-ill and thc attorncjr notarizcd it 

without anyonc clsc prcscnt. When thcy 

~.cturned home, Jim told Betty to tear up 

his earlier \\rill, \\.hich she did. 

Jim dicd bcforc thc final \.crsion could 

bc prcparcd and properly csccutcd. T11c 

, 
the joint will "to stand as a will until [the 

attornev] provided one in a cleaner, more 

final form" nraq sufficient to support the 

trial court's judLpent admitting the will 

to probate. 

In Estate oJHerceg, the residuary clause 

of the will of Eugenia Herceg stated: "All 

the rest, residue and remainder of the 

property which I may own at the time of 

my death, real and personal, and where- 

soever the same mav be situate." 

Thc drafting attorney filed an affidavit 

stating that the currcnt will \vas a redraft 

of a previous will, and in redrafting that 

previous will using computer sofbvare, 

"some lines from the residuary clause 

were accidentallv deleted ." The previous 

will, which was admitted into evidence, 

identified the residuary legatee as the 

testator's nephew or, if he failed to 

survive, the nephe\\.'s wife. 

The court noted that the traditional 

rule that the court cannot supply missing 

names to correct a mistake conflicts with 

the primary objective of asccrtaining 

the intention of the testator. Quoting 

liberally from the Restatement, the court 

concluded that "it seems logical to this 

court to choose the path of considering 

all available evidence as recon~n~ended 

bv the Rcsratcmenr in ordcr to achieve 

thc dominant purpose of carrying out 

thc intcntion of the testator. . . . [Wlhat 

makes sense is to consb-uc the will to add 

the missing provision bv inserting the 

namcs of the residuarv beneficiaries from 

t11c prior \\.ill ." 
Waggoner and Langbein point out that 

both Hal1 and Hcrccg involvcd attorney 

error. They argue that the new remedies 

for mistake (the harmless-error rule, 

reformation) are to be  referred over 

exposure to malpractice liabili? because 

of "the simple truth that preventing loss is 

better than compensating loss." 

Although questions of execution 

errors and mistaken terms are tradition- 

ally the province of state law and state 

courts, the authors note that the new 

intent-serving rules have a role to plav 

under federal law The unusually broad 

preemption provision of the federal 

Employee Retirement Income Security 

Act (ERISA) preempts relevant state la\\- 

eITen when ERISA is completely silent on 

the question. "The scholarly literature," 

they report, "suggests that the federal 

courts should look to the Restatement as a 

source of federal common law" in adjudi- 

cating mistaken beneficiary designations 

in ERISA-covered plans. 

[A copy of the Waggoner-Langbein 

essay can be obtained by sending an 

e-mail request to Professor Wagoner:  

\\-azoner@umich. edu .I 
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T he American Society of Comparative 

Law (ASCL) has honored Eric Stein, 

'42, the Law School's Hessel E.Yntema 

Profecsor of Law Emeritus and a pioneer 

in the study of European law, 11-ith a 

Lifetime Achievement Alvard. 

ASCL President David Clark noted 

that "we are celebrating some of the 

legends of comparative law." Stein, 

however, modestly claimed in his accep- 

tance remarks that he merely "backed 

into" comparative Ian; indeed that he 

doesn't even fit the mold of a compara- 

tivist. 

Stein nccd not try to fit molds. He's 

been creating them for more than half a 

century: He was a leader among scholars 

who first recognized the ~otcnt ia l  for 

eventual European union of the nascent 

European Coal and Steel Community, and 

his books, journal articles, and lectures 

have carved a niche in the academic field 

of comparative law. 

Stein is "the founding father of 

European Community la\v,'," Matthias 

Reimann, LL. M . ' 8 3, said in his 

announcement of Stein as one of thc 

society's three lifetime achievement 

award recipients. "Eric has maintained 

the highest standards, and his work shows 

qreat craftsmanship, care, and depth," 

said Rcimann, the Law School's Hessel E. 

Yntema Professor of Law. 

Stein and Reimann share morc than 

the title of their namcd professorships. 

Reimann said hc often has sought Stein's 

advice on scholarly questions and found 

him to be a fair and rigorous critic and a 

good friend. 

"I suggested that I do not fit the tradi- 

tional image of a comparative lawycr," 

Stein noted in his acceptance remarks. 

"Nor can I claim membcrship in the 

exclusi~ie group of European rcfugcc 

scholars who came to this country with 

an cstablishcd rcputation and helped to 

create the comparative law discipline 
here. In fact, I backed into thc compara- 

tivc law ficld from a basc in international 

law and international organization. 

"First, I started teaching international 

law from my colleague Bill Bishop's 

[long-timc U-M Law School faculty 

member and international law scholar 
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William W. Bishop Jr.] innovative 

cascl>ook that paid attention to interna- 

tional law. in national courts: That proved 

an immensely fertile arca for a compar- 

ison of the diffcrcnt idiosyncratic styles in 

\vhich different states give cffect to their 

international obligations in thcir distinct 

national legal orders." 

More than 30 years later, Stein 

still was comparing: "In the early '90s, 

I was a member of an international 

expert group advising the Czechs 

and Slovaks on drafting a new federal 

constitution - a highly contested and 

ultimately aborted enterprise. I was 

responsible for the articles dealing 

with foreign affairs - including again 

the issue of the effects of international 

la~v on internal law and the opening of 

the constitution to the outside world. 

Here again comparisons with Western 

federal constitutions were at the core of 

a fascinating debate. I tried to recapture 

the s t o n  in a book on the Czech-Slovak 

split." (Czecho /Slolrakla: Ethnic Conplct, 

Const~turlonal F~ssure, h'egotiated Breakup, 

was published in English in 1997 and 

reprintcd in Czech in 2000.) 

The ASCL's presentation of a Lifetime 

Achievement Award was the most 

recent of sc\reral similar a\vards gi~ren 

to Stein over the past fell! years. In 

2001, in ccremonics in PraLguc, Czech 

Republic President Vaclav Havel person- 

ally presented the Czech-born Stein with 

the Medal of Mcrit First Degree for his 

"outstanding scientific achievement." 

Thc trip to Prague also provided Stein 

and his \vife,Virginia, the opportunity to 

travel to his birth city of Holice, nrhich 

maclc him an honorary citizcn. Stcin 

fled Czechoslovakia in 1940 in the face 

of the Nazi advancc. Most of his family 

members, he learned later, died in the 

Holocaust. 

Last year, Stein was included in the 

exclusive International Biographic 

Center's Lj 1,jng Legends book and was 

nominated as an International Educator of 

theyear. Last summer, he was the subject 

of a major article in Jungle Law magazine, 

which celebrated him at 9 l as "the oldest 

active law professor in the country" and 

noted that "the number of his former 

students \\rho are already retired could 

staff a large law firm." T h s  year he is to 

be recognized at the biennial meeting of 

the European Union Studies Association 

for his extraordinarv contribution to 

European Union studies. 

The ASCL presentation was part of 

the society's annual meeting at the Law 

School last fall. Focusing on "Comparative 

Law and Human Rights," the meeting 

timed its opening to include presenta- 

tion of the William W. Bishop Jr. Lecture 

in International Law by Mary Robinson, 

former president of Ireland and former 

UN High Commissioner for Human 

Rights. (See story on page 14.) The 

meeting also included two days of discus- 

sions on comparative law and human 

rights. 

The discussion panel participants 

included scholars, activists, and others, 

and the panels were desiLped to 

cncourage interchange on "compara- 

tive la\v and human rights rather than 

comparative human rights," Reimann 

explained in 1lis remarks opening the 

meeting. Reinlann is an editor in chief of 

ASCL's . lmerlcan Journal ofComparatir.e Larr. 

and acted as host for the mceting. 

"This is sort of a conference without 

papers" desiLped to encourage conversa- 

tion and exploration of "the relationship 

and learning opportunities between 

these t\vo disciplines," Reimann said. 

Afterward, participants agreed that the 

combination of shortened formal presen- 

tations and extended opportunities for 

discussion and comparison had produced 

especially lively and thought-provoking 

sessions. 

Panel discussions were divided into 

three categories: 

1 .  A plenary session on "Westel-n 

Human Rights: Tensions within the 

Club," which included discussions of 

"The European System : Gay Rights" and 

"The Transatlantic Dimension: The Death 

Penalty." 

2. "Western Human Rights and 

Non-Western Resistance," made up 

of roundtable discussions on "Islamic 

Law: Women's Rights," ".Asian 

Systems: Counterpoint to Human 

Rights?", "AfricanTraditions: Female 

Circumcisions," and "Third World Claims: 

Economic, Social, and Cultural Rights." 

3. Roundtables on "Human Rights in 

Domestic Legal Orders," with sessions 

on "South Africa: Constitution Building" 

and "Israel: Constitutional Evolution 

and the Boundaries of Comparative 

Jurisprudence." 

There also was a session on scholarly 

works in process and a concluding 

discussion. 
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At the Supreme Court: 

'I never thought it would happen so fast' 
Prc;f>~ic'r R~charJ  D. Frlctlman clnd 

qrc7tIuatcjcflic:1. L .  Flihc~., " ) I ,  c01/aPoratcd 

cln Crn\\.t'ord 1.. \\kshington, 11 h l ih F~chcr 

cr~cccsiful$ arg~lcd hcfi71.c rhc 1.1 S Strprcmc 

C021rt. For Fr~cdman. the C L I ( C  affirmcJ '7 

poilrron hc hc7J hccn ildr oiatlnLq-f>r iomc 

rlmc. For F~chcr, I T  ho olio arcY[itd a iccond c c 7 ~  

hefive the corlrt the came tcrm, rhc c\pcrlcnccc 

rc-dff;rn~cd r~.har he hod learned at tht- Cocrrt 

you're a professor like Richard D. 
Friedman - he is the Law School's If 

Ralph W. Aigler Professor of La\\. - you 

wage your campaign to change the law 

using the tools of academic articles, 

book chapters, and, when you have the 

opportunity, court briefs. And you hope 

someone notices. 

Last year, the U.S. Supreme Court 

noticed, ruling in Crallford I: ll'ashlngton 

that "where testimonial statements 

are at issue, the onl! indicium of reli- 

ability sufficient to satisfy constitutional 

demands is the one the Constitution 

actually prescribes: confrontation." 

"I never thought it would happen 

so fast," Friedman excitedly says of the 

restoration of the Confrontation Clause 

to its original, simple elegance. A scholar 

like himself often can devote an entire 

career to championing a change in the 

law, he explains. For him, it happencd in 

about a dccade. 

The Cra~lford decision reestablishes 

what the U.S. Constitution, and gencra- 

tions of English law before it, demands, 

according to Friedman. U. S. Supreme 

Court Justice Antonin Scalia cited 

Friedman in the Court's majority opinion 

as among the "membcrs of this Court 

ant1 academics [who] have suggested that 

\vc rcvise our doctrinc to rcflcct more 

accurately thc original untlcrstanding of 

thc [Confrontation] Clausc." 

Crart:ford reversed more than a quartcr 

century of jurisprudence that had dilutcd 

the Confrontation Clausc to allow 

the admission of hearsav, or un-cross 

examined evidence if it has an adcquatc 

"indicia of reliabilitv" (Ohlo 1.. Roberts, 445 . \  
U.S. 56, [ I  9501). In other words, any 

out of court statement, no matter howr 

accusatory, that a court determined to be 

reliable could be used against a defendant 

without the defendant being able to cross 

examine and confront the source of the 

evidence. 

Friedman d~pped into the hearsay 

maelstrom as far back as the 19SOs, 

\vhen he decided to write the sections on 

hearsay for the project he n7as editing, The 

Ne1vI 17i,gmore:,4 Treatise on Evidence. By the 

1990s his misgivings about hcarsay were 

translating into advocating for restoration 

of the confrontation right. 

That evolution accelcratcd when he 

was studying at Oxford in the mid- 1990s. 

As he pored over the ancient volumes 

in the law librarv there, his research re- 

affirmed how decply thc right to confront 

a witness is embeddcd in the English 

system of la\\. that the United States 

inherited. 

"I found myself bcing sucked into 

the historical origins of thc right, and I 
realized that a fundamcntal valuc of our 

criminal justice systcm had bccome badly 

obscured," he explained. "Confrontation 

is a procedural right, not just a matter 

of what evidcnce gets admitted and how 

to look at it, but more importantly thc 

procedures by which a witness gives 

testimony. 
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At the Supreme Court: 

"In thc oltl Contincntal courts, 1 
\r.itncsscs gavc thcir tcstimony behind 

closed doors, out of thc presence of ~ 
the partics. But in thc common law. ~ 
svstcm, a prosecution \rritncs gives 1 

1 

Analvsis of Hearsay" (.llinncsota Larr 

Rer,ierr,, 1 992). 

Aftcr his research in England, 

tcstimony opcnly in the face of the 

he began producing articlcs like 

"Thoughts from Across the Water on 

Hcarsay and Confrontation" (Criminal 

Larr. Rcr.ieri., 1 99s)  and "Confrontation: 

The Search for Basic Principles" 

(Geor,ctoir*n Loll, Journal, 1998). Scalia 

defendant. The English fought hard 

to establish this right, and it \\.as a 

critical part of the system of criminal 

procedure that traveled to America." 

Bcforc going to England he had 

heen writing articles with titles 

like "Improving thc Procedure for 

Resolving Hearsay Issues" (Cardozo 

Larv Rerr~crr., 1 99 1 ) and "Toward a 

Partial Economic, Game-Thcoretic 

cited the latter article in his Crar:.fbrd i 

1 

opinion. 

Fricdman's campaign on lwhalf of 

confrontation got a boost in 1998, 

\vhcn Margarct A. Berger, a ~vcll- 

known cvidcnce scholar, in\.itcd him 

to join on an Amcrican Civil Libcrtics 

Union bricf in Lil!~, r:lirginia, in ~vhich 

a defendant challcngcd admissibility 

of a statcmcnt from an accomplice. 

In ruling that Lilly's confrontation 

right had lxcn violated, the S U ~ ~ C I T I C  

Court did not altcr the prevailing 
framework, but Justice Brcycr \\-rote 

a concurring opinion that expressed 

sympathy for the ACLU hrief and 

prompted Friedman to contributc 

ere first principles really come first 
J,:fl;-r;r I Fr~hc-r. '07, rricnrl~.  nomccl Rrrnncr 

rry La11 I c-r ,lf'rhc 1;'ilr /'I ( h e  Y a t i o n a l  La\\ .  

Journ,ll, c-lc.rll.ccl the- II.5. Srrpr~-nlc C o ~ ~ r t  

I I  rrh I , I . ~ I C ~ :  Jol,n Pc7r.r/ Stcr.c-ni 1n I QQ(C-0Q 

c~nl.l nrllr I (  c7n ~7tt~7rncr 1, l f h  l i  Ilr~,cjht 

fi~-mcirnc 1.1 !' In 5cattlc-. D~rrlnq the Cor~rt'q 

(W3-(.)-! tern,, F1qhc-r < [ ~ i c ~ < < f i ~ l ! ~ .  J I : ~ ~ z I ~ J  

~ I I  ,:I cdwi bc-/(>rc t11c C(lurt, C~-~ \~ . rn r r l  1.. 

\\:l<hin;tcln, I I  hrc-11 c,.nisrnccl the Jrf in-  

clc~nt  '( r1~j111 I C ~  ic3nJ;i'nt rh(7cs 17 h17 r e - r t ~ f ;  . , 

c ~ q ~ ~ l n i r  hrm. .inel R l a k ~ ~ l v  1.. \ \ .~\l i in?ton. 

~ , . h / i h  clc-c71t I r  ~ t h  rhc rl~lc- c>(luJqc L7nJlr~rr 

1n ccvtcni/n,c1. I-lcrs. Frqhc-r rc-/Iciri ,in 1 1 1 ~  p t h  

from iih(1rlI tc7 hli ilc-rk<hlF '11 t hc  c o r ~ r f ,  

e7nc1 rhcn 17clil: tc  rhc- Cor~rt ~ 7 i  L I  rrc1itliln,cl 

But during the year I had the privilege 

to clerk for Justice Ste\rens, I learned 

what might seem an obvious lesson: 

The Supreme Court is the highest court 

there is, so precedent rarely dictates any 

outcome there. It does not really matter 

ho\v many lower courts have operated 

under a certain assumption or  reached a 

certain conclusion. If the Supreme Court 

has not considered the issue, it is an 

open issue, and the justices will decide it 

according to their own tools of constitu- 

tional or statutory interpretation. 

But even then - and here's \\11ere 

this lesson \\-as not so obvious, at least 

to me - the Supreme Court's o\vn 
IL711 r ~ r .  prior decisions hardl!. ever foreordain 

the outcome of a case. Sitting on the 
By Jeffrey L. Fisher sidelines, as clerks do, and listening over 

One of the great lusuries of la\v the course of a term to Supreme Court 
school is the ability to debate every justices at oral arguments, one quickly 
question. No legal premise or court realizes that they rarely feel hemmed in 
decision is sacrosanct. Every case in bv suqqestions or trends in the Court's - L L  

the casebooks has prior decisions. Even when the Supreme 

Court has squarely decided an iswe. 
*,  on both sides and justices \vho dissented still may bc 

could be decided un\~-illing to accept that result in the nest  
either \vav. Every casc. 
dccision is held up to Consequentlv, advocates in the Court 

A 1 scrutinv as if it could 

I the end of class if a 

student makes a good enough argument. 

When \vc cntcr practice, ho\vevei-, \Ire 

discovcr that it doesn't csactly work that 

\ray. Litigators spend most of thcir time 

either operating under binding precedent 

or  at least arguing that a court must 

rcach a ccrtain result because a higher 

court dccision dictates that outcome. 

\We operate in an edifice that, if not fully 

decorated, is at least framed out and 

plastered. 

are far better off trying to persuade the 

justices with first principles than 1.c-it11 an 

argument that they have incrementally 

more precedent on their side. I observed 

that the most successful advocates offered 

compelling visions of the basic schematics 

of thc law, instead of - or at least in 

addition to - arguments that lolvcr 

courts of appcals misapplied the holding 

of a prior case. 
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Frier honored by Classics 
Department 

Oman law specialist Bruce Frier, the 
\Henry King Ransom Professor of 

Law, now holds a second named profes- 
sorship, in the University's Department 
of Classical Studies, part of the College 
of Literature, Science, and the Arts. 

Frier, one of several Law School fac- 
ulty members who hold joint academic 
appointments within the University, has 
been named the Frank 0. Copley Col- 
legiate Professor of Classics and Roman 
Law. 

The appointment allowed Frier 
to name his professorship, and Frier 
chose Copley, a professor of Latin who 
taught at the U-M from 1934 until 1977. 
Copley died in 1993.The Copley Prize 
is awarded annually in recognition of 
outstanding achievement in Latin. 
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' ' L l l ~ ~  I: l'irginla: Glimmers of Hopc for 

the Confrontation Clause?" to the onlinc 

journal International C~rnmenta~!, on 

Evidence. 

Friedman continued to confront the 

issue of confrontation, writing articles 

like "The Conundrum of Children, 

Confrontation, and Hearsay" "(Lon, and 

Contemporay Problems, 2002), "Dial-In 

Testimony" (with Associate Dean for 

Clinical Affairs Bridget McCormack, 

Unirrersit~, ofPenn5~,1r,ania La~i* Rerrierv, 

2002), "Remote Testimony (illlchigan 

Journal ofLari. Rfform, 2002), and the 

chapter "No Link: The Jury and the 

Origins of Confrontation Right and the 

Hearsay Rule," in The Dearest Blrth Right of 
the People of England: The JuT. In the Hlsto?. 

ofthe Common Larrr (2002). 

In 2003, Seattle-based attorney Jeffrey 

Fisher, '97, who had become familiar 

with Friedman's work on confronta- 

tion, sent Friedman his petition seeking 

Supreme Court review of Crar~ford I.. 

Il'ashington. The case involved admission 

of a statement a defendant's wife made to 

police without giving the defendant thc 

opportunity to cross-examine. When the 

Court decided to take the case, Friedman 

authored an amicus brief, and he arranged 

for Fisher, an attorney with Davis Wright 

Tremaine, to moot the casc at the Law 

School the week before he argued it in 

November 2003. At Fisher's requcst, 

Friedman sat as second chair at the 

arLpment. 

"Jeff made thc brave decision to 

put the emphasis on the broad issuc of 

~vhether the  reva ailing doctrine of the 

confrontation right should be replaced," 

rather than narrowly focusing on whethcr 

that doctrine precluded the use of thc 

challenged statemcnt, according to 

Friedman. 

The Court's decision camc in March 

2004: "Wherc testimonial cvidcncc is at 

issuc . . . thc Sixth Amcndmcnt dcmands 

\\?hat thc common la\\. rcquiretl: unavail- 

ability and a prior opportunity for 

cross-cxamination. . . . Wherc tcsti- 

monial statements are at issuc, thc only 

idicium of reliability sufficient to satisfy 

the constitutional demands is the one the 

Constitution actually prescribes: confron- 

tation ." 
But the Court threw out a cavcat, too: 

"We leave for another day any cffort to 

spell out a comprehensi\re definition of 

'testimonial.' Whatever else the term 

covers, it applies at a minimum to prior 

testimony at a preliminary hearing, 

before a grand jury, or at a former trial; 

and to police interrogations. These are 

the modern practices with closest lunship 

to the abuses at which the Confrontation 

Clausc nras directed ." 
So Friedman isn't finished yct with 

confrontation. Defining "testimonial" 

demands considerable legal explora- 

tion, he says, and he's jumping into that 

exploration with the same tools he used 

earlier. He's already written "Adjusting to 

Crarford: High Court Dccision Restores 

Confrontation Clausc Protection" 

(Criminology Journal, 2004)' "Thc Cralvjord 

Transformation" (Sectlon on Erridence 

Nelirsletter, 2004) and "The Confrontation 

Clausc Re-Rooted andTransformcdn 

(Cato Supreme Court Rer-iew, 2004). 

(An edited excerpt from the latter 

article bcgins on page SO.) And he 

has started The Confrontation Blog, 

www. confrontationright. blogspot . com. 

There will bc, hc promises, more to 

comc. 



Vining targets 'total theory' 
L cgal pliilowphcr Joscph Vining, thc 

Harry Burns I-Iutchins Professor 
of Law, argucs in his ncwest book, Thc 

Song Sparrorr. and the Child (Univcrsity 

of Notrc Damc Press, 2004), that la\%. 

and scicncc shoultl join hands in mutual 

rcspect. Othcr\visc, hc fcars, scicncc- 

hased "total theory" mav cclipsc the glo~v 

of human concern 

for thc individual 

and obscure the 

unifying links of the 

chain of lifc. 

The pli~rsical 

hook itself rein- 

forces Vining's 

holistic approach 

to his subject. It is printed entirely on 

post-consumcr rec!lcled paper proccsscd 

\vithout clilorinc, part of thc effort of the 

Green Press Initiative, a consortium of 

morc than 30 U.S. publislicrs that have 

agreed to maximizc their usc of post- 

consumer rccyclcd paper and to pliasc 

out thcir usc of papcr with ancicnt forcst 

fihcr content. 

As his subtitlc "Claims of Science 

antl Humanity" hints, Vining dccrics 

thc o\~ercstcnsion of scientific under- 
standing into "total theor!;" and notes 

that human cxpcrimcntation in the 

German and Manchurian death camps of 

thc 20th ccntury slio~t-ed 110\~7 easily the 

linc that protccts pcoplc can bc crosscd. 

Throughout thc book, 11c \vritcs, "n'c 

will 1x2 asking ho~v  any total \.ision of 

thc \vorlcl can claim thc true allcgiancc 

of human hcings li~ving and thinking 

togcthcr in it." 

"This hook is also ahout hclicf - or 

not -- in spirit," lic continues. "Thc child 

learns to speak. The song sparrow comes 

to sing a beautiful song, spccial not just 

to its kind but to its individual throat and 

tonguc. Thcy arc often comparcd, thc 

rlc\~clopmcnt of individual song in the I 
song sparrow and language in the child. 

Experiments that coulrl be gruesome antl 1 

called atrocit\. in a human context arc 

performed on the young song sparrolv. 

What is it that holds us back from 
1 

pcrforming the same esperiment on the 1 
child - or letting it bc done?" 

Spirit and the legal sensibili? \IT all 

share is the ans\~*er, though that is too 

simple a to put it, asVining makes 

clear in his discussion of the interplay of 

scientific svstem and indi~ridual unique- 

ness. The law is the place \\-here the 

"system" and the "individual" meet, he 

11-rites, where "scientists and those who 

do not devote their liws to science must 

meet . . . to trace the line of action and 

suffering and decide \\.here thc sparron. is 

to he put, and the chlld." 

Harold Shapiro, former president of 

thc Uni~.ersity of Michigan and Princeton 

Uni~crsitv, and chairman of President 

Clinton's National Bioethics ,Advisorv 

Commission, called The Song Sparrorr and 

rhc Chlld "an erudite and poetic discourse 

on the dangers of tllosc attitudes that 

assiLp all po\ver, possibilities, and 

I-csponsihilitics to humankind or conceive 

of humanhnd as thc ultimate creator." 

George Levine of Rutgers Univcrsitv 

said thc hook "is an amazingly learncd, 

unpretentiously cultured meditation on a 

moral, spiritual, and cultural problem ." 
\fining's prel-ious books includc 

L y a 1  Itlcnrlr_r,, The .-Luthoritatlr.e and thc 

.4t1thorltar~an, and From h'c~r-ton 's Sleep. 

Hc holds a B. '4. in zoology fromyale 

Llnivcrsitv, an M.A. in history from 

Cambridgc Univcrsity, and a J.D. from 

Harvard Universitv. 

Although this unique aspect of 

Suprcmc Court ~ rocedure  might 

appear to edge to\irard chaos, I came 

to be1ie1.e it is a great institutional 

strength. Our  culture is constantly 

e\.olving, and if the law is to remain 

stable and adaptable, there must be 

at least one group of decision makers 

with the willinLpess and ability 

pcrsistentl~, to re-evaluate e\.en the 

most accepted legal principles. 

Having embraced this reality as 

a clerk, it became quite liberating 

and exciting as a practicing attorney. 

Last \.ear, it helped me persuade the 

justices to adopt a new approach to 

the Confrontation Clause, aban- 

1 doning a framework the Court had 
1 e m p l o ~ d  - and manv justices in 

the majorit!. in my case had follo\ved 

-- for over t\\-o decades. It also 
1 helpcd me convince the justices to 

examine erosion of the right to trial 

bv jurv under modern sentencing . . 1 guidelines s!*stems, even though the 

broad consensus in the lo\\-er courts 

\\-as that no such problem existed. 

In short, the Supreme Court frees 

la\\-yers to argue the 1,-e did in 
I law school - for the right result, not 

just the one that precedent allo\vs. It 

allo\l-s us to consider everv problem 

afrcsh. I am grateful for the opportu- 
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38 Nm17 assista~lt l?e017: Lo117 Sclloolk /liston, nrzd 171-orrzise irre escitiizg 

40 Rc~lle~~lberi l lg  U.S .  Slrprellie Co1rr-t Jrrstice Frarll: i\ifrri-ld~?l 

'A great ii$'lrer?ce or? I I ~ ? ~  career' 

Tile three Szrprerrie Corrrt clerlsfron-1 tllc ~l l ic l~igni l  Loll. 

class of 1940 

1 3  Tllor11~~so11, I 2,  leads nntioll k 11~ollzer1 jzrdges 

Bel~erl?~ Blrrils, '79, heads Adicltigarz \/\'olrleili Fozrildatio~~ /7oord 

Stnrr C o r t ~ t ~ t o ~ ~ ~ ~ ~ e n l t l l  l ~ o l ~ o r s  Jzrdge Ezrgel-1~ Artllzrr 1\doorz7, '40 

Ha~ldschlr, '66, heads Acadelll?~ of f\/lntrinlor~ial Lo~l?ten 

La111 Sclzool grrrds a111011,a ATAPABAk 'Best La11?1ers Uttder 40' 

Szrsniz EI:lll~zd, '73, sen7es as U-iLf den11 of stzrde~zts 

Solrrlders: Childre11 desen'e s17ecia1 protectiol-1 

'Roclq*' Dllir, '99, a11d his ' I I ~ ~ I ~ I I I ~ ~ I z I I I ~ ~ I ~  sitzratioi~' 

Relr lriolzs 

Reltltion G i ~ ~ i r i g  

Clnss Notes 

112 A l e ~ ~ t o r i a t ~ ~  

A snapshot of this year's entering class 1 
T h e  class of 2007 continues the tradition of excellence associated with U-M 
. - Law School students. First-year students come from 127 different under- 

graduate schools and about two-thirds of these students are entering the Law 

School a year or  more after completing their bachelors' degrees. The median 

age of this !-ear's class has increased to 24 from last year's 2 3. 
Here's a by-the-numbers snapshot of the class, as provided by the Law 

School Atlmissions Office: 

Total number of students: 381 
States represented: 41 
Michigan residents: 25 percent 

Minority: 27 percent 
Asian American-1 1.5 percent 
BlacklAfrican American-6.8 percent 
Hisoanic-6.0 percent 

Non Michigan residents: 75 percent ~ ~ a b v e  ~merican-2.3 percent 

Male: 54 percent Median GPA: 3.62 
Female: 46 percent Median LSAT: 167 (96th percentile) 

Undergraduate institutions represented: 127 
Foreign countries represented: 9 
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New assistant dean: 
L a w  School's history and promise are exciting 
T odd Baily, \vlio was nalncd assistant 

dean for development and alumni 

relations last fall, is finding himself 

excited, energized, and challenged by his 

~ v o r k  at the Law School. 

After 12 years in the University of 

Michigan's Office of Development, and 

four years as a major Sundraiser Sol- the 

Mayo Clinic in Rochester, Minnesota, 

Baily brings to the Law School a blend 

of solid experience and undi~ninished 

enthusiasm. "I like being around youth 

and energy and unrealized potential," 

he explained of his return to  higher 

education 

"I liarre a strong passion for higher 

education and quality institutions, and 

; i11 my vievv there is no better public 

education institution than tlie University 

of Michigan Law School. Having been 

away, I have a new perspective on the 

University." 

"And," he added, "this is very much 

a return home for me and my family. 

An11 Ai-bor is a \vonderful community in 

~ohicli to  live." 

Baily noted his experience with the 

Uni~~ersity's ceiitral development office 

will help Law School and University- 

wide fulidraising efforts support each 

other and draw from one another's 

strengths. The Law School benefits SI-om 

being part of a large, liigllly regarded 

research unir~ersity, 11c explained, and the 

University benefits SI-om having a 

top-ranked La~v School as one of its 

components. 

During his interviews last suliliner 

and his first few months on the job here, 

Baily reported that he's been impressed 

by the quality and commitment of the 

Law School's students, facult): adniin- 

istrators, staff, and volunteers. He 

added that he is especially taken with 

the long-range  isi ion for the School put 

for~vard by Dean Evan H. Caminker and 

Campaign Steering Committee Chairman 

Bruce Bickner, '68. For him, Baily said, 

becoming part of the Law School's 

fundraising and alumni efforts is "a great 

opportunity to  grow a program that \vill 

serve the needs of thls School for many 

years to  come." 

Last fall's alunvli reunions gal-e Baily 

an opportunity to  meet many La~v School 

graduates and lie said he's escited about 

nleeting Inore lneinbers of tlie rvorld\x-ide 

Law School community. "I very much 

look forward to meeting and n-orhng 

1~1th the aluinnl and Srlends of the Law 

School 71 110 care deeply about and value 

hat M~clugan Law School has done for 

them and their families." 
Bally canle to the La11 School from 

thc Mayo Clinic i11 Rochester, Minnesota, 

\vhere lie served as associate chair for 

philanthropic support at the Mayo 

Foundation. In that position, he Ivas 

responsible for all fundraising program- 

ming for the lvorld-famous clinic, 11-luch 

has operations in Jacksom-ille, Florida, 

Scottsdale, Arizona, and Rochester. 

Prior to  Mayo, Baily worked for 

tlic Uni\.ersity of Michigan Office of 

Del elopment fi-om 1988 to 2000, and 

was director of principal gifts at dlc 

time he I\ elit to  tllc Minnesota-based 

clinic. Baily began his fundraising career 

at Vanderbilt University in Nashville, 

Tennessee. 

Law School Dean Evan H. Canlinker 

said he's happy to have Baily on board. 

"Private philanthropic support of the 

La\+- School is essential to  its ongoing 

success, given both its ambitious plans for 

providing legal education of unsurpassed 

quality and also the steadily decliiling 

state support for public schools," 

Caminker esplained. "Todd Baily has 

tlie skill, experience, and energy to help 

secure tlie financial resources necessary 

for the School to remain one of the truly 

outstanding  la\^- schools in the \vorld." 

Law Library Director Margaret Leary, 

~ v h o  chaired the search committee, noted 

that "Todd Baily brings extraordinary 

esperience and professional qualifica- 

tions to  the La\?- School.T~ve1~-e years 

right here at Michigan - and then four 

at the Mayo Foundation, 1vit11 increasingly 

broad responsibilities, \vlile he continued 

to inaintain contact \vith many individual 

donors - liiean that he can quickly get 

up to speed." 

Leary added that Baily's "inanage- 

lnent style, and llis plans to  mentor and 

grou- the staff, build a sh-ong base in the 

Law School Fund, conduct a successful 

Campaign, and integrate llis unit into 

the La11 School match xvllat tlie search 

colnniittee sought ." 
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Ed. Note: John H. Pickering, '40, 

died as this issue of Law Quadrangle 

Notes was printing. In an e-mail to the 

Law School community, Dean Evan 

Caminker expressed "profound sadness" 

at Pickering's death, and noted that "John 

was truly a leader of both the D. C. and 

national bars, whose enormous accom- 

plishments as a lawyer were recently 

recognized when the American Lawyer 

bestowed upon him one of its inaugural 

Lifetime Achievement in the Law awards 

last year (his list of individual honors and 

accomplishments, including his work as a 

leading Supreme Court advocate, literally 

fills a page). I had the pleasure of working 

closely wjtli John first when I was a 

young lawyer at then-Wilmer, Cutler & 

Pickering (we wrote a Supreme Court 

amicus brief together), and then again 

more recently during the Grutter litiga- 

tion, and finally as an Honorary Chair 

of our Campaign Steering Committee. 

Through the years I have seen John in 

many contexts, public and private, and 

inevitably his two great passions in life 

would work their way into his every 

conversation: his unwavering commit- 

ment to the advancement of social 

justice, and his exuberant appreciation 

for our Law School and the outstanding 

education he received here, both about 

the law and about life. He will be sorely 

missed as an important member of our 

alumni family." 

John Pickering's stellar career was 

highlighted on page 68 in Fall 2004, vol. 

47.2, Law Quadrangle Notes. This article 

can also be accessed on the School's 

Web site at ww~u.law.umich.edu/ 

NewsandInfo/ LQN/fa112004/Pickering. 

htm. 





d 
ohn H. Pickering, '40, a founding 

partner ofwilmer, Cutler, Pickering, 

ale, and Dorr LLP, is quick to acknowl- 

edge that U.S. Suprcme Court Justice 

and fcllow Law School graduate Frank 

Murphy, ' 14, '%ad a great influcnce on my 

carccr." 

Although Pickering cut his lawyer's 

teeth right aftcr graduation at Cravath, de 

Gcrsdorff, Swainc &Wood in NcwYork, 

it was as clcrk to Murphy that hc distillcd 

the philosopl~ical hlcnd of legal practice 

and public scrvicc that has propelled his 

carccr for 60 years. 

And a stcllar carccr it is: involvcment 

in now-textbook Suprcmc Court cases 

likc Youngstown Shcet &7i1hc CO. V. Sawyer 

(1 952), challenging Presidcnt Truman's 

takeover of U.S. steel mills; Powcll v. 

McCormack (1 969), dealing with federal 

qovernrnent checks and balances; and 

I'acco v. Quill and M'ashington r7. Gluck~bcrg, 

1 997 cases involving physician-assisted 

suicide. Last year The American Lawyer 

added to Pickering's long list of honors 

by presenting him with one of its first 1 2 
Lifctime Achievement in the Law Awards 

recoc@zing attorneys that editor Aric 

Press described as "lawyers with sterling 

records in practice who also played 

important roles as citizens." (A report 

on the awards and Pickcring's carecr 

appcared in thc Fall 2004 issue of Law 

Quadrangle Notes.) 

Pickering, Murphy's clerk for two 

Court terms, is one of three graduates 

of thc Law School's class of 1940 who 

clerked for the justicc. Murphy's other 

Photos accompanying these stories 
are from the Frank Murphy Collection 
at the University of Michigan's 
Bentley Historical Library and appear 
here with permission. Photos are 
from the library's Image Bank and 
Box 95 of the collection. 
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Frank Murphy, 1890 - 1949 

1890: Born William Francis Murphy, 
April 13, Harbor Beach, Michigan. 
19 14: Graduated from University of 
Michigan Law School. 
19 17- 1 9: U.S. Army ofice,World 
War I, service in Europe. 
19 19: Law studies at Lincoln's Inn. 
London, and Trinity College. Dublin. 
1920-23: First Assistant U.S. District 
Attorney. Eastern District of Michigan. 
1922-27: Law instructor, University of 
Detroit. 
1923-30: Recorders Court Judge, 
Detroit. 
1930-33: Mayor of Detroit. 
1933-36: Governor-General, Philippine 
Islands. After the islands achieved 
commonwealth status, he became 
U.S. High Commissioner. 
1937-38: Governor of Michigan. 
193940:Attorney General of the 
United States. 
194049: U.S. Supreme Court Justice. 
1949: Died July 19, Detroit. Buried in 
Rock Falls Cemetery, Harbor Beach, 
Michigan. 

Pickerine C is malang a $ 1  million C eift to the Law 

School to establish the Justice Frank Murphy Seminal 

Room in the School's new addition. "I am malung 

t h s  L qift in memory of United States Supreme Court 

Justice Frank Murphy, Law School Class of 19 14, who 

advanced many worthy issues of public interest in his 

outstandine C career of public service in the state of 

Michgan and the nation," Pickering explains. "I hope 

that the activities in thls seminar room will include 

learning that advances the public interest and other 

themes championed by Justice Murphy." 

The room will include a plaque engraved with the 

following : 

Justice Frank Murphy Seminar Room 

Given i n  honor o f t h e  late Justice Frank A4urphy, 

LLB 1914 

Mayor o f  Detroit, U. S. High  Commissioner i n  the  

Philippine Islands, Governor o f  Michigan. Attorney 

General o f t h e  United States, and Associate Justice o f  
the  United States Supreme Court 

By his former Larr. Clerk, John H.  Pickering, AB 1938. 

J D  1 9 4 0  
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clerks from the class were the late 

John Adams, '40, \\rho clerked during 

the Court's 1941 term, and Supreme 

Court scholar and professor emeritus 

Eugene Gressman, '40, who succeeded 

Pickering and served for five terms. (See 

Grcssman's essay on his experience on 

page 45. ) 
Pickering says he had aligned himself 

\vith "thc la\\. and order people" as a law 

student but learned a different perspec- 

ti\lc from Murphy. "There \~.asn't a lot of 

'yeast' in the La\v School at that time," he 

told a Lawr School intervie\\-er rcccntly. 

"Wc wcrc all thcre during the Great 

Depression with somc sacrificc and no 

qrcat social impctus. This was the timc 

of the Flint Sit-Down Strikes in 1936-37 

when Murphy was governor of Michigan. 

"Governor Murphy rcsisted scnding in 

the troops and \vorkcd out a compi-omisc 

between the unions and managcmcnt. His 

handling of the situation nrds eventually 

universally praisccl, but at that time I \vas 

PI-obably \\;it11 the law and ordcr people 

who criticized Murphy's refusal to usc 

force to break the strike. Ho\ve\,er, my 

years with Murphy changed mv attitude." 

Was there a case that to Pickering 

exemplifies Justice Murphy's attitude? 

"When I she\\-ed up to clerk, Justice 

Murphy said, 'There's one thing I \\.ant 

you to keep an eve out for. Last year I 
was persuaded to join the majoritv in the 

case of .liinersr-illc I: Gobltls that required 

school children to pledge allegiance 

and salute the flag. A group of Jehovah's 

Witness children were expelled because 

they refused to do that.' Justice Murphy 

wanted to correct that decision. . . . 
El-entuall~ in 1943 a second case came 

along, Iikvt 1'1rplnia I: Barnetre, that again 

raised the flag salute issue and gave the 

Supreme Court the chance to reverse the 

iliinersr.ille case, \vhich the Court did. 

"Prior to Barncrte, Justicc Mm-phy had 

been joined by Justices [Hugo] Black and 

[William] Douglas in a dissenting opinion 

in thc casc of Joncv I: Opclika (1 942), 

which involved thc right of thc Jehovah's 
Witnesses to distribute handbills. All 

threc j~~stices had voted against the 

Jehovah's Witnesses in GoFlrls. In their 

dissenting Opellko opinion, thev said thev 
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LT.S. 1 /iz11 Cr11r111zic~io1te~r F'rt7111: were wrong in Gobitis and intimated a - 
,\/11rpl71 i\ <tlllldill,o nt lcfi. ~rcxt to desire to correct their error. Thev did 
Ceci-ctl-ri-\ nf Ctcrtc. COP-dell Hz~ll,  (1s  so in Barnette." 
P~-ecide~~t  Fnr111:lilr D. Ron\e~,elt, 
cerrtc~d ( r f  cc1lfe1; (r17i7r.rn1e< the Pltilitl- Murphy was a civil liberties 

r ,  

pi~re co~zctitzrtir,~~ 0 1 1  .\I~rl-clt 2 3 .  193 5. champion throughout his career, 

a philosophy hc rcflectcd whethcr 

writing with the Court's majority 

or  in dissent, In Thornhill rr.Alahama 

( 1 940), for example, he clarified 

labor's right to strike and held that 

pcaceful picketing is an exercise of 

freedom of speech. His dissent in 

Korematsu rr. Unlted States ( 1  9#), in 

which the Court upheld the U.S. 

qovcrnment's wartime internment of 

Japanese-Americans, has been widely 

quoted: 

"Racial discrimination in any form 

and in any dcgrce has no justifiable 

part whatcver in our democratic way 

of life. It is unattractive in any setting but 

it is utterly revolting among a frec people 

who have embraced the principles set 

forth in the Constitution of the United 

States. All residcnts of this nation arc 

kin in some way by blood or culture to a 

foreign 1antl.Yet they are primarily and 

necessarily a part of thc ncw and distinct 

civilization of the United States. They 

must accordingly bc treated at all times as 

the hcirs of thc American expcrimcnt and 

as entitled to all the rights and freedoms 

quaranteed by the Constitution." 
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By Eugene Gressman, '40 

F ate No. 1 ,  defined as an event over which I had no control or  anticipation, all 

began on January 4, 1940. On that day President Roose\~elt announced that he 

was nomindting Frank Murphy, then the Attorney General of the United States, 

to the post of Associate Justice of the Supreme Court of the United States. By 
January 15 his nomination had been confirmed by unanimous voice vote of the 

Senate. Frank Murphy thus became the first and only Michigan graduate (both 

B.A. and LL. B. ) ever to sit on the Supreme Court. 

No\!. it was up to me to try to take advantage of thls Fate No. 1. My first 

thought was to suges t  to the then-Dean Stason that he should try to get Justice 

Murphy to agree to select his law clerks from the most recent Michigan law 

graduates. At that time an Associate Justice was entitled to have but one la\v clerk 

per term. Thc Dean then discussed this matter with the new justice, who readily 

agrecd to confine h s  law clerk selections to Michigan law graduates. But because 

Murphv's appointment came in the midst of the 1939-1940 term of the Court, 

he was almost forced to accept Justice Frankfurter's sugestion that he select a 

recent and available Harvard la\\- graduate to serve as Murphy's law clerk for the 

remaining five or  six months of that term. 

In the meantime the Dean compiled a short list of those third-year law students 

he felt would make good la\\- clerks. 

As I remcmher, my friend John Adams topped the list. John Pickering, another 

good friend of mine, \\.as No. 2 .  ,4nd I think I was somewhere near the bottom of 

the list, perhaps at No. 6 or 7. 
It camc as no surprisc that Justice Murphy picked the first name on the list, 

John Adams, to be h s  first Michigan law clerk. But that left me \vithout any job 

prospccts and not kno\ving what area of law I wanted to be involved with. 

Fate No. 2 then steppcd in. It dcclared that I should not accept the Dean's 

s u ~ e s t i o n  that I pursue a job at a fine corporate law firm inToledo, O h o .  Fate 

told mc to say, "But 1 don't want to go toToledo." Having become an ardent New 

Dealer as In!. political faith, I said that I wantcd to go to Washington, D.C., and 

seck a job with a federal dcpartn~ent or agency. I did just that despite the dean's 

disapproval. And \vithout any help 01- recommendation from the Michigan Law 
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School, I spcnt ncarly foul 1 1 1 ~ 1 1 ~ 1 1 ~  111 

Washington hcforc finding a 1013 at thc 

Securities and Exchangc Commission. 

That job, as a part of Fatc No. 2 ,  was to 

be of incstimablc valuc in dcaling with 

administrative law cascs \~.hcn I did rcach 

my Supremc Court clcrksliip. 

Fatc No. 3 proved to be a morc gcncral 

proposition that affccted not only thosc 

on the Michigan list of potential Supreme 

Court lalv clerks but all other young 

males in thc nation. That Fatc took thc 

unfathomable form of World War I1 and 

the accompanying draft of all able-bodied 

males - including, of course, all those 

on the Michigan list of those graduates 

who were thought to be \vorthy of 

becoming a Supreme Court lanl clerk. 

As a matter of fact, it was Fate No. 3 
that limited John Adams to one term as 

Justice Murphy's law clerk; his military 

obligations forced his exit. And it \ras 

Fate No. 3 that eventually limited John 

Pickering to t\vo tcrms as John Adams' 

successor; he too left becausc of military 

obligations. 

As for me, Fatc No. 3 dictatcd that I 
too be called to prepare for military duty 

by taking thc obligatory physical exam. 

But I was rcjccted for physical rcasons. 

Indeecl, that Fatc also tlictatcd that all 

othcrs on that Michigan list of 1940 be 

called by the wartimc draft. Nor did 

that Fate stop at that point.Thc military 

draft, at a time whcn America was fully 

involved in World War 11, dcnudcd thc 

Michigan Law School of all students \vho 

might havc bccomc eligible to scrvc as a 

Supreme Court la\v clcrk. Evcn many of 

T,,,. \ 1 1 , 7 1 ~ ~ ' 1 1 1 ~  ~ ~ ~ ) ~ ~ ~ - t  J ~ I \ ~ ; C C  rc)li, ~ I - ~ I ~ ~ I : ~ ~ I I ~ C ~ ,  k f t ,  l l l l A  \ ~ ~ I I - ~ ~ / I I  L I ~  t / ~ ~ ~ ~ f z ~ l z c ~ - ~ ~ l  ~ ! f  the faculty, too old to scrvc as soldicrs or 

\ 1 1 ~ 7 1 ~ ( 3 1 , 1 ~ 7  ( 7 0 1 1 1 ~  - \ l l \ t i c c -  \-011i\ ~ I - ~ I ~ I ~ ~ ~ ~ ; ~  i l l  19 3'). \ 1 7 0 1 * ~ ,  1 \i\ ~ ~ I C C ~ ~ / O I ~ C I  ( V O I  C I - 1 1 0 1 -  sailors, lcft their teaching assignments for 
~ ; ~ 7 , ~ , 7 1 - 1 7 /  F 1 - ~ 1 1 1 1 :  I / ~ I I - / ~ / I I ,  c c , , l t e , - ,  i\ \ / 1 n 1 1 - 1 1  ~ t - i t / ~  / I ; ,  p t 1 1 ~ 1  l r t  t / l c  t o 1 t ~ l z j 7 c \ t ~ 1  o f  morc lucrativc outsidc legal jobs. 
\ \ l ~ c , l 1 1 > p / 7 c ~  i l l  T /ZO P / , i / i I 7 , 7 i ~ r < > (  i l l  l / i i \  C ; I X ( I  1 ' ) q  3 1 7 / 1 0 t f ) .  In fact, Fate No. 3 lcft me at the 

bottom of the barrel of those thought 
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capable of serving as a Supreme Court 

law clerk. There was literally no competi- 

tion for Justice Murphy's law clerkship 

once ~t was known that I had unintcntion- 

ally been rejected by the military. And 

so, with the recommendations of both 

Jo1x-1 Adams and John Pickering, Justice 

Murphy chose me to be his third law 

clerk from the 1940 Michigan law class. 

Finally, Fate No. 4 dictated that the 

three law clerks from that 1940 list will 

be remembered for the following: 

1 . Michigan's 1940 Law School class 

set a never-equaled record, for no other 

law school ever produced three Supreme 

Court l a ~ v  clerks from the same class to 

serve the salne Justice. 

2 .  My own service as law clerk 

to  Justice Murphy for five terms, 

1943- 1948, has never been equaled 

or exceeded since the Supreme Court 

Building opened in 1935, p which for the 

first time in history provided office space 

not only for each justice and a secretary 

but also for one or two la161 clerks. Since 

then, when the number of law clerks 

possible each term has risen to  four, the 

number of law clerk offices has increased, 

often located in spaces relatively remote 

from the justice they serve. 

3. The work performed by the three 

law clerks fro111 the 1940 Michigan 

class was quite different from the work 

perfornled by today's law clerks. A11 we 

had to work with was onc type15.1-iter, 

two sheets of paper with a carbon in 

between, the briefs or petitions of the 

parties to  any given case, and then 

whatever original research in the library 

we felt necessary. In short, we never even 

heard of Lexis or Westla\&. or any other 

research tool. The \,vork \vas hard and 

I often spent half or more of the night 

4. But hard though the work was, 

I have never regretted one minute of 

it. It has affected and inspired all the 

subsequent legal events in my life. Soon 

after I left my clerkship in 1948, I was 

asked to help write what became the 

leading practitioner's guide to practice 

before the Court,  entitled Supreme 

Court Practice, now in its 8th edition. 

I developed my own rather extensive 

practice before the Court, filing many 

hundreds of petitions and briefs and 

engaging in 13 oral arLpnents  before 

the Court. My Supreme Court experi- 

ence was instrumental in becoming a la\\; 

school professor, ~ v h l e  at the same time 

continuing to practice before the Court.  

So I am indeed happy n ~ i t h  the Four Fates 

that composed and p d e d  my profes- 

sional life. 

Eugene Gressman 1s a profissor emeritus 

at the Unjr-ersiy. :f Y o r t h  Carolina School 

of  Lair: He 1s rr-ell-knorin as a natlonal 

authorir/- on practjce and pi-ocedul-c h$ow rhc 

United States Supren~e Court. He  coauthord  

the lcading lair;l-ers'guide to such practice 

and procedure entitlcd Supreme Court  

Practice. T l ~ i s  authoritatjr-e guide is norr- In 

its eighth eilition (2002) .  Hls csperrlse on 

rhjs subject began In 1 9 4 3 ,  IT-/]en hc becan~e 

a lair clerk to Supl.t.nle Coui.t/ustice Frank 

;lIurphj; a 1 9 1 4  graduarc $the Unirersiy  oJ 
dlichigan Lair. School. H~s$re- j -ea~-  renure In 

rhar clerkship ( 1  9 4 3  ro 1 9 4 8 )  1s r17e longesr 

In the modern 11istori. qf Suprcmc Coul.t 

c l e~ .ksh i~s .  He has idso rrritten urtjclcs and 

pan~phiets on such procrice and procedure, 

as rvell as on other federal constitutional 

and stari1tol;r. issucs. In adilltion, hc has 

coauthored one constitutional Iarr- textbook. 

and aut11o1-2d part $0 treatise o i ~ j i d e m l  

juriscliction .4s a prirate prnctjr~oncr, he has 

$led hundreds ~Jcertiorari petitions i n  the 

Supreme Court and has oralb. argued bgore the 

Court on 1 3  occanons. His most noteir~ort ly  

argument rvas In INS v. Chadha, 4 6 2  U. S. 91 9 

( 1  9 8 3 ) .  In that  case, he represented the United 

States House ofRepresentatir,es in  its eyort  LO 

sustain the constirutlonall;~. o f the  so-called one 

house ireto procedure. 

Professor Gressman earned both his B..1. 

( 1  9 3 8 )  and J.D. (1 9 4 0 )  degree (both ri.ith 

honors)j;.on~ the Unii ,ersly  of .Ilichjgan; he 

also scrred as an editor of'the Michigan La\v 

Re~-ie\\-.  In 1 9 9 4 ,  he receired a n  Hon .  LL.D 

dejreeJrom Seton Hal l  Unir,erslq; rr.hose lair- 

school each,r.ear holds the Eugene Gressman 

.lloot Court Comper~tlon..is professor, he has 

taught  courses i n  constirut1ona1 larr; fedi.ra1 

jurisdjction, profissional responsibiliri: and 

semlna1-s In S~ipreme Court practice. He  has 

taughr some or all of these courses aL North 

Carollna. Scton Hall ,  Fordham, .Il~chigiln, Ohio 

Stare, Indiana ar I n d ~ a n a p o l ~ s ,  Catholjc, and 

GeorgeIIushington Unir.ersi9. loti, schools. In 

1 9 8 7 ,  he rece i r~d  the Frcilerick B .  .llcCa11 arrard 

for  %aching E.~cellence ar the 1-01th Carollna 

School of larr:  Born in  1 9 1  7, he still is asrlr-c 

11-rlring or adr.js~ng others in  ti-ritjng Supreme 

Court petlrions and br~ej;--, as rr.c.11 as composing 

hls or1.n articles and speeches on a r-a~.lcg- $ 
S~ipreme Co~irr  matters. He  ri-ill also bc actir-e 

In helping prepare a n in th  edition of Supreine 

Cour t  Practice. 
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establishing a scholarship that promotes diversity. 
the diversity and intellectual vitality of 

2005 issue of Leaders &Best, the Law School. He has had significant ties were scarce in law schools across the 
produced by the University of country; at Michigan, Kearse was the 

only African American of eight women 
in her class of about 350, while in Van 
Dyke's class of the same size there were 

ought the world oEAmalya Kearse. six women, all white. 
colleagues at the Law School, he 

year of law school thatVan Dyke felt his 
eyes opening, and they've been watchful 

' the Michigan Union, and people would 
stare," he safs. "It was 196 1, and we were 

sense. Still, whenVan Dyke asked what -- a white male and a black female." 

Wd Street firm," he couldn't help but 

When it came to racm issues, Van when she talked of working on Wall 
1962, black women'did not become 

ness. I grew up in Kansas City, and the As the summer went on, Van Dyke's , 

his own experience: Amalya Kearse was admired her approach to so many things," 
I - _ . ,  , ' 

Van Dyke's classmate Lawrence W. 
as well as a great analpcal ald, and sh since childhood of becoming a litigator, Waggoner met Kearse when she was an 
was never pretentious about her abilities," an almost unheard-of specialty for editor of the Michigan Law Review and he 

was a second-year staffer. women. A year apart in school, Kearse 
andVan Dyke first met as summer 
research assistants to Professor Samuel 
D. Estep. Through the prism of their 
relationship as colleagues and friends, 
Van Dyke learned his first lessons in what 



to. She didn't have a hint of a chip on 
her ~houlder. She didn't have anything to 
~kbve; she was the genuine article." 

Wall Street also took notice. 
Upon graduation, Kearse was himd as 

a lft5gator by the firm of Hughes Hubbard 
& Reed, a triumph in a day when New 
York h s  were bastions of white male 
privilege. 

She recalls her job search: "One 
gentleman told me they had no women 
lawyers, and they had only just hired 
women secretaries. Another firm said 
they had four women already." 

In 1969, Kearse became a partner at 
Hughes Hubbard and the first African 
A~rierican to be elected to partnership 
of a major Wall Street firm. Hughes 
Hubbard managing partner Orville Schell 
told The NewYork Times at the time: 'She 
became a partner here not because she 
is a woman, not because she is black, but 
because she is so damned good - no 
question about it." - 

- - 

After his own graduation, Van Dyke 
went to work in Washington, D. C., where 
he grew in his sensitivity to prejudice, 
influenced by friends' experiences and 
by society at large. He says he will never 
forget the marches and vigils he saw 
unfold in support of Ghat would become 
the Civil Rights Act of 1964. 

with his wife, Sharon, Van Dyke 
returned to his hometown of Kansas City, 
Missouri, where today he is a partner 
with the law firm of Bryan Cave. He 
has since been involved with promoting 
diversity on several fronts: in his firm, 
through numerous civic organizations, 
and as chair of the Kansas City's Human 
Relations Commission, a mayoral 
appointment. 

"It's been my passion," says Van 
Dyke. And Kearse lit the spark. "When 
I thought about what she had to go 
through, that's what kicked it off." 

The Van Dykes are giving $500,000 to 
establish their Law School scholarship in 
Kearse's honor, citing her "contributions 
to the vitality and diversity of intel- 
lectual engagement at the Law School 
during Tom Van Dyke $ law studies and 
her subsequent contributions to the, Law 
School ." 

continued past Hughes Hubbard. In 1 979, 
President Jimmy Carter appointed her to 

8 the 2nd U. S. Circuit Court of Appeals in 

Manhattan, the first woman to be named 
to that prestigious judicial body. She was 
only the second African American named 
to that bench, the first being Thurgood 
Marshall. 

Within six months, Kearse was 

mentioned as a possible choice to be the 
first woman justice on the U.S. Supreme 
Court, and her name has appeared on 
short lists for the high court ever since. 

While leaving Hughes Hubbard meant 
a sizeable pay cut, Kearse says she was 
attracted to the judiciary and to public 
service. "I enjoyed research and writing, 
and I thought the bench, especially the 
appellate bench, was a good fit for the 
work I liked best," she says. 

The most significant 2nd Circuit 
case of her tenure, in her view, has been 
United States v. Yonkers Board of Education, a 

decades-long school desegregation case 
deemed by some to be the most si@- 
cant of its lchd after Brown v. Board of 
Education. 

Kearse names her parents as her role 
models, along with another lifelong 
hero, Jackie Robinson. Robert F. Kearse 
worked as Vauxhall's postmaster, his 
dream of a legal career derailed by 
the Depression. Myra Smith Kearse, a 
physician, was the only woman in her 
medical class of 1925. The judge is proud 
to note that a park invauxhall is named 
after her kther and a multi-service center 
after her mother. 

Lonpme U-M law professor John 
W. Reed lauds Kearse's "stellar career 
on the bench" and recalls her as a 
superb student. But Reed, the Thomas 
M. Cooley Professor Emeritus of Law, 
remembers her best as "a Renaissance 
woman" with multiple interests, including 
sports and bridge. Kearse is a world-class 
bridge player who has written and trans- 
lated books on the game. 

The facts are simply indisputable. "She 
did everydung, and she did everydung 
well," says Reed, an expert on courtroom 
evidence. 

TomVan Dyke has no objection. 

TheVan Dyke File 

Nama Tom Van Dyke 

&MfiOZ J.D., 1963; member ofthe 
Law School Committee oWisitms 

Memorabk IMI Being pert 
of the "&-om-Bag Club," five married 
male lay stdents who ate heir sack 
lunches together ddy. More tban 
four decades laterr * men* b g  
with their wives, re=& Erimds, 
get together rephrly* a d  even take 

vacations as a group. 

h v 0 h  OH1 MMPE The Bretzd Bell 

0 suppallaj W "I WW forsunate 
enough to have a full tuition scholar- 
ship d three pears. I want to do for 
others what E received." 

The Kearse File 

Name: Judge Amalya L. Kearse 

U-M ties: J.D., 1 962 

Memorable U-M axp ime:  "I a very 
fond memory of the entire experience 
from beginning to end." 

h v 0 h  S P O ~  01 Campus: "The office" (where 
she worked for John W. Reed, now 
Thomas M. Cooley Professor of Law 
Emeritus, and did much of her studying) 
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Duqucrrc, dircctor of the Law School's 

Child Aclvocacy Clinic. "Hc and I have 

pollcles, or  services that benefit young 

people. Previous winners have included 

Muhammad Ali; Wendy's founder and 

CEO Dave Thomas; Neal Shine, publisher 

of the Detrolt Free Press; and Michigan 

Governor Jennifer Granholm. 

Moore's colleaLgue Elizabeth Pezzetti, 

chief judge pro ternpore of the Oakland 

County Probate Court, praised Moore 

as "a man ~ ' h o  can be respected and 

emulatetl by the entire bench for his 

devotion to children. Through his historic 

commitment to doing what is right for 

children, he has allvays extended himself 

far beyond routine judicial parameters." 

Starr Common\vealth is headquartered 

at Albion, Michigan, and operates facili- 

ties in Michigan and Ohio. 

Law School grads among NAPABA's 
'Best Lawyers Under 40' 

ser\.ed on many boards and commis- 

sions o\.cr the years and his wristlom ant1 

pcrspcctive arc always in demand. His 

opinion in the Nathanicl Abraham case 

[January 1 3, ZOOO] was widely praised as 

a fair ant1 just resolution for that young 

man, but also a fair rcmindcr of the rcha- 

bilitativc idcal that underlies America's 

Two Law School graduates, Victor I. 

King, '89, and Christina Chung, '96, ha\.e 

been named among the National Asian 

Pacific American Bar Association's "Best 

Lawvers Under 40 ." 
Eighteen young lawyers were honored 

by NAPABA, which announced the 2004 

awards last fall. The award recognizes 

"talented indi\.iduals within the Asian 

Pacific American legal community under 

the age of 40 who have achieved promi- 

nence and distinction in their fields of 

endeavor - be it the practice of la\\; 

academia, business, civic and charitable 

affairs, the judiciary, or  politics - and 

have demonstrated a strong commitment 

to civic or community affairs." 

King is university counsel for 

California State Universitv in Los Angeles 

and president of the board of trustees of 

the Glendale [California] Communiv 

College District in Glendale / La 

Crescenta. He was elected to the board 

in 1997 and re-elected in 2001. He 

ju\*enile justicc system." 

Abraham, cvho was tried as an 

adult under a 1997 Michigan law; \*?as 

convicted at age 1 3 of second degree 

murder. He was 1 1 at the time of the 

incident. Under the law, Moore could 

sentence Abraham as an adult, a juvenile, 

or give a blended sentence. 

"This court orders that Nathaniel 

Jamar Abraham be placed within the 

Juvenile Justice Svstem and committed 

to F. I. A. (Michigan Family Independence 

Agency) for placement at Boys Training 

School ," Moore decided. "The court 

shall continue to supervise the progress 

of Nathaniel Abraham and will conduct 

six month reviews of his progress. It 

is further ordered that Nathaniel ma\. 

Handschu, '66, heads Academy of 
Matrimonial Lawyers 

Barbara Ellen Handschu, '66, a 

leading family la\v practitioner in New 

h r k  City, has been elected president of 

the American Academy of Matrimonial 

Lav-yers. Handschu said her goal for the 
also serves as a director of the Center 

for Asian Americans United for Self not be transferred from Boys Training 

School without a Court Order after a academy is to pro\.ide parents with better Empov-erment in Pasadena. 

tools to work 

with their 

children after 

the parents 

divorce. 

.4 columnist 

on familv 

law issues for 

The Yational 

Lou. Journal, 

Hanschu serves 

hearing, with notice to the prosecutor Chung is project director at the Asian 

Pacific American Legal Center (APL4LC) 

in Los Angeles, where she has spear- 

headed lawsuits challenging sweatshop 

abuses in major clothing companies and 

won significant settlements for Asian 

and Latino immigrant workers. Under 

her leadershp, APALC filed a ci\.il rights 

complaint against the county \\*elfare 

department charging discrimination 

against people \vl~ose English was limited 

and won 5 1.7 million in back benefits for 

low-income clients. 

and defense. This sentence shall be 

effective until Nathaniel reaches age 2 1 

\vhcn this court loses jurisdiction. This 

shall be a treatment program involving 

individual and group therapy for he and 

his family and shall include positivc role 

models \vith positive rewards for proper 

behavior." 
"When I taught Children and thc 

Legal System in fall 2003, I invited Judge 
as special counsel to Maycrson Stutman in 

Neu.York City. She restricts her practice 

to trial and appellate family la\\. issues 

and is a nationally recoLpized expert on 

custody. 

Moore to speak to my class about the 

Nathaniel Abraham case and the present 

and future of juvenile justicc," Duquette 

added. "He \*.as a terrific influence on the 

class." 

The annual Starr Common\vealtl~ The American Academy of 

Matrimonial La\v!,ers is con~posed of the 

nation's top 1,600 divorce and family law 

attorncvs. 

award honors those \vho havc made 

a lifetime commitment to programs, 
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Susan Eklund, '73. serves as U-M dean of 
students 

Susan Eklund, '73, who is well kno\\m 

to the Law School community through 

her service as assistant dean for student 

affairs and associate dean, has been named 

University of Michigan interim dean of 

students through June next year. 

Eklund, who earned both her bache- 

lor's and la\\. degrees at the University of 

Michigan, was named to the interim post 

last summer and her interim appointment 

was extended in November. A search 

committee is expected to recommend 

a permanent dean of students by spring 

2006. 

University of iMichlganVice President 

E. Royster Harper cited Eklund's depth 

of experience in announcing Eklund's 

appointment. Eklund was the Law 

School's assistant dean for student affairs 

for S years and served as associate dean 

for 15 years. At the Law School, she was 

responsible for overseeing admissions, 

financial aid, registration, academic 

advising, student standards, discipline and 

professional responsibility certification, 

career planning and placement, services 

for students with disabilities, and student 

programs. 

She retired last April after serving 

five years as director of user services for 

Michigan Administrative Information 

Services and M-Pathways. 

"With nearly 30 years of solid student 

affairs and leadership experience, Ms. 

Eklund is a seasoned professional who can 

assist the Office of the Dean of Students 

in maintaining its mission: To ensure that 

students accomplish their educational 

and personal goals within the context 

of the broader academic purpose of the 

University," according to Harper. 

"Her proficiencies and insight will play 

an important role in planning, guiding, 

manageincnt, and accountability for the 

dean of students' area during this inter- 

vening period. We are truly appreciative 

of the fact that she has come out of retire- 

ment briefly to assist us at this time \vhile 

we launch a comprehensive national 

search for a permanent dean of students." 

Saunders: Children deserve special 
protection 

"Reasonableness" is a critical measure 

for Kevin W. Saunders, 'S4, and is the 

cornerstone of the argument for restric- 

tion that he lays out in his most recent 

book, Sar.ing Our Childrenfrom the First 

Amendment (NewYork University Press, 

2003). 

Saunders, a professor at Michigan 

State University College of Law, applauds 

current restrictions that prohibit distribu- 

tion of sexual material to children and 

arLpes that the prohibition also should 

embrace violent, vulgar, or profane 

materials and music that contains hate 

speech. 

"The word 'reasonable' is important 

here," Saunders writes. "If the dual 

approach argued for here is to have any 

meaning, that meaning is that restrictions 

when children are involved need not 

meet the strict scrutiny tests required for 

most restrictions involving adults." 

Saunders recognizes the value of free 

spccch in a democratic society like this 

one, and stresses that restrictions applied 

to children must be explicit and very 

clear that they do not apply to adults. 

But he considers children to be a 

special category for protection. "The 

thcsis of t h s  work is that the First 

1 SAVINGOUR 1 
- .  c ,- * * 7 -*< F- r -  - I - .- 

- i ., L 

FROM THE 

FIRST AMENL3MENT 

Amendment should function differ- 

ently for children and for adults," he 

writes in the introduction. Making h s  

case through chapters like "The Most 

Important Freedom ,""The Costs of 

Free Expression," "Children and Other 

Constitutional Rights," "Obscenity," 

"Violence," "Hate Speech," "Advertising," 

and others, he concludes 255 pages latcr 

that "reasonable restrictions on the access 

of children to negative media influences 

should be recopizcd as constitutional." 

Saunders also is the author of I'iolence 

as Obscenity: Limiting the illedia's First 

Amendment Protection (Duke University 

Press, 1 996). 
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ncctl 

hhay "Rockv" Dhir, '99, knew 

what kintl of foundation hc ~ iou ld  

when hc dccidcd to launch his 

Icgal rcscarch firm: Hc would usc the 

training hc rccci~wl in thc Law School's 

Lcgal Practicc Program as thc model for 

training his own rescarchcrs. 

Lcgal Practice, launchecl in 1996 

as a t\~ro-scmcstcr requirement for all 

first-year law students, tcaches students 

thc skills of lcgal research, writing, and 

analysis in assicpments ranging from 

interoffice memos to dispositive motions 

as well as briefs, letters, advocacy 

comniunications, and the many other 

sorts of communications that are part of 

practicing law. The course also includes 

training in oral and written advocacy. 

Thc program is taught by fulltime 

clinical faculty and takes the place of 

thc Casc Club system taught bv third- 

year law students that had been used for 

qcnerations of law students. Dhir knew 

how hc had benefited from the Legal 

Practice Program and knew that he could 

use it as a launch pad for fashioning his 

own training program. 

To discuss how best to proceed, he 

rcturncd to the Law- School to meet 

~ 4 t h  GraccTonner, director of the Legal 

Practice Program and his Legal Practice 

teachcr, Carolyn Spencer. (Since teaching 

Dhir's class, Spcncer has bccomc an 

attorney-counselor in the Office of 

Carccr Scr\-ices and no longcr teaches in 

thc Legal Practicc Program .) 

"It was a pleasurc to scc onc of my 

formcr studcnts return to thc La~v School 

to seek our advice," Spencer said. "As 

both Rock~r's Lcgal Practice professor and 

Carccr Services counselor, I'm proud to 

have hclped Rocky achicvc his goals." 

By thc ycar 2000, Dhir was rcadv to 

bcgin assembling thc pieces that ~~rould 

hccome Atlas Legal Rcscarch the ncxt 

sear. That meant traveling to India, 

where he planned to rccruit and train his 

rcscarchers. Dhir was born in India, but 

lcft to comc to the Unitcd States when he 

was bvo. 

Dhir saw many good reasons for using 

India-based researchers. Obviously, they 

would bc less costlv to hire than domestic 

researchcrs. But also: 

Educated Indians speak English. 

India's legal system is rooted in English 

common la\\; like the U.S. legal 

svstem 

India's legal documents are written 

in English, and legal researchers are 

fluent in the lanLguage and accustomed 

to worhng in it. 

Finall?; it's davtime in India when it's 

nighttime in the United States - so 

Atlas' Indian researchers can provide 

"overnight" service to their American 

clients. 

"Ho\v did I train them?" Dlir  asks. "I 
took what I had learned in Legal Practice, 

and bravely n-cnt oI7er there [to India] and 

did the same thing.'' He opened Atlas in 

2001 and says it meets needs throughout 

thc legal profession. For esample: 

For solo practitioners, "the best part is 

that our solo attorney clients save on 

the trel~~endous overhead costs that 

comc with hiring full-time associate 

attornc\.s." Solo practitioners also 

can use Atlas to cut do\\n the time 

t h c ~  spend in rcscarch and document 

lvriting. 

For small and mid-sized la\v offices, 

there is no necd to be understaffed 
\{.hen work loads increase because the11 

can turn to Atlas' researchers as the 

nccd arises. 

For lar-gc la\\. firms, "Atlas' services 

enable large firms to grolv at sustain- 

able rates that \\.ill survive even rough 

rcccssions." Large firms don't have to 

Alllirn "Eocl:i " Dhir, ' 9 Y ,  11 it11 Cclrcc~r- 
Cer~'iccc c7itn1-ilci -coz~ri\cIor C'c~roh 1 1  

q17ericcr; 11,110 I I ~ ~ I ~  Dllit-'< Le?(rl PI-ociicc 
tclrcller- u'lierl l1c oitelitlerl tlie L ( I ~ I  (clionl. 

over-hire \\.hen business booms and 

then la\. off when it contracts. 

Atlas Research wasn't an overnight 

qoal for Dhir. He aln~a!.s had been 

interested in business and in running his 

own business. He knew, as he told a Law 

School audience last fall, that practicing 

law is "a great option, but not your only 

option ." 
Like manv Law School graduates, he 

clerked for a judge - in Dhir's case for 

the chief judge of the Northern District 

of Texas. Also like manv Law School 

qraduates, he nras offered a position with 

a major la\!. firm -but Dhir turned 

down the offer. 

"It was a very tough decision," he 

explained, but "I wanted the freedom 

of charting my o n n  course." He liked 

the idea of being independent, and \r-as 

\villing to live spartanly while he worked 

toward that dream. 

So he did what few law scllool 

graduates do: He returned 11ome to 

Dallas and moved back in with his 

parents. No shortcoming here, he 

explained. "I comc from a culture wherc 

it's not a disgrace to live at home." 

"I had this business idea," he continued, 

"and I didn't want to get comfortable, 

and used to a salary, and thcn not be able 

to do it. 

"And I didn't want anybod\r to do it 

first ." 

So he launched Atlas and his own solo 

practice firm. No\\; he finds, la\\-vers and 

firms that hire Atlas also often arc taking 

him on as co-counscl in thcir cascs. 

As Dhir says, it's a "\vin/\vin/\vin 

situation ." 
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Specia ni speakers 

E ach graduating class elects one of its members to deliver 

a talk at its cosi~mesicemen t ceremoiiies - asicl gracluates 

eiij o ~ e d  a ersioi~ of this traditioil last fall ~vlieii an ou tstaiiclislg 

iilesiiher of each ~-e~rnioii group cleli~~ered a fealurec1 talk as part 

of the reuiiioii ~~eekencl 's  activities. 

RIai7- Snapp, '84, corporate vice president and a deputy 

ueneral cousisel of Microsoft Corporation, was featured speaker b 

for the reunion ~veekeiicl in Septembel: which l~rouglit hack 

to tlie Law School niesill~e~s of  lie classes of 1979, '84, '89, '94, 

aiid '99. Larry D. Thompson. '74, forslier deputy U.S. altoruey 

general aiid i ~ o ~ v  senior vice president/geiieral counsel or 

PepsiCo, was tlie special speaker for the reunion ~veekencl in 

October for meiiihers of the classes of' 1949, '54, '59, '64, '69, 

asid '74. 

At 1,oth gatherings, Dean Evan H. Canlinker outliiiecl tlre 
"State or the Law School," discussislg curl-en1 activities, inilia- 

lives, aiid h t u r e  plans, and aiis1~7ered graduates' cluestioiis. 
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Mary Snapp, '84 
Corporate Vice President, Deputy 
Counsel Law and Corporate Affairs 
Department 
Microsoft Corporation 

Mary Snapp, who joined Microsoft 17 
vears ago, narrated Power Point screens 

of then-and-now that traced how much 

has changed sincc she and her classmates 

were law students - and how quickly 

those changes have occurred: 

Jimmy Carter, then Ronald Reagan 

were president. Cheers and Hill Street 

Blues were in their original runs and 

drawing hordes of telcvision viewers. 

Bv 1994 Friends was the popular televi- 

sion show, and Gcorge Herbert Walker 

Bush was president. Thcn Bill Clinton 

and George W. Bush moved into the 

Oval Officc. Sex In the  Clt~r. becamc a 

television staple. 

Forincr Playboy Playmate turncd 

feminist Gloria Steincm was an 

inspiration to Snapp and other young 

ulomcn who aspircd to\fvard carcers. 

Recently, Snapp noted, shc \vas talhng 

with two women at Microsoft who 

told hcr "they \\.ere inspired by the 

technolop itsclf." 

Thc adoption of tcchnology has accel- 

erated, with PCs, cell phones, and DVDs 

rising to dominance in very short periods 

of time, Snapp rccounted. Sevcntccn 

years ago, ~vhen she joined Microsoft, 

e-mail was "very rudiincntary" and did 

not allow you to correct your message, 

she related.Toda!; e-mail is a major form 

of communication within and among 

business mates and individuals around 

the world - and it's easv to correct your 

message if you catch your mistake before 

VOU hit "Send." 

Similarly, cell m hones, once considered 

curiosities, now often have replaced land 

line telephones - and today's versions 

can take digital photos and handle e-mail 

as well. Computer-based games have 

become big business, and the burgeoning 

development and popularit\- of hi-tech 

qames continues to raise new legal issues, 

especially in the field of intellectual 

property. 

Information dispersion has exploded 

in unimagined ways, Snapp recounted. 

.40L began in 1 990, h4SN and h4SNBC 

in 1995. "I don't know about you, but I 

rarely watch telej-ision [ne\vs] anymore," 

she reported. "But I check online several 

times a day." 

Our dailv language, too, has incorpo- 

rated the teclmolop-spawned, jargon- 

ized language that Snapp jokingly calls 

"Geek Grock." It's common practice to 

sav "firc up" \.our computer or "launch" 

a product. Music, video, Napstei- (both 

qenerations), all havc become part of 

the "broad cultural movcment" that has 

been occurring ovcr the past decadc 

and leading many pcople to bclieve that 

\~~hatcve~-  is on the Internet should be 

available free to cveryone. The law has 

been racing to catch up to and control 

frce distribution via the Web, and today 

"music companies have found a way to 

license the music and make it alvailable 

online." 

Other issues have arisen, too: 

The electronic junk mail known as 

spam has become a daily hazard of 

opening your e-mail, despite the 

best of filters: Today it is estimated 

that "well o\-er 50 percent of e-mail 

that goes over the system is spam," 

according to Snapp. 

Privacy issues and online profiling 

continue to elude easv solutions in the 

Security issues from "literal dumpster 

diving" to "phishing," plus invasions 

bv viruses and lvorms, continue to 

challenge the security of modern data 
pthering, storage, management, and 

transmission. 

Coiltracts are taking on new meanings. 

For example, what does it mean to 

accept a contract in the online \voi-ld? 

Such changes have become pervasive 

parts of our wav of life, but actually have 

occurred over a very small number of 

years, according to Snapp. And for the 

future, \ve only can espect that rapid 

change will continue to characterize our 

lifestvle. 
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Larry D. Thompson, '74 
Former Deputy Attorney General 
U.S. Justice Department 

Larry D. Thompson, \\rho became 

senior vice president and general counsel 

of PepsiCo at the beginning of this 

year, delivered a \vide-ranging talk that 

touched on issues of securitv versus civil 

liberties in the post-9/ 1 1 world, the 

effort he led to increase diversity within 

the U.S. Justice Department, and the role 

of la\\-yers in American corporations and 

societv. 

The search for a successful post-9/ 11 

balance between keeping Americans 

safe and protecting their constitutional 

liberties will continue for a long time, 

he predicted. "This is going to be an 

ongoing, dynamic process. We're going to 

s t rug le  as a socie? in finding the balance 

of security and our civil liberties." 

Part of that balancing act took place 

in 2004 when the U.S. Supreme Court 

ruled that detainees at Guantanamo Bay 

Naval Base in Cuba should halve access 

t o  the courts to determine why they 

are held. Because of that restriction's 

effect on battling terrorism, "we may 

need to hare a national security court," 

Thompson said. This is because the "best 

way to get information is to get it during 

detention. The Supreme Court has put 

limits on this. We may nccd another 

mechanism. . . .The best way to get 

intelligence ic through detention and 

interrogation during detention." 

Thompson also addressed: 

Affirmative action 
The decision that the Supreme 

Court reached in the 2003 case chal- 

lenging Law School admissions policies 

"in a strange sort of \fray is accept- 

able to the government" even though 

President Bush opposed the University of 

Michigan program. By the time the Law 

School case wras underway, the Justice 

Department already had realized that 

it needed to increase diversity among 

its own attorneys. As the Law School 

case made its \fray through the courts, 

Thompson was heading the department's 

first-time-ever effort to diversify its 

ranks. "We implemented a diversity 

effort. . . . A diversity program is very 

important, and I am very proud of what 

we did at the Department of Justice," 

Thompson said. 

The impact of 9/ 1 1 
The terrorist attacks of September 

1 I ,  2001, launched a newr era in which 

U.S. citizens for the first time must live 

with a threat of "mass murder," according 

to Thompson. The terrorist threat is 

"stateless and shadowy" and demands 

that protection shift from responding to 

an event to preventing it. Most of those 

charged with terror-related activities, like 

the cell of six people in the Buffalo, New 

York, suburb of Lackawana, have been 

tried within the regular criminal justice 

svstem, as they should be, not by military 

courts or tribunals, When irregularities 

have surfaced, like they did in a case in 

Detroit, the suspect properly has been 

acquitted. 

Detention 
"We do not have a concept of preven- 

tive detention in this country, and I am 

not advocating that we adopt preventive 

detention. But ure [federal authorities] 

did use the material witness statutes 

- an independent judge can detain [a 

material witness] - and that's something 

I think has been a success." 

The FBI interviewed some 7,000 

people after 9 1  1 1 , about 1,000 of 

whom were illegal aliens. Afterward, 

thlnking that these aliens already had 

been identified, Thompson authorized the 

FBI to proceed 1vit11 investigation of the 

immigration status of these 1,000 aliens. 

Loohng back on that decision, he said, it 

might have been handled differently. 

Lawyers and their role in society 
Corporate scandals, like those 

involving Enron, occurred in part because 

"la\vyers were afraid to give indepen- 

dent professional advice. . . . They were 

blinded by the money they were mahng." 

Lawyers must reemphasize their 

role as neutral, professional advisers, 

Thompson said. "There's nothing wrong 

with good, hard-nosed, fair criticism," 

he explained. "When you look at our 

profession, we're trained to be critical, 

to analyze. . . .We need to question, to 

be critical, and our profession is going 

to play a leading role in this process, 

obviously." 
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ith an outstanding entering class, 

five newp faculty members, the 

launch of a capital campaign to fund 

expansion of the Law Quad, and new 

curricular initiatives, the La\v School 

continues to be in the forefront of legal 

education and is headed into a brighter 

than evcr future. 

Thzt's the picture that Dean Evan H. 
Caminker drew in his "State of the Law 

School" talks to graduates \\rho returned 

to the Law School for reunions last fall. 

The "heart and soul" of the Law 

School is its outstanding students, and 

this year's 38 1 -strong entering class 

continues that tradition, Caminker 

reported. This year's first-year students 

rank in the 96-97th pcrcentile in Law 

School Aptitude Test scores. And this 

is the third consecutive year that the 

entering class has brokcn the preceding 

record for thc highest combination 

scorc of LSAT and undergraduate 

Grade Point Ajreragc. 

Thc class also is "quite divcrse" in 

manv w7ays. Nearly sistecn perccnt 

entered Law School after working in a 

diffcrent carecr, about 1 5 perccnt have 

at lcast one parent \vho ncver earncd a 

collcgc dcgrcc, and 12 pcrccnt alreadv 

hold anothcr advanced degrcc. Forty- 

six pcrccnt are womcn, 7 percent 

are African American, 6 pcrccnt are 

Latino, and 2 pcrccnt are Nativc 

American. 

Five new faculty members joined 

thc Law School this academic vear: 

Corporate law espert Alicia Davis 

Evans; Vikramaditya S. Khanna, 

a scholar of both U.S. and Indian 

corporate and securities laws; business 

law specialist, Certified Public 

Accountant, and real estate broker 

Roshunda Price, '9 3, who is working 

with the Law School's Legal Assistance 

for Urban Communities Clinic in 

Detroit; public international law 

specialist Steven R. Ratner, \vho has a 

special expertise in nations, like those 

of eastern Europe, that are mahng the 

transition from one legal /economic 

system to another; and Kimberly 

Thomas, who is teaching in the general 

civil/criminal clinic. (A story on these 

new faculty members, with their 

photos and biographies, appeared on 

pages 30-33 in the Fall 2004 issue of 

Larv Quadranjle Notes.) 

Statc financial support for the Law 

School continues to dwindle, and this 

ycar accounts for only about 3.1 5 
perccnt of the La\\. School's budget. 

As a conscquence, private donations 

are a major factor in La\v School 

financcs. The School's traditional Law 

School Fund annual giving program 

is more critical than ever, and, in 

addition, the School has launched "an 

important capital campaign to fund 

cspansion of the Law Quad." The onlv 

cxpansions to the 75-war-old La\v 

Quad have been construction of 

the aluminum-faced section of 

the Legal Research Building in 

the 1950s and the underground 

Allan F. and Alene Smith Librarv 

that opened in the 1980s. "We 

need more space" and "~ve  need 

a new kind of space," Caminker 

explained: The number of faculty 

has grown, as has the number of 

courses the Law School offers. 

But class sizes have shrunk as 

teaching st\rles have shifted from 

large lectures to smaller discus- 

sion-centered classes and seminars. 

(A more complete discussion of 

t h s  appears in Caminker's Dean's 

Message in the Fall 2004 issue of 

Larrr Quadrangle Notes.) 

New curricular initiatives include 

a plan to expand the reach of the 

Legal Practice Program, a required 

first-year shlls course, into the 

realms of business and transac- 

tional la\\. in upper-level courses. 

Last fall, the Law School launched 

a new Pediatric Advocacy Clinic, 

which combines expertise from 

the Law School, Medical School, 

and Mott Children's Hospital. The 

Law School also is launching a 

new initiative to expand students' 

opportunities to participate in 

public service work. (See storv on 

pagc 4.)  
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The receptions on these pages reflect all class giving during each class' reunion counting period, ivhich began 

July- 1 , 2003, and ended two weeks after each class' reunion celebration. Total Class Giving deinonstrates the 

generosity of the class during h s  time period. Photos show activities at the reunions. 

Class of 1954 

CO-Chairs: La\\?-ence L. Bullen and 
Myron kl. Sheinleld 

Committee: Robert  B. Akens;  Stephen 
A.  Bromberg; Paul B. Campbell; Granger 
Cook Jr.; Roderick K. Daane; Robert  B. 

Dornhaffer; Benton E. Gates Jr.; Norman 
N. Gottlieb; Hugh G. Harness; Carl A. 

Hasselw-ander; Leonard Kravets; James S. 

Patrick; Herbert  S. Ruben; John F. Shantz; 
Theodore J. St. Antoine; William K. Van't 

Hof; Stanley R .  Weinberger; Marvin Oscar 
Young; Richard\Y!Young 

Class Participation ... 47% 
U F  Gifts and Pledges ... $102,500 
Total Class Giving. ..$3 1 1,000 

Donors to Law School Fund 
$10,000 TO $24,999 

Lawrence L Bullen 

M:?-on lvl Shemleld 
Theodore J St Antome 

$5,000 TO $9,999 

Carl A. Iljsselwander 
William G. Hyland 

$2.500 TO $4,999 

Chrls T Chrlst 
Cljne W Durst Jr  

Shgeru  Eb~hara 

$1,000 TO $2,499 

Karl E. Braunschneider 

Paul B. Canlpbell 
Milo G. Coerper  
Roderick K. Daane 
Robert  B. Dornhaffer 

Norman N. Gottlieb 

John S. Mager 
Hugh G. Harness 
James L. I-Iowlett 

Robert  J. Kilgorr 
Warren F Krapohl 

Alvin P Lipnik 

Donn B. M ~ l l e r  

JustinT. Rogers Jr. 
Bradford Stone 
I\/lalcolm J. Sutherland 

Donald 1M. W~lkinson Jr. 
Robert T b'mston 

.4rthur M. Wisehart 
Richard \V. Young 

$ l TO $999 

Bernard Abrams 

Nola Allen 
Gaylord L. Baker 

George B. Berridge 
Robert H .  Bloom 
William S. Bonds 

Stephen A. Bromberg 
Larry J. Burke 
R o b e r t W  Cary 
Ralmond h.1. Champlon Jr  
Charles H .  Cleminsha\v 

Howard A. Cole 
Julius Denenberg 

Jerry A. Donley 
David D. Do\\TI Jr. 
Clyne W Durst Jr. 
Richard A. Enienmann 
John S. FaUon 
JamesT. Frost 

Jack F. Gardner Sr. 

Roger K .  Gar[& 
Henry W. Gleiss 
Herbert!.. Goldsmith Jr. 

James A. Hildebrand 
Alan R .  Hunt 
Constantine D. Kasson 
John B. King 

Lawrence A. King 
Leonard Kravets 

John N. Leddy 
George M. Mack 
Joscph R.  Matsen 
Patrick I-I. McCauley 

Macly n T. Parker 
Ra)mond J. Payne 
Robert M. Radner 

Chester F. Kelyea 

Walter J. Roper 

Harold A. Ruemenapp 
John F. Shantz 
Abral~am'l' T. Siu 
JeromeV. Sluggett 
Ann 1% Tronibadore 
William K.Van't Hof 

John K .  VonLackum 
Stanley R.  Weinberger 
John M. Wilson 
Marvin 0.Young 
Allen Zenmol 

Donors to Endowments, 
Capital Projects, and Other 
Restricted Funds 

$100.000 AND ABOVE 

Robert B. Alkens 
John E. Riecker 

$ I  TO $999 

Jeromc S. Fanger 

Planned Gifts 

Rlchard W.Young 

Class of 1959 

Committee: Gerald L. Bader Jr.; Stanley 
N. Bergrnan; Chal-les F. Clippert; John 

H. Jackson; James P. Kennedy; Jerome 
B. Libin; J. Lee Murphy; Hilary F. Snell; 
FI-ank K .  Zinn 

Class Participation ... 35% 
LSF Gifts and Pledges ... $183,252 
Total Class Giving ... $363,333 

Donors to Law School Fund 

$25,000 TO $49,999 

Louis Pcrlmutter 

$10,000 TO $24,999 

Stanley N. B e r p a n  
Jolm H.  Jackson 
Jerome B. Libin 
DenisT. Rice 
John E.  Schippel 

$5,000 TO $9,999 

Donald A. Hines 

Frank D. Jacobs 
Leroy A4ichacl Jr. 
Leonard B. Sch\\,artz 
Wendell A. Smith 
Jolm l? W~ll iams 
Frank K. Zinn 

$2,500 TO $4,999 

Ed~vard Bransilver 
Robert hi .  Brucken 
James T Funaki 
Stanley Hirt  
Ednrin C.  Landis Jr. 

J. Lee Murphy 
Joel D. Tauber 

$1,000 TO $2,499 

William E. Bo\\rser 

Jamcs L. Burton 
Guido J. Casari Jr. 
Thomas A. Dieter~ch 

Wallace M. Handler 
George Q. I-lard\vick 
Arnold IHenson 
Barry J-Jirscl? 

E. Campion Kersten 
William R. Norris 
Ronald J. St. Onge 
John lvl. Swvinford 
George S. Tulloch 

$ 1  TO $999 

Harry M. Asch 
Stanton J-I. Bcrlin 
Homcr S. Bradley Jr. 
James W Brchl 
Richard C.  Brunn 

G.  Sidney Buchanan 
Edward D. Bureau Jr. 
Donald W Carlin 
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Samuel R. K. Chang 
Davirl C. Cncy 
Lynn \V. Fromhcrg 
Malccilm H. Frnmlw 
lira<llcy M. Glass 
Rohcrt H. Gorskc 
.All,crt E .  Grintnn 
Jamcs J. Hall 
Davitl I. Harfclrl 
Wolfgans Hnppc 
John T. Jcandrcvin 
Marten R. Jenkins 
Al~rin S. Kaufer 
Jamcs P. Kcnnctlv 
Frank J. Kinn 
\VaIter W. Kocher 
Hans C. Krucgcr 
Lzxvrcnce J. La Rrie 
Paul M. Laclas 
Wavne Lecngran 
La\vrcncc E Levine 
Ronald J. Linder 
Nicholas A. Longo 
Pcter S. Lucyshyn 
Mclvyr~ I. Mark 
Wilhur J. Markstrom 
John A. Matta 
Rohert S. McGeough 
Alan F. Meckstroth 
Rohcrt F. Mitchell 
William H. Morman 
Dayid A. Nelson 
Gcoree E. Parker 111 
john F. Po\vell 
Georgc R. Richards 
John Butler Sch \vcn~n~ 
Davitl Y. Smith 
Hcrhcrt \V. Solomon 
George C. Ste\lrart 
Ed\vard R. Stulbcrg 
Robert P. Volpe 
Marilyn M. LVangcr 

Donors to Endo\vments, 
Capital Projects, and Other 
Restricted Funds 

5100,000 AND ABOVE 

Fretlcrick I? Furth 

550.000 TO 599.999 

Frank K. Zinn (In memory of FrankT 
Zinn '39) 

525,000 TO 549,999 

John D. Rnylcs 

55,000 TO 59.999 

John P. \4'illiams 

Class of  1964 

Co-Chairs: Michael \I. Marston and 
Thomas E. Palmer 
Committee: James R. Rorthxrick; 
Timothy K. Carroll; James L. Copcland; 
Ir\rrin J. Dinn; Daniel R. Elliott Jr.; Leon 
E. Irish; Justice G. Johnson Jr.; James 
L. Krambcck; John E. Moek; Stephen 
W. Roherts; Richard A .  Rossman; Neal 
Schachtel; Lloytl A. Semple; Marvin S. 
Sh\vedcl; James M. Wilsman; Stephen M. 
Wittenhcrg; James D. Zirin 

Class Participation.. .32% 
LSF Gifts and Pledges ... $127.303 
Total Class Giving ... $128,803 

Donors to Law School Fund 

5 10,000 TO 524.999 

Melinda M. Morris 
Thomas E. Palmer 
E. David Rollert 
James D. Zirin 

55.000 TO 59.999 

H. Lee Blumher_~ 
Irwin J. Dinn 
Michael\'. Marston 
Philip Mc\lrecny 
La\\rmcc G. hlcyer 
Pcter S. Sheldon 

52,500 TO 54,999 

\Villiam R. Dunn 
\I!illiani T. Huttnn 
Justice G. Johnson Jr. 

5 1.000 TO 52.499 

Rohert J. Rattista 
Dennis P. Redell 
Thcodnre L. Rendall Jr. 
Jamcs R. Rortli\vick 
Jamcs L. Copeland 
Alan D. Croll 
Ronald K. Dallly 
Danicl R. Elliott Jr. 
John W. Erickson 
Fred J. Fcchhcimer 
Rohcrt L. Freedman 
J. Portis Hicks 
S. OloF Karlstrom 
\lrillia~ii J. Madrlcn Jr. 
Donald L. Martin 
John E. Mngk 
Donald A. Picrc~: Jr. 
Kurt E. Richter 
Stcphcn\V. Rol>rrts 

R~charcl A. Rossman 
Neal Schachtel 
Cheever Tyler 
Rohcrt G. \4'addell 
Kenneth P. \lralz 
John P. Williams 

5 I TO 5999 

Robert D. Andrexrrs Jr. 
Philip B. Raqq 
\licente B. Gaspar 
M a n i n  J. Brenner 
E. Alan Rrumberger 
Timothy K. Carroll 
Alan G. Choate 
John J .  Connauyhton 
Charles K. Dayton 
Marc G. Denkinger 
Michael A. Dively 
John J. Dood 
Henry M. Ekker 
Ales Fisher 
K. Michael Foley 
.4lbert S. Golhert 
Rnhert E. Goodrich 
Casper 0. Grathwohl 
James If: Greene 
Ronald R. Hanlon 
John F. Hanson 
Ira G. Harris 
Charles D. Horner 
Spencer C. Hunt 
Peter\\! Hyde 
Dcnis A.  Jacques 
,411!n D. Kantor 
Patrick J. Kearney 
John .4. Kim 
Jaines L. Kramheck 
Alan R. Kravets 
Rohert hl. Kroenert 
Paul L. Leeds 
Timothy \l! Mast 
Richard L. hlathias 
Joseph F. McDonald 
Samuel J. hlcKini I11 
George C. ~McKinnis 
\lrilliani S. hloody 
James J. Nack 
Jamcs M. Poxvell 
Larry A. Pulkrahek 
Charles A. Sailstad 
T. Gordon Scupholm I1 
Lloyd A. Scmplc 
Dayton E. Soby 
James J. Spolyar 
Kenneth E.  Stewart 
Lester J. Tooman 
John D. Tully 
Walter .A. Ih-irk 
Danicl \b! Vittum Jr. 

1. Michael \Varren 
David G. Williams 
Stephen M. Wittenberg 

Donors to  Endowments, 
Capital Projects, and Other 
Restricted Funds 

$1,000 TO 52.499 

Ir\r,in J. Dinn 

5 I TO 5999 

Daniel R. Elliot Jr. 
S. Olof Karl4trom 
Rohert G. \lraddell 

Class of 1969 

Co-Chairs: Peter P. Garam; Rohert E. 
Gooding Jr.; and Stanley S. Stroup 
Committee: Ben J. Abrohams; JohnT. 
Blakelv; Stephen C. Rro\\m; Marilynn J. 
Cason; SpencerT. Denison; John E. 
Dew-ane; D m 1  J. Grinstead; h ~ d e r i c k  
h m b e r t ;  John F. Lynch; Joseph L. 
McEntee Jr.; James P. Murphy; Allen J. 
Philbrick; Donald E. Shelton (Honorary): 
Ronald L. Llralter: StevenY Winnick 

Class Participation ... 3 1% 
LSF Gifts and Pledges ... $222,300 
Total Class Giving ... $354.300 

Donors to Law School Fund 

525,000 TO 149,999 

Peter P. Garam 
Robert J. Kheel 
Arnold hl. Nemiro~v 
Stanley S. Stroup 

510.000 TO 524.999 

Maril\.nn J .  Cason 
Robert E. Gooding Jr. 

15,000 TO 59.999 

Joseph L. hlcEntee Jr. 
Thomas M. 0' L e a n  

52.500 TO $4.999 

Lori Klein Adamck 
David L. Haron 
Jim D. Korslioj 
Rohei-t J. Millstone 
B. Lance Sauertcig 
Roger C. Siske 
David E. \Veiss Jr. 
5 1,000 TO 52.499 
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Essel\+:. Bailey Jr. 
Charleq\V. Borgsdorf 
Stephen C. Brown 
Richard F. Carlile 
SpencerT. Dcnison 
Harold E. Fischcr Jr. 
Charles L. Ga-pebin Ill 
Stephen P. Kikoler 
Chan Jin Kim 
Richard M. Kohn 
Van H. Leichliter 
G a n  M. Macek 
Rickard F. Pfizenmayer 
StevcnY. Winnick 
Lawrence E .Young 

$ I  TO $999 

Sam L. Ahram 
Ben J. Abrohams 
Stephen \f! Andrew 
Ben Barno\\ 
William A.  Chiltlress 
Joel E. Cooper 
E. Duane Cubitt 
John P. Davis 
Paul R. Dimond 
Donald R.  Epstein 
Robert D. Evans 
\V Anthony Feiock 
Terry E.  Fenzl 
James R. Frederick 
Stuart A. Fnedman 
Peter E. Goodstein 
Richard B. Gorman 
Darrel J. Grinstead 
Law~ence  E. Hard 
Philip J. Harter 
Marshall D. Hier 
John R. Holmes 
N. Thomas Horton 11 
J. Richartlson J o h o n  
Rohcrt P. Johnstone 
James M. Justin 
Gerald H. Kahn 
h l a n  B. Kahn 

Joseph J. Kalo 
Ed\vartl S. Kaplan 
Ralph L. Kissick 
Fretlrrick Lamhcrt 
John M. LeFexre Jr. 
Walter H.  Lindsay 
Charles H.  Lock\vnotl 11 

Lyle L. Lopus 
Samuel U! IZ! Mandell 

Richard C. Marsh 
Da\id C. Mastbaum 

M. Brucc McCullough 
Robert M. Meisncr 
Richard E.  Meunier 
\Yilliam S. Moore 

G. Alfred Mudge 
Stephen M. Ne\vman 
David E. Nims 111 
Richard H. Nimtz 
David F. Nitschkc 
Robert H. Norris 
Donald S. Owens 
Allen J. Philhrick 
Louis D. Pierce 
Norman A. Platt 
R. Peter Prokop 
Harold Ur. Reick 
Urban C. Remmel 11 
Arthur C. Rinsky 
Jefhey P. Robbins 
Barry E. Sammons 
Gary P. Sams 
Larry J. Schiff 
Ronald B. Schram 
Daniel H. Shapira 
Simcha Shapiro 
Robert J. Sher 
Robert M. Sigler Jr. 
Michael R. Smolenski 
Ken R. Springcr 
Stephen J. Spurr 
Michael B. Staehler 
Michael L. Stefani 
Andrew G. Stone 
John N. Thomson 
John J. Van De Graaf Jr. 
Anthony C. \'anWestrum 
Philip L. \Veinstein 
Ed\vard M. Welch Jr. 

Donors to Endowments, 
Capital Projects, and Other 
Restricted Funds 

$ 100,000 AND ABOVE 

Barry A. Adelman 

$25.000 TO $49.999 

Robert J. Kheel 

$2.500 TO $4,999 

Ben J. Abrohams 

$l,OOO TO $2.499 

Rohcrt M. Vercruysse 

$ I  TO $999 

D a d  L. Haron 
Michacl L. Stefani 

Class of I 

Chair: Richard J .  Gray 
Committee: Gail L. Achterman; Stephen 
R. Drew; Allen E. Giles; Forrest A .  

Hainline 111; Gene H. HanseniThomas F. 
Koernke; P. Kenneth Kohnstamm; Richard 
G. h,loon; Clarence L. Pozza; Rart J .  
Schenonc; Langley R. Shook; Barbara S. 
Stciner; Larry D. Thompson 

Class Participation ... 30% 
LSF Gifts and Pledges. ..$I8 1.700 
Total Class Giving.. .$289.000 

Donors to Law School Fund 

5 10,000 AND ABOVE 

Richard J. Gray 
James B. Gris\\rold 
Michael H. Morris 
Larry D. Thompson 
Dana L.Trier 

$5,000 TO $9,999 

Thomas L. Harnsherger 
Jeffrey L. Howard 
L a r y  D. Hunter 
Stuart M. Lockman 
Richard A. R i g s  
Bart J. Schenone 
Langley R. Shook 

52,500 TO $4,999 

Robcrt A. Armitagc 
Estelle C. Busch 
Lloyd A. Fox 
Allen E. Giles 
Bruce F. Howell 
Anita 14. Jenkins 
Robert A. Nelson 
Davit1 C. Patterson 
Marcia L. Proctor 
Daniel E. Rcidv 
Larry J. Salustro 

$1,000 TO $2.499 

Emerson J. Addison Jr. 
Jerome A. Atkinson 
Arnold P. Borish 
Philip A. Brown 
R. Michacl Gadbaw 
Frank J. Greco 
Gene H. I-lanscn 
Louis A. Highmark Jr. 
Patrick J. Hindcrt 
El .  Wcndcll Johnson 

Jeffrey D. Kcincr 

Bcrnard S. Kcnr 
Rcnate Klaus 
Matthc\v J. h4ason 
\Villiam F. Mills Jr. 
Richard G. Moon 
Louis P. Rnchkintl 
Michacl Touff 
Patricia D. White 

$ I  TO $999 

Gail L. Achtcrmar 
David R. Antlersol 
\V. Davicl Arnoltl 
Richard F. Bal)cock Jr .  
John R.  Rarkcr 
Darryl S. Bcll 
John C. Riglcr 
Michael R. Rrough 
Bodo Ruechner 
Rohcrt \V, Buechner 
Eilecn Cairns 
Robert 0. Chcssman 
Norma Ann Dalvson 
Gar!. R. Diesing 
Joseph F. DiMcnto 
Brucc D. Dugstad 
Michacl D. Eagen 
S, Jack Fcnigstein 
Raymond F. Fix 
Steven F. Fricdcll 
Glcn B. Gronseth 
Forrest A. Hainline 111 
Susan K. Hartt 
Susan L. Hauser 
Alan B. Hoffman 
Michacl A. Holmes 
William S. Jortlan 111 
Thomas \V. Kcnniqh 
Stcphcn T. Kochis 
Thomas F. Kocrnkc 
P. Kcnncth Kohnstamm 
Rcnartl J .  Kolasa 
Jcffrcy D. Knmaro\v 
Spencer LcRoy I11 
Gordon R. Lewis 
Daniel W. McGill 
Stephen J. Mcyer 
Shirlcy Moscow Michaclson 
Alan S. Miller 
Arthur R.  Miller 
Kraig E. Noldc 
Irving Paul 
John W. Pcstlc 
Richard A. Polk 
Thomas G. Power 
Clarcncc L. Pona  Jr. 
John P. Racinc Jr. 
Louis C. Robcrts 
john M. Rngcrs 
Gary A. Rowe 
Michael D. Rubin 
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J~nil..; A. Samborn 
1)anicl M.  Schcmhcr 
[Iarrvl L. Snider 
Barbara S. Stciner 

Pa\.itl G.  Stroni 
Curtis C. Swancon 
RruccT. Wallarc 
Jamcs L). Wangclin 
Jamcs h4. Warclcn 
Thomas W. \I'c.cks 
Christina B. Whitman 
L. Michael Wicks 
Frctlcrick C. Williams 
Thomas S. Wiswall 
Larry M. Wolfson 
Craig A. Wolson 
Ken~vood C. Youmans 

Donors to Endowments, 
Capital Projects, and Other 
Restricted Funds 

$100,000 AND ABOVE 

.i\nita H.  jenkins 

$5.000 TO $9,999 

Michele Coleman Mayes 

$I  TO $999 

Sara S. Bcalc 
Carl \! Bryson 
Alan L. Kaufman 
Stuart M. Lockman 
Laure~icc C. Nolan 
Larrv C.  Thompson 

Class of 1979 

Fundraising Chair: John K. Hoyns 
Fundraising Committee: Richard E. 
Cassartl; John \I. Lonslwrg; 
Jack Molenkamp; John M. Quitmcyer 
Participation Chair: Donaltl R .  Parshall Jr. 
Participation Committee: Mar! 
Kathryn Austin; Rrucc D. Cclcl~rczzc; 
Ethan J. Falk; Rcverly K. Goulct; Kevin S. 
I-lentlrick; David Bernard Kern; Charlc.; 
C. Lanc; Bratlford L. Livingston; John\! 
Lonsherg; Barbara Schlain Polsky 

Class Participation ... 35% 
LSF Gifts and Pledges ... $402.700 
Total Class Giving ... $433,200 

Donors t o  Law School Fund 

$50,000 TO $99.999 

Stuart D. Frectlrnan 
John K. Ho\ns 

$25.000 TO $49,999 

Rarric L. L o c h  

$10,000 TO $24,999 

Thomas A. Connop 
Timothy 1 .  Dickinson 
Bcvcrly K. Goulet 
Kevin S. Hcntlrick 
Bradford L. Livingston 
1oh.1 V. Lonsherg 
Jack A .  Molenkamp 
Duane D. Morse 
John M. Quitmeyer 

$5.000 TO $9.999 

Jeffrey C. Beinlich 
Norman H. Beitner 
Rrucc D. Celebrezze 
Carla Eli7abeth Craig 
Robert J. Diehl Jr. 
David B. Kern 
Rohert B. Knauss 
Mar-peritc Munson Lent? 
Rick A .  Pacvnski 
Barbara Schlain Polsky 
Rurt P. Rosen 
.4rn H. Tellern 

$2,500 TO $4.999 

Richard E. Cassard 
Ethan J. Falk 
Jamcs P. Shaughnessy 
Martha Brolvning Sosrnan 
Mark Allen Stcrlinz 
Jeffrey E. Susskind 
Peter J. Wiedenlleck 
Lcc B. Zeugin 

$ 1.000 TO $2,499 

Maria B. Abrahamsen 
Mary Kathr!n Austin 
JelTrcy H. Goodman 
Jcl'frey K. Heldcr 
Frieda P. Jacobs 
William D. Klcin 
David L. Miller 
Debra Fochtman Minott 
Pamcla .4nn Mull 
David Narcfsky 
Thcotlorc R. Oppcr\vaIl 
Michael J. Rukahr 
Davitl 1. Sch\vartz 

$ I  TO $999 

Petrr Adlcr 
John W. Amberg 
Jacintha Kraft Balch 
Patricia K. Bare 
Mark\'. Reasley 
Robert B. Benendorf 
Frederick R. Bimber 
Hildy Bo~vbeer 
Brenda E. Braceful 
1 .  Andrew Brehm 
William D. Brunstad 
Frank M! Buck 
Beverly H. Burns 
Lori R. Burns 
Thomas E. Callo~v 
Michael G. Campbell 
Hector E. Campoy 
Maureen T. Casey 
\Villiam C. Collins 
John R. Coogan 
Scott R. Craig 
Diane P. Dossin 
Jan Karen Dunn 
Bruce ,M. Engler' 
Steven hI. Fetter 
Miriam J. Frank 
Brant A. Freer 
Steve L. Gaines 
Jane E. Garlinkel 
Linda Xq. Goldberg 
Julie . h n  Greenberg 
Timothy L. Grosch 
Don H. Hainbach 
Sheila Cou-les Haushe!- 
Edward J. lnman 
Charles A. Janssen 
Jet'frey T. Johnson 
Douglas H. Kanarek 
Mark .4. Kantor 
Ho\vard J. Kirschbaum 
Charles C. Lane 
Richard B. Learman 
James Lehrburgcr 
Terry Lewis 
Charles R. Lowery Jr. 
Michael XIcE\.oy 
Ed\vin F.M. Meysmans 
Barbara Rogallc Miller 
Stephen R. h2iller 
Gary E. Mitchell 
Kim S. Mitchell 
Susan E. Morrison 
Julic Page Neerkcn 
Kiichi Nishino 
Michael J .  O'Rourke Jr. 
David R. Pahl 
Patric A. Parker 
Michael B. Pcisner 
Gary J.  Peters 

Steven F. Pflaum 
Walter .A. Pickhardt 
Charles H. Polzin 
Jean Jonez Porter 
Ronald C. Porter 
Michael J.  Quinley 
Lawrence E. Rissman 
Clyde J. Robinqon 

Fred A. Rodriguez 
N. Rosie Rosenbaum 
Frank J. Ruwick  Jr. 
Brad S. Rutledge 
Michael J .  Sauer 
James K. Say 
Christian Schrnid 
IVilliam '4. Schochet 
Christopher M.  Scotti 
Geoffrey L. Silverman 
James H. Simon 
J.  Lloyd Snook 111 
Richard .A. Stevens 
G. Steven Stidham 
Jeffrey A. Supowit 
Charles J .  TenBrink 
David L. Tripp 
Thomas H. \!an Dis 
Thomas P. Iran Dusen 
John S. \'ento 
Christian iM. Verbeeck 
Seth J. IVeinberger 
JetTrey I. \Veiss 
Steven D. \Ve>hing 
Ford H. Wheatley I\' 
Robert A. \V!nbrandt 

Donors t o  Endowments, 
Capital Projects, and Other 
Restricted Funds 

$50.000 TO $99.999 

Stuart D. Freedman 

$25,000 TO $49.999 

Arn H.  Tellem 

S I TO $999 

Norman H. Beitner 
Travis G. Clemcns Jr. 
Debra S. Neveu 

Class of iqS4 

Co-Chairs: MegiVaite Clayton and 
Stephcn G. Tomlinson 
Committee: Marjorie Sybul Adams; 
Sandra A.  Bulgcr; Gregory D. Hopp; Susan 

M. McGcc; Grant Whitne: Parsons; 
Rohcrt 1. Portman; Rcx L. Sessions; 
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Michael R. Shpiece; Russell 0. Stewart; 
David K. Tillman; KUI-tisT. Wilder 
(Honorary) 

Class Participation ... 27% 
LSF Gifts and Pledges ... 0230,000 
Total Class Giving ... $480,100 

Donors to Law School Fund 

5 100.000 AND ABOVE 

Mary E. Snapp 

$ 10.000 TO $49,999 

James A. Dalidson 

Daniel M. Sandberg 
Stephen G. Tomljnson 

55,000 TO $9.999 

Scott C. Dew 
Jennifer L. Duchene 
David J. Schlancger 
Russell 0. Stewart 

S2.500 TO $4.999 

Ma j o r i e  Sybul Adams 
Terrence E. Burns 
Stuart Hershman 
Charles E. Jarrett 
Steven M.  Kaufmann 
Stephen M. Merkel 
Kathryn Montgomery Moran 
Grant W! Parsons 
Garv .A. Rosen 
Paul B. Savoldelli 
Elizabeth B.Yntema 

$1.000 TO $2,499 

Kirk A. Davenport 
Michael J. Erickson 
Thomas J.  Frederick 
Rolando Hidalgo 
Juli Wilson Marshall 
Susan M. McGee 
Steven C. Polincg 
Robert J. Portman 
Jacob C. Rcinbolt 
Megan Scott-Kakures 
,Michael J. Scats 
Rex L. Sessions 
Deborah A. Somer\ille 
Philip S. VanDer Weele 
Barry M.  Wolf 
John F. Zabri4kie 

$ I  TO 1999 

Michacl T. Ambroso 
Janine M.  Atner 
Darby A. Bayliss 
Douglas S. Bland 
Thomas J. Blessing 

D.uliel Raphael Bronson 
Sandra 4. Bulgcr 
John B. Bulgozdy 
Thomas J. Clemens 
Sue 0. Conwav 

Ann M. Cooper 
Carey A. De\vitt 
Thomas E. Dixon 
Martine R. Dumn 
Jill Martin Eichner 
StephenT. Erb 
David B. Fenkell 
Gregory Stratis Gallopoulos 
Kyle A. Gray 
Randall A. Hack 
Jeffrey T. Harbison 
Helen R. H a y e s  
Bradley D. Heinz 
Michael H. Hoffheimer 
William H. Holmes 
Leonard \V. Horton 111 
William F. Howard 
Robert M. Jackson 
Kim P. Jones 
Lori W. Ketcham 
Christopher Klimko 
David W. Koch 
Kav Adele Kornman 
David A.  Kotzian 
Steven L. Kroll 
James C1! Lancgham 
George Lavdas 
Thomas R. Lucchesi 
David L. Marshall 
Kurt Micklou, 
Martha D. Moses 
Elizabeth A. Morris 
Paul J. Novack 
Mark D. Pollack 
JohnV. Polomsky I1 
Richard L. Pomerov 
Marc S. Rockower 
Kevin W. Saunders 
Anthony J. Shaheen 
Rocger M. Sherr 
Da\ id D. Shoup 
Michael R. Shpiecc 
Adrien L. S~las 
Lawrence A. Silvestri 
Rochelle P. Slater 
Joan P. Snyder 
Elaine K. Soblc 
Andrea B. Sperling 
Robert C. Stoddart 
Clare Teresa Tully 
Lynn C.Tyler 
Julic A. Waddell 
James P. Weygandt 
1Mary Beth M. Wong 
Kurt G.Yost 
Shcri Ann Young 

Donors to Endowments, 
Capital Projects, and Other 
Restricted Funds 

5 100.000 AND ABOVE 

Marv E. Snapp 

s I TO $999 

Derck L. Cottier 
Gregoria Vega-B!rnes 

Class of 1989 

Co-Chairs: Stephen\?! Kelley; Rebecca J. 
McDade; and Michael M. Parham 
Committee: Earl J. Barnes 11; David H. 
Baum; Charles A. Browning; J. Danielle 
Cam; Steven R. Englund; L ~ d i a  Barn, 
Kelley; Brandon D. Lanniczak; Rebecca 
S. Redosh-Eisner; Paul G.Thompson; J. 
Dou_elasToma; Bruce G.Tuchman; Linda 
S. Warshavskv 

Class Participation ... 18% 
LSF Gifts and Pledges ... $78,445 
Total Class Giving ... $8 1,005 

Donors to Law School Fund 

$ 10.000 TO $24.999 

J. iMay Liang 
Bruce G. Tuchman 

$5,000 TO $9.999 

Earl J. Barnes 11 
Elizabeth Jolliffe Basten 
Lydia Barry Kelley 
Stcphen W. Kelley 
Michael M. Parham 

$2,500 TO $4,999 

Stevcn R. Englund 
Donald J. Kula 
Rebecca J. McDade 

$ 1,000 TO $2,499 

Charles A. Bro\\ning 
Karen M. Hassevoort 
Daniel R. Laurence 
Brandon D. Lawniaak 
David N. Lutz 
Andreas P. Rcindl 
Paul G. Thompson 
Jack M. Williams 

$I  TO $999 

Hvun Bane 
r kid H .  Bauni 
Matthew E. Rerkc 
Thomas A. BI-usstar 
Annc E. Camphcll 
J. Daniellc Carr 
Martin H. Carroll 
Michacl J. Carroll 
Bruce M. Chancn 
Stcvcn F. Cherry 
Scott D. Cohen 
Jeffrey K.  Compton 
Timothy J.  Connors 
Sandra Miller Cotter 
Catherine J. Courtney 
Holly B. Fechner 
Albert E .  Fo\verbaugh Jr. 
Michacl S. Gadd 
Brian K. Gearinger 
Lisa S. Gelb 
Grant P. Gilezan 
Robcrt P. Hanson 
Moira Dages Hathcock 
Davit1 L . Jenny 
Stephen M. Jung 
Denise Michael Kaplan 
Donald M . Ker\vin 
Michael L. Kidney 
Steven C. Lec 
Elizabeth E.  Le\vis 
John F. Mahoney 
Creighton R.  Meland Jr. 
Kathryn A. Mrkonich Wilson 
Kathic Zicvc Norman 
Thomas J. Piatak 
Totld W. Rahmes 
Anne E. Read 
Timothy S. Reiniger 
Mark L. Rickard 
Stevcn J. Rindsig 
Robert A. Romanoff 
James E. Schaafsma 
Daniel J. Shcridan 
Samuel W. Silver 
Mark J Snyder 
Jane A .  Staut7 
Robert P Stcfanski 
John P St~mson 
Annc Findlay Vail 
Kristin Mary Vanden Berg 
Sara E. \,on Bernthal 
Kay E. Wilcle 
Ruth E. Zimmcrman 
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Donors to Endowments, 
Capital Projects, and Othcr 
Rcstrictcd Funds 

$2,500 TO $4,999 

Danicl R.  Laurence 

$ I TO $999 

Davlrl lH. Raum 
klarcclla David 

Class of 1994 

Co-Chairs: Ann-Marie Anderson and 
Cheryl 4. Mipp 
Committee. James P. Allen Sr.; Ot to  
Bcatty 111; Julie A. Beck; Janene A .  
Collins; Julia L. Ernst; Michael R. Etpioni; 
Armando Irizarry; Dennis R. Kiker; Liam 
B. Lavcry; Monica I? Navarro; Gregory J .  
Ritts; Elizabeth h4. Rosenfeld; Andre\\, M. 
ivinograd; Hcather Martinez Zona 

Class Participation.. 2 0 %  
LSF Gifts and Pledges ... $61,125 
Total Class Giving ... $6 1,325 

Donors to Law School Fund 

5 10,000 TO $24.999 

Gordon E.  Dcvcns 

$5.000 TO $9,999 

Heather K. Gcrkcn 

$2,500 TO $4,999 

Cheryl A .  I-lipp 
Antlrc\v h4. Winograd 

$ 1,000 TO $2,499 

Otto Bratty 111 
Jon Ed Bro\vn 
Rradlc~ L. Cohn 
Michael R.  Et7ion1 
Danicl h.1. Fccncy 
Scan W. Gallaglicr 
CVently A .  Hallgrcn 
Rick Hsu 
Armantlo Iri7a1-1-Y 
Dennis R. Kikcr 
~Monica P. Nava~-l-o 
Leslic Collins Ovcrtnn 
Elaine Murphy Rice 
Timothy 0. White Jr. 
Adargaret C. Wilson 
Rohert G. Wilson 

$ I  TO $999 

Jac 1-1. Ahn 
Aaron S .  Ahola 
Cara A. Ahola 
Jeffrey M. Alpcrin 
Ann-Marie Andcr.;on 
Jcnnjfcr R. Antlerson 
Erika 1.;. Appclt 
Jcffrc! D. Appelt 
Steven M. Raumer 
Jothi Bclian 
Matthew F. RerLgmann 
Joshua G. Rerman 
Jennifer L. Blickcnstaff 
Matthew A. Block 
Dean Rochner 
Valerie K. Brennan 
Linda L. Runge 
Leslic F. Chang 
Janene A .  Collins 
Katherine J. Drakos 
Garrett Duarte 
Julia L. Ernst 
Christopher R. Falk 
Linda K. Finkel 
Noah .4. Finkel 
Matthew J. Fischer 
Rolxrt  M. Fogler 
Renson K. Fricdman 
Tamilla F. Ghodsi 
Joseph K. Grekin 
john P. Hensien 
Teresa Holderel- 
D. Duanc Hurtt 
\'zcna K. Jain 
Rrian J. Kelly 
Rachel H. Klayman 
Kacy Klcinhans 
Bradley D. Kohn 
Jeffrey A .  K o p p ~  
Natc Ko\valski 
Ann M.  Kracmer 
Lauren G. Krasno\\. 
Lance S. Lankfortl 
Liam B. Lavcrv 
h*latthc\v A .  Levin 
Chri.;topher P. Ma7zoli 
Kunio Nanickata 
Alas J. Nc~f.nian 
h4ona J. Patcl 
Laura B. Retlstone 
Gregory J. Ritts 
Eli7ahcth M. Roscnfeld 
Michael S. Russell 
Valerie L. Russell 
Danicl S. Ru7umna 
Diane I .  Smason 
Gregory H. Teufcl 
Pia N. Thompson 
Danic.1 S. Varner 

Donica Varner 
Susan M. Waper-Fleming 
Alan G. Waldbaum 
~Michael \V Walrlron 
hdichael L. \Veissman 
Barbara J .  Wells 
Da\-id R. Williams 
Phoehe G. Winder 
Davit1 C. \Vood 

Donors to Endowments, 
Capital Projects, and Other 
Restricted Funds 

$1 TO $999 

D. Duanc Hurtt 
Daniel S. I'arner 
Donica I'arner 

Class of 1999 

Co-Chairs: GregonkV. Cookse!; Jenny 
L. Floyd, and David R. Grand 
Committee: R o c k  Dhir; 1Mei-Ling 
Huang; D a ~ i d  C. Kirk; Camille C. Logan; 
,\legan L4ack; Emill- K.  Paster; Elliot hl. 

Regenstein; Joel H.  Samuels; Joshua S. 
Spector (Friend of Committee) 

Class Participation ... 16% 
LSF Gifts and Pledges ... 018,610 
Total Class Giving ... $18.630 

Dedicated in memory of 
Rosemary B. Quigley, 
Class of 1999 

Donors to La\\? School Fund 

$2,500 TO $4,999 

Gregorvlf: Cooksey 
David R. Grand 
Davicl C. Kirk 

$ 1,000 TO $2,499 

K!dc M. DeYoung 
Jenny L. Floyd 
Katharine R. Sauntlcrs 

$500 TO 5999 

John C. Conzale7 
hlatthe~v I.  Hall 
Brian H. Mcldrum 
Kcndra D. Millcr 
Cluistina M. Parkcr 

S I TO $499 

William B. Berndt 
Jason K. Bowler 
Lace! Calhoun Sikora 
Madison L. Cashman 
Kerri J .  Chase 
Adam B. Cox 
Benjamin H. DeBerry 
Michael G. Dickler 
William 1. Emerson 
Jon R. Fetterolf 
Matthew R. Fowler 
Charlotte J. Gibson Zavos 
George E. Gurrola 
Kathleen R. Gurrola 
Brian C. Horne 
Maaike S. Hudson 
.4ndrew R. Isidore 
Richard '4. Kline 
J. Chris Larson 
Paula R. Latovick 
Timothy Leiman 
\Vend\, Marantz Levine 
Camille C. Logan 
Margaret H. Mack 
Evan K. Makela 
Michael J. McLaughlin 
Elizabeth \\I. Milnikel 
Nada M. Payne 
.41icia .4. Perla 
Gina M. Petro 
Marc L. Robinson 
Hideya Sadanapa 
Joel H. Samuels 
\Yilliam R. Sherman 
Aaron C. Singer 
David E.  Smith 
Randy L. Socol 
Matthew S. Sosin 
Joshua S. Spector 
Brian M. Steinhardt 
Bizunesh K. Talbot 
David D. T a d  
Steven I<. Taylor 

Donors to Endowments, 
Capital Projects, and Other 
Restricted Funds 

$ I  TO $499 

Anna K.  Strasburg-Davis 
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Environmental Law Section of 

the State Bar of Michigan. 
is lnclucieci In the Alternative 

Dispute Resolution and Business 

Litigation sections of Thc Best 

Lari:r.ers in .Imerica@, 2005-2006. 

Missouri. Prior to joining the 

univcrsit\r, Klcin scrvccl as chair- 

man of Rungc North Amcrica, a 

major agribusiness companv. 

Miller, Canfield, Paddock and 

Stone PLC principal Clarence 

L. Pozza Jr. is rankcd as one 

of Michigan's top attorneys in 

Chamherr IJSA : ,.lmerica's Leading 

La1r;vers for Business - 2004 

edition. Pozza is resident in 

the firm's Detroit office. 

John Riecker and his wife 

Rannv were honored in 

J. Philip Burt and his lvife 

Barbara, '60, have made a major 

contribution to the Indiana Bar 

Association IOLTA fund. The 

Stephcn E. Selander, senior 

counscl with the Detroit, 

Michigan, officc ofWarner 

Norcross & Judcl LLP, recei\,ed 

an Outstanding Achievcmcnt 

A~vard presented by the 

Automotive Industry Action 

Group. He was honored for 

Paul R. Dimond, scni~~l  

counscl in the Ann Arbor and 

Washington, D. C., offices 

of Miller, Canfield, Paddock 

and Stone PLC, is included 

in the Corporate, M & A, and 

Securities Law section of Thc 

Best Larr;r.ers In Amerlcam, 2005- 

2006. 

Larry J. Saylor is included in 
September at the dedication 

of the John and Margaret Ann 

Riecker Board Room at the 

Mackinac Center Building in 

Midland, Michgan. Ranny 

Riecker served as a founding 

member of the center's board, 

and both of the Rieckers cur- 

rently serve on the center's Mid- 

Michigan Board of Ad\isors. 

the Antitrust La\\. section of The 

Best Lory-err in  .4merlca/R.], 2005- 

2006. He is a senior principal 

in the Detroit, Michigan, office 

of Miller, Canfield, Paddock, 

and Stone PLC and ser\,es as 

deputy leader for the Litigation 

and Dispute Resolution Practice 

Group. 

Kcnneth M. Mogill has 

hecome a Fellowr of the 

American Collcgc ofTrial 

La\vvcrs. Mogill is a partner in 

the firm of Mogill, Posncr & 

Cohcn in Lake Orion, Michigan. 

qift helps make up a program 

budget shortfall and will help 

fund the state's pro bono efforts. 

Warren E. Eagle of Katz, 

Friedman, Eagle, Eisenstein & 

Johnson PC in Chicago, Illinois, 

has received the Professional 

Achevement Award from the 

Chicago-Kent College of Law. 

his volunteer efforts with the 

organization. 
Former Congressman Richard 

Gephardt is starting the 

Richard A. Gephardt Institute 

for Public Service at Washington 

University in St. Louis, 

Missouri. The new institute is 

modeled after other political 

institutes such as the Robert J. 

Dole Institute of Politics at the 

University of Kansas and the 

Leon and Sylvia Panetta Institute 

for Public Policy in California. 

Stephen J. Spurr, Professor 

of Economics at Wayne State 

University in Detroit, Michigan, 

has written a textbook, Economic 

Foundations ofLarr., available as of 

January this year. 

Joseph S. Voboril , with Tonkon 

Torp law firm in Portland, 

Oregon, has been included 

in the Chambers US,I:,.imerica's 

Leading Lau;r~ers_for Business - 2004 

William F. Martson Jr., 

~vitll Tonkon Torp la\v firm in 

Portland, Oregon, has been 

included in the Chambers US,.l: 

..imerica's Leading L a ~ ~ e r s  for 

Business - 7004 edition. 

Paul Griffin has joined Thelen 

Reid & Priest as a partner in its 

Antitrust Practice. He w a s  pre- 

viouslv with Pillsbury Winthrop, 

where he served as head of the 

Antitrust Group and chair of the 

Consumer Law Litigation and 

Counseling Team. 

Philip Ahrens 111, of the 

Portland, Maine, office of Pierce 

At\~.ood LLP, is listed in The Best 

Larf;r.ers in .imerica1R' 2005 -2006. 

He has been listed each Year 

edition. 

The Hon. Amalya L. Kearse, 

U.S. Court ofAppeals for the 

Second Circuit, NewYork, has 

been inducted into the American 

Contract Bridge League's Hall 

of Fame. (See story on Kearse, 

page 45. ) 

James L. Wernstrom, share- 

holder in the firm of Lan. 

Weathers & Richardson in 

Grand Rapids, Michigan, 
has become a fellow of the 

American College of Trial 

17c Octohcr --q 
Michael D. Mulcahy, found- 

ing member of the Bloomfield 

Hills, Michigan, firm of Dawda, 

Mann, Mulcahv & Sadler PLC, is 

listcd in Chambers US.I:,.imerica i 
Leading La~.r;irers for Busincss - 2004 

edition. Mulcahy is cited for his 

expert kno~vledge of the busi- 

ncss side of real estate transac- 

tions. 

since 1995 

John R. Cook, of the 

Kalamazoo office of Miller, 

Canfield, Paddock, and 

Stone PLC, is included in 

the "Corporate, M&A, and 

Securities Law" section of The 

Bect Larr;r-ers In .imcr~ca@ 2005- 

2006. Cook is a principal and 

a nlana~ing director of Miller 

Canfield and also is co-leader 

of the firm's \Vest Michigan 

Business Practice Group. 

hc Octohcr 7-9 
Judith Weinshall Liberman, 

LL.M., \vho has been an art- 

ist for many years, has a solo 

e h b i t i o n  of her artworks 

titled "From the Ashes" at 

the Temple Tifereth Israel in 

Cleveland, Ohio. Among her 

featured works are pieces from 

her Holocaust Wall Hangings 

and her Biblical Historv Wall 

In June, George A. Lehner 

rejoined the Washington, D. C., 

office of Pepper Hamilton LLP 

as a partner. He had spent the 

last tn-o years serving as deputv 

assistant legal adviser for inter- 

Lawyers. 
Philip A. Nicely, partner in 

the Indianapolis, Indiana, firm 

of Bose McKinney & Evans LLP, 

is named in The Best Lauyers in 

~ m e r i c a @ ,  2005-2006. 

Steven G. Schember, a partner 

in theTampa, Florida, firm of 

Shumaker, Loop & Kendrick 

LLP, has been named to the U.S. 

Coast Guard Academy Athletic 

Hall of Fame. Schember was a 

1967 graduate of the Academy. 

The Board of Directors of the 

Oakland County Bar Association 

has appointed Sandor M. 

Gelman as delegate to the 

American Bar Association. 

Gelman is sole shareholder of 

the Troy, Michigan, 1a.c~ office of 

Sandor M. Gelman PC. 

David W. Clark has been 

named a national "Legal Reform 

Chanlpion" hy the American 

Tort Reform Association for his 

reform efforts in Mississippi. 

Clark is a partner in the Jackson, 

Mississippi, office of Bradlev 

Arant Rose & \Vhite LLP. 

national claims and investment 

disputes at the U.S. Department 

of State. While with the State 

Departmcnt, he carned the 

Superior Honor Award for his 

work on the oral proceedings 

at the International Court of 

Justice in the Oil Platforms 

Case. 

Theodore Nowacki, partner in 

the Indianapolis, Indiana, firm 

of Bose McKinney & Evans LLP, 

is listed in Thc Bcst Larr;r~rs in 

,.irncrica@, 2005-2006. 

Robert M. Vercruysse of 

Vercruysse Murray & Calzone 

PC in Bingham Farms, 

Michgan, served as a speaker 

in a panel discussion for the 

American Employment Law 

Council's 12th Annual Meeting. 

The session was titled "Execs 

Gone Wild: Sarbanes-Oxlcy 

and the Investigation of Alleged 

Senior-Level Corporate 

Misconduct ." 

Hangings series. 

1960 

4 j T H  REUNION 
T17c C'1~1ii of l ~ ) 6 0  rc11i7if,1i 11'il/ 

hc Octohcr --r) 

David M. Schraver of 

Rochester has been named a 

vice president of the NewYork 

State Bar Association, represent- 

ing the Seventh Judicial District. 

He is managing partner of 

the Rochcstcr office of Nixon 

Peabody LLP. 

Connye Y. Harper, associ- 

ate general counsel of the 

International Union, UAW, in 

Detroit, Michigan, has been 

inducted into the College 

of Labor and Emplo!nlent 

Lawyers. 

Michigan Govcrnor Jennifcr 

Granholnl has appointed 

Barbara Rom, a partner in 

the Detroit ofhcc of Pepper 

Hamilton LLP, to serve on 

thc Michigan Gaming Control 

Board for a term that runs 

through thc cnd of 2007. 

Frank J. Greco has bccn 

appointed Chief Commissioner 

of thc Michigan Supreme 

Court. He has been a member 

of the Michigan Supreme Court 

Con~n~issioners' Office since 

1 978. The Commissioners' 

Office is the pern1anent legal 

staff of the court. 

William B. Dunn, member of 

the Detroit, Michigan, office of 

Clark Hill PLC, has been named 
Patrick E. Mcars, lvho 

practices in the Grand Rapids, 

Michigan, office of Barnes & 

Thornburg LLP, is listed in 

the 2005-2006 edition of The 

Best Larr;r.ers in .lmerica(@ in the 

Bankruptcy and Creditor- 

Dchtor Rights Law- section. 

Barbara (Burger) Burt and her 
in the Chambers I1SA:America's 

husband Philip, ,61, ha\re made 
Leading La14~ers for Business - 2004 

a major contribution to the 
edition. Dunn received the highest 

Indiana Bar Association IOLTA 
rating in the Real Estate category. 

Peter D. Holmes, who heads 

the Environmental Practice 

at Clark Hill's Detroit and 

Birmingl~am offices, has been 

elected chairperson-elect of the 

John E. Klein has been named 

executive vice chancellor for 

administration at Washington 

University in St. Louis, 

fund. The gift is the largest 

single outright gift to the bar 

foundation in its history. 

Allyn D. Kantor, principal in 

Miller, Canfield, Paddock, and 

Stone PLC's Ann Arbor office, 
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as a modcl. Rcfo is a partner in 

tlic Phocnix, Arizona, officc of 

Sncll & Wilmcr LLP. 

Amanda Van Dusen, of Miller 

Canfield, Paddock, and Stone 

PLC in Detroit, is listed in 

the Financial Institutions and 

Transactions Lalv section and 

the Public Finance Law section 

of The Best Lalr:r?ers in ,.imerlca@, 

2005-2006, a referral guide. 

A principal and one of five 

managing directors of her firm, 

she serves as co-leader of the 

Schools specialty group and 

deputv leader of the Public Law 

Group. 

Detroit, Michigan-bascd la\v 

firm Honignian Miller Sch~vartz 

and Cohn LLP announced that 

Stewart L. Mandell has joincd 

the firm as a partner in the Rcal 

Estate Tax Appcals practicc 

area. Mandell \vas prcviousl\r 

chair of the Tax Departmcnt at 

the Detroit officc of Dvkema 

Graduatc School of International 

Cultural Studies at Tohoku 

LInivcrsit\r in Scntlai, Japan, for 

the 2004-05 acadcmic ycar. 

Creighton R. Meland Jr.'s stu- 

clcnt law re\ric\v note, "Omnibus 

Taxpayers' Bill of Rights Act: 

Taxpaycrs' Remedy or Political 

Placebo?", 86 illichlgan Lari, 

Relverl, 1787 ( 1988) was citcd 

l)y the U.S. Supreme Court in 

Central Laborers' Pennon Fund I: 

Heini.. Meland is a partner in the 

Chicago, Illinois, office of Baker 

& McKcnzie LLP. 

Robert  Goldberg is a found- 

ing partner of Halc & Goldberg 

LLP in Lihu'e, Hawaii, focusing 

on civil litigation. Previousl\; he 

served as an assistant attorney 

general in the Northern Mariana 

Islands. 

Timothy D. Sochocki ,  a prin- 

cipal and resident director of 

the .Ann Arbor office of Miller, 

Canfield, Paddock, and Stone 

PLC, spoke at the National 

Association of Bond Lalvvers 

Attorney Chris topher  B. 

Gilbert has been named as a 

Texas Rising Star for 2004, an 

honor that includcs the top 

2.5 percent ofTexas attorneys. 

Gilbert serves in the Schools & 

Education Group of Brace\\rell & 

Patterson LLP1s Houston office. 

Rebecca K. Troth has bccn 

named lcgal dircctor of thc 

National Law Ccntcr on 

Homelessncss & Povcrty in 

Washington, D. C. Shc started 

lvith the organization as a scnior 

staff attorncy \\,orking on hocs- 

ing issues. The organization is 

involved in litigation, policy- 

making, and public education on 

29th Annual Bond Attorneys' 

Workshop in Chlcago, Illinois. 
William Hoffman has joined 

Kaye Scholer LLP as a partner 

in the Product Liability Group. 

Hoffman is bascd in Washington, 

D.C. He was previouslv a part- 

ner at Arnold & Porter LLP, also 

in Washington. 

Gossett . 

Gregory P. Magarian, who 

joined the faculty at Villanova 

University School of Law in 

Villanova, Pennsyl\-ania, in 

1999, has been granted tenure 

and promoted to Professor of 

Law. 

Douglas A. Zingale, a 

shareholder in the Boston, 

Massachusetts, office of 

Greenberg Traurig LLP, is 

included in The Best Layvers in 

.-tmerica%, 2005-2006. He is 

included in the Corporate, 1M & 

A, and Securities law sections. 

Ken Salazar, a two-term attor- 

ney general, has been elected to  

the U.S. Senate from Colorado. 

i 
I U.S. Air Force Colonel Paul E. 

Donald P. Moore,  a share- 

holder of Fowler White Burnett 

PA, one of Florida's largest law 

firms, has joined the board of 

directors of Zi Corporation. 

Pirog has bccn appointcd as the 

new pcrmancnt professor and 

hcad of thc Department of La\\. 

at the U. S. Air Force Academy, 

Colorado. 

Jeffrey S. Stein has been 

promoted to vice president 

ofThe Garden City Group 

Inc.'s Business Reorganization 

Division. Stein joined the firm, 

\vhich is located in Mel\~ille, 

NewYork, in 2003. Prior to 

that, he was a partner in the 

Bankruptcy Department of the 

Nen-York la\v firm of Hahn & 

Hessen LLP. 

a nationlvidc basis. 

Karl Weber ,  managing partner 

of Plunkett & Cooney's north- 

ern Michigan office, has been 

selected as chairman of the 

Northern Michigan Universiv 

Board ofTrustees for 2005. 

David A. Westrup,  a mem- 

ber of the Litigation and Risk 

Management Practice Group 

at von Briesen & Roper in 

Milwaukee, Wisconsin, has been 

appointed a member of theTask 

Force on Asbestos \\.ithin the 

Tort Trial and Insurance Practice 

Section of the American Bar 

Association. He has also been 

appointed a member of the 

Emerging Issues Committee 

w i h n  the same section of the 

ABA. 

James J. Greenberger has 

joined the Chicago, Illinois, firm 

of Sachnoff & Weaver's Private 

Equity and Venture Capital 

Kathryn R.L. Rand  has been 

named associate dean for aca- 

Steven M. LaKind has been 

promoted to executive manag- 

ing director with Studley, a 

national commercial real estate 

firm specializing in tenant repre- 

sentation. LaKind joined Studley 

in 1995. 

demic affairs at the Universi? 

of North Dakota School of La\\: G.A. Finch, co-managing share- 

holder in the Chicago, Illinois, 

firm of Querrey & Harrow, has 

been named to Leading Lawyers 

Network in the area of real 

estate law and governmental, 

municipal, and administrative 

1 aw. 

M a r k  A. Filippell of Cleveland, 

Ohio, has co-founded a new 

investment banlung firm, 

Western Reserve Partners 

LLC. Filippell \\-as previously 

associated lvith McDonald 

Investments Inc. 

Practice Group as an cquity 

partner. He was previously head 

of the Private Equity Practice 

Group at Schwartz Cooper 

Greenberger & Krauss Chtd., 

also in Chicago. 

Rand also serl7es as the co-direc- 

tor of the Institute for the Study 

ofTribal Gaming Law and Policv Dr. Alejandro Ferrer,  LL.M., 

has been selected as the Minister 

ofTrade and Industry . bv . the 

recently elected President of 

Panama, Martin Torrijos. Dr. 

Ferrer has also been appointed 

as tlie president's representa- 

tive in the free trade agreement 

negotiations between Panama 

and the United States. 

and is an associate professor, 

teaching and writing in the areas 

of constitutional la\\; civil rights, 

and Indian gaming la\\: Mark  T. Boonstra, principal 

in the Ann Arbor, Michigan, 

office of Miller, Canficld, 

Paddock, and Stone PLC, has 

been named a dcputy chair of 

the firm's Litigation and Dispute 

Resolution Group representing 

the Detroit, Ann Arbor, Troy, 

and Monroe areas. 

Denise J. Lewis, a senior 

partner in the Real Estate 

Department of Detroit-based 

law firm HoniLpan Millcr 

Schwartz and Cohn LLP, has 

becn elected to  the American 

College of Rcal Estate Lalvycrs 

(ACREL). Lcwis is the first 

woman attorney and first 

minority attorney in Michigan 

elected to  membership in thc 

organization. 

Jane  E. Garfinkel, partner in 

the Cincinnati, Ohio, office 

ofThompson Hine's Health 

Care Practice Group, has been 

selected for inclusion in The Best 

Loti;ven in ..imenca@), 2005-2006. 

Jeffrey M. McHugh,  a prin- 

cipal in the Detroit, Michigan, 

office of Miller, Canfield, 

Paddock, and Stone PLC, has 

been elected to  a three-year 

term on the Board of Directors 

of the American College of 

Bond Counsel. 

David Copley Forman, an 

attorncy with thc Tonkon Torp 

LLP firm in Portland, Orcgon, 

has bccn recognized by the 

Portland Business Journal as one of 

the 40 most influential com- 

munity and business lcadcrs in 

Portland undcr thc age of 40. 

Brion Fox, Ph. D., has com- 

pleted a Robert Ilrood Johnson 

Foundation Developing 

Leadership in Reducing 

Substance .4buse Fello\vship. The 

fello\vship is desipicd to  mentor 

tlie next generation of leaders 

in substance abuse education, 

advocac~; service deliver!, 

policy research, and policy 

development. Fox, a resident of 

Madison, is an associate scientist 

at the Univcrsitv of\lrisconsin 

Barbara S. Polsky has rejoined 

the firm of Manatt, Phelps 

& Phillips LLP, Los Angeles, 

California, as a partner. Polsky 

began her career at Manatt and 

has also scrvcd as executive vice 

president and general counsel 

of City National Corporation, 

City National Bank, and Aames 

Financial Corporation. 

Andrew Altschul has opened 

his own law practice, .Altscliul 

Law Office PC in Portland, 

Oregon. He pro\.ides eniplov- 

ment la\v services for both 

employees and emplovcrs 

in California, Oregon, and 

Washington. 

Mat thew J. Kiefer, a partner in 

the Boston, Massachusetts-based 

firm of Goulston & Storrs, has 

been elected presidcnt of the 

Board of Directors of Historic 

Boston. He also teaches a course 

in historic preservation at tlie 

Harvarcl Graduate School of 

Design. 

Christine M. Castellano has 

bccn nanicd associate gcncral 

intcrnational counsel for Corn 

Products International Inc. Shc 

is responsible for managing the 

legal matters of the conipanv's 

opcrations and affiliates in Latin 

America, Asia, and Africa. 

I Robert D. LoPrete Iias joined 

Sachnoff 81 Wcaver Ltd., 

Chicago, Illinois, as a partner 

in the firm's Estate and Wealth 

Planning Group. Prior to  that, 

I 
he Ivas a partncr atVeddcr Price, 

also in Chicago, as a mcmber 

I 
in itsTax and Estate Planning 

Group. 

Natalia Delgado has become 

qeneral counsel of Huron 

Consulting Group Inc. in 

Chicago, Illinois. 

Patricia Lee Refo has been 

named chair of thc American 

Jury Project by incoming 

American Bar Association 

Prcsidcnt Robert J. Grey Jr.The 

project is an initiative to  pro- 

duce a single set of modcrn jury 

standards tlic ABA can propose 

Karl Fink has been elected 

to managing partner of Fitch, 

Even,Tabin & Flanneryls 

Chicago, Illinois, office. The 

firm specializes in intellectual 

property. 

Stuart A. Streichler has been a 

visiting Fulbright lecturer in the 

Graduate School of Law and the 

Con~prehcnsive Cancer Centcr. 
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Andrew P. Boucher has joined 

the Worcester, Massachusetts, 

office of Bo\\-ditch & Dewey 

LLP as an associate in the 

Business and Finance Practice. 

Prior to this, Boucher was 

an associate at Kirkpatrick & 

Lockhart LLP in Boston. 

Laurie Callahan Endsley has 

been appointed chief of staff 

for the Office of the CEO 

of PricewaterhouseCoopers 

(PwC). Endslev has spent the 

past seven years in Russia, most 

recentlv as PwC Russia's chief 

operating officer and general 

counsel. She is nov7 located in 

NewYork but also works out of 

London and Amsterdam. 

Walter J. Lanier, founder and 

principal of Lanier Law Offices 

Ltd. in Milwaukee, Wisconsin, 

has been appointed to chair the 

Milwaukee Countv Pension 

Board. Lanier was also named 

one of the city's up and com- 

ing future leaders in Milrr.aukee 

i1,lagazine. 

Melainie K. Mansfield has 

been named partner in the 

Milbank, Tweed, Hadley & 

McCloy LLP's Global Securities 

Group in the firm's Palo Alto, 

California, office. 

Securities litigation specialist 

Rachel Meny has been elected 

a partner with Keker &Van 

Nest LLP in San Francisco. She 

and her husband also recently 

celebrated the birth of a second 

son, ~vhom they have named 

Brady. 

Robert J.  Wierenga has 

joined the Ann Arbor office of 

Miller, Canfield, Paddock, and 

Stone PLC as senior counsel 

in the Litigation and Dispute 

Resolution Group. He was 

previouslv an associate in the 

London, England, office of 

Sullivan & Cromwell LLP. 

Marisa T. Brown has joined 

the Kalamazoo office of Miller, 

Canfield, Paddock, and Stone 

PLC as an associate in the Real 

Estate Group. She previously 

was an associate at Cooper, 

White & Cooper in San 

Francisco. 

Scott Delacourt has been 

named deputy chief of the FCC's 

Wireless Telecommunications 

Bureau in Washington, D. C. 

He oversees the broadband, 

and spectrum and competition 

policy divisions. 

Associate Professor Guy-Uriel 
Charles has been awarded 

tenure at the University of 

Minnesota Law School. He is 

also a Faculty Affiliate, Center 

for the Study of Political 

Psychology, University of 

Minnesota. 

Chad A. Readler, a member 

of the Litigation Group with 

Jones Day in Columbus, Ohlo, 

has been appointed chair of the 

board of trustees of Crittenton 

Community School, which is 

affiliated with Directions for 

Youth and Families, a nonprofit 

agency that serves challenged 

children and families in central 

Ohio. Crittenton Community 

School enrolls at-risk students in 

the 6th, 7th, and 8th grades. 

Hardy Vieux has joined 

Robins, Kaplan, Miller & Ciresi 

as an associate with a focus in 

health care litigation. Previously, 

he worked as a criminal appel- 

late defense counsel for the U.S. 

Navy Judge Advocate General's 

Corps. 

J .  Robert Scott, international 

design and manufacturing 

company, has announced the 

appointment of Andrew 
Frumovitz as chief executive 

officer. Frumo~ltz has served as 

the company's general manager 

and general counsel since March 

2004. He and his familv reside 

in Venice, California. 

5TH REUNION 
The C1ac.s o t m n o  reunioi7 lr~i l l  

be Septern her J 6-1 S 

3001 

Bree (Popp) Woodruff has 

joined the Lansing, Michigan, 

office of Miller, Canfield, 

Paddock, and Stone PLC as 

Kirsten Matoy Carlson is a 

visiting associate professor this 

academic year at thc University 

of Minnesota Law School. She is 

teachng Civil Procedure I and 

I1 and a seminar in Race and the 

American Law. 

Emily Korstange has joined 

Brigs and Morgan PA in 

Minneapolis, Minnesota, as an 

associate. She is a member of the 

Trade Regulation section. 

Andrew Malone has joined the 

Tax Practice Group of Godfrey 

& Kahn SC in the Milwaukee, 

Wisconsin. office. 

Marcy L. Rosen has joined 

the Detroit, Michigan, office 

of Miller, Canfield, Paddock, 

and Stone PLC as an associate 

in the Litigation and Dispute 

Resolution Group. 

Grant W. Williams has joined 

the Troy, Michigan, office of 

Miller, Canfield, Paddock, and 

Stone PLC as an associate in the 

Real Estate Group. 

Tiffany L. Wohlfeil has joined 

the Litigation Practice Group in 

the Milwaukee, Wisconsin, office 

of Godfrev & Kahn SC. - - 

an associate in the Public Law 
J 

Group. Prior to joining the firm, 

Woodruff was a law clerk to 

Michigan Supreme Court Justice 

Michael F. Cavanagh . 
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The death o l  the livinq wi [I 
The following article is based on "Enough: The Failure ofthe Living Wil1,"which appeared in 

the March-April 2004 Hastings Center Report. 
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Enough. The living will has failed, and it is time to say so. 

We should have known it would fail: A notable but neglected psycho- 

logical literature always provided arresung reasons to expect the 

policy of living wills to misfire. Given their alluring potential, perhaps 

they were worth trying. But a crescendoing empirical literature and 

persistent clinical disappointments reveal that the rewards of the 

campaign to promote 1s do not justify its costs. 
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activity is comstamt. Senators RocMekr, C o k ,  md spa6;cr 
have inoduced billr ta%trengthenR the PSDA d liviag wds, 

s-tes t.0 

note about the scope of our contentim: First, we reject legislatures have granted them legal status, courts have cooper- 

k i g  wills, not durable powers of attorney. Second, there aed  with eager enthusiasm. ~ivin~,wildhave assumed spedd 

ceilcnt reaums to be skeptical of living wills on p rkp le .  importance in states which prohibit terminating treatment in the 
' h r  uumple, pe~bsps former selvu should not be able to bind absence of strong evidence of the patient's wishes. One supreme 

2 m 1  selves in the ways living court summarized a common 

mi& contemplate. And many theme: "[A] written directive 

,people do and perhaps should would provide the most concrete 

: ~aject the view of patients, their evidence of the patient's decisions, 

. k .  families, and their co~nmunities 1 and we strongly urge all persons 

, h t  informs living wills. But we to create such a directive." 

: rccebt for thc sake of argument The grandees of law and 

---&at living wills desirably serve t medicine also give their bensdic- 

!i a strong version of patients' tion to thd living will. The AMA's 

autonomy. We contend, neverthe- 
& 

Council on Ethical and Judidd 
i n -   hi^, that living wills do not and 
.,& AffFairs proclaims: uPhYsicians 

cannot achieve that goal. &odd encourage their patients to 

h d  a stipulation: We do not document their treatment pr&r- 

propose the elimination of living ences or to appoint a health a r e  

wills. We can imagine r.som- proxy with whom they can discuss 

mending them to patie& whose their d u e s  regardung health care 

medical situation is plain, whose and treatment."The elite National 

crisis is imininent, whose prefer- Conference of ComJmissioners on 
ences are specific, strong, and Uhiform State Laws continues to. 

delineable, and who have special promulgate the Uniform Health- 

reasons to prescribe their care. Care Decisions Act, a prestigious 

We argue on the level of public policy: In an attempt to extend model statute that has been put into law in a still-growmg number 

patients' exercise of autonomy beyond their span of competence, of states. Medical journals regularly admonish doctors and nurses 
resources have been lavished to make living wills routine and even to see that patients have advance directives, including living wills. 
universal. This policy has not produced results that recompense its Bar journals regularly admonish lawyers that their clients - all 
costs, and it should therefore be renounced. their clients - need advance directives, includmg living wills. 

Living wills are a bioethical idea that has passed from contro- Researchers demonstrate their conviction that living wills are - - 
versy to conventional 'wisdom, &om the counsel of academic important by the persistence of their studies of patients' attitudes 
journals to the commands of law books, from professors' toward living wills and ways of inveigling patients to s i p  them. - 
proposal to professional practice. Advance directives generally Not only do legislatures, courts, administrative agencies, and - 
are embodied in-federal policy by the Patient Self-Determination professional associations promote the living will, but other groups 
Act (PSDA), which requires medical institutions to give patients unite with them. The Web abounds in sites advocating the living 
information about +eir state's advance directives. In turn, the law will to patients. The Web site for our university's hospital plugs 
of every state provides for advance directives, almost all states advance directives and suggests that it "is probably better to have 
provide for living wills, and most states %ave at least two statutes, written instructions because then everyone can read them and 
one establishing a living will type directive, the other establishing understand your wishes." 
a proxy or durable power of attorney for health care." Not only Our own experience in presenting this paper is that its thesis 
are all these statutes very much in effeyt, but new legislative provokes some bioethicists to disbelief and indignation. It is as 
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though they simply cannot bear to believe that living wills might 

not work. How can anything so intuitively right be proved so infu- 

riatingly \\-rang? Arid indeed, bioethicists continue to  investigate 

ways the hying will might be extended (to deal with problems of 

the mentally ill and of minors, for example) and developed for 

other counh-ies. 

Altliough some soplisticated o b s e r ~ e r s  have long doubted the 

~visdom of l i ~ i n g  wills, proponents have tended to respond in one 

of three m-ays, all of \vhich preserve an important role for living 

wills. First, proponents have supposed that the principal problem 

with li\-ing a~iills is that people just won't sign them. These propo- 

nents have persevered in the struggle t o  find ways of getting more 

people to  sign up. 

Second, proponents have reasserted the usefulness of the living 

~vills.  For example, Norman Cantor, distinguished advocate of 

li\ing wills, ackno~vledges that "(s)onle colninentators doubt the 

utility o r  efficacy of advance directives," (by which he means the 

living will), but he concludes that "these objections don't obviate 

the importance of advance directives." Other proponents are 

daunted by the criticisms of living wills but offer new justifica- 

tions for them. Linda Emanual, another eminent exponent of 

living wills, xvrites that "living wills can help doctors and patients 

talk about dying" and can thereby "open the door to a positive, 

caring approach to death." 

T l i rd ,  some proponents concede the weaknesses of the living 

will and the ad\-antages of the durable power of attorney and then 

propose a durable power of attorney that incorporates a l i ~ l n g  

will. That is, the forms they propose for establishing a durable 

power of attorney invite their authors to provide the kinds of 

instructions formerly confined to living wills. 

None of these responses fully grapples with the whole range 

of difficulties that confaund the policy promoting living wills. In 

fairness, t l is  is partly because the case against that policy has been 

made piecemeal and not in a full-fledged and full-throated analysis 

of the empirical literature on living wills. 

In sum, the law has embraced the principle of living \??ills and 

chcer f~~l ly  continues t o  h s  moment to  expound and expand 

that principle. Doctors, nurses, hospitals, and lawyers are daily 

urged to convince their patients and clients to  adopt living wills, 

and patients hear their virtues from many other sources besides. 

Some advocates of living ~.vills have shfted the grounds for their 

support of living wills, but they persist in believing that they are 

useful. The t i ~ n c  has come to investigate those policies and thosc 

hopes systematically.That is what this article attempts. We ask an 

obvious but unasked question: What would it take for a regime 

of living wills to  function as their advocates hope? First, people 

must have living \vills. Second, they inust decide what treatment 

they would \\rant if incompetent.Third, they nlust accurately and 

lucidly statc that preference. Fourth, their living wills liiust bc 

available to  people making decisions for a patient. Fifth, those 

people must grasp and heed the living will's instructions. Thcse 

conditions are u n n ~ e t  and largely unmeetable. 

Do people have living wills? 

At the level of principle, living wills have triumphed among the 

public as among the princes of medicine. People widely say they 

want a living will, and living xvills have so much become conven- 

tional medical wisdom "that involvement in the process is being 

portrayed as a duty to  physicians and others." Despite this, and 

despite decades of urging, most Americans lack them. While most 

of us who need one have a property will, roughly 1 S percent have 

living wills. The chronically or terminally ill are likelier to  prepare 

living ~vills than the healthy, but even they do so fitfully. In one 

study of dialysis patients, for instance, only 35 percent had a living 

will, even though all of them thought living wills a "good idea." 

Why do people flout the conventional \visdom?The flouters 

advance many explanations: They don't know enough about living 

wills, they think living wills hard to execute, they procrastinate, 

they hesitate to  broach the topic to their doctors (as their doctors 

llkewise hesitate). Some patients doubt they need a living will. 

Some think living wills are for the elderly or infirm and count 

themselves in neither group. Others suspect that living wills 

do not change the treatment receim; 91 percent of the 

veterans in one study shared that suspicion. Many patients are 

content or even anxious to  delegate decisions to their families, 

often because they care less what decisions are made than that 

they are made by people they trust. Some patients find living 

-\\rills incompatible with their cultural traditions. Thus in the large 

SUPPORT and I-IELP studies, most patients preferred to leave 

h a 1  resuscitation decisions to their family and physician instead of 

having their own preferences expressly follo~lrred (70.8 percent in 

HELP and 78.0 percent in SUPPORT). "This result is so sh-i-iking 

that it is worth restating: Not even a third of the HELP patients 

and hardly more than a fifth of the SUPPORT patients "would 

want their ourn preferences followed." 
If people lacked living wills only because of ignorance, living 

~vills might proliferate with education. But studies secm not to  

"support the speculations found in the literature that thc low level 

of advance directives use is due primarily to  a lack of inforina- 

tion and encouragement from health care professionals and 
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family men~bers." Rather, there is considerable evidence "that the 

elderly's action of delaying execution of advance directives and 

deferring to others is a deliberate, if not an explicit, refusal to  

participate in the advance directives process." 

Thc federal government has sought to  propagate living wills 

through the Patient Self-Determination Act (PSDA), which 

esseiltially requires medical institutions to inlorm patients about 

advance directives. EIo~firever, "empirical studies demonst~ate  

that: the PSDA has generally failed to  foster a significant increase 

in advance directives use; it is being implemented by medical 

institutions and their personnel in a passive manner; and the 

involven~ent of physicians in its implementation is laclung." One 

commentator even thinks "the PSDA's legal requirements have 

become a ceiling instead of a floor." In short, people have reasons, 

often substantial and estimable reasons, for esche\\ing living ~vills, 

reasons unlikely to be overcoine by persuasion. Indeed, persua- 

sion seems quickly to find its limits. Numerous studies indicate 

that without considerable intervention, approximately 20 percent 

of us complete living wills, but programs to propagate wills 

have mixed results. Some have achieved significant if still limited 

increases in the completion of living wills, ~fi~hile others have quite 

failed to do so. Thus we inust ask: If after so much propaganda so 

f e ~ v  of us have living wills, do we really want them, or are -\ve just 

saying what we think \Ire ought to think and what investigators 

want to  hear? 

Do people know what they will want? 

Suppose, counterfactually, that people executed living wills. 

For those documents to work, people urould have to predict their 

preferences accurately. This is an ambitious demand. Even patients 

inahng conteinporary decisioils about contemporary illnesses are 

regularly daunted by the decisions' difficulty. They are human. 

We humans falter in gathering information, misunderstand and 

ignore what \,\re gather, lack ~vell-considered preferences to  guide 

decisions, and rush headlong to choice. Ho\v much harder, then, is 

it to conjure up preferences for an unspecifiable future confronted 

\vith unidentifiable maladies jfi~ith unpredictable treatments? 

For example, people often n~isapprehend crucial background 

[acts about their medical choices. Oregon has made medical policy 

in frcsh and controversial ways, has recently had two referenda 

on assisted suicide, and alone has legalized it. Presumably, then, 

its citizens are especially hlo\vledgeable. But only 46 percent 

of them knew that patients may legally ~vithdravv life-sustaining 

treatment. Even experience is a poor teachcr: "Personal esperi- 

ence with illness . . . and authoring an advance directive . . . ~ i ~ e r e  

not significantly associated with better kno\vledge about options." 

Carl E. Scl-incidcr and Anscia L Fascrlin 

Nor do people reliably know enough about illnesses and treat- 

ments to  make prospective life-or-death decisions about them. 

To take one example from many, people grossly overestimate the 

effectiveness of CPR and in fact hardly blow what it  is. For such 

information, people must rely on doctors. But doctors convey 

that information wretchedly even to competent patients m a h n g  

contemporaneous decisions. Living mills can be executed without 

even consulting a doctor, and when doctors are consulted, the 

conversations are ordinarily short, vague, and tendentious. In the 

Tulsky study, for example, doctors only described either "dire 

scenarios . . . in which few ~ e o p l e ,  terminally ill o r  otherwise, 

xoould want treatment" or "situations in which patients could 

recoTrer with proper treatment." 

Let us put the point differently. The conventional - legal and 

ethical - ~visdom insists that candidates for even a flu shot give 

"informed consen t . "hd  that wisdom has increasingly raised 

the standards for disclosure. If we applied those standards t o  the 

information patients have before making the astonishmg catalog 

of momentous choices living uills can embody, the conventional 

wisdom v-ould be left shivering with indignation. 

Not only do people re_plarly know too little when they sign 

a living will, but often (again, we're human) they analyze their 

choices only superficially before placing them in the time capsule. 

An ocean of evidence affirms that answers are shaped by the way 

questions are asked. Preferences about treatments are influenced 

by factors like whether success o r  failure rates are used, the level 

of detail employed, and \vhether long or  short-term consequeilces 

are explained first. Thus in one study, elderly subjects opted for 

the interl-ention 12 percent of the time ~141en it w-as presented 

negatively 1 S percent of the time when it was phrased as in an 

advance directive already in use, and 30 percent of the time when 

it was phrased positively. Seventy-seven percent of the subjects 

changed their minds at least once ~ v l ~ e n  given the same case 

scenario but a dfferent description of the intervention." 

If patients have trouble with contemporaneous decisions, 11011- 

inuch more trouble must they have ~ v i t l ~  prospective ones. For 

such decisions to  be "true," patients' preferences must be reason- 

ably stable. Surprisingly often, they are not.  A fanlous studT of 

18 women in a "natural cluldbirth" class found preferences about 

anesthesia and avoiding pain relatively stable before childbirth, 

but at "the beginning of active labor (4-5 cl11 dilation) there \Iias 

a sluft in the preference tolvard avoiding labor pains. . . . During 

the transition phase of labor (8- 1 Ocm) the values renlained rela- 

tively stable, but the11 . . . the mothers' l~refercnces sl.Lifted again 
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at postpartum toward avoiding the use of anesthesia during the 

delivery of her n e s t  child."And not only are preferences surpris- 

ingly labile, but people have trouble recoLpizing that their views 

have changed. This makes it less likely they will anlend their 

living wills as their opinions develop and more likely that their 

living wills will treasonously misrepresent their wishes. Instability 

matters. The healthy may incautiously prefer death to disability. 

Once stricken, competent patients can test and reject that prefer- 

ence. They often do. Thus Wilfrid Sheed "quickly learned (that) 

cancer, even more than polio, has a disarming way of bargaining 

dowmwrard, beginning with your whole estate and then letting you 

keep the game ~ararden's cottage or badminton court; and by the 

time it has tried t o  frighten you to death and threatened to take 

away your very existence, you'd be amazed at how little you're 

willing t o  settle for." 

At least 16 studies have investigated the stability of people's 

preferences for life sustaining treatment. A meta-analysis of 1 1 of 

these studies found that the stability of ~ a t i e n t s '  preferences was 

71 percent (the range \\?as 57 percent to  89 percent). Although 

stability depended on numerous factors (including the illness, the 

treatment, and demographic variables), the bottom line is that, 

over periods as short as trvo years, almost o n e - h r d  of prefer- 

ences for life-sustaining medical treatment changed. More partic- 

ularly, illness and hospitalization change people's preferences for 

life-sustaining treatments. In a prospective study, the desire for 

life sustaining treatment declined s ipf icant ly after hospitalization 

but returned almost to  its original level three to  six months later. 

Another study concluded that the "will to  live is highly unstable 

among terminally ill cancer patients." The authors thought their 

findings "perhaps not surprising, given that only 10- 14 percent of 

individuals who survive a suicide attempt commit suicide during 

the next  10 years, which suggests that a desire to  die is inherently 

changeable ." 
The consistent fhdrng that interest in life-sustaining treatment 

shifts over time and across contexts coincides tellingly with 

research charting people's struggles to  predict their own tastes, 

behavior, and emotions even over short periods and under familiar 

cjrcumstances. People inispredict what poster they will like, how 

much they will buy at the grocery store, how sublimely they will 

enjoy an ice cream, and how they will adjust t o  tenure decisions. 

And people "mislvant" for numerous reasons. They imagine a 

different event from the one that actually occurs, nurture inac- 

curate theories about xvhat gives them pleasure, forget they might 

outwit miser): concentrate on salient negative events and ignore 

offsetting happier ones, and inisgauge the effect of physiological 

sensations like pain. Given this rich stew of research on people's 

missteps in predicting their tastcs general15 Tire sl~ould expect 

misapprehensions about end-of-life preferences. Indced, those 

preferences should be especially volatile, since people lack experi- 

ence deciding to die. 

Can people articulate what they want? 

Suppose, arguendo, that patients regularly made sound choices 

about future treatments and r'w-ite living rvills. Can they articu- 

late their choices accurately?This question is crucially unrealistic, 

of course, because the assumption is false. People have trouble 

reaching well-considered decisions, and you cannot state clearly 

on paper what is muddled in your niind. And indeed people do, 

for instance, issue mutually inconsistent instructions in living 

wills. 

But assume this difficulty anray and the problem of articulation 

persists. In one sense, the best way to divine patients' preferences 

is to  have them write their own living wills to give surrogates 

the patient's gloriously unmediated voice. This is not a practical 

policy. Too many people are functionally illiterate, and most of 

the literate cannot express themselves clearly in writing. It's hard, 

even for the expert writer. Furthermore, most people k n o ~ i ~  too 

little about their choices to  cover all tlie relevant subjects. Hence 

living wills are generally forms that demand little writing. But the 

forms have failed. For example, "several studies suggest that even 

those patients ~ i lho  have completed AD forms . . . may not fully 

understand the function of the form or its language." Living wills 

routinely baffle patients with their "syntactic complexity, concept 

density, abstractness, organization, coherence, sequcnce of ideas, 

page format, length of line of print, length of paragraph, punc- 

tuation, illustrations, color, and reader interest." Unfortunately, 

most advance directive forms . . . often have neither a reasonable 

scope nor depth.They do not ask all the right questions and they 

do not ask those questions in a manner that elicits clear responses. 
Doctors and la~iryei-s who belicve their clients are all above 

average should ask them what their living will says. One of us 

[Schneider] has tried the experiment. The modal answer is, in its 

entirety: "It says I don't want to be a .iregetable." 

No doubt the forms could be improved, but not enough to 

matter. The world abounds in dreadfully drafted forms because 

writing complex instructions for the future is crushingly difficult. 

Statutes read horribly because their authors are struggling to (1) 

work out exactly what rule they want, (2)  imagine all thc 
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circumstances in which it might apply, and (3) find language 

to specify all those but only those circumstances. Each task is 

ultimately impossible, which is why statutes explicitly o r  implic- 

itly confide their enforcers with some discretion and why courts 

must interpret - rewrite? - statutes. However, these skills and 

resources are not available to physicians or surrogates. 

One might retort that property \?rills work and that living wills 

are not that far removed Goln property wills. But wills work 

as well as they do to distribute property because their scope is 

- compared with living wills - narrow and routinized. Most 

people have little property to  distribute and few plausible heirs. 

As property accumulates and ambitions swell, problems prolif- 

erate. Many of them are resolvable because experts - lawyers 

- exclusively draft and interpret ~vills. Lawyers have been exper- 

imenting for centuries with testamentary language in a process 

whlch has produced standard formulas with predictable meanings 

and standard \?rays of distributing property into 1%-hich testators 

are channeled. Finally, if testators didn't say it clearly enough in 

the rigllt words and following the right procedures, courts coolly 

ignore their wishes and substitute default rules. 

The lainentable hstory of the living will demonstrates just how 

recalcitrant these problen~s are. There have been, essentially, three 

generations of living xvills. At first, they stated fatuously general 

desires in absurdly general terms. As the vacuity of over generality 

became clear, advocates of living wills did the obvious: M'ere living 

wills too general? Make them specific. Were they "one size fits 

all"? Malie h e i n  elaborate questionnaires. Were they uncritically 

signed? "Require" probing discussions between doctor and patient. 

However, the demand for specificity forced patients to  address 

more questions than they could comprehend. So, generalities 

were insufficiently specific and insufficiently considered. Specifics 

were insufficiently general and perl~aps still insufficiently consid- 

ered. What was a doctor - or la>\ryei-- to do? Behold the "values 

lustory," a disquisition on tlle patient's supposed overarching 

beliefs from svhich to infer answers to specific questions. That 

patients can be induced to trek through these interminable and 

imponderable docun~ents is unproved and unlikely. That useful 

conclusions can be drawn h o m  the platitudes they evoke is false. 

As Justice Holrnes knelelv, "General propositions do not decide 

concrete cases." 

The lessons of this story are that drafting instructions is harder 

than proponcnts of living wills seem to hclieve and that when you 

move t o ~ ~ a i - d  one blessing in structuring these documents, you 

walk away Gom another. The failure to  devise workable forins 

is not a failure of effort or intelligence. It is a consequence of 

attempting the impossible. 

Carl E. Schncidcr and Ansc[a Fa3cslin 

Where is the living will? 

Suppose that, mirabile dictu, people executed living wills, knew 

what they will want, and could say it. That will not  matter unless 

the living \\rill reaches the people responsible for the incompetent 

patient. Often, it does not .Tl is  should be  n o  surprise, for long 

can be the road from the draf ter 's  chair to the ICU bed. 

First, the living will may be signed years before it  is used, 

and its existence and location may vanish in the mists of time. 

Roughly half of all living wills are drawn up by lawyers and must 

somehow reach the hospital, and 62 percent of patients do not 

give their li~ring will to their physician. O n  admission to the 

hospital, patients can be too assailed and anxious to  recall and 

mention their advance directives. Admission clerks can be harried, 

neglectful, and loath to ask patients awkward questions. 

Thus nrhen a team of researchers revielred the charts of 152 
patients ~ v l ~ o  had completed a living will before being hospital- 

ized, they found that only 26 percent of the charts accurately 

recorded information about those directives, and only 16 percent 

of the charts contained the form. And in another study only 35 
percent of the nursing hoine patients 'iV11o were transferred t o  tile 
hospital had their living wills svith them. 

Wil l  proxies read it accurately? 

Suppose, per impossiblle, that patients wrote living mills, 

correctly anticipated their preferences, articulated their desires 

lucidly, and con~~eyed  their document to its interpreters. Ho\v 

acutely nrill the interpreters analyze their instructions? Living 

wills are not self-executing: Someone must decide nrhether tlle 

patient is incompetent, whether a medical situation described in 

the living will has arisen, and what the living will then commands. 

Usually, the patient's intimates will be  central among a living 

 ill's interpreters. We might hope that intimates already know 

the patient's mind, so that only lnodest demands need be made on  

their interpreting skills. But many studies have asked such surro- 

qates to  predict what treatment the patient would choose. Across 

these studies, approsimately 70 percent of the predictions were 

correct - not inspiring success for life and death decisions. 

Do living rvills help? We know of only one study that addresses 

that question. In a randomized trial, researchers asked elderly 

patients to  complete a disease- and treatment-based or  a value- 

based living will. A control group of elderly patients completed 

no living will. The surrogates were generally spouses o r  chldren 

who had knosvn the patient for decades. Surrogates 157I10 were 

not able to  consult their loved one's living will predicted patients' 
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preferences about 70 percent of the time. Strikingly, surrogates 

who consulted t l ~ e  living will did no better than surrogates denied 

it. Nor were surrogates more successful when they discussed 

living wills with patients just before their prediction. 

What  is more, a similar study found that primary-care physi- 

cians' predictions were similarly unimproved by providing them 

with patients' advance directives. O n  the other hand, emergency 

room doctors (complete strangers) given a living will more accu- 

rately predicted patients' preferences than ER doctors without 

one. 

Do living wil ls alter patient care? 

O u r  survey of the mounting empirical evidence shows that 

none of the five requisites t o  making living wills successful social 

policy is m e t  now or is likely to  be. The program has failed, and 

indeed is im~ossible .  

That impossibility is confirmed by studies of how living wills 

are implemented which show that living wills seem not to  affect 

patients' treatments. For instance, one study concluded that living 

~vills "do not  influence the level of medical care overall. Thls 

finding w-as manifested in the quantitatively equal use of diagnostic 

testing, operations, and invasive hemodynamic monitoring among 

patients with and without advance directives. Hospital and ICU 

lengths of stay, as well as healthcare costs, were also similar for 

patients with and without advance directive statements." Another 

study found that in 30 of 39 cases in w h c h  a patient was incom- 

petent and the living will was in the patient's medical record, 

the surrogate decisionmaker was not the person the patient had 

appointed. In yet a third study, a quarter of the patients received 

care that was inconsistent with their living will. 

But all this is normal. HarryTruman rightly predicted that his 

successor would "sit here, and he'll say, 'Do this! D o  that! ' And 

nothing will happen. Poor Ike - it won't be a bit like the Army. 

He'll find it very frustrating." (Of course, the Army isn't like the 

Army eithe~; as Captain Truman surely knew.) Indeed, the whole 

law of bioethics often seems a whited sepulchre for slaughtered 

hopes, for its policies have repeatedly fallen woefully short of their 

purposes. Informed consent is a "fairytale." Programs to increase 

organ donation have ~ersis tent ly disappointed. Laws regulating 

D N R  orders are hardly better. Legal definitions of brain death are 

misunderstood by astonishing numbers of doctors and nurses. And 

SO on. 

But why don't  living wills affect carc? JoanTeno and colleagues 

saw no evidence "that a physician unilaterally decided to ignore or 

disregard an AD." Rather, there was "a complex interaction of . . . 
three themes." First (as we have emphasized), "the contents of ADS 

were vague and difficult to apply to  current clinical situations." 

The imprecision of living wills not only stymies interpreters, it 

esacerbates their natural tendency to read documents in light of 

their own preferences. Thus "(e)ven with the therapy-specific AD 

accompanied by designation of a proxy and prior patient-physician 

discussion, the proportion of physicians ~ o h o  were willing to 

~mithhold therapies was quite variable: cardiopulmonary resus- 

citation, 100 percent; administration of artificial nutrition and 

hydration, S2 percent; administration of antibiotics, SO percent; 

simple tests, 70 percent; and administration of pain medication, 

1 3 percent." 

Second, theTeno team found that "patients were not seen as 

'absolutely, hopelessly ill,' and thus, it was never considered 

the time to invoke the AD." Living wills typically operate when 

patients become terminally ill, but neither doctors nor families 

lightly conclude patients are dying, especially when that means 

ending treatment. And understandably. Fox- instance, "on the 

day before death, the median prognosis for patients with heart 

failure is still a 50 percent chance to  live six more months because 

patients with heart failure typically die quickly from an unpre 

dictable complication like arrhythmia or infection." So by the 

time doctors and families finally conclude the patient is dying, 

the patient's condition is already so dire that treatment looks 

pointless quite apart from any living \vill. "In all cases in which 

life-sustaining treatment was withheld or withdrawn, this decision 

was made after a trial of life-sustaining treatment and at a tirne 

when the patient was seen as 'absolutely, hopelessly ill' or 'acti-\iely 

dying.' Until patients crossed this threshold, ADS were not seen as 

applicable." Thus "it is not surprising that our previous research 

has shown that those with ADS did not differ in timing of DNR 

orders or patterns of resource utilization from those without 

ADS." 

Third, "family members or the surrogate designated in a 

[durable power of attorney] were not available, were ineffectual, 

or were overwhelmed with their own concerns and did not effec- 

tively advocate for the patient." Family members are crucial surro- 

gates because they should be: patients commonly want them to 

be; they commonly want to be; they specially cherish the patient's 

interests. Doctors ordinarily assume families know the patient's 

situation and preferences and may not relish responsibility for 

life-and-death decisions, and doctors intent on avoiding litiga- 

tion may realize that the only plausible plaintiffs arc families. Thc 
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family, however, may not direct attention to the advance directive 

and inay not insist on its enforcement. In fact, surrogates may be 

guidcd by either their own treatment preferences or an urgent 

desire to  keep their beloved alive. 

In sum, not only are we awash in evidence that the prereq- 

uisites for a successful living wills policy are unachievable, but 

there is direct evidence that living wills regularly fail to have 

their intended effect. That failure is confirmed by the numerous 

convincing explanations for it. And if living ~vills do not affect 

treatment, they do not work. 

Do living wil ls have beneficial side effects? 

Even if living wills do not effectively promote patients' 

autonomy, they might have other benefits that justify their costs. 

There are three promising candidates. 

First, living wills might stimulate conversation between doctor 

and patient about terminal treatment. However, at least one study 

finds little association between patients' reports of executing an 

advance directive and their reports of such conversations. Nor do 

these conversations, when they occur, appear satisfactory. James 

Tulsky and colleagues asked experienced clinicians n i t h  relation- 

ships with patients who were over 65 or seriously ill to "d~scuss 

adwnce directives in whatever way you think is appropriate" with 

them. Although the doctors knew they were being taped, the 

conversations were impressively short and one-sided: The median 

discussion "lasted 5 .6  minutes (range, 0 . 9  to 15.0 minutes). 

Physicians spoke for a median of 3.9 minutes (range, 0.6 to 10.9 
minutes), and patients spoke for the remaining 7 minutes (range, 

0 .3  to  9.6 minutes). . . . Usually, the conversation ended \vitllout 

any specific follow-up plan."The "(p)atients' personal ~lalues, goals 

for care, and reasons for treatment preferences were discussed in 

7 1 percent of cases and were esplicitly elicited by 34 percent of 

physicians." But doctors commonly "did not explore tlle reasons 

[or patient's preferences and merely determined \.rrhether they 

\vanted specific inter~lentions." 

Nor were the conversations conspicuously informative: 

"Physicians used vague language to describe scenarios, asking 

\what patients would want if they became 'very, very sick' or 'had 

sometling tllat was very serious.' . ." Further, "[v]arious qualita- 

tive terms nrere used loosely to describe outcome probabilities." 

I11 addition, these brief conversations considered almost exclu- 

sively the txvo ends of the continuum - t l ~ e  most hopeless and 

the most hopeful cases. Conversations tended to ignore "the more 

common, less clear-cut predicanlents surrounding end-of-life 

Carl E. Schneidcr and Ansela Faserlin 

care."True, the patients all thought "their physicians 'did a good 

job talhng about the issues,"' but this only suggests that patients 

did not understand how little they were told. 

The second candidate for beneficial side effect arises from 

evidence that living wills inay comfort patients and surrogates. 

People with a living \<ill apparently gain confidence that their 

surrogates will understand their and will implement 

them comfortably, and the surrogates concur. Improved satisfac- 

tion with decisions was also a rare positive effect of the SUPPORT 

study (which devoted enormous resources to  improving end of 

life decisions and care but made dismayingly little difference). In 
another study, living ~~411s reduced the stress and unhappiness of 

family members who had recently withdrawn life support from 

a relative. But even if living wills make patients and surrogates 

more confident and comfortable, those qualities are apparently 

unrelated to the accuracy of surrogates' decisions.Thus we are 

left w i t l ~  the irony that one of the best arguments for a tool for 

enhancing people's autonomy is that it deceives them into cord-  

dence. 

T h r d ,  because living wills generally constrain treatment, they 

might reduce the onerous costs of terminal illness. Although 

several studies associated living ~vills with small decreases in those 

costs, several studies have reached the opposite conclusion. The 

old Scotch verdict, "not proven," seems apt. 

The costs 

There is no free living will, and the better (or at least more 

tl~orough and careful) the living will, the more it  costs. Living 

~vills consume a ~a t ien t ' s  time and e n e r a .  When doctors or 

la~vyers help, costs soar. O n  a broader view, Jeremy Sugarman 

and colleagues estimated that the Patient Self-Determination 

Act imposed on all hospitals a start-up cost of d 101,569,922 

and iinposed on one hospital (Jolms Hopkins) initial costs of 

S 114,52S. These figures omit the expenses, paid even as we ]$-rite 

and you read, of administering the program. 4 n d  this money has 

bought only formil conlpliance. 

These are real costs incurred when over 40 million people 

lack kealthl insurance and \\.hen we are spending more of our 

gross domestic product on health care than co~nparable countries 

without buying commensurately better health. If programs t o  

promote and provide living wills showed signs of achieving tlle 

qoals cherished for them, we \vould have to decide ~vhe ther  their 

valuable but incalculable rewards esceeded their diffuse but 

daunting costs. However, since those progranls have failed, their 

costs plainly outweigh their benefits. 
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What is to be done? 

Living wills attempt \\.hat undertakers like to  call "pre-need 

planning," and on inspection they are as otiose as the mortuary 

version. Critically, empiricists cannot show that advance direc- 

tives affect care .Ths is damning, but were it our only evidence, 

perhaps we might not  be weary in well doing: for in due season 

we might reap, if we faint not. However, our survey of the 

evidence suggests that living wills fail not for want of effort, or 

education, o r  intelligence, or good will, but because of stubborn 

traits of human psychology and persistent features of social 

organization. 

Thus when we reviexved the five conditions for a successful 

program of living \<ills, we encountered evidence that not one 

condition has been aclueved or, we think, can be. First, despite 

the millions of dollars lavished on propaganda, most people do 

not  have living wills. And they often have considered and consid- 

erable reasons for their choice. Second, people who sign living 

xirills have generally not thought through its instructions in a way 

we should want for life-and-death decisions. Nor can we expect 

people to  make thoughtful and stable decisions about so complex 

a question so far in the future. T h r d ,  drafters of living wills have 

failed t o  offer people the means to  articulate their preferences 

accurately. And the fault lies primarily not with the drafters; i t  lies 

with the lnherent impossibility of living wills' task. Fourth, living 

wills too often do not reach the people actually making decisions 

for incompetent patients. This is the most remediable of the five 

problems, but it is remediable only with unsustainable effort and 

~mj~~s t i f i ab le  expense. Fifth, living wills seem not to  increase the 

accuracy with which surrogates identify patients' preferences. And 

the reasons we surveyed when we explained why living wills do 

not  affect patients' care suggest that these problems are insur- 

mountable. 

The cost-benefit analysis here is simple: If living wills lack 

detectable benefits, they cannot justify any cost, much less the 

considerable costs they now exact. Any attempt to increase their 

incidence and their availability to  surrogates must be expensive. 

And the evidence suggests that broader use of living wdls can 

actually disserve rather than promote patients' autonomy: If, as 

we have argued, patients sign living wills without adequate reflec- 

tion, lack necessary information, and have fluctuating prefer- 

ences anpray,  then living wills will not lead surrogates to  make 

has promoted the execution of uninformed and under-informed 

advance directives, and has undermined, not protected, self- 

determination." 

If living wills have failed, we must say so. We must say so to 

patients. If we believe our declamations about truth-telling, we 

should frankly warn patients ho\v faint is the chance that living 

~vills can have their intended effect. More broadly, we should 

abjure programs intended to cajole everyone into signing living 

wills. l i e  should also repeal the PSDA, ~vhich was passed \vith 

arrant and arrogant indifference to its effectiveness and its costs 

and which today imposes accumulating paperwork and adminis- 

trative expense for paltry rewards. 

Of course we recognize the problen~s presented by the 

decisions that must be made for inconlpetent patients, and 

our counsel is not wholly negative. Patients anxious to control 

future medical decisions should be told about durable powers of 

attorney. These surely do not guarantee patients that their ~vishes 

will blossom into fact, but nothing does. What matters is that 

powers of attorney have advantages over living wills. First, the 

choices that powers of attorney demand of patients are relatively 

few, familiar, and simple. Second, a regime of powers of attorney 

requires little change from current practice, in which family 

members ordinarily act informally for incompetent patients. 

T h r d ,  powers of attorney probably improve decisions for 

patients, since surrogates know more at the time of the decision 

than patients can know in advance. Fourth, powers of attorney are 

cheap; they require only a simple form easily filled out with little 

advice. Fifth, powers of attorney can be supplemented by legisla- 

tion (already in force in some states) alun to statutes of intestacy. 

These statutes specify who is to act for incompetent patients 

who have not specified a surrogate. In short, durable powers of 

attorney are -as these things go - simple, direct, modest, 

straightforward, and thrifty. 

In social policy as in medicine, plausible notions can turn out 

to  be bad ideas. Bad ideas should be renounced. Bloodletting once 

seemed plausible, but when it demonstrably failed, die course 

of wisdom was to  abandon it, not to insist on its virtues and to 

scrounge for alternative justifications for it. Living wills were 

praised and peddled before they were fully developed, much less 

studied.They have now failed repeated tests of practice. It is time 

to say, "enough." 

the choices patients would have wanted. Thus, as Pope suggests, 

the "PSDA, rather than promoting autonomy has 'done a disser- 

vice t o  most real patients and their families and caregivers.' It 

78 1 LQN Winter 2005 



The death o l  the Iivins wi [I 

Carl E. Schncidcr, 'rC), I \  rhc C hllr~ncl3l \ r ~ l l m ~ ~ n  l'ro/,-\\clr Jnr Angela Fagerlin I \  a rc\carch inr ccr~~qotor In Intcrnal 11~J1cine. 

rt111~ \, 1 lorc111<r, cinJ t / I ( -  P r l ~ c t ~ (  t, (11 / 1 7 1 1 ,  c~nll l'ro/c\\,lr i?{ Inrcrnc71 rhc PrqqrdmLfc3r lmpror Jn,q I-lcolrh Corc Deci\ionr at the (In11 t.riit_r 

Ilc-cl~crnc- Ilc I \  11 / > ~ i l c - r / ~ r c i \ r  1 1  rcccntlr l~r~l.l~\/~ccl 111 ~ r h  Ilclr\ha of l l l ch~qon .  and thc l>te,ronc. IJm1n1\trc7tlon She cornccl her E..I. In 

( r c 1 ! i   on) ( 7  ~ c 7 \ ( - l ~ ~ ~ ~ ~ ~ 7  t ~ r / c ~ l  T l i ( ,  l-,i\\ oi I?IOI tIilc\. l t -~ ( l i \  I C I L I ~ I  En\ql~\h ilnd p\r C ~ , > / , ~ ~ I  or NOFC Cc~//cCqc anel hcr Ph D in  c\pcr1mcnta1 

\ i ~ t o t ~ r ) ~ i n  ~ n ( l  { o c  la1 I ? ~ y u l , i t ~ o n  Ilc 1 5  the ciuthor 0/ T h c  1'1-act~cr. ( c o ~ q n ~ t ~ r  c-J F\ I C I I O I C ~ ~ I  at Kcnt Starc I J ~ I I  cri1<1 Hcr rccc~~rch intcrccrc 

0 1  \ ~~ tonor i i \  . I'ati(*nt\, I ) o c  t o ! - 4 ,  ,1r1(1 A I ~ Y I I ~  a1 I > (  c 1410ns, 1 1  hlch 1ni1cic/c r1irr(~qc7fc C]cci~ion m a k ~ n ~ q  anc1 sru !I o f r ~ q k  iommunicatlon and 

i\c1lnrnC\ h(711 p 1 1 1 c - r  ti? niol-1. mctl~t ' 7 1  clcc 1\1,3n\ I \  anel \hnr~lcl I7c Jlr 1c1cJ conilnrtlr c b~a\c\ In rncJlc-a1 dccl i~on m a k ~ n ~ q  

1~ct11.cen d(3ct0r.i onJ potlcnti and ~ \ .h i ih  c7ncll~./ce rhc rirlc- of aur~nl~rnr.  

in . Imcriic7~1 iuIt l~rc.  Prc~fi~ccc~r Schnc-iclcr i c  i ~ n t i n u i n ~ q  hi3 itc1c11. cf'thc- . . 

.\.ocli71(7~lr; r : ~ , i h ( l l ( ~ : ~ ~ ' .  clncl I c l r ~ .  o/'(lcc-rsiclni br. inr.citi,qL7t~n,q / I O I I .  ll CC' r'c 
S ~ O ~ S C  tc' c7ntcr ( I  prc7fi-czion clncl l~uilcl rrof~-icioi~Lll icirl-cri. Fc7r rhclr 

Jnr c-.~ti,qc7ri~~n ( t o  hc pt~hli.ihi.cI C ~ C  .'\t t h ~  T h i - ~ ~ l ~ ~ l d :  T11c Profcs\;iotla1 

C'hoiccs of )'nu112 La~\.\.~r.;) I I C  i c  irirrcntlr inrcrr.ic-11.in:1 a sornrlc 

cl/' I c)qlC qrc~tluatcc I >  J'rhc .I/ic-/~i;~cln LL711. .\'ihL'ol. In 17(ltl~tion. hc- i c  

prcyL7rin,q ci I'oclk (7yrrin:l tthtir thc c - ~ ~ ~ y i r i i ~ ~ l  Iitcrclrurc dcmllnztrLitzi rhc1r 

thc polic-I. . cl/'prc~n~orinq . rh1. rlic- c~ / ' l i~~in ,q  rr. iI / i  in c-ncl-oflllfi- . . clc.i~cicln.i / 1 t 7 i  

/;~iIc.tl c1nJ itin on/\. - .  /;lil. Prtlfi~izor Sihnc-iJer hai trlccl rr.ritrcn 1nfltlc.n- 

t1t1111. c i / > ( ? r ~ r  ~ { i~rn i l~ .  - 1 c i 1 1  1111c1 r~~l~ / i i l~c-c l  (r~.irh .Illir;q~7r~~r Rr~nrgj  ‘ 1  i17.~c/7C~ok 

- .4n In\ritaticnn t o  Famil\. La\\.. 

LQN Winter 2005 1 79 



The folIowinB edited ucrrpt, dmwnfom 'The Confrontation 
chiuse &-Rooted and ~aNformed,"ZW3-04 Cato Supreme Court 
Review 439 (2004). by Law School PIofsor Richard D. Friedman, 

divusses the impact, and questions deneraed bg. the US. Supreme 
Court's ruling in Crawford v. Washington lastyear that a defemddnt 

mutter how relidble a murt rnoy deem i t  to be, d e s 3  the a c m d  Bas 
had an adequate opportunity to c4&-examinr the aitnrrr who nitzde &he 
statemeht ." 

'Where rn~ntestimonial bearsay is at issue, it  is whofly c~wi.stant 
with the Framers' design to a J d  the statesJlw;i&lity in their dewlip- 
ment ofhearsay law - as docr ~obcr& [Roberts v. Ohio, 4 8  US. 
56 (1 9&0)], and as would an appz~ach that exempted such statements 

from confrontation aauor scrutiny altofldher,'~u&ce Antopa Scalia 
wrote for the Court in gawford .  "Where testimonial evidence is cd issue, 
howeverI the Sixth Amendment demands wha the common law ~hqutired: 

unavailpbility and a prior opportunipfBr cross-examjna3tion. we lonvr 
for another day any effort to spell out a c~mpmhemive d@niition cf 

'tatimonial.'" 
"Crawford is not only Q vindication ofthc righu $the accused, but 

is entitled to confront and cross-examine any testimonial statement 
presented =pi& him. In Crawford. the dcfmdant, chargad with 
attuckin8 another man with a w e ,  contested the trial cow's  admission 
o fa  tape-recorded statemmt his wife made to police without giving him 
the opportunity to cross~examine. The trial court admitted the statement, 

and the appeals court upheld ghe conviction. 
When Crawford was argued before the US. Supreme Court in 

November 200.3, the guiding rinci le or two decades had been that f' P f  
"the U. S. Supreme Court has tolerated admission of out-of-court state- 
ments against the accused, without cross-examination, if the xtateamts 
are deemed 'reliable' or 'trustworthy,"'accordin~ to Friedman. But in 

Crawford,"the Supreme Court did a sharp aboutIface, holding that 
a 'testimoni~l'statement cannot be admitted against an accmed, no 

a victoIYf.rjdelity t constitutional text and-intent:~riedmen writes 
5 

in the article from which this excerpt is taken. 4Andyct the decjsim - ' 
leaves many open questions, and ell lawyers involved in the aimi'aal 
ju&ce process will have ro adjust to the new regjme &at it creates.* 
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By Richard D. Friedman 

Crar+rcI reflects a paradigm shift in the doctrine of the 

Confi-ontation Clause. Nonetheless, Crawfird and amici went to 

some pains to  assure the Supreme Court that adoption of the 

testimonial approacl~ woultl alter the results in few, if an): of the 

Court's own precedents. A considerable nunlber of decisioils in 

the lower courts, however, would come out differently under 

Crabrford. To set the groundwork for understanding how Crarford 

alters the doctrinal landscape and the important issues that are 

likely to arise, it will first help to examine several respects in 

which C r a ~ f o r d  does not change the law. 

First, under Crarrford, as before, a statement does not raise 

a confi-ontation issue unless it is offered to prove the truth of 

a matter that it asserts. This is the rule of Tennessee I/. Street [47 1 

U.S. 409, 414 (1985)], which C r a ~ f o r d  explicitly reaffirms. 

In Street itself, for example, the defendant contended that the 

~ o l i c e  coerced him to make a statement similar to  that of an 

accon~plice's confession.The Court ruled unanimously that the 

prosecution therefore could introduce the accomplice's confession 

to demonstrate not that it was true but that it was substantially 

different from the defendant's. That result would be unchanged 

under Crarford.  There may be questions as to  how far a prosecutor 

may take this "not for the truth" argument. For example, if t l ~ e  

prosecutor argues that the statement is being offered as support 

for tile opiilion of an expert witness, in solne cases that might 

be considered too t l in  a veneer. Nonetheless, the basic doctrine 

remains in place. 

Second, many statements that were admissible under Roberts 

will still be adnlissible under Crarford,  thougll the grounds of 

decision will be different. The question is not, as some analysts 

have posed it, 11-hether C r a ~ ~ f o r d  preserves given hearsay excep- 

tions. The rule against hearsay and the Confrontatioi~ Clause are 

separate sources of lam7 - and Crarrford stops the tendenc) to  

meld them. The question for Confrontation Clause purposes in 

each case is whether the given statement is testimonial. The fact 

that a statement fits \vithin a hearsay esception does not alter its 

status ~ v i t h  respect to that question. 

But one can say that most statements that fit xvithin certain 

hearsay exceptions are not testimonial. For esan~ple,  under 

Roberts, business records and conspirator statements were deemed 

reliable because they fell within "firmly rooted" hearsay esemp- 

tions. Under Crairford, almost all such statements vi l l  be consid- 

ered non-testimonial, and therefore the Confrontation Clause \\rill 

i m p o x  little, if any, obstacle to tlleir admissibility. 

Third, the rule of Calfornia  r7. Green [399 U.S. 149 (1970)l 

also is As tile Crarrford Court sumn~arized tlle rule, 

" [Wlhen the declarant appears for cross-esan~ination at trial, the 

ConSrontation Clause places no constraints at all on die use of his 

prior testinloilia1 statements." 

In my vie\v, the rule is a dubious one. It fails to talze into 

account the serious impairment of the ability to cross-examine 

that arises when a witness' prior statement is ad~nitted and the 

witness does not re-assert its substance, effectively \valhng away 

from it. But the Court has sho\~,n 110 inclination to modify the 

States v. Orvens [484 U.S. 554 (1988)], a case involving a witness 

whose severe head injuries destroyed much of his memory - and 

it now becomes more iinportant than ever for prosecutors. If a 

witness makes a statement favorable to  a prosecutor, but the pros- 

ecutor is afraid that the witness will not stand by the statement 

at trial, the prosecutor should not argue that the statement is 

"reliable." Rather, the prosecutor should bring the witness to  

trial, o r  otherwise ensure that the deSendant has had an adequate 

opportunity for cross. If the witness reaffirms the substance of 

the prior statement, all is well and good for the prosecutol-. If she 

testifies at variance from the statement, then the Confrontation 

Clause does not bar admissibility of the statement. 

Fourth, in applying Roberts,  the Court  developed a body 

of case law concerning what constitutes proof of unavailability 

(assuming the given statement can be introduced only if the 

declarant is unavailable), and that case law - including part 

of Roberts itself - is left untouched, for better or worse. At 

argument in Cra~rford, the chief justice asked what impact the 

testimonial approach nlould have on ~k[ancusi I-. Stubbs [40S U.S. 

204 ( 1  972)], a key case in t h s  line and one in which he wrote the 

majority opinion.The proper answer is simple: None at all. 

Fifth, Cramford explicitly preserves the principle that the 

accused should be deemed to have forfeited the confrontation 

right if the accused's oxvn misconduct prevented h m  from ha\-ing 

an adequate opportunih to cross-examine the witness. The right 

may be forfeited, for example, if the accused murdered or inti~lli- 

dated the 17 ltness The forfeltul-e prlnc~ple may take on greater 

Importance under Crai~Jord, as expla~ned belon 

Sixth, the rule of !llarl,land I Cralg [497 U .  S S 36 ( 1990)] 1s 

ul1changed, at least for no]? In that case, the Court held that, 

upon a particularized sho\\ing that a child witness would be 

traumatized by testifying in the presence of the accused, the child 

may testify in another room, ~ v i t l ~  tlle judge and counsel present 

but tlle jury and the accused connected electi-onically. Crar~ford 

addresses the question of when conkontation is required; Craig 

addresses the question of what procedures coilfrontation requires. 

The two cases can coexist peacefully, and nothing in Cra~rford 

suggests that Cralg is placed in doubt. And yet, Justice Scalia 

dissented bitterly in C r a g .  The categorical nature of lus opinion 

in Crorrjird squares better \!-it11 lGs Craig dssent  than x v i t l ~  Justice 

O'Connor's looser majority opinion in Craig, and presunlably he 

would TI-elcorne the opportunity t o  o x r r u l e  Craig. Whether he 

~vould have the votes is an open question. 

Finally, Crar~ford leaves intact the final succor of prosecu- 

tors, the rule that a violation of the confrontation right may be 

l~armless and therefore not require reversal. 

Changes and open questions 
That Craiiford leaves much of the status quo ante  unchanged 

does not gainsay that it changes a great deal, and not just the 

conceptual framework of the Confrontation Clause. Here I TI-ill 

address respects in ~vhich  Cmnford does change the la\\; questions 

that it leaves open, and adjustnle~lts to  existing law that might be 

adopted in its walte. 
rule. Indeed, ~t was reinforced 11)1 Justice Scal~a himself in U n ~ t c d  
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A. The basic change "EX parte in-court testimony or its f~~nct ional  equivalent - that 

Most fuundan~entally, of course, Crar~j'ord ends the prosecute- 
rial use of testi~nonial statements made to police in circumstances 

\\.here the accuscd cannot confl-ont his accuser. That n~eans  that 

\vhen a prosecutor attempts to introduce a testinloilia1 statement 

made by a person \vho is not a ~vitness at trial, the prosecutor 

will not be able to  argue that the statenlent should be admitted 

because it  is reliable. Unless the accused either has had the oppor- 

tunity to  cross-examine the declarant, or has forfeited the right to  

confront her, the statement cannot be admitted. 

Thus, to  take an obvious example, some courts have been 

willing to  admit grand jury testimony given by a witness who is 

not  available at trial, persuading themselves that various factors 

-including the fact that the testimony was given under oath 

- are in the aggregate sufficiently strong "particularized guaran- 

tees of trust\vorttuness" to  excuse the absence of an opportunity 

for cross-examination. Cra~rford means that this practice must 

stop. Similarly, station-house statements, of the type involved in 

Crarfford itself, and statements made in plea hearings may not be 

introduced by the prosecution unless either the witness testifies at 

trial o r  she is unavailable and the accused has had an opportunity 

to  cl-oss-examine her. Courts have already begun to apply cases 

consistently \vith these principles. In one Detroit murder case 

pending on  appeal when Crarrford was decided, the prosecutor has 

since confessed error, because the conviction depended in part 

on statements made to a polygraph examiner by a friend of the 

accused. Consider also United States r< Saner [3 1 3  F. Supp. 2d 596 
(S.D. Ind. 2004)], a post-Craarford decision in n ~ l i c h  the accused, 

a bookstore manager, objected to  admission of a statement by a 

competitor, made to a Justice Department lawyer and paralegal, 

that the t\vo managers had fixed prices. The Court held, properly, 

that because the accused had not had a chance to  cross-examine 

the competitor, who asserted the Fifth Amendment privilege 

at trial, Crar~ford precluded admissibility of the competitor's 

statement. 

B. The meaning of "testimonial" 
The most significant question that arises, of course, is how far 

the category of "testimonial" statements extends. 

1. Standards 
The Cra~rford Court did not have difficulty in concluding that 

Sylvia's [the defendant's spouse's] statement was testimonial: 

"Statements taken by police officers in the course of interroga- 

tions," as Syl\:ials \vas, are "testimonial under even a narrow 

standard." As the Court  elaborated: 

"Whatever else the term covers, it applies at a minimum to 

prior testimony at a preliminary hearing, before a grand jury, 

o r  at a former trial; and to police interrogations. These are the 

rnodern practices ~ v i t h  closest kinship to  the abuses at which the 

Confrontation Clause was directed." 

So much for the core. The boundaries o f the  category will 

have t o  be marked out by future cases. The Court quoted three 

standards nrithout choosing among them: 

is, material such as affidavits, custodial examinations, prior 

testimony that the defendant was unablc to cross-examine, or 

similar pretrial statements that declarants would reasonably 

expect to be used prosecutorially"; 

"Estrajuclicial statements . . . contained in forlnalized testimo- 

nial materials, such as affidavits, depositions, prior testimony, 

or confessions" ; and 
"Staten~ents that were made under circulllstances which 

\vould lead an objective witness reasonably to believe that the 

statement would be available for use at a later trial." 

I believe the t l i rd  of these is the inost useful and accurate. 

It captures the animating idea behind the Confrontation Clause 

-the prevention of a system in which witnesses can offer their 

testimony in private without cross-examination. In some cases, 

under this vie\\: a statement should be considered testinlonial 

even though it was not made to a government official. 

It is by no means certain that this standard n~il l  ultimately 

prevail. Some language in Crarrford emphasizes the role of govern- 

ment officers in creating testimony. For example, having used 

the term "interrogation," the Court takes care to note that 

Sylvia's statement, "knowingly given in response to  structured 

police questioning, qualifies under any conceivable definition"; at 

another point, i t  noted that "[ilnvolvement of government officers 

in the production of testimony with an eye toward trial presents 

unique potential for prosecutorial abuse." This emphasis on 

qovernment involvement might suggest that the Court will stick 

closely to  a minimalist definition of testimonial statements. 

That would be a mistake, however. I do not believe that 

participation by government officials in creation of the statement 

- either receipt of it as its initial audience or active procure- 

ment of it through interrogation - is the essence of what makes a 

statement testimonial. 

The confrontation right was recognized in older systems 

in which there was no public prosecutor, and victims or their 

families prosecuted crimes themselves. The idea behind the 

confrontation right is that the judicial system cannot try an 

accused with the aid of testimony by a witness whom the accused 

has not had a chance to confi-ont. The prosecutor plays no essential 

role in the violation. 

Thus, if just before trial a person shoved a written statement 

under the courthouse door, asserting that the accused did in fact 

commit the crime, that ~vould plainly be testimonial even though 

no government official played a role in preparing the statement. 

One ground for hope in this respect is that Crarriford itself noted 

that one of the statements involved in the notorious Raleigll case 

was a letter. 

In some cases a problem that nearly is the remrse arises - an 

investigative official may be seehng to procure evidence, but 

the declarant may not understand this. I believe that in the usual 

case the investigator's anticipation should not alter characteriza- 

tion of the statement. If the declarant does not recognize she is 

creating evidence that may be used in a criminal proceeding, then 

the nature of what she is doing in making the statement is not 

testimonial. 
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Thus, a conversation between criiiiinal confederates, with no 

anticipation of a leak to the authorities, is not ordinarily testinio- 

nial, and if in fact the authorities are surreptitiously recording 

the conversation, that shoultl not change thc result. O n  the other 

hand, investigators probably should not be allowed to disguise 

their intcnt gratuitously - that is, for the purpose of defeating 

tlie confrontation right. Accordingly, even apart from a standard 

lilce the third one quoted above, perhaps a statement should 

be  considered testimonial in mihat might be called an "invited 

statement" context in which the statement fits a description such 

as this: 

Before the statemenr is made, ( I )  a recipient o f t h e  slaternent antici- 

pates erfidentiaiy use $the statement, but does not jnform the declarant o f  

this anticipation, and (2) the prosecution does not demonstrate that disclo- 

su1.e $anticipation $er/identiaiy use ~ i ~ o u l d  have substantialb diminished 

the probability that the declarant would have made the statement. 

The idea behind tlie second prong of sucli a test would be that 

if disclosing the recipient's investigatory activity would not inhibit 

tlie declarant from inaking the statement, then the disclosure 

probably ought to be made; on the other hand, if the disclosure 

would likely prevent the stateinent from being niade, then the 

investigator has sufficient reason for declining to make a disclo- 

sure.This rule seems to me  to have some merit,  but it may be too 

complicated to be applied satisfactorily. 

2. Special cases 
Many cases will arise, in a wide variety of circumstances, 

in which it is a close question whether a statement should be 

deemed testimonial. I will address here two of the most important 

recurring types of cases. 

a. When are 91 1 calls testimonial? 
Consider first the example of statements made in calls to 91 1 

operators. In recent years, courts have often admitted these state- 

ments - most characteristically, by coniplainants in doniestic 

violence cases - even though the caller has not testified in 

court. Under Crarrj'ord, this practice \vould not be allorved if the 

statenient is deemed "testin~onial."The extent to xvhich these calls 

are "testimonial," hove\.er, is an open question. 

The court in one post-C~-ar~j'orrl case [People I: /I4oscar, 777 N.Y.S. 

2d 875 (N.Y. Criin. Ct .  2004)], in justifying its decision tliat state- 

ments in 91 1 calls should not be deeined testimonial, declared: 

"Typically, a wornan \vho calls 9 1 1 for help because she has 

just been stabbed or shot is not contenlplatiiig being a '\vitness' in 

future legal she is usually trying simply to save her 

o ~ v n  life." 

This generalization fits some cases, but not all. In some cases, 

tlie caller docs not perceive tliat she is any longcr in immediate 

danger, and the primar)r purpose of the call is simply to initiate 

investigative and prosecutorial machinery. Indeed, often the call 

occurs a considerable time after the particular episode has closed, 

and often tlie caller gives a good deal of illformation that is not 

necessary Lor immediate intervention. In a broader set of cases, 

the caller's motives are mixed but she is Lully aware tliat ~ v l ~ a t  she 

says has potential evidentiary value. 

Consider, for example, State v. Davis [64 P. 3d 661 (Wash. Ct. 

App. 2003)], now on review in the Washington Supreme Court  

(the same court from w h c h  Crabford came). The complainant 

called 91 1 and, in response to  questions by the operator, disclosed 

that tlie defendant had beaten her ~,vith lus fists and then run out 

the door, further disclosed that she had a protection order against 

him, and explained the reasons why he had been in her house. The 

complainant did not testify at trial, and the 91 1 tape was played to 

the jury. In closing argument, the prosecutor said, "[A]lthough she 

is not here today to talk to  you[,] she left something better. She 

left you her testimony on the day tliat this happened . . . . [Tlhis 

sho~os that the defendant, Adrian Davis, was at her home and 

assaulted her." 

Then the prosecutor played the 91 1 tape again. Here, the 

statement has strong claim to be considered testimonial. Davis 

and cases like it suggest that the 9 1 1 -call scenario should not 

be dismissed by broad generalizations about the "typical" case. 

Rather, a case-by-case assessment is necessary. Indeed, even if a 

91 1 call is nothing but an urgent plea for protection, the court 

should closely scrutiilize it. I \\;ill repeat here the analysis that 

Bridget McCorinack [Law School Associate Dean for Clinical 

Affairs] and I haw given: 

"To the extent the call itself is part of the incident being tried, 

the fact of the call presumably should be admitted so the prosecu- 

tion can present a coherent story about the incident. But even 

in that situation, t l ~ e  need to present a coherent story does not 

necessarily justify admitting the contents of the call. And even if 

the circumstances do warrant allowing the prosecution to prove 

the contents of the call, those contents generally should not be 

admitted to  prove the truth of \{-hat they assert . . . .To the extent 

that the contents of the call are significant only as the caller's 

report of \\,hat has happened, such a report usually should be 

considered testimonial." 

b. When are statements by children "testimonial"? 
Another ~ p e  of case &at frequently will test the limits of the 

tern1 "testimonial" involves statements by children, typically 

alleging some kind of abuse. Suppose, for example, a young child 

tells a police officer that an adult has physically o r  sexually abused 

her. If an adult made sucli a statement, it I\-ould clearly be testi- 

monial. But can a different result occur in tlle case of a 1-er? young 

child? 

At some point, the statement of a very young child may 

perhaps be considered more like the bark of a bloodhound than 

like the testimony of an adult human; that is, tlie child may be 

reacting to and colninunicating about what occ~u-I-ed, Ivith no 

sense of the consequences that her communication may ha\-e. 

Arguably, fidelity to the text and policies of the Confrontation 

Clause suggests that some degree of understanding of the conse- 

quences of the statement is necessary before a declarailt may 

be considered a "xvitness." If that is true, the better rule \vould 

probably be that a person is not a \.\;itness uldcss she understands 

tliat tlie statement, if accepted, is likely to  lead to adverse conse- 

quei~cesfor the person accused. Under this vie\\;, a child could 

be a ~ i t n e s s  even if she had no real understandillg of the legal 
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svstem; it \vould be enough to k n o ~ \ -  that telling a police officer 

about a bad thing that a person did would likely cause that person 

t o  be punished. 

I11 deciding whether a child is capable of acting as a "w.itness," 

the ~ n o r a l  as \\.ell as cognitive development of the child may well 

be material. My colleague [U-h4 La\$- School Professor] Sllerinan 

Clark has argued that part of what drives the confrontation right 

is not siinply the formal categorization of a person as a "witness," 

but also the moral sense of the obligation of an accuser to  confront 

the accused. If he is right - and I believe there is a good deal of 

force to  the argument - then the inlportant question is not only 

~vhe ther  the child understands the punitive consequences of the 

statement, but also "the level of obligation and responsibility we 

are 11-illing to  put on the shoulders of children." 

Even assuming a given child is capable of making a testimo- 

nial statement, the fact that the declarant is a child can compli- 

cate the question of > ~ ~ h e t l ~ e r  the particular stateinent should be 

deemed testimonial. As I suggested earlier, when an adult makes 

a statement accusing a person of a crime, the statement should 

be considered testimonial, even though the statement is made to 

a private individual, if the declarant understands that the listener 

will pass the information on to the authorities. But consider 

children's statements t o  interi~lediaries - for instance, a child's 

statement to  h s  mother. This situation may be materially l f fe ren t  

from that of the adult witness, because even a child sufficiently 

mature to  be  capable of being considered a witness may have no 

understanding that the third party will pass the statement on to 

the authorities. 

There are different ways t o  approach this problem. One  view 

is that the statement is not testimonial if a chdd in the position of 

the declarant would not understand that the information I+-ould 

reach the authorities. A second ~ i e w  is that if the child, ni thout  

understanding the particulars, expects the mother to  visit adverse 

consequences upon the assailant, then the child should be deemed 

t o  be testifying xzithin his or her ability to  do so. And a third view 

is that differentiating by maturity is simply inappropriate and 

uladministrable, so the perspective of a reasonable adult should 

goyern determination of whether a statement is deemed testimo- 

nial. 

Furthermore, the supplemental standard I have suggested as 

a possibility in "invited statement" contexts may be appropriate 

in certain cases involving statements by children. Under that 

standard, the stateinent should be deemed testimonial (1)  if the 

investigative nature of the con~~ersation is withheld from the c h l d  

but (2)  it does not appear that the nondisclosure was necessary 

to  procure the statement. Again, the idea is that the investigator 

should not be allo~ved to withhold the purposes of her inquiries 

qratuitously in an effort to defeat the confrontation right -but 
L 

the complexity of this inquiry gives m e  some qualms whether this 

standard should be applied. 

Plainly, this is an extraordinarily complex and dimcult area, 

and pending further guidance from the Court it will remain vel-y 

uncertain. 

3. What constitutes an "opportunity for cross-examination"? 
Under Crorrford, the confi-ontation right presumptively is 

violated if a statenlent is considered "testimonial" but the \vitness 

does not testify at trial. By contrast, the confi-ontation right is not 

violated where the witness is unavailable and the accused has had a 

prior opportunity for cross-examination. I11 the wal<e of Cro~rford, 

a \vise prosecutor, aware of the possibility that a key witness may 

be unavailable, will often take the witness's deposition early in 

the investigation. Crorrford therefore raises an important question 

about what constitutes an adequate "prior opportunity for cross- 

examination." 

For example, suppose a laboratory report is a critical piece of 

evidence. In most circumstances, the lab report should be consid- 

ered testimonial, because the report is prepared in anticipation of 

its introduction at trial. Therefore, the lab teclmician who made 

the report should testify at trial if she is available to do so. If she 

becomes unavailable through no fault of the accused (by accidental 

death, for example), and the accused has not had an opportunity 

to  cross-esamine her, then the report should not be considered 

admissible. 

But Lf the prosecution takes her deposition - that is, a pretrial 

examination, subject to  oath and cross-esamination - and the 

technician later becomes unavailable, the prosecutor may use the 

deposition if the deposition presented an adequate opportunity 

for cross-examination. 

Because Cratford increases the prosecutor's incentive to take a 

deposition, Tve can expect pressure to amend the rules of criminal 

procedure in jurisdictions, including at the federal level, in which 

depositions are not now readily available, and perhaps even to 

allow depositions before charges have been brought. If a deposi- 

tion is taken very early, obviously there will often be a question 

whether it gave the accused an adequate opportunity to cross- 

examine. Did counsel have enough time to prepare? Did counsel 

know what issues to  press, and have the information at hand that 

would enable her to do so effectively?The better approach ~vould 

not be to  assunle that early opportu~lities are inadequate per se; 

in many cases, counsel will have little difficulty, even with limited 

preparation and eve11 before matters h a x  proceeded very far, 

determining what questions to ask. Rather, if the defendant had 

an opportunity to  cross-examine the witness at deposition but the 

witness is unavailable at trial, the confrontation right should not 

require exclusion unless the defense shows some particular reason 

to believe the opportunity was inadequate. 

One more change in prosecutorial practice lnay well follow 

from Cranford. Suppose a prosecutor announces an intention 

to use a witness' statement and invites the defense to  demand 

a deposition of the witness if it wants to be assured of cross- 

examining the witness. If the defendant does not make the 

demand, the witness is unavailable at trial, and the prosecution 

offers the statement, would this procedure suffice to  protect 

adequately the "opportunity for confi-ontation"? Perhaps, by not 

making the demand though bcing warned of the possible conse- 

quences, the defendant would be deemed to have waived thc 

co~lfrontation I-ight. O r  perhaps the ~irould be consid- 
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ered a violation of the accused's passive right to  do nothing and 

"be confronted with" the witnesses against him. We may never 

kllo~v for sure unless the procedure is tried. 

4. What constitutes "forfeiture"? 
The idea that the accused cannot claim the confrontation right 

if the accused's own misconduct prevents the witness from testi- 

fying at trial is a very old one. Cracrfoord explicitly reaffirms it, and 

justifiably so. 

Forfeiture often raises difficult issues. If a witness is murdered 

shortly before she was scheduled to testify against the accused, 

what sho\ving of the accused's involvement does the prosecu- 

tion have to make? Is it enough that the accused acquiesced in 

the wrongdoing? And h o ~ v  is participation or acquiescence to  be 

determined; 1s the mere fact that the accused benefited froin the 

murder enough to raise a presumption that the accused acquiesced 

in it? 

One issue on \vhicl~ Crarrford gives little o r  no guidance may 

be expected to become particularly pressing now. Suppose the 

wrongful act that allegedly rendered the witness unavailable is the 

same act \vitI~ ~vhich he is charged. May the act nevertheless cause 

a forfeiture of the confrontation right? For example, suppose the 

accusation is of child sexual abuse and the prosecution argues 

that the abuse itself has intimidated the child from testifying in 

court (though she previously made a statement describing it). O r  

suppose the accusation is of murder, the prosecution contending 

that the accused struck a fatal b lo~v  and that the victim made a 

statement identifying the accused and then died? 

The first reaction of many observers is that in such situations 

forfeiture would be bizarre. And yet, for reasons I will sunlmarize 

briefly, I believe that in some circumstances it is appropriate. 

In post-Cracrford cases, txvo state supreme courts [Colorado and 

Kansas] have agreed. 

The objection most frequently made to applying forfeiture 

doctrine in situations of this sort is that it is bootstrapping: The 

accused is held to have forfeited the confrontation right on the 

ground that he or she committed the very act on rvlIich the trial 

centers - an act that he or she is accused of committing, but 

denies collnnitting and is presuined not to have committed. O n  

closer analysis, I do not believe tlle objection carries weight. 

Tlle situation is analogous to the one that often arises \!.hen a 

defendant is accused of conspiracy and the prosecution argues that 

the hearsay rule poses no bar to ad~nission of a statement made by 

a conspirator in support of the conspiracy. In each of these cases, 

the same factual issue - tlle defendant's participation in the 

conspiracy in the one case, and his co~ninission of the n-rongful 

act that rendered the witness ~u~available in the other - may 

arise as a tl~reshold matter for evidentiary purposes and when 

determining guilt, but so ~~rllat?Tlle issue will likely be decided for 

the two different purposes by difrerent fact-finders - the judge 

deciding tl~l-eshold evidentiary matters and the jury deterinining 

guilt - and on different factual bases. 

Another objection is that presumably the crinle \\.as not 

committed for the purpose of rendering the witness unavailable. 

But again I respond \vith a shrug. The point of forfeiture doctrine 

is that the accused has acted wrongfully in a way that is incom- 

patible with maintenance of the right. Suppose that a11 informer 

makes a statement to  the police describing a drug kingpin's illegal 

activities. But the informer stays undercover and, before the 

kingpin knows anything about the statement, the two get into a 

fight over a card game. The kingpin goes to  a closet, pulls out a 

gun, and inurders the informer. If the lungpin is tried on drug 

charges and the prosecution wants to introduce the informer's 

statement, the kingpin should not succeed in arguing, "But I 
haven't had a chance to  cross-examine him." The appropriate 

response is, "And whose fault is that?You murdered him." 

As interpreted in this way, forfeiture doctrine can solve one 

of the puzzles of the confrontation right.The Craufoord Court 

accurately noted that the "dylng declaration" exception is the only 

exception commonly applicable to  testimonial statements that 

had been well established at the time of the Sixth Amendment's 

adoption in 179 1 . The Court then said, with apparently studied 

ambiguity, "If this exception must be accepted on historical 

grounds, it is sui p e r i s . "  It seems highly unlikely that the Court  

~vould generally exclude statements that fit within the dying 

declaration exception, thus achieving a remarkably unappealing 

evidentiary result that courts have avoided for several h ~ n d r e d  

years. 

O n  the other hand, admitting these statements on the ground 

suggested by the Court raises problems of its o\vn. It obscures t l ~ e  

clarity of the principle adopted by Crarford, that if a statement is 

testimonial it cannot be introduced against the accused unless lie 

had an opportunity to cross-esamine the ~vitness. And it does so 

on very \veak grounds, for (as noted above) the rationale general1)- 

cited for the dying declaration exception is absurd. A far better 

resolution would be to  r e c o p z e  that, however the admissi- 

bility of dying declarations usually has been defended, it  really is 

best understood as a reflection of d ~ e  principle that a defendant 

~ ~ h o  renders a ~ ~ i t n e s s  unavailable by \\.rongful means cannot 

complain about her absence at trial. That principle also explains, 

incidentally, \vhy ( 1 )  the hearsay exceptiorl for dying declarations 

is limited to those that describe the cause of deatll, and (2) the 

declaration  ill not be admitted unless death appeared irrlininent 

at tlle time the declaration was made. 

C. Crawfords impact on non-testimonial statements 

If a statenlent is deemed not to  be testinlonial, \vhat is t l ~ e  

impact of the Conkontation Clause? Cra~ford does not resolve the 

matter. The tlleory of the opinion suggests, and the Court  explic- 

itly preserves the possibility of, "an approach that exempted such 

statenlents fi-on1 Confrontatioil Clause scrutiny altogether." But, 

in an apparent compromise, the Court also indicated tllat Roberts, 

or some standard even more flexible, might also be applied in 

this context. Nuinerous post-Crar~jird courts, haying determined 

the statements at issue were not testimonial, haye gone t l ~ r o u g l ~  

the Roberts analysis and - not surprisiugly - determilled that 

thc statelnents were admissible. It is easy enough to see \\-l1y a 

court disposed to admit a statement ~ ~ o u l d  follo-\\. this approach: 

If instcad the court held that the Confi-ontation Clause did not 
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applv at all to non-testimonial ctatemcnts, it might leave itsclf 

vulnerable to rcversal if a hisher court held that Rohcrtv continues 

to apply to such a statcment. So it is prudent to run through thc 

Roherts analysis, M-hich a court can a11va1.s find is satisfied if it \\.ants 

to (that being one of the problems 11-ith Rohcrrs.) No terrible harm 

is done, perhaps, but the process is n~asteful, bccause courts \\.ill 

continue to run through it 11-ith predictable results. Until a pros- 

ecutor is brave enough to press the point, it is doubtful that thcre 

\[-ill be a clear test in the Supreme Court on the proposition that 

outside thc contest of testimonial statements, the Confrontation 

Clause has no force. 

Conclusion 

Plainly, Cran.ford leaves open many very important questions. 

In particular, the impact of the opinion may be very different 

depending on whether the Supreme Court adopts a broad or 

narrow undci-standing of the term "testimonial ." But li-hat is most 

important is that the jurisprudence of the Confrontation Clause, 

aftcr a long detour, has been set on the proper course. This means 

that the discourse can be rational and candid. Rather than manipu- 

lating unans\serablc questions as to whether a given statement 

is sufficiently "reliable" to warrant admission, the courts will be 

asking \i-hether admission violates the time-honored and constitu- 

tionally protected right of a criminal defendant to insist witnesses 

against him testify subject to cross-examination. 

Even in the pages of this journal, I am willing to confess that I 
am not a strict originalist in constitutional interpretation. I believe 

that there are some questions of constitutional law that cannot 

be anslsered most usefull!. by asking lshat the public meaning 

\\-as of the constitutional test at the time it \vas adopted, or what 

the intention of the Framers was. But in this contest, all indica- 

tions are in alignment. The historical background shoxss that the 

meaning of the text and the intention of the Framers are quite 

clcar, and the unequivocal procedural rule on which they insisted 

continues to resonate today as one of the ccntral aspects of our 

svstem of criminal procedure. The Crartford Court properly 

said, "By replacing catcgorical constitutional guarantees with 

open-endcd balancing tcsts, \r-e do violence to their design." The 

Constitution does not always speak in terms of categorical guaran- 

tees, but \vhcn it does, as in the case of the Confrontation Clause, 

it should be heeded. Give credit to the Court for disenthralling 

itsclf from a doctrine that had grown familiar but had no basis in 

thc Constitution and was utterl!. unsatisfactory, and for recog- 

nizing the essence of thc confrontation right. 
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The folowing is a condcnnd version o f a  talk Yale KamisarJ Clarence 

Darrow Distinguished University Professor Emeritus $Law at the 

University o f  Michigan, and now a member ofthe University of San 

Diego Zawf.culty, gave last year at Q two-dq  co.fmence on nEarl Warren 

and the Warren Court: A F$g%gr &pospectphgld at thk Uni"@ty o f  
Caljj&rnia (Berkelefi &!$& SkW&-? k & d i  ~&Ltd4~ i! 

A paper based on Kamisar's talk, along with other papers that grew 

out ofthe conference on Warren, will be published by the Institute of  

Governmental Studies at UC Berkeley under the editorship ofHarry N. 
. $+eiberJ director ofthe Earl Warren Legal Jmtitute at UC-Berkeley. An 
_>I 

n * - .  
' *cle based on 'kamisar's talk also will appear in a forthcoming issue 

ofthe Ohio State Journal of Criminal Law, part o f a  symposium on 

" ~ h r  k r r e n  Court Criminal Justice Revolution: RLpcciom a Generation 

Latecedited by Projesmr George C. Thomas Ill ofRutgers University Law 

School (Nmark). 

By Yale Icimiw . - 1 -  

Before becoming governor of California, Earl Warren spent 22 
years in law enkorceinent: five as a deputy d i s i a  attorney (1920- 
25) ; thirteen as head of the Alarneda County district attorney's 
office (1925-38); and f o ~ a  state attorney general (1 939-42). 
My thesis is that Wmen's mamy years in law enforcement si@- 
&dY sffected his worL ap Chief Justice of the United States. - 

&ong the cases I think support my thesis are the following: 
Ha@ v. United States (1 966):This Supreme Court case 

affirmed the conviction of Jimmy Hoffa for trying to bribe 
members of a jury during the so-calledTest Fleet trial. The 
govGnment had relied heavily on the testimony of an "informer," a 
union official named Edward Partin. 

Chief Justice Warren was the lone dissenter. He pointed out 
that Partin had been languishing in jail, under indictment for 
such state and federal crimes as kidnapping, manslaughter, and 
embezzlement, when he, contacted federal authorities and told 
them he would be willing to become an informer against Hoffa, 
who was about to be tried in the Test Fleet case. Warren noted, 
too, that in the years since Partin volunteered to be an informer 
against Hoffa, he had not been prosecuted for any of the serious 
crimes for which he had been jailed. 

Warren argued that "the affront to the quality and fairness of 
federal law enforcement which this case presents" was sufficient 
for the Court to overturn Hoffa's conviction in the exercise of its 
supervisory powers over federal criminal justice. No conviction 
should be allowed to stand, insisted Warren, when based heavily 
on the testimony of a person with Partinb background and incen- 
tives to lie. 'And that is exactly the quicksand upon which these 
convictions rest ." 

In Wanen's very &st w e  as a deputy h i c t  attorney 
he assisted a seniar prosecutor in the trial of a union official 
for "crkinal syndicalism." Warren felt uneasy about the use 
of the three informers in the case; d had aduosry 

baekgrods. Years later, Warren called the thee  informers 
"repulsive." He thought that convictions based on the 
testimony of such persons were likely to result in rnis~?ge:, - 

of justice. - ..,J, .> 

Mapp v. Ohio (1 96 1) : Dolly Mapp had been convicted 
of possessing obscene materials. At first, everybody thought 
the issue presented was not whether Wolf v. Colorado ( 1 949) 
(the case that permitted state courts to admit illegally 
seized evidence) should be overruled, but whether the Ohio 
obscenity-possession law was unconstitutionally vague. The 
vote in conference was to overturn Miss Mapp's conviction an 
First Amendment grounds. I 

After the conference, however, four justices (including 
Warren) changed their minds and decided to overrule W o q  ,,, 

if they could get a "fifth vote"The best bet was Justice EIug& . 
Black. Warren was one of the justices who visited Black in his . 
chambers and helped persuade him to come aboard. 

Ironically, in 1942 then State Attorney General Warren 
and his stafI had convinced the California Supreme Court to 
re&m its position that illegally seized evidence could be used 
in a criminal prosecution. However, shortly after he became 
Chief Justice of the United States, the California Supreme 
Court, in a famous case called People v. Cahan (T955), had 
overruled that precedent and adopted the exclusionary rule. 
By 1 95 5, it had become apparent to Roger Traynor, author of 
the Cahan opinion, that 4without fear of criminal punishment 
or other discipline," California police "casually regard illegal 
searches and seizures as nothing more than the performance 
of their ordinary duties for which the city employs and pays 
them." 

As district attorney and state attorney general, Warren had 
kept in close touch with the California police. Warren must 
have known thatTraynorys criticism of the police was well- 
founded. Moreover, Waren knew Traynor personally and an 
the basis of his own dealings withTraynor, greatly respected 
him. (When Warren had been state attorney g e n d ,  then- 
Professor Traynor had been brought into Warren's office to 
organize a new tax division and to take charge of all tax 
litigation. ) 

If JusticeTraynorYs scholarly, yet powerful, opinion in the 
Cahan case was not suflicient reason to vote for imposing rhe 
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esclusionarv rule on the states as a matter of fedcral constitutional 

Ian; the kind of criticism the Cahan decision had becn receiving 

from California law enforcement officials probably was. The 

cri t ik had reacted to Cahan as if thc guarantcc against unrcason- 

aldc search and seizure had just becn written. 

Gideon v. II'ainwright ( 1963): Warren had long hecn a 

strong proponent of an indigent defendant's right to appointed 

counsel. \\'hen the Alameda County Charter was \vritten in 

1927, it Ivas District Attornev\Yarren who had insisted that it 

provide for a public defender. Because the newly appointed public 

defender had no investigators on his staff, \vhenever the defender 

thought one of his clients was innocent, Warren would share all 

the facts in his fileshvith him. Warren felt so strongly about the 

right to counsel that he took an active role in founding the Bay 

Area Legal Aid Society in order to provide la~vvers in civil cases 

for those who could not afford them. 

Prior to Gldeon, the rule that governed state criminal prosecu- 

tions was the Betts rule (named after the 1942 case) or  the "special 

circumstances" rule. Under this rule, an indigent person charged 

\vith a serious non-capital case (even armed robbery or arson) 

was not entitled to the appointment of counsel under the federal 

opinion may havc been his o\\m untlcrstanding of thc dccisi\~c 1 
imbalance betwccn a preparctl, intlcfatigablc interrogator ant1 an 

isolated suspcct. \Varrcn's o\vn cxpericncc as a prosccutor ant1 an 

interrogator mav 11a1.c made him kccnlv a\\-arc of the opportuni- 

ties for coercion in the custodial sctting. 

As district attorncv of Alamctla County, thc third largcst 

county in thc statc,\Varrcn was constantly trying to "profession- 

alizc" the police as ~vcll as his own dcputics. Aftcr man\, unsuc- 

cessful attempts, hc finally pcrsuadcd scveral California collcgcs 

to offer criminology courses and other policc training programs. 

As Chicf Justicc, Warren \vas confident that professional police 

could satisfy the dcmanding standards thc Suprcinc Court \\as 

requiring. Despite his critics' claims that he and his collcagucs 

were "handcuffing the police," Warren viewctl thc Court's rulings, 

such as .ll~randa, as enlightening thc police and encouraging them 

to \i,ork harder and to prcparc their cases more thoroughly. As 

G. Ed\vard White, one ofWarrcn9s biographers (and one of his 

former law clerks as well) put it, Warren believed that he and his 

colleaLgues were not hampering law enforcement but "cnnohling" 

it. 

constitution absent "special circumstances," e.g., he was illiterate Yale Kamisar. 

or mentallv disabled or  the case was unusually complicated. tlic- Clc7rc.n~~ Dilrrc711 

According to one of his biographers, Warren had instructed ~ 1 i t ~ n ~ ~ c 1 1 ~ / 1 ~ - ~ 1  I lnr~cr i r t~  

his clerks to look for a right-to-counsel case that would serve rrofc'ii,>r o f 1  cl11 Emcrrtcli ~7 t  

as a vehicle for abolishing the Betts "special circumstances" rule. the  1 J I I  Sil~ocll ilnJ '7 nicnil~cr 

I--- 
When the Court found the case - Clarence Gideon's penciled In 

forma pauperis petition -Warren must have been sorely tempted 

to ass@ the case to himself. But Justice Black had written a 

powerful dissent 20 years earlier in Betts, the case Gldeon was to 

overrule. So the Chief Justice let Black convert his old dissent into 

the opinion of the Court. 

Ilfiranda v. Arizona (1 966): In the course of throwing out 

a coerced confession in Spano I: AreIr.)brk ( 1  959), Chief Justicc 

Warren observed that "the abhorrence of the use of involuntary 

confessions" turns in part on "the deep-rooted feeling that the 

police must obey the la\v while enforcing the law."According to 

his former deputies, District Attorney Warren used to say exactly 

the same thing to them all the time. His long-time chief invcsti- 

qator recalled that his boss often told him: "Be fair to everyone, 

even if they are breaking the law. Intelligence and proper handling 

can get confessions quicker than force." 

District Attorney Warren's office had one of the highcst 

con\-iction rates in the state, yet none of the convictions he or  his 

deputies obtained were ever reversed on appeal. Warren h deputy 

district attorneys \\?ere so hard-~vorking and so determined to 

avoid any trichness or  unfairness in dealing \vith suspects or 

defendants that they earned a reputation around the courthouse as 

the "Bov Scouts." 

J. Frank Coakley, a former Warren deputy district attorncy, 

and Warren's successor as head of the Alameda County district 

attorney in office, has sugested that the seeds ofwarren's .lljranda 

11711.. fi7illltl.. 1.i '7 niltion~7111. 

rccc1gn17td t7r~thorit I. lln ionitr- 

rcrtionill 1011. find criminc7/ 

yrocccl~lrc. . l :1rilcjuc7tc Q f . \ . ~ ~ ~ .  

1;)t-k Ilnlr.crclrl L7nd Colrrn~hla 

1.arr. School, he hc7c Ir.rittcn 

c\-tcncr~.clr on cr1177jn~71 1~711;  

the  L~Jmrnlitratlon of  irrniinol 

/ I I \ ~ I S C ,  c7nrl tlic " ~ ~ I r t r ~ \  oJ 

crrmc "FIc I <  acrrhor o/ T'ol~cc Intel-1-o_=ation anrl ConL-c.;lonv E4.;'1\'4 

in Lax1 anrl I 'ol~c~ JntI c ~ - ~ i l l r h ( ~ r  t l f  C'~-i1711nal Justicc in OurT~mc .  

nnJ Th(. Cuprcrnc Court: T~-cnrl\ 2nd Ilc\ c~li,~,~nc.nt. ( / ; I  c crnnrrill 

I olcrmc\) Hc 11 rotc the ~ h ~ 7 ~ t c r  on ci)n\trtut1c~nil1 i r l m r n ~ l ~  yrc7ccclrlrc- for 

Thc Rurgcr Court: Thc Countrr-Ilc~ nlution That \Zhrnlt ,The 
Rurgcrl'cars, ancl Thc \Lrarrc,ti Court: I R(.trr)\pcct~\.c- ill- r r  c11i1,  

cc7-011thc)r of  t110 1 1  IC /C! I  11\cc1 cc~\chm,kr Mo(lc~-n CI-iniinal I'roccdurc: 

Cnsc., Commc>nt\ & (Juc\tlons, Lill 10 sclltlc~ni. and Con\titution~l 

La\\,: Caw\, Comnicnts R (>uc\t~c)ns. lill nlnc cJltli)n\. In litlclirrc~n, 
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