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Abstract
A Restorative Signaling Theory of Punitive Desert
by
Jim C. Staihar
Chair: Elizabeth S. Anderson

| explain why and how much criminals deserve t@beished on the basis of a
novel theory of punitive desert. Criminals desdovee punished in the negative sense
that the state would not violate their rights byighing them against their will.
Explaining why this is so is challenging becauseighing someone involves
intentionally harming her, and people have a priacée right not to be intentionally
harmed against their will. My restorative signgliheory avoids the shortcomings but
incorporates the insights of the main competingties in the literature, including
expressive, consensual, unfair advantage, annulmmeméal education, and deterrence
theories of punitive desert.

My theory draws on the fact that when someone cibsnercrime without an
exculpatory defense, she undermines conditionsusf,twhich are the conditions
necessary for others' being justified in believingt she is not disposed to commit
crimes. The criminal is obligated to restore scehditions because unless she does so,
she will cause others to incur certain costs aécasity. To restore the conditions of
trust, the criminal must demonstrate to othershathas a good will, and to do so, she
must sacrifice some of her sufficiently importaatgonal interests for a sufficiently long
time for the sake of benefiting others. Accordiaghe theory's main principle, a
criminal deserves to be punished for her crime noenseverely than the burdens she is
obligated to undertake to restore the conditionsust she undermined by committing
her crime.

The theory explains why punishments should idgakg the form of labor

intensive community service performed under redslenzonditions of incapacitation. |

Vi



argue that the theory best explains why the statddwot be justified in punishing all
criminals extremely severely even though doingaddabe the most efficient means of
achieving deterrence. | also argue that it beglagxs the mitigating effects of
exculpatory defenses on how much criminal actotonty deserve to be punished, but
also are blameworthy. Finally, | argue that theotty illuminates what it means and when

it is warranted to forgive criminals.
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Chapter 1
A Restorative Signaling Theory of Punitive Desert
[. Introduction

When someone commits a crime, we standardly asshehdeserves to be
punished for it in the sense that the state woatd/iolate her rights by punishing her for
it against her wil?. If the punishment were not too severe, the crainivould not have
an individual complaint in justice against sufferit, and the state would not owe her any
compensation for the resulting harm. Our assumptlmugh, stands in acute need of
justification. Punishing someone involves intenétly harming her, and people have a
prima facie right not to be intentionally harmeiagt their will®> So punishing even a
criminal against her will is prima facie to violdter rights.

In this chapter, | seek to explain why and how magminals deserve to be
punished. More specifically, | seek to justifyraportionality principle of punitive

desert, which | call 'PP'. According to the prpiei when someone commits a crime, she

1. Throughout the dissertation, | intend to uses@eal pronouns, such as 'he' or 'she’, in a geraigral
sense.

2. My non-retributive sense of punitive desewdrisinstance of J.L.A. Garcia's more general comnme of
"negative desert" imfwo Concepts of Desefi L. & PHIL. 219 (1986). According to Garciagtpoint of
claiming that someone deserves something harmfugtas not to claim that there would be anythiogd
about imposing it on her. There might not be. @gkding to Garcia, the point is merely to claim that
imposing it on her against her will would not vi@der rights. On a retributive sense of punitiesert,
though, the point of claiming that someone desetwvds punished is precisely to claim that punighier
would be intrinsically goodSeeMichael S. MooreJustifying Retributivisj27 ISRAEL L. REV. 15, 19-
20 (1993)cf. G.E. MOORE, PRINCIPIA ETHICA 82, 262-65 (Thomasi@ain ed., rev. ed. 1993)
(claiming that the organic whole of a criminal'$fsting some punishment is better than the orgaicle
of her suffering no punishment). Because | esdhewetributive sense, | am not committed to
retributivism by claiming that criminals deservebi® punished.

3. In other words, people have a prima facie clairantitiement against such treatme8eeJOEL
FEINBERG,Duties, Rights, and Claimg RIGHTS, JUSTICE, AND THE BOUNDS OF LIBERTY:
ESSAYS IN SOCIAL PHILOSOPHY 130 (1980) (analyzinghts in terms of claims).



deserves some punishment for it; however, the s&ness of her crime entails an upper
limit on the severity of the punishment she deserv criminal deserves a particular
severity of punishment for her crime if and onlyhé severity does not exceed the
relevant upper limit. Three aspects of PP neerficktion.

First, PP concerns only first time criminals whavé no exculpatory defenses.
Unless | note otherwise, | focus only on such anais in this chapter. Second, the
seriousness of a crime, in the sense relevantriiiyel desert, corresponds to how badly
the criminal disrespected the rights of othersammitting it’ How badly she
disrespected their rights corresponds to how bsiuyflouted the moral reasons against
violating them. And how badly she flouted suchsmaes corresponds to how
inappropriately she responded to them. In genkoal,inappropriately she responded to
them depends on the beliefs, intentions, and metnith which she committed the
crime. More precisely, it depends on a) what sienided in committing the crime, b)
what motivated her to intend to commit it, ¢) hawoagly she was motivated to intend to
commit it, and d) the relative strength of the oessshe had for and against intending to
commit it. What reasons she had depends on wedbtelieved when she committed it.

Thus, a reason is meant here in a subjective skases relative to one's beliefs.
In this sense, the reasons a criminal had for gathat intending to commit her crime

were provided by what she believed when she coradhit? In this sense, the fact that

4. SeeStephen L. DarwallTwo Kinds of Resped®8 ETHICS 36, 40-41 (1977) (describing the cohoép
"moral recognition respect" whose denial captunessense of disrespect at issue); Benjamin B. $3gndo
Mistakes of Fact: A Study in the Structure of @mimh Conduct 25 WAKE FOREST L. REV. 707, 720-36
(1990) (suggesting that disrespect for the rightstioers is standardly constitutive of a crimehrdughout
the dissertation, | focus only on crimes that aegann se. | leave it an open question whetherhavd
much people deserve to be punished for crimesatieatnala prohibita.

5. In an objective sense, someone's reasons doagainst intending to perform an act are notiraab
what she believes. They are provided by factsatatrue independently of what she believ@seDerek
Parfit, Rationality and Reasons EXPLORING PRACTICAL PHILOSOPHY: FROM ACTION TO
VALUES 17, 17 (Dan Egonsson, Jonas Josefsson, Bjetarsson & Toni Ronnow-Rasmussen eds., 2001)
(noting the objective sense of reasons). Althaibgly are conceptually distinct, subjective and cibje
reasons are related. A fact provides someoneanithbjective reason if and only if her believingtth
obtains would provide her with a subjective reason.

To keep matters simple, | set aside for furthexyais the issue of whether someone's beliefs must



someone believes that her performing a particubwauld directly cause another to die
provides her with a strong moral reason againstuting to do it. And this fact provides
her with such a reason even if her belief is falseshe believes that it does not provide
her with such a reason. So if she were to pertberact without believing it would have
any consequences that would count in favor ohi¢,would flout very badly the moral
reasons against violating the putative victim'atigot to be killed. Hence, the act would
constitute a very serious crime because she wasitdspect very badly the rights of
others in performing it.

Third, the upper limits of PP have both an orderad a cardinal ranking.
According to the ordinal ranking, a criminal's uppmit is relatively higher for
committing relatively more serious crimes. In otherds, a criminal deserves to be
punished more severely for committing more sermuses. For any crime, the cardinal
ranking specifies the absolute magnitude of theeupmit on the severity of punishment
that someone deserves for committing it. In otherds, for any crime, the cardinal
ranking specifies the absolute severity of the mesere punishment that someone
deserves for committing it.

In seeking a justification of PP, | begin by calesing five theories of punitive
desert. | show that a consideration of their stwonings and insights motivates a
restorative signaling theory of punitive desertjalii call 'RS'. After providing an initial
defense of RS, | respond to several objectionsdfiits might raise against it. |
conclude that RS plausibly justifies PP and sogplyimportant role in constraining the
conditions under which the state may punish a c@against her will. For this reason,

RS should play an important role in any generabtyef the justification of punishment.

be justified for them to provide her with a subjeetreason. Similarly, | set aside for further Iz the
issue of whether someone's subjective reasongavaed not by her beliefs, but more preciselythmy
considerations that provide her with evidence tgelse or not to believe certain propositions.



1. A General Theory of the Justification of Punishment

Before attempting to justify PP, let us identify iole in my general theory of the
justification of punishment. My general theory sifies the general conditions under
which the state would be justified in punishing same against her will. On the strong
sense of justification at issue here, it spectiresgeneral conditions under which the
state would not be open to any warranted attitdaeayal disapproval for punishing
someone against her will. So the theory spedifieggeneral conditions under which the
state has most reason to punish someone againstlher

According to the theory, the state is justifiedmposing a punishment on
someone against her will if and only if five regunrents are satisfied. First, according to
the desert requirement, the person must deseryautiishment. The desert requirement
is warranted because if the state were to impossdaserved punishment on someone
against her will, it would violate her rights. Tfaet that the state would violate
someone's rights by doing something provides thie stith an overriding reason not to
do it® Second, according to the general rights requinenm@posing the punishment on
the person must not violate the rights of anyose.ellhird, according to the value
requirement, the expected value of the consequearicaposing the punishment on the
person must be at least as high as the expected ghthe consequences of any other
available act that would not violate anyone's sghthe value requirement is warranted
because if the expected value of such an altemattwere higher than the expected
value of imposing the punishment on her, the stateld have more reason to perform
the alternative act instead. Fourth, accordintip¢oepistemic requirement, the state must

know that the first three requirements are satisfiemposing the punishment on her.

6. To keep matters simple, | set aside the fadtrights standardly have thresholds such thasttie

might have most reason to violate someone's righé&n the consequences of not violating them woald b
sufficiently bad. So | set aside the possibilitgttin some emergency situations, the state mige most
reason to impose an undeserved punishment on senagaimst her will because doing so would be
necessary to "avoid catastrophic moral horror."BEAT NOZICK, ANARCHY, STATE, AND UTOPIA
30 (1974).



Fifth, according to the motivation requirement, sit@te must be appropriately motivated
by its knowledge that the first three requirememtssatisfied in imposing the punishment
on her.

Within my general theory, PP determines wheth&ighing a criminal would
satisfy the desert requirement. It does not deternmvhether the punishment would
satisfy the general rights requirement or the vadagiirement. The mere fact that a
criminal deserves a punishment does not entailitisatisfies the other two
requirement%. To determine whether a deserved punishment iegtigfem, we need,
among other things, to know more about the actolasequences of the punishment, and
we need a more general theory of rights and a ylefdhe valuable aims of punishment,
which are the important values that the state npgbinote by imposing a deserved
punishment on someofieThus, PP plays an important but also limited nole
determining whether the state would be justifiegumishing a criminal against her will.
PP only determines whether the punishment woulhtgdhe criminal's rights.

[11. Presuppositions

In spelling out a theory of punitive desert, | reaeveral presuppositions that |
assume obtain at the time a criminal is assessqulfotive desert. First, a criminal is
unavoidably a member of a large community of pessmrer which the state governs as

their agent. Second, any justifiable means ofceduthe degree of interaction between a

7. So the state might not be justified in imposindeserved punishment on a criminal. We mightineq
into the practical difference between a) the stateposing a deserved punishment on a criminal vithen
not justified in doing so and b) its imposing ameserved punishment on a criminal when it is nstiffed
in doing so. In the latter but not the former ¢dke state would violate the criminal's rightsifmposing
the punishment on her. Hence, in the latter butheformer case, the criminal would have an irdlial
complaint in justice against suffering the punishimand the state would owe her compensation for th
resulting harm.

8. My use of the term 'valuable aims of punishrmergimilar to H.L.A. Hart's use of the term 'geale
justifying aims of punishment." However, | use tagm to refer to the valuable aims of punishing a
particular person, whereas Hart uses his termféo te the valuable aims of a general system ofghimg
persons.SeeH.L.A. HART, Prolegomenon to the Principles of Punishm@nPUNISHMENT AND
RESPONSIBILITY: ESSAYS IN THE PHILOSOPHY OF LAW 8;11 (1968).



criminal and others would unavoidably leave a digant degree of interaction between
them and so would unavoidably leave others vuliertabher to a significant degree.
Third, there are no extraordinary means of obtgimpistemic access to a criminal's
dispositions. So | assume there are no extraasdmaans of obtaining epistemic access
to whether she has a particular disposition to cdranmes.

I make presuppositions 1-3 because | seek a pahetkplanation of why and how
much criminals deserve to be punished. Thatssgk to explain why and how much
they deserve to be punished in the actual worldrgthe natural facts that generally
characterize the unavoidable conditions under wpetple actually live.

Presuppositions 1-3 are such facts. | leave dp@n question whether and how much
criminals would deserve to be punished in otheddagoin which those presuppositions do
not obtain’

Fourth, everyone knows all the external and irgtefacts about all the acts the
criminal has performed, including the external asgchological causes of her acts and
their consequences. Fifth, everyone knows alfdhts about her physical and
psychological capacities. Sixth, everyone fornssified beliefs about her dispositions on
the basis of his knowledge specified in presupfmst4-5. So if everyone's knowledge
of the relevant facts justifies him in believingttshe has a particularly bad disposition to
commit crimes, | assume he justifiably believes #iee has such a disposition. Seventh,
everyone responds rationally to his justified dslebout her dispositions. So if others
are justified in believing that she has a partidulaad disposition to commit crimes, and
they are rationally required to incur certain caosteesponse, | assume they incur such
costs.

| make presuppositions 4-6 because | seek to iexplay and how much

9. Cf.JOHN RAWLS, A THEORY OF JUSTICE 157-61 (1971) (dkping a theory of distributive
justice with a similarly practical aim and its owresuppositions about the natural facts under wihich

applies).



criminals deserve to be punished on the assumfitetrothers fulfill their epistemic
duties to each other and to the criminal beforg thenish her. Before they do so, they
have a duty to discover that no facts about her @ctapacities entail that she does not
deserve the punishment. They also have a dutyrto justified beliefs about her
dispositions to commit crimes. And when othergaNer facts that make someone
deserving of punishment, they have a duty to prgatel such facts to those with an
interest in them but are unaware of them. Pressippos 4-6 entail that others fulfill
such duties.

Also | make presuppositions 4-7 because the camfquunitive desert is
plausibly defined conditionally on the assumptibattthey obtain at the time of
assessment. On this definition, someone desempasishment for an act if and only if
she did it, and the state would not violate hentsdy imposing the punishment on her
against her will for doing it if presuppositions/4nere to obtain. The definition is
plausible because how much someone deserves tnishpd for doing something does
not seem to depend essentially on the moral stdfpsnishing her under less idealized
conditions. For example, whether someone desarpasticular punishment for doing
something does not seem to depend essentially etheththe state would violate her
rights by imposing it on her under conditions inietha) others do not know what she
has done or is capable of doing; b) they have tifipc beliefs about her dispositions; or
c) they are disposed to respond irrationally tartheliefs about her dispositions.

V. Five Theories of Punitive Desert
A. An Expressive Theory
Consider an expressive theory, which | call Funishing someone expresses an

attitude of moral blame toward h&r.Such an attitude might consist in resentment or

10. SeeJOEL FEINBERG The Expressive Function of PunishmémDOING AND DESERVING:
ESSAYS IN THE THEORY OF RESPONSIBILITY 98 (1970).



indignation.11 According to E, a person deserves a punishmemtdfonly if imposing it
on her would be the least harmful means of expngssiwarranted attitude of moral
blame toward hel® A criminal deserves some punishment because @verg
warranted in feeling an attitude of moral blamedoivher, and punishing her to some
degree would be the least harmful means of exprgskat attitude toward her.

E's defense of PP is problematic for at leasetheasons. First, E is circular. E
merely assumes that punishing a criminal would espa warranted attitude of moral
blame toward her. On a standard view, an attiafdeoral blame consists at least partly
in certain demands. Feeling an attitude of moral blame toward someowelves
feeling or making certain demands on her. One dentizat is constitutive of an attitude
of moral blame is the demand to undertake a purésiufﬁ Punishing someone
expresses an attitude of moral blame toward hexpyessing its constitutive demand on
her to undertake the punishment. So to claimgbatshing a criminal would express a

warranted attitude of moral blame toward her isl&m that the punishment would

11. Seee.g, P.F. STRAWSONFreedom and Resentmeim FREEDOM AND RESENTMENT AND
OTHER ESSAYS 1 (1974).

12. In addition, some theories might insist onghaishment's expressing moral blame in a way that
communicates it or makes it understandable to fin@ral. Segee.g, R.A. DUFF, PUNISHMENT,
COMMUNICATION, AND COMMUNITY (2001); Igor PrimoratzPunishment as Languagé4 PHIL.
187 (1989).

13. SeeSTEPHEN DARWALL, THE SECOND-PERSON STANDPOINT: M@GRITY, RESPECT,
AND ACCOUNTABILITY 17 (2006); STRAWSONSsupranote 11, at 14-15, 21-22; Gary Watson,
Responsibility and the Limits of Evil: Variatioas a Strawsonian Themiea PERSPECTIVES ON
MORAL RESPONSIBILITY 121, 126-28 (John Martin Figsgh& Mark Ravizza eds., 1993).

14. | take attitudes of moral blame to be sentimefjustice. Seel.S. MILL, UTILITARIANISM, 87-107
(Oxford, 1998). As such, they are a subset ddititudes of moral disapproval. | do not claimttha
demand to undertake a punishment is constitutial difie latter. | only claim that such a demasd i
constitutive of moral blameSeeid. at 93, 95 (claiming that attitudes of moral blagsesentiments of
justice involve both a desire to punish their ot§eand the judgment that their objects can be phppe
punished)cf. Thomas BaldwinPunishment, Communication, and ResentpieiRUNISHMENT AND
POLITICAL THEORY 124, 128, 130, 132 (Matt Matravexd., 1999) (claiming that resenting someone
involves the judgment that she should be punishEOBEPH BUTLERSermon VIII: Upon Resentment
in THE WORKS OF JOSEPH BUTLER 141 (W.E. Gladstone £896) (suggesting that attitudes of
resentment and indignation toward someone involdesire that she be punished).



express a warranted demand on her to undertalBaiitto claim that a demand on a
criminal to undertake a punishment is warrantedygrposes that she deserves the
punishment. The claim that a criminal deservesraghment is precisely the claim to be
explained. Because E presupposes the claim ittaimsplain, it is circulat’

Second, punishing a criminal is not the least fiarmeans of expressing a
warranted attitude of moral blame toward her. Bhing a criminal involves significantly
harmful treatment, which might consist in the degtion of an important liberty or harm
to some other important personal interest. It dm#seem that any attitude of moral
blame is ever expressible only through such harindatment. Blame seems expressible
through behavior that does not significantly hahe ¢riminal'® For example, we might
express blame toward a criminal by simply a) comigating our feelings to her verbally
in a sufficiently solemn ceremony or rittaand b) refraining from interacting with her in
various ways for some time. Because any attitdiseaval blame seems expressible
through behavior that is not significantly harmfolinishing a criminal never seems to be
the least harmful means of expressing such an@dtitoward her.

Third, suppose for the sake of argument that aamged attitude of moral blame
does not contain a warranted demand to undertpk@ighment. Suppose also that
punishing a criminal is the least harmful meanexgfressing such an attitude toward her.

It is still not clear why she would deserve theression of the attitude. There is no

problem with our merely feeling the attitude towaet. Our merely feeling it would not

15. Cf. Baldwin,supranote 14, at 130, 132 (expounding a similar cindtylabjection to attempts to
justify punishing someone on the grounds that ghimgsher would express a warranted attitude of
resentment toward her).

16. As S.l. Benn asserts, expressing an attitfideocal blame or "denunciation does not imply the
deliberate imposition of suffering, which is thafigre of punishment usually felt to need justificat’ S.I.
Benn,An Approach to the Problems of Punishm@tPHIL. 328 n.1 (1958).

17. As Feinberg writes: "Such a ritual might cemih so very emphatically that there could be ndotiofi
its genuineness, thus rendering symbolically siypeut any further hard physical treatment.” FEINREE
supranote 10, at 116.



harm her and so would not violate her rights. Heaveif punishing her is the least
harmful means of expressing the attitude, thersthie's expressing the attitude would
involve intentionally harming her. Because theéestaexpressing the attitude would
involve intentionally harming, it would prima faciolate her rights. Unless
expressivists can explain why criminals do not havight to be free from the
intentionally harmful expression of a warrantedtadie of moral blame, their theory does
not explain why they deserve to be punished.

Although E does not justify PP, it yields an imjaoit insight into the type of
theory that could. We can show that a criminakdess to be punished for her crime by
showing that others would be warranted in demandergo undertake a punishment for
her crime. To show this, we must show that slubigjated to undertake a punishment
for her crime®® If she is, then she has no right to be free frbmpunishmen]t? So if
she is obligated to undertake a punishment, andesfto do so voluntarily, then the state
would not violate her rights by imposing the punmgmt on her against her will. The
challenge is to explain why criminals are obligate@dindertake punishments for their
crimes.

B. An Actual Consent Theory
Consider an actual consent theory, which | call.R If someone consents to

certain treatment, and her consent is irrevocahé imposing the treatment on her

18. Cf. David Copp,Ought' Implies 'Can’, Blameworthiness, and thenBiple of Alternate Possibilities

in MORAL RESPONSIBILITY AND ALTERNATIVE POSSIBILITIES265, 271-75 (David Widerker &
Michael McKenna eds., 2003) (noting the relatiotwgen what a person is obligated to do and wharsth
are warranted in demanding her to do or can fdielymand her to do); DARWALLsupranote 13, at 96-99
(same).

19. | take this point to be basic for the purpasethis dissertation. In general, if someonehBgated to
undertake a burden, she has no right to be free itroln other words, she has no claim or entidatrto be
free from the burdenCf. MILL, supranote 14, at 93 (stating that "Duty is a thing whiway beexacted
from a person, as one exacts a debt. ... Reasqgnsd#nce, or the interest of other people, maitatel
against actually exacting it; but the person hifnselould not be entitled to complain.”).

20. SeeC.S. NinoA Consensual Theory of Punishmel2 PHIL. & PUB. AFF. 289, 297-300 (1983)
(defending the actual consent theory | describe).
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against her will would not violate her rights. Acding to AC, someone consents to a
consequence if she freely performs an act undetittons in which she knows the act
would have the consequence. When someone freglynds a crime, she knows her
crime will have the consequence of forfeiting resgdl right against being punished. So
by freely committing her crime, she consents tdefothis legal right. In general, if
someone consents to forfeit her legal right agaiedhin treatment, she consents to
forfeit her moral right against it. Thus, by frgebmmitting her crime, the criminal
consents to forfeit not only her legal right, bls#oaher moral right against being
punished. Therefore, criminals deserve to be aais

In response, AC is objectionable for at leaste¢hemsons. First, its main
principle about consent is false. As a conceptu#h, a person consents to something
only if she intends to consent to it in the serfsatending to authorize or agree to it. As
a consequence, a person consents to something ehybelieves she consents to it. A
person cannot unintentionally consent to sometbmgpnsent to it by accidefit. So the
mere fact that someone freely performs an act kmgwtiwill have a particular
consequence does not entail that she consents twtisequence, because this fact does
not entail that she intends to consent to the apresece or believes she consents to it.

To illustrate, suppose | know someone will destrgyhome if | attend a political
rally. The mere fact that | freely attend theyralbes not entail that | consent to the
destruction of my home, because this fact doegmigiil that | intend to consent to this
consequence or believe | consent to it. Hencey é\@meone commits a crime knowing
her crime will the consequence of forfeiting hegdkright against being punished, this
fact does not entail that she consents to foifeitright. Because criminals do not intend
to consent to forfeit any of their rights when tlegynmit their crimes, they do not

consent to forfeit their legal or moral rights agsibeing punished.

21. SeeA. JOHN SIMMONS, MORAL PRINCIPLES AND POLITICAL OBIGATIONS, 75-79 (1981).
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Second, suppose for the sake of argument thatA&its principle about consent
is correct. Still some criminals do not know ttiay forfeit their legal right against
being punished when they commit their crirﬁ2e§hey are mistaken about what the
criminal laws of the state prohibit. For exam@emeone might kill her spouse's lover
on the mistaken assumption that paramour killimgshat crimes.

Third, AC does not account for PP's ordinal odiral rankings> For example,
suppose everyone knows that the state punishesmmddig serious crimes extremely
severely, but it punishes moderately serious criomdg moderately severely. Then when
people freely commit such mildly serious crimes, &ails that they consent to forfeit
their legal and moral rights against being punistsddemely severely for them. So AC
unacceptably entails that those mildly serious eréis deserve to be punished more
severely than moderately serious criminals, ang deserve to be punished extremely
severely** Under PP's ordinal ranking, mildly serious criaiédeserve to be punished
less severely than more serious criminals, andmutsleardinal ranking, they deserve no
more than mildly severe punishments for their ceme

Although AC does not justify PP, it yields an innfamt insight into the type of
theory that could. AC tries to prove that crimgdkeserve to be punished because they
actually consent to forfeit their moral right aggtibeing punished. Although criminals
do not actually consent to forfeit any of theirrig) by committing their crimes, the
concept of consent might still play a role in expiag why they deserve to be punished.

Even though criminals do not actually consent tpiished, they might be obligated to

22. SeeT.M. SCANLON,Punishment and the Rule of Law THE DIFFICULTY OF TOLERANCE:
ESSAYS IN POLITICAL PHILOSOPHY 219, 219-33 (2003).

23. Seelarry AlexanderConsent, Punishment, and Proportionality PHIL. & PUB. AFF. 178 (1986).

24. The consequences of punishing mildly serigimsicals extremely severely might be worse than the
consequences of punishing them less severely. éil@oaishing them so severely might be unjustified
the grounds that it would violate the value requieat of my general theory. But whether or not phimg
them so severely would be unjustified on thesempleus irrelevant to whether they deserve to bésheal
so severely.
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consent to be punished. More precisely, they nbghbbligated to consent to undertake
a punishment. If so, then they deserve to be pedis For in general, if someone is
obligated to consent to undertake certain burdées, she has no right to be free from
them?® The challenge is to explain why criminals areigated to consent to undertake
punishments for their crimes.

C. An Unfair Advantage Theory

26 UA assumes a

Consider an unfair advantage theory, which |'ti.
"principle of fair play.27 According to this principle, if people undertakéurden to
maintain a just scheme of social cooperation framctvthey benefit, then anyone else
who accepts benefits from the scheme is obligatetbther fair share to maintairfit.
Doing her fair share to maintain the scheme inv@lver undertaking a fair share of the
burdens that maintain it. Given the principle @f play, UA assumes that in the state, a
group of cooperators maintains a just scheme oékoaoperation by undertaking the
burden of restraining themselves from committinghess. And each of the state's
citizens accepts from the scheme the benefit ottloperators' not committing crimes
against her. As a consequence, each of the stdieé&ns is obligated to do her fair share

to maintain the scheme. And doing her fair shamaaintain the scheme involves her

assuming the burden of self-restraint, restraimiegelf from committing crimes.

25. On one interpretation, if criminals are obleghto consent to undertake a punishment, themthies
punishing them even against their will consisteitih \Want's categorical imperative to treat othes®ads in
themselves and never as mere means to anSeelMMANUEL KANT, GROUNDWORK OF THE
METAPHYSICS OF MORALS, 4:433 (Mary Gregor ed., 139f. DEREK PARFIT, CLIMBING THE
MOUNTAIN, chapters 4-5 (forthcoming) (discussingerpretations of this formulation of Kant's
categorical imperative and its relation to varipusiciples of consent).

26. For examples of such theories, see Herbertis)®ersons and Punishmeimt THEORIES OF
PUNISHMENT 76, 79 (Stanley E. Grupp ed., 1971)frieMurphy, Marxism and Retribution? PHIL. &
PUB. AFF. 217, 228-29 (1973); GEORGE SHER, DESER™6 (1987); Richard Dagge®Playing Fair
with Punishmentl03 ETHICS 473 (1993).

27. JOHN RAWLS] egal Obligation and the Duty of Fair Playyn COLLECTED PAPERS 117, 122
(Samuel Freeman ed., 1999).

28. John Rawls endorses the "principle of faig'pla id. at 122. H.L.A. Hart endorses a similar principle
in Are There any Natural Rights84 PHIL. REV. 175, 185 (1955).
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By committing a crime, a criminal obtains an untadvantage over the
cooperators that consists in the benefit of heowening the burden of self-restraint.
Unless the benefit is removed, the benefit willstdnte an unjust enrichment. For the
criminal obtains the benefit by violating her olaligpn not to commit the crime. And in
general, if someone obtains a benefit from viotaan obligation to others, the benefit
constitutes an unjust enrichment. To remove tmefite the criminal must undertake a
burden that is as severe as the burden of sethmetsshe renounced by committing her
crime. Because she would be unjustly enrichedssrsee undertakes such a burden, the
state may impose the burden on her as a punishagaist her will without violating her
rights. For in general, if someone would be umyustiriched by not undertaking a
burden, and refuses to undertake it voluntarilgntthe state would not violate her rights
by imposing the burden on her against her?ﬁ/iIAccording to the main principle of UA,
a criminal deserves a punishment that is no marereg¢han the burden of self-restraint
she renounced by committing her crime.

UA does not justify PP. On the most natural imtetation of the burden of self-
restraint that a criminal renounces by committieg ¢rime, the severity of the burden is
proportional to the strength of the average codpgsadesire to commit the crinie.on
this interpretation, UA does not justify PP's caadlior ordinal ranking. UA does not
justify PP's cardinal ranking because for veryaesicrimes, such as murder and rape, the
average cooperator has no desire to commit themess@ining herself from committing

them is no burden at all. Thus, UA does not explaiy many serious criminals deserve

29. This principle reflects the norm that a pers@y not profit from her own crimeSege.g, Riggs v.
Palmer, 22 N.E. 188, 190 (N.Y. 1889) (claiming tHajo one shall be permitted to profit by his own
fraud, or to take advantage of his own wrong, dotmd any claim upon his own iniquity, or to aagui
property by his own crime").

30. Richard Burgh discusses this interpretatiothefburden of self-restraint and its objectionable
consequences for UA Do the Guilty Deserve Punishmen?® J. PHIL. 193, 209-10 (1982%ee also
David Dolinko,Some Thoughts about Retributivist®1 ETHICS 537, 545-49 (1991) (same); MATT
MATRAVERS, JUSTICE AND PUNISHMENT, THE RATIONALE OEOERCION 45-72 (2000)
(same).
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any punishment at all. UA does not justify PP&@imal ranking because the average
cooperator has a stronger desire to commit legsusecrimes, like tax evasion and thetft,
than more serious crimes, like murder and rapeth&average cooperator assumes a
greater burden in restraining herself from commgttielatively less serious crimes.
Hence, UA does not explain why criminals deservieg@unished more severely for
committing more serious crimes.

Although UA does not justify PP, it yields an inmgamt insight into the type of
theory that could. UA tries to prove that a crialideserves a punishment because she
would be unjustly enriched by not undertakingBut unlike UA, the unjust enrichment
does not consist in a benefit that she obtains tommitting her crime. Contrary to UA,
there might not be such a benefit. Rather thestigarichment consists in a benefit that
she stands to obtain from violating an obligatiba sicurs from committing her crime.
The challenge is to identify this obligation.

D. An Annulment Theory

Consider an annulment theory, which | call 'RNAccording to AN, someone's
committing a crime expresses the false proposttiahher victim lacks the right to be
free from the crime. By expressing the false psijan about her victim, the criminal
imposes on him a moral harm that consists in Heelfarepresenting him as not having
the right. The moral harm will persist until tredse proposition is annulled. Because the
criminal caused her victim the harm, she is obédab annul it by annulling the false
proposition about him. So she is obligated to utadte any means necessary to annul the
false proposition. For in general, if someonedrasbligation to do something, she has a

derivative obligation to undertake the means necgse her doing it? Hence, the

31. Hegel seems to endorse a similar annulmeatythie HEGEL'S PHILOSOPHY OF RIGHT 8§ 90-103
(T.M. Knox trans., 1942). My interpretation of Hedollows David Cooper's interpretation of him in
Hegel's Theory of Punishmeit HEGEL'S POLITICAL PHILOSOPHY: PROBLEMS AND
PERSPECTIVES 151 (Z.A. Pelczynski ed., 1971). Jéampton endorses such a theorZorrecting
Harms Versus Righting Wrongs: The Goal of Retiint39 UCLA L. REV. 1659-702 (1991-92).

32. This is a transmission principle concernintigalbions. For similar transmission principles ceming
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criminal is obligated to undertake any burdens #natnecessary to annul the false
proposition. So assuming she must undertake ndstadens to annul it, the state may
impose those burdens on her as a punishment againgtll without violating her rights.
According to the main principle of AN, a crimirdéserves a punishment for her crime
that is no more severe than the burdens she mdsttake to annul the false proposition
she expressed about her victim by committing it.

AN does not justify PP. A criminal need not uridke any burdens to annul the
false proposition about her victim. To annul igraninal need only comply with a non-
punitive policy: a) assert the negation of thedgbroposition, b) apologize to her victim,
and c) compensate her victim for any material gcpslogical harm she caused him. A
criminal's complying with this policy would anniild false proposition by expressing the
fact that her victim had the right to be free frtre crime®® Because a criminal can
annul the false proposition by complying with a famitive policy, AN does not justify
PP's cardinal or ordinal ranking.

AN does not justify PP's cardinal ranking becazmaplying with the non-
punitive policy does not require many serious aniaés to undertake any significant
burdens. Neither asserting the negation of treefatoposition nor merely apologizing to
her victim requires a criminal to undertake anydigant burdens. And requiring a
criminal to compensate her victim for any mateoiapsychological harm she caused him
does not require many serious criminals to undertady burdens because many serious
crimes, like some unsuccessful attempts at mudidenot cause much or any such harm

to their victims®* Thus, AN does not explain why many serious crafsimleserve any

"oughts," see Mark Schroeddigans-end Coherence, Stringency, and SubjectivedRgedPHIL. STUD.
(forthcoming).

33. SeeDeidre GolashThe Retributive ParadgX4 ANALYSIS 72, 75 (1994); Dolinkagupranote 30, at
545-49,

34. For example, consider a case in which somangeccessfully tries to murder a person under

conditions in which he is unaware of the attempmt @ould not experience much, if any, trauma upon
learning about it.
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punishment at all.

AN does not justify PP's ordinal ranking becausmlying with the non-punitive
policy does not require many serious criminalsriidartake more severe burdens than
less serious criminals. As we noted, the poliogdoot require many serious criminals,
like some who unsuccessfully attempt to commit reurtb undertake any significant
burdens. However, the policy might require sonse kerious criminals to undertake
significant burdens. For some less serious critilesyandalism, cause their victims
significant material harms, and the criminals wboait them might need to undertake
significant burdens to compensate their victimstiimse harm& Thus, AN does not
explain why criminals deserve to be punished meweely for committing more serious
crimes.

Although AN does not justify PP, it yields an inmgamt insight into the content of
an obligation that could. AN tries to prove thareninal deserves to be punished
because she is obligated to undertake a punishesantans to annulling something that
her crime expresses. However, what justifies R®is criminal's obligation to annul a
false proposition about her victim, rather it seeémbBe her obligation to annul something
her crime indicates about herself that is of greseial importance. The challenge is to
identify what her crime indicates about herselt g8t@ has an obligation to annul by
undertaking a punishment.

E. A Prevention Theory

Consider a prevention theory, which | call 'P¢cérding to P, someone's
committing a crime indicates that she is disposetbtnmit crimes in the sense that she
is willing and able to commit them. Unless shewsimer disposition to commit crimes

in the sense of extinguishing it, she will commmites in the future. Everyone is

35. Vandalism is a less serious crime than anaoessful attempt at murder because an attempted
murderer disrespects to a worse degree the rigluthers. For the right to life protects more irrpaot
interests than the right to property.
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obligated to undertake the means that are necessprgvent herself from committing
crimes. Hence, a criminal is obligated to undextddle means that are necessary to annul
her disposition to commit crimes. So she is olbiddo undertake any burdens that are
necessary to annul it. Thus, assuming she mustrtakd certain burdens to annul it, the
state may impose those burdens on her as a pumslageinst her will without violating
her rights. According to the main principle ofé?¢riminal deserves a punishment that is
no more severe than the burdens she must undéatakeul her disposition to commit
crimes.

Assuming a criminal is disposed to commit crintbsre are three reasons why
she might need to undertake certain burdens tol &inaalisposition at least partially.
First, if she is incapable of annulling her willmgss to commit crimes, she might need to
incapacitate herself, placing herself under coodgithat would hinder her ability to
commit crimes? Second, if she would annul her willingness to notcrimes by having
a sufficiently strong prudential incentive not mamit them, she might need to follow a
policy of undertaking certain burdens after she miis crimes. By following such a
policy, she might deter herself from committingrtheut of fear of suffering the
burdens’’ Third, if she would annul her willingness to corhorimes by undertaking a
course in moral education, she might need to do slevelop a good will, which is a
stable disposition to be appropriately motivatedh®ymoral reasons against violating the

rights of others® To be effective, such a course might need tousdemsome, in some

36. Conditions of incapacitation as such are egessarily burdensome. Nevertheless, their buotesns
nature is standardly unavoidable to some degree.

37. If a person were to follow a policy of undéitey certain burdens after she commits crimes nsigét
deter herself from committing a crime in the presan of fear that her future self would otherwize
harmed. To prevent her future self from opting she might need to implement the policy through a
device that would automatically impose the burdeméer future self if she were to commit a criméhia
present. For the related concept of an "autometadiation device," see Lawrence Alexandére
Doomsday Machine: Proportionality, Punishment &rdvention 63 THE MONIST 199, 209 (1980);
Warren QuinnThe Right to Threaten and the Right to PupishPHIL. & PUB. AFF. 327, 337-38 (1985);
Claire FinkelsteinThreats and Preemptive Practicé&sLEGAL THEORY 311, 315-16 (1999).

38. SeeJean Hamptorhe Moral Education Theory of Punishmeh® PHIL. & PUB. AFF. 208 (1984);
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way, to prevent her from opting out and to encoeragr to take the content of the course
seriously.

In response, if a criminal must undertake cerairdens to annul her disposition
to commit crimes, then P does explain why she desesome punishment. However, P
does not justify PP's cardinal or ordinal rankimigdoes not justify the cardinal ranking
because some criminals who deserve some punishmaedtnot undertake any burdens to
annul their dispositions to commit crimes. Forrapée, consider immediately reformed
criminals who perform serious crimes, like murdert who immediately reform
themselves afterward. They immediately annul tHesipositions to commit crimes by
simply recognizing, appreciating, and becoming appately motivated by the moral
reasons against committing thé?‘nlmmediately reformed criminals deserve some
punishment. But because they annulled their digpos to commit crimes without
undertaking any burdens, they are not obligatachttertake any as a means to annulling
such a disposition. Thus, P does not explain vanyesserious criminals deserve any
punishment.

P does not justify the ordinal ranking becauseest@ss serious criminals must
undertake more severe burdens than more seriougais to annul their dispositions to
commit crimes. As we noted, very serious crimingke murderers, who immediately
reform themselves need not undertake any burdeasrol their dispositions to commit
crimes. However, less serious criminals, like naient thieves, who do not
immediately reform themselves might need to un#tersome burdens to annul theirs.
Nevertheless, very serious criminals who are imatet) reformed still deserve to be
punished more severely than less serious crimbgsare not reformed. Thus, P does

not generally explain why criminals deserve to beiphed more severely for committing

Herbert Morris A Paternalistic Theory of Punishmed8 AM. PHIL. Q. 263 (1981).

39. Cases of immediately reformed criminals arepnevalent. Nevertheless, they are not fantastic
beyond the realm of relevant possibilities.
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more serious crimes.

Although the theory does not justify PP, it yieldsimportant insight into the
content of an obligation that could. P pointsthat someone's committing a crime is
strong evidence that she is disposed to commitezinHowever, what justifies PP is not
a criminal's obligation to annul her dispositiorctommit crimes; it is her obligation to
annul something that even immediately reformed icidats retain an obligation to annul.

V. A Restorative Signaling Theory of Punitive Desert

In light of the insights from the previous thesti®S assumes that someone
deserves a punishment for an act if and only ifumetertaking the punishment is
necessary to fulfill an obligation she incurs frperforming the act. If the latter
condition obtains, she deserves the punishmerhfee related reasons. First, she is
obligated to undertake the punishment. For in ggn# someone has an obligation to do
something, she has a derivative obligation to ula#terthe means necessary to her doing
it. Second, she is obligated to consent to unkettize punishmerif. In general, if
someone is obligated to undertake something or mmdstrtake something to fulfill an
obligation, then she has an obligation to consenntertake it. Third, she would be
unjustly enriched by not undertaking the punishrﬁ%rﬁor by not undertaking the
punishment, she would not only violate her obligatio others, but also obtain a benefit
from the violation consisting in her freedom frone punishment necessary to fulfill the

obligation. In general, if someone obtains a biefreim violating an obligation to others,

40. Since RS is grounded in a principle of consérbuld be considered a consent based theory of
punitive desert. However, RS is not grounded fmiaciple of actual consent. It does not assuraé th
criminals deserve to be punished because theylotoasent to undertake a punishment. Even if
criminals do not actually consent to undertake mighunent, RS assumes they deserve to be punished
because they are obligated to consent to undeatakmishment.

41. Insofar as an unjust enrichment constitutesrdair advantage, RS could be considered a typmfair
advantage theory of punitive desert. Unlike UAugh, RS does not assume that criminals obtaimafibe
from committing their crimes. They might not. Rett RS assumes that criminals stand to obtain efiben
from violating an obligation they incur from comtiniy their crimes. Relatedly, RS does not assurae t
the wrong for which criminals deserve to be punisbensists in their obtaining an unfair advantagaro
unjust enrichment. Rather RS assumes that thegagonsists in their disrespecting the rights okogh
Also unlike UA, RS can account for the proportidgtyabf punitive desert, as | argue below.
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the benefit constitutes an unjust enrichment. Edd¢hese related claims entails that she
has no right to be free from the punishment. Shé refuses to undertake the
punishment voluntarily, the state would not violagr rights by imposing the punishment
on her against her will.

Given its basic principle, RS explains why crialgideserve to be punished by
explaining why they must undertake a punishmeflfdl an obligation they incur from
committing their crimes. According to RS, a perbas an obligation of trust not to
undermine the conditions that are necessary farstbeing justified in believing that
she is not disposed to commit crimes. Call suctditmns ‘conditions of trust.' A
person's obligation of trust is grounded in the fhat she would standardly cause others
to incur at least three costs of insecurity by undeing conditions of trus¥ First, if
someone undermines them, others rationally mustsinwm costly precautionary measures
to protect themselves from her. For example, sth@ght need to engage in costly
surveillance schemes to reduce their interactiatis ver and to employ costly protective
services when interacting with her is unavoidal®econd, if someone undermines
conditions of trust, others rationally must forgaguing some personally and socially
valuable activities that would invariably leaverth&oo vulnerable to her. Third, if
someone undermines conditions of trust, othersratibnally experience fear in response
to their higher subjective probability of her contiinig crimes against them. To avoid
imposing such costs on others, a person has nptlmmbbligation of trust, but also an
obligation of restoration. According to the obliga of restoration, if someone
undermines conditions of trust, she is obligatecestore those conditions as quickly as is
reasonably possible by demonstrating to othersstiais no longer disposed to commit

crimes. She must restore them as quickly as soresbly possible because the longer she

42. Cf. THOMAS HOBBES, LEVIATHAN chap. 13 (Richard Tuck e€Cambridge 1996) (noting the
costs of insecurity that someone rationally mustiirin response to being justified in believingttbotiners
are disposed to engage in acts of aggression).
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takes to restore them the longer others must ith@icosts of insecurit‘i?

When someone commits a crime, she underminesteamsiof trust:* Her crime
is strong evidence that she is disposed to conminies; therefore, others are not
justified in believing otherwise. So she is obleghto restore the conditions of trust she
undermined by committing her crime. Given her gdttion of restoration, she is
obligated to undertake any means that are necetssarill it. Hence, she is obligated
to undertake any burdens that are necessary i itulfSo assuming she must undertake
certain burdens to fulfill her obligation of resation, the state may impose them on her
as a punishment against her will without violativeg rights. According to the main
principle of RS, a criminal deserves a punishmentér crime that is no more severe
than the burdens she must undertake to fulfillabkgation of restoration she incurs from
committing her crime. In other words, a criminakdrves to be punished for her crime
no more severely than the burdens she is obligataddertake to restore the conditions
of trust she undermined by committing her crithe.

A criminal must in fact undertake some burdenikil her obligation of
restoration. By committing her crime, she undeediconditions of trust by providing
others with strong evidence that she is disposednamit crimes. To fulfill her
obligation of restoration, she must annul such @veg by providing others with strong
countervailing evidence that she is no longer disddo commit crimes. To provide

others with such countervailing evidence, she rdastonstrate that she has a good

43. To be concise, | leave the quickness conditigiicit in my following discussion of the obligah of
restoration.

44. David Hoekema and Susan Dimock also pointlattcriminals undermine conditions of trust by
committing their crimesSeeSusan DimockRetributivism and Trustl6 L. & PHIL. 37 (1997); David A.
Hoekema;Trust and Obey: Toward a New Theory of PunishpZ5tSRAEL L. REV. 332 (1991).

45. As a corollary, a criminal does not deserpaigishment for her crime that is more severe than t
burdens she must undertake to fulfill the obligatid restoration she incurs from committing it. dher
words, a criminal does not deserve to be punisbeldr crime more severely than the burdens she is
obligated to undertake to restore the conditionsust she undermined by committing it.
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will. *® Assuming she has a good will, she has a stabp®sition not to commit crimes
even under conditions in which she could commibthéthout fear of being detected
and punished.

To demonstrate that she has a good will, a crihmmest demonstrate that she has
a stable disposition to be appropriately motivdigdhe moral reasons against
committing crimes. Hence, she must demonstratestiehas a stable disposition to be
appropriately motivated by the moral reasons agaiotating the rights of others. To
demonstrate this, she must demonstrate that she $table disposition to care highly
about the interests of othéfs Such a stable disposition to care is strong emid®f a
stable disposition to respect the rights of othérst the moral reasons against violating
the rights of others are grounded in the interestghers. To demonstrate that she has
such a disposition to care, she must demonstrateskie has acted with a sufficiently
high degree of benevolence for a sufficiently ltinge after committing her crimé. For
the fact that someone acts with a sufficiently hdglgree of benevolence for a sufficiently

long time is strong evidence that she has a sthpsition to care highly about the

46. As Annette Baier states, when we trust otheesare confident that they have a good will towasd
therefore, "reasonable trust will require grourmissiuch confidence in another's good will...." Atta
Baier, Trust and Antitrust96 ETHICS 231, 235 (1986).

47. Two points of clarification are in order. $tjrthe attitude of care at issue is one of re§pezre. It is
an attitude of caring about others only in ways thapect them as persor8eeDARWALL, supranote
13, at 126-30 (distinguishing an attitude of re$fiexn an attitude of mere care). Second, | medy a
thin sense of care, which might consist in an aasiétitude of other regard. On this sense, farexme to
care about the interests of others just is forthigrace weight on their interests in deliberatgput what
to do. On this sense, for someone to care highbygthe interests of others just is for her toghetheir
interests to a sufficiently high degree relativéanés own in deliberating about what to do. This #ense of
care does not have some of the implications ofckéh sense. For example, on the thin sense, soeneo
might care highly about the interests of otherfiauit being disposed to grieve when they are hawned
rejoice when they are benefite@f. LAWRENCE A. BLUM, FRIENDSHIP, ALTRUISM AND
MORALITY 12-15, 146-49 (1980) (discussing a thiclsense of care and other altruistic emotions in
which these attitudes do involve dispositions &poid toward their objects with particular feelings

48. | refer here only to a thin sense of benewaddhat consists in caring about the interestgiwdrs in the
same thin sense | spell outsnpranote 47. On this sense, a high degree of benes®l@volves
weighting the interests of others to a sufficiettigh degree relative to one's own in deliberagibgut
what to do.
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interests of other§. To demonstrate that she has acted with such bteree, she must
sacrifice some of her sufficiently important perabinterests for a sufficiently long time
for the sake of benefiting others. To make sushaifice for others, the criminal must
standardly engage in labor intensive communityisepand she must standardly do so
while incapacitated in some form to mitigate thetsmf insecurity that others rationally
must incur during the interim. Thus, to fulfillhebligation of restoration, a criminal
must undertake some burdéfis.

At this point, we have shown that RS explains whginals deserve some
punishment for their crimes. Now we can show thplausibly justifies PP's ordinal and
cardinal rankings. With respect to its ordinalkiag, RS explains why criminals deserve
to be punished more severely for committing moress crimes. Suppose a criminal
commits a more serious crime and, thus, disrespleetsghts of others to a worse degree
in committing it. Then her crime is strong evidertbat she has a worse disposition to
commit crimes. Her crime is strong evidence thatisas a worse disposition to
disrespect the rights of others. Hence, the crtnsérong evidence that there is a worse
deficiency in the degree to which she cares albmuinterests of others. On reflection, to
annul this evidence and demonstrate that she st@bke disposition to care highly about
the interests of others, she must demonstrateshizahas acted with a higher degree of
benevolence for a longer time after committingdrene. To demonstrate this, she must
sacrifice more of her important personal interésts longer time for the sake of

benefiting others. So she must undertake a meeredurden to restore the conditions

49. Seege.g, Michael Bacharach & Diego Gambeftayst in Signsin TRUST IN SOCIETY 148, 154
(Karen S. Cook ed., 2001) (noting benevolencetasstwarranting property).

50. Like other trust building or maintaining preses, the process of a criminal's fulfilling heligdtion of
restoration has a "multi-layered inferential stamet” 1d. at 162. In addition to undertaking the required
burdens, other steps might also be necessaryttreghe conditions of trust, like apologizing foe crime
and compensating any victims. The criminal alsghthineed to undergo some form of therapy and take
steps to eliminate aspects of her situation thesqure her to commit crimes, such as unemploynmeht a
corrupting social influences. Much will dependtbe specifics of the case. Because these othes ate
not necessarily burdensome for the criminal, thegdhnot be part of her punishment.
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of trust she undermined by committing her crimé&wugd; she must undertake a more
severe burden to fulfill her obligation of restovat So she deserves a more severe
punishment. In general, someone who commits a s&eus crime deserves a more
severe punishment for her crime because she mdsttake a more severe burden to
fulfill the obligation of restoration she incur®m committing the crime.

With respect to PP's cardinal ranking, RS accolantéhe absolute severity of the
punishments that criminals deserve. According$o tRe absolute severity of the most
severe punishment that a criminal deserves foci@e corresponds to the absolute
severity of the burdens she must undertake tdIfblr obligation of restoration. In
general, the absolute severity of such burdens claesspond to the absolute severity of
the most severe punishment that a criminal seerdegerve for her crime.

To illustrate, consider someone who commits a maidby serious crime and,
thus, disrespects the rights of others to a moelgraad degree in committing it. Her
crime is strong evidence that she has a moderadelydisposition to commit crimes.
Thus, her crime is strong evidence that she hasdermately bad disposition to disrespect
the rights of others. So her crime is strong evidethat there is a moderately bad
deficiency in the degree to which she cares abihgrs. On reflection, to annul this
evidence and demonstrate that she has a stabtesdisp to care highly about others, she
must demonstrate that she has acted with a motlenagb degree of benevolence for a
moderately long time after committing her crimeo demonstrate this, she must sacrifice
some of her moderately important personal intefflesta moderately long time for the
sake of benefiting others. So she must undertekaagre than a moderately severe
burden to restore the conditions of trust she undexd by committing her crime.

Hence, she deserves no more than a moderatelyegeweishment for her crime. By
parity of reasoning, a mildly serious criminal d&es no more than a mildly severe
punishment for her crime, and an extremely sergounsinal deserves an extremely

severe punishment for hers.
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V1. Critical Discussion
A. A Specific Deterrence Theory

Critics might argue that RS is at best only onemgntwo theories that each
justifies PP. They might concede that criminalgehan obligation of restoration. But
contrary to RS, they might argue that criminalscheet demonstrate that they have a
good will to fulfill it. Rather they can fulfilltimerely by demonstrating that they have a
deterred will in the sense that they have a stdislgosition not to commit crimes out of
fear of being punished for committing them. Thi@éas might claim that a criminal
deserves a punishment that is no more severelteaome she must undertake to
demonstrate that she has a deterred will. Callgpecific deterrence theory 'SD.’

In response, SD does identify an important paaéralue of imposing a deserved
punishment on a criminal: the punishment mighedber from committing some crimes
in the future. But SD does not justify PP. A anal will be deterred from committing a
crime by its expected punishment. The crime's ebgaepunishment is the product of its
severity and probability of punishment. Its setyeoi punishment is the severity of the
punishment that the state would impose on herdornitting it. Its probability of
punishment is the criminal's subjective probabiiitgt the state would detect and punish
her if she were to commit it. Given that a crintiwdl be deterred by a crime's expected
punishment, it is not practically feasible to upedfic deterrence as the basis for
determining how much to punish her because thare @actically feasible way to
control precisely a crime's probability of punishmhacross all the situations in which she
will find herself. As a consequence of the indvligavariability in a crime's probability of
punishment, SD does not justify PP's cardinal ragkiln many situations, a crime's
probability of punishment will be too low to justib deserved punishment on specific
deterrence grounds, whereas in many others, itoaitbo high. Contrary to SD, how
much a criminal deserves to be punished does mptwith any crime's probability of

punishment.
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To illustrate, consider a moderately serious arathivho deserves to be punished
no more than moderately severely. On the one tsredwill commonly find herself in
situations in which her crime's probability of psimnent is insignificant. In these
situations, she will be significantly confident tishie can commit the crime without being
detected or punished. Such situations are frecqueshtinavoidable because states do not
have the resources to maintain a significant pritibabf punishment for criminals
across all the situations in which they will firrletnselves! Maintaining such a
probability is especially difficult given that aiminal might ignore or be overly
optimistic about her ability to avoid detectiom duch situations, there is no strong
reason to believe that the threat of a moderaglgre punishment will be sufficient to
deter the criminal from committing the crime: gtlikely that only the threat of a much
more severe punishment will deter her if any w#lo with respect to these situations, SD
entails that the criminal deserves either no punétt at all or a punishment that is much
more than moderately severe. Either way SD's cuesees for her are either too lenient
or too harsh.

On the other hand, the criminal will also commdinhg herself in situations in
which her crime's probability of punishment is sigant. In these situations, she will be
significantly confident that she cannot commit thiene without being detected and
punished. In these situations, there is no streagon to believe that the threat of a
moderately severe punishment will be necessargtier dher from committing the crime:
it is likely that the threat of a much less sevyaraishment will be sufficient. In general,
criminals have little incentive to commit a crinmesituations in which its probability of
punishment is significant given that they will im@bly find themselves in situations in

which its probability of punishment is insignifidanSo with respect to situations in

51. SeePaul H. Robinson & John M. Darlepes Criminal Law Deter? A Behavioral Science
Investigation 24 OXFORD J. LEGAL STUD. 173, 184 (2004); PaulRtbinson & John M. Darley,he
Role of Deterrence in the Formulation of CriminaiL Rules: At Its Worst When Doing Its B&dt GEO.
L. J. 949, 954, 992-94 (2003).

27



which a crime's probability of punishment is sigraht, SD entails that the criminal
deserves at most a punishment that is much lessnibderately severe. Here SD's
consequences for her are too lenient.

The critics might concede that SD does not jufys cardinal ranking but argue
that it still justifies the ordinal ranking. Theyight argue that to reduce the costs of
insecurity that others must incur because she amded conditions of trust, a criminal
must demonstrate that she has a marginally deteitenh the sense that she has a stable
disposition to minimize the harm she would causeursuing her criminal objectives. In
general, more serious crimes are more harmful lgssserious crimes. So to
demonstrate that she is marginally deterred, aicahmust demonstrate that she is
disposed to choose a less serious crime over aseo®IS crime in pursuing her
criminal objectives. In general, a criminal wik Imarginally deterred if the punishments
for more serious crimes are more severe than tloosess serious crimes. So to
demonstrate that she is marginally deterred, aicahmust undertake more severe
punishments for committing more serious crimesuslla criminal deserves to be
punished more severely for committing more sermuses.

In response, SD does not even justify PP's ordarding for two reasons. First,
to reduce the costs of insecurity that others nmestr because she undermined conditions
of trust, a criminal at most must demonstrate shatis marginally deterred only with
respect to crimes that are substitdfewo crimes are substitutes just in case incrgasin
the expected punishment of one will increase timeashel for the othet® For example,
armed robbery and unarmed robbery are substitgEsuise increasing the expected

punishment of unarmed robbery beyond that of ammabdery will increase the demand

52. RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW 845th ed. 1998); David Friedman &
William Sjostrom,Hanged for a Sheep: The Economics of Marginal Deteeg 22 J. LEGAL STUD.
345, 345-46, 357-60 (1993).

53. SeeFriedman & Sjostronsupranote 52, at 358.
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for armed robbery, as criminals will have no incemnot to use firearms to facilitate
their robberies. For another example, supposeula@en-theft" consists in someone's
murdering another in the course of a theft, anchéae theft" consists in someone's
committing a theft without murdering anyo?f‘eMurder-theft and mere theft are
substitutes because increasing the expected puemtlohmere theft beyond that of
murder-theft will increase the demand for murdesfthas criminals will have no
incentive not to use murder to facilitate theirfthe Not all crimes, though, are
substitutes. For example, rape is much more sethan theft, but presumably they are
not substitutes because increasing the expectadipnent of one will not increase the
demand for the other, since a criminal's decistocoimmit one does not depend on the
expected punishment of the other. If two crimesrast substitutes, then a criminal
would not choose between them, and so no one watitthally incur any costs of
insecurity on the assumption that she would chbeseeen them. Hence, if two crimes
are not substitutes, a criminal need not demomsthait she is disposed to choose the less
serious one over the more serious one. And swoifctimes are not substitutes, SD does
not explain why a criminal who performs the moreaes one deserves to be punished
more severely than a criminal who performs the $esgus one.

Second, even if a criminal must demonstrate thatis marginally deterred with
respect to all crimes, SD still does not justifydérdinal ranking. As we have noted, a
criminal is deterred by a crime's expected punisttm®t by its severity of punishment
considered by itself. So to demonstrate that simearginally deterred, a criminal need
only undertake higher expected punishments for cittimgn more serious crimes. But
she need not undertake more severe punishmentsléstake higher expected
punishments. Assuming the probability of punishmeihigher for more serious crimes,

such crimes can have higher expected punishmeantdelss serious crimes even though

54. | assume a crime can be a combination of mistenct crimes.
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their severity of punishment is low&r.Because states devote more resources to
investigating and prosecuting more serious crirtesy probability of punishment is
generally higher than the probability of punishmefless serious crimes. As a
consequence, a criminal need not undertake moerespunishments for committing
more serious crimes to demonstrate that she isinadiygdeterred. For even if the
severity of punishment for two crimes were the same lower probability of punishment
of the less serious crime would be an incentivehimose it over the more serious crime.
Thus, SD does not explain why a criminal deseredsetpunished more severely for
committing more serious crimes.
B. A General Deterrence Theory

Critics might argue that RS is implausible becatssebligation of restoration is
too narrow. When someone commits a crime, she wlodsrmine conditions of trust
regarding herself. However, she also underminaditions of trust between others. For
her crime is strong evidence that others are atgmded to commit crimes. As a
consequence of her crime, others are not justifideblieving of each other that they are
not disposed to commit crimes. More preciselyy e not justified in believing this
with as high a credence as they would have bedifigdsin believing it if she had not
committed her crime. As a result, others will inadditional costs of insecurity. To
avoid causing others to incur these additionals;dke criminal is obligated to restore
not only the conditions of trust regarding herdelft also the ones between others that
she undermined by committing her crime. BecauselRi&s that she is obligated to
restore only the former conditions, its obligatafrrestoration is too narrow. To restore
the latter conditions, the criminal must undertakginishment to signal to others that
they too stand to be punished if they commit crimgadertaking the punishment would

restore the conditions of trust between othersubiifying others in believing of each

55. SeePOSNERsupranote 52, at 245 n.4; Friedman & Sjostr@upranote 52, at 363.
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other that they are generally deterred from commgttrimes. Call this general
deterrence theory 'GB"

In response, GD does identify an important poantlue of imposing a deserved
punishment on a criminal: the punishment mighédethers from committing some
crimes in the future. But as a theory of punitlesert, GD is implausible for at least four
reasons. First, when someone commits a crimerivae is strong evidence that she is
disposed to commit crimes. Because her disposit@oe in some sense causally
responsible for her acts, she was disposed to cobanimies at the time of her crime. And
the fact that she was so disposed at the timerafrivae is strong evidence that she is
similarly disposed at later times. Contrary to Ginugh, her crime is not strong
evidence that others are disposed to commit crifiégir dispositions were not causally
responsible for her crime. And the mere fact treg person has a particular disposition
is not strong inductive evidence on which to irtfeat others are similarly disposed. So
by committing her crime, the criminal did not unaéme conditions of trust between
others to any significant degree. Her crime ditdsignificantly reduce the credence with
which others are justified in believing of eachestthat they are not disposed to commit
crimes. So in response to her crime, others areationally required to incur any
significant costs of insecurity on the grounds thaty are no longer warranted in trusting
each other not to commit crimes.

Second, suppose for the sake of argument thay@weknows others will commit
future crimes unless a criminal is punished fordrene. The criminal is still not
obligated to undertake a punishment as a mearst¢éorchg them. In general, a person is

obligated to prevent herself only from causing ctearm; a person is not obligated to

56. GD is similar to the trust based theoriesiofifive desert defended by both Dimock and Hoekema.
They suggest that a criminal deserves to be puthisbeause punishing her is necessary to restore or
maintain conditions of trust regarding herself andditions of trust between others. They sugdest t
punishing the criminal restores or maintains sumid@ions by deterring people generally from contimit
crimes. SeeDimock, supranote 44, at 51-54; Hoekenmsypranote 44, at 345-50. Unlike RS, neither
suggests that a criminal must demonstrate thalhas@ good will to fulfill her obligation of restdfon.
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prevent herself from merely allowing others hé?m?resumably, if the criminal were not
to undertake a punishment, she would merely all@potential criminals to commit the
future crimes, and she would merely allow everymn@cur additional costs of insecurity
in response to the fact that they would not befjadtin believing that the potential
criminals are not disposed to commit crimes. Tokeiptial criminals would be the sole
cause of both harms. For in general, a persagsjgonsible only for whether she
commits crimes and only for what others are justifin believing about her own
dispositions. In general, a person is not resgdm$or whether someone else commits
crimes or for what others are justified in beligyabout the dispositions of someone else.

Third, suppose for the sake of argument thatrainal does cause conditions of
trust between others to be undermined or wouldecthem to be undermined by not
undertaking a punishment. GD still does not jyd8P for the same reasons SD does not.
People are generally deterred from committingra&iby its expected punishment.
Because it is not practically feasible to contnaqisely a crime's probability of
punishment across all situations, it is not pratiydfeasible to use general deterrence as
the basis for determining how much to punish aicrain In many situations, a crime's
probability of punishment will be too low to justib deserved punishment on general
deterrence grounds, whereas in many others, iteitioo high.

Fourth, GD violates a conceptual truth about pumitlesert. According to the
constraint on penal substitution, the fact thatimioal deserves a punishment cannot be
annulled by others undertaking burdens on her b&hathus, a criminal's obligation to

undertake certain burdens that makes her deseo¥ipgnishment cannot be fulfilled

57. Seee.g, Warren QuinnActions, Intentions, and Consequences: The DaewifrDoing and Allowing
98 PHIL. REV. 287 (1989); Samuel Scheffleging and Allowing 114 ETHICS 215 (2004); BERNARD
WILLIAMS, A Critique of Utilitarianismin UTILITARIANISM: FOR AND AGAINST 75, 93-95, 99
(J.J.C. Smart & Bernard Williams eds., 1973).

58. Cf. DAVID LEWIS, Do We Believe in Penal Substitutigi? PAPERS IN ETHICS AND SOCIAL
PHILOSOPHY 128 (2000).
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vicariously by others undertaking burdens on héwalie RS satisfies the constraint on
penal substitution. When a criminal underminesdatons of trust regarding herself,
only she can restore those conditions by sacrdismme of her own personal interests for
the sake of benefiting others. Only by making sagacrifice can she demonstrate to
others that she has a good will. So only she gHifi her obligation of restoration under
RS by undertaking the relevant burdens on her o, however, violates the constraint
on penal substitution. For suppose a criminal domekermine conditions of trust between
others, and suppose she is obligated to restone. tlieven so, others could restore those
conditions on her behalf by sacrificing some ofrtlogvn personal interests for the sake
of benefiting others. By doing so, they would de&stoate to each other that they each
have a good will. So others could vicariouslyifuthe criminal's wider obligation of
restoration under GD by undertaking burdens orbblalf. As a consequence, even if a
criminal is obligated to restore conditions of trhetween others, this obligation does not
make her deserving of punishment because the tibligeould be fulfilled by penal
substitutior’
C. TheGradational Character of Conditions of Trust

Critics might argue that RS is too lenient. Cdasia repeat criminal who
commits two crimes at two different times. Becasise undermined conditions of trust
by committing her first crime, she did not underenany by committing her second.
They were already undermined when she committeddwnd. So her second crime
does not generate an obligation of restorationusTRS unacceptably entails that she
does not deserve to be punished for her secone crim

In response, RS does entail that the repeat @irdeserves to be punished for her

second crime because she did undermine conditiaingsh by committing it. Under the

59. For similar reasons, among others, a crinsirddligation to compensate her victims for the hahm
caused them does not itself make her deservingmipment. Others could fulfill this obligation tme
criminal's behalf by themselves providing her witdiwith the required compensation.
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conditions of trust regarding someone, otherswstfied in believing with a particular
credence that she is not disposed to commit crfthés such, conditions of trust have a
gradational character and can be undermined towsdegrees in various ways. By
committing her first crime, the criminal underminashditions of trust only to a degree:
her first crime justifies others in believing wiin unduly high credence that she has a
particularly bad disposition to commit crimes. 8% first crime provides others with
particularly strong evidence that she has a pdatityubad deficiency in the degree to
which she cares about others. By committing heorse crime, she undermined
conditions of trust to an even worse degree: &eorsd crime justifies others in believing
with an even higher credence that she is dispasedrhmit crimes. Depending on the
seriousness and timing of her second crime, it trafgo justify others in believing that
she has an even worse disposition to commit crirk@s.example, she might be disposed
to commit more serious crimes, and she might bheodisd to commit crimes with a
higher frequency, in a broader range of situatiansl, against a broader range of people.
Hence, her second crime provides others with etrenger evidence that she has the
same or worse deficiency in the degree to whichcsines about others. Because the
repeat criminal did undermine conditions of truptbmmitting her second crime, RS
entails that she is obligated to restore them amdeserves to be punished for her second

crime®!

60. A person's credence in a belief is her subjegrobability or degree of confidence that thédfés
true. For discussion on the concept of subjegiradabilities and their relation to objective prblisies,
see DAVID LEWIS,A Subijectivist's Guide to Objective ChanicePHILOSOPHICAL PAPERS:
VOLUME Il 83 (1986).

61. Assuming repeat criminals deserve to be pedishore severely than first time criminals, thesadp
criminal deserves to be punished more severeliigosecond crime than a first time criminal would
deserve for committing the same crin@f. Andrew von HirschDesert and Previous Convictions in
Sentencing65 MINN. L. REV. 591, 593 (1981). RS might expléhis by, for example, assuming the
increasing marginal difficulty of restoring conditis of trust: the worse someone undermines congditf
trust the more burdens she must undertake to eedtem to a degree. In this paper, though, | focus
primarily on first time criminals. | set aside fiurther analysis the issue of how much repeatiogafa
deserve to be punished relative to first time anats.
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The critics might still argue that RS is too lettie Suppose someone commits an
extremely serious crime late in life. By doing sbe undermines conditions of trust to an
extremely bad degree. To restore them, she mostisa some of her extremely
important personal interests for an extremely lomg for the sake of benefiting others.
However, suppose she cannot make such a lengthfigagiven the unavoidable
constraints on the duration of her life. Hence, shnnot restore the conditions of trust
and so is not obligated to restore them. Fornfisone cannot do something, she is not
obligated to do if? Thus, RS unacceptably entails that she doesesetrde to be
punished.

In response, RS does entail that the older exigeseeious criminal deserves to
be punished. Although she cannot restore the tiondiof trust completely, she can
restore them partially and so is obligated to mestbem as much as she can. Just as
someone can undermine conditions of trust to as#e@he can restore them to a degree.
To fulfill her obligation of restoration, she musstcrifice some of her extremely
important personal interests for as long as shdarahe sake of benefiting others. By
doing so, she will provide others with strong evice that she has partially rectified the
extreme deficiency in the degree to which she calpesit others. As a consequence,
others will rationally reduce the costs of insetyutiey incur in response to her crime.
Given her obligation of restoration, RS entails dbes deserve to be punished.

D. Timing

Critics might still suspect that RS is too leniefrt a standard case, a person's
crime is detected shortly after she commits it. r@store the conditions of trust as
quickly as is reasonably possible, she must dermateshat she has acted with a high

degree of benevolence for a long time after heneri To do so, she must sacrifice some

62. This is similar to the more general princifiiat someone ought to do something only if sheduait.
SeelMMANUEL KANT, THE METAPHYSICS OF MORALS 6:380 (Mgy Gregor ed., 1996) (stating
that "he must judge that lmando what the law tells him unconditionally thatdwgghtto do").
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of her important personal interests for a long tforehe sake of benefiting others.
However, suppose someone commits a crime thatuguktected for a very long time.
In the interim, she avoids any criminal activityt lwes not act with a high degree of
benevolence and so does not undertake any sigmtificadens. By merely avoiding
criminal activity for so long, though, she restottes conditions of trust she undermined
by committing her crim& Thus, RS unacceptably entails that she doesesetrde to be
punished when her crime is eventually detected.

In response, either RS does not have this impdicatr it is acceptable. On the
one hand, if the criminal committed a very seriotise, she cannot restore the
conditions of trust by merely avoiding criminaliaity for a very long time. Her crime is
such strong evidence that she has such a seriiaedey in the degree to which she
cares about others that she cannot annul suchreddeless she acts with a high degree
of benevolence for a long time after committing tidme. To demonstrate that she has a
stable disposition to care highly about others,mshet sacrifice some of her important
personal interests for a long time for the sakkesfefiting others. Thus, if she is a very
serious criminal, RS entails that she does dederlie punished because she must
undertake some burdens to restore the conditiotrsit

On the other hand, if the criminal did not comaitery serious crime, she might
have restored the conditions of trust by merelyidiag criminal activity for a very long
time. If so, then RS does entail that she doeslesérve to be punished when her crime
is eventually detected. In this case, she is metaigated to compensate her victims for
any harm she caused them. Contrary to the cribicsjmplication is acceptable. Its
intuitive plausibility is reflected in the widesjaet adoption of statutes of limitation,

which generally bar states from prosecuting soméona mildly or moderately serious

63. But to emphasize, even if a criminal couldorsthe conditions of trust without undertaking an
burdens by merely avoiding criminal activity fovery long time, doing so would standardly take Ity
to fulfill her obligation of restoration. For thenger a criminal takes, the longer others muatiiice costs
of insecurity.
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crime that she committed a sufficiently long tineddye the prosecution would begin. RS
reflects one rationale behind such statutes: phheyent states from punishing criminals
who have restored the conditions of trust by avgdiriminal activity for a sufficiently
long time®*
E. Restorative Signaling

Critics might again argue that RS is too lenieistcording to RS, a criminal
deserves to be punished no more severely tharutideds she must undertake to fulfill
her obligation of restoration. To fulfill it, shreust send others a restorative signal, which
is a directly observable property that is stroniglence of her acting with the required
degree of benevolence for the required time afterritting her crim&> The critics
might contend that some restorative signals argesssand so do not require criminals to
undertake any burdens. For example, a restorsigwal might consist in one's merely
apologizing verbally for her crime and claimingctre highly about others for a long
time. If some restorative signals are costlesn RS unacceptably entails that criminals
do not deserve to be punished.

In response, a restorative signal cannot be &sstlBy definition, a restorative

signal is credible; it justifies others in beliegithat the criminal has acted with the

64. SeeWAYNE R. LAFAVE, JEROLD H. ISRAEL & NANCY J. KINGCRIMINAL PROCEDURE:
HORNBOOK SERIES 875 (4th ed. 2004) (suggestingrdtionale when they write that statutes of
limitation "prevent the prosecution of those whedaeen law abiding for some years"). States de ha
other more pragmatic reasons for adopting statftésiitation. Seeid. at 875-77. But if they are
defensible on the basis of punitive desert, theynat defensible merely on the basis of "purelylipub
policy arguments."But cf.Paul H. RobinsorCriminal Law Defenses: A Systematic Analy8%&COLUM.
L. REV. 199, 229-30 (1982) (classifying statutesimitation as providing "nonexculpatory public
defenses").

65. A signal is a directly observable propertyt ikastrong evidence of its bearer's possessinthano
property that is not directly observable. The @piof a signal has interdisciplinary applicati®eee.g,
A. MICHAEL SPENCE, MARKET SIGNALING (1974) (econows); AMOTZ & AVISHAG ZAHAVI,
THE HANDICAP PRINCIPLE (Naama Zahavi-Ely & Melvina®ick Ely trans., 1997) (biology); ERVING
GOFFMAN, THE PRESENTATION OF SELF IN EVERYDAY LIFEev. ed. 1959) (sociology);
DOUGLAS G. BAIRD, ROBERT H. GERTNER & RANDAL C. PKER, GAME THEORY AND THE
LAW 122-58 (1994) (law). For an elementary gamestietic analysis of signaling, see AVINASH DIXIT
& SUSAN SKEATH, GAMES OF STRATEGY 263-310 (2d edQ04). For an application of signaling
theory specifically to trust, see Bacharach & Gattatysupranote 49.
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required degree of benevolence for the required.tiifio be credible and not excessively
burdensome, a restorative signal must satisfy tvalitions. According to "the incentive
compatibility condition,* a restorative signal cannot be too costly for arafs who are
benevolent to the required degree for the requined. So the all-in costs of a restorative
signal must not be greater than its all-in bendéfitscriminals who are benevolent to the
required degree for the required time. The alienefits of a restorative signal for a
criminal consist in all the expected consequenté&iosending it that she desires to
obtain; its all-in costs for her consist in all #gpected consequences of her sending it
that she desires not to obtganccording to "the non-pooling conditiofi’a restorative
signal must be too costly for criminals who are lo@tevolent to the required degree for
the required time. So the all-in costs of a redtee signal must be greater than its all-in
benefits for criminals who are not benevolent @ thquired degree for the required
time ®°

Any apparent restorative signal that is costlesslavnot be credible because it
would violate the non-pooling condition. If an &tostless, it is not too costly for
people who are not at all benevolent. Any costéessnight be performed by criminals

who do not place any weight on the interests oéisthelative to their own in deliberating

66. Bacharach & Gambettsypranote 49, at 160.

67. | take the concept of all-in benefits and sdisim Bacharach & Gambetsypranote 49, at 176-77.
They distinguish between a person's “all-in payddfsd her "raw payoffs." A person's raw payoffsmfran
act consist only in its expected consequencesstietares about and that affect her well-being nshaled
in the narrowest sense. Roughly speaking, hepeywffs from the act consist only in its expected
consequences that she cares about for her own stteall-in payoffs from the act consist in bo#r haw
payoffs from it and its expected consequencesstitares about but that do not contribute to ledlr w
being understood in the narrowest sense. Rouglelgléng, her all-in payoffs from the act consisbath
her raw payoffs from it and its expected consegesgiticat she cares about for the sake of somettireg o
than herself, such as other persons. Ultimatgbgraon's all-in payoffs determine which acts strfgoms.

68. Bacharach & Gambettsypranote 49, at 160.
69. A restorative signal need not satisfy the poanling condition for literally all criminals: samn

anomalous exceptions are consistent with its bgirfficiently credible. Thus, a restorative sigoah have
a "semi-sorting equilibrium." Bacharach & Gambgttgpranote 49, at 160.
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about what to do. For example, criminals who dboaoe at all about others might
merely apologize verbally for their crimes and ldao care highly about others. Thus,
restorative signals cannot be costless. Becaeyatist be costly and, hence,
burdensome for the criminals obligated to send tHe81does not entail that criminals
deserve no punishment.

Exactly how burdensome a restorative signal mestdpends on how
benevolently a criminal must act and for how loaduifill her obligation of restoration.
Suppose a criminal must act with a particular degfebenevolence, B, for a particular
time, t, to fulfill her obligation of restorationrSuppose a person who is B cares equally
about promoting a particular amount, S, of her averests and promoting a minimal
interest, M, of others. B's benevolence factoggfjals S/M, where s>>M. So a person
who is B is willing to sacrifice S of her own ingsts solely for the sake of promoting M
interests of otherS. To demonstrate that she has acted with B fdret,sust sacrifice tS
of her own interests solely for the sake of prommptiM interests of otheré. Hence, a
burden with a severity of -tS is the least severglén she must undertake to demonstrate

that she has acted with B for t. For this is teest severe burden that would satisfy the

70. Other things being equal, people are not atdid) to act with such a high degree of benevolence.
Indeed, other things being equal, acting with saubiigh degree of benevolence would constitute a
rationally deficient form of self-abnegation. Buhen a person commits a crime, other things areqoal.
The criminal incurs an obligation of restoratiand she must act with such a high degree of beergel
to fulfill it.

71. In clarification, two conditions determine tteguired absolute magnitudes of S and M. Fingt, t
absolute magnitude of the ratio S/M must be sufitly high. Second, the absolute magnitude of the
difference between S and M must also be suffigigmitih. A criminal's sacrificing S of her own ingsts
solely for the sake of promoting M interests ofesthwill demonstrate the required degree of bereoa
only if S/M and S-M are both sufficiently high.

On a related note, the badness of the deficiemtlye degree to which a criminal cares about
others depends on two similar conditions. Supplseriminal is willing to harm M interests of otldo
promote S of her own interests. The badness oféfziency depends on the absolute magnitude tf bo
S/M and S-M. The lower they are the worse thecilicy.

72. The units of t consist in the time requiredtfee criminal to sacrifice S of her own interefsisthe sake
of promoting M interests of others. So t corregfsoto the number of benevolent acts she must wddert
to fulfill her obligation of restoration. As a adlary, t corresponds to the number of times thical
must sacrifice S of her own interests to promotatdrests of others.
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incentive compatibility and non-pooling conditioms the credibility of a restorative
signal.

First, the burden would satisfy the incentive catiiplity condition because for a
criminal who is B for t, sacrificing tS of her owmterests solely for the sake of
promoting tM interests of others would not be tostty. For her, the all-in costs of
doing so would not be greater than the all-in biémef doing so; they would be equal.
The all-in benefits to her would equal the degeew/hich she cares about the interests
she would promote in others: ftM. The all-in skt her would equal the degree to
which she cares about the interests she wouldfisaan herself: tS. Because f=S/M,
ftM=tS.

Second, the burden would satisfy the non-poolmgddion because for a criminal
who is not B for t, sacrificing tS of her own ingsts solely for the sake of promoting tM
interests of others would be too costly. For ttes,all-in costs of doing so would be
greater than the all-in benefits of doing so. dasider a simple case, suppose for t she is
benevolent to a lesser degree B" whose benevofants, ', is such that f'<f. The all-
in benefits to her would equal f'tM. The all-inats to her would equal tS. Because
f=S/M and f'<f, tS>f"tM.

Third, any less severe burden would violate the-paoling condition because for
a criminal who is not B for t, sacrificing any lebsn tS of her own interests solely for
the sake of promoting tM interests of others wawdtibe too costly. For her, the all-in
costs of doing so would be less than or equaldathin benefits of doing so. Suppose
the lesser sacrifice is tS-E. Suppose also thdtdbe is benevolent to a lesser degree B"
whose benevolence factor, f*, is such that (tSMRft<f. The all-in benefits to her
would equal f"tM. The all-in costs to her woulduedtS-E. Becausex#(tS-E)/tM, tS-
E<f"tM.

Given why and how much a restorative signal medtlrdensome, we can see

what could and what could not standardly constigutestorative signal. On the one
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hand, a restorative signal could standardly comsistbor intensive community service in
which the criminal labors in gratis to benefit atheSuch labor could consist in the
burdensome production, maintenance, or distributicnesources that benefit others.
Such resources could range from large scale prdgmurces, such as buildings, parks,
and roads, to small scale private resources, suiboa, health care, or education. The
direct beneficiaries of such labor could range ftbmdirect victims of her crime to third
parties. So under RS, punishments should idesltly the form of labor intensive
community service performed under reasonable comditof incapacitation to minimize
the costs of insecurity that others must ration@lyst incur while the service is
performed.

On the other hand, a restorative signal couldstartdardly consist in a criminal's
merely resisting the temptation to commit crimésa standard case of resisting
temptation, a person sacrifices some of her owerasts for the sake of promoting the
interests of others whom she would otherwise ha®m by resisting temptation, a
criminal could demonstrate that she cares abountbeests of others to some degree and
has the ability to restrain herself to some defyp@®a promoting her own interests at the
expense of others. Hence, resisting temptatiotda@store to some degree the
conditions of trust she undermined by committingdrene. But that said, merely
resisting temptation would standardly be neithpragtical nor an effective means of
fulfilling a criminal's obligation of restoration.

It would be impractical for a very serious crinlilmathe state's custody because
the conditions under which her resisting temptatroght constitute a restorative signal
would standardly be too risky to others or tooidifft to devise and implement once or
repeatedly. For resisting temptation to constitutestorative signal, the criminal must
have an apparent opportunity to commit other crimiéls impunity. To provide her with
one, the state must put her in a position in wiiwh believes can commit a crime with

impunity. But given that she has already underchicenditions of trust to a very bad
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degree, putting her in a position in which she alégican commit a crime with impunity
would standardly pose an unacceptably high ridketopotential victims. Alternatively,
devising and implementing conditions under which sannot commit a crime with
impunity but nevertheless believes she can wowalddstrdly be too difficult to do once or
repeatedly, especially for very serious crimes.

Merely resisting temptation would also be an ieetfive means of fulfilling a
criminal’'s obligation of restoration in a timely nmer because it would standardly not
demonstrate that she has acted with a sufficiémgly degree of benevolence. In a
standard case of resisting temptation, a persatfisas only her minor interests that she
cares about to a minor degree. Consider standaab®f resisting the temptation to steal
from, cheat, or assault another. Her sacrificéstélndardly seem especially minor to her
because it is a mere "foregone gain" as opposaddss of something to which she has
been entitled. Other things being equal, a petsids to care much less about foregoing
goods to which she has not been entitled thandagiods to which she has.

Given that merely resisting temptation could riahdardly constitute a
restorative signal, critics might argue that laimbensive community service also could
not. An act is a restorative signal only if itgifies others in believing that in performing
it, the actor sacrificed some of her important peas interests for the sake of benefiting
others. Unless the actor made the sacrifices tvélright motive, her act would not
justify others in believing that she is disposeddce highly about others. In performing
labor intensive community service, a criminal dsasrifice some of her important
personal interests. However, the critics mightiarthat the service could not be a
restorative signal because there is no way forrstteeverify that the criminal performed

it with the right motive. For all they know, thaminal might have performed it merely

73. This is an instance of the "endowment effe&geDaniel Kahneman, Jack L. Knetsch & Richard H.
Thaler,Experimental Tests of the Endowment Effect an€tieese Theoren®8 J. POL. ECON. 1325
(1990).
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for the sake of convincing others that she is wosthy in order to obtain the personal
benefits of being trusted. Such benefits mighlude close friendships and highly
valuable employment. Assuming labor intensive camity service cannot constitute a
restorative signal, then nothing can. So RS doégxplain why any criminals deserve to
be punished.

In response, labor intensive community servicdatbe a restorative signal
because there are two ways in which others cou|ddidied in believing that it was
performed with the right motive. First, people htigave a mechanism for directly
detecting the motive with which the service wadqrened. For example, people seem to
have a mechanism for directly detecting the intentith which others perform their
acts. As Oliver Wendell Holmes said, even a dogdiatinguish between being kicked
and merely tripped ovéf, Assuming people can directly detect the intenwiath which
a criminal performs labor intensive community seeyithey might be able to detect
directly the motive with which she performs it. dthers words, they might be able to
detect directly whether she performs it for theesakbenefiting others or for the sake of
something else, like her own long-term personarests.

Second, even if people cannot detect directhyntb&ves with which a criminal
performs labor intensive community service, thay sill be justified in believing that
she performed it with the right motive. For thediions under which she performs the
service might be structured such that she doeknow whether others would extend her
the personal benefits of trust if she were to pernfthe service. Assuming the criminal
performs the service under such conditions of ignoe, then her performing it for the
sake of benefiting others can be the inferenchadest explanation of what motivated

her in performing it> To facilitate such conditions, others should neat a criminal's

74. See0.W. HOLMES, THE COMMON LAW 3 (1881) (stating thaven a dog distinguishes being
stumbled over and being kicked").

75. Cf. Gilbert H. HarmanThe Inference to the Best Explanati@d PHIL. REV. 88 (1965).
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punishment as a quid pro quo in which they protosextend her the personal benefits of
trust in exchange for her undertaking the punishmen

Suppose, though, that a criminal performs theireduabor intensive community
service, but she does so without the right moti8&e sacrifices some of her important
personal interests not for the sake of benefitithgis, but for the sake of promoting her
own long-term personal interests in anticipatiomesfeiving the benefits of trust. Her
service might still be a weak restorative signahia sense that it is still some evidence
she is not disposed to commit crimes. Criminatslt® be impulsive, lacking self-
control’® They tend to act on the basis of what would pestnote their own short term
personal interests. So in deliberation, they terdiscount highly the value of future
benefits and harms relative to the value of thoseempresent. They tend not to make
significant short term sacrifices for the sake mfrpoting long term gains even for
themselves. Their impulsiveness significantly wexekthe deterrent effect of the threat
of punishment since they are much more concerngdrealizing the more immediate
gains of crime than avoiding the more distant hafipunishment. And as a result of
their impulsiveness, they give priority to theirmpresent interests over the interests of
others.

When a criminal performs labor intensive commusgyvice even for the sake of
benefiting her own long term personal intereste,ddmonstrates greater self-control and
a lack of impulsiveness. By making significant shierm sacrifices for the sake of
promoting long term gains even for herself, sheaestrates that she no longer tends to
act merely on the basis of what would best prorheteown present interests. As a
consequence, her service is still some evidendeshi®is no longer disposed to commit

crimes. For it is evidence that the threat of phment will have a greater deterrent effect

76. Seee.g, ROBERT H. FRANK, PASSIONS WITHIN REASON: THE SAREGIC ROLE OF THE
EMOTIONS 161-62 (1988) (noting that criminals aygitally impulsive); MICHAEL R.
GOTTFREDSON & TRAVIS HIRSCHI, A GENERAL THEORY OFRIME 85-120 (1990) (noting that
criminals typically lack self-control).
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on her, and it is evidence that she is in a betisition to resist promoting her own short
term interests at the expense of others. So labamsive community service performed
even from self-interested motives might restoreigléy the conditions of trust a criminal
undermined by committing her crime.

F. TheCharacter of Criminals

Critics might argue that RS's assumptions abautharacter of criminals are
implausible because they are in tension with theabnist research tradition in social
psycholog)Z7 Situationists contend that most people do noelgwbal character traité.
A global character trait is such that if a perpossesses it, she is highly likely to engage
in trait-relevant behavior in each trait-relevalntigng situation in which she might Hé.
Situationists also contend that most people'sachar is not evaluatively integraté.

An evaluatively integrated character consists ofaat all good traits or almost all bad
ones™ Unlike an evaluatively integrated character, npesiple’s character contains
many good traits and many bad ofies.

Assuming situationism, the critics might inferttin@ost criminals do not have a
global character trait of criminal deviance: argnal is not highly likely to commit any
type of crime in any situation in which she coutdsh. Assuming most criminals do not
have a global character trait of criminal deviaribe,critics might argue that no one

could rationally incur the costs of insecurity toyaignificant degree in response to

77. On situationism, see, e.g, JOHN DORIS, LACKCHARACTER: PERSONALITY AND MORAL
BEHAVIOR (2002); WALTER MISCHEL, PERSONALITY AND ASESSMENT (1968); LEE ROSS &
RICHARD E. NISBETT, THE PERSON AND THE SITUATION 981); Peter B. M. Vrana3he
Indeterminacy Paradox: Character Evaluations anght&n Psychology39 NOUS 1 (2005).

78. SeeDORIS,supranote 77, at 24-25.

79. Seeid. at 19, 22.

80. Seeid. at 25.

81. Sedd. at 22.

82. SeeVranassupranote 77, at 1-3.
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someone's committing a crime. So criminals dohaee an obligation of restoration.

In response, RS does not rest on the implausdsienaption that most criminals
have a global character trait of criminal deviantteassumes only that most criminals
have a general character trait of criminal deviarfoe a broad range of crimes and
common situations, a criminal is too likely to merh any of them over a significant run
of such situations. Unlike a global charactett oéicriminal deviance, a general one does
not range over all possible crimes and situatidhganges over only a broad subset of
crimes and situations in which a criminal will cormnty find herself® Unlike a global
character trait of criminal deviance, a general does not assume that a criminal is
highly likely to commit a crime in any particulatigation. Indeed, it does not even
assume that a criminal is highly likely to commitrame in any run of situations. It
merely assumes that a criminal is too likely to o@trone in a significant run of common
situations’® What is too likely is what is so likely that oteare rationally required to
incur the costs of insecurity to a significant degr Because crimes are so harmful to
others, what is too likely could be significantist than what is highly likely, assuming a
high probability is greater than 0.5. Even if grebability of a criminal's committing a
crime over a significant run of common situatiosigeiss than 0.5, the expected harm of
her doing so could still be fearful.

Assuming most criminals have a general characérdf criminal deviance,
criminals have an obligation of restoration becahsg will cause others to incur the

costs of insecurity to a significant degree bynestoring the conditions of trust they

83. Some crimes under some descriptions arellitenarepeatable, like matricide or patricide. Bwen
these undermine conditions of trust because ewasethre strong evidence that their perpetratasjmoded
to commit crimes. For when someone commits a criitieout a full exculpatory defense, her specific
crime is strong evidence that she is disposed nmntba broader range of crimes comparable in
seriousness.

84. Unlike a global character trait of criminalince, a general one concerns the probabilitypedraon's
committing a crime over a run or aggregate of sibma rather than in a single situation. On tHe of
aggregation in determining a person's general clartraits, see, e.g, Seymour Epstéiggregation and
Beyond: Some Basic Issues on the Prediction chBeh 51 J. PERSONALITY 360 (1983).
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undermined by committing their crimes. Three emplrfindings support RS's
assumption about the character of criminals. Ringre is a high rate of recidivism
among criminals: a high percentage of criminalsiigcat multiple crimes at different
times®®> Second, there is a high rate of versatility mmther words, a low rate of
specialization among criminals: a high percentafggiminals commit multiple types of
crimes®® Third, studies indicate that a high percentageriofinals have a stable and
broad serious deficiency in the degree to whicly ttage about othefs.

Critics might concede that most criminals haveaegal character trait of

criminal deviance. But they still might deny tlaatriminal has an obligation of

85. Seee.g, Patrick A. Langan & David J. LeviRRecidivism of Prisoners Released in 198dreau of
Justice Statistics Special Repathttp://www.ojp.usdoj.gov/bjs/pub/pdf/rpro4.pdf (ang 300,000
prisoners released in 15 U.S. states, 67.5% wareasted for a new offense, and 46.9% were rectawic
for a new crime within 3 years of their releaseQ T3 FREDSON & HIRSCHIsupranote 76, at 107-08,
177, 230-31, 253 (noting the high stability of drials' dispositions to commit crimes, and citingnauous
research studies in suppoxtj; Dan OlweusStability of Aggressive Reaction Patterns in Mal@sReview
86 PSYCHOL. BULL. 852 (1979) (finding a high statyilin people's dispositions to engage in antidocia
aggressive behavior).

86. Seee.g, GOTTFREDSON & HIRSCHiIsupranote 76, at 91-94, 256, 266 (discussing the high of
versatility among criminals, and noting numerowsesech studies in support); Chester L. Bxirsatility,

in THE GENERALITY OF DEVIANCE 173 (Travis Hirschi & Mhael R. Gottfredson eds., 1994) (same);
Alex Piquero, Raymond Paternoster, Paul MazerBlitshert Brame & Charles W. Deadnset Age and
Offense Specializatiod6 J. RES. CRIME & DELINQ. 275, 275-76 (1999)r(eq stating "[r]lesearchers
investigating the sequencing of offense types tive in criminal offending have generally foundttha
offenders exhibit some specialization amid a gdeal of versatility"); Leonore M. J. SimoBp Criminal
Offenders Specialize in Crime Type6APPLIED & PREVENTIVE PSYCHOL. 35 (1997) (sanmating

the high rate of versatility even among white aotlaminals, sex offenders, and those who comniibes

of domestic violence).

87. Seee.g, GOTTFREDSON & HIRSCHiIsupranote 76, at 89 (stating that criminals tend t@betely
"self-centered, indifferent, or insensitive to thdfering and needs of others"); Joshua D. MilleD&nald
Lynam, Structural Models of Personality and their RelattonAntisocial Behavior: A Meta-Analytic
Review 39 CRIMINOLOGY 765 (2001) (finding that criminaisnd to be acutely unconcerned about the
interests of others); Michael J. Vitacco & CraigN®&umann, Angela A. Robertson & Sarah L. Durrant,
Contributions of Impulsivity and Callousness in fkesessment of Adjudicated Male Adolescents: A
Prospective Study8 J. PERSONALITY ASSESSMENT 87 (2002) (saneg)larry Alexander,
Insufficient Concern: A Unified Conception of Ciia Culpability, 88 CAL. L. REV. 931 (2000)
(arguing that the mens rea of a crime involvesraain insufficient concern for the interests ofeol);
Joan McCordUnderstanding Motivations: Considering Altruismdafiggressionin FACTS,
FRAMEWORKS, AND FORECASTS 115, 126 (Joan McCord &892) (stating that "crime is a
consequence of motives to injure others or to beoaeéself without a proper regard to the welfare o
others").
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restoration because there is nothing she could demonstrate that she no longer has
such a trait. Assuming situationism, most peoplecha character that is evaluatively
integrated to an extremely low degree. So thetfattsomeone has one good trait is not
strong evidence that she has any other good #aita consequence, there is nothing a
criminal could do that would be strong evidence #iee has a good will. She can
demonstrate that she has a stable dispositiorréchoghly about others by sacrificing
some of her sufficiently important personal intésder a sufficiently long time for the
sake of benefiting others. But the critics migtguee that even this is not strong evidence
of a stable disposition to be appropriately motddby the moral reasons against
violating the rights of others.

In response, the critics overestimate the limitshe evaluative integration of
most people's character. There are limits. Baenandermines the claim that a stable
disposition to care highly about others is strovigence of a good will. So none
undermines the claim that a criminal has an ohbgadf restoration. Consider two
limits. First, a stable disposition to care higabout others is not strong evidence of a
perfect will in the sense of a stable dispositiogovern oneself perfectly in every
possible situation. Almost anyone is disposedetonioderately rude or unkind to others
in certain stressful situations. And almost anyisndisposed to perform acts of very
serious wrongdoing in certain extraordinary sitasi in which almost anyone would
"lose her moral compas%?"These situations involve an exculpatory deferigét a
stable disposition to care highly about othergiisssrong evidence of a good will in the
sense of a stable disposition not to disrespeatghés of others in situations not
involving an exculpatory defense. For violating tights of others would standardly

cause them serious harm, and a stable dispositioaré highly about others naturally

88. John Sabini & Maury Silvetack of Character? Situationism Critiquetil5 ETHICS 535, 560
(2005). One such situation might involve the stademanding the performance of wrongful acts with
widespread support of its citizens.
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generates a stable disposition not to harm thegesously. Moreover, the state
normally issues a standing authoritative demandaouetolate people's rights through its
laws. For someone with a stable disposition te téghly about others, the state's
demand only strengthens her disposition not tcatgothem by anchoring more securely
her proper moral bearirfg. So although a stable disposition to care highlyua others is
not identical with a stable disposition not to degvect the rights of others, the former is
still strong evidence of the lattet.

Second, a stable disposition to care highly abonte is not necessarily strong
evidence of a stable disposition to care highlyulmdhers or, therefore, not to commit
crimes against them. For example, consider soma&boecommits a hate crime against
those of a particular race, sex, religion, sexuigntation, nationality, or socioeconomic
status. Although she might have a stable dispwstt care highly about some, she does
not care highly about those in her disfavored gro8pe can, though, still demonstrate
that she has a good will because she can still detrade that she has a stable disposition
not to commit crimes against those in her disfad@®up. To do so, she must
demonstrate that she has a stable dispositiorréohoghly about them. She can
demonstrate this by sacrificing some of her sufitly important personal interests for a
sufficiently long time for the sake of benefitingpse in the disfavored group.

G. The Death Penalty
Critics might argue that RS is too harsh becatugedcceptably entails that

criminals standardly deserve the death penaltycoAting to the critics, to fulfill her

89. Cf. STANLEY MILGRAM, OBEDIENCE TO AUTHORITY 179-89 (1®4) (discussing the strong
influence of a state's demands on the motivatidits eitizens).

90. Thus, it is logically possible that someonelddoe disposed both to care highly about someadda
disrespect her rights. Such a person might bledrgtip of an overly consequentialist or patertialis
conception of morality. In practice, though, cmalis tend not to manifest such a motivational deficy.
In practice, the disposition to care highly abaarneone naturally generates a disposition to regpct
rights, especially those rights protected by tla¢e& law. Further confirmation for this assumptioust
await the results of longitudinal studies in theiabsciences that track the long term behaviarivhinals
who manifest a high degree of benevolence aftenaittiimg their crimes.
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obligation of restoration, a criminal must justdthers in believing with certainty that she
is no longer disposed to commit crimes. To dcske, must undertake the death penalty.

In response, RS does not entail that a criminatnustify others in believing
with certainty that she is no longer disposed tmmit crimes. In other words, RS does
not entail that a criminal must restore the coodsiof trust to a degree of certainty. To
fulfill her obligation of restoration, she must t@® the conditions of trust only to the
baseline degree. In other words, she must justifgrs in believing that she is no longer
disposed to commit crimes only with the credenaé wihich they would have been
justified in believing this if she had not commidttieer crime. For if others were justified
in believing with the baseline credence that shmitonger disposed to commit crimes,
they would no longer be rationally required to inadditional costs of insecurity in
response to her crime. Although the baseline creglenust be sufficiently high, it is not
certainty. No one is justified in being certaiattlany living person is not disposed to
commit crimes. So to restore the conditions ddttta the baseline degree, the criminal
need only justify others in believing with the blase credence that she has a good will.
And to do so, she need not undertake the deathtpena

The critics might still argue that RS unacceptaitails that criminals standardly
deserve the death penalty. After a criminal derrates that she has a good will, she
would no longer cause others to incur the cosissacurity. However, during the time
required to demonstrate that she has a good Wwélysould cause others to incur such
costs even if she were incapacitated. For exanfbe were incapacitated in a state
prison, she would cause her fellow inmates anapradficials to incur such costs. To
avoid imposing such costs on others, she must taldethe death penalty immediately
after she commits her crime. Thus, she must uakiethe death penalty to fulfill her
obligation of restoration.

In response, to mitigate the costs of insecuhigy she causes others to incur, a

criminal must incapacitate herself for the timeuiegd to demonstrate that she has a good
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will. But RS does not entail that she is obligatedindertake the death penalty to
prevent herself from causing others to incur tr&of insecurity while she is
incapacitated. A person's obligation not to caatbers harm has a limit. Under the
limit, a person is obligated to undertake the mestessary to prevent herself from
causing others harm only if the means are not mhgworse for her than the harm she
would otherwise cause them. Under standard camditithe death penalty would be
extremely worse for a criminal than the individoalaggregate costs of insecurity she
would otherwise cause others to incur while shiedapacitated. As a further
consequence, a criminal does not standardly desetwe incapacitated under the
conditions that would literally minimize the degteewhich others would be vulnerable
to her. Such conditions, which might involve sjidjackets and various forms of
sensory deprivation, would also standardly run ledbthe limit at issue.
H. The Entailment

Critics might concede that RS explains why a amahhas an obligation of
restoration. But they might deny that it explamsy she deserves to be punished. To
explain why a criminal deserves to be punishetiearty must explain why the state
would not violate her rights by punishing her agaimer will. Punishing a criminal
against her will, though, would not fulfill her afphtion of restoration because to fulfill it,
she must undertake the punishment voluntarily. aBee punishing a criminal against her
will would not fulfill her obligation of restoratip RS does not explain why she deserves
to be punished.

In response, it is true that punishing a crimangainst her will would not fulfill
her obligation of restoration. But RS still expisiwhy a criminal deserves to be
punished on the basis of her obligation of restonatRS explains why a criminal must
undertake certain burdens as a means to fulfitivegobligation of restoration she incurs
from committing her crime. For three related ressaovhich we discussed earlier, the

criminal deserves these burdens as a punishmehefarrime. First, she is obligated to
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undertake the burdens. She has a derivative ¢ioligto undertake the means necessary
to fulfill her obligation of restoration. Secorghe is obligated to consent to undertake
the burdens. Third, she would be unjustly enridmedot undertaking the burdens. For
by not undertaking them, she would not only violage obligation of restoration, but also
obtain a benefit from the violation consisting &r fireedom from the burdens necessary
to fulfill it. Each of these related claims engdihat the criminal has no right to be free
from the burdens necessary to fulfill her obligataf restoration. So if she refuses to
undertake the burdens voluntarily and violatesatdigation of restoration, the state
would not violate her rights by imposing them om &g a punishment against her will.

I. One Problem with Defiant Criminals

Critics might argue that RS does not explain widgBant criminal deserves a
punishment that the state could impose on hereffadt criminal unconditionally refuses
to undertake any punishment of any form. So tagestannot impose on her a
punishment with a restorative form, such that funtarily undertaking it with the right
motive would fulfill her obligation of restoratiorBecause a punishment with a
restorative form consists in labor intensive comityservice, the state can impose such
a punishment only on a criminal who is at leastimaily cooperative. Assuming a
defiant criminal deserves only a punishment witestorative form, RS does not explain
why she deserves a punishment that the state copluse on her.

In response, RS does entail that fully cooperatiiminals deserve only
punishments with a restorative form. Because #neywilling to undertake such
punishments to fulfill their obligation of restaiat, they have a right to undertake them
instead of punishments with a non-restorative foksmlike fully cooperative criminals,
however, defiant criminals deserve even punishmeitbsa non-restorative form, which
might consist in a mere burdensome form of incdpaon. Because a punishment with a
restorative form is not possible for a defiant ¢nah, she will be unjustly enriched unless

she receives a punishment with a non-restorativa f@hose severity is proportional to
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the severity of the burdens she must undertakelfih her obligation of restoration.
Imposing such a punishment on her is the only me&pseventing her from receiving
the benefit of being free from the burdens necgdgsaiulfill her obligation of restoration.
Because a defiant criminal would be unjustly drett unless she receives a punishment
with a non-restorative form, she deserves sucmepment.
J. A Second Problem with Defiant Criminals

Critics might argue that RS is too harsh becaugsedacceptably entails that any
defiant criminal deserves an endless stream ofspument. Consider a defiant
moderately serious criminal. Suppose the statéspasa her as severely as the burdens
she must undertake to fulfill her obligation ofteation. She did not fulfill the
obligation by undertaking the punishment becaused#th not undertake it voluntarily.
So even after undertaking it, she retains the sashgation of restoration and, therefore,
retains an obligation to undertake an additionaigiument. More generally, she will
always retain an obligation to undertake an adddtigpunishment no matter how much
the state punishes her because she will alwaysead¢fuundertake the punishments
voluntarily and so will always retain the same gation of restoration. As a
consequence, she is obligated to undertake anssnstleeam of punishment. Thus, RS
unacceptably entails that she deserves an endieasisof punishment even though as a
moderately serious criminal, she deserves no naire & moderately severe punishment.

In response, RS does not entail that every defiaminal deserves an endless
stream of punishment. Reconsider the defiant natellgrserious criminal. For at least
three reasons, she does not deserve an endless strpunishment under RS. First, her
obligation of restoration only entails that shekkaa right to be free from a punishment
that is no more severe than the least severe bsigtenmust undertake to fulfill it. As a
moderately serious criminal, she can fulfill hefigdtion of restoration by undertaking
only a moderately severe burden. So she deseovemre than a moderately severe

punishment on the basis of her obligation of redton. Because an endless stream of
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punishment, considered collectively, is more setlese@ a moderately severe burden, she
does not deserve it on the basis of the obligation.

Second, after the state punishes her moderatetyedg, the defiant moderately
serious criminal no longer retains the obligatibmestoration she incurred from
committing her crime. For assuming the state dm¢s£ompensate her for the harm she
suffered from the punishment, the state is notavaed in demanding her to undertake
any more burdens to restore the conditions of slistundermined by committing her
crime. If the state were to demand more, therecbllely it would demand the criminal
to undertake more burdens than necessary to reb®eonditions of trust. And the state
is warranted in demanding her to undertake onlyptiredens necessary to restore them.
As a consequence, the state is not warranted tinsiudemanding her to restore the
conditions of trust. Therefore, she is no longdigated to restore them. She merely
ought to.

Third, suppose for the sake of argument that dfieidt moderately serious
criminal must undertake an endless stream of puresih to restore the conditions of trust
she undermined by committing her crime. Unlessusttertakes such a punishment, she
will cause others to incur additional costs of mwgdy. Nevertheless, presumably she is
not obligated to prevent herself from causing aherincur such costs by undertaking an
endless stream of punishment. Such an endlessrsts@uld be extremely harmful to
her, whereas the individual or aggregate costasgaurity to others will presumably be
far from constituting an extremely severe harm bheeashe committed only a moderately
serious crime. Thus, an endless stream of punishwauld presumably be extremely
worse for her than the individual or aggregatesos$insecurity to others. So she is not
obligated to undertake an endless stream of pum@shto restore the conditions of trust.
Therefore, she does not deserve such a punishoremerf crime.

Although RS does not entail that any defiant an@hideserves an endless stream

of punishment, it does entail that defiant criménééserve to be punished more severely
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than fully cooperative criminals who committed gane crimes. Assuming a defiant
criminal and a fully cooperative criminal committée same crimes, they undermined
conditions of trust to the same degree by comngittireir crimes. Therefore, they do
deserve the same punishment for their crimes. Mewé¢he defiant criminal undermined
conditions of trust to an additional degree by beaiefiant in response to her crime. So
she deserves an additional punishment for beingriefBut the additional punishment
she deserves would not amount to an endless stepunishment because being defiant
in response to a crime is not itself an extremehosis crime and so it does not
undermine conditions of trust to an extremely bagrele?l

The hard question now is what to do with a defamhinal after she receives all
the punishment she deserves. RS is consistentwatimportant policies for dealing
with such cases. One the one hand, if the defiaminal is so untrustworthy that the
state knows she will commit additional very seriotimes unless she is incapacitated,
then the state might be justified in incapacitatieg longer on grounds of self-defense or
preventative detention. The additional term ofjpacitation, though, would not be an
additional punishment. It would be a term of coeimmitment, like the quarantine of
someone with an infectious, dangerous diseasesuéls, the state would be obligated to
minimize the degree to which the additional ternuldde burdensome for her. On the
other hand, if she is not so untrustworthy, theapacitating her longer might not be
justified on grounds of self-defense. In this ¢élse state must provide her with at least a
conditional release. For the state would no lomgewarranted in demanding her to
sacrifice anymore to prevent herself from causitingi® to incur additional costs of
insecurity. So upon her release, others might teeabonitor her on a regular basis.

They might need to forgo some valuable activitiest tvould leave them too vulnerable

91. In refusing to fulfill her obligation of resttion, a defiant criminal does disrespect to sdegree the
rights of others to be free from the costs of insigy¢ that they rationally must incur because stfeges to
fulfill it. But because her fulfilling the obligetn would require her to undertake a severe burtten,
disrespect manifested is not extremely bad.
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to her. And they might need to live with the aduhal fear of her committing crimes
against them.

Some might endorse a third policy for dealing véttiefiant criminal after she
receives all the punishment she deserves. Untepdficy, the state and its citizens
would simply trust her not to commit more crim@he state would not incapacitate her
longer, and others would not incur any additiortats of insecurity. In defense of the
policy, people are positively responsive to trustduse they desire to preserve others'
esteeni’ By trusting her, the state and its citizens wangress an attitude of esteem
toward her that she might desire to preserve byowimitting more crimes. So by
simply trusting her not to commit more crimes, $tete and its citizens would provide
her with a prudential incentive not to commit more.

This third policy is indefensible. In generalppée are positively responsive to
trust, and partly for this reason, people arefiestin trusting someone not to commit
crimes if they know she has not committed any. €®umeone's committing a crime is
strong evidence not only that she is not approglgiahotivated by the moral reasons
against committing crimes, but also that her ddsir@thers' esteem is an insufficient
incentive for her not to commit crimes. Thus, thet that a defiant criminal might have
some desire for others' esteem does not justilgrstim simply trusting her not to commit
more crimes. Unless she fulfills her obligatiorr@dtoration, the state and its citizens are
rationally required to incur the costs of insegudit incapacitate her longer.

K. TheAuthority to Punish

Critics might contend that RS does not explain wigystate has the exclusive
authority to punish criminals in the following sensFirst, the state would not, but a
private citizen would, violate a criminal's righttg punishing her. Second, a criminal

may not resist the state's attempt to punish hennay resist a private citizen's attempt.

92. Seee.g, Philip Pettit,The Cunning of Trus4 PHIL. & PUB. AFF. 202, 212-17 (1995).
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Third, a private citizen may not interfere with state's attempt to punish a criminal, but
the state may interfere with a private citizentsrapt.

In response, it is not clear that the plausibibtya theory of punitive desert
depends on whether it can account for the statels®ve authority to punish.
Nevertheless, RS has the resources to accountlfgjustifying three related principles.
First, the state would not violate a criminal'ssahtive right against intentional harm by
punishing her. Second, the state's criminal praeedould not, but a private citizen's
criminal procedure would, violate a criminal's pedaral rights. Third, the state's
criminal procedure would, but a private citizenisninal procedure would not, be fair to
all its citizens. A criminal procedure is a progesifor determining how much a criminal
deserves to be punished and for imposing a punishameher.

Consider the first principle. If someone is ohtied to others to undertake certain
burdens, then the others' agent can impose thadermsion her without violating her
substantive right against intentional harm. Gitleat a criminal owes her obligation of
restoration to her fellow citizens, she is obligktie them to undertake the burdens
necessary to fulfill it. Assuming the state aatsbehalf of its citizens in a way that is
fairly responsive to their demands, the stateeg thgent. Thus, the state can impose
such burdens on the criminal as a punishment withiolating her substantive right
against intentional harm.

Consider the second principle. Because a crinpradedure risks imposing on a
criminal an undeserved punishment, a criminal hagha to a procedure that is reliable
in both a minimal and relative sen€eA procedure is minimally reliable as applied to a
criminal if and only if its risk of imposing on han undeserved punishment is
sufficiently low. A procedure P1 is relativelyieddle as applied to a criminal if and only

if there is no other available procedure P2 suahdh P2's risk of imposing on her an

93. SeeNOZICK, supranote 6, at 96-101.
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undeserved punishment is lower than P1's riskpusthe has a right to P2 over P1. On
standard assumptions, the state's criminal proeedauld, but a private citizen's
procedure would not, be both minimally and reldtiveliable. Thus, the former would
not, but the latter would, violate a criminal's gedural rightﬁ.4

Two aspects of the state's criminal proceduredstaty make it minimally
reliable, and their absence from a private citz@nbcedure standardly make it not
minimally reliable. First, only the state's proaeslis supported by a robust set of
resources to determine the facts of a case. Tevrdate how much a criminal deserves to
be punished and the form of punishment she desdheaestate has ready access to the
beliefs of many experts and a jury, which represém beliefs of a wide cross-section of
its citizens. The state also has a robust sedsafurces to provide a criminal with the
form of punishment she deserves, such as a ragwfatm. Second, only the state's
procedure is governed by the rule of EwUnder the rule of law, the state actors who
administer the state's procedure are generallyrmapand constrained by sentencing
guidelines. Given that some state actors will itadly be prejudiced, the guidelines
limit the negative effects of their prejudice oeithcontribution to the state's procedure.

Even if a private citizen's criminal procedurenmimally reliable, it is not
relatively reliable. The state's procedure hasaget risk of imposing on a criminal an
undeserved punishment because it is governed bylief law and supported by a more
robust set of resources. A criminal has a righh#ostate's procedure over a private
citizen's because the former's being less riskgigges a prima facie claim to it over the
latter that is not defeated by any countervailiogsiderations. A consideration that

could defeat such a prima facie claim would beféloe that the less risky procedure

94. The state's procedure is not necessarily ralhirand relatively reliable. In arguing thatst i
presuppose the state is a well-working democraeyaimg under favorable conditions.

95. SeelLON L. FULLER, THE MORALITY OF LAW 33-94 (rev. edl964) (describing aspects of the
rule of law).
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would be infeasible to implement or use to impase@ariminal a deserved punishment.
Because a criminal is obligated to others to umadterts deserved punishment, she does
not have a claim to a less risky criminal procedtitewould be so infeasible. The state's
procedure, though, need not be infeasible.

Consider the third principle. Under a criminalkdigation of restoration, she is
obligated to the state's citizens as a group t@rakie just one punishment as a means to
restore the conditions of trust. For two reasshs,is not obligated to each citizen to
undertake a separate punishment. First, doingostdAbe unnecessary to restore the
conditions of trust. One punishment would suffi@cond, if she were to undertake a
separate punishment for each citizen, the resutiarg to her could be extremely worse
than the individual or aggregate costs of insegshie stands to cause others to incur.
Thus, a criminal owes her obligation to undertaleiaishment to the state's citizens as a
group. So the right to punish is held jointly b tstate's citizer’s. As a jointly held
right, only the state, as the agent of all itszeitis, can exercise it in a way that would be
fair to all its citizens. A private citizen wouékercise the right unilaterally, whereas the
state would exercise it on behalf of all its citizan a way that is fairly responsive to all
their demands. Hence, the state's criminal praeedould, but a private citizen's
procedure would not, be fair to all its citizens.

Together these three principles entail that thtedtas the exclusive authority to
punish criminals. First, the state would not viela criminal’s rights by punishing her
because it would not violate her substantive ocgdaral rights by doing so. However, a
private citizen would violate a criminal's proceauights by punishing her. Second, a
criminal may not resist the state's attempt to gluhier because the state would not
violate her rights by doing so, and she is obliddtethe state and its citizens to

undertake a punishment. However, a criminal maigt@ private citizen's attempt to

96. Cf. NOZICK, supranote 6, at 139 (claiming that the right to purissheld jointly rather than
individually by people in the state of nature).
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punish her in order to protect her procedural sgrtd to prevent him from unfairly
exercising the right to punish unilaterally. Thiedprivate citizen may not interfere with
the state's attempt to punish a criminal becausdding so would interfere with the fair
exercise of the right to punish held jointly by #tate's citizens. However, the state may
interfere with a private citizen's attempt to ptngscriminal in order to protect her
procedural rights and to prevent him from unfagkercising the right to punish
unilaterally?’7
L. Punishable Crimes

RS explains why someone deserves to be punishedifiomitting crimes against
others, which involve disrespecting their righkfowever, critics might contend that RS
does not explain why someone does not deserve parished for committing crimes
against herself or harmless crimesA crime against self involves the criminal flougi
only the reasons that count against harming hetsetfcrime against self might consist
in the state's prohibition on the use of certaigdr A harmless crime involves the
criminal not flouting any reasons that count agamsming anyonéc.’0 A harmless crime
might consist in the state's prohibition of certaats violating certain sexual taboos.

In response, RS does explain why someone doegesetve to be punished for
crimes against herself or harmless crimes becaesplains why such a criminal is not
obligated to others to undertake a punishment. WV#loeneone commits such a crime,

she does provide others with strong evidence tiatsdisposed to commit such crimes.

97. There also might be more pragmatic reasomedbthe state with the exclusive authority to phni
Doing so minimizes the risk of private citizensgaging in endless cycles of retaliation in respdngéeir
endless disagreement over what constitutes ansxeasse of forceSeeJOHN LOCKE, SECOND
TREATISE OF GOVERNMENT, secs 13, 124, 125 (C.B. plaarson ed., Hackett 1980); NOZICK,
supranote 6, at 10-12.

98. Seee.g, J.S. MILL, ON LIBERTY 9 (Elizabeth Rapaport eHackett 1978) (suggesting that people
have a right against being punished for such ciimes

99. Cf. JOEL FEINBERG, HARMS TO SELF (1986).

100. Cf. JOEL FEINBERG, HARMLESS WRONGDOING (1988).
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However, she does not provide others with stromgemce that she is disposed to
commit crimes against others. For in committinghsa crime, she does not disrespect
the rights of others. So she would not cause stlweincur the costs of insecurity or any
other harm by not demonstrating that she is nododgposed to commit such crimes.
Thus, she does not incur an obligation to undergaiyepunishment from committing
those crimes.

The critics might argue that someone who commadsrae against herself
deserves to be punished because she is obligateaidelf to undertake a punishment as a
means to deterring herself from committing moreness against herself. Unless she
deters herself, she will harm herself. And shebigyated to herself not to harm herself.

In response, all the critics' assumptions herebjectionable. But even if we
concede that a person who commits a crime agaansel is obligated to herself to
undertake a punishment, this obligation does ntatilethat she deserves to be punished
because it does not give the state the authorpytidsh her against her will. Because she
owes the obligation only to herself, only she aaddgent have the authority to punish
her. If the state were to punish her against higritwwould not be acting as her agent
because it would not be acting in a way that ipaasive to her demands. As a
consequence, the state would violate her rightsuoyshing her for the crime against
herself.

Critics might argue that someone who commits meragainst herself deserves to
be punished because she is obligated to othersderiake a punishment as a means to
deterring them from committing crimes against thelvess. Unless she undertakes a
punishment, others will commit crimes against thelwes because they will be
undeterred from doing so. So unless she undertagesishment, she will cause others
harm. And she is obligated to others not to célnesn harm.

In response, the critics' argument is unsounatfteast three reasons. First, by

not undertaking a punishment, someone who comnatsree against herself would not
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cause others to commit crimes against themsel&emost, she would merely allow
them to. In general, she is not responsible foetivr others commit crimes against
anyone. So by not undertaking a punishment, shadyet cause others harm. And so
she is not obligated to others to undertake a pumesit as a means to deterring them
from committing crimes against themselves.

Second, suppose by not undertaking a punishmeatysuld cause others to
commit crimes against themselves. Even so, ssidlisot obligated to them to
undertake a punishment as a means to deterringftoemcommitting such crimes. For
she is only obligated to them not to cause thermtagainst their will. Even if they were
undeterred from committing crimes against themsglireey would not commit such
crimes against their will.

Third, suppose she is obligated to others to uaklera punishment as a means to
deterring them from committing crimes against thelvess. In the standard case, this
obligation does not entail that she deserves founéshed because it does not give the
state the authority to punish her against her vidiecause she owes the obligation only to
those willing to commit crimes against themselwedy they and their agent have the
authority to punish her against her will. If tHate were to punish her, it would not
standardly do so as their agent because it woultdenacting in a way that is responsive
to their demands. For those willing to commit asragainst themselves do not
standardly demand the state to punish others fdr sumes. They standardly demand
the contrary.

M. Two Constraints

Critics might argue that RS is implausible becatusmlates two constraints on
any plausible theory of punitive desert. Accordiaghe first constraint, a plausible
theory must explain why someone deserves to bespedifor committing a crime.
According to the second constraint, a plausiblemhenust explain why a criminal

deserves to be punished on the basis of the prepdnat essentially make her crime
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wrongful. Any theory violating either constraisttoo far removed from the essence of
crimes to be plausible. RS violates the first é@mnst because it explains why someone
deserves to be punished only for violating hergailon of trust. RS violates the second
constraint because it explains why a criminal deseto be punished only on the basis of
the properties that make her crime a violationesfdbligation of trust®*

In response, RS satisfies both constraints. ,ARStdoes explain why someone
deserves to be punished for violating her obligatbtrust. Such a violation, though,
consists in her committing a crime. So RS explaihg someone deserves to be
punished for committing a crime. Second, RS dagtaé why a criminal deserves to be
punished on the basis of the properties that makerdme a violation of her obligation
of trust. Such properties, though, consist in pathe properties that essentially make
her crime wrongful, namely her disrespecting tights of others. Hence, RS explains
why a criminal deserves to be punished on the lodisise properties that essentially
make her crime wrongful. It is true that RS's exjltion of why a criminal deserves to
be punished for her crime is mediated by factsgbabeyond the crime's essence.
However, this does not make RS too far removed itorAny plausible theory of
punitive desert must be mediated by such factsaomqf being explanatorily vacuous.

VII. Two Concluding Remarks

First, in addition to explaining why criminals @ege to be punished, RS also
explains why innocent people, who have not perfarangy wrongful acts, do not deserve
any punishment. In virtue of being innocent, thaye not undermined any conditions of
trust. So they do not have an obligation of regton. More precisely, they have not
undermined any conditions of trust to the suffitigbad degree necessary to incur an

obligation of restoration whose fulfillment wouldquire them to undertake a

101. R.A. Duff raises a similar objection agaunstair advantage theories of punitive des&geR.A.
DUFF, TRIALS AND PUNISHMENTS 211-13 (1986).
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punishmeniL.02 Assuming they are not obligated to undertakeragument, they do not
deserve one.

Second, RS determines whether a punishment satisfe desert requirement of
my general theory of the justification of punishrhekllowever, it does not play a
comprehensive role in determining whether a punesitreatisfies the general rights
requirement or the value requirement. RS doedifgenvaluable aim of imposing a
deserved punishment on a fully cooperative crimiriglt it does not identify any
valuable aims of imposing a deserved punishmerat defiant criminal. Thus, a deserved
punishment might or might not be justified. On tme hand, it might be justified
because it would not violate the rights of otherd would promote some sufficiently
valuable aims, like deterrent® On the other hand, it might not be justified ather

104

ground.”™ So RS plays an important but also limited roleétermining whether a

punishment is all things considered justified.

102. SeeGOTTFREDSON & HIRSCHIsupranote 76, at 259-61 (noting the serious inaccusaci¢he
best available strategies for predicting futurenamal behavior when applied before any criminatdaake
place).

103. Although considerations of deterrence doemptain why or how much criminals deserve to be
punished, they do identify an important potenteue of imposing deserved punishments on th€m.
Douglas N. Husakyvhy Punish the Deserving26 NOUS 447, 459-62 (1992) (arguing that theestat
justified in imposing a deserved punishment onimioal only if the punishment results in a suffictly
valuable reduction in crime).

104. For example, someone might deserve to bespedifor committing the crime of defamation,
consisting in libel or slander. However, punishiray might not be justified because doing so migbiate
the rights of others or promote other bad conserpgehy having a chilling effect on people's freeddm
expression.SeeGarrison v. Louisiana, 379 U.S. 64 (1964) (holdimat a Louisiana criminal defamation
statute is unconstitutional under the First Amenatn@nd noting its general chilling effect on pexdgl
freedom of expression). To avoid such a chilliffget, defamation might be a mere tort under wkich
person who commits it is obligated to compensatesistims for any reputational harm.
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Chapter 2
On the Optimal Enforcement of a Criminal Law
[. Introduction

For any crime, the state must set its probalalitgt severity of punishmehtA
crime's probability of punishment is the probapititat the state would detect and punish
someone who commitsitlts severity of punishment is the severity of plomishment
that the state would impose on someone for corrrrgitti3 On some fairly plausible
assumptions, the state has strong reason to ad@xti@me enforcement policy for all
crimes, even a moderately serious one. Under aycicy, the crime's probability of
punishment would be extremely low, and its severitgunishment would be extremely
high. Call such a policy as applied to a modeyagetious crime 'the EEP." Although the
EEP seems strongly unreasonable, it is not imm&giabvious why given the reasons in
favor of it. Herein lies a problem.

To see the reasons in favor of the EEP, consaierdssumptions. First, suppose
deterrence is an important valuable aim of a systepunishment, which consists in the
state's threatening to punish anyone who violasesriminal laws and the state's actually

punishing those it finds to have violated thoseslav system of punishment promotes

1. More precisely, the state must set a crimabatility of punishment in those situations whénis ts
feasible. Although the state cannot control a elinprobability of punishment in all the situatiomsvhich
people will find themselves, it might be able taotol it in some.

2. At this level of description, a crime's probdayiof punishment is doubly ambiguous. First;aiuld
refer to an objective or a subjective probabili§econd, if it refers to a subjective probabilitygould refer
to either the state's or the individual's subjexpvobability that the state would detect and guhisr if she
were to commit it. Throughout the paper, | usetémm to refer to the subjective probability of hdie
state and the individual. | assume they are theesd also assume that a crime's probability efighment
corresponds to the rate at which the state woutelctland punish those who commit it.

3. | assume the severity of a punishment corregptmhow much someone would find it burdensome.
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deterrence by providing people with a prudentiaéintive not to commit crimes for fear
of being detected and punished for committing them.

Second, suppose people are expected value maxsmzihe sense that they
perform an act only if its expected value for thismat least as high as the expected value
for them of any other available act. To deternthreeexpected value for someone of a
particular act, determine the possible sets of @pmsnces of the act and the value for her
of those sets of consequences. Call the valuledioof each set of consequences,
respectively, V1, V2, ... and Vn. Next determim® Bubjective probability that each set
of consequences will actually result from the acall her subjective probability that each
set of consequences will actually result from tbig @spectively, P1, P2, ... and Pn. The
expected value for her of the act is the sum optioelucts V1*P1, V2*P2, ... and Vn*Pn.

Third, suppose a crime's probability of punishmetes directly with the amount
of resources that the state devotes to enforcedpil against it. Specifically, suppose
the state can lower a crime's probability of pumisht by devoting fewer resources to
enforcing the law, and the state can raise theetsiprobability of punishment only by
devoting more resources to enforcing it. For exantpe state might lower the crime's
probability of punishment by hiring fewer policdioérs to search for those who might
commit it, and the state might raise the probabditpunishment by hiring more police
officers.

Fourth, suppose a scarcity of important resouno@soidably obtains in the state.
So there are not enough resources to satisfialtritical needs of everyone, like the
relief of suffering. Given the scarcity, if onefercement policy requires less resources to
implement than another, then the resources sawel time former policy could be used
to satisfy some people's critical needs that wotit@rwise go unsatisfied. For example,
if one policy requires fewer police officers tharmther, then under the former policy, the
people who would otherwise work as police officeight work in health care to relieve

the suffering of those who would otherwise contitmsuffer due to a scarcity of health
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care services.

Given these assumptions, the state has strongréasdopt the EEP rather than
a more moderate enforcement policy for the modiragious crime at issteTo
achieve the crime's optimal level of deterrenice,state must ensure that committing it
has the optimal expected value for potential cratin To ensure this, the state must
ensure that the crime's expected punishment etheltsptimal magnitude, where its
expected punishment is the product of its prob@taind severity of punishment. To set
the crime's expected punishment at the optimal,|éve state can set its probability of
punishment as low as possible so long as it saffity raises its severity of punishment.
Hence, assuming the crime's expected punishmeatethe optimal magnitude under
the EEP, the EEP would be the most efficient méama€hieving the crime's optimal
level of deterrence. For the EEP would require the least resourcegttthe crime's
probability of punishment because it would be thedst under the EEP. And overall the
EEP would not require any additional resource®tdtge crime's severity of punishment
because although the EEP would require the mosteg@unishments, it would also
require the fewest punishments since the fewestials would be punished under it.
Given the conditions of scarcity, the resourcegdawnder the EEP could be used to
satisfy some people's critical needs that woul@émtise go unsatisfied under a more

moderate enforcement polidy.

4. Under a more moderate policy, the crime's sigvef punishment would be lower and its probalibf
punishment would be higher than they would be utiteEEP.

5. As Jeremy Bentham suggests, one enforcemeinypoight be better than another insofar as it Wdé
a more efficient means of deterring people from ithng the crime at issue: "The last object is,
whatever the mischief be, which it is proposedrevpnt, to prevent it at aheapa rate as possible."
JEREMY BENTHAM, AN INTRODUCTION TO THE PRINCIPLES ®BMORALS AND
LEGISLATION 165 (J.H. Burns & H.L.A. Hart eds., 1Q)7

6. For more discussion on the considerationsfafieficy that favor an extreme enforcement polimyd
crime, see Gary S. Becké&rime and Punishment: An Economic AppraathJ. POL. ECON. 169
(1968); George J. Stiglefhe Optimum Enforcement of Law8 J. POL. ECON. 526 (1970); ROBERT
COOTER & THOMAS ULEN, LAW AND ECONOMICS 427-54 (3ed. 2000); JEFFRIE G. MURPHY
& JULES L. COLEMAN, PHILOSOPHY OF LAW: AN INTRODUTION TO JURISPRUDENCE 211-
13 (rev. ed. 1990); MITCHELL A. POLINSKY, AN INTRODCTION TO LAW AND ECONOMICS 75-
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In spite of the strong reasons in favor of the BHES&ill seems strongly
unreasonable to punish moderately serious crimaiemely severely even though
doing so might be the most efficient means to achgethe crime's optimal level of
deterrencé. The problem, though, is to explain V\fhyn this paper, | explain why the
EEP would be strongly unreasonable on the assumitad some moderately serious
criminals would inevitably be undeterred and puedgkxtremely severely under it.
Initially, 1 consider explanations grounded in tredue requirement of my general theory

of the justification of punishment. | argue thahe succeeds. Then | consider

86 (2d ed. 1989); RICHARD A. POSNER, ECONOMIC ANASBYS OF LAW 242-50 (5th ed. 1998).

7. Throughout the paper, | assume the moderateigus criminals at issue are first time criminateo
have no exculpatory defenses. If they were repainals, it might seem reasonable to punish them
extremely severely. If they had a defense, it imigghunreasonable to punish them at all.

8. At the outset, | dismiss three pragmatic oljestto the EEP based on how people might behave in
response to it. Some might argue that the statkel et adopt the EEP. If it tried, its officiasd private
citizens would nullify the policy because punishingderately serious criminals extremely severelyldio
seem so unreasonabl8eeBecker,supranote 6, at 184; Jerome Michael & Herbert Wech#leRationale
of the Law of Homicide |I37 COLUM. L. REV. 1261, 1264-65 (1937). To niyltihe EEP, judges and
juries might refuse to find anyone guilty of thénoe; prosecutors might refuse to charge anyone ityith
police officers might refuse to arrest anyone far ¢rime; and private citizens might refuse to esate in
the investigation and trial of anyone charged wh#h crime. | dismiss this objection for two reasoifrirst,
the EEP might not be nullified. Second, evendf BEP were nullified because it would seem strongly
unreasonable, we seek to understand preciselyhehlZEP would be strongly unreasonable.

Some might argue that the EEP would not deter mmjimm committing the crime because
whatever the crime's severity of punishment, nowoeld be deterred by the crime's extremely low
probability of punishmentSeeMichael & Wechslersuprg at 1264. | dismiss this objection for two
reasons. First, people might be deterred by tineets extremely low probability of punishment & it
severity of punishment were sufficiently high. Sed, the EEP would still seem strongly unreasonable
even if it were an effective means of deterrendie seek to understand why it would be so unreasenab
even under such conditions.

Some might argue that the EEP would result inctiramission of more serious crimes because the
state could not achieve "marginal deterrence" uitdd?OSNERsupranote 6, at 2455eeBENTHAM,
supranote 5, at 165. Because the state would punesmthderately serious crime extremely severely
under the EEP, people would have no incentive tmsé it over more serious crimes as a means to
fulfilling their objectives. | dismiss this objeoh because there are two ways the state coul@aehi
marginal deterrence under the EEP. First, thex@aaradation of extremely severe punishmentsn Eve
though the state would punish the moderately seroime extremely severely under the EEP, it catild
punish more serious crimes even more severelyorSe@ven if the state were to impose the mostreeve
punishment for the moderately serious crime unlgeBEP, it could raise the probability of punishtrfen
more serious crimes. Either way the state woutienthat the expected punishment for more serious
crimes is higher than the expected punishmenti®moderately serious crime under the EEP. Inglsin
the state would provide people with an incentivetioose the latter over the former as a meandfltirig
their criminal objectives.
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explanations grounded in the desert requirementyoeneral theory. | argue that my
restorative signaling theory of punitive desert, B&st explains why the EEP would be
strongly unreasonable. | conclude that RS sholalgl gn important role in constraining
the means by which the state may enforce its lgasat any crime.

1. Two Requirements of Justified Punishment

As we discussed in Chapter 1, the state is jasdtifn imposing a punishment on
someone against her will only if the punishment ld@atisfy the desert requirement and
the value requirement of my general theory of tistification of punishment. According
to the desert requirement, the person must detieeveunishment. According to the
value requirement, the expected value of the careemps of imposing the punishment
on the person must be at least as high as the texjppealue of the consequences of any
other available act that would not violate anyonglsts.

Assuming the state would punish some against i#iunder the EEP, both
requirements are prima facie plausible grounds lewto explain why the EEP would
be strongly unreasonable. The EEP might violadedtsert requirement because
moderately serious criminals might not deserveetpumished extremely severely. The
EEP might violate the value requirement becausexpected value of the consequences
of punishing moderately serious criminals extrensglyerely under it might be lower
than the expected value of the consequences oélpingithem less severely under a more
moderate enforcement policy. We will examine e&cjuirement in turn.

[11. The Value Requirement

To determine whether the EEP would violate theakequirement, call a
moderate enforcement policy as applied to the naddigrserious crime at issue 'the
MEP." Under the MEP, the crime's probability ohmlnment would be moderately high,
and it would be punished only moderately severdlgsume the crime's expected
punishment would be the same under both the EERh@WIEP. So assume both

policies would achieve the same level of deterrertgnally, assume the consequences of
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the EEP and the MEP would be better than the caesegs of any other available
enforcement policy for the crime. On these assiong} to show that the EEP would
violate the value requirement, we must show thatBEP's consequences would be all
things considered worse than the MEP's consequeri@edo so, we must identify some
respect in which the former would be worse thandkter.
A. An Egalitarian Argument

Egalitarians might argue that the EEP woutdate the value requirement
because the EEP would be worse than the MEP wsfiec to inequalit;g/. They assume
inequality is intrinsically bad in the sense thatould be intrinsically bad if any two like
criminals were punished with different severitiesf@ne were punished but the other
were not' Assuming inequality is intrinsically bad, theyght argue that the EEP would
be all things considered worse than the MEP beddgsEEP's inequality would be all
things considered worse than the MEP's inequalitysee why, note that the EEP's
consequences would differ from the MEP's conseagemctwo significant ways. First,
relative to the MEP, fewer criminals would be pineid and more criminals would go
unpunished under the EEP because the crime's pliobabpunishment would be lower.
Second, the criminals who would be punished uttteEEP would be punished much
more severely than the criminals who would be phedsunder the MEP because the
crime's severity of punishment would be much highveter the EEP. Egalitarians might
conclude that these differences would make the €iBBquality all things considered

worse than the MEP's inequalftk/.

9. Isaac Ehrlich emphasizes some of the inegeslitiat would result from extreme enforcement pesin
The Optimum Enforcement of Laws and the Concepigiice: A Positive Analysig INT'L REV. L. &
ECON. 3, 10-11 (1982).

10. | refer only to "telic egalitarians" who claine should prevent inequalities because they woeld
intrinsically bad. Derek ParfiEquality or Priority? The Lindley Lecture, University of Kansas 3-4 (No
21, 1991). | do not refer to "deontic egalitarlantio claim we should prevent inequalities for mora
reasons other than the fact that they might besitally bad. Id. at 4.

11. For a more detailed defense of this claim Aggzendix.
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In response, the egalitarian argument is unsoondtfleast three reasons. First,
inequality is not intrinsically batf. To illustrate the implausibility of assuming
otherwise, suppose several like criminals each commoderately serious crime. The
state apprehends all of them and imposes on thedematly severe punishments in the
form of moderately long periods of incarceratidtowever, at the end of one criminal's
period of incarceration, the state mistakes heafaruch more serious criminal and
tortures her. At this point, the state must chdmeteveen a) torturing the others or b)
releasing them after their moderately long perfdscarceration.

Given the choice, there are two reasons the shateld release the others rather
than torture them. First, the state's torturirgmhwould violate their right not to be
tortured even if torturing them would be optimifitn short, they do not deserve to be
tortured. Second, even if the others deserve tortred, we can plausibly assume that
the consequences of torturing them would be alighiconsidered worse than the
consequences of releasing them. For we can plg@sbume that the extreme suffering
caused by torturing them would make the consequenfcgoing so all things considered
worse than the consequences of releasing them.

However, although the state should release trerofor these reasons, if
inequality were intrinsically bad, then there wobklsomething bad about releasing them
rather than torturing them. For if inequality wan&insically bad, there would be
something bad about punishing like criminals wiiietlent severities. Because the state
has already tortured the one, it would punish thers with a different severity by simply
releasing them, whereas it would punish all of theensame by torturing the others.

But nothing seems bad about releasing the othérerthan torturing them:
releasing them would not be in any way worse tloatiuting them. To support this claim,

we might appeal to our considered intuitions otaagible principle. When we reflect on

12. My argument against the claim that inequaditintrinsically bad parallels "the Levelling Down
Objection” that Parfit raises against telic egailitas more generallySeeid. at 17-18.
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the possibility of the state's releasing the othetsitively nothing seems bad about its
doing so: nothing seems bad about benefiting thieder conditions in which benefiting
them would not harm anyone else. Releasing ther®thould ensure that not all like
criminals receive punishments of the same seveBtyt nothing seems bad about the
mere pattern of unequally severe punishments tbhatdwesult.

According to a plausible principle, if a) two statof affairs S1 and S2 contain
exactly the same people, and b) no one in S2asynway worse off than she would be in
S1, then S2 is not in any way worse than S1. tGallwelfare principle 'WP'. WP's
plausibility stems from the fact that if its antdeat conditions are satisfied, and no other
states of affairs are obtainable, then there semtigng for anyone to regret about
moving from S1 to S2. If there is nothing for angdo regret about moving from S1 to
S2, S2 is not in any way worse than S1.

Given WP, we may assume that the states of atfatswould result from either
torturing or releasing the others would containctlyghe same people. And we may
assume that releasing the others would not makenany any way worse off than she
would have been if they had been tortured. Mostlg, releasing the others would
make them significantly better off than they wobkl/e been if they had been tortured.
And, presumably, releasing the others would natny way worsen the condition of the
one whom the state has already tortured. So Wdil&tiat the state of affairs that would
result from releasing the others would not be yaay worse than the state of affairs
that would result from torturing them even thoulgé former would contain an inequality
absent from the latter. As a consequence, indguslinot intrinsically bad.

In summary, the egalitarian argument is unsourmalrEe inequality is not
intrinsically bad. So even if the EEP would realmore inequality than the MEP, the
additional inequality by itself would not make tBEP worse in any way than the MEP.

Second, even if inequality were intrinsically bt egalitarian argument is still

unsound because it does not show that the EER‘albwvequality would be all things
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considered worse than the MEP's overall inequalitye argument focuses only on
inequalities between the criminals whom the EEPthrdVEP specifically target.
However, both policies could also affect the indijea between people outside the
targeted class of criminals. These inequalitiealdidikely be all things considered
worse under the MEP than under the EEP. For Swmurees saved under the EEP could
be used to improve inequalities between peopladrithe targeted class of criminals.
Given conditions of scarcity, such inequalities Vddikely persist under the MEP.
Because the resources saved under the EEP couldvenimequalities that would persist
under the MEP, the EEP's overall inequality mighib things considered better than the
MEP's overall inequality even though the inequadityong the targeted criminals would
be worse under the EEP than under the MEP.

Third, even if the EEP's overall inequality welldlaings considered worse than
the MEP's overall inequality, the egalitarian argmstill does not show that the EEP
would be all things considered worse than the MERen if inequality is intrinsically
bad, it is not the only thing that is intrinsicabigd. Suffering is also intrinsically bad, and
increases in suffering can offset improvements@guality. For two reasons, the EEP
would likely realize less overall suffering thartMEP. First, the EEP and the MEP
would realize the same overall amount of suffeangpng the targeted class of criminals.

For they would realize the same overall amoumurfishment among them because the
crime's expected punishment would be the same wedel® Second, the EEP would
likely realize less suffering than the MEP amongpde outside the targeted class of
criminals. For the resources saved under the EER de used to prevent the suffering

of people outside the targeted class. Thus, dwee EEP's overall inequality were all

13. The policies would differ insofar as the oWeaenount of punishment under the EEP would cornisist
relatively small number of criminals receiving extrely severe punishments, whereas the overall amoun
under the MEP would consist in a relatively largenber of criminals receiving moderately severe
punishments. However, such differences would afflyct the way that the overall amount of punishimen
and suffering would be distributed among the tadetriminals: they would not affect the overalleamt
itself.
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things considered worse than the MEP's overalluakty, the EEP might be all things
considered better than the MEP because the EER neiglize sufficiently less overall
suffering than the MEP.

B. A Prioritarian Argument

Prioritarians might concede that inequality is imtinsically bad, and the EEP
would realize less overall suffering than the MBEBut they might argue that the EEP
would still violate the value requirement becauskectively people's suffering would be
worse under the EEP than under the MEP. Accortdirmioritarians, for any particular
amount of suffering a person experiences, her snffehat amount is worse the worse
her life considered as a whofe To illustrate, suppose two people suffer the same
amount at some time. Suppose also that one pgigerconsidered as a whole is worse
than the other person's life considered as a whddeording to prioritarians, the former's
suffering is worse than the latter's suffering etheugh they suffer the same amount.

To show that collectively people's suffering wobklworse under the EEP than
under the MEP, prioritarians might focus on showtimaf the suffering of the affected
class would be worse under the EEP than under tié.MI'he affected class consists in
the people whose suffering would be affected byctimce between the EEP and the
MEP. Other things being equal, the affected atassists in the targeted criminals who
would be punished under either policy, people dljosdated to them, and the people
whose suffering would be prevented by the resowsaesd under the EEP.

Prioritarians might assume that among the affecl&ss, the lives of the criminals
who would receive extremely severe punishments uhgeEEP would be the worst.
Assuming their lives would be the worst, priorigars might argue that the suffering of
the affected class would be worse under the EERPuhder the MEP. Even though the

affected class would suffer less under the EEP timaler the MEP, the criminals who

14. SeeParfit,supranote 10, at 19-22.
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would be punished extremely severely under the W&#d have the worst lives, and
therefore, their suffering any particular amoundemthe EEP would be worse than
anyone in the affected class suffering that amaader the MEP.

In response, prioritarianism is a plausible videwat the badness of suffering.
However, the argument does not show conclusivalittie EEP would violate the value
requirement because it does not show conclusihalythe suffering of the affected class
would be worse under the EEP than under the MERog the affected class, the
people who stand to have the worst lives mightaeothe criminals who would be
punished extremely severely under the EEP: thghtiie the people under the MEP
whose suffering would have been prevented by theurees saved under the EEP. Even
if not, the mere fact that a person has a worsdhi&n another does not make the former's
suffering some amount worse than any amount oésuaff that the latter might
experience. The former's suffering some amounhtrbg better than the latter's
suffering a sufficiently larger amount. Similarthe mere fact that a person has a worse
life than others does not make her suffering someust worse than any amount of
suffering that the others might experience coleddyi. Her suffering some amount might
be better than the others' suffering collectivebuiciently larger amount. Thus, even if
the criminals who would be punished extremely selyarnder the EEP would have the
worst lives among the affected class, the suffeointipe affected class might still be
better under the EEP than under the MEP becausdfdated class might suffer
sufficiently less overall under the EEP than urtierMEP.

C. An Absolutist Argument

Absolutists concede that the mere fact thagragn has a worse life than others
does not make her suffering some amount worseahgamount of suffering that the
others might experience individually or collectiyeBut they might still argue that the
suffering of the affected class would be worse uigde EEP than under the MEP.

According to absolutists, some types of sufferirggso much more severe than other
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types that the former types are absolutely worar the latter types in the following
sense: a person's suffering some amount of tiheefotypes would be worse than any
number of other people's suffering any amount efléitter types.

To show that the suffering of the affected classil be worse under the EEP
than under the MEP, absolutists might assume ligatriminals punished extremely
severely under the EEP would experience an extsesastere type of suffering that
would be much more severe than the types of safjeaanyone in the affected class would
experience under the MEP. They might infer thataktremely severe type of suffering
would be absolutely worse than the latter typesubfiering. So they might conclude that
the suffering of the affected class would be wanséer the EEP than under the MEP no
matter how much more the affected class would saea whole under the MEP.

In response, the absolutist argument is also sopsive for at least two reasons.
First, the people who stand to experience the vigpst of suffering might not be the
criminals who would be punished extremely seveualger the EEP: they might be the
people under the MEP whose suffering would have Ipeevented by the resources
saved under the EEP. Second, the argument resit® amacceptable assumption that
some types of suffering are absolutely worse tkas severe types of suffering. The
assumption is unacceptable because if it were itrumuld unacceptably entail that the
relation "is all things considered worse than'hisdnsitive™ To see why, consider an
extreme type of suffering that might seem absojutglrse than a mild type of suffering.

For example, suppose the extreme type of suffeamgists in several years of extremely
intense pain. Call this type 'A." Suppose thalrtyipe of suffering consists in just a few
minutes of mildly intense pain. Call this typ€ 'Buppose also that A is absolutely worse

than Z such that one person's suffering A is atigt considered worse than any number

15. My argument for why the absolutist assumplias this implication parallels an argument thaty.ar
Temkin formulates i\ Continuum Argument for Intransitivjt25 PHIL. & PUB. AFF. 175, 179-81
(1996).
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of people's suffering Z. Now consider someondfesng A. Presumably, for some
number x>1, x people's suffering B, which is origlgly less severe than A, would be
all things considered worse than one person'sraufféd. For example, suppose B
consists in pain that is only slightly less intettsgn A and lasts for only slightly less time
than A. Presumably, for some numberx x> people's suffering C, which is only
slightly less severe than B, would be all thingsstdered worse than x people's suffering
B. For example, suppose C consists in pain thatligslightly less intense than B and
lasts for only slightly less time than B. And presbly, for some numbegxxz, X3
people's suffering D, which is only slightly legere than C, would be all things
considered worse than people's suffering C. For example, suppose Distsis pain
that is only slightly less intense than C and l&st®nly slightly less time than C.

At this point, we can see that by repeating tle¥ipus line of reasoning enough
times, we can construct a chain from one persoifffergng A to some large number of
people's suffering Z such that each group's suffan the chain would be all things
considered worse than the group's suffering thatediately precedes it in the chafn.

Given the chain, if A were absolutely worse thah#&n the relation "is all things

16. In reply, absolutists might argue that no eratbw many times we repeat the previous line of
reasoning, we could never extend the chain frompamson's suffering A to some number of people's
suffering Z. Ken Binmore and Alex Voorhoeve suggegh an argument Defending Transitivity against
Zeno's Paradox31 PHIL. & PUB. AFF. 272 (2003). Following theirgument, absolutists might contend
that after repeating the previous line of reasomngmerable times, the chain would converge toesom
limit of suffering that would be more severe than&s the chain approaches the limit, the number of
people's experiencing the types of suffering ctostae limit would increase to infinity. And nomber of
people's experiencing the types of suffering atithi or after it would be all things consideredmse than
the relevant number of people's experiencing thesyf suffering before the limit. As a conseqagttice
chain would not extend to Z no matter how many sinve repeat the previous line of reasoning.

In response, the claim that the chain might cayeéo some limit seems implausible. If the chain
converges to some limit of suffering of type M,rthibere is a type of suffering N such that N isyonl
slightly less severe than M but no number of pesmgperiencing N would be all things consideredsso
than a particular number of people's experiencingBwt to the contrary, it seems that for any twuets of
suffering M and N, if N is only slightly less seedghan M, then for any number x of people's expeiig
M, there is some number y>>x such that y peoplgderencing N is all things considered worse than x
people's experiencing M. As a consequence, it séaplausible to assume that the chain converges to
some limit. Thus, it seems that by repeating tiewipus line of reasoning enough times, we coutérek
the chain from one person's suffering A to somgdarumber of people's suffering Z.
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considered worse than" would be intransitive. iFtre relation were transitive, then A
would not be absolutely worse than Z because tige laumber of people's suffering Z
would be all things considered worse than the areqn's suffering A. Because
presumably we could construct a similar chain betwene person's experiencing any
type of severe suffering and a much larger numbpeople's experiencing any type of
less severe suffering, the absolutist assumptitailenhat the relation "is all things
considered worse than" is intransitive.

This relation, though, does not seem intransitiv@ecause the absolutist
assumption unacceptably entails that it is, theragsion itself is unacceptable. Contrary
to the absolutist argument, the most severe typefbtéring experienced in the affected
class under the EEP would not be absolutely wirae the types of suffering
experienced in the affected class under the ME@ncH, the suffering of the affected
class might be all things considered better unueEEP than under the MEP if the
affected class were to suffer sufficiently lessrallauinder the EEP.

D. A Retributive Argument

Given the objections to the prioritarian and abssi arguments, retributivists

might contend that the EEP would violate the vakguirement on very different

groundsl.8 Both the prioritarian and absolutist argumensuage that anyone's suffering

17. Assuming the relation "is all things considkweorse than" is intransitive would conflict wittcanon
of practical reasoning. According to the canomggiany set of acts available to an agent, at teasact
in the set is choiceworthy in the sense that tlenBlgas at least as much reason to perform itabahto
perform any of the other acts in the set. HoweWdhe relation "is all things considered worsarithwere
intransitive, then given some set of acts availéblen agent, none of the acts might be choiceworfor
example, consider a case in which among the aeitahle to an agent, an act would be choicewoftthy i
and only if its consequences would be at leasbas gs the consequences of any other availableNatt.
every case is like this, but some are, especidlignano one's rights are at stake. If the reldi®all things
considered worse than" were intransitive, thea fiassible that for any available act, its conseges
would be all things considered worse than the aqueseces of some other available act. Hence, agritra
the canon, none of the acts available to the ageuld be choiceworthy if the relation "is all thisg
considered worse than" were intransitive.

18. Ehrlich mentions some of the retributive cadtan extreme enforcement policysapranote 9, at 18-
20.
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in the affected class under either policy wouldrtensically bad. However,

retributivists assume that a criminal's sufferingld be intrinsically good. Depending on
the seriousness of her crime, they assume themms optimal amount of suffering that
it would be intrinsically good that she experiehtelo the extent she suffers any less or
any more, it would be intrinsically bad.

Retributivists might assume that a moderate amousaiffering would be the
optimal amount for moderately serious criminal®. f& three reasons, the suffering of
the targeted class of criminals would be worse utite EEP than under the MEP. First,
fewer criminals would suffer the optimal amount enthe EEP than under the MEP.
Second, more criminals would suffer less than titenaal amount under the EEP than
under the MEP. Third, more criminals would suffesre than the optimal amount under
the EEP than under the MEP. All three claims lgien that a) fewer criminals would
be punished under the EEP than under the MEP betaeisrime's probability of
punishment would be lower under the EEP, and lhaltriminals punished under the
EEP would suffer too much because they would bésped extremely severely, whereas
all the criminals punished under the MEP would euéinly the optimal amount because
they would be punished only moderately severelgsuining the suffering of the targeted
class of criminals would be worse under the EER thader the MEP, retributivists might
infer that the EEP would be all things consideredss than the MEP.

In response, the retributive argument is unpergedsr three reasons. First, it
rests on the repugnant assumption that it is sigally good that criminals suffer. On
reflection, no one's suffering any amount couldnbensically good; anyone's suffering

any amount under any conditions would be intridsidead”° Suffering could be

19. SeeMichael S. MooreJustifying Retributivisp27 ISRAEL L. REV. 15, 19-20 (1993)f. G.E.

MOORE, PRINCIPIA ETHICA 82, 262-65 (Thomas Baldved., rev. ed. 1993) (claiming that the organic
whole of a criminal's suffering some punishmerieaster than the organic whole of her suffering no
punishment).

20. SeeT.M. SCANLON, WHAT WE OWE TO EACH OTHER 274 (1998)
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instrumentally good in the sense that it would hgwed effects. For example, someone's
suffering might prevent her from boarding an ainglaestined to crash. A criminal's
suffering might have the good effect of deterriegdelf or others from committing

crimes in the future. But no one's suffering cduddgood in itself.

Second, at best, if a criminal's suffering somewamh were intrinsically good, it
would be so only if she were strongly responsiblehier crime®* A criminal would be
strongly responsible for her crime only if no fastbeyond her control by themselves
causally determined her committing the crime ingbese of making her committing it
inevitable. But on a plausible view of the relatimetween any actual criminal and the
natural world, factors beyond her control by thelwedid causally determine her
committing the crime. According to the view, faryaactual criminal, states of the world
prior to her birth in conjunction with the laws mditure causally determined her
committing the crime. Because the laws of natacktae states of the world prior to
someone's birth are beyond her control, factorsmeyny actual criminal's control
causally determined her committing the crime. Hemo actual criminal is strongly
responsible for her crime. Therefore, no actuaticrial's suffering any amount is
intrinsically good®?

Third, even if the retributive assumption is trthes argument still does not show
conclusively that the EEP would violate the valeguirement. It would show only that
the suffering of the targeted class of criminalsilddoe worse under the EEP than under
the MEP. However, the resources saved under tiieright be used to prevent enough
suffering among innocent people outside the tadyeless of criminals to make the

suffering of the affected class considered as denbeiter under the EEP than under the

21. Parfit alludes to this point and the followimgpblem with it insupranote 10, at 32-33.

22. In clarification, this objection to retribuism is not a defense of hard determinism; it ismeant to
undermine the possibility that criminals are mgradisponsible for their crimes in the sense they tire
blameworthy and deserve to be punished for tharanly undermines the claim that it is intrinsigadiood
that criminals suffer.
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MEP.

At this point, we may conclude that the value regyuent does not provide a
robust explanation of why the EEP would be strongiseasonable. On the one hand, the
EEP might very well satisfy the requirement. Nogiderations decisively prove
otherwise. On the other hand, even if the EEP dvuidlate it, the violation would not
explain why the EEP would tstronglyunreasonable. For the EEP to be strongly
unreasonable on the basis of the value requirertftenEEP must not only violate it, but
also be a particularly egregious violation of itlsuhat its consequences would be not
just worse, bumuchworse than the consequences of the MEP. Howeven if the
EEP's consequences would be worse than the comseguef the MEP, they would not
be much worse in light of the fact that a) the ueses saved under the EEP could be used
to prevent a substantial amount of suffering amangcent people outside the targeted
class of criminals and b) the targeted class ofiicals would suffer substantially under
both policies.

IV. The Desert Requirement

On its face, the desert requirement is a more @ambasis on which to explain
why the EEP would be strongly unreasonable becawskerately serious criminals seem
to deserve no more than moderately severe punisemérso, then the EEP would be
not only a violation of the desert requirement, &lsb a particularly egregious violation
of it. For under the EEP, the state would punisidenately serious criminals not just
more severely than they deserve, but much more. cibllenge is to explain why
moderately serious criminals deserve to be punigloetiore than moderately severay.
A. An Expressive Theory

According to expressivists, a criminal does nctetlee a punishment if the

punishment would express an unwarranted attitucheastl blame toward her. They

23. In considering theories of punitive deserehémake the same presuppositions | defended apteh
1.
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might argue that moderately serious criminals dodegserve the EEP's extremely severe
punishments because such punishments would exp@ssuch blame toward them.
They might defend the claim in two ways.

According to the first argument, under the EEPsta¢e would punish moderately
serious criminals just as severely as it punishiesials who commit very serious
crimes, such as very violent crimes. In fact,dtete does tend to punish very serious
criminals extremely severely, and under the EE® state would also punish moderately
serious criminals extremely severely. Because wtdeEEP the state would punish
moderately and very serious criminals extremelyesay, expressivists might infer that
under the EEP the state would punish them equallgrely. By punishing them equally
severely, the state would express toward moderagglgus criminals the attitude that
they are just as blameworthy as very serious catsfii However, moderately serious
criminals are not as blameworthy as very serioumioals. Thus, punishing moderately
serious criminals extremely severely under the BBRId express too much blame
toward them.

In response, the first expressive argument doeshmw that the EEP's extremely
severe punishments would express too much blamartbmoderately serious criminals.
The argument falsely assumes that under the EEBtéte must punish moderately and
very serious criminals equally severely. Althowgtder the EEP the state would punish
both extremely severely, it need not punish themaltg severely. For there is a
gradation of extremely severe punishments: sortreraely severe punishments are less
severe than other extremely severe punishmentavadid expressing toward moderately
serious criminals the unwarranted attitude thay Hre just as blameworthy as very

serious criminals, the state could impose on maelgraerious criminals under the EEP

24. H.L.A. Hart suggests this point when he asdést if a state were to punish with equal seyerimes
that differ in seriousness, then "there is a rik&ither confusing common morality or flouting it
bringing the law into contempt." H.L.A. HARProlegomenon to the Principles of Punishmént
PUNISHMENT AND RESPONSIBILITY: ESSAYS IN THE PHILEOPHY OF LAW 1, 25 (1968).
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extremely severe punishments that are less sdvamnetlie extremely severe punishments
it Imposes on very serious criminals.

Expressivists might argue that even if the staggevto punish moderately serious
criminals less severely than very serious criminalder the EEP, it would still express
too much blame toward moderately serious crimibglpunishing them extremely
severely. They might claim that the absolute sgvef a criminal's punishment
expresses an absolute degree of blame towardPenshing a criminal extremely
severely expresses an extremely high degree ofeblamard her. By punishing
moderately serious criminals extremely severelyeunnide EEP, the state would express
too much blame toward them because they are ontierately blameworthy, not
extremely blameworthy. Hence, moderately seriousicals do not deserve to be
punished extremely severely under the EEP.

In response, the second expressive argumentidair As we discussed in
Chapter 1, an attitude of moral blame consisteattlpartly in certain demands. One
demand that is constitutive of moral blame is tamdnd to undertake a punishment.
Punishing someone expresses blame toward her bgssipg its constitutive demand on
her to undertake the punishment. Under the EERisping moderately serious criminals
extremely severely would express an extremely Hegree of blame toward them by
expressing a demand on them to undertake an exyresesre punishment. To claim
that the EEP's extremely severe punishments wogdckss too much blame toward
moderately serious criminals is to claim that thaiphments would express an
unwarranted demand on them to undertake such ealyesmvere punishments. But to
claim that a demand on the criminals to undertakexaremely severe punishment would
be unwarranted presupposes that they do not desachea punishment. The claim that
moderately serious criminals do not deserve the'€&Rremely severe punishments is

precisely the claim to be explained. Because ¢ersd expressive argument
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presupposes the claim it aims to explain, it isutar?
B. A Restorative Signaling Theory

As | argued in Chapter 1, RS explains why crinsrddserve to be punished by
explaining why they must undertake a punishmefuldl the obligation of restoration
they incur from committing their crimes. AccorditgRS, when someone commits a
crime, she undermines certain conditions of tnushe sense that she undermines the
conditions that are necessary for others' beintfipg in believing that she is not
disposed to commit crimes. She is obligated ttoreghose conditions because unless
she restores them, she will cause others to imeucasts of insecurity.

To restore the conditions of trust, she must destrate to others that she has a
good will in the sense of a stable dispositioneappropriately motivated by the moral
reasons against violating the rights of others.d@&monstrate that she has a good will,
she must demonstrate that she has a stable dispdsitcare highly about the interests of
others. To demonstrate this, she must demonshateshe has acted with a sufficiently
high degree of benevolence for a sufficiently ltinge after committing her crime. To
demonstrate that she has acted with such benewlsine must sacrifice some of her

sufficiently important personal interests for afsigntly long time for the sake of

25. To avoid this circularity objection, expressis might contend that punishing moderately sariou
criminals extremely severely would be inappropriz@eause such punishments would express the
unwarranted assertion that they disrespected ghésrof others to an extremely bad degree in cotimgit
their crimes. In fact, they disrespected the ggiftothers only to a moderately bad degréé.
SCANLON, supranote 20, at 267 (claiming that "[insofar as phnient involves an assertion that the
agent governed him-or herself in a way that wakyfait is appropriate only when this is true").

For at least three reasons, this is not a gootheapion of why the criminals would not deserve to
be punished extremely severely under the EEP, Bies EEP's extremely severe punishments would not
express the false assertion that the moderatétyusecriminals disrespected the rights of otherarto
extremely bad degree. Unlike a mere utterancasaertion is the expression of a belief. Becausestate
does not believe that the moderately serious célwidisrespected the rights of others to an extsebza
degree, it does not assert this in punishing thanemely severely under the EEP. At most, the EEP’
punishments would express a mere utterance oatke proposition. Second, it is not clear peopleeha
right against the mere utterance of a false préjposiespecially under conditions in which no bedig it.
Assuming the state is transparent about the readafficiency for which it adopts the EEP, these
conditions could obtain under the EEP. Third, effg@eople have a right against the mere utterafice
false proposition, the violation of such a righedmot account for the gravity of an undeserved
punishment.
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benefiting others.

According to the main principle of RS, a crimingserves a punishment for her
crime that is no more severe than the burdens sis¢ undertake to fulfill the obligation
of restoration she incurs from committing her crintie other words, a criminal deserves
to be punished for her crime no more severely tharburdens she is obligated to
undertake to restore the conditions of trust stdermined by committing her crinfé.

Given RS, we can now explain why moderately sarimiminals do not deserve
to be punished extremely severely under the EE€owling to RS, the absolute severity
of the most severe punishment that a criminal dresdior her crime corresponds to the
absolute severity of the burdens she must undettakafill her obligation of restoration.
When someone commits a moderately serious cringedisrespects the rights of others
to a moderately bad degree in committing it. Hane is strong evidence that she has a
moderately bad disposition to commit crimes. THgs,crime is strong evidence that she
has a moderately bad disposition to disrespeatigh¢s of others. So her crime is strong
evidence that there is a moderately bad deficiamtlye degree to which she cares about
others.

On reflection, to annul this evidence and demaistihat she has a stable
disposition to care highly about others, she mastahstrate that she has acted with a
moderately high degree of benevolence for a moelgrizing time after committing her
crime. To demonstrate this, she must sacrificeesohiner moderately important
personal interests for a moderately long timeliersake of benefiting others. So she
must undertake no more than a moderately sevedebuo restore the conditions of trust
she undermined by committing her crime. Hence d&serves no more than a

moderately severe punishment for her crime. Asrsequence, she would not deserve to

26. As a corollary, a criminal does not deserpaiigishment for her crime that is more severe than t
burdens she must undertake to fulfill the obligatid restoration she incurs from committing it. dther
words, a criminal does not deserve to be punisbeldr crime more severely than the burdens she is
obligated to undertake to restore the conditionsust she undermined by committing it.
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be punished extremely severely under the EEP.
V. Three Objections
A. First Objection

Critics might concede that RS correctly explairg/ynoderately serious
criminals deserve moderately severe punishmenis.diBwing on the form of RS's
explanation, they might construct a similar argutienwhy moderately serious
criminals also deserve the EEP's extremely sewanspments. Because the EEP would
likely realize less overall suffering than more raate enforcement policies, critics
might claim that the EEP would be optimific in thense that its consequences would be
all things considered better than the consequesfcasy other available enforcement
policy. Assuming the EEP would be optimific, punrgy moderately serious criminals
extremely severely under the EEP would be optinmifithe sense that the consequences
of doing so would be all things considered bettantthe consequences of treating them
in any other way available. Assuming people haveldigation of extreme beneficence
to undertake any optimific treatment, critics migifer that moderately serious criminals
are obligated to undertake the EEP's extremelyraguenishments. So contrary to RS,
moderately serious criminals deserve them.

In response, people do not have an obligatioxwéme beneficence. Such an
obligation would demand too much from them. Ifemgon had such an obligation, she
would be obligated to undertake extremely severddns merely because the
consequences of her doing so would be all thingsideredslightly better than the
consequences of her not doing so. For exampl@osepa person could prevent someone
from suffering years of intense pain only by undkirig a course of treatment that would
cause her the same intense pain but for slighdly iene. Other things being equal, if she
had an obligation of extreme beneficence, she wbeldbligated to undertake this
painful course of treatment merely because theemprences of her doing so would be all

things considered slightly better than the consecge® of her not doing so. On reflection,
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though, no one seems to have such a strong oblmgettisacrifice her own critical
interests whenever doing so would be merely optmiln general, an individual seems
justified in caring about her own critical interesiut of proportion to their objective
value. So within limits, an individual can be jisd in promoting her own critical
interests even when promoting them would not baofit.>” Thus, people do not have
an obligation of extreme beneficerféeTherefore, the first objection does not show that
moderately serious criminals are obligated to utatterthe EEP's extremely severe
punishments.
B. Second Objection

Critics might point out that a criminal's obligati of restoration is ultimately
grounded in her more basic obligation not to cauikers harn?® A person seems
specially responsible for the consequences shesaather than merely allows to
occur?® So although a person is not generally obligatedmallow others harm, she is
obligated not to cause others harm. The critigghtrérgue that a moderately serious
criminal is obligated to undertake the EEP's exélgraevere punishment because unless

she undertakes it, she will cause others harm.

27. Sege.g, THOMAS NAGEL, THE VIEW FROM NOWHERE 171-75 (198&8AMUEL
SCHEFFLER, THE REJECTION OF CONSEQUENTIALISM 20vred. 1994).

28. A person does have an obligation of minimaldfieence to make a trivial sacrifice to relieveiie
burden. But this obligation could not explain wdomeone would be obligated to undertake the EEP's
extremely severe punishment because such a puniskwvoald not be #rivial sacrifice. A person might
have a more demanding obligation to undertake tnemely severe burden when the consequences of her
doing so would be all things considemdremely bettethan the consequences of her not doing so. But
this obligation would also not explain why a modehlaserious criminal would be obligated to undketa

the EEP's extremely severe punishment. For tlsdittlé reason to believe that the EEP's consezpgen
would be all things considerextremely bettethan the consequences of a more moderate policy.

29. Unless a criminal restores the conditionsusttshe undermined by committing her crime, ste wi
cause others harm by causing them to incur thes cdshsecurity.

30. Seee.g, Warren QuinnActions, Intentions, and Consequences: The DaewoifrDoing and Allowing
98 PHIL. REV. 287 (1989); Samuel Scheffleging and Allowing114 ETHICS 215 (2004); BERNARD
WILLIAMS, A Critique of Utilitarianismin UTILITARIANISM: FOR AND AGAINST 75, 93-95, 99
(J.J.C. Smart & Bernard Williams eds., 1973).
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Suppose the state adopts the EEP and apprehemaldesately serious criminal.

If she does not undertake the EEP's extremely sguerishment, she will effectively
lower the crime's severity of punishment for otpetential criminals by causing them to
believe that they too stand to suffer a less sgweneshment for committing the crime.
By effectively lowering the crime's severity of psilmment for other potential criminals,
she will cause others either of two harms.

On the one hand, the state might raise the cripnelsability of punishment for
others to compensate for their belief that they stamd to suffer a less severe
punishment for the crime. By doing so, the stabeilel ensure that they are deterred from
committing the crime just as strongly as they wdwdde been if she had not effectively
lowered the crime's severity of punishment for thefo raise the crime's probability of
punishment for others, though, the state must iadditional enforcement costs. So if
the state were to raise the crime's probabiligguafishment for others, she would cause
harm to the state by causing it to incur such costs

On the other hand, to avoid incurring these aold#i costs, the state might not
raise the crime's probability of punishment foresth As a consequence, others would
commit the crime who would have been deterred fcommitting it if she had not
effectively lowered the crime's severity of punighfor them. So if the state were not
to raise the crime's probability of punishmentdtrers, she would cause harm to the
victims of their additional crimes.

In response, we might concede that if the modigragzious criminal does not
undertake the EEP's extremely severe punishmeatt,dither the state will incur
additional enforcement costs or other criminald @olmmit crimes that they would have
been deterred from committing it if she had noeetitzely lowered the crime's severity of
punishment for them. However, the critics falssdgume that she would cause either
harm to occur by not undertaking the EEP's extrgiselere punishment. On reflection,

by not undertaking it, she would merely allow eitharm to occur. In either case, the
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harm would be caused solely by other actual orniatiecriminals.

On the one hand, suppose the state does nothaiseime's probability of
punishment for others, and some commit the crime whuld have been deterred from
committing it if she had not effectively lowerecetbrime's severity of punishment for
them. Although more people are harmed as victihtiese additional crimes, she did
not cause them harm. In this case, the other galsialone caused them harm by
committing crimes against them. Because she isaspionsible for their decisions to
commit crimes against their victims, she did natsaathe victims harm. She merely
allowed them to be harmed.

On the other hand, suppose the state raisesithe'siprobability of punishment
for others in order to deter them from committihg trime. Although the state does
incur additional enforcement costs to raise thmets probability of punishment for
them, she again did not cause the state to in@lr sosts. In this case, the state's
incurring the additional enforcement costs is cdussely by the dispositions of the other
potential criminals. Because she is not respoaddyltheir dispositions to commit
crimes, she did not cause the state to incur td#iadal enforcement costs. She merely
allowed the state to incur them.

Because the moderately serious criminal wouldcaase either harm to occur by
not undertaking the EEP's extremely severe punishreke is not obligated to undertake
it on the basis of her obligation not to cause &ttarm. So the second objection does
not show that she deserves the EEP's extremelyespuaishment.

C. Third Objection

Critics might concede that by not undertakingEid's extremely severe
punishment, the moderately serious criminal wowtlaause others to commit crimes
and would not cause the state to raise the cripnetgbility of punishment for others.
But they still might argue that unless she undedake EEP's extremely severe

punishment, she will cause others harm. By unkiergea less severe punishment, she
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would effectively lower the crime's severity of pglmment for herself in the sense that
she would cause herself to believe that she nowdsti suffer a less severe punishment
for committing the crime in the future. By effaatly lowering the crime's severity of
punishment for herself, she would cause othergredhtwo harms.

On the one hand, the state might raise the cripnelsability of punishment for
her to compensate for her belief that she now stémduffer a less severe punishment for
committing the crime in the future. By doing due state would ensure that she is
deterred from committing the crime just as stroragyshe would have been if she had not
effectively lowered the crime's severity of punighmhfor her. To raise the crime's
probability of punishment for her, though, the stadust incur additional enforcement
costs, such as hiring an additional police offtcemonitor her more frequently. So if the
state were to raise the crime's probability of ppment for her, she would cause harm to
the state by causing it to incur additional enfareat costs.

On the other hand, to avoid incurring addition#becement costs, the state might
not raise the crime's probability of punishmentHer. As a consequence, she would
commit the crime more than she would have if slterta effectively lowered the crime's
severity of punishment for her. So if the stateensot to raise the crime's probability of
punishment for her, she would cause harm to themnscof her additional crimes.

Assuming she would cause either harm to othemsssrdhe undertakes the EEP's
extremely severe punishment, she is obligated demake it on the basis of her
obligation not to cause others harm. Thus, sherdes the punishment.

In response, we might concede that the moderaggigus criminal would cause
either harm to others by not undertaking the EEfttemely severe punishment. But
even so, the third objection does not plausiblyl@rpvhy she would be obligated to
undertake it. The obligation not to cause otharsnhhas a limit. Under the limit, a
person is obligated to undertake the means negessprevent herself from causing

others harm only if the means are not extremelysevéor her than the harm she would
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otherwise cause them. Given the limit, the moddyaterious criminal would be
obligated to undertake the EEP's extremely seuanespment only if the punishment
would not be extremely worse for her than the hsinenwould otherwise cause others.
But presumably, the punishment would be extremealyse for her than this harm. To
see why, suppose she undertakes only a moderatadyespunishment.

On the one hand, the state might not raise tineesiprobability of punishment
for her because the additional enforcement costsined to do so would be worse than
the additional crimes she would otherwise comrAi.a consequence, she would commit
the crime more often in the future. But becausectime is only moderately serious,
presumably her being punished extremely severely foould be extremely worse for
her than the harm she would otherwise cause thiengof her additional crimes.

On the other hand, the state might raise the ¢&siprebability of punishment for
her because the additional crimes she would otlseraoammit would be worse than the
additional enforcement costs the state must incuaise it for her. As a consequence,
she would cause the state to incur additional eefoent costs, such as hiring an
additional police officer to monitor her more fresuly. But such costs would likely be
relatively low: presumably, her being punished@xiely severely would be extremely
worse for her than those costs.

Thus, the EEP's extremely severe punishment wanelsLimably be extremely
worse for the moderately serious criminal thanithen she would otherwise cause others
by undertaking a less severe punishment. So titedhjection does not plausibly show

that she is obligated to undertake it or, thereftivat she deserves’it.

31. We might worry that the limit on the obligatioot to cause others harm would similarly undeemin
RS's explanation of why a moderately serious crnileserves a moderately severe punishment. But
presumably, the limit would not undermine it be@atiee moderately severe burden she must undedake t
restore the conditions of trust would not be extlymvorse for her than the significant costs oémsity

that she would otherwise cause others to incur.
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VI. Concluding Remarks

Our analysis of the EEP illustrates the importawicidne desert requirement in
constraining the types of enforcement policies thatstate may adopt for crimes,
particularly moderately and mildly serious ones éaforcement policy is justified only
if under it, the state would not punish anyone nibem she deserves. So as a
consequence of RS, an enforcement policy is jestidinly if under it, the state would not
punish anyone more severely than the burdens skeundertake to fulfill her obligation
of restoration. Without this constraint, ther@@srobust reason for the state not to adopt
the kinds of extreme enforcement policies that wdad the most efficient means to
achieving the optimal level of deterrence for arigne. With this constraint, the state
must adopt more costly alternatives. Rather tlzause for complaint, the additional costs
are simply the costs of respecting the rightstitizens.

VII. Appendix

Given the main differences between the distrimgiof punishment under the
EEP and the MEP, egalitarians might argue thaEthe's inequality would be all things
considered worse than the MEP's inequality amoedéaigeted criminals because on
balance the different aspects of inequality woakbf the latter over the form&t.
Egalitarians contend that inequality is a completian: it has different aspects
consisting in the different considerations thatldouake the inequality in one
distribution worse than the inequality in anoth@he inequality in one distribution might
be worse than the inequality in another with resf®one aspect but not with respect to
another. To determine whether the inequality ia distribution is all things considered
worse than the inequality in another, we must deitez the degree to which each
distribution realizes the different aspects of undy, and we must determine the relative

importance of each aspect if some aspects favodistr@ution, while other aspects

32. | follow Larry Temkin in my terminology and igeral approach to comparing inequaliti&eel arry S.
Temkin,Inequality, 15 PHIL. & PUB. AFF. 99 (1986); LARRY S. TEMKINNEQUALITY (1986).
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favor the other.

Egalitarians might argue that the EEP's inequalayld be all things considered
worse than the MEP's inequality because severakcsspf inequality would favor the
latter over the former, whereas no aspect of ingguwaould favor the former over the
latter. To demonstrate, consider different aspeicisequality that consist in different
views about a) which criminals have individual cdamuts against an enforcement
policy's inequality, b) the size of those indiviluamplaints, and c) how to compare one
policy's inequality with the inequality of anoth@mn the basis of those individual
complaints.

First, egalitarians might endorse a "relativeht® best off" view of individual
complaints against an enforcement policy's inetuafor any enforcement policy E, a
criminal has an individual complaint against Esguality just in case she receives a
punishment under E that is more severe than theslponent any other criminal receives
under E According to the "relative to the best off" vi@vindividual complaints, for
any enforcement policy E, the size of a criminialBvidual complaint against E's
inequality is the difference between the severitiger punishment and the severity of the
least severe punishment that any other criminaives under E. Egalitarians also might
endorse a maximin view of comparing one policyegunality with the inequality of
another: for any two enforcement policies E1 aBdEL's inequality is worse than E2's
inequality insofar as some criminal's individuahmq@aint against E1's inequality is larger
than any criminal's individual complaint against&H2equality. Call the "relative to the
best off" view of individual complaints combinedtivia maximin view of comparison
'View 1.'

According to View 1, the EEP's inequality wouldwerse than the MEP's

33. In clarification, when | speak of an enforcatolicy, | mean an enforcement policy for onetigatar
crime of one degree of seriousness. Only like io@ts would be punished under a particular enfoergm

policy.
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inequality. The difference between the most seaackleast severe punishments that
criminals would receive under the EEP would bedatban the difference under the
MEP. Under either policy, the least severe pungehinthat some criminals would receive
would be no punishment at all. However, underB&®, the most severe punishment
that other criminals would receive would be extrgnsevere, whereas under the MEP,
the most severe punishment that other criminaldavaceive would be only moderately
severe. On the "relative to the best off" viewrmfividual complaints, some criminal's
individual complaint against the EEP would be laip@an any criminal's individual
complaint against the MEP. So given its maximewbf comparison, the EEP's
inequality would be worse than the MEP's inequalitgording to View o

Second, egalitarians might endorse a "relatialtthose better off" view of
individual complaints: for any enforcement polEya criminal has an individual
complaint against E's inequality just in case steives a punishment under E that is
more severe than the punishment any other crimatalives under E. According to the
"relative to all those better off" view of individucomplaints, for any enforcement policy
E, the size of a criminal's individual complaintatst E's inequality is the sum of the
differences between the severity of her punishraadtthe severity of each less severe
punishment that other criminals receive under Bll tBe "relative to all those better off"

view of individual complaints combined with a maxmview of comparison 'View 2.

34. To illustrate the application of View 1, caesi the following numerical example. Suppose testa
would optimally deter people from committing a maately serious crime by making its expected
punishment 100 units of severity. Assuming thenet$ expected punishment were 100 units of seyerity
150 criminals would still commit it: such crimisagither cannot be deterred or the means requrddter
them would be much worse than the crimes they wotlldrwise commit. Suppose the EEP and the MEP
both make the crime's expected punishment 100 ahgsverity. However, under the EEP, the crime's
probability of punishment would be 0.04, and itees#ty of punishment would be 2500 units of seyerit
Whereas under the MEP, its probability of punishiwesuld be 0.4, and its severity of punishment wloul
be 250 units of severity. Under the EEP, six ef1B0 undeterred criminals would receive a punistirog
2500 units of severity, and the other 144 wouletieEno punishment at all. Under the MEP, 60 ef1B0
undeterred criminals would receive a punishmer®56f units of severity, and the other 90 would re@io
punishment at all. On the "relative to the begtwkw of individual complaints, the largest indival
complaint of a criminal against the EEP would b8@B, which is 2500, whereas the largest individual
complaint of a criminal against the MEP would b&-Z5 which is 250.
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According to View 2, the EEP's inequality would@be worse than the MEP's
inequality. The sum of the differences betweemtlost severe punishment that a
criminal would receive under the EEP and eachdessre punishment that other
criminals would receive under the EEP would bedathan the sum of such differences
under the MEP. The most severe punishment thatrenal would receive under the
EEP would be more severe than the most severelpnarg that a criminal would
receive under the MEP, and the less severe punigriet other criminals would
receive under either policy would be no punishnatratl. Furthermore, relative to the
MEP, more criminals would receive no punishmergllainder the EEP because the
crime's probability of punishment would be lowedanthe EEP. Hence, on the "relative
to all those better off" view of individual comphas, some criminal's individual
complaint against the EEP would be larger thancaimyinal's individual complaint
against the MEP. So given its maximin view of camgon, the EEP's inequality would
be worse than the MEP's inequality according towae’®

Third, egalitarians might endorse a "relativehte average" view of individual
complaints: for any enforcement policy E, a crialihas an individual complaint against
E's inequality just in case she receives a punishonader E that is more severe than the
severity of the average punishment that crimined¢give under E. According to the
"relative to the average" view of individual compls, for any enforcement policy E, the
size of a criminal's individual complaint again& Bequality is the difference between
the severity of her punishment and the severithefaverage punishment that criminals
receive under E. To determine the average punistthat criminals receive under E,
divide the total amount of punishment that all ¢nats receive under E by the total

number of criminals under E. The average punishiitiet criminals receive under E

35. Toillustrate, apply View 2 to our numericabenple. On the "relative to all those better afttw of
individual complaints, the largest individual comipk of a criminal against the EEP would be 1446@5
0), which would be 360,000, whereas the largesvididal complaint of a criminal against the MEP wbu
be 90*(250-0), which would be 22,500.
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will equal the crime's expected punishment unde€CBll the "relative to the average”
view of individual complaints combined with a maxmview of comparison 'View 3.’

According to View 3, the EEP's inequality would@be worse than the MEP's
inequality. The difference between the most separeshment that a criminal would
receive under the EEP and the crime's expectediponant under the EEP would be
larger than the difference under the MEP. By higpsis, the crime's expected
punishment would be the same under both the MERrenBEP. And the most severe
punishment that a criminal would receive underBE# would be more severe than the
most severe punishment that a criminal would recaivder the MEP. So on the
"relative to the average" view of individual complg, some criminal's individual
complaint against the EEP would be larger thancaimyinal's individual complaint
against the MEP. Given its maximin view of compan, the EEP's inequality would be
worse than the MEP's inequality according to Vietl 3

Fourth, egalitarians might endorse an additivenaé comparing one
enforcement policy's inequality with the inequabfyanother: for any two enforcement
policies E1 and E2, E1's inequality is worse thars Ehequality insofar as the sum of
each criminal's individual complaint against Ehsquality is larger than the sum of each
criminal's individual complaint against E2's inelifya Call the "relative to the average”
view of individual complaints combined with an aiileg view of comparison 'View 4.
Call the "relative to all those better off" viewiaflividual complaints combined with an
additive view of comparison 'View 5.

According to Views 4 and 5, the EEP's inequalibuld be worse than the MEP's
inequality. On either the "relative to the avetagethe "relative to all those better off"

view of individual complaints, more criminals wouidve individual complaints against

36. Toillustrate, apply View 3 to our numericabeple. On the "relative to the average" view of
individual complaints, the largest individual comipkt of a criminal against the EEP would be 2500510
which would be 2400, whereas the largest individahplaint of a criminal against the MEP would be
250-100, which would be 150.

96



the MEP's inequality than against the EEP's inetyualowever, the size of each
criminal’'s individual complaint against the EERisquality would be disproportionately
larger than the size of each criminal's individe@inplaint against the MEP's inequality.
As a consequence, on either the "relative to tleeaae" or the "relative to all those better
off" view of individual complaints, the sum of eachiminal's individual complaint
against the EEP would be larger than the sum d¢f eaminal’s individual complaint
against the MEP. Given their additive view of c@mgon, the EEP's inequality would be
worse than the MEP's inequality according to Viéwand 5’

On the basis of Views 1-5, egalitarians wouldinfeat the EEP's inequality
would be all things considered worse than the MEfeguality. Our application of the
views shows that several aspects of inequality d/éanor the MEP's inequality over the
EEP's inequalitﬁf3 And no aspect of inequality seems to favor th®BEhequality over
the MEP's inequality. The one salient aspect efurality we have yet to consider is a
"relative to the best off" view of individual congphts combined with an additive view of
comparison. Call it 'View 6." View 6 does notdawne over the other. Although more
criminals would have individual complaints agaitiet MEP's inequality, the individual

complaints of criminals against the EEP's inequalibuld be proportionately larger, such

37. Toillustrate Views 4 and 5, apply them to numerical example. On the "relative to the avetag
view of individual complaints, six criminals wouldve individual complaints against the EEP, andheac
complaint would be 2400. So the sum of their caimpé against the EEP would 14,400. Whereas 60
criminals would have individual complaints agaitte MEP, and each complaint would be 150. So the
sum of their complaints against the MEP would b@®0

On the "relative to all those better off" viewinflividual complaints, six criminals would have
individual complaints against the EEP, and eachptaimt would be 360,000. So the sum of their
complaints against the EEP would be 2,160,000. ré&s60 criminals would have individual complaints
against the MEP, and each complaint would be 22,%8i0the sum of their complaints against the MEP
would be 1,350,000.

38. In addition to Views 1-5, weighted variantdltdm would also favor the MEP's inequality oves th
EEP's inequality. Such variants would weight tiividual complaints of criminals who receive more
severe punishments disproportionately higher tharirtdividual complaints of criminals who receiess
severe punishments. Because the non-weightedwusrsf Views 1-5 favor the MEP's inequality oves th
EEP's inequality, the weighted variants of them lddavor the MEP's inequality even more over thd’?BE
inequality since criminals would be punished mareesely under the EEP.
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that the sum of the individual complaints of crimsagainst the EEP's inequality would
be the same as the sum of the individual complaihtsiminals against the MEP's

ineq uality.39

39. Toillustrate, apply View 6 to our numericabenple. On the "relative to the best off" view of
individual complaints, six criminals would have ividual complaints against the EEP, and each camipla
would be 2500. So the sum of their complaintsragjdhe EEP's inequality would be 15,000. Whe6€as
criminals would have individual complaints agaitet MEP, and each complaint would be 250. So the
sum of their complaints against the MEP's inequatuld also be 15,000.
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Chapter 3

A New Systematic Explanation of
the Types and Mitigating Effects of Exculpatory Defenses

[. Introduction

A crime is a criminal act performed with a crimiggate of mind. A crime's actus
reus requirements define a criminal act, and itesmea requirements define a criminal
state of mind. A criminal act is a type of acttte@ndardly poses a high risk of violating
the rights of others. A criminal state of mind s@ts in disrespecting the rights of
others' Such disrespect consists in flouting the morasoas against violating the rights
of others, and flouting such reasons involves redpg inappropriately to thefn.
Although a crime is defined as a criminal act perfed with a criminal state of mind, the
mere fact that someone performs a criminal actrgée® a rebuttable presumption that
she is particularly blameworthy and liable to atigatarly severe punishment for the act.
Assuming she really is so blameworthy, the stadaldvbe warranted in blaming her to
that degree. And if she really is liable to sudesere punishment, then the state has

most reason to punish her so severely against et Whis presumption is rebutted,

1. SeeStephen L. DarwallTwo Kinds of Resped®8 ETHICS 36, 40-41 (1977) (describing the cohoép
"moral recognition respect” whose denial captunessense of disrespect at issue); Benjamin B. $endo
Mistakes of Fact: A Study in the Structure of @mimh Conduct 25 WAKE FOREST L. REV. 707, 720-36
(1990) (suggesting that disrespect for the rightstleers is standardly constitutive of a crime's\meea
requirements). Throughout the paper, | focus onlgrimes that are mala in se. For discussiorhen t
types of defenses the state should recognize iimesrthat are mala prohibita or strict liabilityferises, see
JEREMY HORDER, EXCUSING CRIME 237-76 (2004) (endogsa due diligence defense and a
reasonable ignorance of law excuse to such offegnses

2. At one extreme, such an inappropriate respomghbt consist in someone's intending to do somgthin
under conditions in which she believes that doirgoiuld have a high risk of violating the rightsathers,
and none of what she believes about the conseguend®ing it provides her with any reason to do it

3. My sense of liability is a demanding one. @is sense, a criminal actor is liable to a punistirifeand
only if the state's reasons to impose it on heimagaer will outweigh the state's reasons not@m a less
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though, when the criminal actor has an exculpaﬂielfgznsé‘. Defenses mitigate how
much a criminal actor is blameworthy and Iiablé)mpunishea. If a criminal actor has a
full defense for her act, she is not at all blameimoand is not liable to any punishment
for it. If she has a partial defense for the aloe might be somewhat blameworthy and
liable to some punishment for it, but not as muelpresumed.

Although defenses have these mitigating effetts,not obvious what qualifies
as a defense or why defenses have these effectiis Ipaper, | have three objectives.
First, | seek to spell out a taxonomy of the mgpes of defenses. Second, | aim to
explain the mitigating effects of defenses on mgral actor's liability to punishment.
Third, | explain their mitigating effects on a crimal actor's blameworthiness. To explain
their mitigating effects on how much a criminalaas liable to be punished, | initially
consider explanations grounded in the value remerg of my general theory of the
justification of punishment. | argue none succeddsxt | consider explanations
grounded in the desert requirement of my geneedrth | argue that my restorative
signaling theory of punitive desert, RS, best exgléhem. | then argue that RS also
plausibly explains the mitigating effects of defem®n how much a criminal actor is
blameworthy. Given its explanatory power, | arthet RS has important implications
not only for what should qualify as a defense lisb or the nature and strength of the

state's reasons to recognize defenses as mitigatitas in its punitive policies.

demanding sense, a criminal actor is liable tordagtument if and only if the state's imposing ithar
against her will would not violate her right€f. Jeff McMahan;The Basis of Moral Liability to Defensive
Killing, 15 PHIL. ISSUES 386, 386 (2005) (describing ailsity less demanding sense of liability to
harmful treatment).

4. As | use the term, a criminal actor is not 1sseeily a criminal. A criminal actor is definedlpas
someone who performs a criminal act. A criminalasneone who performs a criminal act with a crimina
state of mind.

5. Throughout the paper, | use the term 'defetsasfer only to exculpatory defenses. To be md
leave the exculpatory qualification implicit. 1lumot explain why the state should recognize non-
exculpatory defenses, like diplomatic immunity.r Bescussion of non-exculpatory defenses, see iRaul
RobinsonCriminal Law Defenses: A Systematic Analy83COLUM. L. REV. 199, 229-32 (1982).
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[l. Presuppositions

In spelling out the main types of defenses anda@xipg their mitigating effects, |
make several presuppositions that | assume obtée dime a criminal actor is assessed
for blameworthiness and liability to punishmentrsg a criminal actor is unavoidably a
member of a large community of persons over whighstate governs as their agent.
Second, any justifiable means of reducing the aegfénteraction between a criminal
actor and others would unavoidably leave a sigaificlegree of interaction between
them and so would unavoidably leave others vuliertabher to a significant degree.
Third, there are no extraordinary means of obtgimipistemic access to a criminal actor's
dispositions. So | assume there are no extraasdmaans of obtaining epistemic access
to whether she has a particular disposition to cdaranmes.

| make presuppositions 1-3 because | seek a pahetkplanation of the mitigating
effects of defenses. | seek to explain their rattigg effects in the actual world given the
natural facts that generally characterize the uii@abe conditions under which people
actually live. Presuppositions 1-3 are such fattsave it an open question whether the
considerations that constitute defenses in theabatarld would also be defenses with
the same mitigating effects in other worlds in whikose presuppositions do not obtain.

Fourth, everyone knows all the external and irgkefacts about all the acts the
criminal actor has performed, including the extéamal psychological causes of her acts
and their consequences. Fifth, everyone knowhalfacts about her physical and
psychological capacities. Thus, | assume everkaong's whether she has the capacity to
respond appropriately to the moral reasons agaiolstting the rights of others. Sixth,
everyone forms justified beliefs about her dispos# on the basis of his knowledge
specified in presuppositions 4-5. So if everyoka@wledge of the relevant facts justify
him in believing that she has a particularly bagpdsition to commit crimes, | assume he

justifiably believes that she has such a dispasitiSeventh, everyone responds rationally

101



to his justified beliefs about her dispositions iBothers are justified in believing that
she has a particularly bad disposition to comniihes, and they are rationally required to
incur certain costs in response, | assume they sueh costs.

| make presuppositions 4-6 because | seek to iexibla mitigating effects of
defenses on the assumption that others fulfilirtepistemic duties to each other and to
the criminal actor before they punish her. Betbey do so, they have a duty to discover
that no facts about her acts or capacities emtailghe does not deserve the punishment.
They also have a duty to form justified beliefs @idoer dispositions to commit crimes.
And when others discover facts that make someoserdag of punishment, they have a
duty to promulgate such facts to those with arr@stein them but are unaware of them.
Presuppositions 4-6 entail that others fulfill suichies.

Also | make presuppositions 4-7 because | seekptain the mitigating effects of
defenses on how much a criminal actor is blamewatid deserves to be punished.
Both concepts are plausibly defined conditionafiytlbe assumption that presuppositions
4-7 obtain at the time of assessment. Regardmgdhcept of blameworthiness,
someone is particularly blameworthy for an acnidl anly if she did it, and others would
be warranted in blaming her to this degree for gainf presuppositions 4-7 were to
obtain. Regarding the concept of punitive desentpeone deserves a punishment for an
act if and only if she did it, and the state wondd violate her rights by imposing the
punishment on her against her will for doing ipiésuppositions 4-7 were to obtain. In
either case, how much someone is blameworthy @rdes to be punished for doing
something does not seem to depend essentiallyeomainal status of blaming or
punishing her under less idealized conditions. éample, whether someone is
blameworthy for doing something does not seem pede essentially on whether others
would be warranted in blaming her for it under atinds in which a) they do not know

what she has done or is capable of doing; b) theg lunjustified beliefs about her
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dispositions; or c) they are disposed to resparadianally to their beliefs about her
dispositionse. Similarly, these less idealized conditions alsers irrelevant to the issue
of whether someone deserves to be punished fogdomething. So to explain the
mitigating effects of defenses on how much a crahactor is blameworthy and deserves
to be punished, we should assume presuppositigngbtain at the time of assessment.
[11. A Taxonomy of Defenses

To explain the mitigating effects of defenses,slheuld understand the main
types of them. We can usefully begin by descrilthrge general types along with
justifications.
A. Type 1l Defenses

When someone performs a criminal act, there isymption that in performing
it, she manifested a particularly bad degree okdgect toward the rights of others. The
presumed degree of disrespect corresponds to haly slze presumably flouted the
moral reasons against violating their rights. Hmadly she presumably flouted such
reasons corresponds to how inappropriately sheipraisly responded to them. In
general, how inappropriately she presumably respdma such reasons depends on the
beliefs, intentions, and motives with which shespreably performed the act. More
precisely, how inappropriately she presumably redpd to them depends on a) what she
presumably intended in performing the act, b) witasumably motivated her to intend to
perform the act, c) how strongly she was presumailalivated to intend to perform the
act, and d) the relative strength of the reasoaissthe presumably had for and against
intending to perform the act. What reasons sheupnably had for and against intending
to perform the act depends on what she presumabbved when she performed it.

Thus, a reason is meant here in a subjective skases relative to what the

6. Cf. Justin D'Arms & Daniel JacobsoBentiment and Valyé10 ETHICS 722, 745 (2000) (noting that
whether someone is warranted in feeling a partientaotion, like blame, toward something depends on
what she has evidence for believing about it).
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criminal actor believed when she performed the &cthis sense, the reasons she had for
and against intending to perform the act were pl@diby what she believed when she
performed it So in this sense, the fact that someone belignagher performing a
particular act would directly cause another togtievides her with a strong moral reason
against intending to do it. This fact provides Wwéh such a reason even if her belief is
false, or she believes that it does not providesttr such a reason. Hence, if she were
to intend to perform the act without believing ibwd have any consequences that would
count in favor of it, she would flout very badlyetimoral reasons against violating the
putative victim's right not to be killed. Theredpishe would disrespect very badly his
right not to be killed.

Given the degree of disrespect that someone pagdymanifested in performing
a criminal act, type 1 defenses are consideratimatsmitigate how badly she actually
disrespected the rights of others in performir?g I other words, they mitigate how
badly she actually flouted the moral reasons agaiokating the rights of others in

performing the act. They mitigate how inappromiyashe actually responded to such

7. In an objective sense, someone's reasons doagainst intending to perform an act are notiraab
what she believes. They are provided by factsatatrue independently of what she believ@seDerek
Parfit, Rationality and Reasonsm EXPLORING PRACTICAL PHILOSOPHY: FROM ACTION TO
VALUES 17, 17 (Dan Egonsson, Jonas Josefsson, Bjetarsson, & Toni Ronnow-Rasmussen eds., 2001)
(noting the objective sense of reasons). Althaihgly are conceptually distinct, subjective and ciye
reasons are related. A fact provides someoneasithbjective reason if and only if her believingtth
obtains would provide her with a subjective reason.

To keep matters simple, | set aside for furthexdysis the issue of whether someone's beliefs must
be justified for them to provide her with a subjeetreason for or against intending to performein a
Similarly, | set aside for further analysis theus®f whether the subjective reasons that someaddon
and against intending to perform an act were pexvidot by what she believed when she performeddhe
but more precisely, by the considerations that iolexy her with evidence to believe or not to belieggain
propositions when she performed the act.

8. SeeT.M. SCANLON, WHAT WE OWE TO EACH OTHER 279-80 (38) (noting this type of
defense); P.F. STRAWSOIRyeedom and Resentmeimt FREEDOM AND RESENTMENT AND
OTHER ESSAYS 7-8 (1974) (same); Gary Watd®asponsibility and the Limits of Evil: Variatioos a
Strawsonian Them@é PERSPECTIVES ON MORAL RESPONSIBILITY 119, 123 (ddWartin Fischer
& Mark Ravizza eds., 1993) (samej; John GardneiThe Gist of Excused BUFF. CRIM. L. REV. 575
(endorsing excuses which entail that in perforntiegact, the criminal actor satisfied the standafds
character governing her role at the time of thg act
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reasons in performing it. If a criminal actor lsafull type 1 defense, she did not
disrespect the rights of others at all in perfomginer acf If she has a partial type 1
defense, she might have disrespected the righathefs to some degree, but she did not
disrespect them as badly as presumed.

Many different considerations can provide a criahigctor with a type 1 defense.
For example, she can have a type 1 defense of deopipecause she was caused to
perform the act against her will by mere fotéeThe compulsion might have been
external or internal. To illustrate a case of exd&compulsion, suppose a group seizes
my arm and although I try to resist, they use nmy against my will to strike another
person. To illustrate a case of internal compulssuppose | suffer a seizure that also
causes my arm to strike the victim against my witl.both cases, | have a type 1 defense
of compulsion for striking the victim. In neithease did | intend to do anything that |
believed had a high risk of striking him or harmimg in any way. In the former, |
intended not to strike him or harm him in any wayd in the latter, not only did | lack
the capacity to form any intentions at all, | afs@ no beliefs about what | was doing. So
in striking the victim, | did not respond inapprigtely to the moral reasons against
violating his rights, specifically his right not be assaulted. Thus, | did not disrespect
his rights in striking him.

For another example, a criminal actor can haypa 1 defense of ignorance or

mistake of fact because she did not believe hewauatd have the type of consequences

9. More precisely, if a criminal actor has a fyfbe 1 defense, she did not disrespect the righithers to
any significant degree in performing her act.

10. SeeARISTOTLE, NICOMACHEAN ETHICS 1110a1-5 (Terencevin trans., 2d ed. 1999)
(describing defenses of compulsion). Strictly &ie@ an act is intended, under some descriptieee
DONALD DAVIDSON, Agencyin ESSAYS ON ACTIONS AND EVENTS 43, 46 (1980); MICHAEE.
BRATMAN, INTENTION, PLANS, AND PRACTICAL REASON 1122 (1987). However, when
someone is caused to perform a criminal act agharsivill by mere force, she does not intend tatdo
under any description. So as | use the term, ndhdcts are, strictly speaking, merely putativis.ac
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that make it a criminal ac¢t. In other words, she did not believe her act wdade the
type of consequences that standardly pose a hsglofiviolating the rights of others. To
illustrate, suppose | am target shooting with erfd. | shoot at the target believing there
is no chance the bullet will harm anyone in any whlpwever, the bullet ricochets off
the target and into my friend, causing him to diethis case, | have a type 1 defense of
ignorance or mistake of fact for killing him. Athgh I intended to do something that
caused him to die, | did not believe that doingauld cause him to die or harm him in
any way. So in killing my friend, | did not resgbmappropriately to the moral reasons
against violating his rights, specifically his rtgiot to be killed. Hence, | did not
disrespect his rights in killing him.

For another example, a criminal actor can haype 1t defense of countervailing
considerations because, although she knew theascawriminal one, she was
appropriately motivated to perform it by her betight particular considerations obtained
which a) entailed that her performing it would madlate the rights of others or b)
provided her with most reason to perforrﬁzitSuch an example might involve consent,
self-defense, defense of others, duress, or négeds illustrate a case of defense of
others, suppose | know that an assailant will wolhgkill a group of innocent people
unless | kill him first. As a consequence, he aakight against my killing him. In
response, | kill him for the purpose of preventimign from killing the others. In this
case, | have a type 1 defense of defense of oftwekdling him. Although | intended to

kill him, | was appropriately motivated to do sorny belief that some consideration

11. SeeARISTOTLE,supranote 10, at 1110b19-1111a21 (describing deferfsganarance or mistake of
fact). To keep matters simple, | set aside fothterr analysis the issue of whether the mistakgmorance
must be justified or reasonable to constitute amed. Seesupranote 7. For discussion on this issue, see
VICTOR TADROS, CRIMINAL RESPONSIBILITY 237-64 (2005

12. SeeARISTOTLE, supranote 10, at 1110a5-1110a22 (describing defensesuitervailing

considerations). Again, to keep matters simpsetlaside for further analysis the issue of whettter
belief must be justified for it provide the crimirector with a defenseSeesupranotes 7, 11.
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obtained which entailed that he lacked a rightragany killing him. So in killing him, |
did not disrespect his rights.

To illustrate a case of necessity, suppose | kitnaw| will starve to death unless |
steal some food from the surplus of another. Asresequence, | have most reason to
steal the food even though | know that by doindjwould violate the other's property
right to the food> In response, | steal it for the purpose savindifay In this case, |
have a type 1 defense of necessity for stealindpibeé. Although | intended to steal it, |
was appropriately motivated to do so by my behet tsome consideration obtained
which provided me with most reason to steal it.irBstealing the food, | did not respond
inappropriately to the moral reasons against vildgtthe other's property right to it, even
though I knew | violated this right by stealing FEor in this case, those reasons were
outweighed by the reasons in favor of violatinggmsperty right to the food, namely the
reasons for saving my life. Therefore, | did nstespect his property right to the food in
stealing it.

To clarify, type 1 defenses of countervailing ddesations have a motivation
requirement: countervailing considerations couatit type 1 defense only if the
criminal actor was appropriately motivated by tharperforming her act! Thus, the
mere fact that a criminal actor believed such aersitions obtained when performing
her act does not provide her with a type 1 defémisthe act. Such considerations
provide her with a type 1 defense only if she ndy delieved they obtained, but also was

appropriately motivated by this belief in performitine act, such that if she had not

13. Although | assume stealing the food in thistest would violate the other's property righttahere is
controversy over whether his property right tofih@d would extend to such a case. | assume itayanul
part, because by taking the food | presumably iacuobligation to compensate him for the loss.

14. SeeJohn Gardnedustifications and Reasoris HARM AND CULPABILITY 103, 105 (A.P.
Simester & A.T.H. Smith eds., 1996) (endorsing divation requirement on defenses of countervailing
considerations); TADROSupranote 11, at 273-80 (same); Marcia Bardustifications and Excuse®
OHIO ST. J. CRIM. L. 387, 392-93 (2005) (same).
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believed they obtained, then she would not have bestivated as strongly to perform
it.'

To illustrate the motivation requirement, considerapparent case of defense of
others. Suppose a misanthrope embarks on a kidpnge merely because she enjoys
killing others and has no regard for their righ®n her spree, she sees someone aim a
gun at five innocent persons. She knows he witingfully kill the five unless she Kkills
him first with her own gun. She then kills him rogicause she believes that doing so is
necessary to prevent him from killing the five, mgrely because she would enjoy
killing him and has no regard for his rights. Hetief that killing him was necessary to
prevent him from killing the five did not play angie in motivating her to kill him. She
would have been motivated to kill him just as sglgreven if she did not have this belief.
As evidence that she was not motivated by thiehele might suppose that she killed
the other five immediately after killing the onkn this case, she does not have a type 1
defense of defense of others for killing him. Altigh she believed that killing him was
necessary to prevent him from killing the five, stes not motivated by this belief in
killing him; she was motivated only by her desioe pleasure. So she disrespected his
right not to be killed merely to promote her oweasdure.

Although a criminal actor must have been approgiyanotivated by
countervailing considerations in order for thenptovide her with a type 1 defense, her
motivation need not have been perfectly virtuoliee motivation requirement requires
only an appropriate regard for the rights of othéfe illustrate, consider again the

misanthrope, except suppose she is appropriatetiyawed by the rights of others. She

15. The motivation requirement on type 1 defermde®untervailing considerations is analogous to a
requirement on justified or well-founded beliefsejpistemology: someone's belief is justified olwe
founded only if she not only has evidence that sugpher belief, but also holds the belief on thsib of
her evidence that supports BeeEARL CONEE & RICHARD FELDMAN, EVIDENTIALISM:
ESSAYS IN EPISTEMOLOGY 92-93 (20049f. Hilary Kornblith, Beyond Foundationalism and the
Coherence Theory'7 J. PHIL. 597, 601-02 (1980); Alvin I. Goldmatthat is Justified Belieft
JUSTIFICATION AND KNOWLEDGE 1, 8-9 (George S. Pagpd., 1979).
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still enjoys killing others; however, she is moted to do so only under conditions in
which doing so would not violate their rights. Sgpose again that the misanthrope
kills the one under conditions in which she knohet the would kill the other five unless
she kills him first. In this case, though, shdskilim not merely because she enjoys doing
so, but also because she believes that doing stlwotiviolate his rights since killing
him is necessary to prevent him from killing thbeess. In this case, she has a full type 1
defense of defense of others for killing him beeasise was appropriately motivated by
her belief that killing him was necessary to preév@m from killing the others, such that
if she had not held this belief, then she wouldhete been motivated to kill him. She
has such a defense for killing him even thoughnhetivation was not perfectly virtuous
given that she was motivated in part to kill hinptomote her own pleasure. However,
she did not kill him merely to promote her own gl@@: her motivation was constrained
by an appropriate regard for his rights. Becabseappropriately regarded his rights in
killing him, she did not disrespect his rights mir so.

Critics might argue that type 1 defenses of cawaikng considerations do not
have a motivation requireme’r?t.They might contend that a criminal actor's haxang
regard for the rights of others is not a necessanglition of her having such a defense.
According to them, the mere fact that the crimimetbr believed certain countervailing
considerations obtained when she performed heragcbe sufficient to provide her with
a defense for the act no matter what her motivatfonperforming it. For in such a case,
her act might have been optimific in both a sulbyjecand objective sense no matter what
her motivations for performing it. It might havedn subjectively optimific in the sense
that its expected value might have been at ledsighsas the expected value of any other

act then available to her. It might have beenaihjely optimific in the sense that its

16. | refer in general to "critics" as a meansuaticipating possible objections to my claims.olribt
assume actual writers have raised the objectidiscuss.
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actual consequences might have been at least dsagdbe consequences of any other
acts then available to hgr.Assuming her act was optimific in both senses,ss a
defense for the act no matter what her motivationperforming it. For if others were to
express any blame toward her for the act, they dvdater her and others from
performing similar optimific acts in the future.ehice, expressing any blame toward her
for the act would not itself be optimific. So sheuld not be blameworthy for the act.

To illustrate, consider again the first case efitisanthrope who has no regard
for the rights of others. Although her killingetimnocent five was not optimific, her
killing the one was optimific because she knew kiéhg him was necessary to prevent
him from killing the others. Because her killingnhwas optimific, she has a type 1
defense of defense of others for doing so evengthhahe did so with no regard for his
rights, as she killed him merely to promote her @lasure. If others were to express
any blame toward her for killing him, they wouldteleher and others from performing
similar optimific acts in the future. For exampieey would deter misanthropes
generally from killing others under conditions iieh doing so is necessary to prevent
them from killing many others. Hence, expressing lllame toward the misanthrope for
killing the one would not itself be optimific. Ste is not blameworthy for killing him.

In response, the critics have not proven that fiydefenses of countervailing
considerations do not have a motivation requirem&hieir argument is unpersuasive for
at least three reasons. First, the critics asgbatea criminal act might be optimific even
if it is performed with no regard for the rightsathers. But in the standard case, a
criminal act would not be optimific if it were perimed with no such regard. Whether an
act is optimific depends on the value or expectddesof its consequences. The value or

expected value of an act's consequences depends only the value of its further

17. Unless | note otherwise, | use the term 'dfitthto connote both its subjective and objectbemses.
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causal consequences, but also the value of thsalftand the motives with which it is
performedl.8 If a criminal actor performs her act with no reyéor the rights of others,
then she performs it with a morally deficient matien that is worse than the motivation
with which she would have performed it if she hadi@grmed it with the appropriate
regard for the rights of others. So in the statidasse, a criminal act performed with no
regard for the rights of others would not be opficrbecause the value or expected value
of its consequences would have been higher ifdtlieen performed with the appropriate
regard for the rights of others.

Second, if a criminal actor believes that certainntervailing considerations
obtain when performing her act, the critics asstiméexpressing blame toward her for
the act would not be optimific even if she perfodmewith no regard for the rights of
others. They assume that expressing such blamkeldeter her and others from
performing other acts in the future that would pénuific at least considered
independently of the motives with which they wobhklperformed. But even if
expressing such blame would deter others from parfgg some optimific acts in the
future, the expression might still be optimificorRhe expression might have some
sufficiently valuable consequences that would fd&im in its absence. For example, the
expression might deter the performance of not saiye optimific criminal acts, but also
some non-optimific criminal acts. For another epanthe expression might encourage
some to develop an appropriate regard for thesighothers. As a consequence, the
expression might result in not only fewer optimidigminal acts, but also fewer non-
optimific criminal acts. Assuming the non-optinaifacts prevented are sufficiently bad
and numerous relative to the optimific acts detkrtiee expression might be optimific.

Third, the critics assume that if expressing blaoveard a criminal actor for her

18. SeeG.E. MOORE, PRINCIPIA ETHICA 198-99 (Thomas Baldvéd., rev. ed. 1993); William Shaw,
The Consequentialist Perspectiie CONTEMPORARY DEBATES IN MORAL THEORY 5, 6-7 (James
Dreier ed., 2006); TADROSupranote 11, at 278-79.
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act would not be optimific, then she is not blametwfor the act. But whether the
expression would be optimific is not relevant toatier she is blameworthy. She is
blameworthy for the act if and only if others woldle warranted in blaming her for the
act under certain idealized conditiofisAnd others' blaming her for the act would
consist in their feeling an attitude of moral blatoeard her for the act. Such an attitude
might consist in resentment or indignat?c?nSo she is blameworthy for the act if and
only if others would be warranted in feeling antatte of moral blame toward her for the
act under certain idealized conditions. But othferding an attitude of moral blame
toward her does not necessarily involve their esgirg the attitude. They might feel
such an attitude without expressing it. Thus,issae of whether they would be
warranted in feeling such an attitude is distimotrf the issue of whether they would be
warranted in expressing it. They might be warrdmtefeeling such an attitude even if
they are not warranted in expressin@1L ItAs a consequence, even if others would not be
warranted in expressing an attitude of moral blamaeard a criminal actor for her act
because the expression would not be optimificctiminal actor might still be
blameworthy for the act.

The critics might concede that someone is blaméwaf and only if others
would be warranted in feeling an attitude of mdraime toward her. But they might
contend that others are warranted in feeling atudé of moral blame toward someone if
and only if feeling such an attitude toward her lddae optimific. And they might
contend that others would feel an attitude of mblaie toward someone only if they
would also express it toward her. For they migiritend that it is psychologically

impossible to feel an attitude of moral blame tahsmmeone without expressing it

19. The idealized conditions plausibly include shagisfaction of my presuppositions 4-7.
20. Seee.g, STRAWSON supranote 8, at 13-15.

21. SeeSCANLON,supranote 8, at 269.
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toward hef? As a consequence, feeling an attitude of moeaahkeltoward someone
would be optimific only if expressing the attitutbevard her would be optimific. So
feeling an attitude of moral blame toward someopnald/be warranted only if expressing
the attitude toward her would be optimific. Thassuming it would not be optimific to
express an attitude of moral blame toward somemtheys would not be warranted in
feeling such an attitude toward her, and so shddvoat be blameworthy.

The critics' response is unpersuasive for at lwasteasons. First, we can
plausibly deny that it is psychologically impossilbb feel an attitude of moral blame
without expressing it. We can concede that otgererally have a motivational tendency
to express their attitudes of moral blame. So areapncede that it might be difficult for
others to restrain themselves from expressing atithdes. But this does not entail that
it is psychologically impossible to do so: it alga@nly that a concerted effort is required
to do so. Assuming others can feel an attitudeafal blame without expressing the
attitude, it might be optimific for them to feellattitude even if it would not be
optimific for them to express the attitude.

Second, suppose for the sake of argument thatiaunda of moral blame is not
optimific. More generally, suppose for the saka@ument that it would not be
optimific to feel an attitude of moral blame towa@riminal actor who performed her
act with no regard for the rights of others butertiveless believed certain countervailing
considerations obtained when she performed it. tr@onto the critics, the attitude might
still be warranted, and so the criminal actor mgjfit be blameworthy for the act. For
many of the considerations that bear on whethatinde of moral blame is optimific
are irrelevant to whether the attitude is warrantéthether the attitude is optimific

depends on the value of all the consequences loidebe attitude. But whether the

22. Cf. Justin D'Arms & Daniel Jacobsofhe Moralistic Fallacy: On the 'Appropriatenes§’Emotions
61 PHIL. & PHENOMENOLOGICAL RES. 65, 77 (2000) (stey that "[ijn normal human psychology ...
the relationship between feeling an emotion andesging it ... is exceedingly tight").
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attitude is warranted depends on a distinct anbwnar set of consideratiofi&. In

general, whether an attitude of moral blame toveareone for performing an act is
warranted depends only on three considerationst, iidepends on what the assessor is
justified in believing about the external and in@drfacts about the act itself, including

the external and psychological causes of the atttartonsequences. Second, it depends
on what the assessor is justified in believing albloe actor's capacities. Third, it

depends on the content of the attitude itself,\ahdt the assessor is justified in believing
about her relation to the actdr.Thus, the consequences of having or not haviag th
attitude are irrelevant to whether it is warrant®skcause the value of such consequences
does bear on whether the attitude is optimific,atieude might be warranted even if it is
not optimific, and vice versa.

To illustrate the first possibility, suppose awnal actor assaults me without any
defense. She then threatens to assault me addeelfany resentment toward her for
assaulting me. We might suppose that if | wene@sent her, | would evince some sign of
the resentment such that she would know | werenigél and she would assault me as a
consequence. Given the threat, we might supp@asertir resenting her for assaulting me
would not be optimific. Being assaulted again wiomlake the consequences of my

feeling the resentment all things considered wtiraa the consequences of my not

23. For discussion on the problem of identifyihg tonsiderations that are relevant to whethettande
of moral blame is warranted or, in other wordsirfi or rational, see, e.g., D'Arms & Jacobssupranote
6; D'Arms & Jacobsorsupranote 22; STEPHEN DARWALL, THE SECOND-PERSON STANDINT:
MORALITY, RESPECT, AND ACCOUNTABILITY 15-17 (2006)ALLAN GIBBARD, WISE
CHOICES, APT FEELINGS 36-40 (1990); Parfitypranote 7; Wlodek Rabinowicz & Toni Ronnow-
Rasmussehe Strike of the Demon: On Fitting Pro-Attitudesl Value 114 ETHICS 397 (2004).

24. For example, suppose a criminal actor perf@amact in which she disrespects the rights ofrqodar
victim. Other things being equal, only the crintiaator is warranted in feeling guilty toward hdfser the
act, given that guilt is a self-reactive attitud@nly the victim is warranted in feeling resentmentard the
criminal actor for the act, given that resentmerd personal reactive attitude. And anyone isamed in
feeling indignation toward the criminal actor fbetact, given that indignation is an impersonattiea
attitude. SeeSTRAWSON,supranote 8, 13-15 (discussing the types of reactititudes and their
relations to each other).

114



feeling it. So assuming the resentment would eabftimific, | might be warranted in
desiring not to feel it and in undertaking a pracegetting myself not to feelit. But
even if the resentment would not be optimific, ight still be warranted. For the
consequences of my resenting her for assaultingrengrelevant to whether the
resentment would be warranted. Because she destespmy rights in assaulting me, |
am presumably warranted in resenting her for aseguhe. So she might be
blameworthy for assaulting me even if blaming leerif would not be optimific.

To illustrate the second possibility, suppose smmeerforms a supererogatory
act of donating to charity. A criminal actor thiémeatens to assault me and the donor if |
do not feel an attitude of indignation toward tloedr for giving to charity. Given the
threat, we might suppose that my indignation towhaeddonor would be optimific. My
and the donor's being assaulted would make theeqoesices of my not feeling the
indignation all things considered worse than thesegiuences of my feeling it. So
assuming the indignation would be optimific, | midgte warranted in desiring to feel the
indignation or in undertaking a process of gettimgself to feel it. But even if the
indignation would be optimific, it would not be wanted. For the consequences of my
not feeling the indignation are irrelevant to whesth would be warranted. Because the
donor did not disrespect anyone's rights in gitogharity, | would not be warranted in
feeling indignation toward her for giving to charitSo the donor would not be
blameworthy for giving to charity even if blamingrfor it would be optimific.

In summary, the critics have not proven that typkefenses of countervailing
considerations do not have a motivation requirement the contrary, they do. If a
criminal actor merely believed that countervailoansiderations obtained when she

performed her act but was not appropriately mo#igdty them, then she disrespected the

25. SeeGIBBARD, supranote 23, at 37 (distinguishing the issue of whe#imeattitude is rational from the
issue of whether desiring the attitude is ratioaalj noting that a person can rationally desirembive a
rational attitude); Parfisupranote 7, at 27 (same).
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rights of others in performing the act. Other gsbeing equal, someone's disrespecting
the rights of others in performing an act makesh@meworthy for the act even if
blaming her for it would not be optimific.

Although type 1 defenses of countervailing consitiens have a motivation
requirement, a caveat is in order. In practices, gtandardly very difficult to determine
whether the required motivation obtained. To awaidngly denying a criminal actor a
defense, the state should recognize a strong ppgmthat a criminal actor had the
required motivation if she believed countervailoansiderations obtained at the time of
her act. So the state should recognize a stragguprption that the criminal actor did not
disrespect the rights of others if she believechtenvailing considerations obtained at the
time of her act. The presumption should be ovdamonly when the state meets a high
burden of proof in demonstrating that the presuampis not satisfied. As a consequence,
the motivation requirement might not have signtfickite in practice.

B. Justifications

Justifications are a subset of type 1 defenségy &re distinct from other type 1
defenses in that they apply only to criminal aggfigrmed intentionall)%3 More
precisely, justifications apply only to the specifitention that a criminal actor had to
perform her act. To claim that a criminal actos Bgustification for her act is elliptical
for claiming that she has a justification for théention she had to performzft.Like the
presumptions generated by a criminal act itsedf ithention of a criminal actor generates
similar presumptions regarding how much she is blaarthy and liable to punishment

for the intention. In particular, the intentionatriminal actor generates similar

26. Strictly speaking, all acts are performedntitsally. Because | assume criminal acts can be
performed unintentionally, | take criminal actdi®, strictly speaking, merely putative ac&eesupranote
10.

27. | do not assume the intention a criminal abtad to perform her act was an intention to perforenact

under its description as a criminal act. | mesdgume it was an intention to do something whoseahc
consequences made it a criminal act.
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presumptions regarding how badly she disrespehteddhts of others in having the
intention. As type 1 defenses, justifications @asiderations that mitigate how much a
criminal actor is blameworthy and liable to punigmfor intending to perform her act
by mitigating how badly she actually disrespectezlrights of others in intending to
perform the act.

Justifications can be subjective or objectivecrininal actor has a subjective
justification for her intention if and only if shas a type 1 defense for it. A criminal
actor has an objective justification for her intentif and only if she has an indefeasible
type 1 defense for it. She has an indefeasible tygefense for the intention if and only
if she actually has this type 1 defense for thention, and she would have had this
defense for the intention even if she had the tidarunder conditions in which a) she
knew all the facts, and b) other things were eq@jective justifications are a subset of
subjective ones. Objective justifications areidettfrom other subjective ones in that
objective justifications are partly defined in terof what the criminal actor would have
believed if she knew all the facts, whereas sulyegustifications are defined only in
terms of what the criminal actor actually believdten intending to perform her act.

Both subjective and objective justifications canfll or partial. A criminal actor
has a full (or partial) subjective justificatiorrfieer intention if and only if she has a full
(or partial) type 1 defense for it. A criminal achas a full (or partial) objective
justification for her intention if and only if shieas a full (or partial) indefeasible type 1
defense for it. And she has a full (or partiajefeasible type 1 defense for the intention
if and only if she actually has a full (or partigfpe 1 defense for the intention, and she
would have had this full (or partial) type 1 defersr the intention even if she had the
intention under conditions in which a) she knewiladl facts, and b) other things were
equal.

To illustrate the distinction between justificatoand other type 1 defenses,
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consider again the cases of external and inteomapalsion. In both cases, | strike
another person. In the one, | do so merely becaggseup seizes my arm and uses it
against my will to strike the victim. In the othédo so merely because | suffer a seizure
that causes my arm to strike him. In both caskayé a type 1 defense of compulsion for
striking the victim because | did not disrespeettights of others in doing so. However,
in neither case do | have a justification. Fonaither case do | perform the act
intentionally. So in neither case do | intend toashything for which | could have a
justification. Thus, justifications do not inclutigpe 1 defenses of compulsion although
they do include type 1 defenses of ignorance otakesof fact and countervailing
considerations.

To illustrate the distinction between objectivel anere subjective justifications,
consider two cases of self-defense. In the fgbpose | see two persons load guns and
aim them at me as if they are going to shoot naetdh. In response, | believe they will
kill me unless | prevent them from shooting. lkatelieve | would prevent them from
shooting me by shooting them to death first withamyn gun. There are no other ways |
believe | could prevent their killing me. To pret¢heir killing me, | intend to kill them,
which | then do. Assuming my beliefs were true] #mere was no less harmful way that |
could have prevented their killing me, | have batsubjective and an objective
justification of self-defense for intending to Kilem. For given my actual beliefs and
motive, | actually have a type 1 defense of sefédse for the intention. And this
defense is indefeasible because | would have hadi¢fiense for intending to kill them
even if | had intended to kill them under condisan which a) | knew all the facts and b)
all other things were equal.

The second case is the same as the first exadptpwn to me, the two persons
load their guns only with blanks and so are noblajective threat to me. In this case, |

still have a subjective justification of self-degenfor intending to kill them. For given
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my actual beliefs and motive, | still actually havéype 1 defense of self-defense for the
intention. But I no longer have an objective jfiséition of self-defense for the intention
because my defense of self-defense is not indéleasi would not have had this defense
for intending to kill them if | had intended to lkihem under conditions in which a) |
knew all the facts, and b) all other things wereagq For if | had known all the facts, |
would have known they posed no threat to me. Sateynding to kill them, | would have
disrespected their right not to be killed.

Given my conception of justifications, we can sdwere it stands on seven
potentially controversial issues about how we stiauderstand them. First, the mere
fact that a criminal actor has both no false belaetd a type 1 defense for intending to
perform her act does not provide her with an objequstification for her intention. To
illustrate, consider a case of self-defense thtitdssame as the first except, unknown to
me, | could have prevented the two from shootingosnenerely uttering to them a
religious slogan that would have identified me aseanber of their religious group. Itis
not that | had the false belief that uttering tlegan would not have prevented them from
shooting me. ltis that | had no beliefs about ttiall. Here | do have a type 1 defense
of self-defense for intending to kill them, andaldhno false beliefs. So | have a
subjective justification for the intention. Budld not have an objective justification for
the intention because my type 1 defense of se#xdf for it is not indefeasible. If | had
known all the facts, and other things were eqbaint would have known that I could
have prevented their killing me merely by utterihg slogan. So | would have known
that killing them was not the least harmful meampreventing them from killing me.
Hence, | would not have had a type 1 defense 6idséénse for intending to kill them.

Second, the mere fact that a criminal actor irggndperform her act on the basis
of some false beliefs does not entail that sheslackobjective justification for her

intention. To illustrate, consider a case of sielfense that is the same as the first except,
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unknown to me, if the two had shot, a gust of wiaild have blown their bullets into a
tree off of which the bullets would have ricochebettk into me, thereby killing me. In
this case, | intend to kill the two on the basismyffalse belief that if they had shot, their
bullets would have flown directly into me. Othbkimngs being equal, if | had believed that
a gust of wind would have blown their bullets iattree, | would not have believed they
were a threat to me and so would not have intetml&dl them. Nevertheless, | still
have an objective justification for intending tdl khem. For given my actual beliefs and
motive, | have a type 1 defense of self-defenséf@intention. And this defense is
indefeasible. If | had known all the facts, andestthings were equal, then | would have
known that my killing them was necessary to preveeir killing me. So | still would
have had the type 1 defense of self-defense fendhing to kill them.

Third, the mere fact that a criminal actor hasbjective justification for
intending to perform her act does not entail thatcaone has an objective justification
for intending to resist her act or b) third partesild have an objective justification for
intending to perform the act on her befflfTo illustrate, suppose | and another person
consent to box each other but only each other erdidition that each of us boxes
without the assistance of third parties. As a egnsnce, | have an objective justification
for intending to strike him because | have an iadsible type 1 defense of consent for
this intention. But he also has an objective figstiion for intending to resist my striking
him because he also has an indefeasible type hstetd consent for this intention.

Furthermore, no third parties could have an objeqtistification for intending to strike

28. CompareGEORGE P. FLETCHER, RETHINKING CRIMINAL LAW 759-6¢1978) (endorsing such
an entailment)with Mitchell N. Berman,Justifications and Excuses, Law and Moralig DUKE L. J. 1,
62-64 (2003) (rejecting such an entailment), Mi¢l@arado,Notes on the Structure of a Theory of
Excuses82 J. CRIM. L. & CRIMINOLOGY 465, 466-67, 491-98992) (same), Joshua Dressldew
Thoughts About the Concept of Justifications inGhieninal Law: A Critique of Fletcher's Thinkingnd
Rethinking 32 UCLA L. REV. 61, 87-98 (1984) (same), R.A. Biethinking Justifications39 TULSA

L. REV. 829, 830 (2004) (same), Kent Greenavildie Perplexing Borders of Justification and Excuk
COLUM. L. REV. 1897, 1918-27 (1984) (samaipd Douglas N. HusalkConflicts of Justificationsl8 L.

& PHIL. 18 (1999) (same).
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my opponent on my behalf because no third parbet&dchave an indefeasible type 1
defense for this intention. In particular, no dhgarties could have an indefeasible type 1
defense of consent for intending to strike him gnbahalf given the restricted scope of
his consent.

Fourth, the mere fact that a criminal actor hadlasubjective justification for
intending to perform her act does entail that h&ntion is subjectively right in a weak
sense. Someone's intention is subjectively riglat weak sense if and only if she does
not disrespect the rights of others by having titention given her actual beliefs and
motives. Similarly, the mere fact that a crimiaator has a full objective justification for
intending to perform her act does entail that h&arition is objectively right in a weak
sense. Someone's intention is objectively rigla weak sense if and only if she would
not disrespect the rights of others by having titerition and some motive for it under
conditions in which a) she knew all the facts, bpdther things were equal.

However, the mere fact that a criminal actor hadlaubjective justification for
intending to perform her act does not entail tlatihtention is subjectively right in a
strong sense. Someone's intention is subjectngy in a strong sense if and only if she
has most reason to have the intention given hembbeliefs®® Similarly, the mere fact
that a criminal actor has a full objective justfiion for intending to perform her act does
not entail that the intention is objectively righta strong sense. Someone's intention is
objectively right in a strong sense if and onlghie would have most reason to have the

intention under conditions in which a) she knewtladl facts, and b) other things were

29. There is a stronger sense of a subjectivéipadion under which a justified intention is nesarily
subjectively right in the strong sense. Howevemnlconcerned here only with the sense of a jaatiin
that mitigates the degree to which a criminal adisrespects the rights of others in intendingadigrm
her act. For | assume that a criminal actor ishheeworthy or liable to any punishment for herishe
did not disrespect the rights of others in integdm perform the act. A criminal actor's intentioeed not
be subjectively right in the strong sense for beavoid disrespecting the rights of others in hgithre
intention.
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equal®®

To illustrate, consider the previous boxing calseit, | have a full subjective and
objective justification for intending to strike nepponent. Because | know he consented
to box me, | do not disrespect his rights by integdo strike him, and | would not do so
even if | knew all the facts, and other things wegeal. So my intention is both
subjectively and objectively right in a weak senBeit the intention might be neither
subjectively nor objectively right in a strong seng-or by striking him, | know | would
cause him severe pain, and such pain might prowviglgvith most reason not to intend to
strike him even though | know striking him wouldtvolate his rights.

Fifth, the mere fact that a criminal actor's irtk@m is objectively right in a weak
or strong sense does not entail that she has activiej or objective justification for the
intention®* To illustrate, suppose | killed someone. In dao, | intended to kill him
merely because | did not like him. However, unkndw me, if | had not killed him, he
would have wrongfully killed several others. Otli@ngs being equal, this makes my
intending to kill him objectively right in both aesk and strong sense. But | do not have
a subjective or objective justification for theantion because | do not actually have a
type 1 defense for it. By intending to kill himdar the conditions of my ignorance, |
disrespected his right not to be killed merely lseahe was unliked, and | disrespected it
just as badly as | would have if my killing him weemot in fact necessary to prevent him
from wrongfully killing the others.

Sixth, the fact that a criminal act is necessamgtitain some information could
standardly provide someone with only a subjectiverot an objective justification for

intending to perform it. Although she could havig@e 1 defense for intending to

30. There is a stronger sense of an objectivéipatton under which a justified intention is nesarily
objectively right in the strong sense. It is ngtconcern hereSee id

31. SeeGeorge P. Fletchethe Right Deed for the Wrong Reason: A Reply toRdbinson23 UCLA L.
REV. 293 (1975) (rejecting such an entailment);r@do,supranote 28, at 489 (same).
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perform the act as a means to obtaining the infoamathe type 1 defense would
standardly not be indefeasible. For if she kndwhal facts, and other things were equal,
she would know the information sought independeuitlyer performing the act. To
illustrate, suppose | intend to torture someona @scessary means to extracting
information from him that | need to prevent a disate would otherwise cause. But if |
knew the information sought independently of tartgthim, | would know how to
prevent the disaster without torturing him. Given actual beliefs and motive, | have a
subjective justification for the intention becau$mve a type 1 defense of defense of
others for it. But | do not have an objective ificshtion for the intention because my type
1 defense for it is not indefeasible. If | knewthk facts, and other things were equal,
then | would know the information sought indeperttjeof torturing him, and so | would
know how to prevent the disaster without tortudmgn. So by intending to torture him, |
would disrespect his right not to be tortured.

Seventh, the concept of a type 1 defense is coumalpprior to the concepts of
both a subjective and an objective justificatiddoth concepts of a justification are
defined in terms of a type 1 defense, whereasatierlcannot be defined in terms of the
former. So the fact that a criminal actor haslgestive or objective justification entails
that she has a type 1 defense, but the fact tedtaha type 1 defense does not entail that
she has a subjective or objective justificaﬁ%rSimilarIy, the concept of a subjective
justification is conceptually prior to the concepian objective justification. Subjective
justifications cannot be defined in terms of objexjustifications, whereas the latter can
be defined in terms of the former. On such a d&im a criminal actor has an objective
justification for intending to perform her act iiéonly if a) she has a subjective

justification for the intention, and b) the typedfense that constitutes her subjective

32. Toillustrate, consider again cases of conmpuls
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justification for it is indefeasible. Thus, thefa criminal actor has an objective
justification entails that she has a subjective, ¢t the fact that she has a subjective
justification does not entail that she has an dbjeone®
C. Type 2 Defenses

When someone performs a criminal act, there i©nlyta presumption that in
performing it, she disrespected the rights of athera particularly bad degree. Given
this presumption, there is also a presumptionghathas a particularly bad disposition to
commit crimes at the time of assessment. Moreigehg there is a presumption that her
act is particularly strong evidence that she hagtiesumed disposition to commit crimes
at the time of assessment. In other words, tlseagpresumption that her act justifies
others in believing with a particularly high crederthat she has the presumed disposition
to commit crimes at the time of assessment. Thedss of someone's disposition to
commit crimes is a function of at least four fastoFirst, it is primarily a function of the
seriousness of the crimes she is willing to comwiitere the seriousness of a crime
corresponds to how badly someone disrespectsghts of others in committing the
crime. Second, it is a function of the range ajgle against whom she is willing to
commit crimes. Third, it is a function of the rangf situations in which she is willing to
commit crimes. Fourth, it is a function of theduency with which she is willing to
commit crimes.

A type 2 defense is a consideration that blocksotherwise justified inference
from the fact that someone performed a criminat@atter having the presumed

disposition to commit crimes at the time of assesuii A type 2 defense blocks this

33. Toillustrate, consider again cases invohigrgrance or mistake of fact.

34. Proponents of type 2 defenses generally eadotsharacter theory of excuses." According to a
character theory, a consideration constitutes ansif it blocks the otherwise justified infereritam the
fact that someone performed a criminal act to laeirty a motivational defect in her charact8ege.g,
Michael D. BaylesCharacter, Purpose, and Criminal ResponsibjlityL. & PHIL. 5 (1982); Michael D.
Bayles,Hume on Blame and ExcyseHUME STUD. 17 (1976); R.B. Brandi, Motivational Theory of
Excuses in the Criminal Lguwn CRIMINAL JUSTICE: NOMOS XXVII 165 (J. Roland Penclo& John
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inference primarily by blocking the otherwise jéisdl inference from the fact that
someone performed a criminal act to her beingmglio commit crimes of the presumed
degree of seriousness. If a criminal actor hasglaype 2 defense, her act is not strong
evidence that she has any disposition to commitesi In other words, her act does not
justify others in believing with any credence tehé has any disposition to commit
crimes So it does not justify others in believing withyacredence that she is willing to
commit any crimes. If a criminal actor has a @adtiype 2 defense, her act might be
strong evidence that she has some dispositionrtorebcrimes. But her act is not as
strong of evidence that she has as bad a dispositicommit crimes as was presumed.
In other words, her act might justify others inieeing with some credence that she has
some disposition to commit crimes. But it doesjostify them in believing with a
credence as high as the presumed one that shedig®aition to commit crimes as bad
as the presumed one. So her act might justifyrstimebelieving with some credence that
she is willing to commit some crimes. But it does justify them in believing with a
credence as high as the presumed one that shiimgwe commit crimes as serious as
the presumed ones.

Many different considerations can provide a criahigctor with a type 2 defense.

W. Chapman eds., 1985); Richard B. BraidtJtilitarian Theory of Excuse§8 PHIL. REV. 337, 353-58
(1969); Richard B. BrandBlameworthiness and Obligatipimn ESSAYS IN MORAL PHILOSOPHY 3
(A.l. Melden ed., 1958); DAVID HUME, A TREATISE ORUMAN NATURE 412, 477, 575 (L.A.
Selby-Bigge & P.H. Nidditch eds., 2d ed. 1978);dPétrenellaCharacter, Choice and Moral Agency
SOC. PHIL. & POL'Y 59 (1990); TADROSupranote 11, at 293-321; George VuoBackground,
Responsibility, and Excus®6 YALE L.J. 1661 (1987)xf. SCANLON, supranote 8, at 277-79 (suggesting
that some considerations constitute excuses betaeysésever the connection between the action or
attitude and the agent's judgments and charac®FRRAWSON,supranote 8, at 8 (stating that "[w]e shall
not feel resentment against the man he is for¢tieradone by the man he is not; or at least wé el
less"); Watsonsupranote 8, at 123 (describing excuses that, accotdifBjrawson, "present the other ... as
acting uncharacteristically due to extraordinargwnstances").

35. More precisely, if a criminal actor has a fyfle 2 defense for her act, the act does noffyustihers in
believing with any significant additional credertbat she has any disposition to commit crimes. nEfa
person has not committed any crimes, others dlgustified in believing with some positive bagwdi
credence that she is disposed to commit some crifdesone is justified in being certain that any@aot
so disposed.
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For example, all type 1 defenses are a subsepefaydefenses because if a criminal
actor did not disrespect the rights of others iriggening her act, the act is not strong
evidence that she disposed to commit criffiem addition, though, several
considerations are type 2 defenses that are netltyfefenses. So a criminal actor can
have a type 2 defense even though in performin@tigishe manifested the presumed
degree of disrespect toward the rights of oth&i®. example, a criminal actor can have a
type 2 defense because she performed her aceaslaaf an enduring mental iliness that
undermined her capacity to respond appropriateliiganoral reasons against violating
the rights of others, and by the time of assessrhentliness or its symptoms have been
eliminated by therapy or medication.

For another example, a criminal actor can haypa 2 defense because she
performed her act under conditions that would stedigt cause a temporary radical
distortion in an agent's system of normative setfeg[nancé’,7 which consists in all the
norms she accepts regarding what to intend inqudati situationd® Such a distortion is
radical if the norms the agent accepted beforaligtertion are radically different from
and inconsistent with the ones she accepted uhdeatistortion. Such a distortion is
temporary if its cause is temporary, and aftecadtsse subsides, she returns to accepting
her ex ante system of normative self-governance.

If someone committed a crime under such distortmditions, her crime does

justify others in believing that under such corati, she was disposed to commit crimes.

36. Although type 1 defenses are a subset of2ymees, their salience warrants a separate expositi

37. SeeFLETCHER,supranote 28, at 802 (stating that an "excuse reprpgentimited, temporal
distortion of the actor's character").

38. | assume that if a person accepts a normdegawhat to intend, the norm plays a distinctigkerin
her practical reasoning. Most generally, | asstimaeif she accepts a norm regarding what to intend
particular situations, then she adopts the norheagolicy for determining what to intend in those
situations. More specifically, | assume that i sftcepts a norm against intending to do something
particular situations, and she believes thosetsitis obtain, then she will not intend to do ithose
situations. In this sense, the acceptance of auwrm is an intention controlling attitude.
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However, she has a type 2 defense for her crirnause her committing it does not
justify others in believing that after those corafs subside, she is still disposed to
commit crimes. For the fact that under distorogditions, she was disposed to commit
crimes is not strong evidence that she is so despex post. In general, what she was
disposed to do under the distorting conditionsoisstrong evidence that she is similarly
disposed ex post. Although under the distortingdittons, she accepted a norm
permitting her committing crimes, ex ante she migdryy well have accepted norms
forbidding her committing crimes, and ex post shghtvery well return to accepting
such norms again.

Examples of distorting conditions include intoxioa, hypnosis, somnambulism,
provocation, and other conditions that would terapity impair someone's capacity to
respond appropriately to the moral reasons agaiolsiting the rights of other§. To
illustrate, consider a case of provocation. Sup@msneone returns home and without
any warning of an affair finds her husband intinhatevolved with his paramour. Given
the extreme emotional disturbance she immediatglgrgences, she develops a strong
motivational tendency to assault both and loses&gacity to respond appropriately to
the moral reasons against violating their righttodte assaulted. As a consequence, she
immediately strikes both without the benefit ofamling down period. In this case, the
woman does not have a type 1 defense for strikendhisband and his paramour. She
manifested the presumed degree of disrespect tawandright not to be assaulted.
However, she does have a type 2 defense of praoadar striking them. The extreme
emotional disturbance she naturally experiencetigsituation would standardly cause a
temporary radical change in an agent's systemrohatove self-governance. So her

striking the victims does justify others in beliegithat in her emotionally disturbed state,

39. Cf. HORDER,supranote 1, at 139-90 (endorsing an excuse of dimaustapacity).
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she was disposed to commit crimes. But it doesustify others in believing that she is
still disposed to commit crimes after cooling o&lthough while in her emotional state,
she accepted a norm permitting her committing csimfeassault, ex ante she might very
well have accepted norms forbidding her commitang crimes, and ex post she might
very well accept such norms again.

To illustrate another distorting condition, sapp unknown to me, my doctor
injects in me a drug that makes me intoxicated.il®\lhtoxicated, she then hypnotizes
me, specifically implanting in me a hypnotic suggesto kill someone wrongfully. In
my intoxicated hypnotic state, | intentionally Kilim. In this case, | do not have a type 1
defense for killing the victim. In killing him,rhanifested the presumed degree of
disrespect toward his right not to be killed. Hoeg | do have a type 2 defense of
intoxication and hypnosis for killing him. Beingtoxicated and hypnotized are
distorting conditions that would standardly causemaporary radical change in an agent's
system of normative self-governance. So my killing victim does justify others in
believing that in my intoxicated hypnotic stateyds disposed to commit crimes. But it
does not justify others in believing that | amlstisposed to commit crimes when | am
no longer intoxicated or hypnotized. Although vwehihtoxicated and hypnotized, |
accepted a norm permitting my committing crimeshofder, ex ante | might very well
have accepted norms forbidding my committing amyes, and ex post | might very well
accept such norms again.

Given my description of type 2 defenses, critigghhargue that someone's
having a full type 2 defense for a crime is gengiatonsistent with her having no type 1
defense for it. In a standard case of blamewaggsrand liability to punishment, a
person's present self is blameworthy and liableetpunished for the crime of a person's
past self. Similarly, in a standard case of amkea person's present self has a defense

for the crime of a person's past self. In the saseéssue, the present self apparently has a
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full type 2 defense but no type 1 defense for th&t pelf's crime. And in the cases at
issue, the present self's system of normativegseiérnance is radically different from
the system of the past self. According to theasittheir accepting radically different
systems of normative self-governance generatef®llogving dilemma for my claim that
the present self has a full type 2 defense buype 1 defense for the past self's crime.

On the first horn of the dilemma, suppose tlesent self and the past self are not
the same person in the sense that they are netgdatie same person's life. Although
they have the same body, they are not the samerpbexause they have radically
different psychological traits in virtue of thewa@epting radically different systems of
normative self-governance. In this case, the ptesslf does have a full type 2 defense
for the past self's crime. Although the past selfime does justify others in believing
that she was disposed to commit crimes, it doegustfy others in believing that the
present self is similarly disposed. For the preseli would not persist as the same
person under the conditions in which the pastwelfld have committed crimes. In
addition, though, to the full type 2 defense, thespnt self also has a type 1 defense for
the past self's crime. Because they are diffgzerdons, neither the present self nor any
of her own past selves actually disrespected gidgiof others in virtue of the past self's
doing so in committing the crime. So if they aiféetlent persons, the present self has not
only a full type 2 defense but also a type 1 deddnsthe past self's crime.

On the second horn of the dilemma, suppose tleepteself and the past self are
the same person in the sense that they are patie ehme person's life. Although they
have radically different psychological traits, treg the same person because they have
the same body and are psychologically connectedmtrnuous in other relevant ways.

In this case, the present self does lack a typefdnde for the past self's crime. For the
past self did disrespect the rights of others mmitting the crime, and the past self is a
past self of the present self. In addition, thqugHhacking a type 1 defense, the present
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self also lacks a full type 2 defense for the gatits crime. For the past self's crime
justifies others in believing that she was dispdsecbmmit crimes under certain
conditions. And because the present self anddbegelf are the same person, her crime
also justifies others in believing that the presatt is disposed to commit crimes under
those same conditions. So if they are the sanmspethe present self has neither a full
type 2 defense nor a type 1 defense for the pist sgme. As a consequence, whether
or not the present self and the past self areahme person, the former could not have a
full type 2 defense but no type 1 defense for @teet's crime. So in the cases at issue,
someone could not have a full type 2 defense biyp® 1 defense for committing a
crime.

To illustrate the first horn of the dilemma, reswer the case in which I, my
present self, apparently have a full type 2 deféngero type 1 defense for my apparent
past self's killing someone while intoxicated aggrotized. Suppose, though, that my
apparent past self is not in fact my past self: aneenot the same person in the sense that
we are not both parts of the same person's liféhoAgh we have the same body, we are
not the same person because we have radicallyefhtf@sychological traits. In
particular, | accept norms forbidding my committeugy crimes, whereas he accepted
norms permitting his committing crimes of murdér.this case, | have a full type 2
defense for his killing. Although his killing juies others in believing that he was
disposed to commit crimes, it does not justify athia believing that | am similarly
disposed. For | would not persist as the sameoparader the conditions of intoxication
and hypnotism in which he would have committed esmIn addition, though, to having
a full type 2 defense, | also have a type 1 defémshis killing. Because we are different
persons, neither | nor any of my past selves dig@ed the rights of others in virtue of
his doing so in killing the victim. So if we ardfdrent persons, | have not only a full

type 2 defense, but also a type 1 defense foritisgk
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To illustrate the second horn, reconsider the saase. Suppose, though, that my
apparent past self is in fact my past self: wetlagesame person in the sense that we are
both parts of the same person's life. Althoughhewee radically different psychological
traits, we are the same person because we hasgartiebody and are psychologically
connected or continuous in other relevant wayshikicase, | do lack a type 1 defense
for my past self's killing because he is my paHt aad he did disrespect the rights of
others in Killing the victim. In addition, thougty, lacking a type 1 defense, | also lack a
type 2 defense for his killing. For his killinggtifies others in believing that | am now
disposed to commit crimes when in a similarly intaxed hypnotic state. So if | and my
apparent past self are the same person, | haveenaitfull type 2 defense nor a type 1
defense for his killing. As a consequence, whetingrot we are the same person, | could
not have a full type 2 defense but no type 1 deféoshis killing.

In response, there is no dilemma for the casssae. Someone's having a full
type 2 defense for a crime is not generally incstesit with her having no type 1 defense
for it. The first horn of the purported dilemmansplausible because it rests on an
implausible theory of personal identity. In theseaat issue, the present self and the past
self do have radically different psychological tsan virtue of their accepting radically
different systems of normative self-governance.tlfey do have radically different
personalities or characters. But this fact bylfidees not entail that they are different
persons in the sense that they are not parts claime person's life. For example, almost
every old adult has many past selves who wereyaigg children with radically
different psychological traits from her present.séh spite of their radical psychological
differences, they are the same per‘éoon.

In the cases at issue, the selves might alsoebsaitme person even though they

40. SeeThomas ReidQf Mr. Locke's Account of Our Personal IdentityPERSONAL IDENTITY 113
(John Perry ed., 1975).
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have radically different psychological traits. €arfacts could support such a possibility.
First, the selves have not only the same braihalse the same body. Second, they
might be psychologically connected to each othéhénsense that they might have some
significant psychological traits in common, and tfats of the past self might have
caused the traits of the present self in the nomaglthat preserves the relation of
personal identity between selves. For exampleptasent self might remember some
experiences of the past self. Third, even if theynot psychologically connected to each
other, they might be psychologically continuouswaach other in the sense that the
present self might be connected to the past sedfdyain of selves such that each self in
the chain is psychologically connected to its imiatly preceding self in the chaih.
Assuming they have the same brain and body, anpgsyahologically connected to or
continuous with each other, and there is no bramgchetween them, then they are the
same person on any plausible theory of personatitgieeven though they have radically
different psychological traits.

The second horn of the purported dilemma is ingilda because its sense of a
disposition is too broad. According to the broadse, someone is presently disposed to
do something if she would do it under any possibleditions. But the sense of a
disposition at issue in type 2 defenses is muctonar. It is the sense of a disposition
that is constitutive of a character tr”éﬁtAccording to the character sense, someone is
presently disposed to do something only if she @ala it under a relevant range of

conditions. And the relevant range consists amihose conditions in which her present

41. SeeBERNARD WILLIAMS, The Self and the Futuran PROBLEMS OF THE SELF 46 (1973)
(defending the possibility that the relation ofgmral identity consists in a relation of bodily Gonity).

42. SeeDerek ParfitPersonal Identity80 PHIL. REV. 3 (1971) (defending a psychologicahtinuity
theory of personal identity); DEREK PARFIT, REASONMSID PERSONS 204-09 (1984) (same); Sydney
ShoemakerPersons and Their Pastg AM. PHIL. Q. 269 (1970) (same).

43. Cf. Richard B. BrandfJraits of Character: A Conceptual AnalysisAM. PHIL. Q. 23 (1970)
(describing character traits in terms of dispos#ijo
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system of normative self-governance is held fixedother words, the relevant range
consists only in those conditions in which she wiadcept the same system of normative
self-governance that she actually accepts at preSmthe relevant range does not
include conditions in which she would accept aeaysbf normative self-governance that
is radically different from the one she actuallgequts at present. What she would do
under such conditions is not relevant to what sh@esently disposed to do in the
character sense of a disposition at issue in typefénses.

To illustrate the distinction between these sen$esdisposition, consider
someone who accepts a norm of extreme honestjottteds her from lying under any
conditions. In the character sense of a disposisbe is disposed to be honest and not
disposed to be dishonest. In the relevant rangemditions, she would never lie because
she would accept a norm of extreme honesty in thosditions. Nevertheless, she might
still have a broad disposition to be dishonestt éxample, it might be the case that if she
were to suffer certain types of brain damage, sbdavlie because, under those
conditions, she would accept a norm permittingtbdie. Such a broad disposition,
though, does not bear on what she is presentlpsigpto do in the character sense of a
disposition.

Now in the cases at issue, a person has a fdl2ygefense but no type 1 defense
for committing a crime. Given that she has no tymkefense for the crime, it justifies
others in believing that she has a broad disposibccommit crimes because it justifies
others in believing that she would commit crimedeanthe type of conditions that
actually elicited her crime. So the crime jussfighers in believing that under the
eliciting conditions, she would accept norms petingther to commit crimes. But given
that she has a full type 2 defense for the critn#@ges not justify others in believing that
she is presently disposed to commit crimes in bagacter sense of a disposition. Her

crime does not justify others in believing thapegsent, she actually accepts norms
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permitting her to commit crimes. For given thag $fas a full type 2 defense for the
crime, the fact that she accepted such norms uhdegliciting conditions is not strong
evidence that she accepts such norms at presentladse conditions have subsided.

To illustrate, reconsider the case in which | havall type 2 defense but no type
1 defense for killing someone while intoxicated &yg@notized. Given that | have no
type 1 defense for the crime, it justifies othergelieving that | have a broad disposition
to commit crimes because it justifies others indwehg that | would commit crimes
under conditions in which | were similarly intoxted and hypnotized. So my crime
justifies others in believing that under such distg conditions, | would accept norms
permitting my committing crimes. But given thdtdve a full type 2 defense for the
crime, it does not justify others in believing thaim presently disposed to commit
crimes in the character sense of a dispositiore ¢cfime does not justify others in
believing that at present, | actually accept nop@snitting my committing crimes. For
given that | have a full type 2 defense for thenerj the fact that | accepted such norms
while intoxicated and hypnotized is not strong ewvice that | accept such norms at
present after those distorting conditions have isiglls
D. Type 3 Defenses

When someone performs a criminal act, there isymption that in performing
it, she flouted certain moral reasons against tirajathe rights of others. As a
consequence, there is a presumption that at tleedfrassessment, she is disposed to
flout a relevant class of moral reasons againgatimg the rights of others, where the
relevant class is a function of the moral reasbesis presumed to have flouted in
performing the act. Type 3 defenses are considesathat undermine a criminal actor's
capacity to respond appropriately to the releviagscof moral reasons at the time of

assessmeift. If a criminal actor has a full type 3 defensees Etks the capacity to

44. Cf. SCANLON, supranote 8, at 280 (describing defenses that consish iincapacity to respond
appropriately to reasons); STRAWSO8Upranote 8, at 8-10 (same); Watssnpranote 8, at 123 (same);
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respond appropriately to any of the relevant mggasons. If she has a partial type 3
defense, she might have the capacity to responuapately to some of the relevant
moral reasons, but not to all of them and partrtyiaot to the strongest of them.

A criminal actor might lack the capacity in twspects. First, she might lack the
epistemic capacity to recognize the relevant remasoito appreciate them in the sense of
recognizing them as reasons. The scope of heteggtsincapacity might vary. At one
extreme, she might have a broad incapacity to r@zegr appreciate any reasons
whether moral or non-moral. At another extreme, isiight have only a narrow
incapacity to recognize or appreciate the relewamal reasons. Second, even if she has
the epistemic capacity, she might lack the volaiocrapacity to control what she intends
to do in response to her judgments about whatelesant moral reasons count for or
against her intendin‘ﬁ’. So she might lack the capacity to control whatmsshe accepts
governing intentions in response to her judgmebtaibwhat norms the relevant moral
reasons count for or against her accep‘i?n'gfhe scope of her volitional capacity might
also vary. At one extreme, she might have a brno@apacity to control what she intends
to do in response to her judgments about what @ayons count for or against her
intending. At another extreme, she might have antarrow incapacity to control what
she intends to do in response to her judgmentst aldwat the relevant moral reasons
count for or against her intending. Examples @hsepistemic or volitional incapacities
include insanity, more specific forms of mentah@ss such as kleptomania, and possibly
other limiting conditions more prevalent among ieemal population.

Some considerations that provide type 3 deferisegpaovide type 1 and type 2

MODEL PENAL CODE art. 4 (same).

45. Assuming she suffers from such an incapasiitg, might judge that she has most reason notendrb
do something but intend to do it anyway, and vieess.

46. Assuming she suffers from such an incapasiitg, might judge that she has most reason to aacept
particular norm governing intentions but rejedrityway, and vice versa.
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ones. To illustrate, suppose | suffer from an rable mental iliness that makes me
permanently incapable of understanding the conmleptperson. So | am permanently
incapable of recognizing others as thinking, fegland demanding subjects. Now
suppose | kill someone to acquire a resource, aa¢bod, that he would otherwise
consume or take away. In this case, my mentasrprovides me with a type 1, type 2,
and type 3 defense for killing him. It provides mi¢h a type 1 defense because | could
not have disrespected the victim's rights with@gbgnizing him as a person. It provides
me with a type 2 defense because it blocks thewibe justified inference from the fact
that I killed him to my being disposed to commitroes. For it blocks the otherwise
justified inference from the fact that | killed hitm my being disposed to disrespect the
rights of others! And in virtue of being permanent, my mental ilagrovides me with
a type 3 defense because my incapacity to undergt@nconcept of a person makes me
incapable, at the time of assessment, of resporagipgppriately to any of the moral
reasons against violating the rights of otherse illhess makes me incapable of
recognizing or appreciating such reasons.

Although there is some overlap, not all consideratthat provide type 3 defenses
also provide type 1 or type 2 ones. Unlike typiefenses, type 3 ones are consistent
with a criminal actor's disrespecting the right®tifers to the presumed degree in
performing her act. Type 3 defenses focus onlgansiderations that obtain at the time
of assessing the criminal actor for blameworthiraess liability to punishment.
Specifically, type 3 defenses focus only on helacéjes at the time of assessment rather

than at the time she performed her*&cBo if the criminal actor lacks the relevant

47. In this case, | am disposed to perform criréicds. That is, | am disposed to perform acts shtsfy
the actus reus requirements of a crime. Howeam hot disposed to commit crimes because | am
incapable of satisfying their mens rea requiremeRt | am incapable of disrespecting the rigliitstbers
in performing criminal acts in virtue of the fabt | am incapable of recognizing others as perséos
example, we might suppose that if | were everrangfie someone to death, | would believe | wereetyger
squeezing a lemon.

48. If a criminal actor performed her act due tnexe temporary incapacity at the time of the thet,
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capacity at the time of assessment, she has 8tgip&ense for her act even if she had the
capacity when she performed‘?t.Type 1 defenses, though, focus only on consimerat
that obtained at the time the criminal actor perfed her act. Specifically, type 1
defenses focus only on how badly she disrespebtedghts of others in performing the
act. So if she did so to the presumed degredashs a type 1 defense for the act even if
she has a type 3 defense for it because she laekslevant capacity at the time of
assessment.

To illustrate, suppose | intentionally kill someoior no sound reason under
conditions in which | have the capacity to respapgropriately to the moral reasons
against doing so. After killing him, though, | ddop the mental illness that makes me
incapable of understanding the concept of a persothis case, | lack a type 1 defense
for killing the victim because in doing so, | dispected his rights to the presumed
degree. But | have a type 3 defense for killing biecause at the time of assessment, |
lack the capacity to respond appropriately to @ moral reasons against violating
the rights of others.

Unlike type 2 defenses, type 3 ones are consigtiénta criminal act's providing
others with knowledge that the actor has the presudnsposition to commit crimes.

Type 3 defenses are concerned with whether tharalractor has the capacity to
respond appropriately to the relevant moral reas@u they are not concerned with
whether she actually responds appropriately to se@bons. She might not actually

respond appropriately to them even if she hasdpadaty to>° Similarly, type 3 defenses

temporary incapacity would constitute a type 2nmitta type 3 defense.
49. SeeR.A. DUFF, TRIALS AND PUNISHMENTS 14-38 (1986) (pimasizing this possibility).

50. | assume someone might not do something kteahas the capacity to do. And | assume someone
might do something that she has the capacity ndbtol set aside for further analysis the poténtia
problems that the truth of determinism might rd@ethese assumptions. | leave it an open question
whether determinism is true. And | leave it anrogeestion whether these assumptions are consusitint
the truth of determinismCf. David Copp,Ought' Implies 'Can’, Blameworthiness, and thenBiple of
Alternate Possibilitiesn MORAL RESPONSIBILITY AND ALTERNATIVE POSSIBILITIES265, 291-
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are concerned with whether the criminal actor hascapacity to be disposed to respond
appropriately to such reasons. But they are not@med with whether she is actually so
disposed. She might not be so disposed even iiah¢he capacity to B&. Thus, type 3
defenses are concerned with whether the crimirtal &as the capacity to be disposed to
choose not to commit crimes on the basis of theahreasons against committing them.
But type 3 defenses are not concerned with whetheits actually so disposed. Again,
she might not be so disposed even if she has freeitgto be. Type 2 defenses, though,
are concerned with whether the criminal actor tsi@ty disposed to commit crimes
insofar as they are concerned with whether hejuatfies others in believing that she is
actually so disposed. Thus, if her act providéeis with knowledge that she has the
presumed disposition to commit crimes, then shieslactype 2 defense for the act even if
she has a type 3 defense for it because she laekspacity to respond appropriately to
the relevant moral reasons at the time of asseg¢smen

To illustrate, suppose again that | intention&llysomeone for no sound reason.
Given that | disrespected his rights in killing hihtack a type 1 defense for the act.
Suppose also that | lack a type 2 defense for¢hbexause it provides others with
knowledge that | am disposed to commit crimes atitne of assessment. Nevertheless,
| might still have a type 3 defense for the actduse at the time of assessment, | might
lack the capacity to respond appropriately to #levant moral reasons against violating
the rights of others. In this case, | do haveghistemic capacity to recognize the
relevant moral reasons, but | might suffer fromeatreme form of psychopathy that

makes me incapable of recognizing them as readémsexample, in killing the victim, |

95 (David Widerker & Michael McKenna eds., 2003)g(#ng that determinism is consistent with an dstor
ability to do otherwise).

51. Type 3 defenses are concerned with whethamenal actor has the capacity to accept certaimso

against violating the rights of others. But theg aot concerned with whether she actually accapth
norms. She might not accept them even if shelesdpacity to.
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did recognize that | was killing a person, but assalt of the psychopathy, | might have
lacked then and now the capacity to recognizeféitisas a moral reason against killing
him.> Alternatively, even if | have all the epistemapacities, | might suffer from a
mental illness that makes me incapable of contrghvhat | intend to do in response to
my judgments about what the relevant moral reasonst for or against intending. For
example, | might have judged that | had most reasxrto intend to kill the victim, but as
a result of the mental illness, | might have ineshdb do so anyway. Assuming |
continue to suffer from such capacities at the tohassessment, they provide me with a
type 3 defense but not a type 2 defense for killigvictim.
E. Additional Typesof Defenses

At this point, | have spelled out three generpktyof defenses that account for a
very wide range of more particular defenses. Ioways, though, these three types do
not exhaust every type of defense. First, theghtrbe other general types that pick out
particular defenses left out from the three covex@thr. Later in the paper, | will argue
that the theory of punitive desert which best exglahe mitigating effects of these three
types does entail a more general fourth type cérif. Expounding the fourth type must
await our exposition of my restorative signalingdhy of punitive desert. Second, there
are many finer grained distinctions to be drawn iagnihe more particular defenses
picked out by the more general types. In otherdsowithin the general types of
defenses, we could demarcate many sub-types.

We have already seen that justifications are aetutf type 1 defenses whose
salience warrants a separate exposition. Othensalub-types include exemptions,
failure of proof defenses, and excuses. An examp$ an enduring incapacity to

respond appropriately to any moral reasYnkinder an exemption, a person would not

52. For an actual case of a criminal who mightehswffered from such an incapacity, see the stbry o
Robert Harris discussed in Watssopranote 8, at 131-37.

53. SeeTADROS,supranote 11, at 124-29.
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be blameworthy or liable to punishment for any atts might perform, including
criminal acts. Exemptions are a subset of typef@reses.

Consider now failure of proof defensésin general, the state is justified in
punishing someone for committing a crime only gtatute explicitly prohibits the
crime The statute spells out the crime’s essential@isn Some of the elements
consist in actus reus requirements. They destndbéype of act that someone must
perform to commit the crime. Other elements cdnsimens rea requirements. They
describe the state of mind with which someone rpeasgbrm the act to commit the crime.
If someone does not satisfy all the elements®ttime, then she has a failure of proof
defense to the charge that she committed it. défiense consists in her not satisfying
one of the crime's elements. Failure of proof deés are a subset of type 1 defenses.

Failure of proof defenses are especially signifideecause they have distinctive
implications for the state's burden of provingretl that a defendant not only committed
a crime, but also is liable to punishment for comting the crime’? At trial, the state has
the initial burden of proving beyond a reasonaloleld that the defendant satisfied all the
elements of the crime charg?e7dSo the state has the initial burden of provingpbe a
reasonable doubt that the defendant lacks a faolupeoof defense to the charge that she
committed the crime. However, the state mighthaste the initial burden of proving that
the defendant lacks other types of defenses, \ixe 3 one€® The defendant herself
might have the initial burden of proving that slaes tthese other defenses before the state

incurs a burden of proving otherwise.

54. SeeJOSHUA DRESSLER, UNDERSTANDING CRIMINAL LAW 181-82995); Robinsorsupra
note 5, at 204-08.

55. SeeMODEL PENAL CODE sec. 1.05(1).
56. SeeDRESSLERgsupranote 54, at 51-61; Robinsasypranote 5, at 250-64.
57. SeeMODEL PENAL CODE sec. 1.12(1).

58. SeeMODEL PENAL CODE secs. 1.12(2)-(4).
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The concept of an excuse is open to broader amovner conception%? Ona
broader conception, the concept of an excuse pigkany defense that a criminal actor
might have for her act. On a narrower conceptio&,concept of an excuse refers only to
a class of defenses not picked out by some rangthef salient types of defenses, like
justifications, exemptions, and failure of proofafeses.

Whether a defense falls under the extension ofobtieese more particular sub-
types might have significant implications. But fbe purposes of explaining the
mitigating effects of defenses in general, we dastract away from these more fine
grained distinctions between defenses and focysamthe general types. For in virtue
of explaining the mitigating effects of the morengeal types, we would thereby explain
the mitigating effects of all the more particulabsypes of defenses, like justifications,
exemptions, failure of proof defenses, and excuses.

V. Two Requirements of Justified Punishment

My general theory of the justification of punishmhepecifies the general
conditions under which the state is justified imgghing someone against her will. On
the strong sense of justification at issue hergpéifies the general conditions under
which the state has most reason to punish somegamesa her will. So the theory
specifies the general conditions under which thgeswould not be open to any warranted
attitude of moral disapproval for punishing someagainst her will. As we discussed in
Chapter 1, my general theory contains a deseriraggant and a value requirement. The
state is justified in imposing a punishment on soneeagainst her will only if the
punishment would satisfy both requirements. Actwydo the desert requirement, the
person must deserve the punishment. Accordinggwalue requirement, the expected

value of the consequences of imposing the punishorethe person must be at least as

59. SeeMarcia Baronfxcuses, excuses CRIM. L. & PHIL. 21, 37 (2007) (crediting Antgrbuff with
pointing out broader and narrower senses of ‘eXcuse
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high as the expected value of the consequences/aither available act that would not
violate anyone's rights.

Assuming the state would punish criminal actorrgs their will, both the desert
and the value requirements are prima facie plaaigitdunds on which to explain the
mitigating effects of defenses on a criminal astbability to punishment. Regarding the
desert requirement, criminal actors with full defes might not deserve any punishment.
Those with partial defenses might deserve to bésped only to a mitigated degree.
Regarding the value requirement, the expected \@lpenishing criminal actors with
full defenses might be lower than the expectedersalunot punishing them at all. The
expected value of punishing those with partial deés to an unmitigated degree might be
lower than the expected value of punishing them tatigated degree. We will consider
each requirement in turn.

V. TheValue Requirement

Suppose the benefits of a punishment consiss igabd consequences, and its
costs consist in its bad consequences. Supposethrenefit of a punishment consists in
the difference between its benefits and costsexybain on the basis of the value
requirement the mitigating effects of defenses arirainal actor's liability to
punishment, we must prove two claims. First, westnshow that the expected costs
would outweigh the expected benefits of punishimgpimal actors with full defenses.
Second, we must show that the expected net baigfitnishing criminal actors with
partial defenses to an unmitigated degree wouldwer than the expected net benefit of
punishing them to a mitigated degree. We will ®pamarily on trying to prove the first
claim regarding full defenses. If we find suchragd, we can consider whether it
generalizes to prove the second claim regardinggpdefenses. But if the first is
unprovable, the second is too. In the followinglgsis, whenever | refer to a defense, |

refer to a full defense unless | note otherwise.b& concise, | leave the expected
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qualification to costs and benefits implicit.
A. First Argument

According to one argument, the consequences ohelpment include the
punishment itself, and the punishment itself isimsically bad® Soa punishment is
itself a cost, which I call its 'punitive cost.o Fatisfy the value requirement, a
punishment must have some benefit that outweighsuhitive cost. One benefit of a
punishment is its deterrence benefit. The statersi@eople from performing criminal
acts by following a policy of threatening to punesfyone who performs criminal acts
and punishing those whom it discovers have perfdrthem. Such a policy achieves
deterrence by providing people with a strong prtidémcentive not to perform criminal
acts for fear of being punished for performing thefe deterrence benefit of a
punishment is the benefit of preventing all thentnial acts that it deters people from
performing. Assuming the main benefit of a punishinis its deterrence benefit, some
might contend that the punitive cost would outweigh benefits of any punishment that
has no deterrence benefit. They might argue tinaishing criminal actors with defenses
would have no deterrence benefit. They might amhtbat criminal actors with defenses
are undeterrable. In other words, when someorferpes a criminal act with a defense,
she performs the act under conditions in whichcgh#d not be deterred from performing
it by any threat to punish her for performing tlcé @nder its description as a criminal act.
Because criminal actors with defenses are unddtierrpunishing them would deter no
one from performing any criminal ads.So punishing them would have no deterrence

benefit. Therefore, the punitive costs would ouglneghe benefits of punishing them.

60. To keep matters simple, | assume every pur@shis intrinsically bad. | also assume that thgrde
to which a punishment is intrinsically bad is pramal to its severity. The more severe a punshinthe
worse it is.

61. Cf. JEREMY BENTHAM, AN INTRODUCTION TO THE PRINCIPLE®F MORALS AND
LEGISLATION 158-62 (J.H. Burns & H.L.A. Hart ed4.970) (arguing that punishing criminal actors with
some defenses would be inefficacious as it woutdonevent any mischief).
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To illustrate, consider a defense of ignorancenistake of fact. If a criminal
actor has such a defense, she did not believechbiad the properties that made it a
criminal act. So she could not have been detdroza performing her act by any threat
to punish her for performing such an act undedéscription as a criminal act. Because
criminal actors with a defense of ignorance or akistof fact are undeterrable, punishing
them would deter no one from performing any crirhaws, and so punishing them
would have no deterrence benefits.

In response, the first argument is unpersuasiveno reasons among others.
According to the first objection, suppose crimiaators with some defenses are
undeterrable. So punishing them would not deteerstfrom performing criminal acts
under those same defense eliciting conditions. eNbeless, punishing them might deter
people from performing criminal acts under othardibons, and so punishing them
might have deterrence benefits that would outwéhghpunitive costs of punishing
them®® For punishing people for performing a particuigre of criminal act under a
particular type of condition can generally detdress from performing different types of
criminal acts under different types of conditions.

Punishing criminal actors with defenses can haeh s general deterrence effect
in two ways. First, punishing them can make otlneose vividly aware of how bad it
would be to suffer a punishment in general. Byrggéhearing about, or talking to
someone punished, others might better appreciateeberity of the suffering involved in
being punished. Second, punishing them can mdiertiscount to a lesser degree
their probability of being punished for performiagminal acts in general. For punishing
criminal actors with defenses indicates that thgess actively trying to detect and punish

criminal actors in general. And the state's pungshthem reduces the range of defenses

62. SeeH.L.A. HART, Prolegomenon to the Principles of PunishménPUNISHMENT AND
RESPONSIBILITY: ESSAYS IN THE PHILOSOPHY OF LAW 19 (1968).
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available to people charged with committing criméighe state were not to punish them,
some might commit crimes without those defenseaumxthey believe they can avoid
being punished for their crimes by deceiving tlaesinto believing that they performed
their acts with those defens&sBut if the state were to punish criminal actorthw
defenses, others would not discount their proltgdwh punishment in response to the
possibility of such deception.

According to the second objection, not all crinhiactors with defenses are
undeterrable. For example, consider type 3 degeimsehich a criminal actor lacks the
epistemic capacity to recognize and appreciatecs the moral reasons against violating
the rights of others. Such an actor might stithirethe capacity to recognize and
appreciate merely prudential reasons against penfigrcriminal acts. Assuming she
retains the capacity to respond appropriately tai@ntial reasons, she might be
deterrable. For another example, consider duresa.standard case of duress, someone
performs a criminal act in response to a thrediaton her unless she performs it.
Assuming the threatened harm was very severe amihiemt, it would have been very
difficult for the criminal actor to resist perforng the act. So she was not easily
deterrable. But she still might have been detéerap the state's threat of an

extraordinarily severe punishment for not resistinger dures&’ Such a punishment

63. Seeid. Some might worry there is tension between mgygpositions 4 and 5 and the possibility of
someone's committing a crime because she belibeewil deceive the state into believing falselgttehe
performed her criminal act with a defense. Faddoeive the state in this way, she must deceivsttie
about her capacities or the beliefs, intentiond, rantives with which she performed her act. In,fac
though, there is no tension. According to presggjmms 4 and 5, when a criminal actor is assefsed
blameworthiness and liability to punishment, evelyénows all the facts about her capacities and the
beliefs, intentions, and motives with which shef@ened her act. However, there is no presuppaosttiat
everyone believes that presuppositions 4 and Sowillatisfied at the time of assessment. In peatic
there is no presupposition that a criminal actdr vélieve at the time of her act that everyond lilow all
the relevant facts at the time she is assessdaldreworthiness or liability to punishment. Prgsagitions
4 and 5 are consistent with a criminal actor'sdwatig at the time of her act that the state witl kieow all
the relevant facts at the time of assessment.

64. For this reason, considerations of deterrangeably favor punishing criminal actors with aeks
defense extraordinarily severelgeeAnthony KennyDuress Per Minasis a Defence to Crime: , lih
LAW, MORALITY AND RIGHTS 345, 352 (M.A. Stewart ed1983); J.L. MackieDuress and Necessity
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would harm her much more severely than the harniastesl for resisting under duress.
B. Second Argument

A second argument might concede that criminalractath some defenses are
deterrable, and punishing criminal actors with dafense can have some deterrence
benefits. But with respect to particular defensiesie are other reasons to believe that
the punitive costs would outweigh the benefitsafiphing criminal actors with them.
Consider again duress. Assuming it is extraordindifficult to deter people from
complying with a threat under duress, people uddegss are deterrable only by
punishing them extraordinarily severely for notisesg the threat. An extraordinarily
severe punishment, though, would be very bad atfitdvioreover, such a punishment
would be worse than the harm someone would caupertgrming the criminal act
demanded under duress. Hence, the punitive cqatroghing a criminal actor with a
duress defense extraordinarily severely not onlyldide very high, but also would
outweigh its deterrence benéfit.So the punitive costs would outweigh the benefits
punishing criminal actors with a duress defense.

In response, we might concede that an extraoitlirssavere punishment would
be worse than the harm someone would cause byrpenip a single criminal act under
duress. But the second argument is still unpensaid&cause, among other reasons,
punishing a criminal actor with a duress defenseaexdinarily severely might deter
multiple people from performing multiple criminadta under duress. The extraordinarily
severe punishment might be better than the aggrdégain that others would cause by

performing multiple criminal acts under duress. ti&®deterrence benefit of punishing a

as Defences to Crime: A Postscriipt LAW, MORALITY AND RIGHTS 365, 367 (M.A. Stewart ed
1983); 2 SIR JAMES FITZJAMES STEPHEN, A HISTORY OHE CRIMINAL LAW OF ENGLAND,
107 (London, MacMillan 1883).

65. Cf. BENTHAM, supranote 61, at 159, 163-64 (arguing that punishimgicial actors with some

defenses would be unprofitable or too expensivabse "the mischief it would produce would be greate
than what it prevented").
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criminal actor with a duress defense extraordipaeverely not only might be very high,
but also might outweigh its punitive cost.
C. Third Argument

A third argument might concede that punishingiaicral actor with a duress
defense would deter multiple people from perfornmmgtiple criminal acts under duress.
But in addition to having a deterrence benefi, panishment would also have a
deterrence cost, which is the cost of preventihthalacts it would deter people from
performing. Some might contend that the deterreose of the punishment would
outweigh its deterrence benefit because criminal performed under duress are
optimific. They are optimific because in a casewifess, the threatened harm would be
worse for the person under duress than the alteenlaarm she would directly cause by
performing the criminal act demand®dHence, assuming that punishing criminal actors
with a duress defense would deter only optimifitsathe deterrence costs would
outweigh the deterrence benefits of punishing th&w the overall costs would outweigh
the overall benefits of punishing them.

To illustrate, suppose someone threatens to dssaulinless | commit a theft.
My committing the theft would be optimific becauke harm of my being assaulted
would be worse than the alternative harm | woutéatly cause by committing the theft.
Thus, assuming that punishing me for committingttiegt would deter only optimific
acts, the deterrence cost would outweigh the dateerbenefit of the punishment. So its
overall costs would outweigh its overall benefits.

In response, the third argument is unpersuasiviéhfee reasons among others.
First, suppose for the sake of argument that iasa of duress, the threatened harm

would be worse for the person under duress thaaltemative harm she would directly

66. Cf. Peter Westen & James Mangiafiddye Criminal Defense of Duress: A Justificationt Bn
Excuse - And Why It Matter§ BUFF. CRIM. L. REV. 833 (2003).
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cause by performing the criminal act demanded. elbeless, performing the criminal

act might not be optimific. For performing it istrto resist the threat. And not resisting
the threat might result in the indirect harm ofreasing the incidence of duress and hence
the number of victims of duress. Conversely, tegjshe threat might result in the

indirect benefit of decreasing the incidence ofedsrand the number of victims of duress.

On the one hand, by resisting the threat and heotcperforming the criminal act
demanded, the person under duress would signatdhleat threat resistant in the sense
that she is disposed to resist unauthoritativeatsrender duress. In so doing, she would
also set a precedent of threat resistance for ®tbdpllow when they are under duress.
As a result, others might also resist threats uddegss, and thereby signal that they too
are threat resistant. As a consequence, potgrtaéiatening agents might infer that she
and others too are threat resistant. Thus, thghtnefrain from putting others under
duress as a means of fulfilling their criminal altjges. For if someone wants others to
perform a criminal act, and he knows they are jikelbe threat resistant, then it is not
rational for him to place them under duress as ansef getting them to perform the act.
So by increasing the perceived incidence of thesistance, resisting threats under
duress might reduce the incidence of duress anduimder victims of duress.

On the other hand, by not resisting the threatremte performing the criminal
act demanded, the person under duress would glgatadhe is not threat resistant. In so
doing, she would also set a precedent of threatresistance for others to follow when
they are under duress. As a result, others migbtreot resist threats under duress, and
thereby signal that they too are not threat resistAs a consequence, potentially
threatening agents might infer that she and otloergare not threat resistant. Thus, they

might engage in putting others under duress asamsnef fulfilling their criminal

67. Cf. PARFIT,supranote 42, at 20-23, 457-61 (explaining why it woptdbably be rational for a
person to be transparently disposed to ignore tisirea
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objectives. For if someone wants others to perfarcnminal act, and he knows they are
likely to be not threat resistant, then it mightdsadentially rational for him to place
them under duress as a means of getting them torpethe act. So by decreasing the
perceived incidence of threat resistance, nottiegithreats under duress might increase
the incidence of duress and the number of victifrducess. Assuming the indirect
benefits of resistance and the indirect harms ofmesistance would be sufficiently large,
performing the criminal act demanded under duremddwmot be optimific.

Second, suppose for the sake of argument thatitiénal acts of those with a
duress defense are optimific. Nevertheless, ther@amce benefits might still outweigh
the deterrence costs of punishing criminal actots aduress defense. In addition to
deterring optimific criminal acts performed underess, punishing them might also deter
non-optimific criminal acts performed under othenditions. In response to punishing
them, potential criminal actors in general mightdrae more vividly aware of how bad
being punished would be for them, and they migbtaliint to a lesser degree their
probability of punishment. For example, punishonigninal actors with a full defense of
duress might deter others from performing non-ogicneriminal acts under conditions
in which they would really have only a partial defe of duress but mistakenly believe
they have a full defense of duress. The deterrbanefits might outweigh the deterrence
costs of punishing even optimific criminal actsfpened under duress if the non-
optimific acts deterred are sufficiently numeroad &armful relative to the optimific
ones deterred.

Third, suppose for the sake of argument that fpimgscriminal actors with a
duress defense would deter only optimific crimiaetis. So the direct deterrence costs
would outweigh the direct deterrence benefits ofiphing them. Nevertheless, the
overall deterrence benefits might still outweigh tiverall deterrence costs of punishing

them because punishing them might have the indiletetrrence benefit of decreasing the
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incidence of duress and hence the number of viatihasiress. For punishing them
might increase the number of people who are thesagtant by increasing the number of
people who are deterred from performing criminas alemanded under duress. Hence,
the deterrence effect of punishing criminal acteith a duress defense might increase the
incidence of threat resistance. Assuming potdnptilteatening agents would be aware
of this higher incidence, they might refrain fromtging others under duress as a means of
fulfilling their criminal objectives. Thus, by ingasing the perceived incidence of threat
resistance, the deterrence effect of punishinginahactors with a duress defense might
decrease the incidence of duress and the numbvigtiofis of dures$§® Assuming this
indirect deterrence benefit would be sufficientlyge, the overall deterrence benefits
might outweigh the overall deterrence costs of glung them. So the overall benefits
might outweigh the overall costs of punishing tHém.
D. Fourth Argument

A fourth argument might concede that punishingharal actors with a duress
defense would have indirect deterrence benefitd. aBcording to the argument, the
overall costs would still outweigh the overall b&tseof punishing criminal actors with a
duress defense or a range of other defenses. elédwant range consists in those defenses
that preclude a criminal actor from having a faportunity to avoid performing her act.
If the state were to punish criminal actors witegh defenses, it would deny people a fair

opportunity to avoid being punished for performangninal acts with these defens@s.

68. By parity of reasoning, not punishing crintiaetors with a duress defense might make peopte le
threat resistant and, consequently, might incré@sécidence of duress and the victims of dur&=e
Kenny,supranote 64, at 348, 352-53; Abbott v. The Queen, 181Z 755, (Lord SalmonXf. PARFIT,
supranote 42, at 20-23, 457-61.

69. As an apparently paradoxical implication a$ @#nalysis, a punishment might be optimific eviah i
deters the performance of only optimific criminatsa The appearance of paradox, though, dissijrates
light of the fact that deterring the performanceweén optimific criminal acts can have indirect &S that
would outweigh the costs of deterring such acts.

70. H.L.A. Hart emphasizes this pointsapranote 62, at 22-24 and Iregal Responsibility and Excuses
in PUNISHMENT AND RESPONSIBILITY: ESSAYS IN THE PHIRSOPHY OF LAW 28 (1968).
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Hence, by punishing them, the state would regbeciple’s ability to plan on making
choices that would safeguard them from being plﬁd%ﬁ As a consequence of
punishing them, people would incur at least thidditeonal costs of insecurity in
response to the possibility of being punished &nfgrming criminal acts with these
defenses. First, they would invest in servicelsdip them avoid performing criminal acts
with these defenses. Second, they would avoidgingan valuable activities that would
place them at an unduly high risk of performingrenal acts with these defenses. Third,
they would fear the possibility of performing crimal acts with these defenses. Because
punishing criminal actors with these defenses woeddilt in additional costs of
insecurity, the overall costs would outweigh theray benefits of punishing them.

To illustrate, consider again duress. Criminabescwith a duress defense did not
have a fair opportunity to avoid performing thastsabecause they knew they would have
suffered serious harm if they had avoided perfogrtiem. If the state were to punish
them, it would deny people a fair opportunity t@@vbeing punished for performing
criminal acts under duress. Hence, by punishiegqitithe state would restrict people's
ability to plan on making choices that would safegithem from being punished. As a
consequence of punishing them, people would incleast three additional costs of
insecurity in response to the possibility of bemuished for performing criminal acts
under duress. First, they would invest more inises to reduce their risk of being put
under duress. For example, they might invest mopeotective services to help them
defend against potential threats, and they migheshmore in surveillance schemes to
help them avoid interacting with those who arelfike put them under duress. Second,

they would avoid more valuable activities that wbldave them too vulnerable to duress.

Both Hart and T.M. Scanlon emphasize the importariggoviding people with a fair opportunity to asto
being punishedSeeHART, suprg SCANLON, supranote 8, at 263-67.

71. Both Hart and Scanlon emphasize the valukisfbility. See their works cited supranote 70.
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Third, they would fear more the possibility of bgiput under duress. Because
punishing criminal actors with a duress defenselevoesult in additional costs of
insecurity, the overall costs would outweigh therma benefits of punishing them.

In response, the fourth argument is unpersuasivatfleast two reasons. First,
we might concede that punishing criminal actordlite relevant defenses would result
in some additional costs of insecurity. Howevemighing them might also result in the
reduction of other costs of insecurity. As we hagéed, punishing criminal actors with
defenses might have general deterrence effectss, Punishing them might result in the
performance of fewer criminal acts and in fewergedeing victims of criminal acts.

So if the state were to punish criminal actors whi relevant defenses, it might provide
more people with a fair opportunity to avoid beingtims of criminal acté? Hence, by
punishing them, the state might increase the centid with which people can plan on
not being victims of criminal acts. As a conseqeaf punishing them, people might
reduce the costs of insecurity they incur in respadio their lower probability of being
victims of criminal acts. First, they might invdsss in services aimed at protecting them
from being victims of criminal acts. Second, timeight engage in valuable activities that
would otherwise place them at an unduly high riskeang victims of criminal acts.

Third, they might fear less the possibility of bgwictims of criminal acts. Assuming
punishing criminal actors with the relevant defenseuld result in a sufficiently large
reduction in some costs of insecurity, punishirgnthmight have the benefit of reducing
costs of insecurity overall. So the overall besafight outweigh the overall costs of
punishing them.

To illustrate, consider again duress. As we lmted, punishing criminal actors

with a duress defense might deter people from paifg criminal acts in general and

72. SeeSanford H. KadishExcusing Crime75 CAL. L. REV. 257, 263-64 (1987).
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might reduce the incidence of duress as a resuttabing others more threat resistant.
So punishing them might result in fewer people qening criminal acts and fewer
people being victims of criminal acts. More speailly, punishing them might result in
fewer victims of duress. Thus, if the state werpunish them, it might provide more
people with a fair opportunity to avoid being wo# of criminal acts in general and
duress in particular. Hence, by punishing them stiate might increase the confidence
with which people can plan on not being victimsoiminal acts. As a consequence of
punishing them, people might reduce the costss#aurity they incur in response to their
lower probability of being victims of criminal act$irst, for example, they might invest
less in services aimed at reducing their risk afidp@ut under duress or being victims of
criminal acts performed under duress. SecondeXample, they might engage in more
valuable activities that would otherwise leave thtemvulnerable to such criminal acts.
Third, for example, they might fear less the pasgrlof being victims of such criminal
acts. Assuming that punishing criminal actors wittiuress defense would result in a
sufficiently large reduction in some costs of ingég, punishing them might have the
benefit of reducing costs of insecurity overalb t8e overall benefits might outweigh the
overall costs of punishing them.

Second, suppose for the sake of argument thasipimgi criminal actors with the
relevant defenses would increase costs of insgawrérall. Nevertheless, punishing
them might still have significant deterrence effemmd so significant deterrence benefits.
Assuming the deterrence benefits would be sufftbydarge, they might outweigh the
additional costs of insecurity of punishing the8o the overall benefits might still
outweigh the overall costs of punishing them.

E. Fifth Argument
A more general fifth argument might concede thatighing criminal actors with

any defense could reduce costs of insecurity olvanal have significant deterrence

153



benefits. But according to the argument, the diveosts would still outweigh the overall
benefits of punishing them because the punitivésocoispunishing them would be
extremely high. They would be extremely high baeapunishing them would be
extremely bad. Punishing them would be extrematy ot so much because each would
suffer extremely severely in being punished. A#irthe punishments need not be
extremely severe. Rather punishing them wouldxdbemely bad because they do not
deserve to be punished. So punishing them wowolate their rights, and violating their
rights would be extremely bad considered indiviuahd especially in the aggregate.

In response, the fifth argument is problematicaoleast four reasons. First, it
merely assumes that criminal actors with defensesrmte no punishment. However, this
assumption stands in need of justification. Githeat criminal actors without defenses
deserve some punishment, it is not clear why tioedefenses deserve no punishment.
Because the argument provides no justificationtocentral assumption, it is
unpersuasive.

Second, suppose the argument were to justifyeitéral assumption. Then the
argument would be superfluous. If criminal acteth defenses deserve no punishment,
then this fact by itself explains why they are halble to any punishment independently
of whether the costs would outweigh the benefitsuwfishing them. For if they do not
deserve any punishment, then punishing them waoldte their rights. And the state
has a decisive reason not to violate someone'tsriggardless of whether the costs
would outweigh the benefits of violating her righSo the state would not be justified in
imposing an undeserved punishment on someone tegsiaf whether the costs would
outweigh the benefits of doing so.

Third, suppose again that criminal actors withedsts deserve no punishment.
The argument is still problematic because it isaledr that punishing a criminal actor

with a defense would be extremely bad as the arguassumes. So it is not clear that
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the punitive costs of punishing her would be exebnhigh as the argument assumes.
The state's punishing her would violate her righignce, given the state's decisive
reason not to violate anyone's rights, it has @&sdecreason not to punish her. But this
fact does not obviously entail that the state'sghung her would be extremely bad.

A person's rights provide others with a decisigerd-relative reason not to
violate them. An agent-relative reason is a reagoose description contains an
essentially indexical reference to the subjechefreason, whereas an agent-neutral
reason is one whose description does not contaim sueferencé Specifically,
people's rights provide someone with a decisivatagsative reason not to violate them
herself. But people's rights do not provide soneewith a decisive agent-neutral reason
to minimize the violations of their rights in geakr For example, a person does not have
most reason to violate the rights of one in ordgerevent another from violating the
rights of several others.

So the state's decisive reason not to punishharal actor with a defense is an
agent-relative one. As a consequence, the statarrainted for agent-relative reasons in
desiring to an extremely strong degree that itpustish her. But again this fact does not
obviously entail that the state's punishing herdidne extremely bad. For the narrow
sense of value at issue is an impatrtial Bn@n this sense, something is good only if

everyone is warranted for agent-neutral reasodgsiring that it obtaif® Conversely,

73. SeeTHOMAS NAGEL, THE VIEW FROM NOWHERE, 152-53 (1986jistinguishing agent-relative
from agent-neutral reasons).

74. SeeROBERT NOZICK, ANARCHY, STATE, AND UTOPIA 30-33 @74) (describing rights as side
constraints).

75. This sense of value is employed in the stahftamulation of act-consequentialisrBege.q,
SAMUEL SCHEFFLER, THE REJECTION OF CONSEQUENTIALISMZ (rev. ed. 1994).

76. | presuppose here that everyone is vividlyraved the things whose value is being assesseda On
more precise restatement of this necessary conditiogoodness, something is good only if everyone

would be warranted for agent-neutral reasons iiridgghat it obtain if she were vividly aware ohat it is
like. Parallel restatements are available forftifiewing necessary conditions on badness.
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something is bad only if everyone is warrantedaigent-neutral reasons in desiring that it
not obtain. More specifically, something is extedyrbad only if everyone is warranted
for agent-neutral reasons in desiring to an exthgsteong degree that it not obtain. The
fact, though, that the state is warranted for agelative reasons in desiring to an
extremely strong degree that it not punish a crahattor with a defense does not
obviously entail that everyone is warranted forragesutral reasons in desiring to an
extremely strong degree that the state not puresh Whether there is such an entailment
stands in need of justification. Without providioge, the argument is problematic.

Fourth, suppose for the sake of argument thatspumg a criminal actor with a
defense would be extremely bad because punishingddd violate her rights. So
suppose the punitive costs of punishing criminé@cwith defenses would be extremely
high considered individually and especially consediein the aggregate. Nevertheless,
the deterrence benefits might still outweigh thaifiue costs of punishing them. For
punishing them might deter people generally fromigsening criminal acts that would
violate the rights of others. As a consequenceighing them might prevent the
violation of the rights of others. If violatingm@one's rights would be extremely bad,
then preventing the violation of someone's rightsid be extremely good. Hence,
punishing criminal actors with defenses might hidneeextremely good deterrence effect
of preventing people from violating the rights dhers. So the deterrence benefits of
punishing them might be extremely high. Thus,da&rrence benefits might outweigh
the punitive costs of punishing them even if theelfawould be extremely high.

In the final analysis, punishing criminal actorshafull defenses would have
significant costs, which might even be extremethhin particular, punishing them
would result in significant punitive costs and sost insecurity. However, punishing
them might also have significant benefits, whickoahight be extremely high. In

particular, punishing them might result in sigraiint deterrence benefits. Thus, it is
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epistemically indeterminate whether the overalts€@guld outweigh the overall benefits
of punishing them. There is no robust reason lievx®one way or the other. So the
value requirement does not explain the mitigatifhgots of full defenses on a criminal
actor's liability to punishment.

Parallel claims hold with respect to partial dskeh Punishing criminal actors
with partial defenses to an unmitigated degree @algo have significant additional
costs, such as punitive costs and costs of inggcutiowever, punishing them to an
unmitigated degree might also have significant @altil benefits, such as deterrence
benefits. Thus, it is epistemically indeterminateether the net benefit of punishing
them to an unmitigated degree would be lower thamet benefit of punishing them to a
mitigated degree. There is no robust reason ieu®bne way or the other. So the value
requirement also does not explain the mitigatidgat$ of partial defenses on a criminal
actor's liability to punishment.

VI. The Desert Requirement

Compared to the value requirement, the deseriragant seems a much more
promising basis on which to explain the mitigateffects of defenses on a criminal
actor's liability to punishment. Intuitively, aiminal actor with a full defense deserves
no punishment, and more generally, a criminal asitr a partial defense deserves to be
punished only to a mitigated degree. This intuaitihough, stands in need of
justification. As we have noted, it is not cledrycriminal actors with full defenses
deserve no punishment given that criminal actothout them deserve some. More
generally, it is not clear why criminal actors withrtial defenses deserve to be punished
only to a mitigated degree given that criminal extwithout them deserve to be punished
to an unmitigated degree. To explain these mitigagffects, | will consider theories of
punitive desert that might provide a prima faci@usible basis on which to explain them.

I will focus primarily on whether the theories aaxplain the mitigating effects of full
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defenses. If a theory does not explain them, théoes not explain the mitigating effects
of partial defenses either. If a theory does argladem, we will consider whether it also
provides a more general explanation of the mitigpéffects of partial defenses.
Ultimately, | argue that my restorative signalihgary of punitive desert best explains
the mitigating effects of both full and partial deses.
A. A Fairness Theory

A fairness theory might state the following neeggsondition of punitive desert:
a criminal actor deserves to be punished for beowly if she had a fair opportunity to
avoid performing it. If a criminal actor has aeefe for her act, then she lacked a fair
opportunity to avoid performing it. So criminaktexs with defenses do not deserve to be
punished.

To illustrate, consider a defense of ignorancenistake of fact. If a criminal
actor has such a defense, she did not believechbiad the properties that made it a
criminal act. So she could not have been motivadex/oid performing the act by those
properties. And she could not have been deteroed performing the act by any threat
to punish her for performing such an act undedéscription as a criminal act. As a
consequence, she lacked a fair opportunity to geertbrming it. Thus, she does not
deserve to be punished for it.

For another illustration, consider duress. Iltaadard case, a criminal actor with
a duress defense knew she would have sufferedusdreym unless she performed her
act. Given the serious harm she would have sufféighe had avoided performing her
act, she lacked a fair opportunity to avoid perfioignt. So she does not deserve to be
punished for it.

In response, the fairness theory is open to at tea objections. First, the theory
does not identify a necessary condition of defengesriminal actor might have a

defense even if she had a fair opportunity to apeidorming her act. To illustrate,
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consider a criminal actor with a defense of consewtefense of others and who knew the
state did not recognize such considerations asigese She could have known that her
act was a criminal one punishable by the state shednight have known that she could
have avoided the act without suffering serious hasma result. So she could have had a
fair opportunity to avoid performing the act evanugh she performed it with a defense
of consent or defense of others. Thus, the thisdmnited in its explanatory power. At
best, it could only explain the mitigating effeofsa subset of defenses.

Second, the theory does not identify a necessargitton of punitive desert. A
criminal actor might deserve to be punished fordetreven if she lacked a fair
opportunity to avoid performing it. To illustrategnsider a case involving a
"counterfactual intervenef* Suppose | perform a criminal act with no defenses
Suppose also that throughout the process of mppeitfig it, a bystander secretly
observed me ready to intervene whenever | mighe leeypressed any reluctance to
perform the act. If | had expressed such relueatine bystander would have threatened
to harm me seriously unless | performed the acthik case, | lacked a fair opportunity
to avoid performing it. For if | had avoided pearfong it, | would have suffered serious

harm. Nevertheless, | still deserve to be punigbethe act.

77. | borrow this term from JOHN MARTIN FISCHER MIARK RAVIZZA, RESPONSIBILITY AND
CONTROL: A THEORY OF MORAL RESPONSIBILITY 29-30 988) and Coppsupranote 50, at 268.
As they use the term, a counterfactual intervémtire potentially intervening mechanism in anyrikfart-
style counterexample to the principle of alterradssibilities. According to the principle, someadsie
blameworthy for performing an act only if she coblize done otherwise. In other words, someonetis n
blameworthy for performing an act if she literatiyuld not have done otherwise. Although | am not
directly engaging this principle here, my countareples to the fairness theories of punitive demert
similar in form to a Frankfurt-style counterexampehis principle. | set aside for further anadyshough,
the issue of whether this principle is sound amdisbue of whether Frankfurt-style counterexamples
undermine it. For more discussion on these isa#®s,e.g., Harry Frankfusjternate Possibilities and
Moral Responsibility66 J. PHIL. 829 (1969); Peter van Inwagghility and Responsibility87 PHIL.
REV. 201 (1978); and MORAL RESPONSIBILITY AND ALTEYATIVE POSSIBILITIES: ESSAYS
ON THE IMPORTANCE OF ALTERNATIVE POSSIBILITIES (Déaa Widerker & Michael McKenna
eds., 2003).
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B. A Second Fairness Theory

A second fairness theory might concede the olgjestio the first. But it might
state a revised necessary condition of punitiverdeand try to explain the mitigating
effects of only a subset of defenses. Accordinip¢orevised condition, a criminal actor
deserves to be punished for her act only if a)dstrespected the rights of others in
performing it, and b) she had a fair opportunitatid disrespecting the rights of others
in performing it. If a criminal actor has somegarof defenses, then she does not satisfy
at least one part of the revised condition. Tlugjinal actors with the relevant defenses
do not deserve to be punished. The revised conditi the second theory reflects the
idea that ultimately criminal actors deserve tgbaished not for performing their acts
per se, but rather for the way they governed tharmsén performing therf® In
particular, they deserve to be punished for digetspg the rights of others in performing
their acts.

The revised condition is not open to the couni@nmge to the first theory. In that
case, | lacked a fair opportunity to avoid perfargithe criminal act. But | also
disrespected the rights of others in performingritl | had a fair opportunity not to do so
because | was free to perform the act with only@ppate motives. For suppose | had
expressed reluctance to perform the act, and tsgambger had intervened, threatening to
harm me seriously unless | performed it. Then llddhave been free to perform the act
solely in order to avoid the threatened harm; thaivation would have been consistent
with my performing the act with an appropriate melgfar the rights of others and so with
no disrespect for the rights of others. So thésesl/condition does not unacceptably
entail that | do not deserve to be punished fofgpering the act.

In response, the second theory does not identfgcassary condition of punitive

78. SeeSCANLON, supranote 8, at 268-69.
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desert. A criminal actor might deserve to be pugulsfor her act even if she lacked a fair
opportunity to avoid disrespecting the rights dfess in performing it. To illustrate,
consider another case involving a counterfactualwener. Suppose again that | perform
a criminal act with no defenses. So | disrespetttedights of others in performing it.
Suppose also that throughout the process of mpipenfig the act, a bystander secretly
observed me ready to intervene whenever | mighe leeypressed any reluctance to
perform it. If | had expressed such reluctance ystander would have injected in me a
mind altering drug that would have diminished mpasaty to respond appropriately to
the moral reasons against violating the rightstbérs. As a consequence of the drug, |
would have performed the act, and | would haveedgected the rights of others in
performing it. In this case, | lacked a fair oppaity to avoid not only performing the
act, but also disrespecting the rights of othersairfiorming it. For if | had tried to avoid
performing the act, | would have been injected wittirug that would have caused me not
only to perform it, but also to disrespect the t&gbf others in performing it.
Nevertheless, | still deserve to be punished ferdtt.
C. A Third Fairness Theory

A third fairness theory might concede the objedito the first two. But it might
state another necessary condition of punitive dese again try to explain the mitigating
effects of only a subset of defenses. Accordinpéocondition, a criminal actor deserves
to be punished for her act only if she had a fppartunity to avoid being punished for it.
If a criminal actor has some range of defensed tlam state were to punish her for the
act, then she would not have had a fair opportunigvoid being punished for it. Thus,
criminal actors with the relevant defenses do mesedve to be punished.

The revised condition might not be open to the previous counterexamples in
which | perform a criminal act with no defenses.tHe first case, suppose the state

punishes me for performing the criminal act underditions in which the state
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recognizes a defense of duress as a mitigatingrfadthen | had a fair opportunity to
avoid being punished for the act. For if | haddrnot to perform the act, the bystander
would have put me under duress. And if | had peréa the act under duress, | would
have had a duress defense for it, and the statlwotihave punished me for it. In the
second case, suppose the state punishes me formigg the criminal act under
conditions in which the state recognizes a defehggoxication as a mitigating factor.
Then | had a fair opportunity to avoid being pueiior the act. For if | had tried not to
perform the act, the bystander would have causetbrhecome intoxicated by injecting
in me the drug. And if | had performed the actle/lmtoxicated, | would have had an
intoxication defense for it, and the state woultmeove punished me for it. So in neither
case would the revised condition unacceptably kethiai | do not deserve to be punished
for the act.

In response, there might be significant costsiéostate's adopting or not adopting
the revised condition as a constraint on the canditunder which it punishes criminal
actors. On the one hand, if the state were natltpt the constraint, it would restrict
people's ability to plan on making choices that Md@afeguard them from being
punished. So as we have discussed, people migit @alditional costs of insecurity in
response to the possibility of being punished &nfgrming criminal acts with the
relevant defenses. On the other hand, if the state to adopt the constraint, it would
restrict people's ability to plan on making choitiest would safeguard them from being
victims of criminal acts. Punishing criminal agavith the relevant defenses would have
a general deterrence effect that would be absatdrihe constraint. If the state were not
to punish criminal actors with the relevant defensewould provide fewer people with a
fair opportunity to avoid being victims of criminatts. So as we have discussed, people
might incur additional costs of insecurity in regpe to their higher probability of being

victims of criminal acts.
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But whether or not the benefits would outweighthsts of adopting the revised
condition as a constraint, it is not a necessanglition of punitive desert. A criminal
actor might deserve to be punished for her act é\are lacked a fair opportunity to
avoid being punished for it. To illustrate, coresidariants of the previous cases. In the
first, suppose the state punishes me for perforriiagriminal act under conditions in
which the state does not recognize a defense ekdwas a mitigating factor. Then |
lacked a fair opportunity to avoid being punishedif. For if | had tried not to perform
the act, the bystander would have put me undersdurdnd if | had performed the act
under duress, the state would have punished medoyway. In the second case,
suppose the state punishes me for performing thenal act under conditions in which
the state does not recognize a defense of inteaicas a mitigating factor. Then | also
lacked a fair opportunity to avoid being punishedthe act. For if | had tried not to
perform it, the bystander would have caused metoine intoxicated by injecting in me
the drug. And if | had performed the act whileokitated, the state would have punished
me for it anyway. So in both cases, the revisediitmn unacceptably entails that | do
not deserve to be punished for the act.

In clarification, there is something objectional®ut the state in each case. But
what is objectionable is not the state's punishiegfor my criminal acts or imposing on
me an undeserved punishment. Given that | perfdtime acts with no defenses, |
deserved to be punished for them even though ethekfair opportunity to avoid being
punished for them because the state does not reeditpe relevant defenses. Rather
what is objectionable is precisely the state'sgyadf not recognizing these defenses as
mitigating factors. The policy is objectionablechase criminal actors with these
defenses do not deserve to be punished. The dlaomgh, that criminal actors with
defenses do not deserve to be punished is pretisehjaim that stands in need of

justification.
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In the final analysis, the fairness theories dradrt potential variants are
problematic for at least two reasons. First, dasibtful that any fair opportunity of
avoidance principle is a necessary condition oftpuendesert. Such principles seem
open to counterexamples involving counterfactuarireners or non-standard punitive
policies involving strict liability. So it is dodful that such principles could explain why
criminal actors with any full defenses deserve apighment. Second, even if such a
principle is a necessary condition of punitive dgsts explanatory power would likely
be limited. As we have seen, it is doubtful thattsprinciples could explain why
criminal actors with some full defenses do not desé be punished. For criminal
actors with some full defenses, like consent arddrde of others, seem capable of
having a fair opportunity to avoid any relevant sequence. It is also doubtful that such
principles could explain why criminal actors witlera partial defenses deserve to be
punished only to a mitigated degree. Criminal ectath some partial defenses might
have only a partially unfair opportunity to avomhse relevant consequence. But it is not
clear how such degrees of unfairness could explaynthey deserve to be punished only
to a mitigated degree.

D. An Expressive Theory

An expressive theory might point out that punighsomeone expresses an
attitude of moral blame toward h&r.Such an attitude might be resentment or
indignation. Given the expressive aspect of punesfit, an expressive theory might state
the following necessary condition of punitive déser criminal actor deserves a
punishment only if the punishment would not expassinwarranted attitude of moral
blame toward her. So a criminal actor deservasaspment only if the punishment

would not express too much blame toward her. Pumgscriminal actors with full

79. SeeJOEL FEINBERGThe Expressive Function of PunishmémtDOING AND DESERVING:
ESSAYS IN THE THEORY OF RESPONSIBILITY 98 (1970).

164



defenses would express too much blame toward tiemause punishing them would
express some blame toward them, and they are aditdameworthy. Thus, they do not
deserve to be punished. More generally, punistiimginal actors with partial defenses
to an unmitigated degree would express too muandl@ward them because punishing
them to an unmitigated degree would express antigated degree of blame toward
them, and they are blameworthy only to a mitigategree. Hence, they do not deserve
to be punished to an unmitigated degree.

In response, the theory is open to at least twectibns. First, it merely assumes
that criminal actors with full defenses are natlhblameworthy, and those with partial
defenses are blameworthy only to a mitigated degBag these claims stand in need of
justification. Given that criminal actors withdull defenses are blameworthy to some
degree, it is not clear why those with full defennaee not also blameworthy to some
degree. And given that criminal actors withouttigddefenses are blameworthy to an
unmitigated degree, it is not clear why those withmartial defenses are not also
blameworthy to an unmitigated degree. Becausédmry provides no justification for
these assumptions, it is unpersuasive.

Second, the theory is circular. On a standard vattitudes of moral blame
consist at least partly in certain demaftig.o feel an attitude of moral blame toward
someone is to make or feel certain demands on®e@to express an attitude of moral
blame toward someone is to express certain den@anber. One demand that is
constitutive of an attitude of moral blame is tle@énd to undertake a punishment or,

more precisely, the burdens constitutive of a |chmisnt£.31 Punishing someone expresses

80. SeeDARWALL, supranote 23, at 17; STRAWSONupranote 8, at 14-15, 21-22; Wats@upra
note 8, at 121, 126-28.

81. Attitudes of moral blame are sentiments dfiges Seel.S. MILL, UTILITARIANISM, 87-107
(Oxford, 1998). As such, they are a subset ddititudes of moral disapproval. | do not claimttha
demand to undertake a punishment is constitutial difie latter. | only claim that such a demasd i
constitutive of moral blameSeeid. at 93, 95 (claiming that attitudes of moral blagsesentiments of
justice involve both a desire to punish their ot§eand the judgment that their objects can be phppe
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an attitude of moral blame toward her by expresgsigonstitutive demand on her to
undertake the punishment. So to claim that a pumesnt expresses an unwarranted
attitude of moral blame toward someone is to cldiat the punishment expresses an
unwarranted demand on her to undertake the punigthrdand to claim that a demand on
someone to undertake a punishment is unwarranestipposes that she does not deserve
the punishmengf As a consequence, the expressive theory is airaqulirtue of the fact
that it presupposes what it aims to expfgin.

To clarify, consider criminal actors with full agfses. The theory tries to explain
why they do not deserve any punishment on the gssomthat any punishment would
express too much blame toward them. But to cla@b any punishment would express
too much blame toward them is to claim that anyighment would express an
unwarranted demand on them to undertake the pueishnAnd to claim that a demand
on them to undertake any punishment would be uranted presupposes that they do not
deserve any punishment. The claim, though, theat do not deserve any punishment is
precisely the claim to be explained. Consider eaminal actors with partial defenses.
The theory tries to explain why they do not desenveinmitigated punishment on the

assumption that such a punishment would expressitat blame toward them. But to

punished)cf. Thomas BaldwinPunishment, Communication, and ResentpieiRUNISHMENT AND
POLITICAL THEORY 124, 128, 130, 132 (Matt Matraverd., 1999) (claiming that resenting someone
involves the judgment that she should be punishEABEPH BUTLERSermon VIII: Upon Resentment
in THE WORKS OF JOSEPH BUTLER 141 (W.E. Gladstone £896) (suggesting that attitudes of
resentment and indignation toward someone involdesire that she be punished).

82. The considerations that determine whethersthie warranted in demanding someone to undeatake
punishment are narrower than the consideratiorisiftarmine whether others have most reason toedesi
to demand her to undertake the punishment. Tleeaat considerations are the ones that determine
whether she is obligated to others to undertakgtimshment.Cf. Copp,supranote 50, at 271-75;
DARWALL, supranote 23, at 96-99. For related discussion orisiinction between the considerations
that make an attitude warranted, fitting, or ragilcaind the considerations that make an attitudieatds,

see the works cited supranote 23.

83. Cf. Baldwin,supranote 81, at 130, 132 (expounding a similar cindtylabjection to attempts to

justify punishing someone on the grounds that gimgsher would express a warranted attitude of
resentment toward her).
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claim that an unmitigated punishment would expteesnuch blame toward them is to
claim that such a punishment would express an uawid demand on them to
undertake the punishment. And to claim that a aehwa them to undertake an
unmitigated punishment would be unwarranted pressggpthat they do not deserve such
a punishment. The claim, though, that they dodeserve an unmitigated punishment is
precisely the claim to be explained. Becauselberly presupposes the claims it aims to
explain, it is circular.

E. A Restorative Signaling Theory

As | argued in Chapter 1, RS explains why and haweh criminals with no
defenses deserve to be punished by explaining ndyrhust undertake a punishment to
fulfill the obligation of restoration they incurdm committing their crimes. According to
RS, when someone commits a crime without a defegeyundermines certain
conditions of trust in the sense that she undersriine conditions that are necessary for
others' being justified in believing that she i$ disposed to commit crimes. She is
obligated to restore those conditions because sisles restores them, she will cause
others to incur the costs of insecurity.

To restore the conditions of trust, she must destrate to others that she has a
good will in the sense of a stable dispositioneappropriately motivated by the moral
reasons against violating the rights of others.d@monstrate that she has a good will,
she must demonstrate that she has a stable dispdsitcare highly about the interests of
others. To demonstrate this, she must demonshateshe has acted with a sufficiently
high degree of benevolence for a sufficiently ltinge after committing her crime. To
demonstrate that she has acted with such benewlsine must sacrifice some of her
sufficiently important personal interests for afgigntly long time for the sake of
benefiting others.

According to the main principle of RS, a criminlgserves a punishment for her
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crime that is no more severe than the burdens sis¢ undertake to fulfill the obligation
of restoration she incurs from committing her crintie other words, a criminal deserves
to be punished for her crime no more severely tharburdens she is obligated to
undertake to restore the conditions of trust stermined by committing her crinfé.
Given RS's explanation of why and how much cridsimath no defenses deserve
to be punished, we can see its explanation of hashnariminal actors presumably
deserve to be punished for their acts. According$, a criminal actor deserves to be
punished for her act no more severely than thedmgdhe must undertake to fulfill the
obligation of restoration she incurs from perforghiver act. When someone performs a
criminal act, there is a presumption that she cdiehia particularly serious crime in
performing it. Thus, she presumably disrespediedights of others to a particularly bad
degree in performing it. As a consequence, sheupmably has a particularly bad
disposition to commit crimes. So she is presumdlsposed to flout a relevant class of
the moral reasons against violating the rightstbés. And so presumably there is a
particularly bad deficiency in the degree to whstte cares about the interests of others.
Thus, there is a presumption that by performingdogrshe undermined conditions of
trust to a particularly bad degree. On the assiompihat she has the capacity to restore
those conditions of trust, she is presumably ot#ig@o do so. Assuming she has an
obligation of restoration, there is a presumptiuat she must undertake certain burdens
to fulfill it. Hence, she presumably deservesa@iinished for her act as severely as
those burdens, but no more severely. Given R®eation of how much criminal
actors presumably deserve to be punished for dogsr we can now see how it explains

the mitigating effects of the main types of defense

84. As a corollary, a criminal does not deserpaigishment for her crime that is more severe than t
burdens she must undertake to fulfill the obligatid restoration she incurs from committing it. omer
words, a criminal does not deserve to be punisbeldr crime more severely than the burdens she is
obligated to undertake to restore the conditionsust she undermined by committing it.
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1. Typel Defenses

Consider type 1 defenses, which mitigate how badigiminal actor disrespected
the rights of others in performing her act. Sugpasriminal actor has a full type 1
defense. Then she did not commit a crime in petiiog her act. Although she might
have violated the rights of others, she did natedigect their rights in performing the act.

For example, she might have been caused to petf@ract against her will by mere
force; she might not have believed her act woulgtlihe type of consequences that make
it a criminal act; or she might have been appragiyanotivated to perform the act by her
belief that particular considerations obtained \Wwhag entailed that her performing it
would not violate the rights of others or b) praicher with most reason to perform it.

As a consequence, the act is not strong evidetetiie is disposed to commit crimes.
Thus, she did not undermine any conditions of toygperforming the act. So she does
not incur an obligation of restoration from perfangnit. Therefore, she does not deserve
to be punished for the act.

To illustrate, consider a criminal actor with 3 type 1 defense of duress.
Suppose she commits a theft in response to anothegat to kill her unless she commits
it. In this case, her theft is not a crime. Alligh she might have violated the rights of
the theft victim, she did not disrespect his righgésause her reasons in favor of
committing the theft outweighed her reasons agiingts a consequence, her theft is not
strong evidence that she is disposed to commitexinso she did not undermine any
conditions of trust by committing the theft, andsé® does not incur an obligation of
restoration from committing it. Therefore, she sloet deserve to be punished for

committing the theft.

85. | assume a person can have agent-relativeng#s care about her own interests out of propoto

the interests of othersSege.g, NAGEL, supranote 73, at 171-75; SCHEFFLE8&ypranote 75, at 20;
BERNARD WILLIAMS, A Critique of Utilitarianismin UTILITARIANISM: FOR AND AGAINST 75,
108-18 (J.J.C. Smart & Bernard Williams eds., 1973) | assume someone might have most reason not t
resist a threat under duress even though the oidftects of not resisting the threat would makénd so
non-optimific for the reasons we discussed earlier.
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Suppose a criminal actor has a mere partial typefdnse. Then although she
committed a crime in performing her act, the criwas not as serious as presumed.
Thus, the defense mitigates the seriousness afittne she committed in performing the
act. It mitigates how badly she disrespecteditites of others in performing the act. So
the defense mitigates the badness of the dispeddicommit crimes that others are
justified in believing she has on the basis ofdatr And so the defense mitigates the
deficiency in the degree to which she cares abihérs that they are justified in believing
she has on the basis of her act. In sum, the siefeitigates how badly she undermined
conditions of trust by performing the act. As asequence, the defense mitigates the
severity of burdens she must undertake to rest@rednditions of trust she undermined
by performing the act. So it mitigates the seyeaftburdens she must undertake to fulfill
her obligation of restoration. Therefore, the degemitigates how much she deserves to
be punished for the act.

2. Type 2 Defenses

Consider type 2 defenses, which block the otherjustified inference from the
fact that someone performed a criminal act to lawiry the presumed disposition to
commit crimes at the time of assessment. Supposenaal actor has a full type 2
defense. Then she might have committed a crinpeiforming her act. But given the
defense, the act is not strong evidence that stiisp®sed to commit crimes at the time of
assessment. For example, she might have perfaimeatt under conditions that would
standardly cause a temporary radical distorticamniragent's system of normative self-
governance. Thus, she did not undermine any dondibf trust at the time of
assessment by performing her act. So at the tfrassessment, she does not incur an
obligation of restoration from performing the adtherefore, she does not deserve to be
punished for the act.

To illustrate, consider a criminal actor with 3 fiefense of somnambulism.
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Suppose she intentionally killed others while slas wleepwalkin@f’ In this case, she

did commit a very serious crime in killing themheSdisrespected their rights very badly
in doing so. Nevertheless, her killing them is stobng evidence that she is disposed to
commit crimes at the time of assessment, whenssh@ake. For she killed the others
under conditions, namely a particular state ofislé@at would standardly cause a
temporary radical distortion in an agent's systémoomative self-governancsé. Thus,

she did not undermine any conditions of trust atttme of assessment by killing the
others. So at the time of assessment, she do@scaotan obligation of restoration from
killing them. Hence, she does not deserve to Imésped for the crime.

Suppose a criminal actor has a mere partial typef@nse. Then she might have
committed a crime in performing the act, and themermight have been as serious as
presumed. She might have disrespected the riglothers to the presumed degree in
performing the act. Nevertheless, the defendensitigates the badness of the
disposition to commit crimes that others are judiin believing she has at the time of
assessment on the basis of her act. Thus, thesgefeitigates how badly she
undermined conditions of trust at the time of assest by performing her act. So it
mitigates the severity of burdens she must underiakestore the conditions of trust she
undermined by performing the act. And so it mitggathe severity of burdens she must
undertake to fulfill her obligation of restoratiahthe time of assessment. Therefore, the
defense mitigates how much she deserves to behmehfer the act.

3. Type 3 Defenses

Consider type 3 defenses, which are considerati@tsindermine a criminal

86. For an actual case involving homicidal somnalisin, see The Queen v. Parks [1992] 2 S.C.R. 871
(Canada).

87. Cf. Rosalind CartwrightSleepwalking Violence: A Sleep Disorder, a Legémma, and a

Psychological Challengel61 AM. J. PSYCHIATRY 1149, 1150 (2004) (desargpihe state of sleep in
which sleepwalking violence standardly occurs).
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actor's capacity to respond appropriately to theveat class of moral reasons at the time
of assessment. Suppose a criminal actor has gyhall3 defense. Then she might have
committed a crime in performing her act, and thtengight be strong evidence that she is
disposed to commit crimes at the time of assessnimthe act might be strong evidence
that she is disposed to flout a class of moralaessgainst violating the rights of others.
Thus, she might have undermined conditions ot tsygerforming her act.
Nevertheless, even if the criminal actor did untae conditions of trust, she is
not obligated to restore them. For a person igatdd to do something only if others can
fairly demand her to do £ And others cannot fairly demand someone to doesioimy
that she lacks the capacity to Hoso a person is obligated to do something orgpée
has the capacity to do’t. If a criminal actor has a full type 3 defenseHer act, she
lacks the capacity to respond appropriately toadrie relevant moral reasons that she is
presumably disposed to flout. Hence, she lacksapacity to restore any of the
conditions of trust she undermined by performingdet. Assuming others know she
lacks the capacity to respond appropriately tar¢evant moral reasons, there is nothing
she could do to justify others in believing thag shdisposed to respond appropriately to
them. Because she lacks the capacity to restgrefdhe conditions of trust she
undermined by performing her act, she is not obid#o restore any of them. As a
consequence, she does not incur an obligationstdnaion from performing her act.
Therefore, she does not deserve to be punishebddact.
To illustrate, suppose someone commits a theft aviull type 3 defense of

kleptomania, where kleptomania is an incapacitespond appropriately to the moral

88. Cf. Copp,supranote 50, at 271-75; DARWALLsupranote 23, at 96-99.
89. SeeCopp,supranote 50, at 271-75.
90. This is similar to the more general princitilat someone ought to do something only if shedzait.

Seed.; IMMANUEL KANT, THE METAPHYSICS OF MORALS 6:380 (Mry Gregor ed., 1996) (stating
that "he must judge that lsan do what the law tells him unconditionally thatdweghtto do").
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reasons against committing theft. In this casethedt is a crime. She disrespected the
rights of others in committing it. Given that sf@mmitted the theft as a kleptomaniac,
her theft is strong evidence only that she is disdado commit crimes of thelt. So her
theft is strong evidence only that she is dispdedtbut the moral reasons against
committing theft. Thus, she did undermine somealdans of trust by committing her
crime.

Nevertheless, she is not obligated to restoreetboaditions of trust to any degree
because she does not have the capacity to dosoesiore them to any degree, she must
have the capacity to demonstrate to others thaitsstisposed to respond appropriately to
the moral reasons against committing theft. Tcetthis capacity, she must have the
capacity to respond appropriately to such reas@us.as a kleptomaniac, she lacks this
capacity. Assuming others know she lacks the e¢gpacrespond appropriately to the
moral reasons against committing theft, there thing she could do to justify their
believing that she is disposed to respond appriglyito them. As a consequence, she
does not incur an obligation of restoration frormeaitting her theft. Therefore, she does
not deserve to be punished for the tR&ft.

Suppose a criminal actor has a mere partial typef@se. Then she might have
committed a crime in performing her act, and themermight have been as serious as
presumed. The act might justify others in beliguinat she has the presumed disposition

to commit crimes. So the act might justify othierelieving that she is disposed to flout

91. For this reason, kleptomania is also a patjs 2 defense to a crime of theft. In the stashdase, a
theft is strong evidence of a broader dispositmodmmit a broader range of crimes. As we disaligse
Chapter 1, criminals tend to exhibit a high degrEeersatility.

92. Although the kleptomaniac does not incur aligabion of restoration from committing her theshe
might still incur an obligation to compensate hietimns for their losses, and if her dispositiorctommit
theft is sufficiently bad, she might incur an ohlign to incapacitate herself by undertaking al civi
commitment. But neither requiring her to compeadegr victims nor incapacitating her would congtita
punishment per se. For neither would expressténds of moral blame toward her and neither wdagd
necessarily or intentionally burdensome for her.
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the presumed class of moral reasons against wigl#te rights of others. Thus, she
might have undermined conditions of trust to thespmed degree by performing her act.

However, even if she did undermine conditiongwéttto the presumed degree,
she is not obligated to restore these conditiolg iecause she lacks the capacity to do
so. To restore them fully, she must demonstrateshe is disposed to respond
appropriately to all the relevant moral reasonsisipgesumably disposed to flout. But
she lacks the capacity to demonstrate this beches&acks the capacity to respond
appropriately to all the relevant moral reasongiitue of having a partial type 3 defense.
Assuming others know she lacks this capacity etienothing she could do to justify
their believing that she is disposed to responda@pjately to all the relevant moral
reasons.

Because she has the capacity to respond appedpraaly to a subset of the
relevant moral reasons, she has the capacity tonnate that she is disposed to
respond appropriately only to a subset of themst&ois obligated to demonstrate that
she is disposed to respond appropriately onlydobeset of the relevant moral reasons.
Hence, the defense mitigates the degree to whiglsstbligated to restore the conditions
of trust she undermined by performing her act. éfriger obligation of restoration, she is
obligated to restore only to a partial degree threddions of trust she undermined by
performing her act. As a consequence, the defaitsgates the severity of burdens she
must undertake to fulfill the obligation of resttiom she incurs from performing her act.
Thus, the defense mitigates how much she desesespunished for the act.

4. Type 4 Defenses

Given its account of the three main types of defsnRS generates a more
general fourth type of defense. Type 4 defenses@msiderations that mitigate the
severity of burdens a criminal actor must undertakielfill the obligation of restoration

she incurs from performing her act. If a criminator has a full type 4 defense, she need
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not undertake any burdens to fulfill the obligatiddo she does not deserve any
punishment for her act. If a criminal actor hasadial type 4 defense, she might need to
undertake some burdens to fulfill the obligationt the necessary burdens are not as
severe as presumed. So the defense mitigates liotv she deserves to be punished for
her act. Although all type 1, type 2, and typeeBdses are a subset of type 4 ones, some
considerations can be type 4 defenses withouhéplinder the extension of the other
types. Consider three plausible candidates: lebdd, brainwashing, and a rotten social
background.

Consider childhood. In some cases, childhoodigesva type 1 defense.
Children are sometimes incapable of understandiegftfects of their acts on others.
When they perform criminal acts, they sometimesalobelieve their acts have the
properties that make them criminal ofiédn other cases, childhood provides a type 2
but not a type 1 defense. Unlike adults, childrtan do not have settled dispositions.
As they grow, their dispositions constantly chaafien in radical ways. So the mere fact
that a child was disposed to disrespect the rightdéhers when she performed a criminal
act is sometimes not strong evidence that shenigasly disposed later at the time of
assessmerit. In other cases, childhood provides a type 3 butrtype 2 or type 1
defense. Children sometimes lack the capacitgspond appropriately to the moral
reasons against violating the rights of ottérén other cases, though, childhood arguably
provides a type 4 defense but not one of the dylpers. Relative to adults, the
dispositions of children are standardly much moedl@able in the sense that they are
much more responsive to the demands of authogtydis. So even if children do

undermine conditions of trust to the presumed degred even if they have the capacity

93. SeeSCANLON, supranote 8, at 280.
94. See idat 280-81.

95. See idat 280.
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to respond appropriately to the moral reasons agsialating the rights of others, they
can standardly go a long way toward restoring tlooselitions merely by undertaking a
demanding but non-punitive course in moral educatibhe same cannot be said for
adults in the standard case. Hence, the facatheatinal is a child mitigates the severity
of burdens she must undertake to fulfill her oliliga of restoration.

Consider brainwashing, which is a means of changiperson's beliefs or the
norms she accepts. Brainwashing is coercive psiguatandardly carried out through
means of manipulation and dominatfSnWhen brainwashing is successful, it causes a
radical change in the victim's system of normasig-governance. In particular,
brainwashing can cause someone who accepts noaimsagommitting crimes to accept
norms requiring her to commit them. Now suppos#hsuperson commits a crime
because she has been brainwashed into acceptorgnaequiring her to commit it. In
such a case, she might not have a type 1 defecsedreshe might have disrespected the
rights of others to the presumed degree in committhe crime. She might not have a
type 2 defense because her crime might be stradgrese that she has the presumed
disposition to commit crimes at the time of assesgmMore strongly, she might
actually have such a disposition at the time oésssient. She might not have a type 3

defense because she might still have the capacrgspond appropriately to the moral

96. Brainwashing a victim often involves sevellahgents, such as 1) isolating her; 2) exercisitg to
control over her environment, especially the infation she receives and what is communicated to3)er;
physically debilitating her by, for example, prowig her with an inadequate diet, insufficient slespud
poor sanitation; 4) requiring her to perform refpegi tasks, like copying written material; 5) maulgting
her feelings of guilt and anxiety; 6) threatenioghnihilate her unless she accepts the beligismns of
her apparently all-powerful captors; 7) degradiegfor not accepting them; 8) subjecting her torpee
pressure; and 9) requiring her to act contrarjéolteliefs or norms that her captors want herjecteSee
Richard DelgadoAscription of Criminal States of Mind: Toward afBese Theory for the Coercively
Persuaded ("Brainwashed") Defenda68 MINN. L. REV. 1, 2-3 (1978).

97. For cases that arguably involve such brainimgsisee the cases of American prisoners of wangur
the Korean conflict at U.S. v. Batchelor, 19 C.M4B82 (1954); U.S. v. Fleming, 19 C.M.R. 438 (1954);
U.S. v. Olson, 20 C.M.R. 46 (1955). See also teeof Patricia Hearst at U.S. v. Hearst, 412 ppSu
873 (N.D. Cal. 1976).
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reasons against violating the rights of othersusllshe might have undermined
conditions of trust by committing her crime, an@ shight incur an obligation to restore
those conditions at the time of assessment. N&sleds, she still might have a type 4
defense for her crime. When brainwashed peopléeed from their captors and
undergo a rigorous but non-punitive psychiatriccess of deprogramming or
deconditioning, they are highly likely to rejecetbhanges that were induced in them
from the brainwashin&g. So when a criminal commits a crime as a result of
brainwashing, she can go a long way toward regjaranditions of trust by merely
separating from her captors and undergoing nontipuart'reatmeni’.9 Hence, the fact that
a criminal was brainwashed can mitigate the sgvefiburdens she must undertake to
fulfill her obligation of restoration®

Consider a rotten social backgrodﬂi:l.Someone with such a background is
standardly born into an environment involving, agpather things, extreme poverty, an
abundance of corrupting influences, a scarcityasifpve influences, and a perceived lack
of viable opportunities for escaping the environtnéduch a background can place a

high degree of pressure on someone to commit criesgecially property crimé&

98. SeeDelgadosupranote 96, at 9, 9 n.40, 30-32; ROBERT JAY LIFTONMOUGHT REFORM AND
THE PSYCHOLOGY OF TOTALISM: A STUDY OF "BRAINWASHIG" IN CHINA 86-151 (1961).

99. To obtain such separation and treatment, hiewashed criminal will likely require the assista of
the state.

100. In addition to providing a type 4 defensajiwashing might also provide a type 2 or type fenise.
A criminal actor could have a type 2 defense afriwashing if she performed her act as result of
brainwashing, and she obtained treatment beforartteeof assessment. She could have a type 3 skefefn
brainwashing if her brainwashing undermined helacip to respond appropriately to the moral reasons
against violating the rights of others at the timfi@ssessment. Although brainwashing can be @part
defense, | leave it an open question whether itoeaa full defense.

101. U.S. v. Alexander, 471 F.2d 923, 961 (D.G. £973) (Bazelon, J., dissenting) (using the phras
'rotten social background").

102. Seee.g, David L. BazelonThe Morality of the Criminal Lay49 S. CAL. L. REV. 385 (1976);
Richard Delgadd;Rotten Social Background": Should the Criminal LBecognize a Defense of Severe
Environmental Deprivation? L. & INEQUALITY 9 (1985). Although a rotten sl background can
exert pressure on someone to commit crimes, itldiminoted that only a minority of those with sach
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Suppose someone commits a crime, such as thefisponse to pressures from her rotten
social background. Although she might lack a typg/pe 2, or type 3 defense for the
crime, she still might have a type 4 defense foEven if she undermined conditions of
trust by committing the crime, and has the capdoitgspond appropriately to the moral
reasons against violating the rights of others,csimerestore the conditions to a
significant degree by merely pursuing non-crimio@portunities to live under better
social conditions. Such opportunities include, agothers, opportunities for
meaningful employment, opportunities for severiegspnal ties with corrupting
influences, and opportunities to establish perstesiwith positive influence®® By
pursuing such opportunities, the criminal wouldefheerself from many of the factors in
her rotten social background that pressured heonamit crimes. Thus, the fact that a
criminal has a rotten social background can miéigae severity of burdens she must
undertake to fulfill her obligation of restoratioh.

In the final analysis, RS explains why defensesgatie how much criminal actors
deserve to be punished for their acts by explaimihg defenses mitigate the severity of
burdens they must undertake to fulfill the obligatbf restoration they incur from
performing their acts. In some cases, criminab@cvith defenses do not incur an
obligation of restoration from performing their &ctThey might not have undermined

any conditions of trust by performing their actsd @&ven if they did undermine

background actually succumb to such pressure amdndacrimes. SeeStephen J. Mors&he Twilight of
Welfare Criminology: A Reply to Judge Bazeléd S. CAL. L. REV. 1247, 1259 (1976).

103. Obtaining such opportunities would likely uegg the assistance of the state. Although theivigion
might be costly for the state, such costs are dabépgiven that their deprivation arguably constis an
injustice.

104. In addition to providing a type 4 defensegtéen social background might also provide a e
type 3 defense. A criminal actor could have a @pukefense of a rotten social background if shéopmed
her act against such a background, and she pumsunesriminal opportunities to live under betteriabc
conditions before the time of assessment. Sheldwmue a type 3 defense of a rotten social backgkdu
her background undermined her relevant capacitidedime of assessment. Although a rotten social
background can be a partial defense, | leave dpEm question whether it can be a full one.
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conditions of trust, they might lack the capacttyéstore them. In other cases, criminal
actors with defenses do incur an obligation ofardton, but their defenses nevertheless
mitigate the severity of burdens they must undertakfulfill the obligation.

VII. Blameworthiness

So far we have focused on how RS explains theyatitig effects of defenses on
punitive desert. In light of this explanation, ean see how RS explains their mitigating
effects on blameworthiness. As we have notedud#s of moral blame contain certain
demands, like the demand to undertake a punishrnihattare constitutive of the attitudes
themselves. According to RS, an attitude of mblame contains a demand to restore
conditions of trust and a demand to undertake iceloiardens to restore those conditions.
When others blame a criminal actor for her a@y foresuppose that she undermined
certain conditions of trust by performing the actd they demand her to restore those
conditions by undertaking certain burdens. Thédidhe severity of burdens they
demand her to undertake, the more they blame héindoact. The lower the severity of
burdens, the less they blame her for the act.

According to RS, the degree to which a criminabats blameworthy for her act
corresponds to the severity of burdens that otlersvarranted in demanding her to
undertake to restore the conditions of trust stdetmined by performing the act. The
higher the severity of burdens they are warrametemanding her to undertake, the more
she is blameworthy for the act. The lower the sgvef burdens, the less she is
blameworthy for the act. According to RS, otheeswaarranted in demanding a criminal
actor to undertake certain burdens to restoredhditions of trust she undermined by
performing her act if and only if she must undeetétkose burdens to fulfill the obligation
of restoration she incurs from performing the atus, by explaining the mitigating
effects of defenses on the severity of burdensdtainal actors must undertake to fulfill

their obligation of restoration, RS also explaimsit mitigating effects on how much
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criminal actors are blameworthy.
VIII. Conclusion

RS has important implications for the nature anehgth of the state's reasons to
recognize defenses as mitigating factors in itgtpuenpolicies. There are two possible
reasons why the state might recognize them. Onprbkehand, the state might do so on
the basis of considerations of value or efficientyparticular, it might do so because the
costs would outweigh the benefits of punishing amehactors with defenses to an
unmitigated degree. On the other hand, the stagktrdo so on the basis of
considerations of justice. By showing that defemaéigate how much criminal actors
deserve to be punished, RS shows that their mitig&ffects are indeed ultimately
grounded in considerations of justice. So evatwbuld be costly or inefficient to
punish criminal actors with defenses only to agaited degree, the state is still obligated

to do so as a means to respecting their rights.
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Chapter 4
Forgiving Criminals: What It Meansand When It isWarranted

|. Introduction

Suppose someone commits a crime by disrespetingghts of others in
performing a criminal act. She has no exculpatiafgnses. As a consequence, she is
blameworthy and deserves to be punished for timeecriWe also standardly presume she
could undertake some course of action that wouldamaforgiving her for the crime.
Our presumption generates two issues. One conedraisit means to forgive her.
Another concerns the conditions under which fongess would be warranted. To
appreciate these issues, we should distinguislviamgss from other positive responses
we might have to a criminal.

Forgiveness is distinct from mercy, which consistsot forcing someone to
undertake the burdens she is obligated to undettakben someone commits a crime
with no exculpatory defenses, she incurs an oltigab undertake a punishment for the
crime? If she caused harm to others, she also might mcwbligation to compensate
them for the harm, and fulfilling this obligationight be burdensome for her. Having
mercy on the criminal could consist in not forcimgy to fulfill either obligation or to
undertake the burdens necessary to fulfill thers.séch, having mercy on her is

consistent with continuing to blame her for thereiby continuing to feel an attitude of

1. Sege.g, JEFFRIE G. MURPHYForgiveness and resentmem FORGIVENESS AND MERCY 14,
20-21 (Jeffrie G. Murphy & Jean Hampton eds., 1988tinguishing mercy from forgiveness); Lucy
Allias, Wiping the Slate Clean: The Heart of Forgiven&&PHIL. & PUB. AFF. 36, 47-49 (2008)
(same).

2. Throughout the paper, | refer only to criminatso commit their crimes with no full exculpatory
defenses.
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moral blame toward hé’r.Forgiveness, though, involves the suspensioﬂ\atmﬁdef1

Forgiveness is not the mere suspension of bFanFleopIe can suspend blame for
no reason at all. For example, they can susperdiby a criminal merely because they
forgot about her crime. Or they can suspend blaraeely because they lose the capacity
to feel blame. Neither is forgiveness becausavergss involves suspending blame for
a reason. It involves the suspension of blame in responsejudgment. In this sense,
forgiveness not only is a judgment-sensitive algtor state of mind, but consists at least
partly in a judgmenf

Forgiveness, however, is not the mere suspensiblame for a reaso?‘\.PeopIe
might suspend blame merely for reasons that bdgroonwhether they would be
warranted in desiring to blame or in undertakimgy@cess of getting themselves to

blame® Call these 'state-based reaséhs=or example, people might suspend blame for

3. Throughout the paper, | refer only to blame ofioral kind. An attitude of moral blame might sihin
resentment, indignation, or guilSeee.g, P.F. STRAWSONFreedom and Resentmeimt FREEDOM
AND RESENTMENT AND OTHER ESSAYS 1, 13-15 (1974).

4. Sege.g, MURPHY,supranote 1, at 22 (claiming that forgiveness involi@swearing resentment);
Allias, supranote 1, at 41 (contending that forgiveness in®leeercoming retributive emotions).

5. Sege.g, MURPHY, supranote 1, at 22-23.

6. Seee.g, MURPHY, supranote 1, at 23-24 (claiming that forgiveness ineslforswearing resentment
for moral reasons).

7. SeePamela HieronymiArticulating an Uncompromising Forgivene$2 PHIL. &
PHENOMENOLOGICAL RES. 529, 530 (2001) (taking forgmess to involve a judgment or change in
view). For the idea of a judgment-sensitive atitusee T.M. SCANLON, WHAT WE OWE TO EACH
OTHER 20-24 (1998).

8. Seee.g, JEAN HAMPTON,Forgiveness, resentment and hatredFORGIVENESS AND MERCY
35, 36-37 (Jeffrie G. Murphy & Jean Hampton eds38).

9. SeeALLAN GIBBARD, WISE CHOICES, APT FEELINGS 37 (199Qdistinguishing the issue of
whether an attitude is rational from the issue bétlier desiring the attitude is rational, and rgpthmat a
person can rationally desire not to have a ratiattélde); Derek ParfiRationality and Reasonm
EXPLORING PRACTICAL PHILOSOPHY: FROM ACTION TO VAUES 17, 27 (Dan Egonsson, Jonas
Josefsson, Bjorn Petersson, & Toni Ronnow-Rasmussen 2001) (same).

10. | borrow this term from Derek ParfieeeJohn BroomeReason and Motivatioryl SUPPLEMENT

TO THE PROCEEDINGS OF THE ARISTOTELIAN SOCIETY 138-(2003) (discussing Parfit's use the
term).
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mere prudential or altruistic reasons concernis@ftects. Blaming can have harmful
effects on the well-being of both those who blameé #hose who are blamed. When
someone feels blame toward another, the feelietf tan impair her capacity to engage
in valuable activities or relationships with othgenerally. When someone learns that
others blame her, she can suffer a loss in sedkast So people might suspend blame
merely to avoid the harmful effects of blaming litsén this case, they would suspend
blame for a reason, namely a state-based reasatrth@&r suspension would not
constitute forgiveness, which involves the suspmnsi blame for the right kind of
reasons. The right kind concern only consideratibat bear on whether others would be
warranted in blaming§* Call these considerations 'object-based reator@thers

forgive someone only if they suspend blaming heesponse to their judgment that
certain considerations obtain which would makertbentinuing to blame her
unwarranted.

Forgiveness, though, is not the mere suspensibfaofe for object-based
reasons. Suppose someone commits a crime, ang blaene her for it. However, they
blame her too much; they feel too much resentmeinidignation:> So their attitude of
blame was never warranted. Now assume they reftetdte nature of her crime in a
"cool hour" and realize their mistake. In resporisey mitigate how much they blame

her for the crime and subsequently blame her anéywarranted degree. In other words,

11. For discussion on the problem of identifyihg tonsiderations that are relevant to whethettande
of blame is warranted or, in other words, fittingrational, see, e.g., Justin D'Arms & Daniel JamwhThe
Moralistic Fallacy: On the 'Appropriateness' of Btions 61 PHIL. & PHENOMENOLOGICAL RES.
65, 77 (2000); Justin D'Arms & Daniel JacobsBantiment and Valyé10 ETHICS 722, 745 (2000);
STEPHEN DARWALL, THE SECOND-PERSON STANDPOINT: M@RITY, RESPECT, AND
ACCOUNTABILITY 15-17 (2006); GIBBARD supranote 9, at 36-40; Parfisupranote 9, at 17-39;
Wlodek Rabinowicz & Toni Ronnow-Rasmuss&hg Strike of the Demon: On Fitting Pro-Attitudesl
Value 114 ETHICS 397, 397-423 (2004).

12. | borrow this term from Derek ParfiseeBroome,supranote 10, at 137-38 (discussing Parfit's use of

it).

13. SeeJOSEPH BUTLERSermon IX: Upon Forgiveness of Injuri@s THE WORKS OF JOSEPH
BUTLER 150, 151-52 (W.E. Gladstone ed., vol. 2,@8@oting this possibility).
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they rectify their previously unwarranted attituwfeblame toward her. In rectifying the
attitude, they suspend for object-based reasodeastta degree of blame toward the
criminal. However, the rectification does not ihneforgiveness, not even of a partial
kind. From the perspective of those who forgivaiminal, the criminal must earn their
forgiveness by making their continued blame towsedunwarranted. But if their blame
toward her was never warranted in the first pl#oese is nothing she must do to make its
continuation unwarranted. So forgiveness invothessuspension of only a previously
warranted attitude of blame. In other words, Wollves suspending blame that was
warranted prior to the considerations that makgiveness warrantet.

But lastly, forgiveness is not the mere suspensfanpreviously warranted
attitude of blame for object-based reasons. Aftenmitting her crime, suppose the
criminal subsequently suffers from a mental ilintegt causes her to lose the capacity to
respond appropriately to moral reasons or reasbasyokind. As a consequence, the
mental illness provides her with a full exculpatdsefense for the crimé. In response,
others might suspend for this object-based redsanpreviously warranted attitudes of
blame toward her. Their suspension, though, wetilldnot involve forgiving her.
Forgiveness involves suspending a previously wéthattitude of blame not just for any
object-based reasons, but only for a relevant dagsem. The challenge of demarcating

the relevant class is the challenge of understgndirgiveness.

14. Relatedly, forgiving a criminal for her crirpeesupposes that she was blameworthy fogéeAllias,
supranote 1, at 43But seeJOSEPH BUTLERSermon VIII: Upon ResentmeftSermon [X: Upon
Forgiveness of Injuriesn THE WORKS OF JOSEPH BUTLER 136-67 (W.E. Gladstedg vol. 2,
1896) (contending that forgiveness could consisbiawearing revenge and moderating a previously
unwarranted attitude of resentment). For thisrpritation of Butler, see CHARLES L. GRISWOLD,
FORGIVENESS: A PHILOSOPHICAL EXPLORATION 19-37 (@D).

15. In Chapter 3, | explain why such an incapagityvides an exculpatory defengeéf. SCANLON, supra
note 7, at 280 (describing defenses that consa iimcapacity to respond appropriately to reasons)
STRAWSON,supranote 3, at 8-10 (same); Gary WatsBesponsibility and the Limits of Evil: Variations
on a Strawsonian Themiea PERSPECTIVES ON MORAL RESPONSIBILITY 123 (John MatFischer

& Mark Ravizza eds., 1993) (same); R.A. DUFF, TR&AAND PUNISHMENTS, 14-38 (2005) (same);
VICTOR TADROS, CRIMINAL RESPONSIBILITY 124-29 (200%same); MODEL PENAL CODE art.

4 (same).
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In this paper, | defend a theory of what it meand when it is warranted to
forgive criminalst® In doing so, | demarcate the relevant class agaas for which
suspending blame toward them would constitute V@mgess. Ultimately, | defend the
theory by deriving it from a restorative signalithgory of punitive desert, which | call
'RS'. | argue that RS illuminates the contentlafre in a way that identifies the relevant
class of reasons. Thus, my argument uncovers partamt connection between the
concepts of punitive desert, blame, and forgivenégter defending the theory, | apply it
to several potentially controversial issues conogrthe forgiveness of criminals. The
applications shed further light on the nature ofjificeness itself and the conditions under
which it would be warranted.

1. A Restorative Signaling Theory of Punitive Desert

As | argued in Chapter 1, RS explains why cringragserve to be punished by
explaining why they must undertake a punishmefulidl the obligation of restoration
they incur from committing their criméé.According to RS, when someone commits a
crime, she undermines certain conditions of tnushe sense that she undermines the
conditions that are necessary for others' beintifipgsin believing that she is not
disposed to commit crimes. She is obligated ttoreghose conditions because unless
she restores them, she will cause others to imeucdsts of insecurity.

To restore the conditions of trust, she must destrate to others that she has a
good will in the sense of a stable dispositioneappropriately motivated by the moral
reasons against violating the rights of others.d@&monstrate that she has a good will,
she must demonstrate that she has a stable dispdsitcare highly about the interests of

others. To demonstrate this, she must demonshateshe has acted with a sufficiently

16. | leave it an open question how my theory nagply to those who perform acts that are wronigful
some sense but not serious enough to be crinfesug only on forgiving criminals for two reasonsirst,
their forgiveness is especially difficult to wartarBecond, the practical consequences of theiramtng
forgiveness are especially important.

17. In summarizing RS here, | make the same ppemifions | defended in Chapter 1.
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high degree of benevolence for a sufficiently Itinge after committing her crime. To
demonstrate that she has acted with such benewlehne must sacrifice some of her
sufficiently important personal interests for afsigntly long time for the sake of
benefiting others.

According to the main principle of RS, a criminlgserves a punishment for her
crime that is no more severe than the burdens sis¢ undertake to fulfill the obligation
of restoration she incurs from committing her crintie other words, a criminal deserves
to be punished for her crime no more severely tharburdens she is obligated to
undertake to restore the conditions of trust stdermined by committing her crinté.

[11. Blaming Criminals

RS illuminates the content of blame. A criminat only deserves to be punished
for her crime. She also is blameworthy for ithe sense that others would be warranted
in blaming her for the crime if presuppositions #&re to obtairt? On a standard view,
blame consists partly in certain demaftisor example, it contains a demand to

undertake a punishment or, more precisely, thedngdonstitutive of a punishméﬁt.

18. As a corollary, a criminal does not deserpeisishment for her crime that is more severe than t
burdens she must undertake to fulfill the obligatid restoration she incurs from committing it. oner
words, a criminal does not deserve to be punisbeldr crime more severely than the burdens she is
obligated to undertake to restore the conditionsust she undermined by committing it.

19. See Chapter 1 for my exposition of these jmassitions. Cf. D'Arms & JacobsorSentimentsupra
note 11, at 745 (noting that whether someone isamged in feeling a particular emotion, like blame,
toward something depends on what she has evidentelieving about it).

20. SeeDARWALL, supranote 11, at 17; STRAWSONupranote 3, at 14-15, 21-22; Wats@upra
note 15, at 121, 126-28.

21. Attitudes of moral blame are sentiments dfiges Seel.S. MILL, UTILITARIANISM 87-107
(Oxford, 1998). As such, they are a subset ddititudes of moral disapproval. | do not claimttha
demand to undertake a punishment is constitutial diie latter. | only claim that such a demasd i
constitutive of moral blameSeeid. at 93, 95 (claiming that attitudes of moral blaasesentiments of
justice involve both a desire to punish their ot§eand the judgment that their objects can be phppe
punished)cf. Thomas BaldwinPunishment, Communication, and ResentpieiRUNISHMENT AND
POLITICAL THEORY 124, 128, 130, 132 (Matt Matravexd., 1999) (claiming that resenting someone
involves the judgment that she should be punisi@d);LER, Sermon VIIJ supranote 14, at 141
(suggesting that attitudes of resentment and iradign toward someone involve a desire that she be
punished).
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RS illuminates the content of blame by identifysagne of the presuppositions and
demands constitutive of it. According to RS, blaznatains a demand to restore certain
conditions of trust by undertaking certain burdensrder to demonstrate a good will.
When others blame someone for a crime, they presgpihat she undermined certain
conditions of trust by committing it, and they derdder to restore those conditions by
undertaking certain burdens in order to demonsthateshe has a good wifl. The

higher the severity of burdens they demand henttettake, the more they blame for the
act. The lower the severity of burdens, the lbeg blame her for the act.

By illuminating its content, RS illuminates thenctitions under which blame
would be warranted. Suppose people blame a criffinaer crime. In doing so, they
presuppose that she undermined certain conditibtmasi by committing it, and they
demand her to restore those conditions by undegatertain burdens. Thus, their
attitude is warranted only if a) they are justifiadbelieving that the criminal really did
undermine the relevant conditions of trust by cotting her crime, and b) they are
warranted in demanding her to undertake the retdwanalens to restore those conditions.
Their demand is warranted only if they are justfin believing that the criminal really
must undertake those burdens to restore the relevaditions>>

V. Forgiving Criminals
A. The Meaning of Forgiveness

Given the content of blame and the conditions umdech it is warranted, we can

identify what it means to forgive a criminal. Sogp others feel a warranted attitude of

blame toward her for the crime. They are justifietbelieving that she undermined

22. When | speak of a demand to restore conditdtigist, | mean a demand to restore them by
demonstrating a good will. When | speak of a aneis restoring conditions of trust, | mean hetaesg
them in this way.

23. More generally, RS explains why the demanas$tore conditions of trust is warranted insofathas
criminal will cause others to incur the costs a&fdaurity unless she restores them, and peoplecarraly
warranted in demanding someone not to cause dtlaens, like the costs of insecurity.



certain conditions of trust by committing it, amety are warranted in demanding her to
restore those conditions by undertaking certaiés. To forgive the criminal for her
crime, they must suspend blaming her for it, amy thust do so for the right reason.
The right reason consists in their judging thatdhminal has restored the conditions of
trust she undermined by committing the crithen response to the judgment, they would
cease demanding the criminal to restore those tonsj and so would cease demanding
her to undertake any burdens as a means to regtbem. Thus, forgiving a criminal
involves suspending a previously warranted attitofdglame toward her by suspending
its constitutive demands in response to the rigtigment.
B. Degrees of Forgiveness

Forgiveness comes in degrees. It can be fulhargd. Before a criminal
commits her crime, others are justified in beligwath a particular baseline credence
that she is not disposed to commit criieBecause her crime is strong evidence that
she is so disposed, it undermines conditions st toy lowering the credence with which
others are justified in believing that she is rmtissposed. Thus, conditions of trust are

undermined to a degree, and they can be restormdégree.

24. Cf. Aurel Kolnai, Forgiveness74 PROCEEDINGS OF THE ARISTOTELIAN SOCIETY, 9011
(1973-74) (taking forgiveness to involve the judgethat the forgiven has undergone a change iri)hea
MURPHY, supranote 1, at 24 (stating that one reason peoplévi@@wrongdoer is because she has
repented or had a change of heart); HAMPT®Mjranote 8, at 86 (stating that forgiving someoneafor
wrongful act is "a way of removing it as evidende¢he state of his soul, so that one is able tgguldim
favorably without it," and forgiving her for thetaovolves the judgment that it "does not provided
evidence of the condition of the wrongdoer's sQ@RISWOLD,supranote 14, at 50 (suggesting that
forgiving a wrongdoer involves the judgement tha kas shown through deeds and words a commitment
"to becoming the sort of person who does not inflipury"); Allias, supranote 1, at 56-57 (stating that
"when you forgive the perpetrator your attitude aoels her as a person is no longer the negativéhane
her wrongdoing supports; in other words, the adissegarded in your ways of regarding and estegmin
her, and in this sense, the slate is wiped cla@hftze act is not held against her"); David Sussidantian
Forgiveness96 KANT-STUDIEN 85, 86 (2005) (pointing out thfargiveness involves a response to
wrongdoing that "can repair significant violatioofstrust).

25. A person's credence in a belief is her subjegrobability or degree of confidence that thédfés
true. For discussion on the concept of subjegiradabilities and their relation to objective prblities,
see DAVID LEWIS,A Subijectivist's Guide to Objective CharicePHILOSOPHICAL PAPERS:
VOLUME Il 83 (1986).
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Fully forgiving the criminal for her crime involggudging that she has fully
restored the conditions of trust she undermineddogmitting it. Given her crime's
evidentiary significance, full forgiveness involjeslging that she has provided others
with equally strong countervailing evidence thag ghno longer disposed to commit
crimes. Other things being equal, it involves jadghat she has justified others in
believing that she is not so disposed with theemed with which they would have been
justified in believing this if she had not commdtine crime. Thus, fully forgiving the
criminal for her crime involves ceasing to demaerdto restore any of the conditions of
trust she undermined by committing the crime, and svolves ceasing to demand her
to undertake any burdens to restore them. Sddrglveness involves fully suspending
all blame toward the criminal for her crime.

Unlike full forgiveness, forgiving a criminal onpartially for her crime involves
judging that she has restored some but not altdheitions of trust she undermined by
committing it. Given the crime's evidentiary sigrance, mere partial forgiveness
involves judging that she has provided others witbhng but not equally strong
countervailing evidence that she is no longer disddo commit crimes. Other things
being equal, it involves judging that she has figstiothers in believing that she is not so
disposed with a higher credence, but not a credasitegh as the one with which they
would have been justified in believing this if died not committed the crime. Hence,
partial forgiveness can involve ceasing to demasrddnrestore some but not all the
conditions of trust she undermined by committingdrene, and so it can involve ceasing
to demand her to undertake some but not all thddmns necessary to restore those
conditions. Partial forgiveness can involve coming to demand the criminal to restore
the conditions of trust left undermined by her @jrand it can involve continuing to
demand her to undertake the burdens necessarsttwegehem. So partial forgiveness

can involve suspending some but not all blame tdwlae criminal for her crime.



C. Forgiving from Three Per spectives

Forgiveness can be given from three perspectiwgssponding to three attitudes
of blame®® Assume someone commits a crime against anofkeen personal reactive
attitude, the victim is warranted in resenting ¢hieninal for her crime. As an impersonal
reactive attitude, anyone is warranted in feelmdjgnation toward her for the crime. To
forgive the criminal from the perspective of thetin or a third party, they must suspend
their warranted resentment or indignation by makigrequired judgment and ceasing
the relevant demands in respoﬁ7seBecause the criminal specifically disrespected th
rights of the victim, he likely finds the prospedtforgiving her most challenging. For
this reason, the criminal seeking forgiveness shbalconcerned primarily with the
victim's perspective.

Forgiveness can also be given from the perspecfitlee criminal herself. As a
self-reactive attitude, the criminal is warrantedaeling guilty for her crime. Mutatis
mutandis the same presuppositions and demandarthabnstitutive of resentment and
indignation are also constitutive of guilt. In lieg guilty for her crime, the criminal
presupposes that she undermined certain condiioingst by committing it, and she
demands herself to restore those conditions byrtaideg certain burdens in order to
demonstrate to others that she has a goodwillo forgive herself for the crime, she

must suspend her guilt by suspending its constgudemands in response to her

26. SeeSTRAWSON,supranote 3, at 13-15.

27. Although some writers assume that only thénaiof a crime can forgive the criminal, there & n
principled reason to hold such an exclusive vi&geEve Garrard & David McNaughtoin Defence of
Unconditional Forgivenessd04 PROCEEDINGS OF THE ARISTOTELIAN SOCIETY 3% A. 6 (2003)
(leaving room for forgiveness from third parties).

28. A person can be warranted in feeling guiltydommitting a crime that has not been detectedtbgrs.
In this case, she still presupposes that she mmded conditions of trust by committing her crimethe
sense that if others knew she committed it, theylevaot be justified in believing that she is natpbsed
to commit crimes. In demanding herself to restbese conditions, she demands herself to undeatake
course of action that would justify others in beiigy that she is not so disposed even if they weetearn
that she committed the crime. Her demand is wéedhgiven the inevitable risk that her crime witl b
detected and others will incur the costs of inségifrshe does not restore the conditions of trust
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judgment that she has restored the conditionsust.tr
D. Warranted Forgiveness

The conditions under which forgiveness is warrdfiedow from its meaning.
Suppose others fully forgive a criminal for hemeei. Their full forgiveness is warranted
if and only if they are warranted in judging theeshas fully restored the conditions of
trust she undermined by committing the crime. Assuhey only partially forgive her.
They judge that she has only partially restoredcthreditions of trust she undermined by
committing the crime, and in response, they redieeseverity of the burdens they
demand her to undertake to restore the other gondiof trust left undermined by her
crime. Their partial forgiveness is warrantednflanly if they are warranted in judging
that she has restored the conditions of trusteéadlevant degree, and they are warranted
in judging that she need not undertake the morersdwrdens to restore the other
conditions of trust that they continue demandingtbeestore. If others are not
warranted in making these judgments, they mightertakm nonetheless. So they might
forgive her nonetheless. But in this case, thegifeness would not be warranted.
E. TheValue of Warranted Forgiveness

When others are warranted in forgiving a crimitiagir forgiveness would
promote at least four values. First, they wouttrally reduce the costs of insecurity
they incur in response to her crime. They woult tbe criminal less. They would
engage in activities that would otherwise leavertheo vulnerable to her. And they
would not invest as heavily in costly precautionaxgasures to protect themselves from
her. Second, the criminal's self-esteem would anpupon learning that others forgive
her. People are ashamed to be regarded as urdrtisgw Third, forgiveness would
promote reconciliation between the criminal anceath They would enter into
relationships with each other, like friendshipsittivould not be rationally possible in the
absence of warranted forgiveness. Fourth, forgigsmwould benefit the relationships,

projects, and commitments of others generally. tRerfeeling of blame itself can be an
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all consuming experience that impairs one's capszisustain these important parts of
one's life.
V. Implications

Given my theory of forgiving criminals, we can seeere it stands on some
potentially controversial issues concerning thgesttb One issue concerns the relation
between forgiveness, punishment, apology, and cosgt®n. Others concern forgiving
the untrustworthy, the unforgivable, forgiving tiiead, and the elective nature of
forgiveness.
A. Punishment, Apology, and Compensation

Being warranted in forgiving a criminal not ons/gonsistent with, but also
standardly requires her having undertaken a pureshmro be warranted in forgiving
her, others must be justified in believing that bhs restored the conditions of trust she
undermined by committing her crime. As we discdss$e restore these conditions, she
must demonstrate that she has a good will. Tadsle must undertake certain burdens
for the sake of benefiting others. Such burdenslavstandardly constitute a punishment
taking the form of labor intensive community seevic

Providing an apology and compensation is alsccassary condition of warranted
forgivenes§.9 To warrant others in judging that she has redttre conditions of trust,
the criminal must apologize for her crime, and stust compensate her victims for the
harm she caused the3r(h.NegIecting to do either would indicate that she hot rectified
the deficiency in the degree to which she caresitatithers that she manifested in

committing her crime. More specifically, it woultdicate a persisting insufficient

29. Cf. GRISWOLD,supranote 14, at 49-50 (suggesting that warranted ¥ergss requires the
wrongdoer to communicate contrition and her retitat she performed the act).

30. In addition, other steps might also be necgdsaestore the conditions of trust and, hencayant
forgiveness. For example, the criminal might nedndergo some form of therapy and take steps to
eliminate aspects of her situation that pressurécheommit crimes, such as unemployment and ctéingp
social influences. Much will depend on the spesifif the case.
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concern for the interests of her victims. Whileessary, providing an apology and
compensation might or might not be sufficient tanaat forgiveness. This depends on
the form they take.

On the one hand, neither might be burdensomééctiminal to provide. For
example, she might apologize through mere chelpghé might compensate her victims
by effortlessly providing them with resources thlaé no longer needs or wants; or she
might compensate them by directing a third parsgrance company to compensate them
on her behalf. Assuming an apology and compensatie not burdensome for her to
provide, their provision would not demonstrate i@ has rectified the deficiency in her
concern for others.

On the other hand, providing an apology and corsggon might be burdensome.
For example, the criminal might express her applogl compensate her victims
through engaging in labor intensive community senaimed at benefiting them. In this
case, their provision would be part of her punishinier the crime’® Ultimately, the
extent to which an apology and compensation wafoagiveness depends on the extent
to which their provision constitutes the punishnidat the criminal undertakes to restore
the conditions of trust.

Although warranted forgiveness standardly requareast punishment, the issue
of whether it is consistent with a warranted demfandurther punishment depends on
whether it is full or only partial. Warranted pattforgiveness is consistent with such a
demand. When others are warranted in only partiatgiving a criminal, they are
justified in believing that she has restored sontenot all the conditions of trust she
undermined by committing her crime. So they cawbganted in demanding her to
undertake a further punishment to restore the tomgi of trust left undermined.

Warranted full forgiveness, however, is not comsistvith a warranted demand for

31. SeeR.A. DUFF, PUNISHMENT, COMMUNICATION, AND COMMUNIT 106 (2001) (noting that
a criminal's undertaking a punishment for her cragae constitute a forceful expression of her apglog
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further punishment. When others are warrantedllyg forgiving a criminal, they are
justified in believing that she has restored ail tonditions of trust she undermined by
committing it. So they are not warranted in denagdher to undertake any further
punishment to restore such conditions. As a carssze of RS, they would not be
warranted in demanding her to undertake any fugtheishment for her crime.
Moreover, it seems conceptually impossible for mtHelly to forgive a criminal for her
crime and at the same time punish her for the ctiramselves. For full forgiveness
would involve suspending all blame toward her fa@ trime, and punishing her for it
would express some blane.

B. Forgiving the Untrustworthy

If a criminal restores some but not all the caond# of trust she undermined by
committing her crime, then she remains untrustwoatheast to a degree. So others can
be warranted in partially forgiving an untrustwagrttriminal for her crime. There are
also at least two situations in which others cdaddvarranted in fully forgiving an
untrustworthy criminal.

One involves a repeat criminal. Her initial crionedermines conditions of trust
to a particular degree. It justifies others indahg with an unduly high credence that
she is disposed to commit crimes, and there isiausedeficiency in the degree to which
she cares about the interests of others. Assumeefises to restore these conditions of
trust. She refuses to apologize for the crime@@ompensate any of her victims or to
sacrifice any of her personal interests for theesE#flbenefiting anyone relevantly related
to her victims. So she is untrustworthy, and atlee not warranted in forgiving her
even partially for the crime.

Assume she commits a second crime against ditferetims. Her second crime

32. SeeJOEL FEINBERGThe Expressive Function of PunishmémtDOING AND DESERVING:
ESSAYS IN THE THEORY OF RESPONSIBILITY 95, 98 (197@iscussing the conceptual connection
between punishment and the expression of morald)lam

194



undermines additional conditions of trust. It jfiss others in believing with an even
higher credence that she has an even worse digpositcommit crimes and an even
worse deficiency in the degree to which she cavesittothers” Suppose, though, that
she fully restores the conditions of trust she umilged by committing her second crime.
She apologizes for it, compensates its victimd,sacrifices some of her sufficiently
important personal interests for a sufficientlyddime for the sake of benefiting people
relevantly related to its victims. Because shb/fidstored the conditions of trust she
undermined by committing her second crime, othexsaarranted in fully forgiving her
for it even though her first crime still makes hetrustworthy. In general, others can be
warranted in fully forgiving a repeat criminal feome but not all of her crimes, and the
remaining crimes might make her untrustworthy ast¢o a degree.

A second situation concerns the self-fulfillingura of trust* People
intrinsically desire to be trusted because thaynsically desire others to hold them in
esteem, and trusting them is one way of doingidwey instrumentally desire trust
because it is necessary for the formation andiburg of close relationships. They also
desire trust because it reduces others' costsefumity. So trusting someone provides
her with a good that she desires to maintain bydootg anything to undermine it.
Hence, trusting someone not to commit crimes cawxige her with additional prudential
and altruistic incentives not to commit them. Thussting someone can itself make her
more trustworthy.

The self-fulfilling nature of trust entails thair§iving a criminal can itself make

her more trustworthff. Because forgiving her involves judging that she hecome

33. Her disposition to commit crimes might be veoirs the sense that she is willing to commit more
serious crimes, and she is willing to commit criméth a higher frequency, in a broader range afagions,
and against a broader range of people.

34. Seee.g, Kolnai, supranote 24, at 105; Philip Pettithe Cunning of Trus24 PHIL. & PUB. AFF.
202, 212-17 (1995).

35. SeeKolnai, supranote 24, at 102-03.
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more trustworthy, it standardly involves placingigher degree of trust in her by
believing with a higher credence that she is ngpased to commit crimes. Assuming
the additional trust provides her with a good #tet desires to maintain, forgiving her
can itself make her more trustworthy. The trustramting effect of forgiveness entails
that others can be warranted in fully forgivinguartrustworthy criminal for her crime
when forgiving her would make her trustworthy ofegtst completely restore the
conditions of trust she undermined by committing it

To illustrate, suppose a criminal proceeds taoresihe conditions of trust she
undermined by committing her crime. She proceedstlertake the required
punishment and provide the required apology andoemsation. In doing so, she evinces
a significant desire for others' trust. Now suppsise succeeds in restoring the
conditions of trust up to the point at which forgiy her would itself completely restore
them. At this point, she has not fully restoreel tlonditions of trust and so is still
untrustworthy. However, others would be warrantefiilly forgiving her because their
doing so would itself complete the restoration arake her trustworthy.

For at least three reasons, though, the trustawting effect of forgiveness cannot
warrant full or even partial forgiveness unlessahminal undertakes a punishment and
provides an apology and compensation to demongtrateshe has a good wil. First,
the trust warranting effect of forgiveness is maadjiat best. Although its evidentiary
significance can be non-trivial, it can restore ¢baditions of trust only to a partial
degree and make the criminal only marginally mausttvorthy.

Second, forgiveness has a non-trivial trust waimgreffect only if others are
justified in believing that the criminal stronglesires their trust. Others would be
justified in believing this only if they were juB&d in believing that the criminal is

willing to restore the conditions of trust by uniddang a punishment. Unless the

36. SeeKolnai, supranote 24, at 103 (stating that if a wrongdoer hrasigded no sign of a change of heart,
then the reconciling or reforming effect of forginss would be "utterly dubious").
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criminal makes such a sacrifice, others would mojuistified in believing that her desire
for their trust is sufficiently strong.

Third, forgiveness has a trust warranting effadarge part by providing the
criminal with a prudential incentive not to comrmitmes. But to restore the conditions
of trust fully or to a significant degree, the cimal must demonstrate to others that she is
appropriately motivated by the moral reasons nabtamit crimes. She must
demonstrate that she is disposed not to commit #emn under conditions in which
doing so would be in her best personal interestsdemonstrate this, she must
demonstrate that she cares highly about the inteoésthers. To do so, she must
undertake the relevant punishment and provide alogp and compensation. By
demonstrating that she cares highly about othkesyw®uld thereby strengthen the trust
warranting effect of forgiving her by indicating éthers that she is appropriately
motivated by the altruistic reasons not to undeentire trust inherent in their forgiveness.
C. TheUnforgivable

A criminal might be unforgivable for her crimetino senses. On a weak sense,
she is unforgivable for the crime if and only iesis blameworthy for it, and others would
not be warranted in forgiving her for it if theydan all the facts about her capacities and
what she has actually done. On the weak senserithmal might be fully or partially
unforgivable. She is partially unforgivable forrfegime only if others would not be
warranted in fully forgiving her for it under thégalized conditions. She is fully
unforgivable for the crime only if others would ra® warranted in even partially
forgiving her for it under those conditions. A ideit criminal is unforgivable in the weak
sense because she refuses to restore the conditibmst she undermined by committing
her crime. At one extreme, she might refuse tcetiate any punishment or to provide
any apology or compensation in response to theecrim

Although unforgivable in the weak sense, defiaithimals need not be

unforgivable in a stronger sense. On a strongesensriminal is unforgivable for her
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crime if and only if she is blameworthy for it, atigére is nothing she could do to warrant
others in forgiving her for the crime if they weoeknow all the facts about her capacities
and actions. On the strong sense, a criminal nailglat be fully or partially unforgivable
depending on whether she could warrant othersliydu partially forgiving her for the
crime under the idealized conditions. A defiamtnonal need not be unforgivable in the
strong sense because she might be able to restoenditions of trust even though she
chooses not to. Although no criminal is fully urgivable in the strong sense, two
considerations could make her partially unforgieahl this sense.

A criminal might lose her capacity to respond appiately to some of the moral
reasons against violating the rights of otherse 3ériousness of a crime justifies others
in believing that the criminal is disposed to fleuyparticular class of such reasons. To
restore the conditions of trust she undermineddmynitting her crime, the criminal must
demonstrate that she is appropriately motivatetheyelevant moral reasons. Assuming
she has the capacity to respond appropriatelyd seasons, she can demonstrate that
she is appropriately motivated by them. But asssingelater loses the capacity to
respond appropriately to some of the relevant measons! If others know this, then
she cannot justify their believing that she is appiately motivated by all the relevant
moral reasons. She can justify their believing e is appropriately motivated by only
some of them. So she can warrant their judgingshe has restored some but not all the
conditions of trust she undermined by committingdrene. Because she can warrant
others in only partially forgiving her for the cranshe is partially unforgivable for it in

the strong sens&,

37. She might lose the capacity in two ways. 1@lght lose the epistemic capacity to recognize the
reasons or to appreciate them as reasons. Orightlose the volitional capacity to control whaes
intends in response to her judgments about whatketsons count for or against her intending.

38. After the criminal restores the conditiongrabt as much as she can, she would no longer be
blameworthy for her crime to any degree, as | latgriain. At that point, others might suspendoidine
toward her in response to their judgment that abkd the capacity to restore the conditions arthéur
But their full suspension of blame would not cotusé full forgiveness because it would not be spanse
to their judgment that she has fully restored theditions of trust she undermined by committing ¢réme.

19¢



A worse incapacity, though, would not make thenanal fully unforgivable.
Suppose she later loses her capacity to respond@piely to any of the relevant moral
reasons. If others know this, then she cannafyuseir believing that she is
appropriately motivated by any of these reasorssHg cannot warrant their judging that
she has restored any of the conditions of trususldermined by committing her crime.
Hence, she cannot warrant their even partiallyitomg her for the crime. But this does
not entail that she is unforgivable for it becaustorgivability presupposes
blameworthiness. When the criminal loses her agpexrespond appropriately to any
of the relevant moral reasons, she is no longenéeorthy for the crime because the
incapacity would provide her with a full exculpatatefense for it. Others would no
longer be warranted in blaming her for the crimeduse doing so would involve
demanding her to restore conditions of trust thatlacks the capacity to restore. And in
general, others are not warranted in demanding soen® do something that she lacks
the capacity to d&’

If a criminal retains the capacity to respond appately to the relevant moral
reasons, then she cannot be fully unforgivabldé&rcrime in the strong sense. She can
at least partially restore the conditions of ttgundertaking a punishment and providing
an apology and compensation to her victfthslowever, the seriousness of her crime
combined with her age might still make her paniathforgivable for it in the strong

sense. Consider two cases.

Mere partial forgiveness is consistent with thiksuspension of blame.

39. This principle is similar to the principle ttmeone ought to do something only if she cait.dSee
e.g, David Copp,Ought’ Implies 'Can’, Blameworthiness, and thenBiple of Alternate Possibilitiein
MORAL RESPONSIBILITY AND ALTERNATIVE POSSIBILITIES265, 271-75 (David Widerker &
Michael McKenna eds., 2003); IMMANUEL KANT, THE MEAIPHYSICS OF MORALS 6:380 (Mary
Gregor ed., 1996) (stating that "he must judge lleatan do what the law tells him unconditionally that he
oughtto do").

40. Cf. Trudy GovierForgiveness and the Unforgivabl@é AM. PHIL. Q. 59, 69-71 (1999) (emphasizing
that even persons who commit atrocities can undeogdive moral changes in their character).



First, suppose the criminal commits a monstroimesin which she disrespects
the rights of others to a monstrously bad degker. crime is strong evidence that there
is a monstrously bad deficiency in the degree tlwvbBhe cares about the interests of
others. To restore fully the conditions of trisdte must demonstrate that she has fully
rectified this deficiency. To do so, she mustwith an extremely high degree of
benevolence for an extremely long time. Givenuhavoidable constraints on the
duration of her life, it might be impossible forrlte do so since the required time would
inevitably extend past her death. Second, supgleseommits a less serious crime, but
does so very late in life. To restore fully thendions of trust, she would need to act
with a high degree of benevolence for a long tileg tvould again inevitably extend past
her death. In either case, she can restore thditmos of trust partially but not fully. So
she can warrant others in partially but not fublydiving her for either crime.

D. Forgiving the Dead

Death per se does not warrant forgiveness. Wieeimanal dies, she does restore
the conditions of trust in some sense. If oth@®kshe died, they are no longer justified
in believing she is still disposed to commit crimétowever, the judgment constitutive
of forgiveness is not merely that the criminal hestored the conditions of trust. It is that
she has restored them in the right way, demonsgrabi others that she has a good will in
the sense of being appropriately motivated by tbeahreasons against violating the
rights of others. A dead criminal has no will kt a

Assume, though, that the criminal restored thealitmms of trust in the right way
before she died. Whether others can be warrantegiving the criminal after her
death depends on what they are justified in baligviOn the one hand, suppose they are
justified in believing she is still alive. Thereghcan still be warranted in blaming her for
the crime. So when they learn that she restoredahditions of trust, they can be
warranted in forgiving her because they can suspezidblame toward her in response

to their warranted judgment that she restored dmelitions.

20C



On the other hand, suppose they know she dieén Ttey cannot be warranted in
blaming her because a dead person lacks the dagaeituired to be blameworthy. So
they cannot forgive her because forgiveness ingollie suspension of an attitude of
blame that was warranted prior to the considerattbat make the judgment constitutive
of forgiveness warranted. However, the concejpomgfiveness is still relevant in
assessing the moral quality of the criminal's lildthough the others cannot forgive her
when they learn that she restored the conditionruef, they are warranted in judging
that she was forgivable in the sense that they avbale been warranted in forgiving her
when she was alive if they had known she restdreset conditiond? When they learn
that the criminal was forgivable in this senseytlearn that the moral quality of her life
was better than they previously believed.

E. The Elective Nature of Forgiveness

The decision to forgive a criminal is electivetive sense that others are not
obligated to forgive her even when it would be wated’” In general, a person is not
obligated to others to feel only warranted attimittevard them or make only warranted
demands on them. She might have most reason fextlteuch attitudes or make such
demands, and so feeling the attitudes or makingléneands might be rationally
deficient. But the reasons at issue do not gemarabbligatiori> Merely feeling an
unwarranted attitude or making an unwarranted denoanrsomeone would not cause her
the kind of harm from which she has a right toteef So a criminal is not warranted in
demanding others to forgive her even if their feegiess would itself be warranted.

Nevertheless, it is entirely appropriate for thenmal to request warranted

41. Cf. GRISWOLD,supranote 14, at 120 (noting that the only mode of ifi@@gess available to victims
of dead wrongdoers is in the subjunctive).

42.5SeeGRISWOLD,supranote 14, at 67-69; Sussmauapranote 24, at 87.
43. Although someone is not obligated to abstaimfmaking unwarranted demands on others, she is

obligated not to force them to fulfill such demasidtsce such force would cause them the kind of harm
from which they have a right to be free.
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forgiveness for at least two reasdhsFirst, as we have discussed, warranted forgiveenes
would promote several good consequences for betbriminal and others. Second, the
criminal's requesting warranted forgiveness wotddli have good effects. It would
indicate that she desires to be trusted, andwoutd increase the trust warranting effect
of forgiving her. Conversely, her not requestiogyfveness would indicate an
indifference to whether others trust her and toféloe that they will incur the costs of
insecurity in response to not trusting her. Sorbquesting warranted forgiveness would
play an important role in restoring the conditi@fisrust she undermined by committing
her crime. Thus, a criminal is not only permittbdt also obligated to request
forgiveness from others when their forgiveness wdid warranted.
V1. Conclusion

When others forgive a criminal for her crime, thegge she has restored the
conditions of trust she undermined by committinghNtore specifically, they judge she
has restored those conditions by demonstratingstt@has a good will. So forgiveness
expresses an attitude of moral approval. Butitarway expresses approval of the crime
at issue. It does not involve a change in judgrabout the seriousness of the crime
itself. Rather forgiveness expresses approvdieimay the criminal has responded to
her crime. It involves a change in judgment altbatmoral quality of her dispositions.
For this reason, forgiveness makes reconciling thiéhcriminal rationally possible

without condoning the crime she commitf&d.

44, SeeGRISWOLD,supranote 14, at 50 n. 8 (crediting Ken Taylor withingtthat when an offender
requests or invites rather than demands forgivemesshows respect and sympathy for his victim").

45, SeeKolnai, supranote 24, at 95-98 (noting that forgiveness ismtistfrom condonation).
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