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It may be hard to believethat an abusive
partner can ever make good on histhreat togain
custody of thechildrenfrom hisvictim. After al, he
hasahistory of violent behavior and sheamost
never does. Unfortunately, asurprising number of
battered women lose custody of their children (e.g.,
Saccuzzo & Johnson, 2004). Thisdocument
describeshow this can happen through uninformed
and biased courts, court staff, evaluators, and
attorneysand how thevery act of protecting ones
children canlead totheir loss. It al'so describesthe
major legal and socia trends surrounding custody
and vigitation decisionsand the social science
evidence supporting the need to consider domestic
violenceinthesedecisions. It endswith some
recommendationsfor custody and visitationin
domestic violence cases.

Legal Trends

Over the past 200 years, the basesfor child
custody decisionshave changed considerably. The
patriarcha doctrineof fathers ownership of
children gaveway inthe 1920sand’ 30sto little
formal preferencefor one parent or the other to
obtain custody. When given such broad discretion,
judgestended to award custody to mothers,
especidly of young children. Themother-child
bond during the early, “tender years’ was
considered essential for children’sdevelopment. In
the 1970s, “ the best interests of the children”
becamethe predominant guideline, dthoughit

remains somewhat ambiguous (Fine& Fine, 1994).

It was presumably neutra regarding parental rights.
Littlewasknown then about the negativeimpact of
domestic violence onwomen and children, and
domesticviolencewasnot originaly includedinthe
list of factorsused to determinethe child’sbest
interest.

Statesmore recently cameto recognizethat
domestic violence needsto be considered in custody
decisions (Dunford-Jackson, 2004; Cahn, 1991;
Hart, 1992; for |legidative updatesfrom 1995
through 2005, see NCJIFCJ, http://mww.ncjfcj.org/
content/blogcategory/256/302/). Every state now
listsdomestic violence asafactor to be considered,
but doesnot necessarily giveit special weight.
However, sincethemid-1990s, stateshave
increasingly adopted the custody/visitation section of
theModel Code on Domestic and Family Violence
devel oped by the National Council of Juvenileand
Family Court Judges (NCJFCJ, 1994), increasing
from 10 states using the codein 1995 to 24 in 2006
(NCJFCJ, 1995g; 2007). These statutes usethe
model’swording, or smilar wording, that thereisa
“rebuttable presumption that it isdetrimental to the
child and not in the best interest of the child to be
placed in sole custody, joint legal custody, or joint
physica custody with the perpetrator of family
violence” (p. 33).1Although statutes have become
increasingly preciseregarding definitionsof domestic
violence, they may leavechildren vulnerableto
psychologica abusewhenitisnotincludedinthe
definition (Dunford-Jackson, 2004).

Statutes al so address other issues about custody
and visitation, such as standardsfor supervised
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vigitationand similar safeguards(Girdner & Hoff,
1996; Hart, 1990; Jaffe, Lemon, & Poisson, 2003),
exempting battered women from mandated
mediation (Dunford-Jackson, 2004; Girdner,
1996),2 protecting battered women from charges of
“child abandonment” if they fleefor safety without
their children (Cahn, 1991), and enabling aparent to
learnif apersoninvolved inacustody proceeding
has been charged with certain crimes (see
Pennsylvania's Jen & Dave Program onthe Web at
http://www.jendaveprogram.us/). Somerecent
statutesmakeit easier for victimsto relocateif
needed for safety reasons (Jaffe, et al., 2003;
NCJIFCJ, 1995a; 1999; see Zorza, 2000).

Other legal protectionsareaso available. For
example, inonestate (Tennessee), if aparent alleges
that achild isexposed to domestic violence, such
allegations cannot be used against the parent
bringing thealegation (NCIJFCJ, 2004). In another
state (Texas), amediated agreement can be declined
by the court if domestic violence affected the
victim'’sability to make the agreement (NCJIFCJ,
2005). Some states (M assachusetts, Ohio) now
makethe presumption that custody or visitation
should not be granted to anyonewhoisfound guilty
of murdering the other parent (for amore complete
review of theabovetrends, including legal reformsin
Australia, Canada, and New Zedand, see Jaffe, et
al. 2003).

Unfortunately, courtsand themental health
professiona sadvising them (Johnson, Saccuzzo, &
Koen, 2005; Fidds, in press) and lawyers (Fields,
2006) may pressurewomento stay tied to their
abusers. Inaddition, “friendly parent” provisonsin
statutes or policiescreate another factor for courts
to assessin custody decisions, favoring the parent
who will encourage frequent and continuing contact
with the other parent or foster abetter relationship
between the child and the other parent (Zorza,
1992). Despite areasonabl e rel uctanceto co-parent
out of fear of harm to themsalvesor their children,
battered women may end up being labeled
“unfriendly,” thereby increasing therisk of losing
their children (APA, 1996).

Alongwithlega changes, training and resource

manualsfor judgesand court managersare
available, including guidelinesfor selecting custody
evaluatorsand guardian ad litems(Dalton, Drozd, &
Wong, 2006; Maxwell & Oehme, 2001; Goelman,
Lehrman, & Vaente, 1996; Lemon, Jaffe, & Ganley,
1995; NCJFCJ, 1995b; NCJFCJ, 2006; National
Center for State Courts, 1997). One benchbook
coverscultura consderationsfor diverse
populations (Ramos & Runner, 1999). A recent
trendistheuseof “ parenting coordinators’ or
“gpeciad masters,” amenta heath or legal
professional with mediation training who focuseson
the children’sneedsand hel psthe parentsresolve
disputes. With the approval of the partiesand/or the
court, they can make decisionswithin the bounds of
the court order. TheAssociation of Family and
Conciliation Courtsprovide guiddinesfor parenting
coordinatorsand adiscussion of implementation
issues (AFCC, 2006; Coates, et a ., 2004). The
guiddinesrequirethat parenting coordinatorshave
training on domestic violenceand cautionthat “the
parenting coordinator’srole may beinappropriate
and potentially exploited by perpetrators of

domestic violence who have exhibited patterns of
violence, threst, intimidation, and coercive control
over their co-parent” (AFCC, 2006, p. 165). When
one parent seeksto maintain dominance over
another, the parenting coordinator may need to act
primarily asan enforcer of the court order.

Another legd trendisthe ordering of “virtual
vigitation” (Flango, 2003; Shefts, 2002). Web cams
and videoconferencing can supplement face-to-face
visitsor replaceface-to-facevisitsinmore
dangerous cases. Parents can read and play games
withtheir children and hel p them with homework.
The practice may loosen restrictions on parents
moving to different communities. In onecourt case,
thejudge ordered each parent to purchase and
install computer equipment that would allow video-
conferencing (Flango, 2003). In 2004, Utah passed
alaw gtating that virtual visitation should be
permitted and encouraged if available. In some
Sates, prisonsprovidevirtua visitation services
(PennsylvaniaDepartment of Corrections, http:/
www.cor.state.pa.us/dallas/site/default.asp). Virtual
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vigtsareuntested in domestic violencecasesand
arelikely to requirethe sametype of monitoring that
occurswith telephoneandin-personvists.

Despitethe abovetrendsfor improved
protections, some parentsand children believethe
legal system hasfailed them. They may form
grassroots support and advocacy groups, such as
networksinArizona (http://www.azppn.com/) and
Cdifornia(http://Awww.protectiveparents.com), that
conduct court watchesand hel p parentsshare
common court experiences, especialy whenthey
lose custody when trying to protect childrenand
themselvesfrom abuse. The CourageousKids
Network in Californiamakes suggestionsto other
childrenwho areforced to livewith an abuser or
mol ester when professionalsdo not believe them.
They describethemsel vesas* agrowing group of
young peoplewhose childhood was shattered by
biased and inhumane court rulings, which forced us
tolivewith our abusive parentswhilerestricting or
sometimescompletely eiminating contact with our
loving and protective parent. We know how horrible
itistobeforcedintothearmsof an abuser” (http://
WWW.courageouskids.net/). A national organization,
Kourtsfor Kids, worksto better protect abused
childreninthefamily courtsby increasing awareness
and education for judges, attorneys, guardiansad
litem, social workers, officersof thelaw, legidators,
and advocates (http://www.kourtsforkids.org/
index.php?option=com_frontpage& Itemid=1).In
2007, 10 mothersand avictimized child (now an
adult) and national and state organizationsfiled suit
againgt the United Stateswith the Inter-American
Commissionon Human Rights. They clamed that
the human rights of abused mothersand children
were not protected because custody was awarded
to abusersand child molesters(Klein, 2007; Stop
Family Violence: http:/Amww.stopfamilyviolence.org/
ocean/host.php?older=3).

Insummary, courtsinal statesmust now
consider domestic violencein custody and visitation
decisions, but only about half of themmakeit the
primary consideration. Legal innovationsinclude
protectionsfor survivorswho need to rel ocate due
to safety concernsand exemptionsfrom mandated

mediation. Many satestill have*friendly parent”
statutesthat do not recogni ze battered women's
realistic reluctanceto co-parent. Domestic violence
training materid sand guiddinesareincreasingly
availablefor judges, court managers, custody
evaluatorsand parenting coordinators. Recent
trendsincludetheuseof “virtud vistation” and the
development of grassroots protective parent and
advocacy organizations.

Parent M ost at Risk for Physically and
Emotionally AbusingtheChildren

Socia scienceevidence can help establishwhich
parentismost at risk to harmtheir children. The
most convincing evidencethat menwho batter their
partnersareasolikely to batter their children comes
fromanationaly representative survey (Straus,
1983). Half themen who battered their wivesa so
abused their children. Abusewas defined as
violencemore severethan adap or agpanking.
Battered women were half aslikely asmento abuse
their children. Severa non-representative surveys
show similar results(reviewed in Saunders, 1994,
and Edleson, 2001). When battered women are not
inaviolent relationship, thereissomeevidencethat
they aremuch lesslikely to direct anger toward their
children (Walker, 1984). Asexpected, timeaway
from the abuser seemsto benefit battered mothers
and their children (Rossman, 2001).

Emotional abuse of children by menwho batter
isevenmorelikely than physica abuse because
nearly al of thesemen’schildren are exposed to
domestic violence (Wolfe, Crooks, Mclntyre-Smith,
& Jaffe, 2004). Thisexposureto domestic abuse by
their fathersoften congtitutesasevereformof child
abuse. The serious problems associated with
witnessing abuseare now clearly documented (e.g.,
Edleson, 1999; Graham-Bermann & Edleson,
2002; Kitzmann, Gaylord, Holt, & Kenny, 2003;
Wolfe, Crooks, Mclntyre-Smith, & Jaffe, 2004).
Theseinclude short- and long-term negative
emotiona and behavioral consequencesfor both
boysand girls. However, one must be cautious
about generdizing thesefindingstomost or dl
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children sincemany children find resourcesthat
buffer theill effectsof theviolence (Edleson, 2006).
Parentsmay not redizethat their children can be
affected, evenif they do not seetheviolence. For
example, children may behidingintheir bedrooms
listening to repeated threats, blows, and breaking
objects. They may beafraid their mother will be
injured or killed and in many casesthey intervene
physicdly (Edleson, Mbilinyi, Beeman, &
Hagemeister, 2003). However, they may have other
reactions, such asdivided loyaltiestoward their
parents, guilt about not being abletointervene
effectively, and anger at their mothersfor not leaving
(Margolin, 1998; Saunders, 1994). If mothers
cannot find safety, their fearsand depression may
reducetheir ability to nurture and support their
children asthey normally would (Jaffe & Crooks,
2005).

Asaresult of children’sexposureto domestic
violence, mothersmay beunjustly blamed for
harming their childrenin caseswhereevauatorsand
practitionersdo not understand the dynamics of
abuse (Edleson, 1999). Casesare sometimes
labeled asa“failureto protect” sincemothersare
supposedly capableof protecting their childrenfrom
the physical and emotional abuse of their partners
(Enos, 1996). Battered women may even face
criminal charges(Kaufman Kantor & Little, 2003;
Sierra, 1997) or removal of their childreninto foster
care (Edleson, Gassman-Pines, & Hill, 2006).
However, battered women’sactionsusualy come
fromtheir desireto carefor and protect their
children. They may not leave because of financial
needs, family pressures, believing the children need a
father, or thefear that hewill make good onthreats
to harmthe children or gain custody (Hardesty &
Chung, 2006; Hardesty & Ganong, 2006). They
often leavethere ationship when they recognizethe
impact of violenceon their children, only toreturn
when threatened with even greater violence or out of
economic necessity (Anderson & Saunders, 2003,
2007). Innovative programs have been devel oped to
addressthese concernsby helping to coordinate the
actionsof child protection, domestic violence, and
family court systems. The" Greenbook Initiative”’

sponsored by thefederal government isanotable
example (Dunford-Jackson, 2004; for information
see: http://mww.thegreenbook.info/). Onapolicy
level, afew statesalow evidenceto show that the
non-abusive spousefeared retaliation from her
partner and thus could not reasonably prevent abuse
tothechild. However, most of these statesimpose
restrictionson how quickly the protective parent
must providethisevidence and how it must bedone
(Jaffe, etal., 2003).

FactorsRelated to Risk tothe Children

Inagiven custody case, anumber of factors
may correctly or incorrectly beattributed to therisk
of child abuse and exposureto domestic violence.
Several of thesefactors— parental separation,
childhood victimization of the parents, the parents
psychological characterigtics, and abuser
interventions— are discussed next.

Parental Separation

Parental separation or divorce doesnot prevent
abuseto children or their mothers. Onthe contrary,
physical abuse, harassment, and stalking of women
continueat fairly high rates after separation and
divorceand sometimesonly beginor greatly
esca ate after separation (Hardesty & Chung,
2006). Homicidal threats, stalking, and harassment
affect asmany as 25%-35% of survivors(e.g.,
Bachman & Saltzman, 1995; L eighton, 1989;
Thoennes & Tjaden, 2000). Inaddition, uptoa
fourth of battered women report that their ex-
partner threatened to hurt the children or kidnap
them (e.g., Liss& Stahly, 1993), and children may
witnessviolence more often after separation than
before (Hardesty & Chung, 2006). Separationisa
time of increased risk of homicidefor battered
women (Saunders & Browne, 2000), and these
homicides sometimes occur inrelation to custody
hearingsand visitation exchanges.

Many abusers appear to usethelegal systemto
maintain contact and harasstheir ex-partners
(Bancroft & Silverman, 2002; Hardesty & Ganong,
2006), at timesusing extensive and lengthy litigation
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(Jaffe, etd., 2003). Children may also beharmed if
theabuser underminestheir mothers authority,
disparages her character infront of thechildren, and
attemptsto usethe children to control the mother
(Bancroft & Silverman, 2004); thisappearsto occur
more often after separation by themost severe
abusers(Beeble, Bybee, & Sullivan, 2007).
Childrenarea so likely to be exposed to renewed
violenceif their fathersbecomeinvolved with
another woman. Over half of menwho batter go on
to abuse another woman (Wofford, Elliot, &
Menard, 1994). Asaresult, judges should not
necessarily consider theremarriage of thefather asa
sgnof stability and maturity.

Parents’ Characteristics

Evauatorsmay look to childhood risk factors of
each parent to assesstheir child abuse potential. The
link between being abused in childhood and
becoming achild abuser isnot asstrong aswas
oncethought, with about 30% of child abusevictims
becoming child abusers(Kaufman & Zigler, 1987).
Someevidence suggeststhat thislink with child
abuseisstronger inmenthaninwomen (Miller &
Challas, 1981). Neither parentislikely to have
severeand chronic mental disorders(e.g.,
schizophrenia, or bipolar disorder) (Gleason, 1997,
Golding, 1999). Personality disorders, asdistinct
frommental disorders, aremuch morelikely to
appear on the psychological tests of the parents.
However, the parents persondity traitsand
psychological disordersaregeneraly poor
predictorsof child abuse (Wolfe, 1985). In addition,
great care must betaken when interpreting parents
behaviorsand psychol ogical tests. Menwho batter
often havethetypesof personaity disorders—such
asanti-social, dependent, and narcissistic
(Holtzworth-Munroe, Meehan, Herron, Rehman, &
Stuart, 2000)—that may keep childhood traumas
and other problems hidden from evaluatorsand
judges.

Totheextent that psychological disorders
continueto be used to describe battered women,
they can be placed at a seriousdisadvantage.
Compared with the chronic problemsof her partner,

abattered woman'’s psychological problems,
primarily depression and posttraumatic stress
disorder, appear to bereactionsto the violence.
Theseproblems seem to decrease asvictims
become safer (Erickson, 2006). Many battered
women may seemvery unstable, nervous, and angry
(APA, 1996; Erickson, 2006; Crites& Coker,
1988). Others may speak with aflat affect and
appear indifferent to theviolencethey describe
(Meier, 1993). Thesewomen probably suffer from
the numbing symptomsof traumatic stress. The
psychological test scoresof some battered women
may appear toindicate severe persondity disorders
and mental ilIness. However, their behaviorsand test
scoresmust beinterpreted in the context of the
traumasthey faced or continueto face (Dalton,
Drozd, & Wong, 2006; Dutton, 1992; Rosewater,
1987). For example, psychological test findings of
borderlineand paranoid traitscan bemideading
when theimpact of domestic violenceisnot
considered (Erickson, 2006). Thepsychol ogical
tacticsused by abusersparallel those used against
prisonersof war (Golding, 1999) and includethreats
of violence, forced isolation, degradation, attempts
to distort reality, and methodsto increase
psychological dependence (Stark, 2007). Severe
depression and traumatic stresssymptomsarethe
likely results (Golding, 1999). Whenwomen fear
losing custody of childrento an abusive partner, the
stress can be overwhel ming (Erickson, 2006;
Bancroft & Silverman, 2004).

I nterventions for the Abuser

Although there are numeroustreatment
programsaround the country for abusive partners
and parents, successful completion of abatterer
intervention program does not mean that therisks of
child and woman abuse areeliminated. The
evauation of programsfor menwho batter isinits
infancy, including programsfor men of color
(Gondolf, in press; Saunders& Hammill, 2003). A
substantial proportion of women (35% on average
acrossanumber of studies) report that physical
abuse by their partnersrecurswithin 6-12 months
after trestment and psychol ogical abuse often
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remainsat highlevels. In controlled studies, the
recidivismratesaverage only 5% |ower for the
“treated” groupsthan the control groups (Babcock,
Green, & Robie, 2004). Theseresultsareless
optimistic than thoseimplied in the section of the
Modd State Statute on Domestic and Family
Violence (NCJFCJ, 1994) that recommendsthe
successful completion of abuser treatment asa
conditionfor vistation.

Only two studies of programsfor menwho
batter investigated thereduction of actual or
potential violencetoward the children (Myers, 1984;
Stacey & Shupe, 1984). Both of these studies
showed promising results but did not specifically
focuson parenting issues. Specia parenting
programsfor menwho batter have developedin
recent years, either asmoduleswithin existing
intervention programsor as stand-alone programs
(Edleson, Mbilinyi, & Shetty, 2003; Edleson &
Williams, 2007).

In summary, contrary to what onewould expect,
Separationisatimeof increased risk of violence,
abusers chronic problemsmay not be apparent, and
thetraumafrom violenceand continuing, intense
fearsmay make battered women appear “ crazy.”
Furthermore, successful compl etion of an abuser
intervention program doessubstantially reducethe
risk of re-abuse on average.

Factor sthat Compr omise Safety of Children
and Survivors

Negative outcomesfor domestic violence
victimsandtheir childreninclude (1) dangerous
offendersin contact with ex-partnersand children
dueto unsupervised or poorly supervised visitation,
(2) soleor joint custody of children awardedtoa
violent parent, rather than anon-violent one; and (3)
urging or mandating mediation that compromises
victims rightsor placesthemin moredanger. Such
negative outcomesarelikely to be compounded for
women of color, |esbian mothers, survivorswhose
Englishisnot proficient, and/or immigrant women
withlittleor no knowledgeof theU.S. lega system
(Barndey, Goldsmith, Taylor, 1996; Ramos&
Runner, 1999).

Joint custody can be quitebeneficia for children
of non-violent, low-conflict couples.2 However, joint
custody—in particular, joint physical custody or
“shared parenting”—can obvioudy increasethe
opportunitiesfor abusersto maintain control andto
continueor to escal ate abuse toward both women
and children. Enthusiasmfor joint custody*inthe
early 1980swasfueled by studiesof coupleswho
were highly motivated to “makeit work” (Johnston,
1995). Thisenthusiasm haswaned inrecent years,
in part because of socid sciencefindings. Solid
evidence about theimpact of divorceand custody
arrangementsisdifficult to find because most data
aregathered at one point intime, and thus
statements about cause and effect are not possible
(e.g., Bender, 1994). Thereisincreasing evidence,
however, that children of divorcehavemore
problemsbecause of the conflict betweenthe
parents before the divorce and not because of the
divorceitsalf (e.g., Kelly, 1993). Johnston (1995)
concluded from her review of researchthat “ highly
conflictua parents’ (not necessarily violent) hada
poor prognosisfor becoming cooperative parents.
Inastudy by Kelly (1993), morefrequent
trangitionsbetween high-conflict parentswere
related to more emotional and behaviora problems
of thechildren. If exposureto*high conflict” parents
isdamaging to children, then they areeven more
likely to be damaged by exposureto domestic
violence. Wenow have evidencethat ahigh
percentage of coupleslabeled* high conflict” are
experiencing domestic violence, and thusattemptsto
detect domestic violencewithin“high conflict”
familiesarecrucid (for further review, see Jaffe &
Crooks, 2007).

Ingeneral, domestic violenceisoften not
detected or not documented in custody/visitation
proceedings (Johnson, Saccuzzo & Koen, 2005;
Kernic, Monary-Ernsdorff, Koepsdll, & Halt,
2005). Inonestudy that interviewed survivorswith
documented abuse, therewerefrequent failuresto
cons der documentation of domestic abuse and/or
child abuseinthe custody decision; unsupervised
vigitation or custody was often recommended or
granted to menwho used violenceagainst their
partnersand/or children (Silverman, Mesh,
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Cuthbert, Slote, & Bancroft, 2004). One study
found that battered and non-battered women were
equaly likely to beawarded custody; in addition,
offenderswerejust aslikely asnon-offendersto be
ordered to supervised visits (Kernic, et a ., 2005).
Similarly, inarandom sampleof court cases, only
minor differences existed between the custody

eval uation processand custody recommendations
for domestic violenceversusnon-domestic violence
cases (Logan, Walker, Jordan, & Horvath, 2002).
Most fatherswith protection ordersagainst them
were not awarded custody (Rosen & O’ Sullivan,
2005); however, thiswas not the case when mothers
withdrew their petitions, which may havebeenfrom
pressurefrom their abusers. Mediatorsin one study
wereabout equally likely to recommendjoint legal
and physical custody for both domestic violenceand
non-domestic violence cases,; rates of supervised
and unsupervised visitation aso did not differ
between violent and non-violent cases (Johnson et
a., 2005). Smilarly, O’ Sullivan and her colleagues
report two studies showing that ahistory of

domestic violence haslittleimpact on courts
decisonsregarding vistation (O’ Sullivan, 2000;

O Sullivan, King, Levin-Russdl, & Horowitz,
2006). (For further review, see Jaffe & Crooks,
2007.)

A number of reportsfrom stateand local
commissionson gender biasin thecourtshave
documented negative outcomes. For example,
negative stereotypes about women, especially about
their credibility, seem to encouragejudgesto
dishelievewomen’sallegationsabout child abuse
(Danforth & Welling, 1996; Meler, 2003; Zorza,
1996). A lack of understanding about domestic
violenceleadsto accusationsof lying, blaming the
victimfor theviolence, andtrividizing theviolence
(e.g.,Abrams& Greaney, 1989). Whentheabuseis
properly taken into account, court decisionsthat
awarded abusivefathers custody are oftenreversed
on appeal (Meier, 2003). Research evidenceisnow
growing that allegationsof domesticviolenceare
generally not morecommonin disputed custody
cases, and one study showsthat mothersaremore
likely to havetheir abusedlegations substanti ated

than fathers (Johnston, Lee, Oleson, & Walters,
2005).

Theinfluenceof fathers rightsgroupson
evaluatorsand judgesisunknown, but somegroups
tend to lobby for the presumption of joint custody
and co-parenting and doubt the validity of domestic
violencedlegations (Williams, Boggess, & Carter,
2004). For example, the National Fathers
Resource Center and Fathersfor Equal Rights
“demandsthat society acknowledgethat falseclaims
of Domestic Violence’ areusedto“gainunfair
advantagein custody and divorcecases’ (NFRC,
2007). They state, “ Fathers' organizationsnow
estimatethat up to 80% of domestic violence
alegationsagaing menarefa sedlegations.”

Cong stent with what might be expected fromthe
gender biasreports, femalejudgesin one study
showed more knowledge of domestic violenceand
greater support for victim protections(Morrill, Dai,
Dunn, Sung, & Smith, 2005). Women of color and
immigrant women can expect to beplacedin
“doublejeopardy,” asmany statesreport racial and
ethnic biasin the courts, in addition to gender bias
(Ramos& Runner, 1999).

Researchisasoilluminating the negativeimpact
of “friendly parent” provisions. Zorza(1996; in
press) notesthat “friendly parent” statutesand
policieswork against battered women because any
concernsthey voiceabout father-child contact or
safety for themselvesare usualy interpreted asa
lack of cooperation and thusthefather ismorelikely
to gain custody. A woman might refuseto give her
address or consent to unsupervised visitation (APA,
1996). Parentswho rai se concernsabout child
sexua abuse can be severely sanctioned for doing
s0. Thesanctionsincludelossof custody tothe
alleged offender, restricted visitation, and being told
not to report further abuse or takethechildtoa
therapist (Faller & DeVoe, 1995; Neustein &
Goetting, 1999; Neustein & Lesher, 2005). Evenin
jurisdictionswith apresumption that custody should
be awarded to the non-abusive parent, a“ friendly
parent” provisiontendsto overridethispresumption
(Morrill, etal., 2005). At least 32 stateshave
satuteswith “friendly parent” provisions(Zorza, in
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press). “Unfriendly behaviors™ generdly includeonly
those of the custodia parentsand not behaviors of
noncustodia parents, like nonpayment of child
support (Zorza, in press).

Thebdiefsandtraining of custody evaluators
and judgesin relation to outcomes havereceived
very littleattention. Evaluatorsand judgesmay need
moreinformation on the continued safety risksto
childrenfrom abusivefathers, thelikelihood of post-
separation violence, risksof mediation, the
inadmissibility of Parent Alienation Syndrome
(Ddton, Drozd, & Wong, 2006), falseallegations,
andthelimitsof criminal justiceand trestment
interventions (Jaffe, Lemon, & Poisson, 2003;
Saunders, 1994). Ackerman and Ackerman (1996)
found that psychol ogistswho conducted child
custody evaluationsdid not consider domestic
violenceto beamajor factor inmakinga
recommendation. However, three-fourthsof them
recommended against soleor joint custody toa
parent who* dienatesthe child from the other parent
by negatively interpreting the other parent’s
behavior.” Inamorerecent study of evaluators, Bow
and Boxer (2003) found that many sources of
information wereused in evaluations, but evaluators
did not tend to use domestic violence screening
instruments— only 30% administered speciaized
questionnaires, instruments, or testspertaining to
domestic violence. When domestic violencewas
detected, it weighed heavily intheir
recommendations. In onestudy of judges, thosewith
domestic violence education and more knowledge of
domestic violenceweremorelikely to grant sole
custody to abused mothers(Morrill, et a., 2005).
Somedgtatesrequireinitial and/or continuing domestic
violenceeducation for judges,® custody eval uators,
and mediators, whichisessential to closethegap
between professiona standardsand their
implementation (Jaffe& Crooks, 2005).

Recommendationsfor Custody and Visitation
Some recommendations can be made based on

practi ce experience and the growing body of
research reviewed above. The past and potential

behavior of menwho batter meansthat joint custody
or solecustody to himisrarely thebest optionfor
the safety and well-being of thechildren. Inaddition
totheir propensity for continued violencetoward
children and adult partners, thesesmen arelikely to
abuseal cohol (Bennett & Williams, 2003), be poor
rolemodels (Jaffe, Lemon, & Poisson, 2003), and
communicatein ahogtile, manipul ative manner
(Holtzworth-Munroe, et a., 2000). Asnoted earlier,
theModel Code State Statute of the National
Council of Juvenileand Family Court Judges states
that thereshould beapresumptionthatitis
detrimental to the childto be placed in soleor joint
custody with aperpetrator of family violence
(NCJIFCJ, 1994). Themodel statute emphasizes
that the safety and well-being of thechild and the
parent-survivor must be primary. In addition, states
should repedl friendly parent provisionsor, a a
minimum, say that they havenoweight in cases
wheredomestic or family violence hasoccurred.

The perpetrator’shistory of causing fear and
physical harm, aswell asthe potentia for future
harm to the mother or child, should be considered.
A parent’srelocation in an attempt to escape
violence should not be used asafactor to determine
custody. Courts sometimes|abel battered women as
“impulsive’ or “uncooperative’ if they leave
suddenly tofind safety in another city or state. The
model statute specifiesthat itisinthebest interest of
thechild toresidewith thenon-violent parent and
that this parent should be ableto choosethelocation
of theresidence, evenif itisinanother state. The
non-custodia parent may a so be denied accessto
the child’smedical and educational recordsif such
information could be used to locate the custodial
parent.

Themode statute (NCIFCJ, 1994) statesthat
vigitation should be granted to the perpetrator only if
adequate safety provisionsfor the child and adult
victim can bemade. Ordersof visitation can specify,
among other things, the exchange of thechildina
protected setting, supervised visitation by aspecific
person or agency, completion by the perpetrator of
aprogram of intervention for perpetrators, and no
overnight visitation (NCJFCJ, 1994). If the court
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alowsafamily member to supervisethevidtation,
the court must set the conditionsto befollowed
during visitation (O’ Sullivan, et d., 2006). For
example, an order might specify that thefather not
useacohol prior to or duringavisit and that the
child bealowedto call themother at any time (see
Bancroft & Silverman, 2002, for adescription of
different levelsof supervision).

Unsupervised visitation should bealowed only
after the abuser completesaspeciaized program for
men who batter (APA, 1996) and does not threaten
or becomeviolent for asubstantia period of time.
Practitionersneed to be aware of the strong
likelihood that menwho batter will becomeviolentin
anew relationship and that they often usenon-
violent tecticsthat can harm the children. Visitation
should be suspended if there are repeated viol ations
of thetermsof vigitation, thechildisseverdly
distressed inresponseto visitation, or thereare clear
indicationsthat the violent parent hasthreatened to
harm or fleewith thechild. Evenwith unsupervised
vigtation, itisbest to havetel ephone contact
between parentsonly at scheduled times, to maintain
restraining ordersto keep the offender away from
thevictim, andtotransfer thechildinaneutra, safe
placewith the help of athird party (Johnston, 1992).
Hart (1990) describesanumber of safety planning
strategiesthat can betaught to childreninthese
gtuations.

Inresponseto the need for safevigtation,
supervised vigitation and exchange programsare
expanding rapidly acrossNorth America. Many
programsfollow the standards of the Supervised
Vigitation Network, an international organization.
Thestandardsinclude aspecia section on domestic
violencethat requires policiesand procedures
designed to increase safety for domestic abuse
survivorsand their children (http://
www.svnetwork.net/Standards.html). Inaddition, a
number of authorsand programs have described the
special features needed at these programsto
increasethe safety of domestic abuse survivors,
including hel ghtened security, staff knowledge of
domestic violence, and special court reviews
(Maxwell & Oehme, 2001; Sheeran & Hampton,

1999). Close coordination with family courts,
lethality assessment prior to referral, and recognition
of common abuser behaviorsare someof the
ingredients needed for effective operation of these
programs (Maxwell & Oehme, 2001). Programs
also need to beaware of therisks of keeping
detailed intake, observation, and other records
because currently they cannot bekept confidentid in
family court proceedings (Stern & Oehme, 2002,
2007). Theevauation of visitation programshas
occurred only onasmall scalethusfar (e.g., Tutty,
Weaver-Dunlop, Barlow, & Jesso, 2006). Finding
promising practicesiscomplicated by thegrowing
recognition that not all men who batter areaike and
that interventions need to betailored to different
typesof abusers, with variationsoccurring by levels
of dangerousness and the motivationto control. A
“think tank” of advocatesand legal and mental
health professionalsmet in 2007 to explorethe
implicationsof such differencesfor custody and
vidtation decisions(Dunford-Jackson & Salem,
2007).

In 2003 the Office on Violence Against Women
of the U.S. Department of Justice began the Safe
Havensprogram in order toincrease awareness of
vigitation/exchange programsand their community
collaborators of the specia needs of domestic
violence cases.  Safety audit” reportsfrom four
demondiration Sitesareavailable, coveringtherole
of vigitation/exchange centersin domestic violence
cases, how toincrease culturally sengitive practices,
centers' relationshipswith courts, and many other
topicsrelated to theinfusion of domestic violence
knowledge and awarenessinto programming (http://
www.usdoj.gov/ovw/safehavens.htm).

Finaly, termination of accessneedsto be
considered moreserioudy thaninthepast. Those
with ahistory of severe abuse and who have
engagedinhighlevelsof antisocia behavior may
never beableto providethe safety and nurturing
that their children need (Jaffe & Crooks, 2005;
Stover, Van Horn, Turner, Cooper, & Lieberman,
2003).

In conclusion, athough thereisaneed for much
more practice experience and research, our current
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knowledge of risk factorsfor continued abuse of
women and children meansthat decision-makers
must exercisegreat cautionin awarding custody or
vigtationto perpetratorsof domestic violence. I
vigtationisgranted, coordinationwith the courts,
careful safety planning, and specific conditions
attached to the court order are crucid for lowering
therisk of harmto children and their mothers.
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Endnotes

1 A few states set specific standardsfor meeting the
definition of “domestic violence’; for example, “ con-
viction of domestic abuse’” and “ convicted of afelony
of thethird degree or higher involving domestic vio-
lence”

2 Theterm“mediation” can cover many different prac-
ticesandisnot easly defined. Although many regard
it asawaysunsafefor battered women, thisview is
not universdly held, especidly if risk assessment isdone
properly (e.g., Ellis& Stuckless, 2006).

3 Recently, however, concerns have been rai sed about
how well joint custody works in genera (e.g.,
Wallerstein, 2000).

4 Generdly, joint physical custody isbeing referredto
hererather than joint legal custody. Thereisatrend
toward theterm “ shared parental rights’ instead of
“joint custody.”

® Asof October 2006, 18 statesrequired education
on domestic violencefor judges (from adocument
obtained from the National Council of Juvenileand
Family Court Judges. “ State L egid ation: Mandatory
Domestic Violence Training for Judges’).
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Resources for Battered Mothers

Helping Children Thrive: Information for
Motherswho Have Left Abusive
Relationships, 2004

by LindaBaker & Alison Cunningham
Centrefor Children & Familiesinthe Justice
System

London Family Court Clinic

254 Pdll Mall St., Suite 200

London, Ontario N6A 5P6 Canada
http:/Avww.Ifcc.on.calindex.htm

When Dad Hurts Mom: Helping Your
Children Heal the Wounds of Witnessing
Abuse, 2004

by Lundy Bancroft

New York, NY: GP. Putnam’s Sons

Little Eyes, Little Ears: How Violence
Against a Mother Shapes Children as They
Grow, 2007

by Alison Cunningham & LindaBaker
Centrefor Children & Familiesinthe Justice
Sysem

London Family Court Clinic

254 Pdl Mall St., Suite 200

London, Ontario N6A 5P6 Canada
http:/Avww.Ifcc.on.calindex.htm

Supervised Visitation: Information for
Mothers, 2007

Family Violence Prevention Fund

383 Rhodeldand St. Suite#304

San Francisco, CA 94103-5133
http://fvpfstore.stores.yahoo.net/supervised-
vigtation-information-for-mothershtm

Managing Your Divorce: A Guide for
Battered WWomen, 1998

Nationa Council of Juvenileand Family Court
Judges

P.O. Box 8970

Reno, NV 89507
http://mww.ncjfcj.org/images/stories/dept/fvd/
pdf/managing_divorce.pdf
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In Brief:
Child Custody and Visitation Decisions in Domestic Violence Cases:
Legal Trends, Risk Factors, and Safety Concerns

Approximately half of al statelawsmakeapresumptionthat itisharmful to thechild and not inthe best
interest of thechild to be placed in solecustody or joint physical or legal custody with the perpetrator of
domestic violence. Intheremaining states, domestic violenceismerely onefactor inalist of factorsthat
must be considered in custody and visitation decisions.

Stateshaveincreasingly provided protectionsfor battered womenin thedivorce process, for example
exempting them from mandated medi ation, protecting them from charges of “ child abandonment” if they
fleefor safety without their children, and making it easier for themto relocateif they arein danger.
Despiteareasonable reluctance to co-parent out of fear of harmto themselvesor their children,
battered women may end up being labeled “ unfriendly,” thereby increasing therisk of losing their
children because theremay bea“friendly parent” statutethat favorsthe* cooperative’ parent.

A recent trend istheuse of “parenting coordinators’ or “ special masters,” amental health or lega
professional with mediation training who focuses on the children’ sneeds and hel psthe parentsresolve
disputes. They can make decisionswithin the bounds of the court order but it isimportant that they have
training on domestic violence and realize when they need to act primarily asan enforcer of the court
order.

Another recent trendistheuse of “virtua visitation.” Web cams and videoconferencing can supplement
face-to-facevisitsor replace face-to-face visitsin more dangerous cases.

When parentsbelievethelegal system hasfailed them, they sometimesform grassroots support and
advocacy groups. They may conduct court watches and hel p parents share common court experiences,
especialy whenthey lose custody whentrying to protect children and themsel vesfrom abuse.

Haf the men who batter their wivesal so abusetheir children, aratetwice ashigh asthat of battered
women.

Emotional abuseof children by menwho batter almost alwaysoccursbecause nearly al of thesemen
exposed their childrento domestic violence, and such exposure often hastraumatic and lasting effects.
Mothersmay be unjustly blamed for harming their children through “failureto protect,” sincemothers
aresupposedly capableof protecting their children from the physical and emotiona abuse of their
partners.

Parental separation doesnot prevent abuseto children or their mothers. Indeed, physical abuse,
harassment, and stalking of women continueat fairly high rates after separation and divorceand therisk
of homicideincreases. Attemptsto underminethe mothers' authority and to disparage her infront of the
childrenasoincrease.

Menwho batter often have chronic but well hidden psychological disordersand problems stemming
from childhood traumasthat are often not apparent to evaluators and judges; on the other hand,
battered woman’ spsychological problems, primarily depression and posttraumatic stressdisorder,
appear to bereactionsto theviolence.
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Successful completion of an abuser intervention program does not substantialy reducetherisk of re-
abuse. Specia parenting programsfor menwho batter are growing in number but remain untested.

A high percentage of coupleslabeled* high conflict” are experiencing domestic violence, and thus
attemptsto detect domestic violencewithin“high conflict” familiesarecrucid. Unfortunately, domestic
violenceisoften not detected or not documented in custody/visitation proceedings.

Contrary to common belief, alegations of domestic violence are not generally more common in disputed
custody cases. When alegationsare made, one study found that mothersaremorelikely to havetheir
abusedlegationssubstantiated than fathers.

Eva uatorsand judges may need moreinformation on the continued safety risksto childrenfromabusive
fathers, thelikelihood of post-separation violence, risksof mediation, theinadmissibility of Parent
Alienation Syndrome, and thelimitationsof crimind justiceand trestment interventions.

The past and potentia behavior of menwho batter meansthat awarding joint custody or sole custody to
themisrarely thebest optionfor the safety and well-being of the children.

Viditation should be granted to the perpetrator only if adequate safety provisionsfor the child and adult
victim can bemade. Ordersof visitation can specify, among other things, the exchange of thechildina
protected setting, supervised visitation by aspecific person or agency, and completion of anintervention
program for perpetrators.

Vigitation should be suspended if there are repeated viol ations of thetermsof visitation, thechildis
severely distressed inresponseto visitation, or there are clear indicationsthat the violent parent has
threatened to harmor fleewith the child.

Some professional standards devel oped for supervised visitation/exchange programs contain asection
on domestic violencethat requires policiesand procedures designed to increase safety for domestic
abusesurvivorsandtheir children. In addition, theU.S. government is providing technica assistanceto
increasethe awareness of visitation/exchange programsand their community collaborators of the specia
needs of battered women and their children.
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