
Correspondence 

Patient Rights 

Dear Editors: 
I would like to comment upon the 

article, Patient Rights: An Agenda for 
the ’ ~ O S ,  by George Annas, published 
in the April 1981 issue of NURSING 
LAW & ETHICS. 

As Hospital Attorney for an aca- 
demic health care center, I understand 
Professor Annas’s strong feelings about 
patient rights and the need to increase 
patient rights to avoid dehumanization 
and paternalism. However, I have 
some concern about increasing patient 
rights significantly in these days of 
dramatically increased malpractice 
lawsuits. 

For example, Professor Annas men- 
tions, in “No Routine Procedures,” 
that routine use of wheelchairs for in- 
hospital transportation should be ruled 

Patient Rights Agenda 
1. No Routine Procedures 
2. Open Access to Medical Records 
3. Twenty-Four-Hour-a-Day Visitor Rights 
4. Full Experience Disclosure 
5. Effective Patient Advocates 

out. In some cases, wheelchairs are 
unnecessary for physiological reasons 
but are used in an attempt to minimize 
slip-and-fall lawsuits. Certainly, I am 
familiar with hospitals that use wheel- 
chairs for that purpose. Additionally, 
making a procedure routine ensures 
that steps will not be forgotten. Espe- 
cially in the hectic environment of 
the hospital, it may be useful to have 
routines that result in an increase in 
patient health. 

in “Twenty-Four Hour a Day Visitor 
Rights” that people should be permit- 
ted to stay with the patient during any 
procedure, for example, childbirth. At 
least one court has held that there is 
an increased risk of tort liability if the 
husband is present during childbirth. 
If the baby were injured during deliv- 
ery, the husband could bring a lawsuit 
for emotional damages. I am not argu- 
ing that the suit might not be justified, 
rather, that hospitals may seek to min- 
imize liability by not allowing a pa- 
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Similarly, Professor Annas indicates 

tient’s family to accompany her into 
the delivery room. 

Since patients are not allowed to 
contract away their right to sue, hospi- 
tals may want to take steps to mini- 
mize liability at the expense of treating 
patients as individuals. Stating the 
question certainly does not resolve it, 
but it does need to be debated in eval- 
uating a patient rights agenda. In- 
deed, increasing patient rights may re- 
sult in increased costs since the greater 
risk of malpractice would be seen as a 
cost of doing business. 

The item, “FuII Experience Disclo- 
sure,” may conflict with the need to 
train students. In a teaching hospital, 
students have to grapple with how to 
tell the patient about their level of 
experience. Should medical students 
introduce themselves as student- 
physicians, physicians in training, first 
year house officers, or simply as physi- 
cians? Before performing a bone mar- 
row aspiration, should students reveal 
how many times they have practiced 
the procedure, how good they think 
they are at it, how good their supervi- 
sor thinks they are, or who they per- 
sonally think would be the best person 
in the institution to perform the aspi- 
ration? Should the student indicate 
that the experience of the physician 
may affect the outcome of some opera- 
tions, but that for other operations, it 
makes no difference? I agree that stu- 
dents should have better training 
about how they present themselves, 
but I am not sure that a patient who 
knowingly enters a teaching hospital 
should be free to refuse care by 
students. 

My last point concerns patient 
responsibilities. I wonder if Professor 
Annas has reviewed the Michigan 
statute on patient rights, which also 
has a section on patient responsibili- 
ties. The first of six paragraphs states: 

“A patient or resident is responsible 
for following the health facility rules 
and regulations affecting patient or 
resident care and conduct.”’ I am in- 
trigued by the notion of saying to pa- 
tients that they have a right to be 
treated as individuals, but that they 
also have a responsibility to act appro- 
priately. I wonder about a growing 
trend in the United States where 
people argue that they have no re- 
sponsibility for themselves. A 

simple-minded example is automobile 
safety: consumers argue that the gov- 
ernment should ensure their safety and 
that they have no individual responsi- 
bility to learn about the functioning of 
automobiles. 

This trend towards passivity strikes 
me as inconsistent with our goal of 
becoming truly informed consumers. 
I wonder whether the same trend is 
starting to occur in health care. 

Edward B. Goldman, Esq. 
University Hospital 
University of Michigan 
Ann Arbor, Michigan 
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Professor Annas Responds: 

my “Patient Rights Agenda for the 
’80s” is to worry that it may increase 
malpractice litigation. While I ap- 
preciate his thoughtful remarks, I be- 
lieve that this concern (which he 
shares with others) is misplaced and 
overstated. There is simply no evi- 
dence that affording patients their 
rights increases lawsuits; instead, bet- 
ter communication with and participa- 
tion by patients in their care is likely 
todecrease their propensity to sue.’ 

The examples Mr. Goldman gives 
illustrate the difficulty of resolving the 
liability issue abstractly, without hard 
data. In the wheelchair case, I would 
guess it is not “some cases” where a 
wheelchair is unnecessary (President 
Reagan’s being the most recent cele- 
brated case), but the vast majority of 
cases. Few patients have wheelchairs 
waiting at the other end of their trip 
from the hospital, and it is not the 
journey home that makes it safe for 
patients to move on their own. In- 
deed, if the hospital knows that they 
require wheelchair assistance for safety 
at the other end of their transfer trip, 
liability for injury will not be avoided 
simply by utilizing a wheelchair in the 
hospital. The way to avoid liability is 
to ensure that staff understand why 
wheelchairs are sometimes critical, 

Continued on page 36 

Mr. Goldman’s primary response to 
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rather than to impose a routine proce- 
dure in cases where it is neither indi- 
cated nor wanted. 

As to fathers in the delivery room, 
no liability at all would be imposed in 
the absence of negligence. Obstetrical 
lawsuits are best avoided by decreasing 
negligence in the delivery room, not 
by excluding fathers from it. 

Finally, there is no excuse for stu- 
dents to introduce themselves as any- 
thing but students. Teaching them 
to identify themselves as physicians 
teaches them that it is acceptable to 
lie to patients to further their educa- 
tion. It is this philosophy, and the 
deception it spawns, that leads to far 
more lawsuits than honesty. Patients 
have the right to refuse treatment from 
anyone, including students; those stu- 
dents who gain consent by misrepre- 
senting themselves open themselves 
up to a battery suit and the facility 
that encourages this conduct to a neg- 
ligence action. 

Patient rights exist to promote ac- 
tive participation in a more humanized 
health care delivery system, not to 
promote passivity. I have no problem 
with basic patient responsibilities 
(such as those spelled out in the Mich- 
igan law) so long as we do not lose 
sight of their basic objective: making 
health care a partnership with the pa- 
tient having the final say as to what 
will be done with his or her body. In- 
creased litigation is probably a red her- 
ring, and even if it were not, 1 would 
argue that rights are too important to 
be the victims of economic considera- 
tions. Patients have rights because 
they are citizens, and it is time that we 
begin to take their rights seriously. 
This will change the way care is deli- 
vered, and the change will not be 
without costs. 
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