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Abstract

The purpose of this paper is to provide insight into the strengths and weaknesses of the
Biomass Crop Assistance Program (BCAP) as it was implemented according to Sect.
9011 of the 2008 Farm Bill and to provide insight into the challenges of increasing the
production of second-generation bioenergy within the U.S. The purpose of the BCAP is
to increase the availability of cellulosic (2™ generation) feedstocks for conversion to
bioenergy; the program offers two forms of financial assistance to eligible producers of
such feedstocks: 1) establishment and annual payments for establishing new bioenergy
feedstocks within selected project areas and 2) matching payments for existing bioenergy
feedstocks. The first part of the paper discusses the market interactions and impacts to
natural resources and livelihoods associated with increasing bioenergy production within
the United States. The second part of the paper analyzes the issue network, legislative
history, and implementation challenges of the BCAP.

An extensive literature review was conducted to cover the peer-reviewed literature
related to the market interactions and impacts of bioenergy production. The BCAP is the
first large-scale program to encourage increased production and availability of cellulosic
feedstocks for conversion to bioenergy. Subsequently, analogous programs were
reviewed to identify potential impacts to natural resources, such as the global carbon
cycle, and livelihoods that could arise as a consequence of the BCAP.

The issue network and legislative history are intended to aid future policy makers with
the re-authorization of the 2012 Farm Bill and were compiled through interviews with
primary sources at the Farm Service Agency and the Library of Congress’s THOMAS
site. The issue network identifies stakeholders with a wide range of interests from both
the public and private sectors. The legislative history shows the political road map taken
to create the BCAP in the 2008 Farm Bill and should serve as a useful tool for re-
authorizing the program in future Farm Bill’s.

The analysis of key provisions in the BCAP Final Rule provides representative examples
of the barriers faced to increasing domestic bioenergy production within the U.S. at this
point in time. The analysis of program implementation was conducted through
interviews with primary sources within FSA. Over twenty-four thousand public
comments were received in response to the Proposed Rule. The public comments
discussed numerous issues and several provisions were altered or added to address the
comments. Four issues, vertical integration, additionality, conservation, and disrupting
existing markets, highlighted some of the current challenges the bioenergy industry faces
to increasing domestic production.
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Overview of the Biomass Crop Assistance Program

The Biomass Crop Assistance Program (BCAP) was authorized by Title IX of the Farm
Security and Rural Investment Act of 2002, as amended by Title IX of the Food,
Conservation, and Energy of 2008 (2008 Farm Bill).! The purpose of the BCAP is to
support the establishment and production of eligible crops for conversion to bioenergy in
selected BCAP project areas; and assist agricultural and forest land owners and operators
with collection, harvest, storage, and transportation of eligible material for use in a
biomass conversion facility."

The program offers two forms of financial assistance to fulfill its purpose: 1) matching
payments and 2) establishment and annual payments. Matching payments are generally
available to eligible material owners with costs associated with the collection, harvest,
storage, and transportation of eligible materials. The matching payment is a dollar-for-
dollar match, up to $45/dry ton, based on the fair market value of the eligible material at
the point-of-sale from the eligible material owner to a qualified biomass conversion
facility, which converts eligible materials into heat, power, biobased products, or
advanced biofuels. For example, an eligible material owner sells 10 dry tons of forest
thinnings to a qualified biomass conversion facility for $20/dry ton. The facility would
pay the eligible material owner $200 and FSA would match the payment with an
additional $200 for a total payment of $400 to the eligible material owner. Establishment
and annual payments are available to eligible producers within selected project areas that
enroll their land into a BCAP contract for 5 — 15 years and is based on the successful
CRP model. Establishment payments are a form of cost-share for the establishment of
eligible crops. Annual payments are based on the soil rental rate of the land.

Bioenergy Markets and Production Impacts

Bioenergy, or the production of energy from biomass, is one of the oldest forms of
energy production by humans. Historically, humans have used organic substances such as
wood, grass, and animal manure to produce usable energy, which was primarily used for
cooking food and providing warmth. Currently, it is one of several forms of renewable
energy undergoing rapid technological advancement, which is intended to 1) increase
domestic energy production and security and 2) mitigate anthropogenic impacts to the
global carbon cycle. Within the U.S., bioenergy produced domestically is particularly
appealing as a means to increase energy security by displacing foreign petroleum
consumption with domestically produced biofuels while simultaneously providing
additional economic opportunities to rural communities throughout the country.

The unsustainable consumption of the earth’s resources"""*"""1 'an exponentially-
growing human population, and our heavy reliance on fossil fuels as the primary source
for meeting energy demand™" are three of the root causes leading to increased bioenergy
production in the U.S. The BCAP is intended to reduce the amount of fossil fuel
consumed in the U.S. through displacement with bioenergy.

Increasing bioenergy production as a mitigation option for climate change has the

potential to create both positive and negative impacts in the U.S. and abroad. Failing to
increase bioenergy production or increasing it at an inappropriate rate or level may lead
to our continued reliance on fossil fuels, which will likely impact natural resources and



livelihoods negatively across the globe™. Likewise, too much bioenergy or extremely
rapid development of bioenergy production may lead to negative impacts on natural
resources and livelihoods as well*". A delicate balance must be achieved, in terms of both
scale and rate, when increasing bioenergy production in order to properly mitigate the
inevitable impacts of climate change while minimizing anthropogenic impacts on
biological and social systems. Ultimately, the establishment of energy crops on U.S.
agricultural and forestland has the potential to exaggerate interactions between the food,
fiber, and energy industries, which may in turn influence the global carbon cycle, natural
resources, and livelihoods around the globe™.
A large-scale U.S. bioenergy program will directly and indirectly impact traditional
agriculture, forestry, and energy markets as these industries compete for land and the
interactions of the food, fiber, and energy industries will likely impact the global carbon
cycle, natural resources and livelihoods within the U.S. and abroad. Failing to account for
the potential direct and indirect impacts may lead to a negative perception of the program
within the U.S. and abroad.

Interactions between the Food, Fiber, and Energy Markets

It is difficult to predict how agriculture, forestry, and bioenergy will interact and compete
for land and labor. Increasing U.S. bioenergy production will remove land from
traditional agricultural and forestry production, which may increase food and fiber prices,
shift native habitat into production to substitute for the reduced supply of food and fiber,
or both. To date, there are few studies™" attempting to predict how the food, fiber, and
bioenergy industries will interact and for several good reasons: 1) it is extremely difficult
to model anticipated responses to increases in market prices for various commodities, 2)
how much and where land will be brought into production in response to decreased
supply and 3) how related and external factors of food, fiber, and energy production
costs, such as oil and gas prices, will interact within and between the markets. The
predictions that global food demand™ and energy demand™" will double in the next 50
years only complicates such predictions even further. One way to anticipate how the
food, fiber, and bioenergy industries will interact is to look at previous programs and
policies that have created shifts in global land use patterns including the introduction of
the Conservation Reserve Program (CRP) in 1985, the increase in first generation biofuel
production in response to the Energy Independence and Security Act (EISA) of 2007, and
the ban on domestic forestry by the People’s Republic of China in response to the
flooding events of 1998. These three examples are nation-wide programs similar in
nature to the BCAP and can provide some insight into the potential market impacts of a
large-scale bioenergy program.

As previously stated, it is difficult to accurately or precisely predict the impacts of a
specific policy such as increasing U.S. bioenergy production or retiring highly erodable
cropland from crop production. The Conservation Reserve Program was established in
the 1985 Farm Bill and implemented by the USDA’s Farm Service Agency in the mid-
80’s to remove highly erodable cropland from production and to use those lands to
provide conservation benefits. The CRP has enrolled approximately 16 million ha (40
million ac) of highly erodable cropland out of the nearly 162 million ha (400 million
ac)™" of total U.S. cropland and converted it to various forms of conservation cover



known as conservation practices. Research suggests that non-cropland was brought into
crop production after the implementation of the CRP in response to increased crop prices
and the substitution of land due to decreased crop supply™""; however, the model used to
support these conclusions was disputed™. Even if the model used in this study was not
completely accurate, it is difficult to contest that increasing crop prices and land
substitution do not occur when cropland is removed from production. Higher commodity
prices do influence non-cropland to enter into crop production since a similar
phenomenon is seen in other scenarios such as soil carbon sequestration projects™. This
same effect should be anticipated when cropland is converted from traditional crop
production to cellulosic feedstock production under the BCAP or any other policy that
encourages significant amounts of cropland to shift out of traditional crop production.

In 2007, the Renewable Fuel Standard (RFS) was created with the passage of the EISA.
The RFS mandates a steady increase in the total volume of renewable fuels, including
grain ethanol, used in the transportation sector™. This lead to an increase in demand of
corn for grain ethanol production and decreased the supply of corn available for food and
feed production, which resulted in a 40% increase in corn prices™ . A 2008 testimony to
the U.S. Congress highlighted the various factors that can contribute to fluctuations in
food prices, as were seen in late 2007 and early 2008. Short-term primary factors
including poor weather conditions (drought), higher input prices (oil), and increased
demand for biofuels (grain ethanol) combined with secondary factors such as export
bans, import subsidies, speculative trading, and increased commodity storage led to the
recent increase in food prices. Long-term factors such as increasing demand for meat,
milk, and staple crops in Asia and Africa along with underinvestment in agricultural
productivity and rural development in these regions may further exacerbated the situation
according to some analysts™". It is clear that increased biofuel demand is not the only
factor influencing food prices; however, this increased demand did play a significant role
and as a result we should be aware of its potential to continue influencing food prices in
the future.

The BCAP will not only divert cropland out of traditional crop production, but it will also
divert non-industrial private forestland (NIPF) currently producing traditional timber
products such as lumber and pulp into biomass production for conversion to bioenergy.
Approximately 59% of the nearly 162 million ha (400 million ac) of private forestland in
the U.S. are owned by individuals™" and thus eligible to enter into 15 year contracts for
the production of biomass under the BCAP. As with agriculture, it is difficult to predict
how large of an impact will be felt in the forestry markets as forest resources and
forestland are diverted to bioenergy production. We can attempt to estimate the potential
extent of the impact by looking at other large-scale policies that have disrupted forest
products markets in the past. A good example would be the recent shift of forestry
policies and practices in China under the National Forest Protection Program (NFPP) the
Chinese government imlemented in response to major flooding events in 1998, The
NFPP reallocated 125 million ha (309 million ac) of natural forests in China into 3 broad
categories, no logging, controlled logging, and forest plantations™", and many believe
this major reallocation has spurred illegal logging around the globe. A World Wildlife
Fund report projected that China’s demand for forest products would increase by 33%
between 2005 and 2010 and that approximately half of that demand would be met with
illegally harvested timber from other countries™"". Russia, Malaysia, Gabon, Papua New



Guinea, Indonesia, and Myanmar were the top exporters of roundwood into China in
2000 and much of it was likely harvested illegally from tropical forests™". It is difficult
to speculate whether or not the BCAP will have as large of an impact on the forest
products markets and illegal logging as the NFPP and whether or not the impacts of the
BCAP can be delineated from other forces such as the NFPP; however, monitoring of the
forest products markets may be a frontline indicator for detecting the potential negative

side-effects of removing NIPF from the traditional forest products market under the
BCAP.

Impacts on Natural Resources and Livelihoods

Due to the difficulty in predicting how the food, fiber, and bioenergy industries will
interact and compete for land, it is increasingly difficult to accurately predict how these
interacting industries will impact natural resources and livelihoods; however, we should
be conscious of the various impacts the BCAP may have as it is implemented.

(a) Natural Resources

The production of bioenergy within the U.S. raises both domestic and international
natural resource conservation concerns in the short-term including impacts to the global
carbon cycle, water and wildlife.

(i) Global Carbon Cycle

The global carbon system is composed of four major reservoirs: the atmospheric, oceanic,
geological, and terrestrial (land). The carbon cycle refers to the movement of carbon
within and between these four reservoirs. Figure 1" shows a diagram of the reservoirs,
the amount of carbon stored in each, and the annual flux of carbon between them. Carbon
may flow from one reservoir to another in a matter of seconds (fixation of carbon in
plants through photosynthesis) or over millennia (accumulation of geological carbon).
Humans have altered the natural flow of carbon since the industrial revolution by burning
significant amounts of the geological reservoir in the form of fossil fuels (coal, oil, and
natural gas). This has lead to an increase in the amount of carbon stored in the other 3
reservoirs, which has the potential to alter our planet’s climate at an unprecedented rate
of change. Fortunately, we have a reasonable understanding of the natural processes by
which carbon flows between these reservoirs and we can use this understanding to
minimize the amount of carbon released to the atmosphere from the land and maximize
the amount of carbon sequestered to the land from the atmosphere when producing
bioenergy feedstocks.

Figure 1. Global Carbon Cycle
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and the movement of carbon within and between the reservoirs™ .

1) Carbon Sources

Humans have exploited the carbon stored in two of the major carbon reservoirs
increasing the amount of carbon stored in the atmosphere: the geologic and terrestrial
reservoirs. The burning of fossil fuels (coal, oil, and natural gas) stored in the geologic
reservoir accounts for 70 — 90% of the annual anthropogenic greenhouse gas (GHQG)

XXX1

emissions

. The terrestrial reservoir stores carbon in three compartments: vegetation,

litter, and soil. The BCAP is intended to decrease the amount of annual fossil fuel
consumption by displacing fossil fuels with biomass (vegetation) from the terrestrial

reservoir.

a) Geological-to-Atmospheric

The majority of anthropogenic carbon emissions from geologically stored carbon have
steadily increased since the start of the industrial revolution in the 1860°s™*". The BCAP
is intended to displace fossil fuel consumption by substituting renewable fuels, in the
form of biomass, to produce heat, power, transportation fuels (advanced biofuels), and



biobased products which are all traditionally produced from fossil coal, oil, and natural
gas.

b) Terrestrial-to-Atmospheric

The conversion of land from its native state (forest, prairie, wetland, ect) to an
anthropogenically dominated landscape (cropland, urban, ect) is considered a change in
land-use, which releases GHG’s into the atmosphere through the burning or mechanical
removal of aboveground carbon (vegetation) and the increased rate of decomposition of
belowground carbon (litter and soil) ***'". There are two forms of land-use change (LUC),
direct and indirect, which account for the other 10 — 30% of annual anthropogenic GHG
emissions from the land to the atmosphere™*".

In the case of BCAP, an example of direct land-use change (DLUC) would be the
conversion of abandoned or marginal cropland to bioenergy crop production. The impacts
of DLUC are relatively well studied from a carbon cycle perspective and it is becoming
increasingly understood that an initial “carbon debt” is incurred when land is converted to
biomass production for conversion to bioenergy crops and the debt is only repaid when
enough fossil fuels are displaced by the bioenergy produced on that land™*". The research
in this area suggests that there are two primary factors which determine the “payback
period” associated with DLUC: the land-use history of the converted land (based on the
amount of carbon released from the vegetation, litter, and soil compartments) and the
amount of GHG reduction gained from the displacement of fossil fuel use and the amount
of carbon returned to the soil by producing the biofuel. For example, converting native
grassland in the U.S. into cropland for corn ethanol production incurs an initial carbon
debt of 134 Mg CO, ha™'. If 83% of the carbon released from this conversion is attributed
to the biofuel production and 17% is attributed to co-products, then it will take 93 years
for the biodiesel produced on this land to payback the carbon debt since the biodiesel
produced from the oil palm displaces ~1.2 Mg CO,ha yr'' based on current Life-Cycle
Analysis (LCA). On the other hand, converting abandoned cropland into a mixed-grass
prairie in the U.S. incurs an initial carbon debt of 6 Mg CO, ha 'because it is assumed
that little, if any, carbon is stored in any of the 3 terrestrial compartments on abandoned
cropland. And even if 100% of the carbon released from this conversion is attributed to
the biofuel production, then it will still only take 1 year to payback the carbon debt since
the ethanol produced from the grasses displaces ~4.3 Mg CO2 ha™! yr ™.

Indirect land-use change (ILUC) occurs when non-agricultural land is put into agriculture
or forestry production due to active agricultural or forestland being diverted from
traditional production to bioenergy production as mediated through global market forces.
For example, the conversion of Brazilian rainforest to corn production in response to a
decreased supply and subsequent increase in price of corn when cropland in lowa is
placed into bioenergy crop production would be considered ILUC. However, the impacts
of ILUC are not as well studied from a carbon cycle perspective, but it has been
suggested that grain ethanol, a first generation biofuel, is carbon positive (emits more
carbon than it displaces) when ILUC is included in the LCA™*"".

2) Carbon Sinks
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Just as carbon can be released to the atmosphere through LUC, carbon can be
sequestered into the terrestrial and geological reservoirs via photosynthesis, which is the
fixation of carbon dioxide into organic forms. There are several land-uses that increase
the amount of carbon fixed from the atmosphere into the vegetation compartment of the
terrestrial reservoir: agricultural land, forestland, and bioenergy land. Encouraging
farmers, foresters, and biomass producers to leave a percentage of biomass in the field
will increase the amount of carbon stored in the litter compartment. Improved soil
management and soil amendments will increase the amount of carbon sequestered in the
soil compartment. In instances of human disturbance, carbon can be sequestered into the
geological reservoir via an adaptation of the carbon capture and storage (CCS) technique
called bioenergy with carbon storage (BECS) where the biomass (vegetation) is burned
for bioenergy production and the carbon dioxide is captured before it enters the
atmosphere, converting it into liquid carbon dioxide, and pumping it into a geologically
stable reservoir. It should also be noted that permanence, leakage, and additionality
(PLA) should be considered when attempting to gain carbon sequestration credits from
the production biomass for bioenergy since the sequestered carbon may be released after
the project terminates (permanence), may encourage the displacement of carbon offsite
(leakage), or may have occurred under a business-as-usual scenario (additionality)™ """

a) Atmosphere-to-Terrestrial

Virtually any type of land-use has the potential to fix carbon into vegetation if it is
properly managed. According to the scientific literature, two of the traditional land-uses,
agriculture and forestry, and a non-traditional land-use, bioenergy, have the potential to
sequester significant amounts of carbon from its atmospheric form to its organic form,
which is stored in vegetation as cellulose, hemicellulose, or lignin. However, it is
important to realize that carbon stored in the vegetation compartment is relatively
volatile. Carbon that is incorporated into biomass (vegetation) is the least permanent of
the terrestrial sinks since natural disturbances, such as fire, or human disturbances, such
as harvesting, can quickly return the carbon to the atmosphere. Carbon released through
natural disturbances provides few benefits for mitigating climate change since the energy
stored in the biomass is not utilized whereas carbon released due to human disturbances
can be utilized and displaces fossil fuel use. However, there are several options for
transferring the carbon from vegetation to the more permanent terrestrial compartments:
litter and soil.

Encouraging food, fiber, and bioenergy feedstock producers to leave a percentage of
biomass in the field after harvesting is an easy way to increase the amount of carbon
stored in the litter compartment of the terrestrial reservoir. Approximately 10 — 20% of
the carbon stored in vegetation can be sequestered into the soil if it is allowed to
decompose in the litter layer for 5 — 10 years™™.

Improved management of vegetated lands and amending soils with additional carbon can
sequester significant amounts of carbon into terrestrial soils. These activities will most
likely be encouraged through the emerging carbon markets where GHG polluters pay
landowners to increase the amount of carbon stored on their land.

Improved management of vegetated lands can increase the amount of carbon sequestered
into soils. Agricultural land can increase soil carbon sequestration via conservation tillage
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and by leaving crop residues in the field. Scientists have estimated that 20 — 30 Pg C
can be sequestered into agricultural soils over the next 50 — 100 years if farmers will
increase the amount of carbon (litter) left in the field or decrease the rate of
decomposition in soils™. Forestland can increase carbon sequestration by leaving slash in
the forest and stumps in the ground, reforesting abandoned agricultural land and
afforesting previously non-forested land such as woodlands, or avoiding deforestation.
Research shows that forests (across all compartments) can sequester 59 — 149 Pg C over
the next 100 years with the price of carbon credits ranging from $100 - $807 per Mg i,

Soil amendments, or the addition of carbon to soils, can significantly increase the amount
of carbon stored in terrestrial soils. Biochar, charcoal or biomass-derived black carbon, is
a by-product of the pyrolysis process where biomass is heated to between 350 and 500
degrees Celsius. Biochar amendments can sequester ~50% of the carbon stored in
biomass (vegetation), whereas burning the biomass in the field only sequesters ~3%
(~97% released to the atmosphere) and natural decomposition sequesters between 10 —
20% after 5 — 10 years (80 — 90% respired to the atmosphere). It is estimated that 5.5 —
9.5 Pg C yr-1 could be sequestered into agricultural land, forestland, or bioenergy land if
all bioenergy demands were met through pyrolysis and the biochar by-product was
applied back to the soils that produced them. This amount of sequestration is significant
and is greathr than the amount of carbon currently emitted from annual fossil fuel use (5.4
Pg C yr-1)*".

b) Terrestrial-to-Geological

Thus far we have discussed various methods and issues for decreasing the amount of
carbon stored in the atmospheric reservoir by increasing the amount of carbon stored in
the various components of the terrestrial reservoir. While it is beneficial for us to pursue
such efforts, we have largely ignored the fact that 80 — 90% of the carbon annually
emitted into the atmosphere comes from the geological reservoir. However, there is an
ever-growing body of literature that attempts to address this impressive opportunity. The
fossil fuel industry has been injecting liquid carbon dioxide into geological reservoirs for
decades in order to increase the amount of extractable oil and natural gas within a
reservoir. More recently, engineers have determined that carbon emitted from stationary
sources such as coal power plants can be captured, converted into liquid carbon dioxide,
and pumped into geologic reservoirs; this process is commonly known as Carbon Capture
and Storage (CCS). Combining CCS with bioenergy has the potential to return
atmospheric carbon dioxide levels to pre-industrial revolution concentrations by the end
of the century if deployed at the appropriate scales needed to avoid abrupt climate change
as seen in Figure 2*",

Figure 2. Pathways for reducing atmospheric carbon concentrations
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(i) Water and Wildlife

Domestically, it is imperative that biomass is produced in a sustainable manner by
protecting our water and wildlife resources. Water quality may be negatively impacted by
excessive nutrient inputs during agricultural production™. Encouraging producers to use
minimal fertilizer and pesticide application rates, creating riparian buffers, and ensuring
that biomass production can be met by existing water supplies are important steps to
protecting water quality and availability for downstream users.

It is equally important to consider the potential impacts of bioenergy production on
wildlife, particularly within the distributional range of threatened or endangered
species*™. Even though invasive species are prohibited from being established under the
BCAP, it is also important to note that the establishment of non-native species for
bioenergy production may have negative impacts on both water and wildlife.

There is an ongoing debate between two approaches for minimizing the negative impacts
and encroachment of agricultural and biomass production on native habitat: a land
sparing approach that minimizes the number of acres needed to meet demand through
intensive production on the most productive lands*"" versus wildlife-friendly farming, or
agroforestry, that creates an improved habitat matrix through increased heterogeneity """,
A proposed solution to reconcile this debate was recently proposed by Koh et al. where
the wildlife-friendly farming, or agroforestry, approach is used to buffer native habitat

xlix

from intense biomass production and to connect patches of native habitat fragments™ .
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Internationally, ILUC in the form of increased deforestation’, especially in the tropics,
should be expected as commodity prices increase in response to shifts towards bioenergy
crop production and away from traditional commodity crop production”. Ninety percent
of LUC at the international level can be explained by 3 proximate causes, agricultural
expansion, forestry expansion, and urbanization (or infrastructure extension), leading to
DLUC and 5 underlying causes, cultural, demographic, economic, policy and
institutional, and technological factors, explain the ILUC™. This international ILUC due
to increased bioenergy production in the U.S. is particularly important from a
conservation standpoint since tropical deforestation overlaps with 15 of the 25

il

“biodiversity hotspots” identified as conservation priority areas'".

(b) Livelihoods

It is unrealistic to make a broad, all-encompassing statement concerning the impact of
increased bioenergy production on livelihoods within the U.S. and abroad since
numerous factors influence both livelihoods and bioenergy production'”. Ultimately, the
safest prediction we can make about the influence of bioenergy production on livelihoods
is that there will be spatial and temporal variation across all scales: from the global level
down to local level. As mentioned earlier, increasing bioenergy production in the U.S.
may lead to higher food, fiber, and energy prices, which would most adversely effect the
urban and rural poor; however, increasing biofuel demand may provide new or additional
income opportunities for the rural poor with the land-tenure rights".

Program Authorization and Implementation

Issue Network - Actors, Interests, and Action Channels

(a) Government

House Agriculture Committee: The members of the House Ag committee drafted the
initial language for the Biomass Energy Reserve (BER). It is clear from the drafted
language that the members were primarily focused on promoting the development and
production of energy crops on cropland currently or recently in traditional crop
production. Based on the language of the BER, members of the House Ag committee,
who mainly hailed from agricultural, rather than forestry, states, attempted to shift the
bioenergy production from primarily woody biomass to predominantly agricultural
biomass.

Senate Agriculture, Nutrition, and Forestry Committee: The members of the Senate Ag,
Nutrition, and Forestry (ANF) committee countered the BER language by placing equal
emphasis on energy crop production from cropland and forestland in the Bioenergy Crop
Transition Assistance Program (BCTAP) language. Senator Wyden’s proposed
amendment was significant because it demonstrated that broad political support, from
wheat, corn, and beef producers to the big environmental groups, could be gained by
emphasizing conservation measures by requiring conservation plans and Forest
Stewardship Plans for energy crop production on cropland and forestland.

Farm Service Agency (FSA): The conference committee’s final BCAP language appears
to be a combination of the BER and BCTAP language, but establishment and annual
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payments section was modeled after the highly successful Conservation Reserve
Program (CRP). Modeling the BCAP after the CRP and then assigning the program to
FSA is a testament to the hard work of FSA and the overall success of the CRP in
achieving significant conservation gains. FSA, internally, sees the BCAP as an
acknowledgement of CRP’s success and the FSA Administrator’s seemed willing to
secure the resources necessary for the BCAP to be as, if not more, successful as the CRP.

Natural Resource Conservation Service (NRCS): Based on the success and familiarity of
the CRP, FSA entered into an Memorandum of Understanding (MOU) with the NRCS to
provide technical assistance (TA) to producers establishing energy crops under the
establishment and annual payments section. While the MOU is another testament to the
success of the CRP model, the burden of providing technical assistance to producers in
BCAP is additive to NRCS’s pre-BCAP workload. NRCS’s field staff was already
working at or above capacity in many counties across the nation prior to taking on the
BCAP responsibilities, which may hinder the implementation of certain BCAP in certain
areas of the country.

U.S. Forest Service (USFS) & Bureau of Land Management (BLM): The USFS’s and
BLM'’s involvement in the BCAP is primarily due to the Sect. 9001 definition of
renewable biomass, which recognizes that woody resources derived from the National
Forest System and “other public lands,” which includes BLM lands, are a form of
renewable biomass. The definition of renewable biomass and its use in the BCAP
provides additional incentive for loggers with USFS and BLM contracts to harvest woody
resources, which will positively contribute to the maintenance of healthy public forests;
however, this additional incentive may encourage the leasee’s to harvest or collect woody
resources beyond a sustainable level.

U.S. Fish and Wildlife Service (USFWS) & National Park Service (NPS): The woody
resources on USFWS and NPS, unlike the USFS and BLM, lands are not recognized as
deriving renewable biomass due to the Sect. 9001 definition. The USFWS questioned
why the National Wildlife Refuge System is not recognized as deriving renewable
biomass during the Inter-Agency Rule Review Process and there were indications that
they may request that the DOI Secretary, Ken Salazar, apply political pressure to the
USDA Secretary, Tom Vilsack, to allow Refuge land to participate in the BCAP since
increased forest thinning on Refuge land would likely benefit targeted wildlife species;
however, Congress would have to change the definition of renewable biomass in order
for USFWS lands to produce eligible material. The USFWS is also concerned about the
potential impacts of BCAP on threatened and endangered (T&E) species that are
protected under the Endangered Species Act (ESA). The disturbance of suitable habitat is
a form of “take” under Section 9 of the ESA, which may result in legal actions taken by
the federal government. The NPS did not lobby to participate in BCAP because the
mission of the Park System is to preserve natural landscapes and, traditionally, this has
resulted in a very “hands-off” approach to managing NPS land.

Environmental Protection Agency (EPA): The EPA expressed concerns about the Sect.
9001 definition of renewable biomass. Both EPA and OMB believe the definition is too
broad and it does not fit with the Renewable Fuel Program (administered by the EPA) set
forth in the Energy Independence and Security Act (EISA) of 2007 because the 2008
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Farm Bill definition allows renewable biomass to be derived from Federal lands,
whereas the EISA does not, and bioenergy produced from woody biomass is limited.

Office of Management and Budget (OMB): The OMB is concerned with containing or
limiting the expenditures of the BCAP. The $240 million disbursed under the Collection,
Harvest, Storage and Transportation (CHST) Notice of Funds Availability (NOFA)
seemed to catch OMB by surprise and they saw the restricted definition of renewable
biomass as an easy way to decrease the BCAP’s funding. However, USDA and DOI will
likely argue to maintain the broader definition of renewable biomass due to the fact that
Congress debated using the EISA definition via Senator Domenici’s amendment, S.
Amdt. 3614, and rejected using such a narrow definition within the 2008 Farm Bill.

Office of Energy Efficiency and Renewable Energy (EERE): The EERE oversees several
of the National Labs performing and coordinating research on renewable energy,
including bioenergy. The DOE is generally supportive of the BCAP as a tool for spurring
large-scale bioenergy production, particularly of advanced biofuels such as cellulosic
ethanol, and as result supported a broad implementation of the BCAP. Also, it is likely
that several of the National Labs will participate in evaluating and reporting various
aspects of the program and, as a result, will gain additional revenue streams for their
contributions.

State Agencies: Various State entities, such as Forestry, Agriculture, and Natural
Resource Departments as well as Institutions of Higher Learning, will be impacted by the
BCAP. At this point in time, it appears that all of these actors will largely benefit from
the BCAP due to economic and energy development while possibly improving wildlife
habitat by converting cropland to suitable habitat through conservation requirement on
BCAP contract acreage. The only foreseeable drawback to the BCAP at the State level
will be the increased demand for State Foresters and Local Soil and Water Conservation
Districts to review and possibly design conservation plans for BCAP Contract Acreage
when many of these entities are already overworked and under funded.

(b) Non-Profit
The BCAP statutory language initially drew broad support from a wide range of non-
governmental organizations such as agricultural associations, conservation organizations,
environmental organizations, sustainability organizations, and renewable energy
organizations. However, a lack of statutory authority to require and fund conservation
and forest stewardship plans for eligible materials collected or harvested on non-contract
acreage has seen support dwindle from some of the environmental organizations. The
BCAP Environmental Impact Statement drew several comments on this issue. It is
possible that those organizations may bring lawsuits against FSA for segmenting the
program or applying political pressure to Congressional members whose seats are
contingent upon support from environmental voters. One of these organizations created a
“form comment,” which was submitted to FSA during the public comment period for the
BCAP proposed rule. The organization was concerned about BCAP matching payments
supporting or encouraging the “clear cutting” of forest stands, which is the practice of
cutting all of the trees of the stand being harvested; however, the organization did not
present any evidence that stands were being clear cut in association with matching
payments.
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(c) Industry

Traditional Forest Products: The traditional forest products industry, primarily pulp and
paper manufacturers and lumber producers, are the only real “losers” as a result of the
BCAP, however, they did not object to the 2008 Farm Bill language possibly due to a
lack-of-awareness or due to a misguided belief that they would be able to participate as
producers of “biobased products.” In particular, the matching payments provided to
eligible material owners selling their renewable biomass to BCAP qualified biomass
conversion facilities creates a significant market distortion that will likely draw
feedstocks away from the traditional forest products industry. There is a limited
opportunity for actors in this industry to participate in the BCAP if they produce heat or
power for their production process; however, this level of participation is unlikely to
satiate the industries concerns. As a result, this industry is likely to use their political
influence to pressure Congressional representatives from states with a large numbers of
traditional forest products jobs such as those in the Pacific Northwest (Sen. Wyden — OR)
and the Southeastern US (Sen. Chambliss — GA). It is also possible for this industry to
bring lawsuits against FSA for adversely impacting their operations and denying the
individuals a right to earn a living.

Non-traditional Forest Products: Producers of advanced biofuels (including several of the
Big Oil producers with investments in renewable energy research projects), biobased
products, heat, and power (these processes may qualify as a BCAP biomass conversion
facility) as well as the farmers and foresters providing those facilities with renewable
biomass will significantly benefit from the BCAP. As a result, these producers will likely
lobby to have a broad implementation of the BCAP and will probably support its
extension into the 2012 Farm Bill.

Legislative History

Increasing energy security and reducing fossil fuel consumption were the catalysts for
creating the political conditions necessary for Congress to create a large-scale,
government-funded program to encourage the development and production of domestic
bioenergy in the form of the Biomass Crop Assistance Program (BCAP). This analysis
shows the evolution of the program through the legislative process and provides insight
into the motivation of the various politicians that were involved in its creation.

(a) Primary Legislative Actions
May 22", 2007

Representative Collin Peterson (MN — 7) sponsored H.R. 2419 the “Farm Bill Extension
Act of 2007.” H.R 2419 represents the document commonly known as the Farm Bill,
which provides authority and funding for the majority of the functions fulfilled by the
United States Department of Agriculture (USDA) and it’s 17 agencies and 12 offices.
The 2002 Farm Bill was the first version of the Farm Bill to contain an Energy Title with
programs and initiatives with energy production as the primary mission."" Programs such
as the Federal Biobased Procurement Program, the Biorefinery Assistance Program, and
the Bioenergy Program were immensely successful and well accepted by Democrats,
Republicans, their constituents, the energy industry, and the environmental
community.”™ These programs were perceived as a step-in-the-right-direction while
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simultaneously addressing issues such as national security and climate change by
decreasing the US’s reliance on foreign fuels and reducing our GHG emissions.

May 23", 2007

Senator John Thune (SD) sponsored S. 36 to amend the 2002 Farm Bill by creating a
“Biofuels Innovation Program” because a new version of the Farm Bill had not yet been
proposed in the Senate. Senator Thune believed this program would be great for his
constituents in South Dakota where there are significant amounts of cropland in the
eastern part of the state, substantial woody resources in the western part of the state, and
the potential to develop a cellulosic feedstock market in the central part of the state. This
program was intended to mitigate the risk farmers and ranchers face when attempting to
transition from traditional farming and ranching practices to bioenergy production
practices, which incurs significant start-up costs for seed stock and equipment alone.
Senator Thune saw this program as a solution to the “chicken-and-the-egg” problem that
had been plaguing the development of the bioenergy industry. Biomass conversion
facilities have had a difficult time securing loans because loan officers wanted to see that
a steady feedstock supply could be guaranteed, but farm and forest owners were
unwilling to transition to non-traditional crop production without a guarantee that a
facility would be in their area and willing to purchase their materials. The program
proposed by Senator Thune was designed address these issues, but more importantly, the
program represented a win-win situation by providing income opportunities in rural
America (Senator Thune’s base constituency) and encouraging the development of the
American bioenergy industry as a means to achieve energy security, economic security,
and environmental benefits."™

July 25™, 2007

Representative Dennis Cardoza (CA — 18) sponsored H. Res. 574 “Providing for
consideration of the bill (H.R. 2419) to provide for the continuation of agricultural
programs through fiscal year 2012, and for other purposes.” H. Res. 574 was essentially a
revision of H.R. 2419 and in it’s House Report (110 — 261) we see the House’s first
language for what would eventually become the Biomass Crop Assistance Program
(BCAP). H. Res. 574 added Sect. 9019. Biomass Energy Reserve to the Farm Bill
Extension Act of 2007.

November 2™, 2007

Senator Tom Harkin (IA) sponsored S. 2302 the “Food and Energy Security Act of
2007.”™ S. 2302 was the Senate version of H.R. 2419. A placeholder was put into the
Energy Title (IX) for the Senate’s precursor to the BCAP, which was titled “Biomass
Crops.” The Biomass Crops placeholder indicates that the Senate was in favor of a
creating program similar to the Biomass Energy Reserve in H.R. 2419 (after the H. Res.
574 amendment), but the Senate staff was still constructing the exact language of the
statute.

November 5, 2007

Senator Tom Harkin (IA) sponsored (Sen. Saxby Chambliss, Sen. Max Baucus, and Sen.
Chuck Grassley — Co-sponsors) S. Amdt. 3500 as a Senate amendment to H.R. 2419.%' S,
Amdt. 3500 amended Title IX of the 2002 Farm Bill to create Sect. 9004. Biomass Crop
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Transition. The Biomass Crop Transition was the counter language proposed by the
Senate to mirror the Biomass Energy Reserve in H.R. 2419.

December 111, 2007

Senator Ron Wyden (OR) sponsored (Sen. Tom Harkin — Co-sponsor) S. Amdt. 3736 as
an amendment to S. Amdt. 3500.™" The “Wyden-Harkin Amendment” improved and
expanded upon the S. Amdt. 3500 language of the Biomass Crop Transition section
particularly with respect to the conservation requirements. This drew strong public
support and praise from 2 separate coalitions of organizations. The National Wildlife
Federation created a coalition of 94 organizations ranging from corn and beef producers
associations to a sustainable agriculture group in the south. The NWF coalition also
included the large, National environmental groups including the Environmental Defense,
Sierra Club, and World Wildlife Fund. The second coalition sent a nearly identical letter
with signatures from NWF, the Association of Fish and Wildlife Agencies, Ducks
Unlimited, and The Wildlife Society, just to name a few."" A separate joint-letter of
support was also sent from the National Association of Wheat Growers and the IOGEN
Corporation, a biotechnology firm specializing in cellulosic ethanol.™

(b) Related Legislative Actions
May 8", 2007

Representative Marcy Kaptur (OH — 9) sponsored H.R. 2218 the “Biofuels Energy
Independence Act of 2007.”™" Although the bill was tabled, it represents an important
piece of the BCAP history. Representative Kaptur’s bill made several statements about
biofuels including the fact that biofuels benefit America by providing energy, economic,
and environmental security. She then proposed a loan and loan guarantee program that
would essentially treat biofuel feedstocks (biomass) in a manner similar to many of the
staple crops found in Title I of the Farm Bill that are eligible for various loans or
payments intended to stabilize market prices.

December 10™, 2007

Senator Pete Domenici (NM) sponsored (Sen. John Thune - SD, Sen. Larry Craig - ID,
Sen. Ken Salazar - CO, Sen. Benjamin Nelson - NE, Sen. Tim Johnson — SD, Sen. Chuck
Grassley — IA, Sen. Norm Coleman — MN — Co-sponsors) S. Amdt. 3614 the “Biofuels
for Energy Security and Transportation Act of 2007” as an amendment to S. Amdt.
3500.™"" Senator Domenici’s amendment modified or created several definitions, notably
renewable biomass and renewable fuel, within the Energy Title (IX) of the Farm Bill and
then attempted to replicate the language from the Energy Policy Act of 2005, of which
the Senator was the floor manager and leader, with a few modifications. Also, S. Amdt.
3614 would have established a slough of programs and initiatives, including the
Renewable Fuel Standard and Renewable Fuel Program, to be administered by the
USDA. Concurrently, a House bill, H.R. 6, had already been proposed as a separate
act.™" Senator Domenici’s amendment was essentially the Senate’s version of H.R. 6,
but its placement in the Farm Bill would ensure that the USDA rather than the EPA
would administer the provisions and programs created by this Act.

December 10™, 2007
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Senator Ken Salazar (CO) sponsored (Sen. John Kerry — MA, Sen. Debbie Stabenow —
MI, Sen. Charles Schumer — NY, Sen. Gordon Smith — OR, Sen. Susan Collins — ME,
and Sen. Olympia Snow — ME — Co-sponsors) S. Amdt. 3616 as an amendment to S.
Amdt. 3500.""" The intention of Senator Salazar’s amendment was to broaden the scope
of biofuels being produced by cellulosic feedstocks. At the time, the only biofuel being
recognized and supported by Congress was cellulosic ethanol, which is only one of many
potential biofuels that can be derived from cellulosic materials. Senator Salazar’s
argument was that Congress should not be picking winners and losers among the many
competing biofuels. Cellulosic ethanol had been, up to this point, the second biggest
beneficiary of legislation created by Congress to increase America’s production and
consumption of biofuels behind grain ethanol. The Senator’s amendment was significant
to BCAP, even though it was eventually withdrawn, because it contributed to the broad
definition of advanced biofuels that is currently in the Energy Title (IX).

Implementation Issues

(a) The Rule Making Process for BCAP

Within the parameters set forth in Sect. 9011 of the 2008 Farm Bill, FSA used
experiences under the NOFA and public comments received in response to the Proposed
Rule to create the Final Rule.

Section 9011 of the 2008 Farm Bill authorized the BCAP. As a whole, the statute was
sufficient to implement a functional program; however, it was not without its flaws. Sect.
9011 (c) “BCAP Project Area” provides for the establishment and production of eligible
crops for conversion to bioenergy in selected BCAP project areas. Sect. 9011 (d)
“Assistance with Collection, Harvest, Storage, and Transportation” provides assistance to
agricultural and forest landowners and operators with collection, harvest, storage, and
transportation (CHST) of eligible material for use in a biomass conversion facility.lXIX

The NOFA, published June 11", 2009, was used to partially implement the program in
response to a Presidential Directive, published May 5™ 2009. The NOFA announced that
funding was available for the “CHST Matching Payments Program.” The CHST
Matching Payments Program operated from [INSERT TIMES HERE] and $243,827,490
was disbursed under the NOFA during Fiscal Year (FY) 2009 and FY 2010. Operating a
program under a NOFA is unconventional and somewhat controversial; however, the
insight FSA gained from this experience was very beneficial since the agency and its
personnel did not have previous experience administering this type of program.

The Proposed Rule, published February 8", 2010, proposed the full implementation of
the program including Matching Payments and Establishment and Annual Payments.
Payments were not issued under the Proposed Rule; however, public comments on the
proposed rule provided additional insight into the public’s experiences under the CHST
Matching Payments Program, which was used to craft several key provisions in the Final
Rule.

The Final Rule, published October 27" 2010, officially implemented the whole program.
Several key provisions set forth in the Final Rule are intended to address implementation
barriers created by stakeholder concerns.
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(i) Final Rule — Key Provisions

The issues encountered during the implementation of the BCAP are representative of the
barriers to scaling-up bioenergy production within the U.S. at this point in time. It is
important that these challenges are analytically discussed and dissected in order to
overcome such barriers and assist in the progress towards greater energy security for the
U.S and mitigating the impacts of increasing fossil fuel consumption at a global level.

1) Arm’s Length/Related Party Transactions

Issue: During the creation of the NOFA, FSA was very aware that individuals and/or
corporations may try to take advantage of the CHST Matching Payment Program by
artificially increasing the matching payment to meet the maximum limit of $45/dry ton
whenever the eligible material owner and the biomass conversion facility had a vested
interest in one another. In order to prevent this from happening, FSA required that all
transactions be an “arm’s length transaction” meaning that the two parties could not have
a financial interest in one another. While this effectively limited individuals or
corporation from taking advantage of the program, it also prevented vertically integrated
organizations from participating, which was also a concern for FSA. In order to address
this concern, FSA replaced the arm’s length transaction provisions with a related-party
transaction provision in the proposed rule, which gave the deputy administrator the
discretion to determine whether or not related-parties could participate in the program.
The OMB resisted this change during their review of the proposed rule prior to its
publication citing concerns that it weakened the integrity of the program and would lead
to increased programmatic expenditures; however, an alternative policy could not agreed
upon, which left the related-party transaction requirement in the proposed rule. Public
comments were also received requesting that the related-party transaction provision be
removed or modified. In response to internal concerns, OMB’s concerns, and public
comments, FSA replaced the related-party transaction requirements with a provision
requiring that qualified biomass conversion facilities pay fair market value for all eligible
materials.

Stakeholders: EMO’s, BCF’s, OMB, FSA
Provisions:

§ 1450.101 (a)(2)(vi): “Pay fair market value for eligible material regardless of whether
the seller has applied for or receives a matching payment authorized by this subpart”

Outcome: The fair market value provision sufficiently addressed the concerns of all
interested stakeholders about transactions between parties with vested interest in one
another. The provision also prevented qualified biomass conversion facilities from paying
differing rates to entities participating in the program versus entities not participating in
the program, which was an undesirable practice that arose under the NOFA.

Significance: This issue highlights in importance of the vertically integrated business
model, which may be necessary to make bioenergy production competitive with
traditional energy production.

2) Additionality
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Issue: Concern over additionality, or increasing bioenergy production above a baseline,
was not expressed by OMB until their final review of the Proposed Rule. One of the
complaints OMB made concerning the NOFA was that some facilities were being
subsidized for activities, such as collecting sawdust at a lumber mill and burning it for
heat production, that they would have conducted regardless of the matching payment.
There argument for additionality was two-fold: they felt that the government and tax-
payers should not pay for activities that were occurring before the implementation of the
program and they wanted to limit the scope of BCAP to align with the EPA’s Renewable
Fuels Standard (RFS) Program that focuses solely the production of liquid transportation
fuels (BCAP encourages heat, power, biobased products and advanced biofuels), which
would reduce federal spending and alleviate budgetary pressure being applied by
Republicans due to the ongoing recession. FSA was caught off-guard by this proposal
and was not able to counter OMB’s request to insert three “tiered” options for calculating
matching payment, which would have drastically altered matching payments, into the
Proposed Rule. Public comments were received on all three options, but FSA determined
that OMB’s “tiered” options were administratively infeasible, but, more importantly, they
violated Sect. 9011, which specified that matching payments would be made at a rate of
$1 for each $1 per dry pound provided by the qualified biomass conversion facility in an
amount up to $45 per dry ton. OMB accepted that the “tiered” approach violated the
statute, but they still desired a mechanism to encourage additionality. In order to satisfy
OMB’s request, FSA devised a provision that required eligible materials to be collected
or harvested directly from the land.

Stakeholders: OMB, EPA, FSA

Provisions:

§ 1450.103 (a)(2)(i): “Directly from:

(A) National Forest System land, Bureau of Land Management land;
(B) Non-Federal land; or

(C) Land belonging to an Indian or Indian tribe that is held in trust by the United States or
subject to a restriction against alienation imposed by the United States”

Outcome: Collecting or harvesting eligible materials directly from the land was an
effective method for eliminating the subsidization of activities that were occurring before
the implementation of the BCAP; however, it has a limited ability to encourage
additionality above a facility, regional, or national baseline.

Significance: Additionality is key is increasing domestic bioenergy production within the
U.S. In order to achieve additionality, the bioenergy industry must become cost
competitive with traditional energy production.

3) Conservation

Issue: Conservation was a primary concern for FSA since the Conservation and
Environmental Programs Division (CEPD) staff was tasked with implementing and
administering the BCAP based their experiences and success implementing and
administering the CRP for the better part of two decades; however, CEPD understood
that Congress intended for BCAP to primarily be an energy program with some
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conservation safeguards and attempted to implement the program accordingly.
Although numerous conservation provisions were proposed and considered by FSA,
NRCS, and USFWS staff, Sect. 9011 did not explicitly provide FSA the authority to
require conservation, forest stewardship, or equivalent plans for the collection, harvest,
storage, and transportation of eligible materials outside of USFS and BLM lands
receiving matching payments; however, the manager’s report is unclear whether or not
Congress intended for eligible materials to be harvested according to such a plan.
Subsequently, FSA continued the conservation policy concerning matching payments
under the NOFA into the Proposed Rule, but mentioned that conservation measures may
be required in the Preamble. Numerous public comments were received from members of
environmental NGO’s calling for additional conservation measures for the collection or
harvest of eligible materials suggesting that eligible materials receiving matching
payments were harvested by a practice called clear cutting, which can lead to soil erosion
and unhealthy forests; however, it was never demonstrated that any eligible materials
were harvested by the clear cutting method. On the other hand, public comments were
received from eligible material owners’ expressing concern that requiring additional
conservation measures would discourage small landowners from participating in the
program since the cost of a plan would be greater than the revenue generated from the
sale of the materials. Also, State Agencies, such as State Forestry Departments, were
concerned that the burden of writing and approving plans for woody materials would
completely fall on them and this burden was beyond their capacity. Even though they
remained neutral on the issue, biomass conversion facilities should have be in support of
additional conservation measures, even if it raised the cost of obtaining materials,
because it would ensure the sustainability of local resources; however, their lack of input
is understandable since they would not want to appear to oppose their suppliers. In the
Final Rule, FSA decided to exercise their discretion concerning conservation measures by
adding several provisions requiring eligible material owners to harvest eligible materials
according to an approved conservation, forest stewardship, or equivalent plan.

Stakeholders: Environmental NGO’s, USFWS, NRCS, State Agencies, EMO’s, BCF’s,
FSA

Provision(s):

§ 1450.102 (a)(3): “Certify that the eligible material for which a payment may be issued
according to § 1450.106 has been harvested according to a conservation plan, forest
stewardship plan, or equivalent plan, and, if not crop residues, are byproducts of
preventative treatments that are removed to reduce hazardous fuels, to reduce or contain
disease or insect infestation, or to restore ecosystem health”

§ 1450.103 (a)(2)(ii): “Consistent with a conservation plan, forest stewardship plan, or
plan that CCC determined to be an equivalent plan...”

§ 1450.103 (a)(2)(iii): “Consistent with Executive Order 13112, Invasive Species”

Outcome: FSA understood that this requirement may discourage small landowners and
burden State Foresters, but believed that ensuring the protection and sustainable
production of the nation’s natural resources was the intention of Congress and important
to the overall success of the program.
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Significance: The sustainable production of bioenergy feedstocks is paramount to its
success in the future. Our Nation and local communities will not support an industry that
degrades our natural resources and, thus, it is important that we ensure they are utilized in
a sustainable fashion. This issue overlaps with the following issue concerning existing
markets in that the areas where the resources are most plentiful are also the areas where
the greatest demand will be placed on the production of those resources. A good example
of this occurred during the administering of the NOFA when six facilities became BCAP
qualified biomass conversion facilities in Shasta County, California. In situations like the
one in Shasta County, it is nearly impractical for financial markets to encourage the
sustainable use of natural resources since supply market forces, such as supply shortages,
will not occur until the extractable resources have been too far degraded or completely
exhausted. Thus, the bioenergy industry, as a whole, and the individual facilities must be
aware of the sustainable production capacity of the resource.

4) Existing Markets

Issue: The concern about disrupting existing markets initially arose under the NOFA
when several traditional forest products facilitates, such as paper mills, initially
contended that they should be allowed to become qualified biomass conversion facilities
because they produced biobased products, such as black liquor, and, subsequently, the
materials they purchased to produce those products should be considered eligible
materials which could receive CHST matching payments. Under the NOFA, FSA defined
“biobased CHST products” to be a product, as determined by the deputy administrator,
significantly composed of biological products, but excluded “finished wood products”,
such as timber, lumber, and wood pulp. FSA did not consider black liquor or several
other traditional forest products to meet the definition of biobased product and this
prevented most those facilities from becoming qualified for producing biobased products;
however, FSA determined that the “hog fuel” (assorted biomass) used to generate power
for traditional forest product facilities was considered an eligible material and the hog
fuel boiler could become a qualified biomass conversion facility allowing the eligible
material owner to receive a CHST matching payment based on the sale of eligible hog
fuel. This policy was retained in the proposed rule because the USDA’s previously
established BioPreffered Procurement Program does not consider products with
significant market penetration as of 1972 to be “biobased products.” In response to the
proposed rule, several traditional forest products trade associations’ submitted comments
requesting the all facilities converting biomass be considered a qualified biomass
conversion facility. The comments generally expressed concern about matching payments
driving up the costs of raw materials in markets where eligible material owners could sell
to a qualified biomass conversion facility or a traditional forest product facility, which
wasn’t a qualified facility, such as a lumber mill, a paper mill, a particleboard
manufacturer, or a mulch producing facility. The 2008 Farm Bill definitions of biomass
conversion facility, biobased product, or eligible material could not be altered so, in order
to accommodate the concerns of these stakeholders, FSA expanded a provision within the
definition of renewable biomass, which was the root of the problem since the renewable
biomass definition excludes woody materials that can be used for higher value products
on Federal lands, but not on private lands. In order to apply the higher value provision to
private lands, FSA added a clause to the section of the Final Rule concerning payments
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made on eligible materials prohibiting matching payments for woody eligible materials
outside contract acreage that would otherwise be used to produce a higher-value product.

Stakeholders: Traditional Forest Products Industry, EMO’s, FSA
Provision(s):

§ 1450.103 (b)(3): “Any woody eligible material collected or harvested outside contract
acreage that would otherwise be used for higher-value products”

Outcome: The traditional forest products industry’s feedstock was protected within local
markets without restricting eligible material owners’ from participating in the program.

Significance: Introducing or expanding bioenergy production within existing markets is a
potential barrier to increasing bioenergy production across the country since markets
already exist where feedstocks are sufficiently available for consumption by existing
industries such as the traditional forest products industry. This issue also relates to the
previous issue concerning conservation or the sustainable utilization of our natural
resources since those feedstocks are already being consumed in the most productive
localities.

(b) Monitoring Potential Impacts

(i) Current Policy

Section 9011 of the 2008 Farm Bill requires that a report showing best practice data and
information gather from participants be submitted to Congress no later than four years
after its authorization. Currently, there are no national policies discussing how to
mitigate the potential direct or indirect impacts of the BCAP or other large-scale U.S.
biofuel policies or programs such as the Renewable Fuels Standard (RFS) within the U.S.
or abroad due to the contrasting and dynamic trade-offs associated with increasing
bioenergy production. However, the high-level of unpredictability associated with the
trade-offs does not mean that the potential impacts should go unanticipated by the
organizations implementing such policies and programs.

(ii) Policy Options
The high degree of uncertainty related to the increase in U.S. bioenergy production by the
BCAP leaves few, if any, policy tools ensuring that the benefits of the program are
maximized and costs are minimized. And while it is difficult to determine which factors
are influencing the interactions between the food, fiber, and energy industries, it may be
beneficial to periodically monitor these industries to ensure that the BCAP is not a
significant driver of rapid change, particularly early on in the implementation of the
various components of the program.

1) Scale

For each of the sections discussed above, there are three policy options for addressing
their respective impacts: no action, monitoring, and monitoring with fiscal year (FY)
limits of change.
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No Action: Assume that there will be no change due to the BCAP and thus will not
implement any mechanisms for monitoring such change.

Monitoring: Acknowledge that the BCAP has the potential to impact the global carbon
cycle, natural resources, and livelihoods at various scales and thus we monitor issue-
specific indicators as the BCAP progresses.

Monitoring with FY Limits of Change: We acknowledge that the BCAP has the potential
to impact the global carbon cycle, natural resources, and livelihoods and thus we monitor
issue-specific indicators as the BCAP progresses and we set acceptable levels of change

for each indicator during the FY.

Natural Levels and Boundaries:
The various levels and boundaries of

Table 1. Monitoring Levels and Boundaries

Social Levels and Boundaries:
Geopolitical levels and boundaries are

ecological study provide one potential scale another scale that should be monitored

for monitoring the impacts of the BCAP.

because most demographic and market data

Biosphere — monitoring the various biomes

at the global level

are reported according to these boundaries.
Global — monitoring LUC and market

prices at the global level will provide an
initial indicator of potential issues

Biomes — monitoring similar landscapes at
the regional level (temperate forests™*,
tropical deciduous forests, tropical rain
forests, chaparral, grasslands, and
savannah/scrubland)

Continental — monitoring aggregates of
nation-states and comparing against others
may help identify broader trends that
cannot be seen at lower levels

Landscapes (ecoregions) — monitoring
interacting/linked ecosystems (see Bailey’s
ecoregions for examples — Outer Coastal
Plain Mixed Forest*)

National — monitoring at the national will
provide familiar and translatable data

Ecosystem — monitor communities with
similar organismal, physical, and cycling
characteristics (Chesapeake Bay*)

State — monitoring at the state level will
allow areas within nations that are most
impacted to be identified

County — monitoring at the county level
within the U.S will provide the highest

resolution of the BCAP’s impacts

If the monitoring or monitoring with FY limits of change policies are selected, I
suggest monitoring two different sets of scales since some significant changes may
occur within natural levels and boundaries, social levels and boundaries, or both.

2) Indicators

Issue-specific indicators should be monitored on a quarterly basis for the first 3 years of
the BCAP’s implementation and monitored on a yearly basis thereafter. This list is not
comprehensive, nor is it necessary to monitor each potential indicator. The BCAP
Working Group should evaluate the merit of each proposed indicator based on utility and

data availability.

Table 2. Food, Fiber, and Energy Markets
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Agricultural Forestry Energy

Major commodity crops Roundwood Oil
Livestock Lumber Gasoline
Staple foods Wood products Natural gas
Paper products Coal
Solar
Wind

Table 3. Natural Resources

Domestic __International
Land use/Land cover Land use/Land cover
Water Quality Atmospheric GHG Concentrations

Water Quantity

Deforestation Rates

Water Consumption

Biodiversity Loss

Fertilizer Consumption
Pesticide Consumption
Sq. km of Riparian Buffer
Indicator Species

T&E Species

Invasive Species
Landscape Fragmentation

Table 4. Livelihoods
Income Quartile Range
Median Income
Food-to-Income Ratio
Fiber-to-Income Ratio
Energy-to-Income Ratio

3) Discussion of Monitoring Options
No Action: As mentioned, this option assumes that the BCAP will not impact food, fiber
or energy markets meaning it will not subsequently influence the global carbon cycle,
natural resources, or livelihoods. This option should be selected if the BCAP is
implemented on a relatively small scale and will not enroll more than 1% of agricultural
land (~4 million acres) and 1% of NIPF (~2.4 million acres of NIPF) into contract
acreage for establishment and annual payments.

Monitoring: As mentioned, this options assumes that the BCAP may impact the food,
fiber, and energy markets and subsequently influence the global carbon cycle, natural
resources, and livelihoods; however, the high level on uncertainty due to the numerous
competing factors do not warrant strict limitations on program implementation. This
option should be selected if the BCAP is implemented on a relatively large scale where
more than 1% of agricultural land and 1% of NIPF may be enrolled into contract acreage
for establishment and annual payments.



Monitoring with FY Limits of Change: As mentioned, this option assumes that the
BCAP will significantly impact the food, fiber, and energy markets and subsequently
influence the global carbon cycle, natural resources, and livelihoods and program
implementation should be contingent on not exceeding specified levels of change for
selected indicators. This option should be selected if the BCAP is implemented on a
relatively large scale where more than 1% of agricultural land and 1% of NIPF may be
enrolled into contract acreage for establishment and annual payments.

4) Recommendation

I recommend that FSA implement a monitoring program that uses both the natural and
social levels and boundaries and at least two indicators for each issue. I recommend this
option because I assume that the BCAP will impact the food, fiber, and energy markets
and subsequently influence the global carbon cycle, natural resources, and livelihoods.
However, it is difficult to predict the extent of the BCAP’s impacts and disassociate the
impacts of the BCAP from other factors that may influence the proposed indicators;
Thus, placing limitations of change on the program may limit the effectiveness of the
BCAP in fulfilling its intended purposes.

Conclusions

The BCAP is an initial attempt by the U.S. Federal Government to use second-generation
bioenergy to increase domestic energy security and mitigate the impacts of climate
change. The programs impacts to markets, natural resources, and livelihoods waits to be
seen and should be monitored by FSA and outside groups alike. The underlying premise
of the program is sound, however, the inherent challenges of increasing 2" generation
bioenergy production within the U.S. were made apparent through the statutory language
of the 2008 Farm Bill. Future policy makers should consider revising certain definitions
and sub-sections used in the program in order to overcome or avoid the inherent
challenges.
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Appendix

Section 9011 of the 2008 Farm Bill

“SEC. 9011. BIOMASS CROP ASSISTANCE PROGRAM.
“‘(a) DEFINITIONS.—In this section:
““(1) BCAP.—The term ‘BCAP’ means the Biomass Crop Assistance Program
established under this section.
““(2) BCAP PROJECT AREA.—The term ‘BCAP project area’ means an area that—
““(A) has specified boundaries that are submitted to the Secretary by the project
sponsor and subsequently approved by the Secretary;
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““(B) includes producers with contract acreage that will supply a portion of the
renewable biomass needed by a biomass conversion facility; and

““(C) is physically located within an economically practicable distance from the
biomass conversion facility.

““(3) CONTRACT ACREAGE.—The term ‘contract acreage’ means eligible land that is
covered by a BCAP contract entered into with the Secretary.
“‘(4) ELIGIBLE CROP.—

““(A) IN GENERAL.—The term ‘eligible crop’ means a crop of renewable
biomass.

““(B) EXCLUSIONS.—The term ‘eligible crop’ does not include—

‘(i) any crop that is eligible to receive payments under title I of the
Food, Conservation, and Energy Act of 2008 or an amendment made by that title;
or

‘(1) any plant that is invasive or noxious or has the potential to become
invasive or noxious, as determined by the Secretary, in consultation with other
appropriate Federal or State departments and agencies.

“(5) ELIGIBLE LAND.—

““(A) IN GENERAL.—The term ‘eligible land’ includes agricultural and
nonindustrial private forest lands (as defined in section 5(c) of the Cooperative Forestry
Assistance Act of 1978 (16 U.S.C. 2103a(c))).

““(B) EXCLUSIONS.—The term ‘eligible land’ does not include—

‘(1) Federal- or State-owned land;

‘(i) land that is native sod, as of the date of enactment of the Food,
Conservation, and Energy Act of 2008;

““(ii1) land enrolled in the conservation reserve program established
under subchapter B of chapter 1 of subtitle D of title XII of the Food Security Act
of 1985 (16 U.S.C. 3831 et seq.);

““(iv) land enrolled in the wetlands reserve program established under
subchapter C of chapter 1 of subtitle D of title XII of that Act (16 U.S.C. 3837 et
seq.); or

““(v) land enrolled in the grassland reserve program established under
subchapter D of chapter 2 of subtitle D of title XII of that Act (16 U.S.C. 3838n
et seq.).

““(6) ELIGIBLE MATERIAL.—

““(A) IN GENERAL.—The term ‘eligible material’ means renewable biomass.

“(B) EXCLUSIONS.—The term ‘eligible material’ does not include—

‘(i) any crop that is eligible to receive payments under title I of the
Food, Conservation, and Energy Act of 2008 or an amendment made by that title;

“‘(i1) animal waste and byproducts (including fats, oils, greases, and
manure);

““(ii1) food waste and yard waste; or

“(iv) algae.

“(7) PRODUCER.—The term ‘producer’ means an owner or operator of contract
acreage that is physically located within a BCAP project area.
““(8) PROJECT SPONSOR.—The term ‘project sponsor’ means—

““(A) a group of producers; or

““(B) a biomass conversion facility.

““(b) ESTABLISHMENT AND PURPOSE.—The Secretary shall establish and administer a
Biomass Crop Assistance Program to—

““(1) support the establishment and production of eligible crops for conversion to
bioenergy in selected BCAP project areas; and
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““(2) assist agricultural and forest land owners and operators with collection, harvest, storage,
and transportation of eligible material for use in a biomass conversion facility.
““(c) BCAP PROJECT AREA.—
““(1) IN GENERAL.—The Secretary shall provide financial assistance to producers of
eligible crops in a BCAP project area.
““(2) SELECTION OF PROJECT AREAS.—
““(A) IN GENERAL.—To be considered for selection as a BCAP project area, a
project sponsor shall submit to the Secretary a proposal that includes, at a minimum—

‘(1) a description of the eligible land and eligible crops of each producer
that will participate in the proposed BCAP project area;

““(ii) a letter of commitment from a biomass conversion facility that the
facility will use the eligible crops intended to be produced in the proposed BCAP
project area;

““(ii1) evidence that the biomass conversion facility has sufficient equity
available, as determined by the Secretary, if the biomass conversion facility is not
operational at the time the proposal is submitted to the Secretary; and

‘(iv) any other appropriate information about the biomass conversion
facility or proposed biomass conversion facility that gives the Secretary a
reasonable assurance that the plant will be in operation by the time that the
eligible crops are ready for harvest.

“(B) BCAP PROJECT AREA SELECTION CRITERIA.—In selecting BCAP
project areas, the Secretary shall consider—

‘(1) the volume of the eligible crops proposed to be produced in the
proposed BCAP project area and the probability that such crops will be used for
the purposes of the BCAP;

““(ii) the volume of renewable biomass projected to be available from
sources other than the eligible crops grown on contract acres;

““(ii1) the anticipated economic impact in the proposed BCAP project
area;

“‘(iv) the opportunity for producers and local investors to participate in
the ownership of the biomass conversion facility in the proposed BCAP project
area;

‘(v) the participation rate by—

“(I) beginning farmers or ranchers (as defined in accordance
with section 343(a) of the Consolidated Farm and Rural Development

Act (7 U.S.C. 1991(a))); or

““(II) socially disadvantaged farmers or ranchers (as defined in
section 2501(e) of the Food, Agriculture, Conservation, and Trade Act of

1990 (7 U.S.C. 2279(e)));

“‘(vi) the impact on soil, water, and related resources;

““(vii) the variety in biomass production approaches within a project
area, including (as appropriate)—

““(I) agronomic conditions;
“‘(I) harvest and postharvest practices; and
‘(II) monoculture and polyculture crop mixes;
““(viii) the range of eligible crops among project areas; and
“‘(ix) any additional information, as determined by the Secretary.
““(3) CONTRACT.—
““(A) IN GENERAL.—On approval of a BCAP project area by the Secretary,
each producer in the BCAP project area shall enter into a contract directly with the
Secretary.
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“(B) MINIMUM TERMS.—At a minimum, contracts shall include terms that cover—

‘(i) an agreement to make available to the Secretary, or to an institution
of higher education or other entity designated by the Secretary, such information
as the Secretary considers to be appropriate to promote the production of eligible
crops and the development of biomass conversion technology;

*“(i1) compliance with the highly erodible land conservation requirements
of subtitle B of title XII of the Food Security Act of 1985 (16 U.S.C. 3811 et
seq.) and the wetland conservation requirements of subtitle C of title XII of that
Act (16 U.S.C. 3821 et seq.);

““(ii1) the implementation of (as determined by the Secretary)—

“(I) a conservation plan; or
““(II) a forest stewardship plan or an equivalent plan; and

“‘(iv) any additional requirements the Secretary considers appropriate.
““(C) DURATION.—A contract under this subsection shall have a term of up

to—

““(1) 5 years for annual and perennial crops; or

““(i1) 15 years for woody biomass.

““(4) RELATIONSHIP TO OTHER PROGRAMS.—In carrying out this subsection, the
Secretary shall provide for the preservation of cropland base and yield history applicable to the
land enrolled
in a BCAP contract.

“(5) PAYMENTS.—

““(A) IN GENERAL.—The Secretary shall make establishment and annual
payments directly to producers to support the establishment and production of eligible
crops on contract acreage.

“(B) AMOUNT OF ESTABLISHMENT PAYMENTS.—The amount of an
establishment payment under this subsection shall be up to 75 percent of the costs of
establishing an eligible perennial crop covered by the contract, including—

‘(1) the cost of seeds and stock for perennials;

*“(ii) the cost of planting the perennial crop, as determined by the
Secretary; and

““(ii1) in the case of nonindustrial private forestland, the costs of site
preparation and tree planting.

“(C) AMOUNT OF ANNUAL PAYMENTS.—

““(1) IN GENERAL.—Subject to clause (ii), the amount of an annual
payment under this subsection shall be determined by the Secretary.

““(ii)) REDUCTION.—The Secretary shall reduce an annual payment by
an amount determined to be appropriate by the Secretary, if—

““(I) an eligible crop is used for purposes other than the
production of energy at the biomass conversion facility;

““(II) an eligible crop is delivered to the biomass conversion
facility;

“‘(III) the producer receives a payment under subsection (d);

““(IV) the producer violates a term of the contract; or

““(V) there are such other circumstances, as determined by the

Secretary to be necessary to carry out this section.

““(d) ASSISTANCE WITH COLLECTION, HARVEST, STORAGE, AND
TRANSPORTATION.—

““(1) IN GENERAL.—The Secretary shall make a payment for the delivery of eligible

material to a biomass conversion facility to—
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““(A) a producer of an eligible crop that is produced on BCAP contract acreage; or

*“(B) a person with the right to collect or harvest eligible material.

“(2) PAYMENTS.—
““(A) COSTS COVERED.—A payment under this subsection shall be in an
amount described in subparagraph (B) for—
““(1) collection;
““(i1) harvest;
*“(iii) storage; and
“‘(iv) transportation to a biomass conversion facility.

““(B) AMOUNT.—Subject to paragraph (3), the Secretary may provide matching
payments at a rate of $1 for each $1 per ton provided by the biomass conversion facility,
in an amount equal to not more than $45 per ton for a period of 2 years.

““(3) LIMITATION ON ASSISTANCE FOR BCAP CONTRACT ACREAGE.—
As a condition of the receipt of annual payment under subsection (c), a producer receiving a
payment under this subsection for collection, harvest, storage or transportation of an eligible crop
produced on BCAP acreage shall agree to a reduction in the annual payment.
“‘(e) REPORT.—Not later than 4 years after the date of enactment of the Food, Conservation, and
Energy Act of 2008, the Secretary shall submit to the Committee on Agriculture of the House of
Representatives and the Committee on Agriculture, Nutrition, and Forestry of the Senate a report
on the dissemination by the Secretary of the best practice data and information gathered from
participants receiving assistance under this section.
*“(f) FUNDING.—Of the funds of the Commodity Credit Corporation, the Secretary shall use to
carry out this section such sums as are necessary for each of fiscal years 2008 through 2012.

Section 9001 of the 2008 Farm Bill

SEC.9001. ENERGY.
(a) IN GENERAL.—Title IX of the Farm Security and Rural Investment Act of 2002 (7 U.S.C.
8101 et seq.) is amended to read as follows:
“TITLE IX—ENERGY
“SEC. 9001. DEFINITIONS.
““‘Except as otherwise provided, in this title:
“(1) ADMINISTRATOR.—The term ‘Administrator’ means the Administrator of the
Environmental Protection Agency.
“(2) ADVISORY COMMITTEE.—The term ‘Advisory Committee’ means the Biomass
Research and Development Technical Advisory Committee established by section
9008(d)(1).
“(3) ADVANCED BIOFUEL.—
““(A) IN GENERAL.—The term ‘advanced biofuel’ means fuel derived from
renewable biomass other than corn kernel starch.
“(B) INCLUSIONS.—Subject to subparagraph (A), the term ‘advanced biofuel’
includes—
““(1) biofuel derived from cellulose, hemicellulose, or lignin;
““(ii) biofuel derived from sugar and starch (other than ethanol derived
from corn kernel starch);
““(ii1) biofuel derived from waste material, including crop residue, other
vegetative waste material, animal waste, food waste, and yard waste;
““(iv) diesel-equivalent fuel derived from renewable biomass, including
vegetable oil and animal fat;
“‘(v) biogas (including landfill gas and sewage waste treatment gas)
produced through the conversion of organic matter from renewable biomass;
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“‘(vi) butanol or other alcohols produced through the conversion of organic matter from
renewable biomass; and
““(vii) other fuel derived from cellulosic biomass.

““(4) BIOBASED PRODUCT.—The term ‘biobased product’ means a product
determined by the Secretary to be a commercial or industrial product (other than food or feed)
that is—

““(A) composed, in whole or in significant part, of biological products, including
renewable domestic agricultural materials and forestry materials; or
““(B) an intermediate ingredient or feedstock.

““(5) BIOFUEL.—The term ‘biofuel’ means a fuel derived from renewable biomass.

““(6) BIOMASS CONVERSION FACILITY.—The term ‘biomass conversion facility’
means a facility that converts or proposes to convert renewable biomass into—

“(A) heat;

““(B) power;

““(C) biobased products; or
““(D) advanced biofuels.

*“(7) BIOREFINERY.—The term ‘biorefinery’ means a facility (including equipment
and processes) that—

““(A) converts renewable biomass into biofuels and biobased products; and
““(B) may produce electricity.

““(8) BOARD.—The term ‘Board’ means the Biomass Research and Development Board
established by section 9008(c).

““(9) INDIAN TRIBE.—The term ‘Indian tribe’ has the meaning given the term in
section 4 of the Indian Self-Determination and Education Assistance Act (25 U.S.C. 450D).

“(10) INSTITUTION OF HIGHER EDUCATION.—The term ‘institution of higher
education’ has the meaning given the term in section 102(a) of the Higher Education Act of 1965
(20 U.S.C.

1002(a)).

“(11) INTERMEDIATE INGREDIENT OR FEEDSTOCK.—The term
‘intermediate ingredient or feedstock’ means a material or compound made in whole or in
significant part from biological products, including renewable agricultural materials (including
plant, animal, and marine materials) or forestry materials, that are subsequently used to make a
more complex compound or product.

““(12) RENEWABLE BIOMASS.—The term ‘renewable biomass’
means—

““(A) materials, pre-commercial thinnings, or invasive species from National

Forest System land and public lands (as defined in section 103 of the Federal Land Policy

and Management Act of 1976 (43 U.S.C. 1702)) that—

(i) are byproducts of preventive treatments that are removed—
“(D) to reduce hazardous fuels;
“‘(I) to reduce or contain disease or insect infestation;
or
“‘(III) to restore ecosystem health;
“‘(i1) would not otherwise be used for higher-value products; and
““(ii1) are harvested in accordance with—
““(I) applicable law and land management plans; and
““(II) the requirements for—

‘‘(aa) old-growth maintenance, restoration, and
management direction of paragraphs (2), (3), and (4) of
subsection (e) of section 102 of the Healthy Forests Restoration
Act 0of 2003 (16 U.S.C. 6512); and

33



“‘(bb) large-tree retention of subsection (f) of that section; or
““(B) any organic matter that is available on a renewable or recurring basis from
non-Federal land or land belonging to an Indian or Indian tribe that is held in trust by the
United States or subject to a restriction against alienation imposed by the United States,
including—
‘(i) renewable plant material, including—
“(]) feed grains;
““(II) other agricultural commodities;
“‘(III) other plants and trees; and
“(IV) algae; and
““(i1) waste material, including—
“(D) crop residue;
““(II) other vegetative waste material (including wood waste and
wood residues);
“‘(IIT) animal waste and byproducts (including fats, oils, greases,
and manure); and
“(IV) food waste and yard waste.
“(13) RENEWABLE ENERGY.—The term ‘renewable energy’ means energy derived
from—
““(A) a wind, solar, renewable biomass, ocean (including tidal, wave, current, and
thermal), geothermal, or hydroelectric source; or
““(B) hydrogen derived from renewable biomass or water using an energy source
described in subparagraph (A).
““(14) SECRETARY.—The term ‘Secretary’ means the Secretary of Agriculture.

Notice of Funds Availability

Notices Federal Register 27767

Vol. 74, No. 111

Thursday, June 11, 2009

DEPARTMENT OF AGRICULTURE Commodity Credit Corporation

RIN 0560-AH92

Notice of Funds Availability (NOFA) for the Collection, Harvest, Storage, and
Transportation of Eligible Material

AGENCY: Commodity Credit Corporation and Farm Service Agency, USDA.
ACTION: Notice.

SUMMARY: This NOFA announces that funds are being made available beginning in
2009 for certain provisions of the Biomass Crop Assistance Program (BCAP) established
by the Food, Conservation, and Energy Act of 2008 (2008 Farm Bill), in order to provide
matching payments to certain persons or entities for the collection, harvest, storage, and
transportation (CHST) of eligible material delivered to qualified biomass conversion
facilities.

DATES: We will consider comments on the information collection that we receive by
August 10, 2009.

ADDRESSES: We invite you to submit comments on the NOFA and the related
information collection that is described in the Paperwork Reduction Act section. In your
comment, include the date, volume, and page number of this issue of the Federal
Register. All comments will become a matter of public record. You may submit
comments by any of the following methods:
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* Mail: Farm Service Agency (FSA), USDA, ATTN: Mike Linsenbigler, Acting
Director, Conservation and Environmental Programs Division, STOP 0513, 1400
Independence Ave., SW., Washington, DC 20250.

* E-mail: Send comment to: mike.linsenbigler@wdc.usda.gov.

 Fax: (202) 720-46109.

For comments on the information collection, you may also send comments to the Desk
Officer for Agriculture, Office of Information and Regulatory Affairs, Office of
Management and Budget, Washington, DC 20503.

FOR FURTHER INFORMATION CONTACT: Mike Linsenbigler, (202) 720-6221.
SUPPLEMENTARY INFORMATION: Section 9001 of the 2008 Farm Bill (Pub. L.
110- 246) amends Title IX of the Farm Security and Rural Investment Act of 2002 by
adding section 9011 to authorize BCAP. The purpose of BCAP is to assist agricultural
and forest land owners and operators with the collection, harvest, storage, and
transportation of eligible material for use in a biomass conversion facility and to support
the establishment and production of eligible crops for conversion to bioenergy in selected
BCAP project areas.

On May 5, 2009, the President issued a Presidential Directive to Secretary of Agriculture
Tomas R. Vilsack to aggressively accelerate the investment in and production of biofuels
(published in the Federal Register on May 7, 2009 (74 FR 21531-21532)). Secretary
Vilsack also announced that he will help lead an unprecedented interagency effort to
increase America’s energy independence and spur rural economic development. The
Presidential directive requests that Secretary Vilsack take steps to the extent permitted by
law to expedite and increase production of and investment in biofuel development efforts
by, among other things, making renewable energy financing opportunities from the 2008
Farm Bill available within 30 days, which includes guidance and support for collection,
harvest, storage, and transportation assistance of eligible materials for use in biomass
conversion facilities. This NOFA represents the first in a multi-step process to implement
BCAP and is published to provide guidance for interested parties on CHST pursuant to
the Presidential Directive. In conjunction with this NOFA, FSA will be undertaking
public meetings pursuant to the notice published on May 13, 2009, for the preparation of
an Environmental Impact Statement (EIS) for BCAP (74 FR 22510-22511). FSA
requested public comments and is holding six public meetings throughout the nation.
Comments for consideration must be received by June 12, 2009.

Comments may be e-mailed to bcapeis@geo-marine.com or taxed to (757) 873-3703.
Mail comments to:

BCAP EIS c¢/o Geo-Marine, Inc., 2713

Magruder Boulevard, Suite D, Hampton, Virginia 23566.

CCC initially solicited comments on a proposed EIS in the Federal Register on October
1, 2008 (73

FR 57047-57048). FSA will be incorporating the public comments from the public
meetings, other public comments previously submitted and those comments submitted in
response to this NOFA into rulemaking for CHST later this year. Finally, the full EIS and
all comments and lessons learned from three BCAP notices (including this NOFA) will
be incorporated into the rulemaking for the entire BCAP program, which will include
CHST.

General Discussion
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This NOFA provides a general discussion of the provisions that will be used to
administer payments for the collection, harvest, storage, and transportation of eligible
material delivered to qualified biomass conversion facilities in advance of the rule on
BCAP (including CHST). In particular it provides policies and processes for (1)
providing payments for the collection, harvest, storage, and transportation of eligible
material to qualified biomass conversion facilities and (2) qualifying CHST biomass
conversion facilities. The CHST matching payment program as established in this NOFA
will be implemented under the general direction and supervision of the Executive Vice
President, CCC, and the Deputy Administrator for Farm Programs, FSA (Deputy
Administrator). On an individual case basis, the Deputy Administrator may consider
granting an exception to requirements of this NOFA if the exception is not inconsistent
with the 2008 Farm Bill requirements or other applicable law and it will not adversely
affect the CHST matching payments program. Section 9011 (d) and (f) provides authority
to use such sums as necessary of CCC funds to carry out BCAP, including for CHST
matching payments. The purpose of the CHST matching payment program is to assist
eligible persons or entities with the collection, harvest, storage, and transportation of
eligible material delivered for use in a CHST-qualified biomass conversion facility in
advance of full implementation of BCAP. Through the CHST matching payment program
CCC will provide payments at a rate of $1 for each $1 per dry ton paid by the
CHSTqualified biomass conversion facility to the owner for delivery of eligible material
to the facility in an amount not to exceed $45 per dry ton. This program will be available
to eligible material owners for a period of two years. These matching payments may be
made to persons delivering eligible material to a CHST qualified biomass conversion
facility who possess the right to collect or harvest eligible material and are considered the
owners of the eligible material.

Definitions

The following definitions will be used for CHST:

Arm’s-length transaction means a transaction between ready, willing, and able
disinterested parties who are not affiliated with or related to each other and have no
security, monetary, or stockholder interest in each other, with the exception that members
of either (1) an association of agricultural producers or (2) farmer cooperative
organizations, or (3) a farmer cooperative, may deliver and sell at market rates eligible
material to such associations, organizations or cooperatives they have a monetary or
stockholder interest in and such transaction may be considered arm’slength transactions.
Bill of lading means a document issued by a carrier to a shipper, acknowledging that
specified goods have been received on board as cargo for conveyance to a named place
for delivery to the consignee who is usually identified (also known as a ““BOL’’ or
“B/L”).

Biobased CHST product means a product, determined by the Deputy Administrator to be
a commercial or industrial product (other than food or feed) that is: (1) Composed in
whole, or in significant part, of biological products, including renewable domestic
agricultural materials and forestry materials or (2) An intermediate ingredient or
feedstock. Biobased product does not mean commercially produced timber, lumber,
wood pulp or other finished wood products.

Biomass conversion facility means a facility that converts or proposes to convert eligible
material into: (1) Heat, (2) Power, (3) Biobased products, or (4) Advanced biofuels.
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CCC stands for the Commodity Credit Corporation.
CHST stands for collection, harvest, storage, and transportation activities or, some
combination thereof, for eligible material.
CHST matching payments means those CCC payments provided at a rate of $1 for each
$1 per dry ton paid by the CHST-qualified biomass conversion facility to the owner for
delivery of eligible material to the facility in an amount not to exceed $45 per dry ton
pursuant to this NOFA.
CHST matching payment program means the program established by this NOFA for the
collection, harvest,
storage, and transportation of eligible material delivered to a qualified biomass
conversion facility.
CHST qualified biomass conversion facility means a biomass conversion facility that
meets all the requirements for qualification outlined in this NOFA, for which the facility
owners enters into a memorandum of understanding (MOU) for such facility qualification
with the Deputy Administrator.
Deputy administrator refers to the FSA Deputy Administrator for Farm Programs, FSA,
or a designee.
Eligible material is, for purposes of the CHST matching payment program, renewable
biomass with the following exclusions: (1) Harvested grains, fiber, or other commodities
eligible to receive payments under Title I of the 2008 Farm Bill; (2) Animal waste and
animal wastebyproducts including fats, oils, greases,
and manure; (3) Food waste and yard waste; or (4) Algae.
Eligible material owner, for purposes of the CHST matching payment program, means a
person having the right to collect or harvest eligible material and that has delivered the
eligible material to a CHST qualified biomass conversion facility and including: (1) For
eligible material collected from private lands, including cropland, the owner of the land,
the operator or producer conducting farming operations on the land, or any other person
designated by the owner of the land and (2) For eligible material collected from public
lands, those persons with the right to collect eligible material pursuant to a contract or
permit with the Forest Service or other appropriate Federal agency, such as a timber sale
contract, stewardship contract or agreement, service contract or permit, or related
applicable Federal land permit or contract, and who have submitted the permit or contract
authorizing such collection for reproduction by FSA.
EPA refers to the U.S. Environmental Protection Agency.
Farm cooperative means a farmer- or rancher-owned and controlled business from which
benefits are derived and distributed equitably on the basis of use by each of the farmer or
rancher owners.
Farmer cooperative organization means a cooperative organization or an entity, not
chartered as a cooperative that operates as a cooperative in that it is owned and operated
for the benefit of its members, including the manner in which it distributes its dividends
and assets.
Food waste means a material composed primarily of food items, or originating from food
items, or compounds from domestic, municipal, food service operations, or commercial
sources, including food processing wastes, residues, or scraps.
FSA refers to the Farm Service Agency.
Indian Tribe has the same meaning as in section 4 of the Indian Self- Determination and
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Education Assistance Act (25 U.S.C. 450b).
Institution of higher education has the same meaning as in section 102(a) of the Higher
Education Act of 1965 (20 U.S.C. 1002(a)).
Intermediate ingredient or feedstock means an ingredient or compound made in whole or
in significant part from biological products, including renewable agricultural materials
(including plant, animal, and marine materials), or forestry material that are subsequently
used to make a more complex compound or product.
Renewable biomass is defined for purposes of the CHST matching payment program to
include the following: (1) Materials, pre-commercial thinnings, or invasive species from
National Forest System land and public lands (as defined in section 103 of the Federal
Land Policy and Management Act of 1976 (43 U.S.C. 1702)) that: (a) Are byproducts of
preventive treatments that are removed to reduce hazardous fuels, to reduce or contain
disease or insect infestation, or to restore ecosystem health; (b) Would not otherwise be
used for higher-value products; and (c) Are harvested in accordance with applicable law
and land management plans and the requirements for oldgrowth maintenance, restoration,
and management direction of section 102 (e)(2), (3), and (4) of the Healthy Forests
Restoration Act of 2003 (16 U.S.C. 6512) and large-tree retention of subsection (f) or (2)
Any organic matter that is available on a renewable or recurring basis from non-Federal
land or land belonging to an Indian or Indian Tribe that is held in trust by the United
States or subject to a restriction against alienation imposed by the United States,
including: Renewable plant material (including feed grains, other agricultural
commodities, other plants and trees, algae), and waste material (including crop residue,
other vegetative waste material (including wood waste and
wood residues), animal waste and byproducts (including fats, oils, greases, and manure),
food waste, and yard waste).
United States and Territories means any of the 50 States of the United States, the
Commonwealth of Puerto Rico, the District of Columbia, the U.S. Virgin Islands, Guam,
American Samoa, the Commonwealth of the Northern Mariana Islands, the Republic of
Palau, the Federated States of Micronesia, and the Republic of the Marshall Islands.
Yard waste means material composed primarily of yard maintenance, cleanup materials,
or debris removal items, originating from residential, municipal or commercial yards,
lawns, landscaped areas, or related sites.
The CHST Matching Payment Program
Eligibility Requirements
Organic matter meets eligibility requirements to be considered renewable biomass when
collected and harvested from: (1) The National Forest System; (a) Except from lands
designated as components of the Wilderness Preservation System or the Wild and Scenic
River System, or as a National Monument, or composed of inventoried roadless areas; (b)
Except for biomass collection, harvesting, and transport conducted by an Eligible
Material Owner who has an existing contract or grant, issued by the USDA Forest
Service for the sale or removal of the material; and (c) Subject to all laws and regulations
that apply to the Forest Service, including the Endangered Species Act and environmental
analysis as required by the National Environmental Policy Act (NEPA). All required
environmental analysis must be completed and approved by the responsible official. All
renewable biomass collected or harvested from Federal lands must be conducted through
a contract or permit; (2) Tribal, State, and other government locally owned land where
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biomass collection and harvesting is done within applicable environmental
requirements, and all applicable Tribal, State or local government ordinances and
permits; (3) Cropland where biomass collection and harvesting is consistent with
conservation plans required for highly erodible land under the Food Security Act of 1985,
as amended; (4) Non-industrial private forest land where biomass collection and
harvesting is done in accordance with a forest stewardship plan, described in section 5 of
the Cooperative Forestry Assistance Act of 1978 (16 U.S.C. 2103a), another practice plan
approved by the State Forester, or a Forest Stewardship Plan developed by the State
Forester, in those locations where such plans are available from State foresters for non-
industrial private forest land owners at no expense to CCC; or (5) Privately owned land,
other than cropland, including pastureland, rangeland, other non-cropland, or
nonindustrial forest land where biomass collection and harvesting is done within
applicable environmental requirements, and all applicable Tribal, State or local
ordinances and permits. CHST matching payments are not authorized for: (1) Any
eligible material delivery made before the publication of this NOFA; (2) Any eligible
material delivery made before the initial application for CHST matching payments is
received and approved by FSA-COC; or (3) Any scheme or device used to circumvent
the provisions of this NOFA and related program requirements.
Applying To Be an Eligible Material Owner
A person who meets the definition of ‘eligible material owner’’ needs to apply to FSA;
through the application, FSA will register the eligible material owner, make the
determination that the person does meet the definition, and based on information
provided in the application determine the amount of biomass for which the eligible
material owner will be able to apply for CHST matching payments. Eligible material
owners may apply at the county FSA offices where their farm records are located. If farm
records have not been established, the application must be filed with the county FSA
office that is administratively responsible for the geographic location where the
renewable biomass was harvested. (See
http://www.fsa.usda.gov/FSA/stateOffices ?area=stoffice&subject=landing&topic=landin
g for assistance in locating a county office). Eligible material owners who deliver eligible
material to multiple CHST qualified biomass conversion facilities must submit a separate
application for each facility for which eligible material is delivered. Ineligible or
incomplete applications will be denied. If an application is determined to be ineligible for
any reason, the Agency will inform the applicant, in writing, of the reasons and provide
any applicable appeal rights. Eligible material owners must submit applications using
form AD-245, page 1, to the applicable FSA county office. The request must be
submitted and approved by the FSA county office before the eligible material is delivered
and any payment received by the facility for the eligible material. Applications must
include the following estimates based on amounts obtained from contracts, agreements,
and or letters of intent required by this NOFA: (1) An estimate of the total tons of eligible
material expected to be sold to a certified biomass conversion facility; (2) The type or
types of eligible material that is expected to be sold; (3) The name of the CHST qualified
biomass conversion facility that will purchase the eligible material; (4) The expected per
ton price the owner plans to receive for the delivery of the eligible material; and (5) The
date or dates the eligible material is expected to be delivered to the facility.
Applying for CHST Matching Payments
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After delivery, eligible material owners must submit AD-245, page 2, to notify the
FSA Office at the County USDA Service Center and request the CHST matching
payment. CHST matching payments will be disbursed only after delivery is verified by
the FSA Office at the County USDA Service Center. All CHST matching payments will
be issued by direct deposit unless other arrangements are made by the FSA Office at the
County USDA Service Center and eligible material owner. To receive CHST matching
payments, eligible material owners must submit an application at the county FSA office
and include: (1) A copy of the original scale ticket (or tickets), clearly indicating the total
actual tonnage delivered and signed by the manager or owner or of the CHST qualified
biomass conversion facility, as well as a total dry-weight tonnage equivalent amount
determined by the CHST qualified biomass conversion facility using accurate moisture
measuring equipment; (2) A copy of each invoice or paper check, reflecting the total
payment received for delivery of the eligible material; each invoice or check must also be
annotated and initialed by the manager or owners of the CHST qualified biomass
conversion facility clearly indicating the per-ton payment rate the facility paid the owner
for the eligible material delivery; (3) If applicable, a copy of each bill of lading issued by
any third party carrier for delivery of the eligible material to the certified biomass
conversion facility; (4) Any other additional documents or records determined necessary
by the Deputy Administrator to verify
eligibility for matching payment.

CHST Matching Payment Provisions

The CHST matching payment program will operate under the

following provisions: (1) Under the CHST matching payment program, CCC may make a
payment for the delivery of eligible material to CHST qualified biomass conversion
facilities to a person with the right to collect or harvest eligible material. (2) CHST
matching payments may be available only for a period of two years and will be paid at a
rate of $1 for each $1 per ton received from the CHST qualified biomass conversion
facility for the commercial sale of eligible material in an amount equal to not more than
$45 per ton. All CHST matching payments are subject to Federal claims, Federal taxes as
established by the IRS, and all other Federal payment restrictions and laws. (3) Any
payment or portion thereof to any person will be made without regard to questions of title
under State law and without regard to any claim or lien against the eligible material, or
proceeds thereof, in favor of the owner or any other creditor except agencies of the U.S.
Government. The regulations governing offsets and withholdings found in 7 CFR part
1403 will be applicable to the payments. (4) Any participant who may be entitled to any
payment under this program may assign the right to receive such payments, in whole or
in part, as provided in 7 CFR part 1404. (5) All policies and procedures used to
administer the determinations and payments for the CHST matching payment program
are subject to the provisions of this NOFA. (6) CHST matching payments are

available to an eligible material owner only for a 2-year duration. Only one owner will
receive the CHST matching payment for any eligible material. (7) Owners of eligible
material will be allowed to request CHST matching payment for eligible material
delivered to and purchased by a CHST qualified biomass conversion facility. Under the
2-year limit duration, the time period will begin immediately after form AD— 245 is first
approved by the FSA county office for the CHST matching payment and will end 24
months later. No payments or other direct benefits are authorized to be paid to the
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CHSTqualified biomass conversion facilities under this NOFA, except when the facility
owners are also an owner of eligible material and deliver and sell it to another facility
under an arms-length transaction. (8) Not more than twenty percent of the funds utilized
under this Notice will be for matching payments to eligible material owners for the
collection, harvest, storage and transportation of crop residue from commodities eligible
to receive payments under Title I of the 2008 Farm Bill.

CHST Qualified Biomass Conversion Facility Requirements

To be considered a CHST qualified biomass conversion facility, the biomass conversion
facility must enter into a Memorandum of Understanding with CCC and meet all these
requirements as determined by CCC: (1) The facility must meet the definition of a
biomass conversion facility; (2) The facility must meet all applicable regulatory and
permitting requirements by applicable Federal, State, or local authorities; (3) The facility
owners and managers must agree in writing to: (a) Maintain accurate records of all
eligible material purchases and related documents regardless of whether CHST matching
payments will be sought and (b) Make available at one place and at all reasonable times
for examination by representatives of USDA, all books, papers, records, contracts, scale
tickets, settlement sheets, invoices, written price quotations, or other documents related to
the program that are within the control of the facility for not less than 3 years from the
application date; (4) The facility must agree that postqualification, general information
about the facility and its eligible material will be made public by USDA and other
entities; (5) The facility must be an entirely separate legal entity from owners of eligible
material who conduct purchases of eligible material from the owners for biomass
acquisition using arms-length transactions; (6) The facility must agree to clearly indicate
on the scale ticket the actual tonnage delivered, have the manager or owner of the facility
sign the scale ticket, and provide it to the eligible biomass owner. The facility must also
agree to provide a total dry-weight tonnage equivalent to the eligible biomass owner; (7)
The facility must have access to commercial freight scales that are certified for accuracy
by applicable State or local authorities and accurate moisture measurement equipment to
determine the dry ton weight equivalent of actual tonnage delivered; and (8) When a
biomass conversion facility meets these terms and enters into an MOU with CCC, FSA
county offices will periodically inform the public including agricultural and forest land
owners and operators that matching payments may be available for deliveries of eligible
material to CHST qualified biomass conversion facilities. FSA county offices will also
maintain a publicly available listing of CHST qualified biomass conversion facilities for
general public access and distribution that may include general information about the
facility and its eligible material needs to encourage the development of new and open
markets for commercial eligible material sales transactions. This information will also be
maintained on FSA’s Internet site:
http://www.fsa.usda.gov/FSA/webapp?area=fsahome&subject=landing&topic=landing.
Appeals

The administrative appeal regulations in 7 CFR parts 11 and 780 apply to this program.
Administrative Procedure Act Statement

This NOFA is being issued without advance rulemaking or public comment. The
Administrative Procedure Act (‘“‘APA’’, 5 U.S.C. 553), has several exemptions to
rulemaking requirements. Among them is an exemption for matters relating to Federal
benefits, but under the provisions of the ‘‘Statement of Policy of the Secretary of
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Agriculture effective July 24, 1971, issued by Secretary Hardin in 1971 (36 FR
13804, the ‘‘Hardin Memorandum’’), the Department will normally engage in
rulemaking related to Federal benefits
despite that exemption. However, the Hardin Memorandum does not waive certain other
APA-contained exemptions, in particular the ‘‘good cause’’ exemption found at 5 U.S.C.
553(b)(3)(B), which allows effective
government action without rulemaking procedures where withholding the action would
be ‘‘impracticable, unnecessary, or contrary to the public interest.”” The Hardin
memorandum specifically provides for the use of the ‘‘good cause’’ exemption, albeit
sparingly, when a substantial basis for so doing exists, and where, as will be described
more fully below, that substantial basis is explained. Such would be the case here, in that
this NOFA provides guidance for the CHST matching payments program as part of a
process that will include rulemaking later this year. Additionally, this NOFA simply
makes funds available in accord with a statutory mandate. USDA has determined that
making these funds available as soon as possible is in the public interest. Withholding
this NOFA to provide for public notice and comment would unduly delay the provision
of benefits associated with this program. Should the actual practice of the program
produce reasons for program modifications, those modifications can be brought to the
attention of the Department and changes made in the future rulemaking process. The
CHST matching payment program provisions will be included, with potential
modifications, in rulemaking later this year. Delay caused by normal rulemaking
procedures under the APA would frustrate the accomplishment of the purposes of the
statutory provisions and would not produce benefits for this fiscal year.

Paperwork Reduction Act

In accordance with the Paperwork Reduction Act of 1995, through this notice, FSA is
requesting comments from all interested individuals and organizations on a new
information collection for CHST; this notice opens a 60-day comment period for the
information collection requirements in this NOFA. While this notice requests comments
on the information collection activities required for CHST, in order to meet the time
frames mandated by the Presidential Memorandum discussed above, FSA submitted the
following information collection request to the Office of Management and Budget
(OMB) under the emergency procedure in accordance with the Paperwork Reduction Act
of 1995. As discussedabove in the APA section, there is good cause to forgo any delay
associated with the opportunity for advance public comment. After OMB approval, the
approved burden hours will be ncorporated into the existing approval under OMB control
number 0560-0082, which includes much of the same information for other conservation
programs. CHST will provide financial assistance for CHST of eligible material for use
in a biomass conversion facility in accordance with the 2008 Farm Bill. Copies of all
forms, regulations, and instructions referenced in this NOFA may be obtained from FSA.
Data furnished by the applicants will be used to determine eligibility for program
benefits. Furnishing the data is voluntary; however, the failure to provide data could
result in program benefits being withheld or denied.

Title: BCAP CHST.

OMB Control Number: 0560-NEW.

Type of Request: New.

Abstract: This information collection is needed to comply with section 9011 (b)(2) of

42



Title IX of the Farm Security and Rural Investment Act of 2002 (7 U.S.C. 8101-8113),
which was added by the 2008 Farm Bill.
FSA employees will enter the application information from completed paper forms into
the electronic AD-245 Application for Cost-Share form, which is currently approved
under OMB control number 0560-0082 for other conservation programs. The AD-245
form will collect information about the owners of eligible material and estimated and
actual biomass material sold and delivered to a qualified biomass conversion facility in
order to approve applications for CHST matching payments and to calculate matching
payments after sale and delivery. CHST will also use the existing AD-1047 Certification
Regarding Debarment, Suspension, and
Other Responsibility Matters—Primary Covered Transactions form. The AD— 1047 form
will help ensure that only those owners and managers of qualified biomass conversion
facilities and those owners of eligible material who have not been disbarred, suspended,
or otherwise made ineligible for Federal transactions are not qualified or determined
eligible for BCAP. The AD— 1047 will require the owners to certify that they are in
compliance and not subject to disbarment or suspension. The information collection
activities for CHST will include the following: (1) Applicants will request to be qualified
as a CHST-qualified biomass conversion facility and (2) Applicants will register as an
eligible material owner and then, after delivery of eligible material, request CHST
matching payments for the collection, harvest, storage, and transportation of eligible
material for use in a biomass conversion facility. Specific descriptions of the information
requirements are discussed in this NOFA above under the application sections.
Applicants will submit estimated to register as eligible material owners and actual
delivery information to request CHST matching payments. If the Deputy Administrator
determines that additional information is necessary from an eligible material owner, it
will be related information required to determine eligibility, ensure the ability to make
proper payments, or to otherwise legally provide benefits to an eligible material owner.
Estimate of Burden: Public reporting burden for the collection of information is estimated
to average half an hour per response for applicants requesting (1) qualification as a
CHST-qualified biomass conversion facility and (2) CHST matching payments for
collection, harvest, storage, and transportation of eligible material for use in a biomass
conversion facility. The estimate is based on estimated completion of applicable sections
of a memorandum of understanding, preparation of an AD— 1047, and attaching required
copies of permits and related certifications. The average travel time, which is included in
the total burden, is estimated to be 1 hour per respondent.
Respondents: Individuals, Indian Tribes, units of State or local government, partnerships,
corporations, farm cooperatives, farmer cooperative organizations, associations of
agricultural producers, national laboratories, institutions of higher education, rural
electric cooperatives, public power entities, consortia of any of these entities, and any
other legal entities.
Estimated Number of Respondents: 5,600.
Estimated Number of Responses per Respondent: 4.
Estimated Total Annual Burden on Respondents: 42,000.
We are requesting comments on all aspects of the information collection to help us to: (1)
Evaluate whether the proposed collection of information is necessary for the proper
performance of the functions of the agency, including whether the information will have
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practical utility; (2) Evaluate the accuracy of the agency’s estimate of the burden,

including the validity of the methodology and assumptions used; (3) Enhance the quality,
utility, and clarity of the information to be collected; and (4) Minimize the burden of the
collection of information on those who are to respond, including through the use of
appropriate automated, electronic, mechanical, or other technological collection
techniques or other forms of information technology.

Other Provisions

The CHST matching payments will be subject to environmental compliance including
NEPA compliance for all eligible material removed from Federal lands pursuant to
existing Forest Service procedures, Forest Stewardship Plans for eligible material
collected and harvested from private forest land, and Conservation plans and
conservation compliance for eligible material collected or harvested from cropland.
Additionally, those lessons learned through operation of the CHST matching payment
program will be combined with all comments, analysis, and other information and will be
applied in rulemaking later this year.

Scheme or device: If it is determined by CCC that a person has employed a scheme or
device to defeat the purposes of this program, any part of any program payment
otherwise due or paid such person during the applicable period may be required to be
refunded with interest as determined appropriate by CCC. Any eligibility determination
of a biomass conversion facility that was based, in whole or part, on a scheme or device
will be rescinded. A scheme or device includes, but is not limited to, coercion, fraud,
misrepresentation, depriving any other person of a payment, or obtaining a payment that
otherwise would not be payable.
Filing of false documents: 1f it is determined by CCC that any participant has knowingly
supplied false information or has knowingly filed a false claim for payment or facility
certification, such participant will be ineligible for payments or certification with respect
to BCAP and a refund of all prior payments issued under BCAP, including CHST, may
be demanded. False information or false claims include, but are not limited to: Claims for
payment for eligible material delivery that are filed with incorrect factual information or
do not match actual eligible material deliveries and claims for certification intentionally
iled with incorrect information or with false or otherwise inaccurate information. Any
amounts paid under these circumstances must be refunded together with interest as
determined by CCC, and any amounts otherwise due such participant will be withheld.
The remedies provided for in this NOFA are in addition to any and all other remedies,
criminal or civil that may apply.

Federal Assistance Programs

The title and number of the Federal assistance program in the Catalog of Federal
Domestic Assistance to which this NOFA applies is 10.087—Biomass Crop Assistance
Program.

Signed in Washington, DC, on June 8, 2009.

Douglas J. Caruso,
Executive Vice President, Commodity Credit Corporation.

[FR Doc. E9-13724 Filed 6-8-09; 4:15 pm]

BILLING CODE 3410-05-P
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Proposed Rule
Billing Code 3410-05-P

DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation

7 CFR Part 1450

RIN 0560—-AH92

Biomass Crop Assistance Program

AGENCY: Commodity Credit Corporation and Farm Service Agency, USDA. ACTION:
Proposed rule.

SUMMARY: The Commodity Credit Corporation (CCC) proposes regulations to
implement the new Biomass Crop Assistance Program (BCAP) authorized by the Food,
Conservation, and Energy Act of 2008 (the 2008 Farm Bill). BCAP is intended to assist
agricultural and forest land owners and operators with the establishment and production
of eligible crops including woody biomass in selected project areas for conversion to
bioenergy, and the collection, harvest, storage, and transportation of eligible material for
use in a biomass conversion facility. This rule specifies the requirements for eligible
participants, biomass conversion facilities, and biomass crops and materials. It also
provides notice of final termination of the existing Notice of Funds Availability. DATES:
We will consider comments that we receive by [insert date 60 days after publication in
the FEDERAL REGISTER].

ADDRESSES: We invite you to submit comments on this proposed rule. In your
comment, include the volume, date, and page number of this issue of the Federal
Register. You may submit comments by any of the following methods:

E-Mail: cepdmail@wdc.usda.gov

Fax: 202-720-4619

Mail: DIRECTOR OF CEPD USDA FSA CEPD STOP 0513
1400 INDEPENDENCE AVE SW WASHINGTON DC 20250-0513

Hand Delivery or Courier: Deliver comments to Director of CEPD, Room 4709-S, 1400
Independence Ave, SW, Washington, DC.

Federal eRulemaking Portal: Go to http://www.regulations.gov. Follow the online
instructions for submitting comments.

Comments may be inspected at the mail address listed above between 8:00 a.m. and 4:30
p.m., Monday through Friday, except holidays. A copy of this rule is available through
the Farm Service Agency (FSA) home page at http://www.fsa.usda.gov/.

FOR FURTHER INFORMATION CONTACT: Robert Stephenson at USDA, FSA,
CEPD, STOP 0513, 1400 Independence Ave, SW, Washington, DC 20250-0513;
telephone 202-720-6221; e-mail: cepdmail@wdc.usda.gov. Persons with disabilities who
require alternative means for communication (Braille, large print, audiotape, etc.) should
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contact the USDA Target Center at 202-720-2600 (voice and TDD).
SUPPLEMENTARY INFORMATION:

Background

Section 9001 of the 2008 Farm Bill authorizes the Biomass Crop Assistance Program
(BCAP) to assist agricultural and forest land owners and operators with the collection,
harvest, storage, and transportation of eligible material for use in a biomass conversion
facility and to support the establishment and production of eligible crops for conversion
to bioenergy in selected project areas. The 2008 Farm Bill also authorizes such sums as
are necessary to carry out BCAP.

On May 5, 2009, the President issued a Presidential directive establishing a Biofuels
Interagency Working Group (chaired by the Secretaries of Agriculture and Energy and
the Administrator of the Environmental Protection Agency). Among other programmatic
specific goals, the Presidential directive laid the groundwork for a policy development
process that would aggressively accelerate the development of advanced biofuels
(published in the Federal Register on May 7, 2009 (74 FR 21531-21532)). One aspect of
the larger effort outlined in the memorandum is the issuance of guidance and support
related to the collection, harvest, storage, and transportation of eligible materials for use
in biomass conversion facilities — a component of the BCAP.

On June 11, 2009 (74 FR 27767-27772), we published in the Federal Register a BCAP
notice of funds availability (NOFA) for the collection, harvest, storage, and transportation
of materials (CHST). This proposed rule terminates the NOFA effective on the date the
proposed rule is on public display at the Office of the Federal Register. On that date,
USDA will notify the public that the NOFA is terminated and that FSA will no longer
accept applications for matching payments under the NOFA.

We also held a series of public meetings, as described in a different notice published on
May 13, 2009 (74 FR 22510-22511), to collect public input needed to prepare an
environmental impact statement (EIS) for BCAP. As outlined in the NOFA, comments
from the public meetings, other public comments previously submitted in response to the
NOFA, the full EIS and all comments and lessons learned from the three BCAP notices
will be incorporated into the rulemaking for the entire BCAP program, which will include
CHST. As such, this proposed rule covers the whole BCAP program, including both the
provisions that provide matching payments for collection, harvest, storage, and
transportation of materials and the provisions that provide payment for the establishment
and production of biomass crops in selected project areas. It reflects comments received
on the NOFA. CCC believes that the full BCAP should be viewed in a broader policy
context, which promotes the Administration’s priorities for increasing the production of
advanced biofuels, renewable energy and biobased products. Within this context, this
proposed rule, which would implement the full BCAP, terminates the NOFA and makes
necessary changes to the program in a manner that is consistent with the 2008 Farm Bill
and encourages the development of bioenergy, including advanced biofuels, renewable
energy, and biobased products.
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As defined in this rule, “advanced biofuel” means fuel derived from renewable biomass
other than corn kernel starch, including biofuels derived from cellulose, hemicellulose, or
lignin; biofuels derived from sugar and starch (other than ethanol derived from corn
kernel starch); biofuel derived from waste material, including crop residue, other
vegetative waste material, animal waste, food waste, and yard waste; diesel-equivalent
fuel derived from renewable biomass including vegetable oil and animal fat; biogas
(including landfill gas and sewage waste treatment gas) produced through the conversion
of organic matter from renewable biomass; and butanol or other alcohols produced
through the conversion of organic matter from renewable biomass and other fuel derived
from cellulosic biomass.

Discussion of Comments on NOFA

Forty-seven comments were received in response to the NOFA. Commenters included a
tribe, State government agencies, an Embassy, individuals, non-profits, corporations,
small businesses, entrepreneurs, public interest groups, Federal agencies and
departments, academics, trade and industry associations, and cooperatives. Comments
were received from all regions within the U.S. and from Canada and the United
Kingdom.

Forty-six percent of the respondents were either a biomass conversion facility or
represented biomass conversion facilities, the largest majority being from the wood pellet
manufacturing industry.

Twenty-one percent of the respondents commented on the constraints that resulted from
requiring an “arm’s-length transaction.” Most of those comments requested that the
arm’s-length transaction requirement either be removed or be reconstituted to enhance
program flexibility and allow for a greater diversity of eligible material owner
participation. CCC acknowledges the importance of ensuring a broad range of eligible
materials in pursuing program goals, and is mindful of the constraints raised by the
commenters. In order to provide appropriate safeguards to ensure transactions among
disinterested parties, CCC proposes to replace the arm's length transaction language in
the proposed rule with related-party transaction language.

Related-party transaction restrictions will not make ineligible stockholders of a privately
or publicly held company who deliver eligible material to that company, nor make
members of a cooperative who deliver eligible material to that cooperative ineligible.
CCC requests additional comments on related-party transactions. None of the parties in a
related-party transaction for the purchase of eligible material are eligible for CHST
matching payments as an eligible material owner.

Twenty percent of respondents opposed the requirement to measure biomass deliveries
with real-time equipment that accurately records moisture levels to meet the dry-ton
measurement standard. Most indicated that common industry practice is to measure in
terms of green-tons with the general assumption of a moisture level of 45 to 50 percent.
Based on these comments, CCC proposes to modify its requirement for moisture testing
and adopt the industry-wide standard for measuring moisture. However, in all cases, the
dry-ton equivalent remains.
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Seventy-six percent of the comments concerned eligible materials, with 13 percent of
those comments focused on conservation and forest stewardship plans related to eligible
materials. These comments included commentary for and against the 20 percent cap on
Title I crop agricultural residue. Most of those in favor of the cap remarked that it ought
to be a complete ban to protect soils from wind and water erosion and that no agricultural
residue should be removed without a conservation plan. Many of those in opposition to
the cap stated that the cap of 20 percent only would drive up market prices on forest
residue and allow forest residue to become the central supply for biomass conversion
facilities. In this proposed rule, there is no 20-percent cap because it is inconsistent with
the 2008 Farm Bill. Regarding protecting land from wind and water, CCC proposes in
this rule that BCAP contract participants will implement conservation plans, forest
stewardship plans or equivalent plans that take into account site-level conservation needs.
With regard to matching payment eligibility for agricultural and forest landowners and
operators removing eligible material for use in a biomass conversion facility, such
removal to receive matching payments must be done in compliance with any new,
updated or existing conservation plans, forest stewardship plans or equivalent plans, as
well as any existing environmental laws and regulations.

Other comments concerning the conservation plans included a desire to expand the
requirement for conservation plans. Suggestions for elements of conservation plans
included: target erosion rates far below “T” (soil loss tolerance) and compliance with new
State ordinances on items such as buffers. This standard exceeds the level for highly
erodible land, which, is defined in 7 CFR part 12. Therefore, CCC did not adopt this
comment and requests public comment on appropriate conservation standards for land
enrolled in BCAP.

Comments concerning Forest Stewardship Plans offered alternative “equivalent plans”
prescribed in the 2008 Farm Bill, such as plans under the American Tree Farm Program,
the Sustainable Forestry Initiatives Program or State Best Management Programs. This
comment is consistent with the 2008 Farm Bill and was accepted and reflected in this
proposed rule.

Less than 10 percent of the comments urged FSA and CCC to consider miscanthus as an
eligible material. Miscanthus is an eligible material; however, because some States may
consider miscanthus a noxious weed, it may not be considered an eligible crop in those
States.

Nearly 50 percent of the comments expressed a need for the eligibility time period for
matching payments to be extended beyond two years. Rationale for these requests included
the fact that certain contracts, such as a timber sale contract, have task orders and options that
are not necessarily executed within a two-year time period and the need
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for equipment acquisitions or repairs some times interrupt harvesting. Two suggestions
were given to tie the two-year limit to land tract instead of the eligible material owner.

The 2008 Farm Bill specified the two-year period for matching payments. However, CCC
modified the beginning of the time period from the date of pre-delivery approval to the
date the first payment is issued. From that first date, matching payment obligations may
occur for two years to an eligible material owner. CCC did not adopt the comment to
change the two-year period from “eligible material owner” to “tract” because to do so
would have been an extraordinary administrative burden on FSA that would have
required extensive geographic-information-system-based software to monitor and control
payments.

Nearly 20 percent of the commenting respondents were concerned with the economic
market impact of BCAP. Comments included concerns that the introduction of the
matching payment could impact the supply of commercial timber. Commenters did not
agree on the impact; concerns were expressed that the impact would be negative,
reducing supply, and positive, increasing supply. Similarly, commenters expressed
concern that supply impacts would result in both favorable and unfavorable pricing
impacts. Several respondents noted that the drop in the housing market has depressed the
current supply of biomass and the matching payment, from their perspective, might help
improve waste wood supply levels. Because these comments are of a general nature,
CCC took no action on these comments.

Nearly 25 percent of the comments opposed the requirement to present scale tickets or a
check to qualify the delivery and validate eligibility for a matching payment. The
commenting parties indicated that the burden and cost of recording on each scale

ticket was too high. CCC generally agrees with the comment and modified the
requirement in § 1450.104(f) so the required information that must be submitted includes
total actual tonnage delivered, total dry-weight tonnage-equivalent using standard
moisture determinations, total payment including per ton payment rate(s) matched with
actual tonnage, and the qualified biomass conversion facility’s certification as to the
authenticity of the information.

Comments on wildlife and plant life came from 15 percent of the respondents. Several
comments indicated concern about ensuring standards for invasive and noxious species
where eligible material was concerned. These comments suggested that CCC consult with
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USDA’s Animal and Plant Health Inspection Service and the National Council for
Invasive Species to address geographic-specific issues. “Eligible material” is a subset of
renewable biomass and is specifically defined in the 2008 Farm Bill as the material that is
eligible for a matching payment. The 2008 Farm Bill does not restrict invasive and
noxious species from eligibility, however, as discussed below, CCC will require that
existing measures be taken and standing guidelines followed for any harvesting,
collecting, storing or transporting of such material from such species.

“Eligible crops,” however, are another subset of renewable biomass that refers to the kind
and types of crops that may qualify for establishment and annual payments on land
enrolled in BCAP. According to the 2008 Farm Bill, invasive and noxious species are not
“eligible crops” and CCC will collaborate with other appropriate agencies and entities to
ensure current listings are available.

Finally, in issuing the NOFA, we pledged to consider all public comments and incorporate
relevant evidence from the full EIS as well as all lessons learned into the proposed rule that
sets forth requirements for the overall BCAP. Based upon the Department’s experience in
implementing the component of the program authorized by the NOFA, certain changes
are necessary to implement the program in a manner that is consistent with the 2008
Farm Bill, while also supporting the Administration’s overall policy objective to
encourage the development of advanced biofuels, renewable energy, and biobased
products within the 2008 Farm Bill authority. The proposed rule will specifically seek
public comment on how to best incentivize the development of advanced biofuels,
renewable energy and biobased products from renewable biomass.

BCAP Overview

BCAP supports two main types of activities. First, it provides funding for agricultural and
forest land owners and operators to receive matching payments for eligible material that
is sold to qualified biomass conversion facilities for the production of heat, power,
biobased products, or advanced biofuels. In this rule, these payments are referred to as
“matching payments.” The matching payment is intended to assist producers with the
cost of collection, harvest, storage, and transportation of eligible material to the facility.
Such payments to a particular participant may continue for up to two years after the first
payment is issued. Second, BCAP provides funding for producers of eligible crops of
renewable biomass within specified project areas to receive establishment payments of
not more than 75 percent of the cost of establishment of eligible woody and non-woody
perennial crops, and annual payments for up to 15 years for the production of those crops.
In this rule, these are referred to as “establishment and annual payments.” To be eligible
for payment, the establishment and production activities must take place in designated
project areas, which may be proposed to CCC by biomass conversion facilities or by
groups of producers. Production activities may include, but are not limited to, annual
payments for producers who are unable to sell crop due to a reduction in the size or scope
of a biomass conversion facility’s operation or if a producer experiences crop failure
caused by no fault of the producer but by a natural event such as drought, flooding or
hail, as determined by CCC. Producers in project areas can be eligible for both types of
payments; producers outside the project areas can be eligible for matching payments
only. A table summarizing the major eligibility requirements for both types of payments
is provided later in this rule.
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Terms Used in this Rule

This rule uses the term “eligible material” for the renewable biomass that is eligible for
the matching payment component of BCAP and “eligible crop” for renewable biomass
that may be eligible for the establishment and annual payments component of BCAP. The
2008 Farm Bill uses these two terms in this way and defines them as including different
kinds of renewable biomass. The use of the terms in this rule is consistent with the way
the terms are used in the 2008 Farm Bill. With this rule, CCC intends to achieve better
consistency between the requirements for eligible materials collected and harvested from
public and private lands. In addition, CCC seeks to avoid diverting any materials
potentially eligible for BCAP matching payments from existing value added production
processes already occurring in the marketplace. Therefore, CCC proposes that vegetative
wastes, such as wood waste and wood residues, collected or harvested from both public
and private lands should be limited to only those that would not otherwise be used for a
higher-value product. More specifically, for materials collected from both public and
private lands, CCC is proposing to exclude from matching payment eligibility wood
wastes and residues derived from mill residues (i.e. tailings, etc.) or other production
processes that create residual byproducts that are typically used as inputs for higher
value-added production (i.e. particle board, fiberboard, plywood, or other wood product
markets). However, CCC is proposing to allow as eligible for matching payments wood
waste and residue derived from slash, pre-commercial operations, wet cordwood etc) that
is altered to chipped or similar form solely for the purposes of transport and delivery to
eligible biomass conversion facilities. As specified in the 2008 Farm Bill and the
regulations in 7 CFR part 1450, the eligible material owner may be a person or legal
entity who is (1) a producer of an eligible crop or (2) has the right to collect or harvest
eligible material and (3) a qualified biomass conversion facility that meets those
requirements and the definition. As discussed in this rule, the matching payments will be
made for the delivery of the eligible material.

The term “conservation district” is used as defined in 7 CFR 1410.

This proposed rule uses the term “participant” for the matching payments component of
BCAP and the terms “producer” and “participant” for the establishment and annual
payments component of BCAP. The distinction is, an eligible participant for matching
payments is not necessarily the person or legal entity who produced the material, but may
be the person who owns it or has the authority to sell it to the biomass conversion facility.
In other words, all BCAP producers are participants, but not all BCAP participants are
producers. Participants are those individuals or entities who have been approved and are
bound to perform under a contract for matching payments, establishment, or annual
payments.

This proposed rule uses the term “contract” and “agreement.” A contract is between CCC
and the participant for BCAP payments. The contract is legally binding and specifies
what the producer must do and the resulting payments that CCC will make to the
producer. An agreement is with a qualified biomass conversion facility or a project area
sponsor. As fully described later in this proposed rule, the agreement specifies what the
qualified biomass conversion facility or the project area sponsor plans to do and how it
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will support the establishment and production of eligible crops for conversion to
bioenergy in the BCAP project areas, for example, the type of renewable biomass that
will be used, the planned use of renewable biomass, and the new uses for the renewable
biomass. In addition, there may be agreements between CCC and a qualified biomass
conversion facility for the matching payments, which include items such as obligations of
the facility to provide a purchase list, receipts and scale tickets for the eligible material
owners and agreement to provide facility address and contact information to the general
public.

Matching Payments

As proposed in this rule, matching payments would be available for the delivery of
eligible material to qualified biomass conversion facilities to a producer of an eligible
crop or a person with the right to collect or harvest eligible material.

The 2008 Farm Bill provides for matching payments at a rate of $1 for each $1 per dry
ton paid by the qualified biomass conversion facility, in an amount up to $45 per dry ton,
for a period of two years. The 2008 Farm Bill also provides that biomass conversion
facilities are those that convert, or propose to convert renewable biomass into heat, power
biobased products, or advanced biofuels.

For the matching payments to eligible material owners delivering to a biomass
conversion facility, CCC seeks comments on the following three options.

One option is to provide the matching payments as provided in the Notice of Funds
Availability. Under this option, CCC would provide matching payments at the rate of $1
for each $1 per dry ton paid by the CHST-qualified biomass conversion facility to the
owner for delivery of eligible material to the facility in an amount not to exceed $45 per
dry ton. Under this option, a limit would be placed on those biomass facilities that
convert wood wastes or wood residues into heat or power for the facility. In those cases,
an historical baseline of heat or power the facility produces from these materials will be
established by the Deputy Administrator and payments will be made only for materials
delivered to those facilities for conversion to heat or power above that baseline.

A second option is to tailor the matching payments through a “tiered approach” designed
to encourage advanced biofuels production. In this option, CCC would provide matching
payments at the rate of $1 for each $1 per dry ton paid by the CHST-qualified biomass
conversion facility; however, biomass conversion facilities converting eligible material to
advanced biofuels would be able to receive matching payments at the maximum rate of
$45 per ton. Biomass conversion facilities converting eligible material to any use other
than advanced biofuel -- such as heat, power, renewable energy or biobased products --
would be able to receiving payments at some point below the maximum rate. USDA
requests comments on how to assess a tiered approach and how such an approach might
be structured.

One possible approach would be based on USDA’ tentative finding, in Regulatory Impact
Analysis, that a $9 per green ton subsidy would render biomass feedstock broadly
appealing to farm operators and competitive as an input to the energy sector. This $9 per
green ton rate equates to approximately $15 to $16 per dry ton. If so, a $16 per dry ton
payment rate would be sufficient to incentivize the production of new biofuel feedstock
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development and associated production processes that would not otherwise occur
absent this financial support.

Another approach would be to develop a payment rate based directly on the value of
lowering carbon emissions. Such an approach would take account of the greenhouse gas
benefits associated with the substitution of biofuels for other more carbon intensive fuel
sources, such as coal. USDA has proposed a particular minimum subsidy of $16 per dry ton,
and it believes that value may “internalize” some of the societal benefit of the use of biofuel
feedstock as an energy sector input, leading to significant environmental improvements.
USDA specifically requests comment on how to better capture this concept and whether a
higher or lower minimum payment may best reflect the greenhouse gas and other
environmental benefits of biofuel feedstock energy use.

USDA specifically requests comment on whether this or another similar payment
structure might be best, and on how USDA may reflect the economic and environmental
goals that can be achieved through this kind of tiered payment structure.

Finally, a third option is to vary the matching payments to encourage additional biomass
production beyond a historical baseline. Under this option, CCC would calculate the
matching payment at the rate of $1 for each $1 per dry ton paid by the CHST-qualified
biomass conversion facility and then reduce the actual amount paid based on the
difference from the baseline. For example, full payment could be provided for delivery of
eligible material to new facilities, certain public buildings, facilities, or property (such as
schools, universities, military facilities or federal and state buildings) that convert from
fossil fuel consumption to renewable biomass feedstocks; for eligible material showing
exceptional promise for producing innovative advanced biofuels, renewable energy, or
biobased products; or for every ton of renewable biomass consumption above a facility’s
established baseline. Payments would be reduced for those facilities that do not increase
renewable biomass consumption over a historical baseline.

While CCC has not formally considered all of these options, CCC seeks comments and
suggestions on all three of these options for the final rule so as to achieve an expansion
and strengthening of the production of advanced biofuels, renewable energy, and
biobased products from non-feed renewable biomass.

Qualified Biomass Conversion Facility

CCC proposes that in order for a delivery of eligible materials to a biomass conversion
facility to be eligible for payment, the receiving biomass conversion facility would first
have to become qualified for BCAP. To become qualified, the eligible biomass
conversion facility would enter into an agreement with CCC, through the FSA State
office in the State where the facility is physically located. A biomass conversion facility,
as specified in the 2008 Farm Bill and in this proposed rule, would be a facility that
converts or proposes to convert renewable biomass into heat, power, biobased products,
advanced biodiesel, or advanced biofuels such as wood pellets, grass pellets, wood chips,
or briquettes. For the purposes of BCAP, advanced biofuels do not include ethanol
derived from corn kernel starch, because the 2008 Farm Bill specifically excludes it in
the definition.

A biomass conversion facility would not have to be a project sponsor for the
establishment and annual payments component of BCAP or be in operation to submit a
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successful application for qualification. If the facility is not yet in operation, CCC
proposes that the person requesting that a facility become qualified must provide proof of
all applicable Federal, State, local, and tribal permits and licenses required for operation
or proof of application completions or letters of renewal submissions from the applicable
governmental entity. Applicable permits and licenses may include, but are not limited to,
business licenses, air quality permits, water discharge permits, storm water permits, or
Bureau of Alcohol, Tobacco, Firearms and Explosives registrations.

CCC proposes that each biomass conversion facility enter into a separate agreement with
CCC regardless of whether a single owner has multiple facilities. CCC would issue
unique facility identification numbers to each qualifying biomass conversion facility.

The proposed agreement between CCC and a qualified facility would require the biomass
conversion facility to make information about the facility available to CCC and
institutions of higher education. The 2008 Farm Bill requires that the information be
made available to the Secretary or to institutions of higher education so that the
information can be used to promote the production of biomass crops and the development
of biomass conversion technology. The 2008 Farm Bill also requires a report to Congress
on best practice data and other information no later than four years after the enactment of
the 2008 Farm Bill, so the agreement would require that such information be disclosed,
with the understanding that such information would be used in the report to Congress. In
addition, when a biomass conversion facility agrees to become “qualified” it will be
helpful for CCC to make information available to the public that a particular facility has
become qualified because it is a precursor to being eligible for a matching payment.

Eligible Material Owners, Application for Matching Payments

To be eligible for matching payments, the eligible material owners need to visit a county
FSA office to sign up for payment approval as an eligible material owner. The qualified

biomass conversion facility would issue a receipt or invoice upon the date of delivery to

eligible material owners.

The material owner would be eligible for the payment if the owner had the legal title to
the material for collection or harvest, such as the operator or producer conducting
farming operations on private land, or any other person designated by the owner of the
private land. Consistent with the 2008 Farm Bill, the eligible material owner could be a
person(s) with the right to harvest or collect eligible material on certain federal lands
pursuant to a contract or permit with the United States Forest Service or Bureau of Land
Management, such as a timber sale contract.

Eligible material owners would take the receipts from the qualified biomass conversion
facility and submit them to the county FSA office for matching payments. In accordance
with the 2008 Farm Bill, CCC proposes that the measure for the eligible material weight
would be a “dry ton,” the weight at zero percent moisture content. The facility would be
required to have the necessary equipment (such as a moisture meter) to calculate the
equivalent dry ton weight of the delivered material.

In addition to weight scaling for roundwood and forest residues that have not been
chipped, CCC proposes in consultation with the U.S. Forest Service to require qualified
biomass conversion facilities to use a random sampling methodology and historical

54



statistical data to determine conversion factors for eligible material. Conversion factors
would need to be developed quarterly and be based on type of material such as hardwood
and softwood.

For wood chips, chipped forest residuals, shavings, sawdust, bark or any other eligible
intermediate forestry residuals, CCC in consultation with the U.S. Forest Service
proposes the requirement of sampling for individual loads or using rapid electronic
meters. Quarterly correction factors would be required and be based on monthly random
samples of the eligible materials.

CCC proposes that woody biomass sampling methodologies follow standard probability
sampling of materials and proposes that moisture analysis follow standard test methods
for wood fuels.

An eligible owner is able to receive matching payments for a period of two years. The
two-year period for matching payment eligibility would begin on the date of issue of the
first matching payment. This provision differs from what was provided in the NOFA,
which indicated that the 2-year time period would begin immediately after initial
approval by the FSA county office for the CHST matching payment and would end 24
months later. Having the “start date” coincide with the payment date, rather than the
approval date, ensures that participants would not be unnecessarily penalized if, through
no fault of their own, for example, adverse weather or other conditions could delay
delivery of eligible material to a qualified biomass conversion facility.

Eligible material owners may also be eligible to participate under the “Establishment and
Annual Payments” component of BCAP; however, the annual payment that is received
by a participant in that component would be reduced when a matching payment was
issued. The “Establishment and Annual Payments” component is discussed later in this
rule. If an eligible material owner or producer wishes to avoid the reduction in annual
payment(s), CCC proposes that the owner or producer do so by declining the matching
payment(s).

The NOFA imposed an “arm’s length transaction” requirement to be eligible for a
matching payment. CCC acknowledges the importance of maintaining flexibility in this
new program, as well as ensuring a broad range of eligible materials in pursuing program
goals, and is mindful of the constraints raised by the comments. In order to provide
appropriate safeguards to ensure transactions among disinterested parties, CCC proposes
to replace the “arm's length transaction” language with related-party transaction
language. Related-party transaction restrictions will not render stockholders of a privately
or publicly held company who deliver eligible material to that company ineligible; nor
will members of a cooperative who deliver eligible material to that cooperative be
considered ineligible. CCC proposes that related-party transaction be defined as a
transaction between two or more ready, willing, and able organizations, trades, or
business (whether or not incorporated, whether or not organized in the United States, and
whether or not affiliated) substantially owned or controlled, directly or indirectly by the
same interests, as determined by the Deputy Administrator.

As otherwise explained throughout this proposed rule, CCC proposes that an eligible
material owner needs to meet the following to be eligible for a matching payment:
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An eligible material owner may be:
A producer within a project area;
A biomass conversion facility;

A person or entity with the legal title to an intermediate ingredient or feedstock;
or

A person or a non-federal entity that has legal title to an eligible material,
including Indian Tribes and tribal members.

An eligible material owner may apply for a matching payment at the FSA county office
after delivery of eligible material to a qualified biomass conversion facility.

The eligible material must be harvested or collected from certain:
U.S. National Forest System and BLM lands,
Non-federal lands, including State- and locally-held government lands, or
Tribal land held in trust by the federal government.

The eligible material must be harvested or collected from certain:

Materials, pre-commercial thinnings, or invasive species from National Forest
System land and U.S. Bureau of Land Management System land that:

Are byproducts of preventive treatments that are removed to reduce hazardous
fuels, to reduce or contain disease or insect infestation, or to restore ecosystem health;

Would not otherwise be used for higher-value products; and

Are harvested in accordance with applicable law and land management plans and
the requirements for old-growth maintenance, restoration, and management direction of
section 102 (e)(2), (3), and (4) of the Healthy Forests Restoration Act of 2003 (16 U.S.C.
6512) and large-tree retention of subsection ().

Any organic matter that is available on a renewable or recurring basis from non-
Federal land or land belonging to an Indian or Indian Tribe that is held in trust by the
United States or subject to a restriction against alienation imposed by the United States,
including:

Renewable plant materials such as feed grains, other agricultural commodities,
and other plants and trees; and

Waste materials including vegetative waste comprised of crop residues such as corn
stover or wood wastes and wood residues that would not otherwise be used as inputs for
existing value-added production.

CCC also proposes that eligible material owner(s) would not be eligible for a matching
payment if:

Payment is received before the biomass conversion facility is qualified by CCC;

The eligible material owner did not receive approval for matching payment from
the county FSA office before receiving payment;
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The delivery did not consist of eligible material (For deliveries of comingled
eligible and ineligible material, only the eligible material will be eligible for payment);

The eligible material owner knowingly supplied false information;

The eligible material owner violated the associated conservation or forestry plan
related to the land that produced the eligible material for which a matching payment is
requested; or

The formerly qualified biomass conversion facility failed to comply with the
agreement it entered into with CCC and, accordingly, the agreement was terminated by
CCC prior to delivery.

Comments received on the CHST NOFA encourage CCC to ensure that conservation or
forest stewardship plans appropriately address soil, water, wildlife and other natural
resource concerns, so that biomass production is balanced with natural resource
conservation. For matching payments, CCC intends to apply existing conservation plan
requirements as required by Title XII of the Food Security Act of 1985 and is requesting
additional comments in this proposed rule to ensure that adequate guidance is received to
determine the scope of these requirements. CCC invites further comment on specific,
additional conservation and stewardship measures that could be included or that could be
contained within the matching payment options discussed previously.

Eligible Materials

For guidance to potential eligible material owners and biomass conversion facilities, CCC
proposes to provide a list of eligible materials deemed acceptable to receive a matching
payment in accordance with the 2008 Farm Bill’s definitions of renewable biomass and
eligible material. The list of eligible material would be provided to the public via the FSA
website at www.fsa.usda.gov/energy. CCC proposes the list of materials be utilized for
guidance with the understanding that the list is not exhaustive and would be amendable
and periodically updated by the CCC — in accordance with the parameters established by
the 2008 Farm Bill — as biomass energy technology evolves. When there is
recommendation for an addition to the list of eligible material, CCC will review the
material to make determinations — the review could include a site visit and comparison to
related materials or uses. CCC will review the recommendation to ensure that the new
material meets the requirements of the 2008 Farm Bill and the regulations. CCC requests
comments for additional suggestions on considerations in the process to amend the list of
eligible materials. As described later in this rule, a list of eligible crops for the
establishment and annual payment provisions would include some additional crops not
eligible for matching payments.

Renewable biomass, as specified in the 2008 Farm Bill and in this rule, includes
materials, pre-commercial thinnings, or invasive species from U.S. National Forest
System land and U.S. Bureau of Land Management (BLM) land that:

are byproducts of preventive treatments that are removed to reduce hazardous
fuels, to reduce or contain disease or insect infestation, or to restore ecosystem health;

would not otherwise be used for higher-value products; and
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are harvested in accordance with applicable law and land management plans and
the requirements for old-growth maintenance, restoration, and management direction of
subsections 102(e)(2), (3), and (4) of the Healthy Forests Restoration Act of 2003 (16
U.S.C. 6512) and large-tree retention

provisions of subsection (f).

In other words, renewable biomass harvested on National Forest System and BLM land
would typically be trees and brush removed for fire prevention purposes, trees unsuitable
for commercial timber harvest, invasive plant removal for treatment and control
purposes, and diseased, damaged, or immature trees culled in accordance with
appropriate forest management practices. Additionally, CCC seeks comment on
additional conservation or stewardship measures that should be considered for inclusion
in the final rule for the eligible materials described above.

As specified in the 2008 Farm Bill, renewable biomass also includes any organic matter
that is available on a renewable or recurring basis from non-Federal land or land
belonging to an Indian or Indian Tribe that is held in trust by the United States including:

Renewable plant materials such as feed grains, other agricultural commodities,
other plants and trees, and algae;

Waste materials including vegetative waste comprised of crop residues such as
corn stover, wood wastes, and wood residues;

Animal waste and byproducts, and
Food waste and yard waste.

However, that definition of renewable biomass from the 2008 Farm Bill applies to more
than one program in Title IX. For BCAP specifically, the 2008 Farm Bill defines
“eligible material” more narrowly, so that renewable biomass excludes the whole grain
derived from any crop that is eligible to receive payments under Title I of the 2008 Farm
Bill.

Those crops that are subject to the provisions of Title I of the 2008 Farm Bill would
therefore not be included as eligible materials or crops for either component of BCAP.
These crops include the whole grain derived from a crop of barley, corn, grain sorghum,
oats, rice, and wheat; oilseeds such as canola, crambe, flaxseed, mustard seed, rapeseed,
safflower seed, soybeans, sesame seed, and sunflower seeds; peanuts, pulse crops such as
small chickpeas, lentils, and dry peas; dairy products; sugar; wool; and, cotton boll fiber.

In accordance with the 2008 Farm Bill, CCC proposes that crop residue or other similar
byproducts of crop production and harvesting, such as corn stover, corn silage, straw,
hulls, or sugar bagasse, remain eligible materials for matching payments without further
limitation or restriction. CCC proposes that for such eligible material conservation plans
should be updated or initiated to address the removal of the material as needed.
Additionally, CCC invites comments and suggestions with regard to specific, additional
conservation and stewardship measures that should be considered for the collection,
harvest, transportation or storage of these eligible materials.

The 2008 Farm Bill is silent as to whether, for the purposes of BCAP matching payment
eligible material requirements, vegetative waste materials, such as wood waste and wood
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residue, available from non-Federal land should be limited only to those that would not
otherwise be used for higher-value products. Based on its experience with the NOFA,
CCC proposes in this rule to apply that limitation to vegetative waste materials such as
wood wastes and residues so that those materials are excluded if they would otherwise be
used for higher-value products. CCC invites comments and suggestions with regard to the
addition of this provision.

The 2008 Farm Bill does not specifically exclude invasive or noxious species in the
definition of “eligible material.” Renewable biomass derived from invasive or noxious
species must be handled in accordance with Executive Order (E.O.) 13112 of February 3,
1999. E.O. 13122 requires that Federal agencies “not authorize, fund, or carry out actions
that it believes are likely to cause or promote the introduction or spread of invasive
species in the United States or elsewhere unless, pursuant to guidelines that it has
prescribed, the agency has determined and made public its determination that the benefits
of such actions clearly outweigh the potential harm caused by invasive species; and that
all feasible and prudent measures to minimize risk of harm will be taken in conjunction
with the actions.”

CCC consulted with APHIS and the National Invasive Species Council experts to
determine the feasible and prudent measures necessary to minimize the risk of harm
related to the inclusion of invasive or noxious species for the purposes of BCAP
matching payments. Based on the consultation, CCC proposes to include invasive and
noxious species as eligible materials for BCAP matching payment purposes; however,
such eligible materials must not be collected, harvested, or transported during
reproductive or other phases that may propagate the spread or establishment of those
species. Eligible material owners should contact State and local weed boards or
authorities and their local USDA Service Center staff about collecting, harvesting, or
transporting invasive or noxious species to ensure compliance with E.O. 13112, USDA
guidelines, and other requirements.

The likely benefits of including invasive and noxious species as eligible materials, which
would incentivize their removal, significantly outweighs the potential negative impacts
that may result from not including them as eligible materials, specifically scenarios where
removing native species from a tract of land would occur and not removing the invasive
or noxious species would encourage invasive and noxious species propagation.

CCC requests comment on whether or not eligible material owners violating E.O. 13112
should be financially responsible for any or all removal costs associated with the spread
or establishment of invasive or noxious species if it determined that an eligible material
owner contributed to the spread or establishment of an invasive or noxious species while
carrying out activities related to receiving a matching payment.

As required by the 2008 Farm Bill, the following renewable biomass materials would
also be excluded from BCAP matching payments, although they would be eligible crops
for BCAP establishment and annual payments:

Animal waste and byproducts (including fats, oils, greases, and manure);
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Food waste such as food processing scraps and yard waste such as debris
removal originating from municipal or commercial yard, lawns, landscaped areas or
related sites; and

Algae.

Additionally, CCC proposes that materials that are wastes or by-products of industrial or
similar processes that contain inorganic materials, such as black or pulp liquor that is a
by-product of the pulp and kraft paper manufacturing process, remain excluded from the
definition eligible materials. While such products may have historically been used to
generate heat, power, steam and electricity to operate facilities, these products are not
within the parameters set by the 2008 Farm Bill because they are, among other things, not
organic materials collected or harvested from land. As such, these materials, as well as
otherwise eligible materials delivered and used for the generation or production of these
materials, would continue to not be eligible for matching payments under this program.

Consistent with the 2008 Farm Bill, CCC proposes that eligible materials, for a matching
payment, would be collected and harvested from eligible lands that would include:

1) U.S. National Forest System lands;
2) BLM lands;
3) All Non-Federal lands in the United States; and

4) Land belonging to an Indian or Indian Tribe that is held in trust by the United
States or subject to a restriction against alienation imposed by the United States. In other
words, most publicly- and privately-held land is eligible for the BCAP matching
payments program, except for some federal lands.

In accordance with the 2008 Farm Bill, CCC proposes that matching payments would be
made for all eligible materials, including those derived outside BCAP project areas. CCC
invites comments pertaining to the previously discussed options for structuring matching
payments to provide incentives for the collection, harvest, storage and transportation of
eligible materials near project areas.

Eligible materials that are considered an advanced biofuel or an intermediate ingredient
or feedstock of a biobased product must be derived from an otherwise eligible material.

CCC recognizes that the production of some advanced biofuels and biobased products
requires intermediate ingredients and intermediate feedstocks, such as chopped grasses or
wood chips. CCC proposes that the source material and the intermediate ingredient or
feedstock be considered separate eligible materials; however, only one matching payment
will be issued for either the source material or the intermediate ingredient or feedstock,
but not both.

Eligibility for Establishment and Annual Payments

Establishment and annual payments are proposed to be available for persons and legal
entities with eligible land that is located within a project area designated by CCC. CCC
proposes to accept project area proposals from a project sponsor on a continuous basis.
Unlike the matching payments component of BCAP, where any owner of eligible
materials can be eligible for the program, for the establishment and annual payments
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component, only producers in a designated project area will be eligible for payment.
The payments will cover not more than 75 percent of costs of eligible practices to
establish non-woody and woody perennial biomass crops, and annual payments to
support up to 15 years of crop production. By designating project areas, the BCAP
program can support the development of renewable biomass production near biomass
production facilities.

Proposing Project Areas

Project areas would be proposed by project sponsors, which could be either groups of
producers or biomass conversion facilities.

There is no restriction in this proposed rule on who can own or operate an eligible
facility, or sponsor a project area. Various parties could own a biomass conversion
facility such as Federal entities, private entities, State or local government agencies,
schools, or non-government organizations, provided that these parties have legal title to
the facility.

CCC proposes to accept project area proposals on a continuous basis. In accordance with the
2008 Farm Bill, a complete proposal would include, at a minimum:

1) A description of the eligible land and eligible crops of each producer that will
participate in the proposed project area;

2) A letter of commitment from a biomass conversion facility stating that the facility
will use eligible crops intended to be produced in the proposed project area; and

3) Evidence that the biomass conversion facility has sufficient equity available to
operate in the future if the facility is not operational at the time the project area proposal
is submitted.

While the 2008 Farm Bill does not require conservation plans or forest
stewardship plans to be an acceptable proposal, it does require that all contracts within a
project area provide for the implementation of a conservation plan, forest stewardship
plan or equivalent plan. As such, project area proposals will also include a description of
the general conservation and forest stewardship measures that will be implemented in
plans under contracts within the area. CCC seeks specific comment as to further
conservation or stewardship requirements that should be included in a proposal for a
project area.

For item 1 above, the project sponsor would submit a narrative of the proposed project
and submit maps of the project area delineating the location of the current or proposed
biomass conversion facility. The maps would show: (1) Current land use, (2) roads, (3)
railroad, (4) rivers and barge access, (5) proposed land use change, and (6) resource
inventory maps including soils and vegetation.

For item 3 above, evidence of sufficient equity will document the projected construction,
start-up, operation, and maintenance costs over the projected life-span of the project. The
project sponsors would document the estimated cash-flow of the project during its life-
span (including assumptions on the production outputs and expected market prices for the
products produced). In addition, the project sponsor would document its existing
resources and short term and long term financing. The information provided to CCC will
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be confidential and CCC will use it to determine if sufficient equity is available for the
facility and the project.

The project sponsor will also submit the economic impacts of the proposed project area.
At a minimum the proposal will address the anticipated timing and number for job
creation and retention and likelihood of attracting additional private sector investment.

At a minimum, projects must demonstrate the ability to support the development and
production of heat, power, biobased product, or advanced biofuels from renewable
biomass production. The facility must demonstrate long-term economic viability and
ability to comply with all environmental and regulatory requirements for the production
of heat, power, biobased product, or advanced biofuels from renewable biomass. In
addition, the project must demonstrate that sufficient quantity of eligible crops will be
grown within an economically viable distance from the facility and that the crops can be
grown in an environmentally acceptable manner as determined by CCC.

CCC requests comments on other types of information that should be required from
project sponsors, including, but not limited, to a draft proposal. Proposed project area
information that a sponsor considers appropriate or sufficient, may be included in a
comment to this rule. We will review the information and use the analysis to make any
required changes in the final rule. Information submitted as a proposal for a project area
cannot be approved until implementation of the final rule. As with any comment,
proposed project area information will become part of the public record and the public
will be able to review it and comment on it. Because BCAP is a new program,
information based on specific examples, projects, and situations will help improve the
implementation and effectiveness of the program.

CCC proposes that a project area have specific geographic boundaries and be described
in definite terms such as acres, watershed boundaries, mapped longitude and latitude
coordinates, or counties. The project area would be physically located near a biomass
conversion facility or facilities. Whether a project area is within an economically viable
distance from a biomass conversion facility will depend upon the eligible crops being
established and produced, as well as other transportation and logistics matters, and thus
must necessarily be determined on a case-by-case basis. The biomass conversion facility
can be within the geographic boundary of the project area, or near it. The project area
must also include potential or established producers that would supply either a portion or
all of the renewable biomass needed by the biomass conversion facility.

Project Area Selection Criteria

Consistent with the 2008 Farm Bill, CCC proposes to evaluate project area proposals that
are submitted, according to these criteria:

1) The volume of the eligible crops proposed to be produced in the proposed project area
and the probability that such crops will be used for BCAP purposes;

2) The volume of renewable biomass projected to be available from sources other
than the eligible crops grown on contract acres;

3) The anticipated economic impact in the proposed project area, such as the number
of jobs created and retained;
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4) The opportunity for producers and local investors to participate in the ownership
of the biomass conversion facility in the proposed project area;

5) The participation rate by beginning or socially disadvantaged farmers or
ranchers;
6) The impact on soil, water, and related resources, such as effect on nutrient loads,

or soil erosion;

7) The variety in biomass production approaches within a project area, including
agronomic conditions, harvest and postharvest practices; and monoculture and
polyculture crop mixes; and

8) The range of eligible crops among project areas.

CCC proposes that all project proposals meeting these criteria would be considered
acceptable for BCAP. The 2008 Farm Bill provides discretion for the Secretary to consider
other information in evaluating project proposals. Given this discretion, CCC proposes that,
in addition to the above criteria, proposals will also be evaluated based upon their ability to
promote the cultivation of perennial bioenergy crops and annual bioenergy crops that show
exceptional promise for producing highly energy-efficient renewable energy, advanced
biofuels or biobased products, that preserve natural resources, and that are not primarily
grown for food or animal feed. CCC requests comments on whether additional criteria should
be included for evaluating the capacity of the land in a project area to sustainably produce
the proposed quantity of biomass. CCC requests comments on what other criteria or
information we should use to evaluate project proposals.

Project sponsors that are biomass conversion facilities could be any size of operation
including pilot facilities, research units, experimental or demonstration operations, or
commercial operations. As proposed in this rule, a biomass conversion facility not yet in
operation could be a project sponsor. In that case, the biomass conversion facility would have
to provide evidence that it has sufficient equity available.

Project Area Eligible Crops

As proposed in this rule, after CCC approves a project area, persons and legal entities
within the specific geographic boundaries of that area could be eligible for payment for
the establishment and production of eligible crops. To be eligible for payment,
participants would need to enroll the land under BCAP contracts.

The 2008 Farm Bill defines an eligible crop as a crop of renewable biomass. The 2008
Farm Bill also includes a list of certain types of renewable biomass that are ineligible.
Animal wastes, food and yard wastes, and algae are included in the definition of eligible
crop in the 2008 Farm Bill and are therefore included in the definition in this proposed
rule.

CCC proposes that biomass conversion facilities may suggest the exact species and
varieties of eligible crops allowable in a BCAP project area, provided that the crops are
included in the BCAP definition of eligible crop. Project area proposals may limit the
nature and types of eligible crops to be planted within a project area.

The 2008 Farm Bill specifically excludes Title 1 crops and noxious or invasive plants as
eligible crops. FSA State Committees will consult with the State Technical Committees
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for recommendations concerning the invasive and noxious status for otherwise eligible
crops for the purposes of BCAP.

As specified in the 2008 Farm Bill, Federal or State-owned lands are not considered to be
eligible lands for establishment and annual payments; therefore, CCC proposes to
exclude all federal and state-owned land from the establishment and annual payments
component of BCAP.

Project Area Eligible Producers

CCC proposes that within the project area, producers would enter into BCAP contracts
and be eligible to receive establishment payments, as a form of cost-share, to convert
agricultural lands or nonindustrial private forest lands to the production of eligible crops.
In addition, producers could also be eligible for annual payments for the production of
eligible crops used for conversion to renewable energy, advanced biofuels or biobased
products. The details for what is required to qualify for the annual payments would be
specified in the individual contract between CCC and a producer, as discussed further
below, and would include provisions for the implementation of a conservation plan,
forest stewardship plan, or equivalent plan, where required. The producer will
demonstrate compliance with the conservation or forest stewardship plan through
required self certification and FSA will ensure that normal spot check rules and methods
are followed to ensure compliance with the plans. Producers that already have established
BCAP eligible crops when this program starts may enter into a contract for annual
payments to continue growing those crops; however, establishment payments would not
be authorized.

CCC also proposes that project sponsors, regardless of whether they are a biomass
conversion facility or a group of producers, could also be considered as a producer and be
eligible to receive establishment and annual payments. However, the sponsor would have
to own or operate eligible land to be eligible to enroll as a producer under a BCAP
contract and be eligible to receive establishment and annual payments. State-owned
biomass conversion facilities would not be eligible to be considered a producer for a
BCAP contract because the 2008 Farm Bill specifies that State-owned land is ineligible
for establishment and annual payments.

The agreement between the project sponsor and CCC is not a contract. A successful
project sponsor is not paid by CCC for being a sponsor; the producers in the project area,
who may also be the sponsor, are eligible for payment for the establishment and
production of eligible crops. Therefore, biomass conversion facilities that act as project
sponsors would not be subject to general Federal contracting requirements as a condition
of a project area approval.

Project Area Contract Acreage and Terms

CCC proposes that a producer within the project area would enter into a contract with
CCC to commit acres, which would then be called contract acreage, to establish or
produce eligible crops.

In accordance with the 2008 Farm Bill, CCC proposes that contract terms include:

1) Compliance with highly erodible and wetland conservation requirements
contained in the 2008 Farm Bill and in 7 CFR part 12;
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2) The implementation of conservation plan as defined in 7 CFR 1410.2, a forest
stewardship plan as defined in 16 U.S.C. §2103(a), or an equivalent plan as determined
by the Deputy Administrator;

3) A commitment to provide information to promote the production of eligible crops
and the development of biomass conversion technology; and

4) Other information deemed appropriate by CCC, such as the preservation of
cropland bases and yield history.

CCC invites comments on additional conservation or stewardship measures that could be
included in a contract to provide incentives or otherwise encourage conservation,
stewardship wildlife habitat or sustainability practices above the statutory requirements.

Contract durations may be up to 5 years for annual and non-woody perennial crops, and
up to 15 years for woody perennial crops. CCC proposes flexibility to adjust the terms of
the contract length on a per project basis in order to ensure the most efficient use of
government funding. The establishment time period may vary due to: type of crop,
agronomic conditions (establishment time frame, winter hardiness, etc), and other factors.
CCC would establish the time frame based on the recommendations received from the
State Technical Committee.

CCC proposes that the contracts would take into account an establishment period appropriate
for an existing crop’s harvest or for the planting of a planned crop. BCAP contracts and
conservation plans would be designed in an effort to promote the production of a long-
term source of biomass feedstock that can be harvested and collected in a reasonable
period of time. The expectation, which will be reflected in the contract, is that eligible
crops funded under BCAP will produce at least one harvest for biomass within the period
of the contract.

Contracts would be subject to modification and payment reductions if any of the contract
terms are violated. Participants that choose to voluntarily withdraw from BCAP before
the duration of their contract has ended would be subject to early contract termination
penalties and payment refunds.

In exchange for signing BCAP contracts, CCC will share not more than 75 percent of the
cost with participants of establishing non-woody and woody perennial crops, pay an annual
payment for enrolled land, and provide for the preservation of cropland base and yield history
applicable to the land enrolled in the BCAP contract.

Eligible and Ineligible Land

The contract acreage would consist of only the eligible lands that are covered under the
producer’s contract with the CCC. The 2008 Farm Bill defines eligible land for project
areas as agricultural land and nonindustrial private forest land, subject to certain
exclusions.

CCC proposes, in accordance with exclusions in the 2008 Farm Bill, that land considered
ineligible to be enrolled under a BCAP contract includes:

1) Federal lands;

2) State-owned, municipal, or other locally-owned lands;
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3) Native sod; and

4) Land that is already enrolled in CCC’s Conservation Reserve Program, Wetlands
Reserve Program, or Grassland Reserve Program.

CCC proposes that eligible agricultural land includes:
1) Cropland;

2) Grassland;

3) Pastureland;

4) Rangeland;

5) Hayland; and

6) Other lands on which food, fiber, or other agricultural products are produced or
capable of being produced for which a valid conservation plan exists or is implemented.

CCC proposes that agricultural lands with already established energy crops or already
contracted for energy crops or planned energy crops would be eligible lands for contract
acreage. In other words, as noted earlier, producers who started growing renewable
biomass before BCAP was implemented may enter into a contract with CCC for annual
payments. We do not intend to exclude “early adopters” of biomass crops.

Nonindustrial private forest land is defined in this rule, in accordance with the 2008 Farm
Bill, as rural land with existing tree cover, or suitable for growing trees, owned by any
private individual, group, association, corporation, Indian tribe, or other private legal entity.
CCC proposes that this definition allows for the inclusion of properties such as a privately
held tree farm or a private forest landowners’ cooperative. This is consistent with the
definitions of “landowner” and “nonindustrial private forest land” in 36 CFR 230.2 (the
relevant Forest Service regulation), which includes private legal entities as landowners of
such forest land but excludes corporations whose stocks are publicly traded or legal
entities principally engaged in the production of wood products. CCC proposes that
existing nonindustrial private forest land with existing tree cover can enter into contract
acreage with an approved biomass conversion facility and be eligible for annual
payments, subject to a forest stewardship plan. Establishment payments will only be
made for woody perennial crops with a projected initial harvest time occurring within the
length of the contract period.

As discussed earlier, contract acreage will be subject to minimum contract terms which
include, but are not limited to, the implementation of a required conservation plan or
forest stewardship plan (or the equivalent); and compliance with highly erodible and
wetland conservation requirements of 7 CFR part 12. While land enrolled in other USDA
programs could be eligible lands for contract acreage, the contracting producer could not
receive multiple program benefits for purposes that are the same or substantially similar
to the purposes of BCAP. A contracting producer must choose whether to receive BCAP
payments or other USDA or Federal program benefits where those benefits are designed
to achieve the same purposes as BCAP.

Land use restrictions would not apply to contract acreage provided that CCC determines
that the land uses would be consistent with the conservation plans or forest stewardship
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plans (or the equivalent) and any other BCAP conservation requirements. CCC requests
comments on other applicable contract terms concerning conservation requirements along
with a justification for the contract term. For example, contracts may also contain
biomass delivery or sale expectations or requirements to ensure the crops are not sold off
into hay markets, or other non-BCAP uses.

Making Establishment Payments

Consistent with the 2008 Farm Bill, establishment payments of not more than 75 percent
of the cost for establishing a perennial crop, which could include woody biomass, would
include:

1) The costs of seed and stock for perennials;
2) The cost of planting the perennial crop;
3) For non-industrial forest land, the costs of site preparation and tree planting;

4) Other proposed establishment activities that could include, but would not be
limited to, site preparation for non-tree planting and supplemental or temporary
irrigation.

In addition, partial payments could be authorized when identifiable components of the
contract are completed; and supplemental establishment payments may be authorized if
necessary.

Consistent with the 2008 Farm Bill, CCC proposes that establishment payments would
not be authorized for annual crops. In addition, prior to receiving establishment
payments, producers must have planted their crops and must provide their FSA county
office with copies of receipts and invoices related to the cost of establishing their crops.

Making Annual Payments

CCC proposes to calculate annual payments on a per acre basis and would use market-
based rental rates, as determined by CCC. The payments are intended to support
production of eligible crops. Annual payment rates will be established at levels required
to ensure sufficient participation in a project area.

As specified in the regulations in 7 CFR 1410.42 and as determined by CCC, annual
payments will include a payment based on:

1) A weighted average soil rental rate for cropland;

2) The applicable marginal pastureland rental rate for all other land except for non-
industrial private forest land; and

3) For forest land, the average county rental rate for cropland as adjusted for
forestland productivity for non-industrial private forest land.

This rate information is being posted at FSA county offices (as FSA posts information for
CRP). There are site-specific factors including type of soil and land use. There is too
much information to post it all on the web. FSA can provide general information about
rates.

CCC will post in FSA county offices the county specific base-line rental rates for
cropland, marginal pastureland and forestland. In addition, the applicable additional
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incentive rates (premiums) will be posted for specific project area or specific crop
mixes within the project area.

In determining the applicability of incentive payments (premiums) to the annual base-line
soil rental rates the Deputy Administrator will consider the costs of establishing the crop, and
the potential to establish perennial biomass crops that show exceptional promise to produce
highly energy efficient bioenergy or biofuels, that preserve natural resources and are not
primarily grown for food or animal feed or that also address specific resource
conservation needs.

Annual payments would be reduced if:

1) An eligible crop is used for purposes other than the production of energy, then a
dollar-for-dollar reduction would apply, not to exceed the total payment amount;

2) An eligible crop is delivered to the biomass conversion facility that is not within
the project area;

3) The producer receives a matching payment;

4) The producer violates a term of the contract; or

5) Other circumstances as determined by CCC.

We must reduce payments to avoid duplicate benefits, but as described below, the annual
payment reduction for delivery to a biomass facility or for matching payments will likely
be less than a full, dollar-for-dollar reduction, because the purpose of BCAP is to
encourage biomass energy production.

The 2008 Farm Bill authorizes agricultural land and non-industrial private forest land for
annual payments. Agricultural land consists of cropland, pastureland, rangeland, and
grassland. CCC proposes to calculate market-based rental rates for cropland, consistent
with the CRP regulations in 7 CFR part 1410; and for all other agricultural land at the
rate that would be paid for pastureland, consistent with CRP.

CCC proposes to calculate the market-based payment rate for non-industrial forest land
using the average county rental rate for cropland developed for CRP and adjusting that
rate by comparing the average productivity of cropland compared to the average
productivity of forestland.

If the crop is delivered to a biomass conversion facility, payment reductions would be
applied in an amount equal to at least 25 percent of the authorized annual payment, but
not a full dollar-for-dollar reduction, for each contract acre. If the harvested production is
sold for any other reason, a dollar-for-dollar reduction would apply, not to exceed the
total annual payment.

CCC proposes that half of the first year’s annual payment would be made within 30 days
of the date of contract approval and the balance paid on the annual contract enrollment
anniversary. Subsequent annual payments would be made every year within 30 days after
the contract anniversary date. Under the proposed rule, payments may cease and
producers may be subject to contract termination for failure to plant eligible crops.

To be considered a biomass conversion facility, one of the criteria that may be met is
whether the facility converts or proposes to convert a biobased product. The 2008 Farm
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Bill defined biobased products as a product determined by the Secretary to be a
commercial or industrial product (other than food or feed) that is — “(A) composed, in
whole or in significant part, of biological products, including renewable domestic
agricultural materials and forestry materials; or (B) an intermediate ingredient or
feedstock.” The NOFA excluded commercially-produced timber, lumber, wood pulp, or
other finished wood products that otherwise could be used for higher-value products.
CCC proposes to continue the exclusion of commercially-produced timber, lumber, wood
or other finished products that otherwise would be used for higher value products.

Additionally, CCC proposes to clarify that industrial or other process wastes or by-
products, such as black liquor or pulp liquor that is a waste by-product of the pulp and
kraft paper manufacturing process, are not included within the definition of biobased
products because they are not significantly composed of organic or biological products
collected or harvested from land.

Discussion of Transition from BCAP NOFA to BCAP Final Rule

Under the NOFA, FSA is making CHST matching payments for eligible material
delivered to qualified biomass conversion facilities.

When the final rule is published, conforming changes will be made to the matching
payment component based on the proposed rule, public comments received, and input
from the Programmatic Environmental Impact Statement and other sources. FSA will
also implement the establishment and annual payments component by receiving project
area proposals and entering into BCAP contracts with producers for the production of
appropriate renewable biomass.

Final Determination

The Notice of Funds Notice of Funds Availability (NOFA) for the Collection, Harvest,
Storage, and Transportation of Eligible Material published on June 11, 2009, (74 FR
27767-27772) is hereby terminated and rescinded, effective [Insert date of publication
of in the FEDERAL REGISTER]. No additional payments will be made pursuant to the
NOFA except as specifically approved by the Executive Vice President, Commodity
Credit Corporation.

Notice and Comment

The Administrative Procedures Act (5 U.S.C. 553) provides generally that before rules are
issued by Government agencies, a proposed rule must be published in the Federal Register,
and interested persons must be given an opportunity to participate in the rulemaking through
submission of data, views, or arguments. The law exempts from this requirement rules, such
as this one, relating to public property, loans, grants, benefits, and contracts. However,
the Secretary of Agriculture published in the Federal Register on July 24, 1971 (36 FR
13804), a Statement of Policy that USDA would publish a notice of proposed rulemaking
for such rules. USDA is committed to providing the public reasonable opportunity to
participate in rulemaking. Therefore, this rule has a 60-day comment period.

Executive Order 12866

This rule has been determined to be economically significant and was reviewed by the
Office of Management and Budget (OMB) under Executive Order 12866. The Cost
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Benefit Analysis is summarized below and is available from the contact information
listed above.

Cost Benefit Analysis Summary

BCAP is intended to assist agricultural and forest land owners and operators with the
collection, harvest, storage, and transportation (CHST) of eligible material for use in a
biomass conversion facility and to support the establishment and production of eligible
crops including woody biomass for conversion to bioenergy in selected project areas.

Establishment and Annual Payments are provided for eligible crops on eligible land
within project areas that satisfy selection criteria. The strongest project proposals will be
those associated with biomass conversion facilities already in operation or that are
economically viable before the creation of BCAP. While early projects are not dependent
solely on BCAP support, certainly BCAP may hasten early projects.

Matching payments will tend to go to eligible material owners experienced in the
collection, harvest, storage and delivery of biomass feedstock. While matching payments
are provided for eligible materials delivered to qualifying biomass conversion facilities,
opportunities to stimulate additional demand in this Farm Bill cycle, either in terms of
increasing the construction of qualifying biomass conversion facilities or increasing the
planting of biomass feedstock that qualifying biomass conversion facilities demand.
Qualifying biomass conversion facilities are expected to be those in operation by 2012
because it would be difficult for a biomass conversion facility to get on line by 2012 that
is not already in the pipeline. Given the substantial capital costs associated with energy
generation and fuel production, qualifying biomass conversion facilities in operation by
2012 are assumed to operate at capacity with or without BCAP.

Annual costs for the two parts of the program are presented in the following table.
Establishment and annual payments total $536 million, including technical assistance

(TA),1 and matching payments amount to $2.1 billion.

! All NPV calculations assume a 3% discount rate.
Table 1: BCAP Costs by Year (2009 $ millions)
Establishment = Annual Technical = Matching Annual Total

Assistanc
Year Cost Share Payments ¢ Payments
2010 78 4 3 392 435
2011 107 11 4 783 822
2012 121 17 5 783 844
2013 17 392 367

2014 17
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2015 16

2016 16
2017 15
2018 14
2019 13
2020 13
2021 12
2022 13
2023 13
2024 13
2025 9
2026 5
Subtotals. 306 219 11
536 2,100
Total 2,636

NOTE: Due to rounding, the subtotals may not exactly match calculated estimates shown
later in the CBA.

As explained in the analysis, the majority of BCAP matching payments are expected to
go those eligible material owners who are delivering material predominantly to existing
biomass conversion facilities that use woody biomass.

Regulatory Flexibility Act

In accordance with the Regulatory Flexibility Act, 5 U.S.C. 601, CCC has determined
that there will not be a significant economic impact on a substantial number of small
entities. Entities affected by this rule are producers of eligible crops, eligible biomass
material owners, and biomass conversion facilities. The small business size standards for
them are no more than:

$750,000 per year gross revenue for crop production (producers of eligible crops);
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$7 million per year gross revenue for post harvest crop activities (eligible
material owners); and

4 million megawatt hours per year for other electric power generation (biomass
conversion facilities).

Given these size standards, it is reasonable to assume that many of businesses involved in
BCAP will be small businesses.

We expect that approximately 7,500 producers of eligible crops and 50 biomass
conversion facilities may receive establishment and annual payments and approximately
9,936 eligible material owners (that are not affiliated with a biomass conversion facility)
and 701 biomass conversion facilities may be affected (which includes the 50, above)
may receive matching payments.

However, in light of the ability of biomass conversion facilities to determine prices and
receive program payments, producers of eligible crops and eligible biomass material owners
are not expected to be significantly impacted. And given the scale of BCF output, as well as
the limited duration of the BCAP, biomass conversion facilities are also not expected to
be significantly impacted by the program.

Environmental Review

Under the National Environmental Policy Act (NEPA), the Environmental Impact
Statement (EIS) process provides a means for the public to provide input on program
implementation, alternatives, and environmental concerns. CCC provided an amended
notice of intent to prepare a programmatic EIS on BCAP in the Federal Register on May
13, 2009 (74 FR 22510-22511) and solicited public comment on the proposed
alternatives to be examined in the programmatic EIS for BCAP. Six public scoping
meetings were held in May and June 2009 to solicit comments for the development of
alternatives and identify possible environmental concerns.

On August 10, 2009, a Notice of Availability was published in the Federal Register (74
FR 39915) announcing the availability of a Draft Programmatic EIS (PEIS)_for the
administration and implementation of the BCAP. Comments on the Draft Programmatic
EIS may be submitted until September 24, 2009.

The Draft PEIS has taken into consideration comments gathered during the scoping
meetings to develop the alternatives proposed for the administration and implementation
of BCAP. The Draft PEIS assesses the potential environmental impacts associated with
the following three alternatives:

1) No Action Alternative—addresses the potential effects from not implementing BCAP.
(This is considered the environmental baseline by which to compare the other alternatives
against and is required by law.)

2) Action Alternative 1—addresses a targeted implementation of BCAP to specific areas
or regions of the United States.

3) Action Alternative 2—addresses a broad national implementation of BCAP.
Executive Order 12372
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This program is not subject to Executive Order 12372, which requires consultation with
State and local officials. See the notice related to 7 CFR part 3015, subpart V, published
in the Federal Register on June 24, 1983 (48 FR 29115).

Executive Order 12988

This proposed rule has been reviewed under Executive Order 12988, Civil Justice
Reform. This final rule is not retroactive and it does not preempt State or local laws,
regulations, or policies unless they present an irreconcilable conflict with this rule. Before
any judicial action may be brought regarding the provisions of this rule the administrative
appeal provisions of 7 CFR parts 11 and 780 must be exhausted.

Executive Order 13132

The policies contained in this rule do not have any substantial direct effect on states, on
the relationship between the national government and the States, or on the distribution of
power and responsibilities among the various levels of government. Nor does this rule
impose substantial direct compliance costs on State and local governments. Therefore,
consultation with the States is not required.

Executive Order 13175

The policies contained in this rule do not impose substantial unreimbursed direct
compliance costs on Indian Tribal governments or have tribal implications that preempt
tribal law.

Unfunded Mandates

Title II of the Unfunded Mandate Reform Act of 1995 (UMRA) (Pub. L. 104-4)
establishes requirements for Federal agencies to assess the effects of their regulatory
actions that impose “Federal Mandates” that may result in expenditures to State, local, or
tribal governments, in the aggregate, or the private sector, of $100 million or more in any
one year. This rule contains no Federal mandates as defined by Title II of UMRA for
State, local, or tribal governments or for the private sector. Therefore, this rule is not
subject to the requirements of sections 202 and 205 of UMRA.

Federal Assistance Programs

The title and number of the Federal assistance program in the Catalog of Federal
Domestic Assistance to which this proposed rule would apply is 10.087 — Biomass Crop
Assistance Program.

Paperwork Reduction Act

In accordance with the Paperwork Reduction Act of 1995, FSA is requesting comments
from all interested individuals and organizations on a revision of new information
collection activities associated with BCAP. FSA also included additional burden for the
Emergency Conservation Program (ECP) in this proposed rule as described further
below.

The approved burden hours will be eventually incorporated into the existing approval
under OMB control number 0560-0082, which includes much of the same information
for other conservation programs.
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BCAP continues to provide financial assistance for collection, harvest, storage, and
transportation of eligible material nationwide. BCAP also provides financial assistance
establishment payments for perennial crops and annual production payments for
perennial and annual crops in approved BCAP project areas. Support for both eligible
material and eligible crops are intended to establish a long term feedstock for use in a
biomass conversion facility in accordance with the 2008 Farm Bill.

Copies of all forms, regulations, and instructions referenced in this rule may be obtained
from FSA. Data furnished by the applicants will be used to determine eligibility for
program benefits. Furnishing the data is voluntary; however, the failure to provide data
could result in program benefits being withheld or denied.

Additionally, the information collection request for the matching payment funds available
for the collection, harvest, storage, and transportation of eligible material was approved
under the OMB control number 0560-0263 under the emergency procedure in accordance
with the Paperwork Reduction Act of 1995. That information collection was incorporated
into the existing OMB control number 0560-0082. The 60-day comment period was also
published in the NOFA Federal Register on June 11, 2009 (74 FR 27767-27772) to solicit
public comments. The comment period ended on August 10, 2009. One comment was
received on requesting to extend comment period on the information collection to
implement BCAP. This proposed rule provides a 60-day comment period.

Title: BCAP.
OMB Control Number: 0560-NEW.
Type of Request: New.

Abstract: This information collection is needed to comply with section 9011 (b)(2) of
Title IX of the Farm Security and Rural Investment Act of 2002

(U.S.C. 8101-8113), which was added by the 2008 Farm Bill.

For the administration of matching payments to be continued and expanded to more
respondents in this information collection, FSA employees will enter the application
information from completed paper forms into a web based system that collects
information categories similar to the electronic AD-245 application for cost-share form,
which is currently approved under OMB control number 0560-0082 for other
conservation programs. The web based matching payment form, BCAP-5 form, will
collect information about the owners of eligible material and estimated and actual
biomass material sold and delivered to a qualified biomass conversion facility in order to
approve applications for BCAP matching payments and to calculate matching payments
after sale and delivery. BCAP will also have eligible material owners complete the CCC-
901 form concerning member’s information or ownership. This form will enable the
adherence to the arm’s length transaction requirement and the two year limit for
eligibility to receive matching payments. BCAP will also use the existing AD-1047
certification regarding debarment, suspension, and other responsibility matters (primary
covered transactions form). The AD-1047 form will help ensure that only those owners
and managers of qualified biomass conversion facilities and those owners of eligible
material who have not been disbarred, suspended, or otherwise made ineligible for
Federal transactions are qualified or determined eligible for BCAP. The AD-1047 form
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will require the owners to certify that they are in compliance and not subject to
disbarment or suspension. The information collection activities for matching payments
will include the following:

1) Applicants will request to become a qualified biomass conversion facility or

2) Applicants will register as an eligible material owner and then, after delivery of
eligible material, request matching payments for the collection, harvest, storage, and
transportation of eligible material for use in a biomass conversion facility.

Specific descriptions of the information requirements were discussed in the NOFA under
the application sections. Matching payments applicants submit estimates to register as
eligible material owners and actual delivery information to request matching payments
and biomass conversion facilities enter into an agreement giving a conversion facility
overview. If the Deputy Administrator determines that additional information is
necessary from an eligible material owner or a biomass conversion facility, it will be
related information required to determine eligibility, ensure the ability to make proper
payments, or to otherwise legally provide benefits to an eligible material owner, such as
the FSA-211 form which provides power of attorney assignment.

For the administration of project areas, FSA employees will enter proposal information
from project sponsors into an electronic format. The BCAP-4 form will be used to
provide a summary of the project area proposal. The BCAP-4 form will provide project
sponsors the ability to provide information overview for a variety of application factors
which include: documentation of sufficient equity for start-up biomass conversion
facilities committed to the project area, land description in GIS shape file coordinates,
transportation modes, distance of the biomass conversion facility in relation to eligible
lands, job development and retention factors, and biomass conversion facility’s
production potentials or history. The information collection will be used to review project
area criteria outlined by the 2008 Farm Bill. Categories expected on the proposals,
consistent with the 2008 Farm Bill will include, but not be limited to, volume of eligible
crops, volume of renewable biomass, job creation projections, number of producers,
number of biomass conversion facilities, projected participation rates for beginning and
socially disadvantaged farmers or ranchers, projected environmental impacts, agronomic
conditions, and range of crops. A BCAP worksheet will be required for environmental
screening, similar to the existing FSA-850 form. This information will help facilitate the
selection of BCAP project areas and allow producers in those BCAP project areas the
opportunity to apply for establishment and annual production payments.

For the administration of BCAP project area establishment and annual production
payments, FSA employees will first enter producer information into a web based BCAP-
2 producer worksheet and then, if eligible, may enter into a contract for annual
production payments using the BCAP-3 form with appendix and continuation sheet for
annual production payments. The BCAP producer forms and worksheets will be used for
sign up, determining the offer soil rental rate, and contracting. The BCAP producer forms
will capture the terms and conditions of the contract into electronic form, as well as be
used to determine eligibility of the producer and the producer’s contract acreage. The
BCAP producer contract will also use the existing AD-1026 and BCAP-817U form. The
AD-1026 form ensures that before producers clear, plow, or otherwise prepare areas not
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presently under crop production for planting, they certify that production will not
violate either Highly Erodible Land Compliance (HELC) or wetland conservation
provisions.

Most producers will already have existing AD-1026 forms. In addition we will also require
producers to complete and submit the BCAP-817U form annually for the certification of
compliance with BCAP. Annual payments to producers will be administered using a BCAP-3
contract, which is web based and provides a payment calculation method that is similar to the
existing AD-245 form. Other forms will be used as needed to facilitate payments for special
circumstances, such as assignment of payment (CCC-36 form), joint payment authority
(CCC-37 form), applicant’s agreement to complete an uncompleted practice (FSA-18 form),
application for payment of amounts due to persons who have died or disappeared (FSA-325
form), power of attorney (FSA-211); member’s information (CCC-901); report of acreage
(FSA-578); and voluntary permanent direct and counter-cyclical program base reduction
(CCC-505 form).

For establishment payments, FSA employees in addition to the BCAP producer form and
worksheet and AD-1026 form, will use the new web based conservation cost share forms
(FSA-848, FSA-848A, FSA-848B FSA-848-1, FSA-848A-1, and FSA-848B-1 forms).
The FSA-848 form is a cost-share application used to document the producer’s request
for conservation cost share and the needs determination, which is completed to determine
the actual amount of cost share that is needed, and to estimate and calculate the
establishment costs for agricultural and nonindustrial private forest landowners that enter
into BCAP and propose to convert land to renewable crops or establish renewable crops.
The FSA-848A form is used to record the approval of a conservation cost share
agreement (which when approved is a contract), the amount of cost share approved, and
the producer’s acknowledgement of the approval. FSA-848B form is used to record
performance of conservation practices agreed to in the conservation cost share contract
and cost share payments associated with that performance. The FSA-848, FSA-848A, and
FSA-848B forms each include a continuation form (FSA-848-1, FSA-848A-1, and FSA-
848B-1, respectively). Producers will be required to provide an annual report of acreage
using the existing web based FSA-578 form.

FSA is also adding burden for the use of some of the same forms for ECP into this
proposed rule for public comment. ECP is one of the other conservation programs
covered under OMB control number 0560-0082. ECP provides cost-share assistance to
farmers and ranchers to rehabilitate farmland damaged by wind erosion, floods,
hurricanes, or other natural disasters, and for carrying out emergency water conservation
measures during periods of severe drought. ECP will use the FSA-848, FSA-848A, FSA-
848B, FSA-848-1, FSA-848A-1 and FSA-848B-1 forms. These forms will be used to
more efficiently collect information when web-based conservation cost share software is
fully implemented. The ECP burden in this proposed rule will also be rolled into the
existing approval under the OMB control number 0560-0082.

Estimate of Burden: Public reporting burden for the collection of information is estimated
to average 1 hour. The average travel time, which is included below in the total burden, is
estimated to be 1 hour per respondent.

Respondents: Individuals, Indian Tribes, units of State or local government, partnerships,
corporations, farm cooperatives, farmer cooperative organizations, associations of
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agricultural producers, national laboratories, institutions of higher education, rural
electric cooperatives, public power entities, consortia of any of these entities, biomass
conversion facilities that own or operate eligible land, and any other legal entities.

Estimated Number of Respondents: 336,900. Estimated Number of Responses per
Respondent: 1. Estimated Total Annual Responses: 681,900.

Estimated Total Annual Burden on Respondents: 265,233.
We are requesting comments on all aspects of the information collection to help
us to:

1) Evaluate whether the proposed collection of information is necessary for the
proper performance of the functions of the agency, including whether the information
will have practical utility;

2) Evaluate the accuracy of the agency’s estimate of the burden, including the
validity of the methodology and assumptions used,

3) Enhance the quality, utility, and clarity of the information to be collected; and

4) Minimize the burden of the collection of information on those who are to respond,
including through the use of appropriate automated, electronic, mechanical, or other
technological collection techniques or other forms of information technology.

E-Government Act Compliance

CCC is committed to complying with the E-Government Act, to promote the use of the
Internet and other information technologies to provide increased opportunities for citizen
access to Government information and services, and for other purposes.

List of Subjects in 7 CFR Part 1450

Administrative practice and procedure, Agriculture, Energy, Environmental protection,
Grant programs-agriculture, Natural resources, Reporting and recordkeeping
requirements, Technical assistance.

For the reasons discussed in the preamble, the Commodity Credit Corporation (USDA)
proposes to add 7 CFR part 1450 to read as follows:

PART 1450—BIOMASS CROP ASSISTANCE PROGRAM (BCAP)
Subpart A — Common Provisions

Sec.

1450.1 Administration.

1450.2 Definitions.

1450.3 General description.

1450.4 Violations.

1450.5 Performance based on advice or action of USDA.

1450.6 Access to land.
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1450.7 Division of payments and provisions about tenants and sharecroppers. 1450.8
Payments not subject to claims.

1450.9 Assignments.

1450.10 Appeals.

1450.11 Scheme or device.

1450.12 Filing of false claims.

1450.13 Miscellaneous.

Subpart B — Matching Payments

1450.101 Qualified biomass conversion facility.
1450.102 Eligible material owner.

1450.103 Eligible material.

1450.104 Signup.

1450.105 Obligations of participant

1450.106 Payments

1450.107 — 1450.199 [Reserved]

Subpart C — Establishment and Annual Payments
1450.200 General description.

1450.201 Project area submission requirements.
1450.202 Project area selection criteria.

1450.203 Eligible persons and legal entities.
1450.204 Eligible land.

1450.205 Duration of contracts.

1450.206 Obligations of participant.

1450.207 Conservation plans and forest stewardship plans.
1450.208 Eligible practices.

1450.209 Signup.

1450.210 Acceptability of offers.

1450.211 BCAP contract.

1450.212 Establishment payments.

1450.213 Levels and rates for cost-share payments.
1450.214 Annual payments.

1450.215 Transfer of land.

Authority: 7 U.S.C. 8111; 15 U.S.C. 714b and 714c.
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Subpart A — Common Provisions
§ 1450.1 Administration.

(a) The regulations in this part are administered under the general supervision and
direction of the Executive Vice President, Commodity Credit Corporation (CCC), or a
designee, or the Deputy Administrator, Farm Programs, Farm Service Agency (FSA),
(Deputy Administrator). In the field, the regulations in this part will be implemented by
the FSA State and county committees (“State committees” and “county committees,”
respectively).

(b) State executive directors, county executive directors, and State and county
committees do not have the authority to modify or waive any of the provisions in this part
unless specifically authorized by the Deputy Administrator.

(c) The State committee may take any action authorized or required by this part to be
taken by the county committee, but which has not been taken by such committee, such as:

(1) Correct or require a county committee to correct any action taken by such county
committee that is not in accordance with this part; or

(2) Require a county committee to withhold taking any action that is not in
accordance with this part.

(d)  No delegation of authority herein to a State or county committee will preclude the
Executive Vice President, CCC, or a designee, or the Deputy Administrator from
determining any question arising under this part or from reversing or modifying any
determination made by a State or county committee.

(e) Data furnished by participants will be used to determine eligibility for program
benefits. Furnishing the data is voluntary; however, the failure to provide data could
result in program benefits being withheld or denied.

§ 1450.2 Definitions.

(a) The definitions in part 718 of this chapter apply to this part and all documents issued
in accordance with this part, except as otherwise provided in this section.

(b) The following definitions will apply to this part:

Advanced biofuel means fuel derived from renewable biomass other than corn kernel starch,
including biofuels derived from cellulose, hemicellulose, or lignin; biofuels derived from
sugar and starch (other than ethanol derived from corn kernel starch); biofuel derived from
waste material, including crop residue, other vegetative waste material, animal waste, food
waste, and yard waste; diesel-equivalent fuel derived from renewable biomass including
vegetable oil and animal fat; biogas (including landfill gas and sewage waste treatment gas)
produced through the conversion of organic matter from renewable biomass; and butanol or
other alcohols produced through the conversion of organic matter from renewable biomass
and other fuel derived from cellulosic biomass.

Agricultural land means cropland, grassland, pastureland, rangeland, hayland, and_other
land on which food, fiber, or other agricultural products are produced or capable of being
produced.
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Animal waste means waste associated with animal operations such as confined_beef or
dairy, poultry, or swine operations including manure, contaminated runoff, milking house
waste, dead poultry, bedding, and spilled feed. Depending on the poultry system, animal
waste can also include litter, wash-flush water, and waste feed.

Annual payment means the annual payment specified in the BCAP contract that is made
to a participant to compensate a participant for placing eligible land in BCAP.

Beginning farmer or rancher means, as determined by CCC, an individual or_entity who:

(D) Has not operated a farm or ranch for more than 10 years,
(2) Materially and substantially participates in the operation of the farm or ranch,
and

(3) If an entity, is an entity in which all members or stockholders of the entity meet the
provisions in paragraphs (1) and (2) of this definition.

Biobased product means a product determined by CCC to be a commercial or industrial
product (other than food or feed) that is:

(1) Composed, in whole or in significant part, of biological products, including
renewable domestic agricultural materials and forestry materials; or

(2) An intermediate ingredient or feedstock.

Bioenergy means renewable energy produced from organic matter. Organic_matter may
be used directly as a fuel, be processed into liquids and gases, or be a residual of
processing and conversion.

Biomass conversion facility means a facility that converts or proposes to convert eligible
material into heat, power, biobased products, or advanced biofuels.

Conservation district is as defined in part 1410 of this chapter.

Conservation plan means a record of the participant's decisions and supporting
information for treatment of a unit of land or water, and includes a schedule of
operations, activities, and estimated expenditures needed to solve identified natural
resource problems by devoting eligible land to permanent vegetative cover, trees, water,
or other comparable measures.

Contract acreage means eligible land that is covered by a BCAP contract between_the
producer and CCC.

Deputy Administrator means the Deputy Administrator for Farm Programs, FSA, or a
designee.

Dry ton means one U.S. ton measuring 2,000 pounds. One dry ton (ODT, sometimes
termed as oven- or bone-dry ton) is the amount of renewable biomass that would weigh
one U.S. ton at zero percent moisture content.

Eligible crop means a crop of renewable biomass as defined in this section excluding:
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(1) Whole grain derived from a crop of barley, corn, grain sorghum, oats, rice, or
wheat; honey; mohair; oilseeds such as canola, crambe, flaxseed, mustard seed, rapeseed,
safflower seed, soybeans, sesame seed, and sunflower seeds; peanuts; pulse crops such as
small chickpeas, lentils, and dry peas; dairy products; sugar; wool; and cotton boll fiber;
and

(2)  Any plant that CCC has determined to be either a noxious weed or an invasive
species. With respect to noxious weeds and invasive species, a list of such plants will be
available in the FSA county office.

Eligible material is renewable biomass as defined in this section excluding:

(1) Whole grain derived from a crop of barley, corn, grain sorghum, oats, rice, and
wheat; oilseeds such as canola, crambe, flaxseed, mustard seed, rapeseed, safflower seed,
soybeans, sesame seed, and sunflower seeds; peanuts, pulse crops such as small
chickpeas, lentils, and dry peas; dairy products; sugar; wool; and, cotton boll fiber;

(2) Animal waste and byproducts of animal waste including fats, oils, greases, and
manure;

3) Food waste and yard waste; and
4) Algae.

Eligible material owner, for purposes of the matching payment, means a person or_entity
having the right to collect or harvest eligible material and who has delivered or intends to
deliver the eligible material to a qualified biomass conversion facility, including:

(1) For eligible material harvested or collected from private lands, including
cropland, the owner of the land, the operator or producer conducting farming operations
on the land, or any other person designated by the owner of the land; and

(2) For eligible material harvested or collected from public lands, a person having the
right to harvest or collect eligible material pursuant to a contract or permit with the Forest
Service or other appropriate Federal agency, such as a timber sale contract, stewardship
contract or agreement, service contract or permit, or related applicable Federal land
permit or contract, and who has submitted a copy of the permit or contract authorizing
such collection to CCC.

Establishment payment means the payment made by CCC to assist program_participants
in establishing the practices required for non-woody perennial crops and woody perennial
crops, as specified in a producer contract.

Food waste means a material composed primarily of food items, or originating_from food
items, or compounds from domestic, municipal, food service operations, or commercial
sources, including food processing wastes, residues, or scraps.

Forest stewardship plan means a long-term, comprehensive, multi-resource forest
management plan that is prepared by a professional resource manager and approved by the
State Forester or equivalent State official. Forest Stewardship Plans address the following
resource elements wherever present, in a manner that is compatible with landowner
objectives concerning:

(D) Soil and water;
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(2) Biological diversity;
3) Range;
4) Aesthetic quality;
(%) Recreation;
(6) Timber;
(7) Fish and wildlife;
(8) Threatened and endangered species;
9) Forest health;
(10)  Archeological, cultural and historic sites;
(11)  Wetlands;
(12)  Fire; and
(13)  Carbon cycle.

Highly erodible land means land determined as specified in part 12 of this title. Indian Tribe
has the same meaning as in 25 U.S.C. 450b (section 4 of the Indian Self-Determination and
Education Assistance Act).

Intermediate ingredient or feedstock means an ingredient or compound made in_ whole or
in significant part from biological products, including renewable agricultural material
(including plant, animal, and marine material), or forestry material that is subsequently
used to make a more complex compound or product.

Institution of higher education has the same meaning as in section 102(a) of the Higher
Education Act of 1965 (20 U.S.C. 1002(a)).

Matching payments means those CCC payments provided to the owner of eligible
material delivered to a qualified biomass conversion facility.

Native sod means land:

(D) On which the plant cover is composed principally of native grasses, grasslike
plants, forbs, or shrubs suitable for grazing and browsing; and

(2) That has never been tilled for the production of an annual crop as of [DATE OF
PUBLICATION OF THE FINAL RULE IN THE FEDERAL REGISTER].

Nonindustrial private forest land means rural lands with existing tree cover, or that are
suitable for growing trees, which are owned by any private individual, group, association,
corporation, Indian Tribe, or other private legal entity, consistent with the definitions of
nonindustrial private forest land and landowner in 36 CFR 230.2, and the regulations in
36 CFR 230. 31.

Offer means, unless otherwise indicated, the per-acre rental payment requested by_the
owner or operator in such owner's or operator's request to participate in the establishment
and annual payment component of BCAP.
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Operator means a person who is in general control of the land enrolled in BCAP,_as
determined by CCC.

Payment period means a contract period of either up to 5-years for annual and_non-woody
perennial crops, or up to 15 years for woody perennial crops during which the participant
receives an annual payment under the establishment and annual payment component of
BCAP.

Producer means an owner or operator of contract acreage that is physically located within
a project area under the establishment and annual payment component of BCAP.

Project area means a geographic area with specified boundaries submitted by a_project
sponsor and approved by CCC under the establishment and annual payment component
of BCAP.

Project sponsor means a group of producers or a biomass conversion facility who
proposes a project area.

Qualified biomass conversion facility means a biomass conversion facility that meets all
the requirements for BCAP qualification, and whose facility representatives enter into a
BCAP agreement with CCC.

Related-party transaction means a transaction between two or more ready, willing, and
able organizations, trades, or business (whether or not incorporated, whether or not
organized in the United States, and whether or not affiliated) substantially owned or
controlled directly or indirectly by the same interests, as determined by the Deputy
Administrator.

Renewable biomass means the following:

(1) Materials, pre-commercial thinnings, or invasive species from National Forest System
land and U.S. Department of the Interior Bureau of Land Management land that:

(i) Are byproducts of preventive treatments that are removed to reduce hazardous fuels,
to reduce or contain disease or insect infestation, or to restore ecosystem health;

(i1)) Would not otherwise be used for higher-value products; and

(ii1) Are harvested in accordance with applicable law and land management plans and the
requirements for old-growth maintenance, restoration, and management direction of
sections 102(e)(2), (3), and (4) of the Healthy Forests Restoration Act of 2003

(16 U.S.C. 6512) and large-tree retention provisions of subsection (f); or

(2) Any organic matter that is available on a renewable or recurring basis from non-
Federal land or land belonging to an Indian or Indian Tribe that is held in trust by the
United States or subject to a restriction against alienation imposed by the United States,
including:

(1) Renewable plant material (including feed grains, other agricultural commodities,
other plants and trees, or algae);

(i1) Waste material, including

83



(A)  Crop residue;

(B)  Other vegetative waste material (including wood waste and wood residues that
would not otherwise be used for higher-value products);

(C)  Animal waste and byproducts (including fats, oils, greases, and manure); and
(D)  Food waste and yard waste.

Socially disadvantaged farmer or rancher means, unless other classes of persons are
approved by the Deputy Administrator in writing, persons who are:

(D) American Indians or Alaska Natives (that is, persons who are members of that
class of persons who originally settled Alaska);

(2) Asian-Americans;
3) African-Americans; or
(4) Hispanic-Americans.

Technical assistance means assistance in determining the eligibility of land and practices
for BCAP, implementing and certifying practices, ensuring contract performance, and
providing annual rental rate surveys. The technical assistance provided in connection
with BCAP to owners or operators, as approved by CCC, includes, but is not limited to:
technical expertise, information, and tools necessary for the conservation of natural
resources on land; technical services provided directly to farmers, ranchers, and other
eligible entities, such as conservation planning, technical consultation, and assistance
with design and implementation of conservation practices; and technical infrastructure,
including activities, processes, tools, and functions needed to support delivery of
technical services, such as technical standards, resource inventories, training, data,
technology, monitoring, and effects analyses.

Tribal government means any Indian Tribe, band, nation, or other organized_group, or
community, including pueblos, rancherias, colonies and any Alaska Native Village, or
regional or village corporation as defined in or established pursuant to the Alaska Native
Claims Settlement Act (43 U.S.C. 1601-1629h), which is recognized as eligible for the
special programs and services provided by the United States to Indians because of their
status as Indians.

United States means all fifty States of the United States, the Commonwealth of Puerto
Rico, the Virgin Islands, Guam, and the District of Columbia.

Violation means an act by the participant, either intentional or unintentional, that would
cause the participant to no longer be eligible to receive or retain all or a portion of BCAP
payments.

Yard waste means a waste material derived from the urban environment including
construction and demolition debris and municipal solid waste.

§ 1450.3 General description.
(a) The objectives of BCAP are to:

(1) Support the establishment and production of eligible crops for conversion to
bioenergy in selected project areas; and
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(2) Assist agricultural and forest landowners and operators with matching payments
to support the collection, harvest, storage, and transportation costs of eligible material for
use in a biomass conversion facility.

(b) A participant must implement and adhere to a conservation plan prepared in
accordance with BCAP guidelines, as established and determined by CCC. A
conservation plan for contract acreage must be implemented by a participant and must be
approved by the conservation district in which the lands are located. If the conservation
district declines to review the plan, the provider of technical assistance may take such
further action as is needed to account for lack of such review.

(c) Agricultural and forest landowners and operators must comply with any existing
conservation plans, forest stewardship plans and any other applicable laws for any
removal of eligible material for use in a biomass conversion facility to receive matching
payments.

(d) Except as otherwise provided, a participant may receive, in addition to any
payments under this part, cost-share assistance, rental or easement payments, tax benefits,
or other payments from a State or a private organization in return for enrolling lands in
BCAP, without any commensurate reduction in BCAP payments.

§ 1450.4 Violations.

(a)(1) If a participant fails to carry out the terms and conditions of a BCAP contract, CCC
may terminate the BCAP contract.

(2) If the BCAP contract is terminated by CCC in accordance with this paragraph:

(1) The participant will forfeit all rights to further payments under such contract and
must refund all payments previously received, plus interest; and

(i1))  The participant must pay liquidated damages to CCC in an amount as specified in
the contract.

(b) CCC may reduce a demand for a refund under this section to the extent CCC
determines that such relief would be appropriate and would not deter the accomplishment
of the goals of the program.

§ 1450.5 Performance based on advice or action of USDA.

(a) The provisions of § 718.303 of this title relating to performance based on the
action or advice of an authorized representative of USDA applies to this part, and may be
considered as a basis to provide relief to persons subject to sanctions under this part to the
extent that relief is otherwise required by this part.

(b) [Reserved]
§ 1450.6 Access to land.

(a) For purposes related to this program, any representative of the U.S.

Department of Agriculture, or designee thereof, must be provided with access to land that
is:

(1) The subject of an application for a contract under this part; or
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(2) Under contract or otherwise subject to this part.

(b) For land identified in paragraph (a) of this section, the participant must provide such
representatives or designees with access to examine records for the land to determine land
classification, eligibility, or for other purposes, and to determine whether the participant is in
compliance with the terms and conditions of the BCAP contract.

§ 1450.7 Division of payments and provisions about tenants and sharecroppers.

(a) Payments received under this part will be divided as specified in the applicable
contract. CCC may refuse to enter into a contract when there is a disagreement among
persons or legal entities seeking enrollment as to a person's or legal entity’s eligibility to
participate in the contract as a tenant or sharecropper, and there is insufficient evidence,
as determined by CCC, to indicate whether the person or legal entity seeking
participation as a tenant or sharecropper has an interest in the acreage offered for
enrollment in the BCAP.

(b) CCC may remove an operator or tenant from a BCAP contract when:
(D) The operator or tenant requests in writing to be removed from the BCAP contract;

(2) The operator or tenant files for bankruptcy and the trustee or debtor in possession
fails to affirm the contract, to the extent permitted by applicable bankruptcy laws;

3) The operator or tenant dies during the contract period and the administrator of the
estate fails to succeed to the contract within a period of time determined appropriate by
the Deputy Administrator; or

4) A court of competent jurisdiction orders the removal of the operator or tenant
from the BCAP contract and such order is received by CCC.

(c) Tenants who fail to maintain tenancy on the acreage under contract for any reason
may be removed from a contract by CCC.

§ 1450.8 Payments not subject to claims.

(a) Subject to part 1403 of this chapter, any cost-share or annual payment or portion
of the payment due any person or legal entity under this part will be allowed without
regard to questions of title under State law, and without regard to any claim or lien in
favor of any creditor, except agencies of the U. S. Government.

(b) [Reserved]
§ 1450.9 Assignments.

(a) Participants may assign the right to receive such cash payments, in whole or in
part, as provided in part 1404 of this chapter.

(b) [Reserved]
§ 1450.10 Appeals.

(a) Except as provided in paragraph (b) of this section, a person or legal entity
applying for participation may appeal or request reconsideration of an adverse
determination in accordance with the administrative appeal regulations at parts 11 and
780 of this title.
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(b) Determinations by the Natural Resources Conservation Service may be
appealed in accordance with procedures established under part 614 of this title or
otherwise established by the Natural Resources Conservation Service.

§ 1450.11 Scheme or device.

(a) If CCC determines that a person or legal entity has employed a scheme or device to
defeat the purposes of this part, or any part, of any USDA program, payment otherwise due
or paid such person or legal entity during the applicable period may be required to be
refunded with interest, as determined appropriate by CCC.

(b) A scheme or device includes, but is not limited to, coercion, fraud,
misrepresentation, depriving any other person or legal entity of cost-share assistance or
annual payments, or obtaining a payment that otherwise would not be payable.

(c) A new owner or operator or tenant of land subject to this part who succeeds to the
contract responsibilities must report in writing to CCC any interest of any kind in the land
subject to this part that is retained by a previous participant. Such interest may include a
present, future, or conditional interest, reversionary interest, or any option, future or
present, on such land, and any interest of any lender in such land where the lender has,
will, or can legally obtain, a right of occupancy to such land or an interest in the equity in
such land other than an interest in the appreciation in the value of such land occurring
after the loan was made. Failure to fully disclose such interest will be considered a
scheme or device under this section.

§ 1450.12 Filing of false claims.

(a) If CCC determines that any participant has knowingly supplied false information
or has knowingly filed a false claim, such participant will be ineligible for payments
under this part with respect to the fiscal year in which the false information or claim was
filed and the contract may be terminated, in which case CCC may demand a full refund
of all prior payments.

(b) False information or false claims include, but are not limited to, claims for
payment for practices that do not comply with the conservation plan. Any amounts paid
under these circumstances must be refunded to CCC, together with interest as determined
by CCC, and any amounts otherwise due the participant will be withheld.

(c) The remedies provided for in this section will be in addition to any other remedy
available to CCC and in addition to any criminal penalty.

§ 1450.13 Miscellaneous.

(a) Except as otherwise provided in this part, in the case of death, incompetency, or
disappearance of any participant, any payments due under this part will be paid to the
participant's successor(s) in accordance with part 707 of this title.

(b)  Unless otherwise specified in this part, payments under this part will be subject to
the compliance requirements of part 12 of this title concerning highly erodible land and
wetland conservation and payments.
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(c) Any remedies permitted CCC under this part will be in addition to any other
remedy, including, but not limited to, criminal remedies or actions for damages in favor
of CCC, or the United States, as may be permitted by law. The Deputy Administrator
may add to the contract such additional terms as are needed to enforce these regulations,
which will be binding on the parties and may be enforced to the same degree as the other
provisions of these regulations.

(d)  Absent a scheme or device to defeat the purposes of the program, when an owner
loses control of BCAP acreage enrolled under Subpart C of this part due to foreclosure
and the new owner chooses not to continue the contract in accordance with §1450.215
refunds will not be required from any participant on the contract to the extent that the
Deputy Administrator determines that forgiving such repayment is appropriate in order to
provide fair and equitable treatment.

Subpart B — Matching Payments
§ 1450.101 Qualified biomass conversion facility.

(a) To be considered a qualified biomass conversion facility, a biomass conversion
facility must enter into an agreement with CCC and must:

(1) Meet all applicable regulatory and permitting requirements by applicable Federal,
State, or local authorities;

(2) Agree in writing to:

(1) Maintain accurate records of all eligible material purchases and related documents
regardless of whether matching payments will be sought; and

(i1) Make available at one place and at all reasonable times for examination by
representatives of USDA, all books, papers, records, contracts, scale tickets, settlement
sheets, invoices, written price quotations, or other documents related to the program for
not less than 3 years from the date of application as a qualified biomass conversion
facility;

(ii1))  Make information available to USDA and institutes of higher education and to
allow general information about the facility and its eligible material to be made public by
USDA and other entities after qualification is determined;

(iv)  Clearly indicate on the scale ticket or equivalent the actual tonnage delivered,
provide a copy of the scale ticket(s) or equivalent, and provide it to the eligible material
owner;

(v) Calculate a total dry ton weight equivalent to the actual tonnage delivered and
provide that measurement to the eligible material owner;

(vi)  Use commercial weight scales that are certified for accuracy by applicable State
or local authorities and accurate moisture measurement equipment to determine the dry
ton weight equivalent of actual tonnage delivered; and

(vii)  For those facilities that convert vegetative waste materials such as wood wastes
and wood residues into heat or power for consumption at the facility, provide the Deputy
Administrator with such information as needed to establish the historical baseline for heat
or power production from wood wastes or residues.
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(b)  For a qualified biomass conversion facility, CCC will periodically inform the
public that matching payments may be available for deliveries of eligible material to such
qualified biomass conversion facility. CCC will maintain a listing of qualified biomass
conversion facilities for general public access and distribution that may include general
information about the facility and its eligible material needs.

§ 1450.102 Eligible material owner.

(a) In order to be eligible for a BCAP matching payment, a person or legal entity
must:

(1) Be a producer of an eligible crop that is produced on BCAP contract acreage
authorized by this subpart; or

(2) Have the right to collect or harvest eligible material.
(3)  Not be a party to a related-party transaction.

(b) A qualified biomass conversion facility that meets the requirements of paragraph
(a) of this section may be considered an eligible material owner if it otherwise meets the
definition in this part.

§ 1450.103 Eligible material.

(a) In order to be eligible for a matching payment, an eligible material owner must
have harvested or collected eligible material that was delivered to a qualified biomass
conversion facility.

(b) Eligible material must be a renewable biomass that, at a minimum, meets the
definition in § 1450.3 or is listed as an eligible material on www.fsa.usda.gov/energy.

(c) Matching payments are not authorized for:

(D) Any eligible material delivered before [DATE OF PUBLICATION OF THE
FINAL RULE IN THE FEDERAL REGISTER]; and

(2) Any eligible material for which payment is received before the application for
payment is received and approved by the county FSA office, in accordance with §
1450.104 of this part.

(3)  Eligible material delivered to a qualified Biomass Conversion facility used to
produce black liquor, an industrial waste by-product of the pulp and kraft paper
manufacturing process which consists primarily of inorganic chemicals used in the
pulping process, lignin, hemicellulose, and cellulose. In addition, black liquor is not an
eligible material.

§ 1450.104 Signup.

(a) Applications for matching payments will be accepted on a continuous basis.

(b) An eligible material owner must apply for matching payments at the FSA county
office before payment for the eligible material from a qualified biomass conversion
facility is received. "The request must be submitted and approved by CCC before any
payment is made by the facility for the eligible material.".
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(c) Applications must include the following estimates based on information
obtained from contracts, agreements, or letters of intent:

(1) An estimate of the total dry tons of eligible material expected to be sold to a
qualified biomass conversion facility;

(2) The type(s) of eligible material that is expected to be sold;

3) The name of the qualified biomass conversion facility that will purchase the
eligible material;

4) The expected per dry ton price the owner plans to receive for the delivery of the
eligible material; and

) The date or dates the eligible material is expected to be delivered to the facility.

(d) Eligible material owners who deliver eligible material to more than one qualified
biomass conversion facility must submit separate applications for each facility to which
eligible material will be delivered.

(e) After delivery, eligible material owners must notify CCC and request the
matching payment. Matching payments will be disbursed only after delivery is verified
by FSA.

€3] Other information that must be submitted to FSA in order to receive matching
payments includes settlement, summary, or other acceptable data that provide the:

(D) Total actual tonnage delivered and a total dry weight tonnage equivalent amount
determined by the qualified biomass conversion facility using standard moisture
determinations applicable to the eligible material;

(2) Total payment received, including the per-ton payment rate(s) matched with
actual and dry weight tonnage delivered; and

3) Qualified biomass conversion facility’s certification as to the authenticity of the
information.

§ 1450.105 Obligations of participant.

(a) All participants whose BCAP matching payment application was approved must
agree to:

(1) Carry out the terms and conditions of such BCAP matching payment application;
and

(2) Be jointly and severally responsible, if the participant has a share of the payment
greater than zero, with the other contract participants for compliance with the provisions
of such contract and the provisions of this part, and for any refunds or payment
adjustments that may be required for violations of any of the terms and conditions of the
BCAP contract and this part.

(b) [Reserved]
§ 1450.106 Payments.
Option 1 for § 1450.106:
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(a) Payments under this subpart will be for a term not to exceed two years beginning
the date that the first matching payment to a person or entity is issued by CCC.

(b) Payments under this subpart will be paid at a rate of $1 for each $1 per ton
received from a qualified biomass conversion facility for the commercial sale of eligible
materials used to produce anything other than cellulosic ethanol (heat, power, or biobased
products) in an amount up to $16 per ton.

(c) Payments under this subpart will be paid at a rate of $1 for each $1 per ton
received from a qualified biomass conversion facility for the commercial sale of materials
used to produce cellulosic ethanol in an amount up to $45 per ton.

Option 2 for § 1450.106:

(a) Payments under this subpart will be for a term not to exceed two years beginning the
date that the first matching payment to a person or entity is issued by CCC.

(b) Payments under this subpart will be paid at a rate of $1 for each $1 per ton
received from a qualified biomass conversion facility for the commercial sale of eligible
material in an amount up to $45 per ton.

(c) For those biomass conversion facilities converting vegetative waste materials,
such as wood waste and wood residues, to heat or power consumed by the facility, no
payments may be made under this subpart for material unless the material is converted to
heat or power above that facility’s historical baseline for heat or power production from
renewable biomass as established by the Deputy Administrator.

Option 3 for § 1450.106:

(a) Payments under this subpart will be for a term not to exceed two years beginning the
date that the first matching payment to a person or entity is issued by CCC.

(b) Payments under this subpart will be paid at a rate of $1 for each $1 per ton
received from a qualified biomass conversion facility for the commercial sale of eligible
material in an amount up to $45 per ton to facilities that:

(1) Fully convert from fossil fuel consumption to renewable biomass feedstocks;

(2) For eligible material showing exceptional promise for producing innovative
advanced biofuels, renewable energy, or biobased products; or

(3)  For every ton of renewable biomass consumption above a facility’s established
historical baseline.

(c) Payments under this subpart will be paid at a rate of $1 for each $1 per ton received
from a qualified biomass conversion facility for the commercial sale of eligible material
in an amount up to $16 per ton for those facilities that do not increase renewable biomass
consumption over a historical baseline.

§§ 1450.107 — 1450.199 [Reserved]
Subpart C — Establishment and Annual Payments
§ 1450.200 General description.
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As provided in this subpart, “establishment and annual payments” may be provided by
CCC to producers of eligible crops in a project area.

§ 1450.201 Project area submission requirements.

(a) To be considered for selection as a project area, a project sponsor must submit a
proposal to CCC that includes, at a minimum:

(1) A description of the eligible land and eligible crops of each producer that will
participate in the proposed project area;

(2) A letter of commitment from a biomass conversion facility stating that the facility
will use, for BCAP purposes, eligible crops intended to be produced in the proposed
project area;

3) Evidence that the biomass conversion facility has sufficient equity available to
operate if the facility is not operational at the time the project area proposal is submitted,
and

4) Other information that gives CCC a reasonable assurance that the biomass
conversion facility will be in operation by the time that the eligible crops are ready for
harvest.

(b) The project area description required in paragraph (a) of this section needs to
specify geographic boundaries and be described in definite terms such as acres,
watershed boundaries, mapped longitude and latitude coordinates, or counties.

(©) The project area needs to be physically located near a biomass conversion facility
or facilities.

(d)  Project area proposals may limit the nature and types of eligible crops to be
planted within a project area.

§ 1450.202 Project area selection criteria.

In selecting project areas, CCC will consider:

(a) The dry tons of the eligible crops proposed to be produced in the proposed project
area and the probability that such crops will be used for BCAP purposes;

(b) The dry tons of renewable biomass projected to be available from sources other
than the eligible crops grown on contract acres;

(c) The anticipated economic impact in the proposed project area;

(d) The opportunity for producers and local investors to participate in the ownership
of the biomass conversion facility in the proposed project area;

(e) The participation rate by beginning or socially disadvantaged farmers or
ranchers;

) The impact on soil, water, and related resources;
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(2) The variety in biomass production approaches within a project area, including,
agronomic conditions, harvest and postharvest practices, and monoculture and
polyculture crop mixes;

(h) The range of eligible crops among project areas; and
(1) Any other additional criteria, as determined by CCC.
§ 1450.203 Eligible persons and legal entities.

(a) In order to be eligible to enter into a BCAP contract in accordance with this
subpart, a person or legal entity must be an owner, operator, or tenant of eligible land, as
defined in § 1450.204.

(b) [Reserved]
§ 1450.204 Eligible land.

(a) For the purposes of this subpart, eligible land means agricultural land including
cropland, grassland, pastureland, rangeland, hayland, or other lands on which food, fiber,
or other agricultural products are produced or capable of being produced, or nonindustrial
private forest lands.

(b)  For the purposes of this subpart, eligible land is not:
(1) Federal- or State-owned land;

(2) Land that is native sod as of [DATE OF PUBLICATION OF THE FINAL RULE
IN THE FEDERAL REGISTER];

3) Land enrolled in the conservation reserve program authorized under the
regulations at part 1410 of this chapter;

4) Land enrolled in the wetlands reserve program authorized under the regulations at
part 1467 of this chapter; or

) Land enrolled in the grassland reserve program authorized under the regulations
at part 1415 of this chapter.

§ 1450.205 Duration of contracts.

(a) Contracts under this subpart will be for a term of up to:
(1) 5 years for annual and non-woody perennial crops; and
(2) 15 years for woody perennial crops.

(b) The establishment time period may vary due to: type of crop, agronomic
conditions (establishment time frame, winter hardiness, etc), and other factors.

§ 1450.206 Obligations of participant.

(a) All participants subject to a BCAP contract must:
(D) Carry out the terms and conditions of such BCAP contract;

(2) Make available to CCC or to an institution of higher education or other entity
designated by CCC, such information as CCC determines to be appropriate to promote
the production of eligible crops and the development of biomass conversion technology;

93



3) Comply with the highly erodible land and wetland conservation requirements of
part 12 of this chapter;

4) Implement a:
(1) Conservation plan or
(1))  Forest stewardship plan or an equivalent plan.

(5) Implement the conservation plan, which is part of such contract, in accordance with
the schedule of dates included in such conservation plan, unless both:

(1) The Deputy Administrator determines that the participant cannot fully implement
the conservation plan for reasons beyond the producer's control, and

(i1))  CCC agrees to a modified plan.

(6) The producer will demonstrate compliance with the conservation or forest
stewardship plan through required self certification and FSA will spot check compliance
with the plans.

(7) Establish temporary vegetative cover either within the timeframes required by the
conservation plan or as determined by the Deputy Administrator, if the permanent
vegetative cover cannot be timely established; and

(8) If the participant has a share of the payment greater than zero, be jointly and severally
responsible with the other contract participants for compliance with the provisions of
such contract and the provisions of this part, and for any refunds or payment adjustments
that may be required for violations of any of the terms and conditions of the BCAP
contract and this part.

(b) Under the proposed rule, payments may cease and producers may be subject to
contract termination for failure to plant eligible crops.

(c) A contract will not be terminated for failure by the participant to establish an
approved cover on the land if, as determined by the Deputy Administrator:

(1) The failure to plant or establish such cover was due to excessive rainfall, flooding,
or drought; and

(2) The land on which the participant was unable to plant or establish such cover is
planted or established to such cover as soon as practicable after the wet or drought
conditions that prevented the planting or establishment subside.

§ 1450.207 Conservation plans and forest stewardship plans.

(a) The producer must implement a conservation plan, forest stewardship plan or
equivalent plan that complies with CCC guidelines and is approved by the appropriate
conservation district for the land to be entered in BCAP. If the conservation district
declines to review the conservation plan, or disapproves the conservation plan, such
approval may be waived by CCC.

(b) The practices and management activities included in a conservation plan, forest
stewardship plan or equivalent plan, and agreed to by the producer, must be implemented
in a cost-effective manner that meets BCAP goals and purposes.
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(c) If applicable, a tree planting plan must be developed and included in the
conservation plan, forest stewardship plan or equivalent plan. Such tree planting plan
may allow a reasonable time to complete plantings, as determined by CCC.

(d) All conservation plans, forest stewardship plans or equivalent plans, and revisions
of such plans, will be subject to approval by CCC.

§ 1450.208 Eligible practices.

Eligible practices are those practices specified in the conservation or forestry plan that
meet all standards needed to cost-effectively establish:

(a) Annual crops;

(b)  Non-woody perennial crops; and
(c) Woody perennial crops.

§ 1450.209 Signup.

(a) Offers for contracts may be submitted on a continuous basis to FSA as determined
by the Deputy Administrator.

(b) [Reserved]
§ 1450.210 Acceptability of offers.

(a) Acceptance or rejection of any contract offered will be at the sole discretion of
CCC, and offers may be rejected for any reason as determined to accomplish the goals of
the program.

(b) An offer to enroll land in BCAP will be irrevocable for such period as is
determined and announced by CCC. The producer will be liable to CCC for liquidated
damages if the applicant revokes an offer during the period in which the offer is
irrevocable as determined by the Deputy Administrator. CCC may waive payment of
such liquidated damages if CCC determines that the assessment of such damages, in a
particular case, is not in the best interest of CCC and the program.

§ 1450.211 BCAP contract.

(a) In order to enroll land in BCAP, the participant must enter into a contract with
CCC.

(b) The BCAP contract is comprised of:

(1) The terms and conditions for participation in BCAP;
(2) The conservation plan, forest stewardship plan or equivalent plan; and
(3)  Any other materials or agreements determined necessary by CCC.

(c) In order to enter into a BCAP contract, the producer must submit an offer to
participate as specified in §1450.209;

(d) The BCAP contract must, within the dates established by CCC, be signed by:
(1) The producer; and
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(2) The owners of the eligible land to be placed in the BCAP and other eligible
participants, if applicable.

(e) The Deputy Administrator is authorized to approve BCAP contracts on behalf of
CCC.

3] CCC will honor BCAP contracts even in the event that a project area biomass
conversion facility does not become fully or partially operational.

(2) BCAP contracts may be terminated by CCC before the full term of the contract
has expired if:

(1) The owner loses control of or transfers all or part of the acreage under contract and
the new owner does not wish to continue the contract;

2) The participant voluntarily requests in writing to terminate the contract and obtains
the approval of CCC according to terms and conditions as determined by CCC;

3) The participant is not in compliance with the terms and conditions of the contract;

4) The BCAP practice fails or is not established after a certain time period, as
determined by the Deputy Administrator, and the cost of restoring the practice outweighs
the benefits received from the restoration;

) The BCAP contract was approved based on erroneous eligibility determinations;
or

(6) CCC determines that such a termination is needed in the public interest.

(h) Except as allowed and approved by CCC where the new owner of land enrolled in
BCAP is a Federal agency that agrees to abide by the terms and conditions of the
terminated contract, the participant in a contract that has been terminated must refund all
or part of the payments made with respect to the contract plus interest, as determined by
CCC, and must pay liquidated damages as provided for in the contract and this part. CCC
may permit the amount(s) to be repaid to be reduced to the extent that such a reduction
will not impair the purposes of the program. Further, a refund of all payments need not be
required from a participant who is otherwise in full compliance with the BCAP contract
when the land is purchased by or for the United States, as determined appropriate by
CCC.

§ 1450.212 Establishment payments.

(a) Establishment payments will be made available upon a determination by CCC
that an eligible practice, or an identifiable portion of a practice, has been established in
compliance with the appropriate standards and specifications.

(b) Except as otherwise provided for in this part, such payments will be made only
for the cost-effective establishment or installation of an eligible practice, as determined
by CCC.

(c) Except as provided in paragraph (d) of this section, such payments will not be
made to the same owner or operator on the same acreage for any eligible practices that
have been previously established, or for which such owner or operator has received cost-
share assistance from any Federal agency.
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(d) Establishment payments may be authorized for the replacement or restoration of
practices on land for which assistance has been previously allowed under BCAP, only if:

(1) Replacement or restoration of the practice is needed to achieve adequate erosion
control, enhance water quality, wildlife habitat, or increase protection of public
wellheads; and

(2) The failure of the original practice was due to reasons beyond the control of the
participant, as determined by the CCC.

(e) In addition, CCC may make partial payments when the producer completes
identifiable components of the contract. CCC may make supplemental establishment
payments, if necessary.

§ 1450.213 Levels and rates for cost-share payments.

(a) CCC will pay not more than 75 percent of the actual or average cost (whichever is
lower) of establishing non-woody perennial crops and woody perennial crops specified in
the BCAP conservation or forestry plan.

(b) The average cost of performing a practice may be determined by CCC based on
recommendations from the State Technical Committee. Such cost may be the average
cost in a State, a county, or a part of a State or county, as determined by the Deputy
Administrator. The calculated 75 percent of the average cost may represent less than 75
percent of the actual cost for an individual participant.

(c) Except as otherwise provided for in this part, a participant may receive, in
addition to any payment under this part, cost-share assistance, rental payments, or tax
benefits from a State or a private organization in return for enrolling lands in BCAP
without a commensurate reduction in BCAP payments.

§ 1450.214 Annual payments.

(a) Annual payments will be made in such amount and in accordance with such time
schedule as may be agreed upon and specified in the BCAP contract.

(b)  Based on the regulations at § 1410.42 of this chapter and as determined by CCC,
annual payments include a payment based on:

(1) A weighted average soil rental rate for cropland;

(1))  The applicable marginal pastureland rental rate for all other land except for non-
industrial private forest land; and

(ii1))  For forest land, the average county rental rate for cropland as adjusted for
forestland productivity for non-industrial private forest land.

(c) The annual payment will be divided among the participants on a single contract as
agreed to in such contract, as determined by CCC.

(d) A participant that has an established eligible crop and is therefore not eligible for
establishment payments under § 1450.213 may be eligible for annual payments under the
provisions of this section.

(e) In the case of a contract succession, annual payments will be divided between the
predecessor and the successor participants as agreed to among the participants and
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approved by CCC. If there is no agreement among the participants, annual payments
will be divided in such manner deemed appropriate by the Deputy Administrator and
such distribution may be prorated based on the actual days of ownership of the property
by each party.

() Annual payments will be reduced:
(1) By 25 percent if an eligible crop is delivered to the biomass conversion facility; or
(2) On a dollar-for-dollar basis if:

(1) An eligible crop is used for a purpose other than the production of energy at the
biomass conversion facility;

(i1))  The producer receives a matching payment under subpart B of this part;
(ii1))  The producer violates a term of the contract; or

(iv)  Other circumstances necessary to carry out BCAP, as determined by CCC.
§ 1450.215 Transfer of land.

(a)(1) If a new owner or operator purchases or obtains the right and interest in, or right to
occupancy of, the land subject to a BCAP contract, such new owner or operator, upon the
approval of CCC, may become a participant to a new BCAP contract with CCC for the
transferred land.

(2) For the transferred land, if the new owner or operator becomes a successor to the
existing BCAP contract, the new owner or operator will assume all obligations of the
BCAP contract of the previous participant.

3) If the new owner or operator is approved as a successor to a BCAP contract with
CCC, then, except as otherwise determined by the Deputy Administrator:

(1) Cost-share payments will be made to the past or present participant who
established the practice; and

(i)  Annual payments to be paid during the fiscal year when the land was transferred
will be divided between the new participant and the previous participant in the manner
specified in § 1450.214(c).

(b) If a participant transfers all or part of the right and interest in, or right to occupancy
of, land subject to a BCAP contract and the new owner or operator does not become a
successor to such contract within 60 days of such transfer, or such other time as the
Deputy Administrator determines to be appropriate, such contract will be terminated with
respect to the affected portion of such land, and the original participant:

(1) Forfeits all rights to any future payments for that acreage;

(2) Must refund all previous payments received under the contract by the participant
or prior participants, plus interest, except as otherwise specified by the Deputy
Administrator. The provisions of § 1450.211(g) will apply.

(c) Federal agencies acquiring property, by foreclosure or otherwise, that contains BCAP
contract acreage cannot be a party to the contract by succession.
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However, through an addendum to the BCAP contract, if the current operator of the
property is one of the contract participants, the contract may remain in effect and, as
permitted by CCC, such operator may continue to receive payments under such contract

if:

(1) The property is maintained in accordance with the terms of the contract;
(2) Such operator continues to be the operator of the property; and

3) Ownership of the property remains with such Federal agency.

Signed at Washington, D.C., on February 2, 2010.

Jonathan W. Coppess

Executive Vice President

Commodity Credit Corporation, and

Administrator,

Farm Service Agency.

Final Rule
DEPARTMENT OF AGRICULTURE Commodity Credit Corporation

7 CFR Part 1450

RIN 0560-AH92

Biomass Crop Assistance Program

acency: Commodity Credit Corporation and Farm Service Agency, USDA. acrion: Final
rule.

summary: This rule implements the new Biomass Crop Assistance Program (BCAP)
authorized by the Food, Conservation, and Energy Act of 2008 (the 2008 Farm
Bill). BCAP is intended to assist agricultural and forest land owners and operators with
the establishment and production of eligible crops in selected project areas for
conversion to bioenergy, and the collection, harvest, storage, and transportation of
eligible material for use in a biomass conversion facility. This rule specifies the
requirements for eligible producers and participants, biomass conversion facilities, and
eligible renewable biomass crops and materials.

pates: Effective Date: October 27, 2010. FOR FURTHER INFORMATION CONTACT: Martin
Lowenfish, U.S. Department of Agriculture (USDA), Farm Service Agency (FSA),
Conservation and Environmental Programs Division, Mail

Stop 0513, 1400 Independence Ave., SW., Washington, DC 20250—0513; telephone
202-205-9804; Persons with disabilities who require alternative means for
communication (Braille, large print, audiotape, etc.) should contactthe USDA Target
Center at 202—720-2600 (voice and TDD).

SUPPLEMENTARY INFORMATION:
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Background

In 2005, Congress enacted the Renewable Fuel Standard that requires 7.5 billion gallons
of corn starch ethanol in the national fuel supply by 2012. In 2008, Congress revised
these goals by requiring 36 billion gallons of advanced biofuels in our national fuel pool
by the year 2022. At present, stakeholders have far exceeded the earlier Congressional
goals, producing approximately 10 billion gallons of corn starch ethanol at present, but
the affordable production of next-generation advanced biofuels has not yet kept pace
with the revised targets. These next-generation fuels require next-generation crops, and
these unconventional crops typically require several years to become established.

This is the principal goal of BCAP. BCAP is a primary component of the domestic
agriculture, energy, and environmental strategy to reduce U.S. reliance on foreignoil,
improve domestic energy security, reduce carbon pollution, and spur rural economic
development and job creation. While there are many complexities in the development of
a national strategy for biofuels—the pursuit of more economical conversion technologies,
transportation infrastructure upgrades, expanded and affordable consumer access,
financial risk mitigation tools—the success of all of these efforts ultimately must rest
upon a foundation of a strong biomass feedstock source.

The creation of that source, however, faces the classic chicken-and-egg challenge. An
established, large-scale energy crop source must exist if commercial-scale biomass
facilities are to have sufficient feedstock supplies. Conversely, a strong consumer base
to purchase the crop must exist if profitable feedstock production is to occur. Also just
as many such crop types need several years to become established, many promising
biomass conversion technologies require similar time before proceeding to commercial
scale. BCAP is designed to serve as catalyst to unite these multiple dynamics. By
providing risk mitigation and production incentives, BCAP will encourage landowners to
consider switching from familiar, revenue- generating crops to new, unconventional, non-
food, non-feed crops that must be ready for a nascent marketplace.

Because BCAP is a voluntary program, its enrollment requirements cannot have such
hurdles beyond standard practice so that interested participants would not instead
choose to remain in conventional crop production. While BCAP is fundamentally a crop
cultivation program, other considerations such as wildlifeand conservation protection are
nevertheless important parts of BCAP.

As BCAP is implemented, the public debate will continue on what may be the best
approach for meetingour national energy strategy. There are no perfect solutions in the
pursuit of these goals, no single feedstock that offers the affordability, reliability,
regionality, and sensitivity to the environment, and transportability, in equal ways. It is
not the feedstock, nor the technology, but the ability of both to meet the standards of
our national strategy that is paramount. And as we pursue the best course of action for
energy independence and environmental improvement, actions must begin today to forge
a new path forward, accompanied by concurrent preparations for second and third
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generation choices built upon the experiences of the first-generation achievements in the
cultivation of biomass crops.

Section 9001 of the 2008 Farm Bill (Pub. L. 110-246) authorizes BCAP to assist
agricultural and forest land owners and operators with the collection, harvest, storage, and
transportation of eligible material for use in a biomass conversion facility and to
support the establishment and production of eligible crops for conversion to bioenergy
in selected project areas. The 2008 Farm Bill authorizes such sums as are necessary to
carry out BCAP. However, the 2010 Supplemental Appropriations Act (Pub. L. 111—
212) limited BCAP funding to $552 million in fiscal year 2010 and $432 million in
fiscal year 2011. This final rule, which implements BCAP, reflects comments received on
previous notices and on a proposed rule, as described below. FSA will administer this
program on behalf of the Commodity Credit Corporation (CCC).

On May 5, 2009, President Barack Obamaissued a Presidential directive establishing a
Biofuels Interagency Working Group, chaired by the Secretaries of Agriculture and
Energy and the Administrator of the Environmental Protection Agency. Among other
goals, the Presidential directive laid the groundwork for a policy development process
that would aggressively accelerate the development of advanced biofuels (published in
the Federal Register on May 7, 2009 (74 FR 21531-21532)). One aspect of the larger
effort outlined in the directive was the issuance of guidance and support related to the
collection, harvest, storage, and transportation of eligible materials for use in biomass
conversion facilities—a component of BCAP.

On June 11, 2009 (74 FR 27767-27772), CCC published a BCAP notice of funds
availability (NOFA) in the Federal Register for the collection, harvest, storage, and
transportation of eligible materials. On February 8, 2010, (75 FR 6264-6288), CCC
published the BCAP proposed rule. The proposed rule terminated the BCAP NOFA.

FSA also held a series of public meetings, as described in the notice published on May
13, 2009 (74 FR 22510-22511) and solicited comments, to collect public input needed
to prepare an environmental impact statement (EIS) for BCAP. Specifically, CCC
published four specific National Environmental Policy Act (NEPA)- related notices on
BCAP in the Federal Register. A notice of intent (NOI) to prepare a programmatic EIS
(PEIS) was published on October 1, 2008 (73 FR 57047-57048) to solicit public input
on programimplementation alternatives to be analyzed in the document; approximately
100 comments were received. CCC published an amended NOI on May 13, 2009 that
identified the alternatives to be analyzed in the PEIS based on the input received on the
previous NOI and announced six public scoping meetings around the country that began
on May 29, 2009, and ended on June 11, 2009. CCC published a notice of availability
of the draft PEIS on August 10, 2009 (74 FR 39915) or a 30- day public comment
period; over 600 comments were received from environmental groups, Federal agencies,
organizations, and the general public. The Environmental Protection Agency announced
the availability of the final EIS on June 25, 2010 (75 FR 36386— 36387) for public
comment.
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Comments from the public meetings and BCAP environmental notices were reflected
in the BCAP proposed rule and in this final rule.

The BCAP proposed rule and this final rule cover the whole BCAP, including both the
provisions that provide matching payments for collection, harvest, storage, and
transportation of materials and the provisions that provide payment for the
establishment and production of biomass crops in selected project areas.

The core structure and purposes of BCAP in this final rule are largely unchanged from
those stated in the proposed rule. In response to comments received on the proposed
rule, this final rule makes minor amendments to BCAP, as it was described in the
proposed rule. This rule clarifies definitions and eligibility requirements and adds new
provisions to enhance program integrity. Specific changes include:

* Biomass conversion facilities will be required to certify that eligible materials that are
not crop residues are byproducts of preventative treatments that are removed to reduce
hazardous fuels, to reduce or contain disease or insect infestation, or to restore
ecosystem health.

 Related party transactions may be eligible for matching payments.

* Biomass conversion facilities will be required to treat all parties equally and pay fair
market rates; this is intended to prevent biomass conversion facilities from paying
different prices based on whether a person is receiving BCAP payments or not.

* BCAP requires a conservation plan, forest stewardship plan, or equivalent plan as an
eligibility requirement to receive matching payments. Equivalent plans were previously
included in some but not all references to plans in the proposed rule. In the proposed
rule, compliance with existing plans was required for matching payments; however, a
plan was not required if one did not already exist. Now conservation plan, forest
stewardship plan, or equivalent plans are required for all BCAP payments.

* As specified in the 2008 Farm Bill, BCAP participants may receive matching
payments for a maximum of 2 years; this rule specifies that CCC will take into account
the NOFA periodin an equitablemanner consistent with the 2008 Farm Bill.

* Although, the proposed rule provided alternatives for different payment rates based on
type of material, BCAP will provide a single rate of $1 for each $1 per dry ton
provided by the biomass conversion facility, up to $45 per dry ton, with no ‘‘tiered’’
payments for different types of biomass. Similarly, provisions in the proposed rule for
payments for wood wastes and wood residues converted to heat or power only above
historical usage baselines cannot be implemented.

* This rule clarifies that to qualify for payment, that eligible materials and renewable

biomass must be organic materials that are harvested or collected from the land, which
was in the proposed rule. Specific references to vegetative and woody waste products
that would not meet those requirements are not included. This rule clarifies the section
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on eligible materials to include specific requirements that are also clearly defined in the
definitions section.

* Reductions to annual payments for sale of eligible crops and materials will be tiered
based on the use for which the material or crops from the contract acres was sold and
matching payments were paid. Conversion to advanced biofuels will result in the
smallest reduction, while uses for purposes other than conversion to heat, power,
biobased products, or advanced biofuels will result in the highest reduction.

* This rule also makes technical corrections and editorial changes that reflect both
comments received and FSA’s review of the rule.

This document describes BCAP in detail, and then provides a detailed discussion of
comments received on the proposed rule and FSA’s response to those comments, and
then a list of specific section-by-section changes made to the regulatory provisions in
response to the comments received.

BCAP Overview

BCAP supports two main types of activities. First, it provides funding for agricultural
and forestland owners and operators to receive matching payments for certain eligible
material sold to qualified biomass conversion facilities for conversion to heat, power,
biobased products, or advanced biofuels. These payments are referred to as ‘‘matching
payments.”” Matching payments will assist producers with the cost of collection,
harvest, storage, and transportation of certain eligible material to a qualified biomass
conversion facility. Such payments to a particular participant can continue for up to 2
years after the first payment is issued. Second, BCAP provides funding for producers
of eligible crops of renewable biomass within specified project areas to receive
establishment payments of not more than 75 percent of the cost of establishment of
eligible woody and non-woody perennial crops, and annual payments for up to 5 years
for the production of eligible annual and non-woody perennial renewable biomass crops
and for up to 15 years for the production of eligible woody perennial renewable
biomass crops. These are referred to as ‘‘establishment payments and annual
payments,”’ respectively. To be eligible for payment, the establishment and production
activities must take placein designated project areas, which may be proposed to CCC by
biomass conversion facilities or by groups of producers. Producers in project areas may
be eligible for both types of payments; producers outside the project areas are only
eligible for matching payments. A table is provided later in this document summarizing
the major eligibility requirements for both types of payments.

Definitions and Terms Used in This Rule

As defined in this rule, ‘‘advanced biofuel’’ means fuel derived from renewable biomass
other than corn kernel starch, including biofuels derived from cellulose, hemicellulose, or
lignin; biofuels derived from sugar and starch (other than ethanol derived from corn
kernel starch); biofuel derived from waste material, including crop residue, other
vegetative waste material, animal waste, food waste, and yard waste; diesel-equivalent
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fuel derived from renewable biomass including vegetable oil and animal fat; biogas
(including landfill gas and sewage waste treatment gas) produced through the conversion
of organic matter from renewable biomass; and butanol or other alcohols produced
through the conversion of organic matter from renewable biomass and other fuel derived
from cellulosic biomass. That definition, which is specified in the 2008 Farm Bill, did
not change from the proposed rule.

To be considered a qualified biomass conversion facility, one of the activities that meets
the criteria for qualification is converting eligible renewable biomass material to a
biobased product. The 2008 Farm Bill defined biobased products as a product
determined by the Secretary to be a commercial or industrial product (other than food or
feed) that is—‘“(A) composed, in whole or in significant part, of biological products,
including renewable domestic agricultural materials and forestry materials; or (B) an
intermediate ingredient or feedstock.”” CCC will administer BCAP consistent with
USDA’s standards for biobased products specified in the BioPreferred Procurement
Program, which establishes a minimum biobased content for specific items and generic
groupings of biobased products and excludes certain biobased products including (1)
motor vehicle fuels (biofuels) and electricity (heat and power); and (2) products with
significant national market penetration as of 1972 (7 CFR 2902.5(c)).

This final rule also adds a definition of ‘‘biofuel’’ to mean ‘‘a fuel derived from
renewable biomass.”” Corn ethanol would be included in the definition of biofuel, but not
the definition of advanced biofuel.

This rule uses the terms ‘‘contract acreage’” and ‘‘contract acres’’ to mean land that is
eligible for establishment payments and annual payments under Subpart C of the
regulation. Some eligible materials only qualify for matching payments under Subpart B if
they are grown on contract acres.

This rule uses the term *‘eligible material’” for renewable biomass that may qualify for
the matching payment component of BCAP and “‘eligible crop’’ for renewable biomass
that may be eligible for the establishment payments and annual payments component of
BCAP. The 2008 Farm Bill uses these two terms in this way and defines them as
including different kinds of renewable biomass.

The purpose of this regulation is to provide incentives for the cultivation of new biomass
for new markets rather than divert biomass from existing markets. This rule clarifies the
definition of ‘‘higher-value product’’ as an existing market product that is comprised
principally of an eligible material or materials and, in some distinct local regions outside
of project areas, as determined by CCC, has an existing market as of the date of
publication of this rule in the Federal Register. Higher-value products may include, but
are not limited to, products such as mulch, fiberboard, nursery media, lumber, or paper,
or a product manufactured from eligible materials from which eligible materials must be
separated in order to be used for heat, power, biobased products, or advanced biofuels.
Eligible materials that are considered to be used for a higher value product may differ
according to region and may qualify for matching payments if no higher value product
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market exists in that region. Higher-value products may include products such as
mulch, fiberboard, nursery media, lumber, paper, or other materials.

As specified in the 2008 Farm Bill and in this rule, the eligible material owner may be
a person or legal entity who is (1) a producer of an eligible crop or (2) has the right to
collect or harvest eligible material. A qualified biomass conversion facility that meets
those requirements may be an eligible material owner and receive BCAP payments under
subpart B of the regulation.

The term ‘‘conservation district’’ is used as defined in 7 CFR part 1410, the
regulations for the Conservation Reserve Program (CRP).

This rule uses the term ‘participant’” for the matching payments component of BCAP
and the terms ‘‘producer’’ and ‘‘participant’ for the establishment payments and
annual payments component of BCAP. The distinction is an eligible participant for
matching payments is not necessarily the person or legal entity who produced the
material but may be the person who ownsit or has the authority to collect or harvest
and sell it to the biomass conversion facility. However, in all cases there may only be
one BCAP payment made for any base material and the person claiming the BCAP
payment must be the person who was entitled to receive and negotiate the payment
being matched. In other words, all BCAP producers are participants, but not all BCAP
participants are producers. Participants are those individuals or entities who have been
approved and are bound to perform under a contract for matching payments,
establishment payments, or annual payments. The term ‘‘producer’’ means either an
owner or operator of BCAP project acreage that is physically located in a BCAP
project area, or a producer of an eligible crop produced on that acreage.

This rule uses the term ‘‘contract’’ and ‘‘agreement.’”” A contract is between CCC and
the participant for BCAP payments. The contract is legally binding on the participants
in BCAP and specifies what the producer must do and the resulting payments that
CCC will make to the producer or other BCAP participant entitled to receive a
payment. An ‘‘agreement’’ is between CCC and a qualified biomass conversion facility
or a project area sponsor. The agreement specifies what the qualified biomass conversion
facility or the project area sponsor plans to do and how it will support the
establishment and production of eligible crops for conversion to bioenergy in the BCAP
project areas including the type of renewable biomass that will be used and the
planned conversion methods of renewable biomass. In addition, there may be agreements
between CCC and a qualified biomass conversion facility for the matching payments,
which include items such as obligations of the facility to provide a purchase list, receipts
and scale tickets for the eligible material owners and agreement to provide facility
address and contact information to the general public.

Matching Payments
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Matching payments will be available for the delivery of certain eligible material to
qualified biomass conversion facilities to a producer of an eligible crop or a person with
the right to collect or harvest eligible material.

The 2008 Farm Bill provides for matching payments at a rate of $1 for each $1 per
dry ton paid by the qualified biomass conversion facility, in an amountup to $45 per
dry ton, for a period of 2 years. The 2008 Farm Bill also provides that biomass
conversion facilities are those that convert, or propose to convert, renewable biomass
into heat, power biobased products, or advanced biofuels.

For the matching payment calculations, CCC proposed three options. As discussed in
the Summary of Comments section below, after consideration of comments received, an
amended version of the first option was selected, and is the one specified in this final
rule.

CCC will provide matching payments at the rate of $1 for each $1 per dry ton paid
by the qualified biomass conversion facility to the eligible material owner for delivery of
eligible material that qualify for payment to the facility in an amount not to exceed $45
per dry ton. Participants will be eligible for payments for a period of 2 years beginning
from the date of their first matching payment is made after the effective date of this
rule. CCC will determine how to take into account participation in the NOFA period.
At the least, the 2-year period will be considered stopped during the period between the
end of matching payments received during the operation of the NOFA and the
beginning of CCC matching payments for new deliveries by the participant. If title to
the material from a particular farm or locale is transferred to another party, the rule
provides that the successor is subject to the 2-year requirement applicable to the
previous participation at that locale. Otherwise, the 2-year requirement could be easily
avoided contrary to the 2008 Farm Bill. Generally, however, the 2- year period is
producer specific. If, for example, the producer changes delivery points after a year, the
time period does not start anew.

Qualified Biomass Conversion Facility

In order for a delivery of eligible materials to a biomass conversion facility to qualify for
a BCAP payment, the receiving biomass conversion facility must be qualified for BCAP.
To become qualified, the biomass conversion facility must enter into an agreement with
CCC, through the FSA State office in the State where the facility is physically
located.

For BCAP, a biomass conversion facility is a facility that converts or proposes to
convert renewable biomass into heat, power, biobased products, or advanced biofuels.
For the purposes of BCAP, advanced biofuels do not include ethanol derived from corn
kernel starch, because the 2008 Farm Bill specifically excludes it.

A biomass conversion facility does not have to be a project sponsor for the
establishment payment and annual payment component of BCAP or be in operation to
submit a successful application for qualification. For any facility, whether or not yet in
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operation, the entity requesting that a facility become qualified must provide proof of
all applicable Federal, State, local, and Tribal permits and licenses required for
operation or proof of application completions or letters of renewal submissions from
the applicable governmental entity. Applicable permits and licenses may include, but are
not limited to, business licenses, air quality permits, water discharge permits, storm
water permits, or Bureau of Alcohol, Tobacco, Firearms and Explosives registrations.

Each biomass conversion facility must enter into a separate agreement with CCC
regardless of whether a single owner has multiple facilities. CCC will issue a unique
facility identification number to each qualifying biomass conversion facility. In addition,
when a biomass conversion facility agrees to become ‘‘qualified,”” CCC will make general
contact information available to the public through FSA county offices and on the
FSA Web site.

Eligible Material Owners, Application for Matching Payments

To be eligible for matching payments, the eligible material owner must apply at an FSA
county office and receive approval for that application before delivering the eligible
material to the qualified biomass conversion facility. The qualified biomass conversion
facility must issue a receipt or invoice on the date of delivery to the eligible material
owner. The receipt will be the basis for the matching payment calculation.

The material owner will be eligible for the payment if the owner had the legal title to
the material for collection or harvest, such as the operator or producer conducting
farming operations on private land, or any other person designated by the owner of the
private land. Consistent with the 2008 Farm

Bill, the eligible material owner does not have to own the land where the eligible
material was collected or harvested as a condition of eligibility. The eligible material
owner may be a person with the right to collect or harvest eligible material, and who
has the risk of loss with respect to that material, on certain Federal lands pursuant to a
contract or permit with the U.S. Forest Service or Bureau of Land Management, such as
a timber sale contract. Eligible material owners must submit the documentation from the
qualified biomass conversion facility to the FSA county office to be eligible for
matching payments. The measure for the eligible material weight is a ‘‘dry ton,”’ the
weight at zero percent moisture content. The facility is required to have the necessary
equipment (such as a moisture meter) to calculate the equivalent dry ton weight of the
delivered material. Eligible material owners may also be eligible to participate under the
‘‘establishment payments and annual payments’’ component of BCAP; however,
eligible materials may differ from eligible crops and the annual payment that is received
by a participant in that component will be reduced when a matching payment is

issued. The ‘‘establishment payments and annual payments’’ component of BCAP is
discussed later in this rule. If an eligible material owner or producer wishes to avoid the
reduction in annual payment(s), the owner or producer must decline the matching
payment(s).
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The NOFA imposed an ‘‘arm’s length transaction’’ requirement to be eligible for a
matching payment. As discussed below in the Summary of Comments section, based on
comments received, those provisions have been removed from this final rule. To
achieve a fair price for all participants, provisions have been added requiring biomass
conversion facilities to pay a fair market value to all participants, regardless of whether
the participant is receiving BCAP payments or is a related party.

An eligible material owner needs to meet the followingrequirements to be eligible for a
matching payment:

An eligible material owner must be one or more of the following:
* A producer within a project area; or

* A person or a non-Federal entity that has legal title to an eligible material, including
Indian tribes and tribal members.

An eligible material owner may request a matching payment at the FSA county office
after being approved to participate in the program and after delivery of eligible material
to a qualified biomass conversion facility and receiving payment for that delivery.

However, eligible material owner(s) who meet the requirements listed above are not
eligible for a matching payment if:

* Delivery is made or payment received for delivery before the biomass conversion
facility is qualified by CCC;

» The eligible material owner did not receive approval from CCC to be considered an
eligible material owner for matching payment from the FSA county office before
delivery to the biomass conversion facility;

* The delivery contained ineligible material (for deliveries of otherwise eligible material,
none of the eligible material will qualify for payment if it must be separated from other
material which may be the higher-value product after delivery to the biomass conversion
facility);

* The eligible material owner that collects or harvests the eligible material directly from
the land sells the eligible material to any other entity other than the qualified biomass
conversion facility;

» The eligible material owner does not present proof of paymentand proof of delivery
date for delivery of the eligible material;

» The eligible material was collected or harvested from the land not in accordance with
the conservation plan, forest stewardship plan, or equivalent plan;

» The eligible material produced outside a project area may be used to produce higher-
value products;

* The eligible material owner violates Executive Order 13112, *‘Invasive

Species;”’
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* The eligible material owner knowingly supplied false information;

» The eligible material owner violated the associated conservation, forestry, or equivalent
plan related to the land that produced the eligible material for which a matching
payment is requested; or

* The formerly qualified biomass conversion facility failed to comply with the
agreement it entered into with CCC and, accordingly, the agreement was terminated by
CCC prior to delivery.

Eligible Materials

In general, eligible material is renewable biomass that qualifies for the matching payment
component of BCAP. For guidance to potential eligible material owners and biomass
conversion facilities, CCC will provide a chart of eligible materials that qualify for
matching payments. The chart of eligible materials that qualify for matching payments
will be provided to the public via the FSA Web site at
http://www.fsa.usda.gov/energy; an example of the chart is included below. The chart is
not exhaustive and will be periodically updated on the FSA Web site by CCC—in
accordance with the parameters established by the 2008 Farm Bill. Because the
contents of the eligible material list that qualify for payments are expected to change
periodically, the list is not included in the BCAP regulations. When there is

recommendation for an addition to the list of eligible materials that qualify for payments,
CCC will review the material to make determinations. The review may include a site
visit and comparison to related materials or uses. CCC will review the
recommendation to ensure that the new material meets the requirements of the 2008
Farm Bill and the provisions in this final rule. As described later in this rule, eligible
crops for the establishment payments and annual payment provisions will include
some additional crops not eligible for matching payments and therefore not considered
to be eligible materials.

There has been interest in and discussion about various materials and whether or not
they are considered to be eligible materials and specifically whether they qualify to
receive matching payments for BCAP. For example bagasse, rice hulls, nut hulls, corn
cobs, whole trees, bark, wood chips, sawdust, and black liquor. For some materials
there is an important distinction as to whether they meet the basic definition of eligible
material or whether they are a product versus a feedstock. A determination about
whether a material qualifies for matching payments requires the item to be an eligible
material and to meet the other requirements of the BCAP regulations, for example the
collection, harvest, storage, transportation, and delivery requirements. Each of the
example materials listed in this paragraph are discussed below.

Bagasse has been discussed above. It is the fibrousresidue that remains after
sugarcane stalks are crushed, is an eligible material, but cannot qualify for matching
payments because it is not collected directly from the land, but rather it is separated
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from a higher-value product, such as a Title I crop (sugar extraction) after delivery to
the facility, cannot qualify for a matching payment.

Hulls are eligiblematerials, but qualify for matching payments only if it is collected or
harvested directly from the land, or separated from a higher- value product, in
accordance with an approved conservation or equivalent plan, before delivery to a
biomass conversion facility. Hulls separated from whole grain or nuts after delivery to
the processing facility cannot qualify for a matching payment. Where they have not
been separated by the farmer, the delivery of the hulls is merely incidental to the
normal marketing of the crop. It is not a new collection or harvesting of the biomass at
all. Changing practices to merely separate the hulls, for example, early (at the farm) will
not, however lead to payment as that could itself be a scheme or device in violation of
BCAP if the only purpose was to generate a BCAP payment.

Corn cobs are crop residues, and are eligible materials, but qualify for matching
payments only if they are collected or harvested directly from the land, or separated
from a higher-value product, in accordance with an approved conservation plan or
equivalent plan, before delivery to a biomass conversion facility. Cobs collected not
directly from the land, but rather separated from a higher-value product, such as a Title
I crop (corn kernels) after delivery to a biomass conversion facility, cannot qualify for a
matching payment for the reason we give above.

The same concernsapply with respect to forest matters. Under this rule, whole trees
or logs are eligible materials that qualify for matching payments only if collected or
harvested directly from the land, in accordance with an approved conservation plan,
forest stewardship plan, or equivalent plan; are diseased, such as trees infested by the
bark beetle; arebyproducts of preventative treatments that are removed to reduce
hazardous fuels; are removed to restore ecosystem health; and have not been
determined by the CCC as a higher- value product in that market. The provisions of the
2008 Farm Bill provided for the preventative treatment qualification with respect to
government land. However, that qualification is extended to trees or logs on private land
in this rule so as, consistent with the 2008 Farm Bill, to avoid undue disturbance of
forest lands consistent with the positive environmental intent of BCAP and consistent
with other determinations specified in this final rule. This also reflects the concept that
BCAP is for the use of materials that would otherwise be waste materials and that
would go uncollected or unharvested. It is not intended to upset existing market
relationship. It is for these reasons, on consideration of the comments, and further
consideration of the operation of the portion of BCAP under the NOFA, that CCC
determined that it is appropriate to apply this qualification to trees or logs on private
lands as well.

Whole trees that CCC has determined have a higher value, such as for lumber or wood
pulp, or have been removed without an approved forest stewardship plan or equivalent
plan, cannot qualify for matching payments even if part of the tree is separated from
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the bulk of the tree and burned or otherwise used for biofuel—see the explanation
given with respect to bagasse.

Accordingly, under this rule, bark is an eligible material that qualifies for matching
payments only if it is (1) collected or harvested directly from the land, in accordance
with an approved conservation plan, forest stewardship plan, or equivalent plan, before
delivery to a biomass conversion facility, (2) separated from a higher-value product, and
(3) has not been determined by CCC as having a higher-value product in that local
market. The applicable provisions of the 2008 Farm Bill relative to the third of these
qualifications are designed to generate new activities that will create biomass and not
disturb existing markets that rely on biomass and may have beneficial effects of their
own—such as the use of bark for mulch. This follows that view to assure a genuine
biomass oriented collection and harvesting (one that would otherwise not occur) and
also serves to assure that BCAP stays within the dollar limits set by Congress. If CCC
determines that in a distinct local market, the bark is used for mulch, or nursery media,
the bark will not qualify for matching payments in that market. Bark collected from
processed trees after the trees are delivered to pulp and paper facilities cannot qualify
for matching payments.

Wood chips are eligible materials that qualify for matching payments only if collected or
harvested directly from the land, or separated from a higher-value product, in
accordance with an approved conservation plan, forest stewardship plan, or equivalent
plan, before delivery to a biomass conversion facility, and have not been determined

by CCC as a higher-value productin that local market. If CCC determines that in
distinct local markets, the wood chips are used for products such as particle board, the
chips cannot qualify for matching payments in that market.

Chips collected from deliveredand processed trees after the trees are delivered to pulp
and paper facilities cannot qualify for matching payments. Chips created in the field
from diseased trees for ease of transport of that biomass to a conversion facility
qualify for matching payments.

Sawdust is an eligible material that qualifies for matching payments only if it is (1)
collected or harvested directly from the land, in accordance with an approved
conservation plan, forest stewardship plan, or equivalent plan, before delivery to a
biomass conversion facility, (2) separated from a higher- value product, and (3) has not
been determined by CCC as having a higher- value product in that local market.
Sawdust collected from processed trees after the trees are delivered to a wood
products facility cannot qualify for matching payments under this rule. Sawdust
collected directly from the forestland before delivery to a facility may qualify for
matching payments. If CCC determines that in distinct local markets, the sawdust can
be used for higher-value products such as particle board, the sawdust cannot qualify for
matching payments in that market.
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Black liquor, or pulp liquor, is an aqueous waste by-product of the kraft process of
pulp manufacturing that is comprised of lignin, hemicellulose, and inorganic chemicals
and used as fuel at these facilities. Any eligible material used in the manufacturing
process that can be attributed to the creation of black liquor cannot qualify for
matching payment because the eligible materials (non-Federal pulpwood trees)
immediate, principal higher-value purpose is wood pulp for paper manufacturing and the
creation of the black liquor is a byproduct of the production process.

Renewable biomass, as specified in the 2008 Farm Bill and in this rule, includes
materials, pre-commercial thinnings, or invasive species from U.S. National Forest
System land and U.S. Bureau of Land Management (BLM) land that:

* Are byproducts of preventive treatments that are removed to reduce hazardous fuels,
to reduce or contain disease or insect infestation, or to restore ecosystem health;

* Wouldnot otherwise be used for higher-value products; and

* Are harvested in accordance with applicable law and land management plans and the
requirements for old- growth maintenance, restoration, and management direction of
subsections 102(e)(2), (3), and (4) of the Healthy Forests Restoration Act of 2003 (16
U.S.C. 6512) and large-tree retention provisions of subsection (f).

In other words, renewable biomass harvested on National Forest System and BLM land
would be biomass removed for fire prevention purposes, biomass unsuitable for
commercial timber harvest, invasive plant removal for treatment and control purposes,
and diseased, damaged, or immature biomass culled in accordance with appropriate forest
management practices. As discussed below in the Summary of Comments section, in
response to the comments, this rule requires a conservation plan, forest stewardship
plan, or equivalent plan for all eligible materials that qualify for payment.

As specified in the 2008 Farm Bill, renewable biomass also includes organic matter that
is available on a renewable or recurring basis from non- Federal land or land belonging to
an Indian or Indian Tribe that is held in trust by the United States including:

* Renewable plant materials such as feed grains, other agricultural commodities, other
plants and trees, and algae; and

» Waste material, including crop residue, other vegetative waste material, including wood
waste and wood residues, animal waste and byproducts, including fats, oils, greases, and
manure, food waste, and yard waste.

However, that definition of renewable biomass from the 2008 Farm Bill applies to
more than one program in Title IX of the 2008 Farm Bill. For BCAP specifically, the
2008 Farm Bill defines ‘‘eligible material’” more narrowly, excluding any crop that is
eligible to receive payments under Title I of the 2008 Farm Bill.

Crops that are eligible to receive payments under Title I of the 2008 Farm Bill would
therefore not be included as eligible materials or crops for BCAP. Any crop that is
eligible to receive payments under Title I of the 2008 Farm Bill or an amendment made

112



by that Title includes a crop of barley, corn, grain sorghum, oats, rice, or wheat;
honey; mohair; certain oilseeds such as canola, crambe, flaxseed, mustard seed, rapeseed,
safflower seed, soybeans, sesame seed, and sunflower seeds; peanuts, pulse crops such as

small chickpeas, lentils, and dry peas; dairy products; sugar; wool; and cotton boll
fiber.

In accordance with the 2008 Farm Bill, crop residue or other similar byproducts of
crop production and harvesting, such as stover, straw, or hulls, are considered eligible
materials that qualify for payments under subpart B of the regulation provided that
they are collected, harvested, transported, and delivered as required by the regulation.
For such eligible material to qualify for payment, conservation plans must be updated or
created to address the removal of the material.

The 2008 Farm Bill specifies that material removed from Federal land is not eligible if
it would otherwise be used for higher-value products. Because the intent of BCAP is to
spur new biomass for new markets rather than divert biomass from existing markets,
and in response to comments, this rule extends the higher-value qualification to material
from all land not under a BCAP contract (including non-Federal lands). The exemption
for the BCAP contracts reflects that market displacement issues should be taken into
account in the BCAP approval process.

The 2008 Farm Bill does not specifically exclude invasive or noxious species in the
definition of *‘eligible material’” which is the key term for the matching payment part
of BCAP. After consideration of this issue, those materials are eligible materials that
qualify for payment if collected, harvested, stored, transported, and delivered as specified
in all applicable local, State, and Federal requirements on invasive and noxious species.

Accordingly, this rule includes invasive and noxious species as eligible materials that
qualify for BCAP matching payment purposes; however, such eligible materials must be
collected or harvested accordingto a new or amended conservation plan, forest
stewardship plan, or equivalent plan and must not be collected, harvested, or
transported during reproductive or other phases that may propagate the spread or
establishment of those species. Eligible material owners must contact State and local
weed boards or authorities and their local USDA Service Center staff about collecting,
harvesting, storing, or transporting invasive or noxious species to ensure compliance with
Executive Order 13112 (which addresses noxious weeds), USDA guidelines, and other
requirements. Eligible material owners that violate Executive Order 13112 while carrying
out activities related to receiving a matching payment will be in violation of the BCAP
regulations and will be required to return all matching payments, as determined by the
Deputy Administrator.

As required by the 2008 Farm Bill, the following materials are excluded from being
considered eligible materials for BCAP, although they are eligible crops for BCAP
establishment payments and annual payments:

* Animalwasteand byproducts (including fats, oils, greases, and manure);
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* Food waste such as food processing scraps and yard waste such as debris removal
originating from municipal or commercial yard, lawns, landscaped areas or related sites;
and

+ Algae.

Consistent with the 2008 Farm Bill, this rule specifies that for eligible materials to
qualify for a matching payment, they must be collected and harvested directly from
lands including;

(1) U.S. National Forest System lands;
(2) BLM lands;

(3) All Non-Federallands in the
United States; and

(4) Land belonging to an Indian or

Indian Tribe that is held in trust by the United States or subject to a restriction against
alienation imposed by the United States. In other words, most publicly- and privately-
heldland is eligible to produce material for the BCAP matching payments program,
except for certain Federal lands.

In accordance with the 2008 Farm Bill, matching payments may be made for all eligible
materials, including those derived outside BCAP project areas. Advanced biofuels and
intermediate ingredients or feedstock are not collected or harvested directly from the
land, therefore, they do not qualify to receive matching payments. CCC recognizes that
the production of some advanced biofuels and biobased products requires intermediate

ingredients and intermediate feedstocks, such as chopped grasses or wood chips. As
specified in this rule, the source material and the intermediate ingredient or feedstock are
considered separate eligible materials; however, only the source material qualifies for a
matching payment because intermediate ingredients or feedstock are not collected or
harvested directly from the land. Advanced biofuels and intermediate ingredients or
feedstock are not collected or harvested directly from the land, therefore, they do not
qualify to receive matching payments. The intent of BCAP is to provide matching
payments for actual collections and harvestings not incidences to normalindustrial
processes.

Eligibility for Establishment Payments and Annual Payments

BCAP establishment payments and annual payments will be available for persons and
legal entities with eligibleland that is located within a project area designated by CCC.
CCC will consider project area proposals from project sponsors on a continuous basis.
Unlike the matching payments component of BCAP, where any owner of eligible
materials can be eligible for BCAP, under the establishment payments and annual
payments component, only producers in a designated project area may be eligible for
payment. The establishment payments will cover not more than 75 percent of the
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cost of establishment of eligible woody and non-woody perennial crops, and annual
payments for up to 5 years for the production of eligible annual and non- woody
perennial renewable biomass crops and for up to 15 years for the production of eligible
woody perennial renewable biomass crops. In response to comments received, this rule
includes algae specifically as a non-woody perennial crop. By designating project areas,
BCAP will support the development of renewable biomass production near biomass
conversion facilities.

Proposing Project Areas

Project areas must be proposed by project sponsors, which could be groups of
producers or biomass conversion facilities. There is no restriction in this rule on who
can own or operate a biomass conversion facility, or sponsor a project area. Various
parties may own a biomass conversion facility such as Federal entities, private entities,
State or local government agencies, schools, or non-government organizations, provided
that these parties have legal title to the facility.

CCC will accept project area proposals on a continuous basis. A complete proposal
must include, at a minimum:

(1) A description of the eligible land and eligible crops of each producer that will
participate in the proposed project area;

(2) A letter of commitment from a biomass conversion facility stating that the facility
will use eligible crops intended to be producedin the proposed project area; and

(3) Information demonstrating that the biomass conversion facility has sufficient equity
available to operate by the harvest of a crop in the project area if the facility is not
operational at the time the project area proposal is submitted.

While the 2008 Farm Bill does not require conservation plans or forest stewardship
plans as part of an acceptable proposal, it does require that all contracts within a
project area provide for the implementation of a conservation plan, forest stewardship
plan, or equivalent plan. As such, project area proposals must also include a description
of the general conservation and forest stewardship measures that will be implemented
in plans under contracts within the area.

For item 1 above, the project sponsor must submit a narrative of the proposed project
and submit maps of the project area delineating the location of the current or proposed
biomass conversion facility. The maps must show: (1) Current land use, (2) roads, (3)
railroads, (4) rivers and barge access, (5) proposed land use change, and (6) resource
inventory maps including soils and vegetation.

For item 3 above, evidence of sufficient equity must include documentation of the
projected construction, start-up, operation, and maintenance costs.

The project sponsors must document the estimated cash-flow of the project (including
assumptions on the production outputs and expected market prices for the products
produced). In addition, the project sponsor must document its existing resources and
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short term and long term financing. The information provided to CCC as proof of
sufficient equity will be confidential to the extent allowed by law and CCC will only
use it to determine if sufficient equity is available for the facility and the project.

The project sponsor must also submit an analysis of the economicimpacts of the
proposed project area. At a minimum the analysis must address the anticipated timing
and number for job creation and retention and likelihood of attracting additional private
sector investment.

At a minimum, projects must demonstrate the ability to support the development and
production of heat, power, biobased products, or advanced biofuels from renewable
biomass production. The facility must demonstrate long-term economic viability and
ability to comply with all environmental and regulatory requirements for the production
of heat, power, biobased products, or advanced biofuels from renewable biomass. In
addition, the project must demonstrate that sufficient quantity of eligible crops will be
grown within an economically viable distance from the facility.

A project area must have specific geographic boundaries that are described in specific
terms such as acres, watershed boundaries, mapped longitude and latitude coordinates, or
counties. The project area must be physically located near a biomass conversion facility
or multiple biomass conversion facilities. What constitutes an appropriate location will
be determined on a case-by-case basis. Whether a project area is within an economically
viable distance from a biomass conversion facility depends on the eligible crops being
established and produced, as well as other transportation and logistics matters, and
therefore these determinations will be made on a case-by-case basis. The biomass
conversion facility or facilities may be within the geographic boundary of the project
area, or near it. The project area must also include potential or established producers
that would supply a portion or all of the renewable biomass needed by the biomass
conversion facility or facilities.

Project Area Selection Criteria
CCC will evaluate project area proposals using these criteria:

(1) The volume of the eligible crops proposed to be produced in the proposed project
area and the probability that such crops will be used for BCAP purposes;

(2) The volume of renewable biomass projected to be available from sources other than
the eligible crops grown on contract acres;

(3) The anticipated economic impact in the proposed project area, such as the number
of jobs created and retained,

(4) The opportunity for producers and local investors to participate in the ownership
of the biomass conversion facility in the proposed project area;

(5) The participation rate by beginning or socially disadvantaged farmers or ranchers;
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(6) The impact on soil, water, and related resources, such as effect on nutrient loads,
or soil erosion;

(7) The variety in biomass production approaches within a project area, including
agronomic conditions, harvest and postharvest practices; and monoculture and
polyculture crop mixes; and

(8) The range of eligible crops among project areas.

Project sponsors that are biomass conversion facilities may be any size of operation
including pilot facilities, research units, experimental or demonstration operations, or
commercial operations. A biomass conversion facility not yet in operation can be a
project sponsor. In that case, the biomass conversion facility must provide evidence
that it has sufficient equity available.

Project Area Eligible Crops

After CCC approves a project area, persons and legal entities within the specific
geographic boundaries of that area may be eligible for payment for the establishment
and production of eligible crops.

An eligible crop is a crop of renewable biomass. Animal wastes, food and yard
wastes, and algae are not excluded from the definition of eligible crop unlike the
definition of eligible material; therefore, those categories of renewable biomass will be
considered eligible crops. The 2008 Farm Bill specifies certain types of eligible crops
that are excluded, including any crop that is eligible to receive payments under Title I
of the 2008 Farm Bill, noxious weeds, and invasive species. For the invasive species or
noxious weeds exclusion, the determination of whether a species is either invasive or
noxious varies by State; therefore, if the crop is neither invasive nor noxious in a State,
it would be eligible in that State for BCAP establishment payments and annual
payments. FSA State committees will consult with the State technical committees for
recommendations concerning the invasive and noxious status for otherwise eligible crops
for the purposes of BCAP. Information on ineligible species will be available in FSA
county offices.

Project sponsors may suggest the exact species and varieties of eligible crops allowable
in a BCAP project area, provided that the crops are included in the BCAP definition of
eligible crop. Project area proposals may limit the nature and types of eligible crops to
be established within a project area.

Federal- and State-owned land, including land owned by local governments or
municipalities, is excluded from the definition of eligibleland in the 2008 Farm Bill and
therefore is not eligible for the establishment payments and annual payments
component of BCAP. The specification about the exclusion for land owned by local
governments or municipalities is for consistency with other CCC programs; the terms
‘‘State’” and ‘‘State government’’ mean any State or local government, including, but
not limited to State, city, town, or county government, State Universities, and other
units of State government.
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Project Area Eligible Producers

Within the project area, to be eligible to receive establishment payments to convert
agricultural lands or nonindustrial private forest lands to the production of eligible crops
producers must enter into BCAP contracts enrolling their land as contract acreage. In
addition, producers may also be eligible for annual payments for the production of
eligible crops used for conversion to renewable energy, including advanced biofuels, or
biobased products. The details for what is required to qualify for the annual payments
will be specified in the individual contract between CCC and a producer, as discussed
further below, and will include provisions for the implementation of a conservation
plan, forest stewardship plan, or equivalent plan. The producer must demonstrate
compliance with the plan through required self-certification and FSA will ensure that
normal spot checkrules and methods are followed to ensure compliance with the plan.
Producers with previously established eligible crops as of the date this rule is effective
may enter into a contract for annual payments to continue growing those crops;
however, establishment payments will not be authorized in that case.

Project sponsors, regardless of whether they are a biomass conversion facility or a
group of producers, may also be considered as a producer and be eligible to receive
establishment payments and annual payments. The sponsor must own or operate
eligibleland to be eligible to enroll as a producer under a BCAP contract and be eligible
to receive establishment payments and annual payments. Federal- or State-owned
biomass conversion facilities may be project sponsors, but will not be eligible to enter
into a BCAP contract with CCC because neither Federal- nor State- owned land is
ineligible for establishment payments and annual payments.

The agreement between the project sponsor and CCC is not a contract in the sense
that in return for some action a payment is made by CCC. A successful project sponsor
is not paid by CCC for being a sponsor; the producers in the project area, who may
also be the sponsor, are eligible for payment for the establishment and production of
eligible crops. Because this arrangement with sponsors produces no payment as such,
and is not a procurement of a good or service, biomass conversion facilities that are
also project sponsors are not be subject to general Federal contracting requirements as a
condition of a project area approval.

Project Area Contract Acreage and Terms

A producer within the project area may enter into a contract with CCC to commit
acres, which would then be called contract acreage, to establish or produce eligible crops.

Contract terms include:

(1) Compliance with highly erodible and wetland conservation requirements contained in
the 2008 Farm Bill and in 7 CFR part 12;

(2) The implementation of conservation plan as defined in 7 CFR 1410.2, a forest
stewardship plan as defined in 16 U.S.C. 2103(a), or an equivalent plan as determined
by the FSA Deputy Administrator for Farm Programs;
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(3) A commitment to provide information to promote the production of eligible crops
and the development of biomass conversion technology; and

(4) Other information deemed appropriate by CCC, such as the preservation of cropland
bases and yield history.

Contract durations may be up to 5 years for annual and non-woody perennial crops,
and up to 15 years for woody perennial crops. CCC will adjust the terms of the
contract length on a per project basis in order to ensure the most efficient use of
Federal government funding. The establishment time period may vary due to type of
crop, agronomic conditions (such as establishment time frame and winter hardiness),
and other factors. CCC will establish the time frame based on the recommendations
received from the State Technical Committee.

Contracts will take into account an establishment period appropriate for an existing
crop’s harvest or for the establishment of a planned crop. BCAP contracts and plans
will be designed to promote the production of a long-term source of biomass feedstock
that can be collected and harvested in a reasonable period of time. The expectation,
which will be reflected in the contract, is that eligible crops funded under BCAP will
produce at least one harvest for biomass within the period of the contract.

Contracts are subject to modification and payment reductions if any of the contract
terms are violated. Participants that chose to voluntarily withdraw from BCAP before
the duration of their contract has ended will be subject to early contract termination
penalties and may be required to refund payments.

During the term of the contract, CCC will share not more than 75 percent of the cost
with participants for establishing non-woody and woody perennial crops, pay an
annual payment for enrolled land, and provide for the preservation of cropland base and
yield history applicable for land enrolledin a BCAP contract.

Eligible and Ineligible Land

The contract acreage will consist of only the eligible lands that are covered under the
producer’s contract with CCC. A producer may own land outside the project boundary
area, or choose not to sign up all their acreage for BCAP, in which case the contract
provisions will only apply to the contract acreage. Eligible land for project areas is
agricultural land and nonindustrial private forest land, subject to certain exclusions.

As specified in this rule, eligible agricultural land includes:
(1) Cropland;

(2) Grassland;

(3) Pastureland;

(4) Rangeland;

(5) Hayland; and
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(6) Other lands on which food, fiber, or other agricultural products are produced or
capable of being legally produced for which a valid conservation plan exists or is
implemented.

Land considered ineligible to be enrolled under a BCAP contract includes:
(1) Federal lands;

(2) State-owned, municipal, or other local government-owned lands;

(3) Native sod; and

(4) Land that is already enrolled in CCC’s CRP, Wetlands Reserve Program, or
Grassland Reserve Program.

Agricultural lands with previously established eligible crops or previously contracted for
eligible crops or planned eligible crops are eligible lands for contract acreage. In other
words, as noted earlier, producers who started growing renewable biomass before BCAP
was implemented may enter into a contract with CCC for annual payments. There is no
intent to exclude “‘early adopters’’ producing biomass crops.

‘“Nonindustrial private forest land’’ is defined in this rule as rural land with existing
tree cover, or suitable for growing trees, owned by any private individual, group,
association, corporation, Indian Tribe, or other private legal entity. This definition
allows for the inclusion of properties such as a privately held tree farm or a private
forest landowners’ cooperative.

This is consistent with the definitions of ‘‘landowner’” and ‘‘nonindustrial private
forest land’’ in the Cooperative Forestry Assistance Act of 1978, as amended (16
U.S.C. 2103a), which includes private legal entities as landowners of such forest land.
Existing nonindustrial private forest land with existing tree cover can be entered into
contract acreage within an approved project area and be eligible for annual payments,
subject to a forest stewardship plan or equivalent plan. Establishment payments will
only be made for woody perennial crops with a projected initial harvest time occurring
within the length of the contract period.

While land enrolled in other USDA programs may be eligible lands for contract acreage,
the contracting producer may not receive multiple program benefits for purposes that
are the same or substantially similar to the purposes of BCAP. While there are
currently no other Federal programs incentivizing biomass, if in the future there are,
duplicate payments will be prohibited. A contracting producer must choose whether to
receive BCAP payments or other USDA or Federal program benefits where those
benefits are designed to achieve the same purposes as BCAP.

BCAP contracts will not restrict uses of contract acres other than to require the
production of eligible crops provided that CCC determines that the land uses would be
consistent with the conservation plan, forest stewardship plan, or equivalent plan and
any other BCAP conservation requirements.

120



Making Establishment Payments

Establishment payments of not more than 75 percent of the cost for establishing a
perennial crop, which could include woody biomass, will include:

(1) The costs of seed and stock for perennials;
(2) The cost of planting the perennial crop;
(3) For non-industrial forest land, the costs of site preparationand tree planting; and

(4) Other proposed establishment activities that could include, but would not be limited
to, site preparation for non-tree planting and supplemental or temporary irrigation.

In addition, partial payments may be authorized when identifiable components of the
contract are completed; and supplemental establishment payments may be authorized if
necessary.

Establishment payments will not be authorized for annual crops. In addition, prior to
receiving establishment payments, producers must have planted their eligible crops and
must provide their FSA county office with copies of receipts and invoices related to the
cost of establishing such crops.

Making Annual Payments

Annual payments will be calculated on a per acre basis using market-based rental rates,
as determined by CCC. The payments are intended to support the production of eligible
crops. Annual payment rates will be established at levels required to ensure sufficient
participation in a project area.

As specified in the regulations in 7 CFR 1410.42, which set the rental payment rate
procedures for landin CRP, and as determined by CCC, annual payments will include a
payment based on:

(1) A weighted average soil rental rate for cropland;
(2) The applicable marginal pastureland rental rate for all other agricultural land; and

(3) For forest land, the average county rental rate for cropland as adjusted for forest
land productivity for nonindustrial private forest land.

This rate information will be posted at FSA county offices (as FSA posts information
for CRP). There are site- specific factors including type of soil and land use that
determine the exact rate. CCC will post in FSA county offices the county-specific
base-line rental rates for cropland, marginal pastureland, and forest land. In addition, the
applicable additional incentive payments (premiums) will be posted for the project area
or specific crop mixes within the project area. The large number of factors used to
determine the rates for specific crops, land uses, soil types, counties, and project areas
preclude this information being suitable for posting on the FSA Web site.

In determining the applicability of incentive payments (premiums) to the annual base-
line soil rental rates, the Deputy Administrator will consider the costs of establishing
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the crop, and the potential of specific perennial eligible crops that are not primarily
grown for food or animal feed.

CCC must reduce payments to avoid duplicate benefits, but the annual payment
reduction for delivery to a biomass conversion facility will be a percentage of the
payments received (not dollar-for-dollar) if the crop is converted to heat, power,
biobased products, or advanced fuels, because the purpose of BCAP is to encourage
biomass energy production. The reduction will be relatively small if the crop is
converted to cellulosic biofuels or advanced biofuels, in order to encourage the
production of fuels that meet the National renewable fuel standard. If the harvested
production is sold for any reason other than conversion to heat, power, biobased
products, or advanced biofuel, a dollar- for-dollar reduction for each dollar received for
the sale will apply, not to exceed the total annual payment.

Specifically, annual payments will be reduced:

(1) By 1 percent if the eligible crop is delivered to a biomass conversion facility for
conversion to cellulosic biofuels as defined in 40 CFR 80.1401;

(2) By 10 percent of the total of the sales price and matching payment if the eligible
crop is delivered to a biomass conversion facility for conversion to advanced biofuels, as
determined by CCC;

(3) By 25 percent of the total of the sales price and matching payment if the eligible
crop is delivered to a biomass conversion facility for conversion to heat, power, or
biobased products, as determined by CCC;

(4) By 100 percent of the sales price and matching payment if the eligible crop is used
for a purpose other than conversion to heat, power, biobased products, or advanced
biofuels, as determined by CCC;

(4) If the producer violates a term of the contract; or
(5) In other circumstances necessary to carry out BCAP, as determined by CCC.

Annual payments will be made for agricultural land and nonindustrial private forest
land. CCC will calculate market-based rental rates for cropland consistent with the CRP
regulations in 7 CFR part 1410; and for all other agriculturalland at the rate that
would be paid for pastureland, consistent with CRP.

CCC will calculate the market-based payment rate for nonindustrial private forest land
using the average county rental rate for cropland developed for CRP and adjusting that
rate by comparing the average productivity of cropland compared to the average
productivity of forest land.

Half of the first year’s annual payment will be made, if practicable, to the producer
within 30 days of the date of contract approval and the balance will be paid on the
annual contract enrollment anniversary. Subsequent annual payments, if practicable, will
be made every year within 30 days after the contract anniversary date. Payments may
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cease and producers may be subject to contract termination and associated penalties
for failure to establish eligible crops.

Key Provisions Comparison of BCAP Matching Payment Versus Establishment
Payment and Annual Payment Provisions

Summary of Comments
CCC received 24,008 comments on the proposed rule from all States, the

District of Columbia, the Virgin Islands, Puerto Rico, Northern Mariana Islands, U.S.
Minor Islands, and 88 other countries.

We received comments from individuals, trade groups and other organizations, State and
local government entities, Federal entities, Tribes, and Alaskanative corporations. The
majority of the comments were submitted as one of 4 different form letters. One form
letter dominated the comments, although many commenters edited the form letter for
their personal submission. The letters represented the comments of associations, a
corporation, and another interested organization.

This final rule is based on consideration of the comments received and on CCC’s
experience in implementing matching payments under the NOFA. In addition to the
substantive comments discussed below, minor editorial and technical changes have been
made to the regulations for clarity and to facilitate implementation. Comments that
addressed issues outside the scope of BCAP were not addressed in this rule because
CCC does not have the authority to address those issues in this rule. Similarly, CCC
does not have the authority to limit the scope of BCAP to a smaller or more
restrictive program than the 2008 Farm Bill authorizes, or to expand it beyond our
authority except as may be needed to keep BCAP within spending limits specified in
the 2010 Supplemental Appropriations Act.

There were general comments both supporting and opposing BCAP that did not
provide specific suggestions for changes to a specific section or subpart of the proposed
rule. General comments are discussed below followed by a section-by-section analysis
of comments in order by the section number of the regulations. Out of scope
comments, such as those about solar and wind technology, on-farm storage costs, and
other issues outside of the authority for BCAP are not included in the discussion and
no change was made based on those comments.

Comment: BCAP is necessary beyond 2012.

Response: The 2008 Farm Bill does not authorize this program beyond 2012.
Contracts for establishment payments entered into before 2012 may continue beyond
2012. Accordingly, no change was made to the rule in response to this comment.

Comment: BCAP project areas should be the top priority for BCAP and matching
payments spending should be significantly reduced to 20-50 percent of BCAP
expenditures, perhaps in conjunction with an annual cap for matching payments above
which no additional applications will be accepted.
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Response: The 2008 Farm Bill provides such CCC funds *‘as are necessary’’ to carry
out BCAP. However, the 2010 Supplemental Appropriations Act effectively caps
BCAP funding at $552,000,000 and $432,000,000 in FY 2010 and FY 2011,
respectively. CCC is required to administer the program within these limits. No change
was made to the rule in response to this comment.

Comment: More emphasis should be placed on forest land ownership and more
resources should be spent on creating harvesting opportunities on national forests.

Response: Land devoted to forest and trees may be eligible for matching payments and
for establishment payments to establish trees and other woody perennials. CCC
believes that significant opportunities for eligiblematerials exist on private as well as
public land and will administer the program accordingly. No change to the rule was
made in response to this comment.

Comment: The proposed budget is inadequate considering the size of the renewable
biomass markets.

Response: The 2010 Supplemental Appropriations Act establishes the fundingto carry
out the program.

Comment: BCAP will create an oversupply of biomass products, distorting prices for
biomass. Biomass conversion facilities are able to pay less than market value for
participants’ biomass due to having a captive market. BCAP distorts markets and costs
too much in a time of deficits.

Response: The purpose of the BCAP program is to encourage the development of
commercial demand and supply where none currently exists for non-traditional biomass
crops used for heat, power, biobased producers and biofuels. This rule was changed in
response to this comment and requires that biomass conversion facilities pay a fair
market rate for biomass and that they do not have a different rate for BCAP
participants than for other biomass suppliers.

Comment: Limit payments to foreign- owned companies.

Response: The 2008 Farm Bill does not prohibit enrollment by otherwise eligible
foreign citizens or foreign- owned entities. Therefore, no change to the rule was made in
response to this comment.

Comment: There is a need for intermediate facilities to receive, process, store, and
disburse raw biomass fuel feedstock.

Response: Intermediate facilities may be a critical part of the biomass feedstock supply
chain. However, in order for material to be eligible for BCAP matching payments, an
eligible material owner must retain beneficial interest in that materialuntil it is delivered
to a qualified biomass conversion facility. No change to the rule was made in response
to this comment.
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Comment: Coupling BCAP with other FSA programs, such as CRP, may support
efforts to promote additional tree plantings and may support acres that need to be
thinned to improve their quality for wildlife habitat.

Response: FSA implements a number of programs that assist farmers and ranchers in
managing risk levels. We agree that producers may want to enroll in multiple FSA
programs, including BCAP and CRP, to meet a particular farming operation’s goals. We
are not changing the regulations to specifically link requirements for the two
programs, because we do not have authority to do so—the 2008 Farm Bill specifically
excludes CRP land from eligible land for BCAP establishment payments and annual
payments. Where possible, efforts will be made to coordinate FSA and CCC programs
with complementary goals. Although land in CRP is not eligible for BCAP
establishment payments and annual payments, production on such land, if consistent
with the CRP contract, may be eligible for matching payments.

Comment: The structure of other FSA programs prohibits producer participation in
BCAP and imposes hurdles or provides incentives against producer participation in
BCAP. The public needs further guidance on participation in multiple FSA programs
and on how BCAP may impact base acres.

Response: BCAP is being implemented with the intent to minimize conflicts between
programs. For instance, the 2008 Farm Bill provides for the preservation of base acres
and yield history for land enrolled under a BCAP contract. Participation in

BCAP will not preclude eligibility for the direct and counter-cyclical payment program
(DCP) or the average crop revenue election program (ACRE). No change to the rule
was made in response to this comment.

Comment: Complete this rulemaking expeditiously and resume payments under BCAP
immediately.

Response: Payments will start after this final rule becomes effective, which is after
the date this rule is published in the Federal Register. No change to the rule was
made in response to this comment.

Comment: The NOFA stimulated a considerable amount of capital investments by both
eligible material owners and biomass conversion facilities. The temporary termination of
matching payments under the NOFA and the potential changes in BCAP may result in
a loss of their ability to participate and loss of capital investments.

Response: We are aware of the concerns regarding continuity between the NOFA and
this final rule. We have made adjustments to the final BCAP rule that are consistent
with BCAP purposes, maintain continuity, and meet the overall program objectives of
supporting the long-term supply of renewable biomass.

Comment: FSA should provide adequate training and support for FSA State and
county staff that will be implementing BCAP.
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Response: As we do with other FSA and CCC programs, we will be providing
training to the field staff that will implement BCAP.

Common Provisions in Subpart A

Administration (§ 1450.1) Comment: Provide sufficient personnel to expeditiously
support project area sponsors in developing project area proposalsand quantitatively
monitor BCAP’s productivity for both matching payments and establishment
payments and annual payments.

Response: FSA has more than 2,200 county offices servingrural America. FSA county
offices are available to assist in the development of project proposals. Performance
indicators will be developed to document and monitor BCAP’s benefits, ultimately
enhancing delivery of BCAP by identifying those practices and locations that provide
the greatest benefits per dollar invested. No change to the rule was made in response
to this comment.

Definitions—General, New Terms
(s 1450.2)

Comment: Create a glossary of terms that accurately and clearly defines terms based on
their use in industry and the academic community.

Response: BCAP definitions are based

on the 2008 Farm Bill, where applicable, or other regulations, as appropriate. In other
cases, the terms are a result of consultation and collaboration with Federal experts and
other stakeholders. Terms not specifically defined in this rule have their common
dictionary meaning and are not used in a specialized way in this rule. No change to the
rule was made in response to this comment.

Comment: Clearly define ‘‘aggregator of eligible material,”” “‘algae,”’ ‘biofuel,”’

29 ¢

“‘biofuel refinery,”” “‘biomass,’” ‘‘biomass processor,’’ ‘‘cellulosic biofuel,”” “‘Federal
land,”” ‘‘landowner,’’ ‘sustainably managed forest land,”” and ‘‘wood.”’

Response: We made changes to the definitions section of the rule in response to
comments. We have added a definition of ‘‘biofuel’’, consistent with Sec. 9001 of the
2008 Farm Bill, to provide clarity to the related definition of ‘‘advanced biofuel’” The
terms ‘‘aggregator,”’ ‘‘aggregator of eligible material,”” ‘‘biofuel refinery,”” ‘‘biomass,”’

29 ¢¢

‘‘biomass processor,”” “‘cellulosic biofuel,”” and ‘‘sustainably managed forest land’’
were not included in the proposed or final rule and, therefore, do not require a
definition for BCAP. The definition of ‘‘landowner’’ is synonymous to the definition
of ““owner’” in 7 CFR part 718 that also applies to 7 CFR part 1410. Finally, the
meaning of ‘‘algae,”” ‘‘Federal land,”” and ‘‘wood’’ are commonly understood terms that
do not need further definition because they are not used in a special way in this rule.
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Comment: Define ‘‘substantial’’ as it relates to the related-party transaction,
““‘ownership,”” and ‘‘opportunity’’ as they relate to ownership and levels of biomass
conversion facility ownership.

Response: The term substantial does not need to be defined in this rule because the
prohibition on related-party transactions has been removed from matching payments.

Comment: Define ‘‘invasive species’” and ‘‘noxious weed,”’ and reference definitions in
Executive Order 13112 and the Plant Protection Act, respectively.

Response: The rule does reference Executive Order 13112 specifically. Since these
terms are defined in the Executive Order and the Plant Protection Act, this rule will
not re- define them. CCC will use those definitions in determining the list of invasive
species and noxious weeds for each applicable area. As specified in this rule, the list
will be available at the FSA county office.

Comment: Clarify the terms *‘eligible persons’” and ‘‘legal entities.”’

Response: We agree the terms ‘‘person’” and ‘‘legal entity’’ need to be defined. For
ease of administration and consistency with other CCC programs, a reference to the
definitions in 7 CFR part 1400 was added to this rule.

Definitions—Advanced Biofuel
(s 1450.2)
Comment: Do not include pellets, wood chips, and briquettes as advanced biofuels.

Response: Although pellets and briquettes would be considered to be advanced biofuels
under the 2008 Farm Bill definition if comprised of eligible materials under BCAP, as
wood chips would be considered an eligible material, such eligible materials may only
qualify for matching payments if these materials meet other qualifications for payment
as specified in this rule. However, if these materials have a higher value (existing
market) in a distinct region, they would not qualify for matching payments.

Definitions—Biobased Product
(s 1450.2)
Comment: Include pulp and paper as a biobased product.

Response: CCC will use a number of criteria in determining whether a particular
product will be considered a biobased product. Products that have a mature market,
such commercially produced timber, lumber, wood pulp, paper or other finished wood
products, will not be considered to be biobased products for the purposes of BCAP.
This is consistent with the general intent to stimulate the production of new biobased
products and to energize emerging markets for those products. In making the
determination, we will administer BCAP consistent with the standards of the
BioPreferred Procurement Program, as authorized by section 9001 of the 2008 Farm
Bill.
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Comment: The definition of biobased products may cause unintended issues or may
allow products not oriented toward renewable energy to be included in BCAP.

Response: The definition of ‘‘biobased product’” in the 2008 Farm Bill gave the
Secretary of Agriculture discretion to determine which products could be considered ‘‘a
commercial or industrial product (other than food or feed) that is composed, in whole
or in significant part, of biological products, including renewable domestic agricultural
materials and forestry materials or an intermediate ingredient or feedstock.”” In
determining whether a commercial or industrial product will be considered ‘‘biobased’’
for BCAP, CCC will use the standards set by USDA’s Biopreferred Procurement
Program under the regulations at 7 CFR part 2902.

Definitions—Biomass Conversion
Facility (§ 1450.2)

Comment: Keep the definition of biomass conversion facility as it appears in the
proposed rule.

Response: In response to other

comments (discussed in other sections), the definition of biomass conversion facility was
amended in this final rule to replace the term ‘‘eligible material’” with ‘‘renewable
biomass,”” to clarify that a qualified biomass conversion facility is not restricted to only
using eligible material, but may also process other types of renewable biomass that are
not eligible for BCAP matching payments.

Definitions—Conservation Plan
(s 1450.2)

Comment: Define ‘‘conservation plans,’” ‘‘forest stewardship plans,’” and ‘‘equivalent
plans.”” Make the requirements for all such plans consistent.

Response: The rule defines ‘‘conservation plan’’ and ‘‘forest stewardship plan.”” The
definitions have been amended slightly to be consistent with the relevant authorizing
legislation for each while also being specific to BCAP. The term ‘‘conservation plan™’
is generally consistent with the definition applicable to Title II conservation programs in
the 2008 Farm Bill, modified slightly to apply to eligible crops and eligible material, as
appropriate. The definition for ‘‘forest stewardship plan’’ is consistent with the
Cooperative Forestry Assistance Act of 1978, as amended (16 U.S.C. 2103a). There
may be land eligible for BCAP with similar plans approved by States or other agencies
that serve the same purpose and have similar goals, objectives, and terms. A
definition for ‘‘equivalent plan’’ is included in the regulation as a result of the
comments. Our intention is to review those situations and determine whether they are
consistent and, if so, permit those equivalent plans to be used. References to ‘equivalent
plan’’ were added throughout the rule.
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Definitions—Eligible Crop (§ 1450.2) Comment: Do not consider trees as a form of
renewable biomass.

Response: The definition of renewable biomass is specified by the 2008 Farm Bill and
includes trees. Therefore, no change to the rule was made in response to this
comment.

Comment: Use the IRS definition of closed-loop biomass for the definition of eligible
crops.

Response: CCC understands that the IRS definition of ‘‘closed loop biomass’’ is
inconsistent with the 2008 Farm Bill’s definition of *‘eligible crop’’ that, among other
things, permits eligible crops to be converted to heat, biobased products, and advanced
biofuels as well as electricity. Therefore, no change to the rule was made in response to
this comment.

Comment: Sugarcane should be considered as an eligible crop.

Response: The 2008 Farm Bill specifically excludes from the definition of eligible crops
or eligible materials any crop that is eligible to receive payments under Title I of the
2008 Farm Bill. ‘‘Payments’” are not made under Title I of the 2008 Farm Bill with
respect to sugarcane, but rather, nonrecourse loans are made to eligible entities.
Therefore sugarcane is not excluded from BCAP. Crops eligible for Title I payments
for which producers have elected not to enroll those crops in Title I programs remain
ineligible for BCAP.

Comment: Exclude all Title I crops and crop residues from being considered as eligible
crops.

Response: Title 1 crops are explicitly excluded as eligible crops; however, Title I crop
residues may qualify for matching payments so long as they meet all other
requirements for collection, harvest, storage, and delivery.

Comment: Exclude noxious or invasive species as eligible crops.

Response: Under the 2008 Farm Bill’s definition of *‘eligible crop,’” any plant that is
noxious or invasive or has the potential to become noxious or invasive is excluded.
Noxious or invasive status is generally established at the State level. No change to the
rule was made in response to this comment.

Comment: Eligible crops should include giant miscanthus, pennycress, black locust,
guayule, hemp, high- biomass sorghum, and energy cane.

Response: Project sponsors must specify eligible crops for the project area; those crops
cannot include plants that are considered noxious or invasive or have the potential to
become noxious or invasive in the State. Therefore these crops may be eligible crops in
some States, but not in others. No change to the rule was made in response to this
comment.
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Comment: Expand the definition of eligible crop and renewable biomass to include
crops cultivated on Federal property.

Response: The 2008 Farm Bill excludes Federal- or State-owned land from eligibility
for the establishment payments and annual payments portion of BCAP, so crops from
that land, including privately owned biomass, cannot be eligible crops. Privately owned
biomass grown on Federal- or State-owned land is ineligible for BCAP project areas. No
change to the rule was made in response to this comment.

Definitions—Eligible Material (§ 1450.2)

Comment: Include Title I grains and oilseeds as eligible for matching payments if the
farmer does not receive Title I subsidies for these crops. Barley dockage, which may
include barley grain, should also be eligible for matching payments.

Response: As specified in the 2008 Farm Bill, the definition of ‘‘eligible material”
excludes, amongother things, any crop eligible to receive payments under Title I of the
2008 Farm Bill. The definition in the 2008 Farm Bill does not include an option for a
producer to choose between BCAP matching payments or Title I benefits. Crops
eligible for Title I programs where producers have elected to not enroll those crops in
Title I programs are ineligible under BCAP. Likewise, any dockage or foreign material
from non- contract acreage would be ineligible if it is comingled with ineligible Title I
commodities. No change to the rule was made in response to this comment.

Comment: CCC should remove the 20 percent cap on payments for Title I residues that
was in the NOFA.

Response: The rule was changed and the cap is not included in the regulation.
Definitions—Eligible Material Owner (§ 1450.2)

Comment: Clarify the definition of eligible material owner, particularly with regard to
stumpage.

Response: “‘Owner’” or ‘‘ownership’’ are commonly understood terms that do not need
further definition and are not used in a special way in this rule. In the case of
stumpage, the person who has purchased the right to harvest timber on the land clearly
meets the definition of ‘‘a person or entity having the right to collect or harvest eligible
material.”” No change to the rule was made in response to this comment.

Definitions—Native Sod (§ 1450.2)

Comment: Clarify the definition of ‘‘native sod,’’ refer to the 2008 Farm Bill
definition, and be explicit in its relation to eligible lands such as grasslands, rangelands,
and pasturelands.

Response: Under BCAP, land that is “‘native sod’’ as of the date of the 2008 Farm
Bill’s enactment is excluded from eligible land. This rule uses the 2008 Farm Bill’s
definition of native sod found at section 12020 of the 2008 Farm Bill, which amends
the Federal Crop Insurance Act (7 U.S.C. 1508) to add that definition. Native sod
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determinations must be made on a case- by-case basis because all three land uses
(grasslands, rangelands, and pasturelands) may have been plowed at some point prior
to the date of enactment of the 2008 Farm Bill; therefore, the rule does not clarify a
specific relationship between native sod and grasslands, rangelands, and pasturelands.
No change to the rule was made in response to this comment.

Comment: Include ‘‘native sod’’ as eligible land.

Response: The 2008 Farm Bill explicitly excludes ‘‘native sod’’ from the definition of
eligible land. Therefore, no change to the rule was made in response to this comment.

Definitions—Nonindustrial Private Forest Land (§ 1450.2)

Comment: Clarify the definition of nonindustrial private forest land and reference
language in the Cooperative Forestry Assistance Act.

Response: We corrected to the definition to refer to section 5(c) of the Cooperative
Forestry Assistance Act of 1978, as amended (16 U.S.C. 2103a), as required by the
2008 Farm Bill definition of eligible land.

Comment: Replace the ‘‘publicly traded corporations’’ exclusion in the definition of
nonindustrial private forest land with a per producer acreage limit. Include publicly
traded land as nonindustrial private forest land and limit the number of nonindustrial
private forest land acres a producer may enroll in contract acreage.

Response: The definition for nonindustrial private forest land in the proposed rule
incorrectly excluded publicly traded corporations and accordingly has been revised in
this final rule to remove that exclusion. That is consistent with the 2008 Farm Bill.
However, implementing a contract acreage limit is not consistent with the

2008 Farm Bill. Therefore, that suggestion was not adopted. Project area applications,
however, may propose the geographic boundaries within which contract acreage may be
offered, will limit contract acreage for some producers.

Definitions—Producer (§ 1450.2)

Comment: Be consistent with the use of ‘‘participant’ and ‘‘producer’’ throughout the
rule.

Response: The terms ‘‘participant’” and ‘‘producer’” are not synonymous. The term
““producer’’ is a generic reference to those individuals and entities who are owners,
operators, and tenants who may or may not be enrolled in an FSA program. A
“‘participant’’ is an individual or entity who is an owner, operator, or tenant who is
enrolled in an FSA program. No change to the rule was made in response to this
comment. A ‘‘producer’’ is an owner or operator of contract acreage that is physically
located within a BCAP project area so long as the person or entity has a risk of loss in
the crop.

Definitions—Related-Party Transaction (§ 1450.2)
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Comment: The provisions on related- party transactions are inappropriate because of
the vertically, geographically, and otherwise integrated nature of the forestry products
industry. Add provisions to the definition of related- party transactions to encourage
cooperatives.

Response: We have removed *‘related- party transactions’’ as a limitation under the
matching payments. However, to ensure fair and consistent implementation, in becoming
“‘qualified’” as described under § 1450.101, a biomass conversion facility must agree,
among other things, that all transactions will be market based regardless of whether an
individual or entity will receive a matching payment. If it is determined by CCC that a
person or business has restructured or engaged in related party transactions for the
purpose of defeating the intent of BCAP, or to circumvent the provisions of this rule
and its related requirements, or to obtain payment not otherwise entitled, then any part
of any program payment otherwise due or paid to such person during the applicable
period may be required to be refunded with interest as determined appropriate by CCC.
Any eligibility determination that was based, in whole or part, on a scheme or device
will be rescinded. A scheme or device includes, but is not limited to coercion, fraud,
misrepresentation, depriving any other person of a payment, or obtaining a payment that
otherwise would not be payable.

Definitions—Socially Disadvantaged Farmer or Rancher (§ 1450.2)

Comment: Include Native Hawaiians in the definition of socially disadvantaged.
Response: The definition has been corrected to include Native Hawaiians.
Definitions—Yard Waste (§ 1450.2)

Comment: For yard waste, include brush and chips, construction and demolition and
municipal solid wastes, and material generated as planned management or urban forests.

Response: The 2008 Farm Bill does not explicitly define yard waste. CCC considers
yard waste to be any renewable biomass generated from municipal or residential land,
such as urban forestry materials, construction or demolition materials, trimmings from
grasses and trees, or biomass removed due to invasive species or weather- related
disaster, that can be separated from and has low potential (such as contamination with
plastics, metals, chemicals or other toxic compounds that cannot be removed) for the
generation of toxic byproducts resulting from conversion, and that otherwise cannot be
recycled for other purposes (such as post-consumer waste paper).

General (§1450.3)

Comment: There should be stringent guidelines to biomass production to promote
environmental and climate sustainability, including provisions to prevent over-
harvesting, guidelines being developed by the Council of Sustainable Biomass
Production, favoring harvesting practices that have been recognized as sustainable.

Response: Eligible material owners must obtain conservation plan, forest stewardship
plan, or equivalent plan in order to receive a matching payment. The establishment
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payments and annual payments part of BCAP already required such plans. These
plans address natural resource concerns including the sustainable harvesting of biomass,
when appropriate, by addressing the site- specific needs of the landowner.

Comment: Matching payments should be targeted to certain businesses (for example,
those with less than 60 employees) where local ownership and local economic benefits
are involved, to help small town economies and encourage investment in infrastructure
and equipment, so resources can be directed to increase plantings of

biomass crops.

Response: The 2008 Farm Bill does not authorize limiting payments to any subset of
eligible participants except as might be produced by a cap on the funding for BCAP or
other restrictions that flow from the 2008 Farm Bill. The statute, however, does
require the Secretary to consider the opportunity for producers and local investors to
participate in the ownership of the biomass conversion facility when selecting BCAP
project areas. No change to the rule was made in response to this comment.

Comment: Target payments to aid the development of new sustainable biomassused
for approved facilities such as for newly emerging biomass resources that require
development of specialized equipment for harvest.

Response: A project sponsor may propose a project area to develop new sustainable
biomass that will be considered according to § 1450.202. However, BCAP funding is
not authorized to develop specialized harvesting equipment under either the matching or
establishment and annual parts of BCAP. No change to the rule was made in response
to this comment.

Comment: The proposed options for matching payments would penalize early adopters
by tying those payments to a historical baseline of biomass consumption or biomass
conversion facility output.

Response: The options in the proposed rule that required documentation of a historical
baseline, and paid only for the amount above that baseline, were not adopted in this
final rule. Therefore, we believe that the matching payments provisions in this rule
will not penalize early adopters.

Violations (§ 1450.4)
Comment: Strengthen or increase penalties for violations.

Response: This rule has similar violation provisions to other CCC and FSA programs.
The section on violations provides remedies up to termination of the contract. Other
civil and criminal actions may also apply as they generally apply for other CCC and
USDA programs. No change to the rule was made in response to this comment.

Scheme or Device (§ 1450.11)

Comments: Clarify what constitutes a ‘‘scheme or device.”
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Response: A ‘‘scheme or device’’ is generally an action that tends to defeat the
purpose of a program. As specified in the regulation, ‘A scheme or device includes, but
is not limited to, coercion, fraud, misrepresentation, depriving any other person or legal
entity of any payments, or obtaining a payment that otherwise would not be payable.”’
Scheme or device determinations are made on a case-by-case basis due to the unique
nature and circumstances surrounding specific scenarios or actions. BCAP participants
who think that a particular activity might be considered a ‘‘scheme or device’’ should
seek an official clarification from FSA. No change to the rule was made in response to
this comment.

Filing of False Claims (§ 1450.12)

Comments: Establish a formal reporting mechanism to report when a false claim has
been filed.

Response: There are established reporting options. Violations of laws and regulations
relating to USDA programs that may include criminal activity such as bribery,
smuggling, theft, fraud, endangerment of public health or safety; mismanagement or
waste of funds; workplace violence; employee misconduct; and conflict of interest may
be reported by calling (800) 424-9121, (202) 690-1622, or (202) 690— 1202 (TDD), by
writing to USDA, Office of Inspector General, P.O. Box 23399, Washington, DC
20026-3399, or by e-mailing usda-hotline@oil.usda.gov. No change to the rule was
made in response to this comment.

Matching Payments in Subpart B

Comment: Matching payments create an uneven playing field for producers and
consumers of renewable biomass by subsidizing existing renewable biomass in a way
that may delay expansions of new biomass crops.

Response: BCAP provides funding for both existing renewable biomass and for the
establishment of new biomass crops. The BCAP regulation requires that qualified
biomass conversion facilities pay a fair market price for biomass.

Comment: Biomass conversion facilities should be eligible material owners.

Response: Biomass conversion facilities may be eligible material owners if they meet all
other requirements.

Comment: Only provide matching payments for eligible materials converted to advanced
biofuels that support the Renewable Fuel Standard Program of the Energy Independence
and Security Act of 2007.

Response: For BCAP, the 2008 Farm Bill includes renewable biomass to be converted
to advanced biofuels as well as to be converted to heat, power, and biobased products.
Where appropriate, BCAP is intended to work in harmony with other legislation and
other Federal government programs. The programmatic outcomes of BCAP will help
ensure that the goals of the Renewable Fuel Standard Program of the Energy
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Independence and Security Act of 2007 are met. No change to the rule was made in
response to this comment.

Comment: There are ways to limit and target the matching payments portion, including
a national approach where all eligible material owners would be eligible to receive
matching payments regardless of project area boundaries, a regional approach that
recognizes regional differences in renewable biomass markets, a local approach that
limits matching payments to eligible material owners within project areas, and an
eligible material owner cap approach that would limit the total amount of matching
payment funds an eligible material owner may receive in order to ensure a fair
distribution of funds among all eligible material owners.

Response: Matching payments are available nation-wide regardless of project area
boundaries. Regional markets will be taken into consideration when determining if there
is the potential for eligible material to be used to produce a higher-value product. Other
than the 2-year duration limit on payment availability for an eligible material owner,
there is no authority under the 2008 Farm Bill to limit BCAP matching payments as
the commenters suggest.

Comment: Base matching payments language on industry standards, refer to and
address the major biofuels currently in production including ethanol, biodiesel, and
biojetfuel, and adopt standard industry language when discussing advanced biofuels.

Response: The language in this final rule is generally based on the 2008 Farm Bill
language and definitions. The purpose of BCAP is to develop a non- traditional crop
base of biomass feedstocks. The manufacture of biofuels in accordance with industry
standards is outside the scope and authority of this rule. No change to the rule was
made in response to this comment.

With regards to units of measurement, BCAP is a biomass feedstock supply program,
so it is appropriate for the operational units of the program to be tons rather than
gallons as is more common for biofuel programs. For example, forest trimmings are not
conventionally measured in gallons.

Comment: Is BCAP meeting its stated purpose to assist agricultural and forest
landowners, given the long chain of actors (landowners, harvesters, aggregators, and
facilities) involved in the matching payments?

Response: This rule clarifies § 1450.103 requiring that the eligible material must be
harvested or collected directly from the land by the eligible material owner and provides
that BCAP participants receive a fair market price for all eligible material delivered to
qualified biomass conversion facility.

Comment: There is not enough information collected regarding eligible material point-of-
origin. The administrative burden associated with BCAP should be reduced to the extent
practicable.
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Response: Our goal is only to collect the information that is necessary for the
proper operation and oversight of BCAP and to ensure that BCAP payments are
proper. Therefore, required information includes identifying appropriate farm and tract
information related to the source of the eligible material.

Comment: The matching payments should be distributed to all renewable biomass
producers and consumers, maintaining fairness and competition in the renewable biomass
markets, and encouraging long-term investments.

Response: This rule, which implements the authority in the 2008 Farm Bill, is
structured to provide all eligible material owners equal opportunities to receive matching
payments, maintain fairness and competition, and encourage long-term investments in
renewable biomass markets. No change to the rule was made in response to this
comment.

Comment: Redirect the funding for matching payments to biomass conversion facility
equipment investments, tax credits, conversion processes that show potential in the
long run, and for upgrading existing biomass conversion facilities.

Response: BCAP funding for those activities are not authorized by the 2008 Farm Bill.

Comment: Matching payments will not be effective in achieving program purposes
unless new or additional activities by existing biomass conversion facilities are
supported. Existingbiomass conversion facilities will be placed at an unfair
disadvantage if matching payments support new or additional activities rather than all
activities equally.

Response: All biomass conversion facilities meeting the qualification requirements will
be approved. No change to the rule was made in response to this comment.

Comment: There may be adverse environmental impacts of matching payments because
there is not an enforcement mechanism to ensure that agricultural and forest resources
are sustainably harvested on a renewable or recurring basis.

Response: Under this final rule, eligible material owners will be required to obtain a
conservation plan, forest stewardship plan, or equivalent plan as a condition of receiving
a matching payment. These plans generally address natural resource concerns including
the sustainable harvesting of biomass, when appropriate, by addressing the site- specific
needs of the landowner. The plan must include the purpose of the harvest, the volume
of eligible materials to be harvested, the total number of acres harvested, and the name
of the eligible material owner.

Comments: Woody eligible materials should be harvested according to a plan supported
by the American Loggers Council’s Certified Master Logger Program.

Response: Under this final rule, eligible material owners will be required to obtain a
conservation plan, forest stewardship plan, or equivalent plan as a condition of receiving
a matching payment.
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Qualified Biomass Conversion Facility (§ 1450.101)

Comment: Why are matching payments made to eligible material owners rather than to
qualified biomass conversion facilities?

Response: The 2008 Farm Bill specifies that matching payments be made to eligible
material owners for the collection, harvest, storage, and transportation of eligible material
to a biomass conversion facility. No change to the rule was made in response to this
comment.

Comment: Favor more efficient or advanced conversion processes over less efficient or
advanced conversion processes.

Response: The purpose of BCAP is to develop a non-traditional crop base of biomass
feedstocks. The manufacture of biofuels in accordance with varying degrees of conversion
efficiency is outside the scope and authority of this rule. No change to the rule was
made in response to this comment.

Comment: Some conversion processes that qualified under the NOFA should not be
allowed to qualify under the final rule. Specifically, facilities generating power as a
byproduct or in support of their normal operations or facilities that directly convert
renewable biomass into power should not qualify under the final rule.

Response: The definition of biomass conversion facility as specified in the 2008 Farm
Bill specifically includes a facility that converts renewable biomass into power, so we
cannot exclude those facilities. Any biomass conversion facility that qualified under the
NOFA will be required to enter into a new agreement with CCC that contains
provisions based on this final rule, which reflects changes made in response to these and
other comments. The major changes that will impact the agreement include clarifications
to the collection, harvest, storage, transportation and delivery requirements in § 1450.103
and removal of the ‘‘related-party transaction.’’” Also, biomass conversion facilities will
be required to certify that the eligible material for which BCAP payment was issued
that are not crop residues are byproducts of preventative treatments that are removed
to reduce hazardous fuels, to reduce or contain disease or insect infestation, or to restore
ecosystem health.

Comment: All renewable biomass consuming facilities should qualify under the final
rule, specifically including plant nurseries, sawmills, anaerobic digesters, particleboard
facilities, composting facilities, and briquette, wood pellet, wood shaving, wood chipping,
and charcoal producing facilities.

Response: Based on the definition specified in the BioPreferred Procurement Program,
which states that products with significant market penetration as of 1972 are not
considered biobased products, then plant nurseries, sawmills, particleboard, facility,
composing facilities, and charcoal facilities may not qualify as biomass conversion
facilities because these products do not meet the definition. The facilities, however, can
qualify as biomass conversion facilities for purposes of heat, power or biofuels
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generation provided that the eligible materials meet the specifications of § 1450.103.
No change to the rule was made in response to this comment.

Comment: Provide assistance to facilities for marketing biomass conversion facility
products.

Response: The 2008 Farm Bill does not authorize such assistance. No change to the
rule was made in response to this comment.

Comment: Biomass conversion facilities should offer investment opportunity to local
producers to help keep more of the funding within the community.

Response: There is no requirement in the 2008 Farm Bill, and therefore no requirement
in the rule, to require local investment opportunities as a condition to become a
qualified biomass conversion facility. The 2008 Farm Bill, however, does require the
Secretary to consider the opportunity for producers and local investors to participate in
the ownership of the biomass conversion facility when selecting BCAP project areas.
Project proposals submitted under Subpart C for the establishment payments and annual
payments must address criteria that consider the opportunity for producers and local
investors to participate in the ownership of the biomass conversion facility in the
proposed BCAP project area. No change to the rule was made in response to this
comment.

Comment: Legally-binding contracts should be required between eligible material owners
and biomass conversion facilities.

Response: We amended the final rule to require a contract, agreement, or legally binding
letter of intent with an application for a matching payment.

Comment: Verify biomass conversion facility procurement practices to ensure that
biomass conversion facilities allow all eligible material owners the opportunity to sell
eligible material. There are concerns due to the ‘‘captive market’’ nature of renewable
biomass supply chains.

Response: The final rule adds a provision that requires biomass conversion facilities to
pay fair market value for eligible material regardless of whether the seller has applied for
or receives a BCAP matching payment.

Comment: Biomass conversion facilities should be allowed to charge a BCAP
administrative or service fee.

Response: Charging an administrative, service, processing or similar fee because an
eligible material owner is a BCAP participant is not authorized by the 2008 Farm Bill.
The payment being matched should reflect the net output of the facility. A payment
by the facility of $20 with a return of a $5 fee should only producea $15 match since
that was the actual net outlay to be matched. CCC has no authority over the private
contractual arrangements between an eligible material owner and a biomass conversion
facility. Because the intent of BCAP matching payments to eligible material owners also
provides an indirect incentive to facilities to consider biomass as an option for heat,
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power, biobased products, or biofuels, it is presumed that eligible material owners
would be disinclined to increase the indirect benefit to the facility by the payment of an
administrative fee. Such instances are encouraged to be reported to the FSA county
office for evaluation. Should any arrangement between the eligible material owner and
the biomass conversion facility, however, comprise any portion of BCAP matching
payment, or its equivalent, as determined by CCC, it may be considered a scheme or
device to circumvent the BCAP program and all appropriate penalties will ensue.

Comment: Require a chain-of-custody certification using the Forest Stewardship
Council, Sustainable Forestry Initiative Program, or other mechanism to demonstrate the
reliability of the biomass source.

Response: Establishing chain-of- custody that would ensure that the identity of eligible
material would be preserved would be overly burdensome. Accordingly, this comment
was not adopted. However, CCC will collect farm and tract data through FSA’s farm
records system to identify the source of the eligible material for which a matching
payment is requested. No change to the rule was made in response to this comment.

Comment: Make the biomass conversion facility qualification process more flexible. For
example, reduce permit requirements to allow a facility to apply for qualification before

it is operational and when permits are only applied for, because feedstock development

may require several years.

Response: A biomass conversion facility may become qualified before it is operational,
but only after it obtains all necessary permits. No change to the rule was made in
response to this comment.

Comment: Biofuel companies may require farmers to sign long-term contracts to ensure
low-cost feedstock supply. Mills may be dropping payment rates due to BCAP
matching payments by as much as 40 percent while landowners are simultaneously
raising stumpage prices.

Response: A producers’ decision whether to enter into a long-term contract with a
biofuel company does not involve CCC and is outside the scope of BCAP. Sucha
contract between a farmer or landowner and a biofuel company is a private transaction
that is separate and distinct from the activities and authority of CCC.

Comment: Biomass conversion facilities with gross sales values exceeding $25 million
should be ineligible.

Response: That restriction on eligibility is not authorized by the 2008 Farm Bill. No
change to the rule was made in response to this comment.

Comment: There were many comments about the standards for moisture content and
measurement that did not represent a consensus. Suggested approaches included
adopting industry standards for moisture content, adopting standard moisture contents of
45-50 percent, real-time moisture testing, testing of every load, and randomly testing
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moisture contents. Recommendations on measuring moisture content included taking
regional, weekly, monthly, quarterly, bi-annual, and annual moisture averages.

Response: The proposed rule and this final rule include provisions for matching
payments to be adjusted to a ‘‘dry ton’’ basis. This ensures that the many different
kinds of eligible material are treated similarly. Because of the significant differences
between types of eligible materials, industry practices, and the potential for
technological change, specific moisture measurement protocols are not specified in the
BCAP regulation. No change was made to the final rule as a result of this comment.
CCC believes that specifying the technology or methods used to measure dry tons is
unnecessarily limiting and not required.

Comment: The exclusion of satellite delivery sites or biomass conversion operations
from BCAP participation creates a competitive disadvantage for biomass conversion
facilities with off- site chipping facilities.

Response: Satellite delivery sites may be an important component of certain biomass
conversion facilities and we will consider materials delivered to a satellite facility of a
conversion facility as delivered to the facility. All other eligibility conditions for eligible
material will continue to apply.

Eligible Material Owner (§ 1450.102)

Comment: Loggers who are not BCAP participants need a way to recover lost revenue
if the market responds to BCAP by lowering the cost of biomass feedstock.

Response: The requirements in this section for eligible material owner are specified in
the 2008 Farm Bill. If loggers meet the definition of eligible material owner, they are
eligible for BCAP. The purpose of BCAP is to develop a non-traditional crop base of
biomass feedstocks. The revenue of participants and non-participants is outside the
scope and authority of this rule.

Comment: The eligibility of eligible material owners should be tied to the person that
can present legal title for harvest and transport of material.

Response: An eligible material owner is one who has the right to collect or harvest the
eligible material, as specified in this rule with the risk of loss in the product. As
specified further in § 1450.3, ‘“Eligible Material,”” the material must have been harvested
or collected directly from the land. Language about risk of loss has been added.

Comment: There should be a definition for ‘‘related-parties.”” The restrictions on related
party transactions are not authorized by the 2008 Farm Bill. Some commenters
provided alternative definitions for ‘‘related party’’ and ‘‘related party transaction.”
Others suggested exceptions that should apply to the ‘‘related parties’” provisions.

Response: This rule removes all references to ‘related-party transactions.”” CCC has
replaced references to ‘‘related-party transactions’” with a requirement at § 1450.103 for
market-based transactions to provide that a facility may not pay different rates for
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the same product based on whether the seller is participating in BCAP or pay
inflated rates for whatever reason.

Eligible Material (§ 1450.103)

Comment: Oppose CCC discretion to modify the definition of eligible material when
determining whether specific materials are eligible for matching payments and subsequent
placement on the eligible materials list.

Response: Determining whether a specific material is on the eligible materials list is not
a modification of the definition. CCC does not have the discretion to modify the 2008
Farm Bill definition of eligible material. The 2008 Farm Bill defines eligible material as
renewable biomass, with a number of exceptions. As we did for the NOFA, we intend
to continue consulting with USDA experts and other stakeholders when evaluating
whether a specific material should be considered an eligible material, within the 2008
Farm Bill definition.

Comments: Commenters had various suggestions for eligible materials. Include Title 1
crop residues as eligible for matching payments. Corn stover and sugarcane bagasse
should be eligible for matching payments. Corn stover, wheat straw, and rice hulls
should not be eligible for matching payments.

Response: The 2008 Farm Bill excludes from eligible material those crops that are
eligible for assistance under Title I; however, this exclusion applies only to the
commodity itself and not to any crop residue associated with producing that
commodity. For example, corn grain is excluded from receiving matching payments, but,
provided that it is otherwise eligible, other parts of the corn plant may be eligible for a
BCAP matching payment. Title I crop residues that are separated from the Title I
grain, kernel, or oilseed at the point of collection or harvest are eligible for matching
payments; however, crop residues that are separated from the Title I grain, kernel, or
oilseed after the crop is collected or harvested are not eligible for matching payments.
No change to the rule was made in response to this comment. Bagasse, corn stover,
wheat straw, and rice hulls are eligible if they are collected, harvested, transported, and
delivered as specified in the BCAP regulations; see the table above for details about
when these materials may be eligible versus ineligible. The separation must have
occurred on the land and not occurred because the material would normally have been
delivered along with the higher valued parts of the plant.

Comment: CCC should consider non- Title I materials as eligible for matching payments
including dried distillers grains, nut shells, energy cane, and sweet or high-biomass
sorghum. CCC should propose a formal process for determining which eligible materials
may otherwise be used for higher-value products and the processes would include
consultation with State Foresters.

Response: The 2008 Farm Bill provides the definition for eligible material. CCC will
provide a public list of eligible materials that meet the 2008 Farm Bill definition of
eligible material, specifying which qualify for BCAP payments, and will make that list
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available electronically and through FSA field offices. When new materials are
proposed, such as, nut shells, energy cane, and sweet or high-biomass sorghum, FSA
will consult other USDA and Federal agency experts to determine whether the new
materials are additions to the eligible materials list and whether or not they qualify for
BCAP payment. No change to the rule was made in response to this comment.

Comment: Materials from urban sources should not be considered yard waste including;
tree trimmings, disaster debris, and pallets.

Response: BCAP’s purpose is generally limited to agricultural and forest land owners
and operators for matching payment purposes. No change to the rule was made in
response to this comment, because the rule already excludes yard waste from any
source as an eligible material.

Comment: Need clarification on eligible materials that may otherwise be used for
higher-value products, such as forest thinning materials, bark, slash, wood chips (hard
and soft), wood waste, and wood residues (including sawdust), some of which should
be eligible to receive a matching payment.

Response: We expanded and clarified the provisions in § 1450.103 in response to this
comment. Otherwise eligible materials that may be used to produce higher-value products
do not qualify for matching payments under the final rule regardless of whether the
material comes from Federal or non-Federal land. Payments are not authorized for
otherwise eligible materials if they must be separated from a higher-value product after
delivery to the biomass conversion facility. In many cases, wood waste materials would
not be eligible because they could be used for higher-value products or are included
with non-organicindustrial materials. Local or regional markets will be used to
determine if particular deliveries will be eligible for BCAP matching payments.

Comment: There should be partial payments for eligible materials that are comingled
with ineligible material. How will partial payments for comingled loads be verified?

Response: This rule adds a

requirement to § 1450.103 that payments are not authorized for otherwise eligible
material that must be separated from a higher-value product after delivery to a biomass
conversion facility.

Comment: Eligible material owners that violate Executive Order 13112 on Invasive
Species should not be responsible for the removal costs associated with the spread or
establishment of noxious or invasive species as a result of activities related to receiving
matching payments.

Response: As a condition of applying for a matching payment, an eligible material
owner must obtain a conservation plan, forest stewardship plan, or equivalent plan.
Violation of Executive Order 13112 would be considered a violation of the plan. No
change to the rule was made in response to this comment. The issue of removal costs is
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outside the scope of BCAP; material owners who violate Executive Order 13112 may
be subject to penalties under State or other Federal laws.

Comment: The eligible materials list should be published in the final rule.

Response: We included an example list of how eligible materials qualify for payment.
As discussed above, the up to date list will be publicly available through the FSA
Web site and at FSA county offices. Instead, this rule provides the criteriaupon
which decisions will be made to determine whether a material is an eligible material and
whether or not it qualifies for BCAP payments and the responses to comments in this
final rule clarify examples already determined to be eligible or ineligible. No change to the
rule was made in response to this comment.

Comments. Include black liquor as an eligible material and as an advanced biofuel.

Response: Black liquor, an inorganic waste industrial by-product of the kraft process
used in pulp manufacturing, is a product that historically was discharged into
waterways, and today is processed through recovery boilers to retrieve chemicals for
cost-efficiency purposes, with the process generating heat for power. The establishment
of BCAP in the 2008 Farm Bill was designed to cultivate a new nationwide crop base
of non-food, non-feed biomass for new uses of energy. Black liquor is not an eligible or
ineligible material, it is not a feedstock, but rather a product of feedstocks. Eligible
materials that can be attributed to the creation of black liquor are materials that were
delivered principally for the manufacture of a higher-value product that is not heat,
power, biobased products, or biofuels, not for the recovery of chemicals where energy is
an ancillary side effect and therefore do not qualify for matching payments.

Signup (§ 1450.104)

Comments: Use qualified biomass conversion facility settlement sheets to issue matching
payments rather than documents provided by the eligible material owner.

Response: As with other FSA and CCC programs, the recipient of the payment is
responsible for the accuracy and completeness of the information on the application for
payment. As specified in this rule, a settlement sheet is one of the pieces of
documentation that an eligible material owner must provide to FSA to receive payment.
Qualified biomass conversion facilities are required to retain all documentation for a
period of 3 years from the date of delivery should it become necessary for auditing or
other purposes to validate data. No change to the rule was made in response to this
comment.

Comments: There should be a 2 week signup period each quarter for matching
payments.

Response: Having a continuous signup is more flexible for eligible material owners
accommodates seasonal and geographic differences in the local marketplace and permits
county offices to better manage heavy workloads. No change to the rule was made in
response to this comment.
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Payments (§ 1450.106)

Comment: Spatial distance should be considered when determining matching payment
rates.

Response: The 2008 Farm Bill requires that payment be made based on the payment
made by the biomass conversion facility, with no provision for an additional requirement
that the material be harvested within a certain distance of the facility. No change to the
rule was made in response to this comment.

Comment: Allocate funds quarterly to ensure equal distribution of funds across all
quarters. Only approve requests for payments for sales receipts within one year from
the date the receipt was issued. Extensions should be considered for contracts when
delivery was delayed at no fault of the eligible material owner.

Response: When the final rule becomes effective, FSA intends to begin regular
allocations of funding to meet local needs. When an application is submitted, the
approval will provide a reasonable period of time for biomass deliveries, after which,
the approval may be withdrawn and the funds de- obligated. Where appropriate, FSA
county offices will consider extension requests to the dates of delivery that were
included in the application. No change to the rule was made in response to this
comment.

Comment: CCC should issue early partial payments for large volume contracts.

Response: Partial payments will be authorized for discrete, segregable deliveries that are
part of a single application. Payments, or payment advances, are prohibited before the
delivery period starts, or before proof of payment for delivery is presented to the FSA
county office. No change to the rule was made in response to this comment.

Comments: Commenters had various suggestions related to the 2-year payment period
for matching payments.

CCC should address an eligible material owner’s lost time due to the NOFA
termination.

CCC should start the 2-year clock ofall eligible material owners, or at least stop the
clock on the date the proposedrule was published or the last date of performance,
whichever was later.

CCC should make the 2-year period shorter. CCC should extend the time period to 3
to 7 years.

Response: The 2008 Farm Bill requires a payment limit of 2 years, which is not
changing with this rule. Payments will be for a term not to exceed 2 years beginning
from the date that CCC issues the first payment. New participants will be eligible for
payments for a period of 2 years beginning from the date their first matching payment
is made after the effective date of this rule. CCC will determine how to take into
account participants during the NOFA period. At the least, the 2-year period will be
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considered stopped during the period between the end of matching payments received
during the NOFA and the beginning of CCC matching payments for new deliveries by
the participant.

Anyone who wants to participate in BCAP, including eligible material owners and
biomass conversion facility owners, will need to apply under the BCAP regulations, no
one will be grandfathered in based on applications approved under the NOFA.

The authorizing statute provides for a 2-year limitation on matching payments; no
additional limitations are authorized. Efforts by BCAP participants to restructure after
the 2-year limitation expires in order to obtain additional matching payments may be
considered a scheme or device and may result in permanent debarment from BCAP. If
it is determined by CCC that a person or business has restructured or engaged in related
party transactions for the purpose of, or having the effect of, defeating the intent of
BCAP (including an action to defeat the 2-year limit on payments), or to circumvent
the provisions of this rule and its related requirements, or to obtain payment not
otherwiseentitled, then any part of any program payment otherwise due or paid to
such person during the applicable period may be required to be refunded with interest as
determined appropriate by CCC. Any eligibility determination that was based, in whole
or part, on a scheme or device will be rescinded. A scheme or device includes, but is not
limited to coercion, fraud, misrepresentation, depriving any other person of a payment,
or obtaining a payment that otherwise would not be payable.

Comment: Reduce the $45 per dry ton payment limit to $30 per dry ton. Response:
The 2008 Farm Bill provides that the upper limit on matching payments be ““* * *
equal to not more than $45 per ton.”” CCC will issue payments at rates lower than
$45 per ton where local market prices reflect lower rates—hence the term “‘matching
payments.”” No change to the rule was made in response to this comment.

Comment: The proposed rule included several options for calculating payments.
Commenters had various suggestions for all three options, as well as suggestions for
alternative rate structures including structures to favor dedicated energy crops, based on
greenhouse gas reductions, fossil fuel displacement, whether the materials were derived
from land with a conservation plan, forest stewardship plan, or equivalent plan and
based on biomass conversion facility output. Some commenters suggested giving ‘ ‘bonus
payments’’ for eligible materials that are carbon neutral or negative. Commenters also
suggested implementing a price floor or minimum that biomass conversion facilities must
pay to eligible material owners.

Response: The rule reflects that the 2008 Farm Bill provides for matching payments
to be paid at a rate of $1 for each $1 per dry ton provided by a qualified biomass
conversion facility for the market-based sale of eligible material in an amount not to
exceed up to $45 per dry ton. There are no tiered payments based on type of
biomass or on use above a historical baseline.
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Comment: Matching payments should be based on the actual ‘‘collection, harvest,
storage and transportation costs’’ of eligible materials rather than the biomass conversion
facility gate price of eligible materials.

Response: The 2008 Farm Bill requires that payments be based on matching the
amount paid by a qualified biomass conversion facility. No change to the rule was made
in response to this comment.

Establishment Payments and Annual Payments in Subpart C
General (§1450.200)

Comment: Please clarify the time frame in which contract acreageis expected to become
enrolled in BCAP.

Response: Eligible persons may signup eligibleland into contract acreage once a project
area is approved. The exact time frame for when signup will occur will vary based on
the amount of time project sponsors need to submit a project area proposal and the
level of technical and environmental review required for the project area proposal.

Comment: Clarify whether land enrolled in contract acreage will be eligible to receive
base-acre payments under the Direct and Counter-Cyclical Payment Program (DCP).

Response: BCAP does not prohibit participation in other programs; however,
requirements of other programs may apply. In the case of DCP, contract acreage is
considered to be an acceptable agricultural use of DCP cropland.

Comment: CCC should discuss the process for determiningthe appropriate number of
project areas that will be selected and how that process relates to the findings of the
PEIS.

Response: As indicated in the preamble to the proposed rule, we indicated that all
project proposals would be considered acceptable provided those proposals met the
selection criteria outlined in § 1450.202. The PEIS included an in-depth discussion of the
selection criteria and can be located at this Web address:
http://www.fsa.usda.gov/Internet/FSA_ File/bcapfinalpeis062510.pdyf.

Comment: BCAP project areas should have additional goals, including providing
additional wildlife habitat, increasing resources and opportunities to small- and mid-sized
farms, and encouraging the establishment of several categories of potential eligible crops
including native grasses and trees, dedicated annual and perennial energy crops, only
dedicated perennial crops, short-rotation woody crops, and crops that are ecologically
appropriate based on the geographic location of the project area.

Response: These additional goals are largely compatible with the BCAP as specified in
this final rule. Land enrolled under a BCAP contract may be capable of producing
multiple benefits including additional wildlife habitat and additional resources and
opportunities to agricultural and forest land owners. BCAP, however, is not a wildlife
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or conservation program as is CRP, rather BCAP is to promote the establishment and
cultivation of new biomass crops.

Comment: Apply the project area selection criteria to evaluate offers to enroll land into
BCAP contracts.

Response: We expect project areas to cover all or parts of multiple counties. Applying
potentially multi-county project area criteria to individual offers from the farm level
would impose an undue administrative burden on USDA as well as individual farmers
and ranchers. Therefore, this suggestion was not adopted.

Comment: There are better ways to select project proposals. Some alternatives include:
(1) First-come, first-serve; (2) all eligible land within 100 miles of a qualified biomass
conversion facility; (3) a regional approach to ensure an even distribution of project areas
across the country; (4) a competitive approach to ensure the best project areas are
selected; and (5) a nation-wide project area that allows all eligible producers to enter
into a BCAP contract.

Response: The first approach, first- come first-serve, is similar to the approach as
described in the proposed rule except that project area proposals would also be
required to meet the requirements of the selection criteria as provided in § 1450.202.

Requiring a distance-based model arbitrarily limits enrollment even if there were

potential participants beyond that distance who wanted to participate. It is not clear if
the comment intended to address what seems to be a natural barrier due to the
transportation costs involved. However, setting an arbitrary distance may work well in
some regions, but preclude promising technologies and feedstocks elsewhere.

With respect to the regional approach to ensure an ‘‘even distribution,’’ this would
only be an issue if there was a competitive evaluation comparing merits of all project
area proposals.

It is also important to note that the key criteria for a project area proposal is having an
established or planned biomass conversion facility in or near the area. It is not clear
how having a nation-wide project is compatible with this criteria. No change to the rule
was made in response to this comment.

Comment: Contract acreage will compete for land that produces food and feed. It will
also compete with land that is native wildlife habitat, specifically land enrolled or
potentially enrolled in CRP (7 CFR part 1410).

Response: While BCAP-eligible land within project areas could conceivably be used to
grow food or used for wildlife habitat, growing dedicated energy crops instead, is
unlikely to have a discernable adverse impact on food markets or the environment for
several reasons. First, dedicated energy crops are relatively well suited for cultivation on
marginal crop and pasturelands, which, by definition, do not significantly contribute to
food production. Second, recent trends in grain supplies suggest that they are not being
driven primarily by biomass feedstock production. Third, U.S. food prices are only
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marginally impacted by changes in grain prices when they do occur. Fourth, BCAP
may motivate a shift away from fossil fuels, as well as from corn-based ethanol as a
means by which to satisfy the standards referenced above that will favorably impact
environmental quality. Fifth, it is true that some marginal land that could otherwise be
enrolled in CRP may be enrolled in BCAP instead. However, research has shown
actively managed dedicated energy crops also confer significant wildlife benefits. Further,
the conservation, forest, or equivalent plans required for BCAP-eligibleland will serve
to mitigate any adverse impacts from dedicated energy crop production. Each project
will be reviewed individually to provide maximum consideration of the costs and
effects, including environmental effects, of the project. No change to the rule was
made in response to this comment.

Comment: BCAP may cause shortages of seed stock necessary to establish dedicated
energy crops.

Response: Under CRP, early enrollments created a demand for vegetative and tree
covers that exceeded the available supply. Then, the seed trade mobilized to develop,
market, and sell seed to meet the demand. We expect a similar response under BCAP.

Comment: There is a difficult, expensive time-lag associated with establishing and
harvesting dedicated energy crops.

Response: Yes, there will be a period of time before eligible crops can be harvested
according to a conservation plan, forest stewardship plan, or equivalent plan. That is
why there are annual payments. However, fundamentally, establishing a renewable
energy crop is as much subject to conditions beyond farmers’ control as establishing any
other vegetative or tree cover; the risks of growing crops are not unique to BCAP.

Comment: Will matching payments be available to producers with land enrolled under a
BCAP contract at time of harvest?

Response: As provided in this rule, matching payments are available for eligible
materials harvested from land enrolled under a BCAP contract after the materials have
been delivered to the biomass conversion facility. There will be a reduction to the
annual payment based on a percentage (1 percent to 100 percent) of the matching
payment and sale price received, as specified in this rule. In no case will the reduction
be greater than the annual payment.

Project Area Submission Requirements (§ 1450.201)

Comment: We oppose the sufficient equity requirement for project areas. Provide more
clarification about it.

Response: The 2008 Farm Bill states that sufficient equity must be demonstrated by a
biomass conversion facility that is not operational at the time the project area
proposal is submitted, so this rule includes the provision. Demonstration of sufficient
equity can be included in the project area proposal as part of the business feasibility
description, which may include items such as an outline of efforts made toward securing
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financing, facility specifications, or projected operating costs. For further clarification
on specific cases, please contact your FSA county office.

Comment: An FSA representative should be available to provide support for groups
intending to sponsor a project area because the proposed language is unclear and would
be difficult to consistently implement.

Response: The commenters did not provide detailed information describing how the
proposed rule was unclear. FSA county office employees will be available to assist
project sponsors in developing proposals.

Comment: Include the production of eligible material as selection criteria for project
areas.

Response: 1t is unclear what purpose this would serve, except to promote only
establishment of eligible materials, rather than the wider group of renewable biomass.
The 2008 Farm Bill is clear that one purpose of the establishment payments part of
BCAP is to promote the establishment of the wider group of renewable biomass.

Comment: There should be a longer plant establishment timeframe.

Response: CCC has extensive experience with establishing vegetative and tree covers
under CRP, which we used in developing BCAP. Under CRP, as well as BCAP, CCC
requires that practices be established within 3 years for longer-term practices. Under
BCAP, the establishment time for annual and non-woody perennial crops is reduced
because the contract duration is significantly less than CRP. In all cases, CCC takes into
consideration the circumstances where cover establishment is delayed through no fault
of the contract participant. No change to the rule was made in response to this
comment.

Comment: Project sponsors should identify other potential local sources of biomass so
that proposals could be evaluated in the context of local biomass availability and
demand.

Response: We amended the regulation in § 1450.201(a)(1) to clarify that it is required.

Comment: Project sponsors should identify proposed feedstocks (including crop mixes)
they plan to use, what land types biomass will be sourced from, and expected
production.

Response: Under § 1450.201(a), project sponsors must provide a description of the
eligible land and eligible crops with a proposed project area.

Comment: Only require general information about acres targeted for planting, such as
general region, land history, current use and acres that will not be planted. Project area
boundaries should be used to document current land use, eligible crops, and cropland and
projected land use change, rather than on a more detailed producer basis.

Response: The 2008 Farm Bill requires a description of the eligible land and eligible
crops ‘‘of each producer’’ that will participate in the proposed project area. However,
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we recognize that a project proposal cannot assume future participation. CCC will
only require a generalized assessment of eligible land and eligible crops in project area
proposals. Further, project sponsors must provide sufficient information for us to
determine whether the requirements of § 1450.201 and 1450.202 have been met.
Incomplete proposals will be returned to the project sponsor, but may be resubmitted.
No change to the rule was made in response to this comment.

Comment: Project sponsors should provide information on conservation plans, forest
stewardship plans, or equivalent plans and should consult with State Forester to
determine scope and scale of the plan needed.

Response: Project sponsors are not required to do so, but all producers who have a
BCAP contract in the project area will be required to have such a plan. It is not
reasonable to require project sponsors to develop such a plan for the large geographic
area covered by the project area, much of which may not be under BCAP contracts.
One of the criteria used to select project areas, as specified in this rule, is the impact
on soil, water, and related resources.

Comment: Project sponsors should have a business plan and an economic feasibility
study and a summary of where and how the energy will be marketed. Add a selection
criterion to show that the business plan is sustainable. Project sponsors should consult
with State sustainable biomass planting and harvesting guidelines.

Response: The purpose of BCAP is to develop a non-traditional crop base of biomass
feedstocks. Project area proposals reuqis a business feasibility description. Requiring
project sponsors to submit economic feasibility studies, marketing plans and business
plans does not appear necessary and could add an undue burden of cost which could
discourage worthwhile participation in BCAP. No change to the rule was made in
response to this comment. Producers in BCAP project areas, however, are required to
have conservation plan, forest stewardship plan, or equivalent plan, and one of the
criteria used to select project areas, as required by statute, is the impact on soil, water,
and related resources.

Comment: Long-term should be defined as a 7-year minimum, to support biomass
conversion facility viability.

Response: Defining what would be considered ‘long term’” with a specific time would
arbitrarily disadvantage some proposals that may otherwise have promising
technological or feedstock viability. The viability of the conversion facilities will be
reviewed on a case-by- case basis. No change to the rule was made in response to this
comment.

Comment: Project sponsors should lead information gathering and communication with
CCcC.

Response: After approval of a project area, FSA county offices will work directly
with farmersand ranchers to enter into contracts, make payments, ensure contract terms
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are followed, and other duties similar to the other programs that FSA provides to
farmers. No change to the rule was made in response to this comment.

Comment: Proposals should include protocols to be used by the facility in verification
and audits of plan compliance.

Response: There were no detailed recommendations accompanying this suggestion;
however, biomass conversion facilities that become qualified under Subpart B and
producers enrollingin BCAP contract may be reviewed or audited by FSA as
appropriate. No change to the rule was made in response to this comment.

Comment: Additional information should be provided to outline and simplify project area
submission requirements. This may include information regarding acceptable project area
sizes, how a proposal may ‘‘demonstrate’” each submission requirement, and requiring
a description of eligible land and eligible crops.

Response: Project area proposals will inherently be unique depending on what the
project sponsor chooses to propose. Providing a template that applies to all potential
issues and variability across the country will arbitrarily exclude proposals for
technologies and feedstocks that could delay achieving the goals of the renewable fuel
standard. No change to the rule was made in response to this comment.

Comment: Simplify proposal criteria to facilitate a single facility or group of facilities
(with no intention of farmingcrop), to organize and submit a proposal, without which
such groups may be unable to submit project area proposals.

Response: The submission requirements in this rule do not prohibit a proposal
submitted by multiple facilities. There is no restriction on project area proposals by
groups or for groups of facilities. FSA designed the proposal criteria to meet the
requirements of the 2008 Farm Bill, for the effective implementation of BCAP, and to
minimize the burden on respondents.

Comment: There should be a ‘‘conditional approval’’ status for potential BCAP project
areas that meet the basic requirements for a project area, with final approval being
contingent upon requirements to fund the projects, obtain contracts, and other
provisions.

Response: FSA’s intention is to approve project areas that meet the requirements of §
1450.202 and to provideadditional support and guidance at the FSA county office level
so that contracts can be entered into at the appropriate time. No change to the rule
was made in response to this comment.

Project Area Selection Criteria (§ 1450.202)
Comment: All alternative energy programs should target local ownership.

Response: The establishment payments and annual payments part of BCAP will target
local ownership. Opportunity for local investors to participate in ownership of the

151



biomass conversion facility will be considered in evaluating project area proposals. No
change to the rule was made in response to this comment.

3

Comment: The selection criteria regarding the ‘‘variety of biomass production
approaches within a project area’’ may negatively impact biomass conversion facilities
using a single eligible crop for conversion to bioenergy.

Response: The 2008 Farm Bill specifies this criteria; it requires consideration of
proposals using this criteria, in addition to the other criteria. A project area proposal
that is strong on the other criteria, but only proposes a single eligible crop should not be
negatively impacted.

Comment: Clarify the weighting and evaluating of the project area selection criteria.

Response: The 2008 Farm Bill specifies the criteria that will be used to select project
proposals. CCC will evaluate the proposals in coordination with technical experts based
on relevant technical standards. The weighting of the factors will vary over time as
BCAP matures. No change to the rule was made in response to this comment.

Comment: Clarify how the definition of a BCAP project area is related to the project
area selection criteria and specifically what distance is considered ‘‘economically viable.”’

Response: Delineating the project area is one of the project area submission
requirements under § 1450.202. A geographic delineation outlines the eligible area for
enrollment in a BCAP contract and provides the basis for performance reporting,
monitoring, and evaluation. The distance for ‘‘economic viability’’ will vary depending
on local conditions. Absent geography, the distance is generally set by transportation
costs to move eligible material from the farm to the biomass conversion facilities. This
distance may also vary over time depending on the relative costs of transportation.
Also, natural formations such as rivers, lakes, and mountains also serve as geographic
barriers. There is no specific distance that will automatically be considered to represent
the limit for economically viable. No change to the rule was made in response to this
comment. The project sponsor will propose what will be economically viable based on
their geographic location, their proposal, and the eligible crops.

Comment: Consider the following environmental impacts as project area selection
criteria: positive and negative indirect impacts such as land-use change and landscape
fragmentation, long-term impacts on natural resources such as water, carbon, and
wildlife, agronomic considerations such as genetic diversity of crops, sustainability of
annual versus perennial crops, and whether or not the crops are native or are ecologically
appropriate to the project area.

Response: The purpose of BCAP is to promote the cultivation of annual and perennial
crops that are not primarily grown for food or animal feed. The proposed rule and
the final PEIS listed the minimum selection criteria developed for participation in the
BCAP project area. The selection criteria seek to address: (1) The amount of feedstock
available from multiple sources and grown through multiple techniques to supply a
biomass conversion facility; (2) the potential economic impact within the project area;
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(3) the potential for local investment in the biomass conversion facility; and (4)
participation by socially disadvantaged producers.

We also must assess the impact on soil, water, and related resources. We may also take
into account other selection criteria, as appropriate. Additional selection criteria may be
developed, if necessary, at the national level or on a region-by-region basis, depending
on the need and flexibility of specific areas to change.

The cumulative effects within each project area would be addressed through the site-
specific environmental screening and resulting NEPA analysis at the appropriate level
(that is, categorical exclusion, environmental assessment, or environmental impact
statement). The appropriate level of NEPA analysis would include an assessment of the
potential effects to wildlife, including landscape or habitat fragmentation; water quality
and quantity; and soil carbon. Some of the potential impacts cannot be fully assessed
due to conflicting methodologies for the assessment of some areas or lack of
sufficient data to make appropriate determinations, such as indirect land-use changes
and life- cycle analysis of new crop types. The genetic diversity of crop types is
primarily assessed through USDA’s Animal and Plant Health Inspection Service on-
going testing, field trials,and NEPA analyses of new crop varieties and introduced
plant species for commercial uses. Also, local State technical committees, in association
with State-level agencies that regulate invasive species will have input on the plant
species that would be considered invasive or noxious within each State, limiting the
overall pool of potential candidate species for dedicated energy crop production.
Therefore, BCAP as specified in the final rule addresses this comment. No change to
the rule was made in response to this comment.

Comment: Target local ownership and economic benefits and benefits to socially
disadvantaged and beginning farmers and ranchers as project selection criteria.

Response: These selection criteria are specifically included in the rule.

Comment: Allow BCAP project area boundaries to be modified to allow additional
producers to enter into BCAP contracts after a project area has been selected.

Response: BCAP project area boundaries may be modified by the project sponsor post-
project area approval; however, additional environmental review may be necessary if
such modifications significantly deviate from the initial scope of the original approved
BCAP project area.

Eligible Persons and Legal Entities (§ 1450.203)
Comment: Use the NOFA definition of ‘foreign entity.”’

Response: The 2008 Farm Bill does not preclude participation in BCAP by foreign
entities. Accordingly, foreignentities may participate in BCAP provided they are
otherwise eligible. No change to the rule was made in response to this comment.

Comment: Clarify the terms *‘eligible persons’” and ‘‘legal entities.”’
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Response: The terms “‘person’” and ‘‘legal entity’’ are defined in 7 CFR part 1400.
For ease of administrationand consistency with other CCC programs, a reference to the
definitions found at 7 CFR part 1400 was added to this rule in the Definitions section.

Eligible Land (§ 1450.204)
Comments: s native sod ever eligible land?

Response: CCC has offered greater clarification in this rule to identify native sod as
ineligible land for contract acreage in project areas. ‘‘Native sod’’ is defined in this rule
as land that has never been tilled for the production of an annual crop as of June 18,
2008, which was the date of enactment of the 2008 Farm Bill. This definition of
native sod may affect large portions of rangelands that have never been tilled and on
which the plant cover is composed principally of native grasses, grasslike plants, forbs,
or shrubs suitable for grazing and browsing. This rule corrects the date for native sod
from the effective date of this rule to the date of the enactment of the 2008 Farm
Bill.

Comments: Consider land not in agricultural production to be eligible land.

Response: For BCAP, the 2008 Farm Bill specifies that nonindustrial private forests
and agricultural lands are considered to be eligible lands for establishment payments and
annual payments. Agricultural lands include cropland, grassland, pastureland, rangeland,
hayland, and other land on which food, fiber, or other agricultural products are
produced or capable of being produced. ‘Or capable of being produced’’ would include
lands not in current agricultural production, so long as they are not native sod.
However, these lands must meet the environmental review requirements and, as a
condition of enrollment, must comply with conservation plans, forest stewardship plans,
or equivalent plans. No change to the rule was made in response to this comment.

Comments: There should be a ““‘crop history requirement’” for eligible land.
Response: A crop history requirement is an eligibility requirement for CRP; the

2008 Farm Bill included no such crop history requirement for BCAP. FSA will track
information of the land use for BCAP contracts.

Comments: Only marginal cropland should be considered as eligible land.

Response: The 2008 Farm Bill included a definition of *‘eligible land’’ that includes
agricultural land and nonindustrial private forest land. Targeting only marginal land is
contrary to the purpose of BCAP, which includes promoting diversification of dedicated
energy feedstock. One of the purposes of BCAP is to encourage the production of
bioenergy crops on otherwise marginal land that is poorly suited to other agricultural
uses. No change to the rule was made in response to this comment.

Comments: Nonindustrial private forest land should not be eligible land due to concerns
over converting native forests and savannahs to commercial- production plantations.
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Response: BCAP will not incentivize the conversion of old growth, other natural
forests, or savannahs to biomass plantings. The majority of old growth forest that
exists in the United States is located on Federal land, managed predominantly as part of
the National Forest System and by the Bureau of Land Management. The laws,
regulations, and procedures that govern the management of these lands preclude the
liquidation of old growth as well as the establishment of non-native forests. While the
same laws and other restrictions do not generally apply to privately held land, the
BCAP regulation provides that provisions of the Healthy Forests Restoration Act (16
U.S.C. 6512), must be followed on private land in order for material harvested from
that land to qualify for a BCAP matching payment. Therefore, BCAP does not
provide an incentive to harvest old growth forest for conversion to energy. Further,
under the BCAP regulation, only woody biomass outside contract acreage that is
removed as a preventative treatment to address fire danger, insect or disease outbreaks,
or ecosystem health, and has no other higher-value purpose, is eligible for matching
payments. In addition to legal restriction, analysis of forest product markets show that
prices of saw logs and other timber is significantly higher than wood for energy, even
with matching payments up to $45 per dry ton. Little economic reason exists to
convert a forest producing hard or softwood timber to an energy plantation. This
assessment by forestry experts agrees with the BCAP PEIS analysis that shows that
land conversion driven by BCAP would happen primarily on marginal cropland and
pastureland. Also, the 2008 Farm Bill does not authorize the conversion of
savannahs to commercial production plantations for purposes of BCAP; native sod is
explicitly excluded from eligibility for BCAP project areas.

Comments: Land enrolled in CRP should be eligible to enroll in BCAP once the CRP
contract has expired and the land meets all other eligible landrequirements.

Response: Under CRP, when a contract nears expiration, CCC notifies the CRP
participant of the pending expiration and that the land may b eligible to be re-enrolled
in CRP or enrolled under the Direct and Counter- Cyclical Program. CCC will add
BCAP as a potential use for the land, too. No change was required to the rule to
implement this comment.

Comments: Abandoned and reclaimed mine land should be considered as eligible land for
establishment payments and annual payments.

Response: The 2008 Farm Bill does not exclude abandoned or reclaimed mine land from
contract acreage under a project area, so it could be eligible land under this rule.
However, the land must meet all the contractual obligations, including environmental
screening and planning. Establishment payments cannot be used for the cleanup of
contamination and related remediation that are not a part of the BCAP conservation
plan, forest stewardship plan, or equivalent plan. No change to the rule was made in
response to this comment.

Comments: Clarify the eligibility of non-Federal lands including whether State and
other local-government lands are eligible land.
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Response: The 2008 Farm Bill does not allow for Federal- or State-owned lands to be
eligible land for contract acreage within project areas. Local governments are considered
a sub- division of the State, and therefore local government-owned land is ineligible for
enrollment as BCAP contract acreage.

Duration of Contracts (§ 1450.205)
Comment: BCAP contracts should be renewable.

Response: The 2008 Farm Bill does not provide authority to renew contracts after
2012. No change to the rule was made in response to this comment.

Comment: BCAP contracts should use a delayed effective date in order to accommodate
the time it may take for eligible crops to become established.

Response: Because BCAP is designed to promote the cultivation of unconventional
biomass crops where a market to purchase those crops does not yet exist, or is at its
earliest stages of development, providing a delay in BCAP contracts until the non-
conventional crops become established would result in little incentive for landowners to
switch from known, revenue-generating conventional crops; this lead time is also
necessary so that the required base of non-conventional crops is established to coincide
with the operations of biomass conversion facilities. For more than a quarter of a
century, CCC has managed long-term contracts for CRP; the annual income of CRP
contracts provides a distinct, but equitable incentive to conventional crop revenues so as
to recognize an important value of land unrecognized by the conventional crop
marketplace. By delaying the annual income of the BCAP contract, it is unlikely the
non- conventional BCAP crop would be established. This comment was not adopted.

Comments: Duration of contract should consider geographic and environmental factors.

Response: The duration of contracts is limited by the 2008 Farm Bill to no more than
5 years for herbaceous crops and no more than 15 years for woody crops. No change
to the rule was made in response to this comment.

Comments: Non-woody perennial crops should have contract durations between 7 to 10
years.

Response: The contract duration for non-woody perennial crops is specified as up to 5
years in the 2008 Farm Bill. No change to the rule was made in response to this
comment.

Obligations of Participant (§ 1450.206)

Comments: Producers should not be required to implement a conservation plan, forest
stewardship plan, or equivalent plan on all contract acreage regardless of the number of
acres enrolled or the amount of eligible crops produced by the producer(s).

Response: The 2008 Farm Bill requires that any eligible land within the project area
that is enrolled under the contract must include a conservation plan, forest stewardship
plan, or equivalent plan. We do not have discretion to remove this requirement. In
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addition, eligibleland within a proposed project area will be included in the
environmental screening and must comply with the prescribed environmental
requirements. No change to the rule was made in response to this comment.

Comments: While we generally support the requirements for producers to make
information available to CCC or institutions of higher education concerning the
production of eligible crops and the development of biomass conversion technology, we
are concerned about the release of proprietary information.

Response: The 2008 Farm Bill requires that BCAP contracts include terms that require
participants to make available information to the Secretary, to institutions of higher
education, or any other entity designated by the Secretary, such information as the
Secretary considers to be appropriate to promote the production of eligible crops and
the development of biomass conversion technology. CCC will comply with all
applicable transparency and privacy laws, regulations, or Executive Orders, for example,
the Freedom of Information Act. No change to the rule was made in response to this
comment.

Conservation Plan, Forest Stewardship Plan, or Equivalent Plan (§ 1450.207)

Comments: There were many comments suggesting alternatives and additions to the
requirements for conservation plans and forest stewardship plans. Commenters made a
number of related recommendations including:

* Do not require anything beyond what may be required for an annual crop such as
wheat or corn;

* Following sustainable biomass
establishment and harvesting guidelines including harvesting strategies that

allow for the producer to determine the exact area for harvest each year as a part of
the conservation plan, forest stewardship plan, or equivalent plan;

* Expedite the approval of plans for the first fiscal year;
* Make plan requirements voluntary;
* Make plan requirements consistent;

* Propose third-party verification, re-establishment of grasses or trees post- harvest,
harvest timing, residual height, crop diversity, greenhouse gas life-cycle assessments,
standard soil erosion rates, and considerations for threatened and endangered species,
pollinators, nesting birds, buffers, and pests;

» Use the State of Minnesota standards, the Forest Stewardship Council standards, and
standards sets by the respective State, and National standards;

» Use the NRCS Soil Conditioning Index to evaluate the impacts to soil resources; and

* Considerthe costs of conservation plan, forest stewardship plan, or equivalent plans,
specifically in relation to the size of the tract of land.
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Response: CCC will use technical assistance providers such as NRCS and State
Foresters to provide assistance with conservation plan, forest stewardship plan, and
equivalent plans. Non-government private providers of technical assistance may also be
used. These technical assistance providers will use the most appropriate data and
standards for harvesting to conduct the planning for contract acreage within the context
of the applicable geography.

Implementing conservation plans, forest stewardship plans, or equivalent plans for all
land involved in BCAP is a critical factor in conserving natural resources, regardless of
the size of particular tracts of land.

The BCAP regulations provide general requirements, including the requirements for the
plans. The required plans will be site specific plans and will vary based on the
specific location and eligible crops. Specific standards suggested by the commenters may
make sense in a specific location, but may not fit for another location. For example,
requiring particular harvesting practices may not be suitable for all eligible land.
Therefore, we will work with technical assistance providers to ensure that applicable
BCAP practices are applied on a case-by-case basis for contract acreage in the project
areas. The determination regarding harvesting will be executed in compliance with
environmental review and planning. No change to the rule was made in response to
this comment.

Comments: There may be impacts to threatened and endangered species if potentially
noxious and invasive species are considered as eligible crops.

Response: No species that is noxious or invasive in that State will be considered as an
eligible crop. No change to the rule was made in response to this comment.

Comments: Do not waive the requirement for a conservation plan if the conservation
district declines to review or approve a conservation plan.

Response: CCC will not waive the requirement for a conservation plan, forest
stewardship plan, or equivalent plan. However, in the case where the conservation
district declines to review or approve a conservation plan, then CCC retains the
authority to waive the requirement for conservation district review—this does not waive
the requirement for the plan. If a conservation district declines to review a conservation
plan, farmers and ranchers should not be harmed by precluding enrollment. No change to
the rule was made in response to this comment.

Comments: Do not use local soil and water conservation districts; such districts are not
funded for work on BCAP.

Response: FSA has a long and valued partnership with the conservation districts for
implementation of CRP, and expects BCAP to be one of many continued partnership
opportunities. No change to the rule was made in response to this comment.
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Comments: Consider the following to be ‘equivalent plans:”’ the American Tree
Farm Program, the Sustainable Forestry Plan, plans created by foresters or third-party
forester licensed by the State, and the State Best Management Practices Program.

Response: CCC works with the U.S. Forest Service and State Foresters to ensure that
equivalent plans meet the criteria outlined in this rule and with applicable State law.
The determination of the applicability of certain plan types for BCAP will be made at
a local level. No change to the rule was required in response to this comment.

Eligible Practices (§ 1450.208)

Comments: Provide examples of the eligible practices for annual crops, non- woody
perennial crops, and woody perennial crops.

Response: Eligible practices will be developed in consultation with the U.S. Forest
Service and the Natural Resources Conservation Service. Actual practice standards may
vary by region due to climatic conditions, moisture, elevation, and other technical
considerations. No change to the rule was made in response to this comment. For
more information on appropriate practices for a particular crop in a particular area,
please contact your FSA county office.

Comments: Land rental payments, equipment purchases, general maintenance, chemical
inputs, weedand pest control, and inter-planting costs should be considered
reimbursable under eligible practices.

Response: Rental payments and equipment will not be reimbursable. Some of the other
items may be reimbursable, depending on the specific practice. CCC and FSA will draw
on our long experience with establishing practices under CRP, the Emergency
Conservation Program, and other programs to determine eligible costs and the
reimbursement rate for these costs. Generally, the practice standards for those programs
provide funding to establish a practice, which in some cases may include the suggested
items. BCAP does not include funding for land rental payments as such, but the BCAP
annual payments provide a similar support. Equipment purchases are not authorized by
the 2008 Farm Bill. Generally, weed and pest control, chemical inputs, and inter-
planting costs are authorized under the contract. In summary, many of the suggested
items could be funded if appropriate as part of a particular establishment practice. No
change to the rule was made in response to this comment.

Comments.: Conversion of existing covers including non-native vegetative cover to eligible
crops should be considered eligible for enrollment.

Response: Where suited for the area, this would be consistent with BCAP purposes. In
general, that would be an acceptable practice so long as all other eligibility requirements
are met.

Comments: Algae production should specifically be included as a non-woody perennial
eligible practice.
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Response: Because algae does not have to be established on an annual basis or
shorter time period, CCC anticipates treating it as a perennial crop. However, because
this is an emerging crop, CCC will make this determination based on project proposals
and technical practices as they become available. No change to the rule was made in
response to this comment.

Acceptability of Offers (§ 1450.210)

Comments: CCC should use the environmental benefits index (EBI) tool under CRP to
score BCAP contract offers and to favor marginally-productive land.

Response: This is unworkable for BCAP. CRP enrolls land through two ways: a
competitive or ‘‘general’’ sign-up and a non-competitive or ‘‘continuous’’ sign-up.
BCAP is analogous to CRP continuous sign-up, where all eligible offers will accepted,
rather than the competitive ‘‘general’’ sign-up. Under CRP general sign-up, offers for
CRP are ranked according to an EBI. FSA collects data for a number of factors based on
the relative environmental benefits for the land offered. EBI rankings are unique for each
piece of ground offered into CRP. Each offer is assigned a point score based on its
relative environmental factors and competes with all other offers. Offer acceptability is
determined based on the ranking results. Under CRP continuous sign-up, FSA accepts
all offers of certain high priority practices including grass waterways, riparian buffers,
and filter strips. CCC will acceptland to be enrolled under BCAP under a similar
“‘continuous’’ approach that provides flexibility for farmers and ranchers and biomass
conversion facilities to manage their respective operations. No change to the rule was
made in response to this comment.

BCAP Contract (§ 1450.211)

Comments: Producers should retain the right to determine what section of land to
harvest each year.

Response: Contract participants will work closely with technical service providers to
develop a conservation plan, forest stewardship plan, or equivalent plan that will
include harvesting provisions. Producers will have the right to determine which section
of land to harvest, as long as that is compliant with the plan. No change to the rule
was made in response to this comment.

Comments: Producers should be afforded maximum establishment payments, but not be
required to harvest all eligible crops for BCAP purposes. Clarify the annual payment
reductions when eligible crops are not harvested or not harvested for BCAP purposes
within the contract period.

Response: For BCAP, the 2008 Farm Bill sets the maximum establishment payment
rate at 75 percent of the costs of establishing an eligible perennial crop. With respect to
annual payment reductions, one of BCAP’s purposes is to support the production of
eligible crops for conversion to energy. However, the 2008 Farm Bill also provides for
instances where an eligible crop may be used for other purposes. As specified in the
rule, annual payments will be reduced by a percentage of the sale priceand matching
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payments received if an eligible crop is converted to heat, power, biobased products,
or advanced biofuels. Payments will be reduced on a dollar-for-dollar basis if an eligible
crop 1is used for a purpose other than conversion to heat, power, biobased products. No
change to the rule was made in response to this comment.

Comments: The use of eligible crops should be contractually restricted to producing
bioenergy.

Response: BCAP was designed to provide incentives to farmers and forest landowners
to establish a non- traditional biomass crop base that can be used for heat, power,
biobased products, and biofuels. No change was made to the rule in response to this
comment.

Comment: The BCAP contract should include a mutually-agreeable withdrawal clause
that allows producers to terminate their BCAP contract early.

Response: The BCAP contract will include a provision for contract termination before
the scheduled expiration of the contract if the participant(s) under the BCAP contract
fully refunds CCC for all payments plus interest from date of disbursement and
liquidated damages equal to 25 percent of one year’s annual payment to reflect the
administrative costs associated with a termination and to reflect that the termination
may, even with a full refund, undermine the accomplishment of the goals of BCAP in a
way that may otherwise be difficult to convert to dollars and cents. This is similar to
CCC’s CRP contract. No change to the rule was made in response to this comment, but
the provision for contract termination will be in the contract.

Establishment Payments (§ 1450.212)

Comment: The subsidy process for establishment should be expedited since it can take
up to 3 years to achieve a marketable feedstock.

Response: CCC will expedite establishment payments for contract acreage, following
compliance with establishment of BCAP practicestandards and related conservation
plans, forest stewardship plans, or equivalent plans.

Comments: Previously established crops and annual crops should be eligible for
establishment payments.

Response: The 2008 Farm Bill does not provide for making establishment payments
for pre-existing eligible crops or for annual crops. Accordingly, this comment was not
adopted.

Comment: Clarify whether animal waste, food waste, and yard waste will be eligible
for establishment payments. Response: Animal waste, food waste, and yard waste are
all considered renewable biomass and a crop of any of these waste materials would by
definition be eligible for establishment payments. At this time, there are no technical
standards for establishing these ‘‘crops’’ so it is not known what if any establishment
costs would be eligible for an establishment payment.
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Levels and Rates for Establishment Payments (§ 1450.213)

Comments: Under what circumstances would a producer receive less than 75 percent of
the establishment costs?

Response: Establishment payments may be less than 75 percent of the producer’s costs
when, for example, an unapproved component was used or the producer’s actual costs
were greater than average costs. CCC will establish market-based rates for standard
components of practices such as land preparation, seed, and chemicals. No change to the
rule was made in response to this comment.

Comments: CCC should provide higher establishment payments for native grasses and
forbs.

Response: Establishment payment is limited to 75 percent by the 2008 Farm Bill.
There may be annual payment incentives for certain practices.

Comments: There should be per acre limitations for establishment payments.

Response: CCC intends to adopt its long-standing practice that has been used for CRP
to apply market-based limits to individual practices, seed varieties, and other
components. This approach ensures that establishment costs meet the needs of BCAP
and are not excessive. No change to the rule was made in response to this comment,
but BCAP will implement such limitations.

Annual Payments (§ 1450.214)

Comments: Annual payments based on soil rental rates will create competition
between BCAP and CRP.

Response: CRP and BCAP are more directly competing with other land uses than with
each other. BCAP and CRP must compete in the open market with other land uses
including production of food and feed. The CRP’s soil rental rates are intended to be
market-based rates for a particular area of land that is offered. CRP and BCAP both
provide for making incentive payments to meet targeted goals. No change to the rule
was made in response to this comment.

Comments: Annual payments based on CRP’s soil rental rates, as proposed, are
insufficient.

Response: Where appropriate, CCC will authorize the use of incentive payments to
offset the uncertainty associated with adding production of renewable biomass to a
farming operation. CCC’s intent is to authorize incentive payments only as proposed in
a particular project area and only after the project area proposal includes sufficient
analysis to justify authorizing the additional expense. No change to the rule was made
in response to this comment, but we believe that the rule already addresses this
comment.

Comments: Annual payments should be based on the remaining costs of establishment
and maintenance amortized over the life of the contract.
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Response: Not all eligible crops for annual payments will also be eligible for
establishment payments. Only perennial crops can receive establishment payments, and
existing ‘‘early adopter’’ biomass crops cannot receive establishment payments. As a
result, implementing payments with an amortized methodology would not meet BCAP
purposes, unfairly advantage certain crops, and add considerable administrative burden.
Accordingly, this suggestion was not adopted.

Comments: There should be a uniform annual payment rate across the Nation.

Response: This would only work well if in all markets the national rate was similar to
the otherwise applicable market rate. Where there are lands with market rates above the
national rate, BCAP could not compete with other purposes and there would be little
renewable biomass crops produced. Accordingly, this comment was not adopted.

Comments: Annual payments should end after the first harvest.

Response: Contract termination after first harvest would not provide sufficient market
certainty or incentivize long-term energy feedstock supply in a nascent bioenergy
market. Therefore, this comment was not adopted. This alternative is, however,
analyzed in the cost benefit analysis for this final rule. Also, some crops will take the
entire period of the contract to be ready for a single harvest, so in those cases, the
annual payments effectively end after the first harvest.

Comments: Annual payments should be dependent on geographic and environmental
factors.

Response: There may be such a relationship between the payments and other factors to
the extent that other factors affect local market conditions given that the soil rental
rates may be based on local market conditions. No change to the rule was made in
response to this comment.

Comments: Annual payments should be tiered based on the type and variety of crops
established.

Response: BCAP will contribute to the local crop mix by providing opportunities for
a nonconventional biomass crop base along with existing conventional crops. Also,
using the CRP soil rental rates will ensure market- based rental rates. However, a
project sponsor may propose using incentive payments with appropriate justification.
No change to the rule was made in response to this comment.

Comments: Annual payments for nonindustrial private forest land should be equal to
the tax value of the land.

Response: The tax value could approximate the purchase value (or significant
percentage) of the land, which would be inconsistent with an annual payment based on
the annual rental value of the land. Accordingly, this comment was not adopted.

Comments: Offer incentives on annual payments to encourage certain crops, management
activities, and locations. Offer incentives for the level of conservation practices
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established, crops that would receive higher carbon credits, mixtures of native
perennials, leaving environmentally sensitive areas unharvested, and implementing
practices that improve forest ecosystem health.

Response: CCC will authorize an incentive for annual payments for certain contract
acreage when appropriate and justified to meet enrollment and feedstock production
costs on a project area basis. No change to the rule was made in response to this

comment, but we believe that the final rule does address this comment.

Comments: Reduce annual payments if any use occurs on contract acreage during the
primary nesting season.

Response: All BCAP participants will be required to adopt a conservation plan, forest
stewardship plan, or equivalent plan as a condition of enrollment. Use restrictions during
primary nesting season may be addressed in the plan, and failure to comply with such
plan will resultin a contract violation, which will reduce annual payments. No change to
the rule was made in response to this comment.

Comments: Do not reduce annual payments beyond a certain level (suggestions ranged
from 20 percent to100 percent).

Response: CCC has further clarified the terms of reduction in this final rule. Reductions
will be made when biomass is harvested or collected from contract acreage. Biomass that
is converted to heat, power, biobased products, or advanced biofuels at a biomass
conversion facility will receive a payment reduction of 10 to 25 percent. If the biomass
is used for another purpose the payment reduction will be based on a dollar-for-dollar
reduction from the annual payment. In no case, except contract violation, in which case
liquidated damagesmay apply, will the reduction be greater than dollar for dollar.

Comment: Commenters suggested that annual payments should not be reduced in the
cases when: (1) Eligible crops are delivered to an intermediate biomass conversion
facility that delivers the processed biomass to a project area biomass conversion facility
or (2) eligible crops are harvested for seeds.

Response: Reduction of annual payments will occur when renewable biomass is
harvested and collected from contract acreage and then sold and delivered to any
biomass conversion facility. Annual payments will be reduced by a percentage of the
total of the sale price and matching payments based on the use of the eligible crop,
including harvest for seed. It is permissible, and would not be a violation of the BCAP
contract, to harvest eligible crops for uses other than conversion to heat, power,
advanced biofuels, or biobased products; however, producers who do so will forfeit
payments as a result. This provision will adequately address the issue raised in the
comment.

Substantive Changes and Corrections in This Final Rule as Versus the Proposed Rule
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This section lists the substantive changes made in this final rule to the regulatory
language in response to comments on the proposedrule. The list also includes technical
corrections that will have little or no impact on program implementation.

Throughout all three subparts, this rule clarifies the requirement for conservation plans
to include forest stewardship plans or equivalent plans, as specified in the 2008 Farm
Bill.

Substantive changes and technical corrections in subpart A for common provisions
include:

» Addinga definition for ‘‘biofuel’’ to clarify the distinction between ‘‘biofuels’” and
‘‘advanced biofuels.”” The distinction is that biofuels include corn ethanol.

* Correctingthe definition of ‘‘biomass conversion facility’’ by removing ‘eligible
material’’ and inserting ‘ ‘renewable biomass.’” This clarifies that qualified biomass
conversion facilities may accept for processing renewable biomass that is not eligible
material for BCAP matching payments.

» Amendingthe definition of ‘‘conservation plan’’ to remove general conservation
provisions that are relevant to conservation plans developed for other FSA and CCC
programs such as CRP and to add instead specific references to BCAP eligible crops and
eligible material.

* Addinga definition of ‘‘legal entity’’ that references the definition in 7 CFR part
1400 used for other FSA and CCC programs.

» Correctingthe date applicable to the definition of ‘‘native sod’’ from the date of
publication of the final rule in the Federal Register to the date of enactment of the
2008 Farm Bill, which was June 18, 2008.

 Correctingthe definition of ‘‘nonindustrial private forest land,”” by replacing a
reference to an applicable US Forest Service regulation that defines that term to the
authorizing legislation for that definition, which is the Cooperative Forestry Assistance
Act of 1978 (16 U.S.C. 2103(a), as amended).

* Addinga definition of ““person’’ that references the definitionin 7 CFR part 1400
used for other FSA and CCC programs.

* Removingthe definition of ‘‘related- party transaction’’ because this rule also
removes all the provisions using that term.

* Clarifying the definition of ‘‘renewable biomass’’ by removing the phrase *‘that
would not otherwise be used for higher-value products’’ from the parenthetical remark
describing vegetative waste as ‘‘(including wood waste and wood residues that would
not otherwise be used for higher-value products).”” The higher-value product limitation
on matching payments applies to all woody biomass, not just waste and residues. In
addition, it is a regulatory requirement and was incorrectly included in the definition.
Also, this rule clarifies that payment is not authorized for otherwise eligible material
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that must be separated from higher-value products after delivery to a biomass
conversion facility.

 Correctingthe definition of socially- disadvantaged farmer or rancher to conform to
section 2501(e) of the Food, Agriculture, Conservation, and Trade Act of 1990 (7
U.S.C. 2279(e)).

* Removingthe definition of ‘‘United States’” because no such definition is required in
the BCAP regulations,

* In § 1450.3, ““General,”” in the paragraph on the objectives of BCAP, adding a
reference to the establishment of crops for conversion to biobased products.

Substantive changes in subpart B for matching payments include:
* Addinga new § 1451.100to provide a general description of subpart B.

* Amending§ 1450.101(a)(2)(ii) to clarify that a qualified biomass conversion facility
must retain all records for a period of 3 years after delivery of the eligible material
(rather than 3 years after the application).

* Amending§ 1450.101(a)(2)(vii) to remove provisions related to vegetative waste and
historical baselines, and to add a new provision requiring that the biomass conversion
facility pay fair market value for the eligible material regardless of whether the seller has
applied for or will receive a BCAP matching payment.

* Addinga new § 1450.101(a)(2)(viii) to require a certification that eligible material will
be converted into heat, power, biobased products, or advanced biofuels.

* Removingthe reference to ‘‘related-party transaction’” in § 1450.102.

* Revising§ 1450.103, ““Eligible Material,”’ to remove references to black liquor, and to
clarify that the material owner must have harvested the material directly from the land
in accordance with a conservation plan, forest stewardship plan, or other equivalent plan.

» Revising§ 1450.103, ““Eligible Material,”’ to remove the provisions allowing partial
payment for comingled materials on non-contract land. Paymentis not authorized for
any otherwise eligible material that must be separated from higher-value product after
delivery to a biomass conversion facility.

* Revising§ 1450.103, ““Eligible Material,”’ to clarify that in order to qualify for a
matching payment, woody biomass harvested or collected from non-Federal land outside
of BCAP contract acreage (acreageunder an establishment payments and annual

payments contract) must be by-products of preventative treatments, must not have a
higher value use, and must meet the other requirements for renewable biomass obtained
from Federal land.

* Amending§ 1450.104 to require that letters of intent be binding.

* Revising§ 1450.106, ‘‘Payments,’’ to provide that the 2-year payment periodis for
BCAP as implemented through the regulation and to address the BCAP NOFA, and
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that payments will be paid at a rate of $1 for each $1 per dry ton provided by a
qualified biomass conversion facility for the market-based sale of eligible material in an
amount up to $45 per dry ton. The ‘‘fair market value’’ is a new requirement that
biomass conversion facilities not have a different payment rate for BCAP participants
than for other biomass sellers. Options discussed in the proposed rule for tiered
payment rates and for biomass production above a historical baseline are not included
in this final rule.

Substantive changes in subpart C for establishment payments and annual payments
include:

* Amending§ 1450.201 to clarify that a project area proposal must include a description
of the sources of the renewable biomass within the project area. Adding a provision to §
1450.204 that eligible land must be physically and legally capable of producing an eligible
crop to be considered eligible land.

» Removing specific references to types of agricultural land in § 1450.204 because the list
of the types of land included in the term ‘‘agricultural land’’ is specified in the
definitions section.

» Removinga specific date that eligible land must not be native sod, because that date
is provided in the definitions section.

» In § 1450.212, removing a reference to specific reasons that establishment payments
may be authorized for practices that have previously been paid for, to give CCC more
flexibility for funding replacement or restoration practices.

* In § 1450.214, adding a reference to incentive payments, to give CCC flexibility to
implement such payments as needed for specific priority biomass crops.

* In § 1450.214, clarifying the amount of reduction in payment for delivery of eligible
crops to a biomass conversion facility and for other uses.

Executive Order 12866

This rule has been determined to be economically significant and was reviewed by the
Office of Management and Budget (OMB) under Executive Order 12866. The Cost
Benefit Analysis is summarized below and is available from the contact information
listed above.

Cost Benefit Analysis Summary

BCAP is intended to assist agricultural and forest land owners and operators with the
establishment and production of eligible crops for conversion to bioenergy in selected
project areas and with the collection, harvest, storage, and transportation of eligible
material for use in a biomass conversion facility.

BCAP is authorized through fiscal year (FY) 2012. The limited time remaining in the
2008 Farm Bill cycle, the specific provisions in the 2008 Farm Bill on materials and
crops eligible to receive payments, and the short time window for developing and
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submitting project proposals associated with establishment and annual payments
essentially limits the impact of BCAP to that of a transfer payment to biomass
producers who deliver their materials and crops to existing biomass conversion facilities.
Establishment payments and annual payments are provided for eligible crops on eligible
land within project areas that satisfy selection criteria. Based on USDA and
Department of Energy data on existing facilities and facilities nearing operational status,
we assume that 32 project areas will be approved. All of these project areas are
assumed to be associated with acreage that receives annual payments and most of these
acres—those growing perennial energy crops—will also receive support to defray
establishment costs. A small amount of technical assistance will be provided to assist
producers in establishing biomass crops. Matching payments are provided to assist
producers with the collection, harvest, storage, and transportation costs of biomass
feedstock delivered to qualifying biomass conversion facilities, which may or may not be
associated with project areas. Eligible material that qualifies for payment is specified in
the rule as material that is collected directly from the land, is harvested and transported
solely for bioenergy and biobased products purposes, and would not otherwise be used
to produce higher-value products. Further, qualified biomass conversion facilities must
pay fair market value for eligible material.

BCAP will help to sustain and accelerate the development of the renewable energy
sector. In conjunction with other Federal and State government policies, BCAP will
facilitate the transition to renewable energy by helping to produce and supply feedstock
for the conversion to bioenergy and biobased products. In the short term,
establishment, annual, and matching payments can contribute to the financial viability of
BCFs, providing them greater opportunity to innovate and mature sufficiently so that
they might compete with fossil fuels.

Annual and total costs for BCAP are presented in Table 1. Total outlays are $461
million in constant (2011) dollars and $442 million in Net Present Value (NPV) terms.!
Because BCAP benefits are essentially transfer payments to BCAP producers and
indirectly to BCFs, the costs to the government (outlays) equal the benefits to those
producers and BCFs.

Regulatory Flexibility Act

In accordance with the Regulatory Flexibility Act, 5 U.S.C. 601, CCC has determined
that there will not be a significant economic impact on a substantial number of small
entities. Entities affected by this rule are producers of eligible crops, eligible biomass
material owners, and biomass conversion facilities. The small business size standards for
these types of entities are no more than:

* $750,000 per year gross revenue for crop production (producers of eligible crops—
NIACS 111);

* $7 million per year gross revenue for post harvest crop activities (eligible material
owners—NIACS 115114); and
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* 4 million megawatt hours per year for other electric power generation (biomass
conversion facilities—NIACS 221119).

Given these size standards, it is reasonable to assume that many of businesses involved
in BCAP will be small businesses.

We expect that approximately 5,000 producers of eligible crops and 32 biomass
conversion facilities may receive establishment payments and annual payments and
approximately 975 eligible material owners (that are not affiliated with a biomass
conversion facility) may deliver biomass that qualifies for a matching payment and 87
biomass conversion facilities may be affected (which includes the 32, above) may
receive biomass for which a matching payment was made. However, since the final rule
requires that biomass conversion facilities pay producers for deliveries of eligible
material based on fair market value, producers of eligible crops and materials and eligible
biomass material owners are not expected to be significantly impacted. And given the
scale of biomass conversion facility output, as well as the limited duration of BCAP,
biomass conversion facilities are also not expected to be significantly impacted by
BCAP.

Environmental Review

FSA prepared a Final Programmatic Environmental Impact Statement (PEIS) for BCAP
and the NOFA was published in the Federal Register on June 25, 2010 (75 FR
36386). The Record of Decision (ROD) regarding FSA implementation of BCAP
according to the provisions of the 2008 Farm Bill is being publishedin today’s Federal
Register. The BCAP PEIS is being completed in accordance with the National
Environmental Policy Act (NEPA, 42 U.S.C. 4321-4347) and FSA regulations (7 CFR
part 799). The decision record summarizes the reasons for FSA selecting the proposed
action alternatives based on the program’s expected environmental and socioeconomic
impacts and benefits as documented in the PEIS, all of which were considered in the
decision.

Executive Order 12372

This programis not subject to Executive Order 12372, which requires consultation with
State and local officials. See the notice related to 7 CFR part 3015, subpart V,
published in the Federal Register on June 24, 1983 (48 FR 29115).

Executive Order 12988

This final rule has been reviewed under Executive Order 12988, Civil Justice Reform.
This final rule is not retroactive and it does not preempt State or local laws,
regulations, or policies unless they present an irreconcilable conflict with this rule.
Before any judicial action may be brought regarding the provisions of this rule the
administrative appeal provisions of 7 CFR parts 11 and 780 must be exhausted.

Executive Order 13132
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The policies contained in this rule do not have any substantial direct effect on
States, on the relationship between the Federal government and the States, or on the
distribution of power and responsibilities among the various levels of government. Nor
does this rule impose substantial direct compliance costs on State and local
governments. Therefore, consultation with the States is not required.

Executive Order 13175

The policies contained in this rule do not have Tribal implications that preempt Tribal
law. FSA conducted two formal consultations with Tribal governments on BCAP prior
to the publication of this final rule. Both of the Tribal consultations were conducted
through teleconferences. All Federally recognized Tribes were invited to the first
consultation, which was held on July 21, 2010. A transcript of the teleconference call
is available upon request (see FOR FURTHER INFORMATION CONTACT above or contact Ben
Horter, USDA FSA, Federal Preservation Officer, (202) 690-1164). The Forest
County Potawatomi Community requested a separate government-to- government
consultation on BCAP, which was held on July 22, 2010. Each of the Tribal
consultations was led by the FSA Deputy Administrator for Farm Programs with
representation from the FSA Administrator’s office as well as the USDA Office of
Tribal Relations.

During the Tribal consultations, Tribes commented on aspects of BCAP that they
support and other aspects that they oppose. The full discussion of the issues
presented during the Tribal consultations and the FSA responses are included above as
the issues were also raised by other commenters and each of the Tribes had submitted
in written comments including the same issues during the comment period for the
proposed rule.

Positions and issues presented during the Tribal consultations included:

» Supportfor the establishment payment and annual payment provisions of the
proposed rule.

» Support for the use of soil rental rates similar to those used under CRP for
determining annual payments.

» Support for the proposedrule and the definition of eligible material owner.
* Opposition to the baseline concept in the proposed rule matching payment options.

* Concernabout and request for clarification on the restriction on related-party
transactions.

* Suggestion that biomass conversion facilities producing wood chips and wood pellets
should be eligible to become a qualified biomass conversion facility for converting
renewable biomass to advanced biofuels.

* Request for confirmation that a biomass conversion facility may be an eligible material
owner.
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* Request for confirmation that only wood waste and wood residues could not be
used for higher-value products.

* Oppositionto the matching payment options that favored advanced biofuels over
heat, power, and biobased products.

For the full discussion of these issues, see the comments and responses sections above
for §§1450.101, 1450.102, 1450.103, 1450.106, 1450.200 and 1450.214.

Unfunded Mandates

Title II of the Unfunded Mandate Reform Act of 1995 (UMRA) (Pub. L. 104—4)
establishes requirements for Federal agencies to assess the effects of their regulatory
actions that impose ‘‘Federal Mandates’’ that may result in expenditures to State,
local, or Tribal governments, in the aggregate, or the private sector, of $100 million or
more in any one year. This rule contains no Federal mandates as defined by Title II of
UMRA for State, local, or Tribal governments or for the private sector. Therefore, this
rule is not subject to the requirements of sections 202 and 205 of UMRA.

Small Business Regulatory Enforcement Fairness Act of 1996

This rule has been determined to be Major under the Small Business Regulatory
Enforcement Fairness Act of 1996 (Pub. L. 104-121) (SBREFA). SBREFA requires
that an agency delay the effective date of a major rule for 60 days from the date of
publication to allow for Congressional review. CCC finds that it is contrary to the
public interest to delay the effective date of this final rule pendinga 60-day
Congressional review period. Because the programis tied to the agricultural production
cycle, a 60-day delay risks deferring the establishment of biomass crops by an additional
crop Yyear, significantly diminishing the prospects of the public to obtain both critical
information for the reauthorization of this program as well as physical feedstocks for
meeting national energy goals.

The purpose of BCAP is to begin the cultivation of unconventional, non-food non-feed
biomass crops for energy. The planting season for many promising herbaceous biomass
feedstock crops, including switchgrass and miscanthus, begins in the early spring. Most
woody biomass crops, such as hybrid poplar and willow, are established in the fall.
Because of the new and voluntary nature of BCAP, producers must know well in
advance the details of the final BCAP regulation in order to evaluate the risk of
participating in a BCAP project area, comparedwith the revenue

security of maintaining conventional practices. Allowing the rule to become effective
immediately provides the opportunity for FSA to immediately evaluate proposals
submitted by the public and for project sponsors to initiate environmental assessments
that may take from 3 to 6 months to complete. If this is the case, project areas may
be approved with sufficient time for producers to establish biomass crops for the
upcoming growing season. Additionally, with the enactment of the updated Renewable
Fuel Standard Programin 2008, the affordable production of next-generation advance
biofuels has not yet kept pace with the revised Federal targets. The success of these
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next-generation fuels requires a sufficient base of next-generation crops—crops that
typically requires several years to become established. Should the BCAP rule not take
effect in time for the 2011 crop year, insufficient information will exist for Congress
to evaluate this program during its reauthorization in 2012, further delaying any
contributions BCAP can make to national Renewable Fuel Standard Program targets.

Federal Assistance Programs

The title and number of the Federal assistance program in the Catalog of Federal
Domestic Assistance to which this proposed rule would apply is 10.087—Biomass
Crop Assistance Program.

Paperwork Reduction Act

In general, FSA will use information submitted for BCAP to determine program
eligibility, qualifications for payments, and calculate the amount of payments. For the
matching payments, applicants will request to become a qualified biomass conversion
facility, applicants will register as an eligible material owner and then, after delivery of
eligible material, provide actual delivery information to request matching payments for
the collection, harvest, storage, and transportation of eligible material for use in a
biomass conversion facility. For the administration of project areas, FSA will use
proposal information from project sponsors to review project area criteria for the
selection of BCAP project areas. After the selection of project areas, FSA will use
information submitted by producers to determine eligibility, award contracts for
establishment and annual production payments, and determine the need for an amount
of the payments. Furnishing the data is voluntary; however, the failure to provide data
could result in program benefits being withheld or denied.

In accordance with the Paperwork Reduction Act of 1995, FSA requested comments
from all interested individuals and organizations on a revision of new information
collection activities associated with BCAP. Several comments included issues concerning
information collection. Detailed discussion of all comments and responses are provided
earlier in this document. Comments specific to the information collection requirements
associated with this rule are highlighted here, and all of the comments and responses
related to information collection are included in the full information collection request
submitted for OMB approval. One comment (see §1450.201

comments and responses above) suggested that general information rather than producer
specific information should be required as part of the information collected for project
area proposals. FSA had intended to collect general information in the project area
proposal under the proposed rule, but clarified the language in this rule.

One comment (see § 1450.100 comments and responses above) was concerned that
FSA should collect information concerning the point-of- origin of eligible materials while
minimizing the administrative burden of participating in the program. FSA modified the
forms (BCAP-10A and BCAP-10B) to record farm and tract data for all land
producing eligible materials.
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One comment (see § 1450.201 comments and responses above) suggested that FSA
provide a template project area proposal that outlines an acceptable proposal. Project
area proposals will inherently be unique depending on what the project sponsor
chooses to propose. It would be administratively infeasible to provide a template that
applies to all potential issues and variability across the country.

BCAP will provide financial assistance for collection, harvest, storage, and
transportation of eligible material nationwide. BCAP will provide financial assistance in
the form of establishment payments for perennial crops and annual rental payments for
perennial and annual crops in approved BCAP project areas.

Copies of all forms, regulations, and instructions referenced in this rule may be
obtained from FSA. Data furnished by the applicants will be used to determine
eligibility for program benefits. Furnishing the data is voluntary; however, the failure to
provide data could result in program benefits being withheld or denied.

In addition to requesting comments on the information collection included in the
proposed rule, FSA also had a 60- day comment period for the BCAP NOFA that
was published in the Federal Register on June 11, 2009 (74 FR 27767-27772) to
solicit public for the information collection request for the matching payment funds
available for the collection, harvest, storage, and transportation of eligible material.

The information collection required by this rule has been approved by OMB under
the Paperwork Reduction Act of 1995. The approved burden hours will be
incorporated into the existing approval under OMB control number 0560-0082, which
includes much of the same information for other conservation programs.

E-Government Act Compliance

CCC is committed to complying with the E-Government Act, to promote the use of the
Internet and other information technologies to provide increased opportunities for citizen
access to Government information and services, and for other purposes.

List of Subjects in 7 CFR Part 1450

Administrative practice and procedure, Agriculture, Energy, Environmental protection,
Grant programs—agriculture, Natural resources, Reporting and recordkeeping
requirements, Technical assistance.

m For the reasonsdiscussed in the preamble, the Commodity Credit Corporation
(USDA) adds 7 CFR part

1450 to read as follows:

PART 1450—BIOMASS CROP ASSISTANCE PROGRAM (BCAP)

Subpart A—Common Provisions

Sec.
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1450.1 Administration.
1450.2 Definitions.
1450.3 General.
1450.4  Violations.
1450.5 Performance based on advice or action of USDA.
1450.6  Access to land.
1450.7 Division of paymentsand provisions about tenants and sharecroppers.
1450.8 Payments not subjectto claims.
1450.9 Assignments.
1450.10 Appeals.
1450.11 Scheme or device.
1450.12 Filing of false claims.
1450.13 Miscellaneous.
Subpart B—Matching Payments
1450.100 General.
1450.101 Qualified biomass conversion facility.
1450.102  Eligible material owner.
1450.103  Eligible material.
1450.104  Signup.
1450.105 Obligations of participant.
1450.106 Payments.
Subpart C—Establishment Payments and
Annual Payments
1450.200 General.
1450.201 Project area proposal submission requirements.
1450.202 Project area selection criteria.
1450.203  Eligible personsand legal entities.
1450.204  Eligible land.
1450.205 Duration of contracts.
1450.206 Obligations of participant.
1450.207 Conservation plan, foreststewardship plan, or equivalentplan.
1450.208 Eligible practices.
1450.209  Signup.
1450.210 Acceptability of offers.
1450.211 BCAP contract.
1450.212 Establishment payments.
1450.213 Levels and rates for establishment payments.
1450.214 Annual payments.
1450.215 Transfer of land.

Authority: 7 U.S.C. 8111.

Subpart A—Common Provisions
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§ 1450.1 Administration.

(a) The regulations in this part are administered under the general supervision and
direction of the Executive Vice President, Commodity Credit Corporation (CCC), or a
designee. In the field, the regulations in this part will be implemented by the Farm
Service Agency (FSA) State and county committees (‘‘State committees’” and ‘‘county
committees,’” respectively).

(b) State executive directors, county executive directors, and State and county
committees do not have the authority to modify or waive any of the provisions in this
part unless specifically authorized by the FSA Deputy Administrator for Farm
Program (Deputy Administrator).

(c) The State committee may take any action authorized or required by this part to be
taken by the county committee, but which has not been taken by such committee, such
as:

(1) Correct or require a county committee to correct any action taken by such county
committee that is not in accordance with this part; or

(2) Require a county committee to withhold takingany action that is not in accordance
with this part.

(d) No delegation of authority to a State or county committee will preclude the
Executive Vice President, CCC, or a designee, from determining any question arising
under this part or from reversing or modifying any determination made by a State or
county committee.

(e) Data furnished by participants will be used to determine eligibility for program
benefits. Furnishing the data is voluntary; however, the failure to provide data could
result in program benefits being withheld or denied.

§ 1450.2 Definitions.

(a) The definitions in part 718 of this chapter apply to this part and all documents
issued in accordance with this part, except as otherwise provided in this section.

(b) The following definitions apply to this part:

Advanced biofuel means fuel derived from renewable biomass other than corn kernel
starch, including biofuels derived from cellulose, hemicellulose, or lignin; biofuels derived
from sugar and starch (other than ethanol derived from corn kernel starch); biofuel
derived from waste material, including crop residue, other vegetative waste material,
animal waste, food waste, and yard waste; diesel-equivalent fuel derived from
renewable biomass including vegetable oil and animal fat; biogas (including landfill gas
and sewage waste treatment gas) produced through the conversion of organic matter
from renewable biomass; and butanol or other alcohols produced through the conversion
of organic matter from renewable biomass; and other fuel derived from cellulosic
biomass.
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Agricultural land means cropland, grassland, pastureland, rangeland, hayland, and other
land on which food, fiber, or other agricultural products are produced or capable of
being produced.

Animal waste means the organic animal waste of animal operations such as confined beef
or dairy, poultry, or swine operations including manure, contaminated runoff, milking
house waste, dead poultry, bedding, and spilled feed. Depending on the poultry system,
animal waste can also include litter, wash-flush water, and waste feed.

Annual payment means the annual payment specified in the BCAP contract for BCAP
project areas that is issued to a participant for placing eligible land in BCAP.

Beginning farmer or rancher means, as determined by CCC, a person or entity who:
(1) Has not been a farm or ranch operator or owner for more than 10 years,
(2) Materially and substantially participates in the operation of the farm or ranch, and

(3) If an entity, is an entity in which at least 50 percent of the members or stockholders
of the entity meet the first two requirements of this definition.

Biobased product means a product determined by CCC to be a commercial or industrial
product (other than food or feed) that is:

(1) Composed, in whole or in significant part, of biological products, including renewable
domestic agricultural materials and forestry materials; or

(2) An intermediate ingredient or feedstock.

Bioenergy means renewable energy produced from organic matter. Organic matter may be
used directly as a fuel, be processed into liquids and gases, or be a residual of
processing and conversion.

Biofuel means a fuel derived from renewable biomass.

Biomass conversion facility means a facility that converts or proposes to convert
renewable biomass into heat, power, biobased products, or advanced biofuels.

Conservation district is as defined in part 1410 of this chapter.

Conservation plan means a schedule and record of the participant’s decisions and
supporting information for treatment of a unit of land or water, and includes a schedule
of operations, activities, and estimated expenditures for eligible crops and the collection
or harvesting of eligible material, as appropriate, and addresses natural resource concerns
including the sustainable harvesting of biomass, when appropriate, by addressing the site-
specific needs of the landowner.

Contract acreage means eligible land that is covered by a BCAP contract between the
producer and CCC.

Delivery means the point of delivery of an eligible crop or eligible material, as
determined by the CCC.
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Deputy Administrator means the FSA
Deputy Administrator for Farm Programs, or a designee.

Dry ton means one U.S. ton measuring 2,000 pounds. One dry ton is the amount of
renewable biomass that would weigh one U.S. ton at zero percent moisture content.

Eligible crop means a crop of renewable biomass as defined in this section excluding:

(1) Any crop that is eligible to receive payments under Title I, ‘‘Commodity
Programs,’’ of the Food, Conservation, and Energy Act of 2008 (Pub. L. 110—246) or
an amendment made by that title, including, but not limited to, barley, corn, grain
sorghum, oats, rice, or wheat; honey; mohair; certain oilseeds such as canola, crambe,
flaxseed, mustard seed, rapeseed, safflower seed, soybeans, sesame seed, and sunflower
seeds; peanuts; pulse crops such as small chickpeas, lentils, and dry peas; dairy
products; sugar; wool; and cotton boll fiber; and

(2) Any plant that CCC has determined to be either a noxious weed or an invasive
species. With respect to noxious weeds and invasive species, a list of such plants will be
available in the FSA county office.

Eligible material is renewable biomass as defined in this section excluding: (1) Material
that is whole grain from any crop that is eligible to receive payments under Title I of
the Food, Conservation, and Energy Act of 2008 or an amendment made by that title,
including, but not limited to, barley, corn, grain sorghum, oats, rice, or wheat; honey;
or material that is mohair; certain oilseeds such as canola, crambe, flaxseed, mustard seed,
rapeseed, safflower seed, soybeans, sesame seed, and sunflower seeds; peanuts; pulse
crops such as small chickpeas, lentils, and dry peas; dairy products; sugar; wool; and
cotton boll fiber;

(2) Animal waste and by-products of animal waste including fats, oils, greases, and
manure;

(3) Food waste and yard waste; and
(4) Algae.

Eligible material owner, for purposes of the matching payment, means a person or
entity having the right to collect or harvest eligible material, who has the risk of loss in
the material that is delivered to an eligible facility and who has directly or by agent
delivered or intends to deliver the eligible material to a qualified biomass conversion
facility, including:

(1) For eligiblematerial harvested or collected from private lands, including cropland, the
owner of the land, the operator or producer conducting farming operations on the land,
or any other person designated by the owner of the land; and

(2) For eligible material harvested or collected from public lands, a person having the
right to harvest or collect eligible material pursuant to a contract or permit with the US
Forest Service or other appropriate Federal agency, such as a timber sale contract,
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stewardship contract or agreement, service contract or permit, or related applicable
Federal land permit or contract, and who has submitted a copy of the permit or
contract authorizing such collection to CCC.

Equivalent plan means a plan approved by a State or other State agency or government
entity that is similar to and serves the same purpose as a forest stewardship plan and
has similar goals, objectives, and terms. These plans generally address natural resource
concerns including the sustainable harvesting of biomass, when appropriate, by
addressing the site- specific needs of the landowner.

Establishment payment means the payment made by CCC to assist program participants
in establishing the practices required for non-woody perennial crops and woody
perennial crops, as specified in a producer contract under the project portion of BCAP.

Food waste means, as determined by CCC, a material composed primarily of food
items, or originating from food items, or compounds from domestic, municipal, food
service operations, or commercial sources, including food processing wastes, residues, or
scraps.

Forest stewardship plan means a long- term, comprehensive, multi-resource forest
management plan that is prepared by a professional resource manager and approved by
the State Forester or equivalent State official. Forest stewardship plans address the
following resource elements wherever present, in a manner that is compatible with
landowner objectives concerning:

(1) Soil and water;

(2) Biological diversity;

(3) Range;

(4) Aesthetic quality;

(5) Recreation;

(6) Timber;

(7) Fish and wildlife;

(8) Threatened and endangered species;
(9) Forest health;

(10) Archeological, cultural and historic sites;
(11) Wetlands;

(12) Fire; and

(13) Carbon cycle.

Higher-value product means an existing market product that is comprised principally of
an eligible material or materials and, in some distinct local regions, as determined by the
CCC, has an existing market as of October 27, 2010. Higher-value products may

178



include, but are not limited to, products such as mulch, fiberboard, nursery media,
lumber, or paper.

Highly erodible land means land as determined as specified in part 12 of this title.

Indian tribe has the same meaning as in 25 U.S.C. 450b (section 4 of the Indian Self-
Determination and Education Assistance Act).

Institution of higher education has the same meaning as in 20 U.S.C. 1002(a) (section
102(a) of the Higher Education Act of 1965).

Intermediate ingredient or feedstock means an ingredient or compound made in whole or
in significant part from biological products, including renewable agricultural material
(including plant, animal, and marine material), or forestry material that is subsequently
used to make a more complex compound or product.

Legal entity has the same meaning as in the regulations in § 1400.3 of this chapter.

Matching payments means those CCC payments provided for eligible material delivered
to a qualified biomass conversion facility.

Native sod means land:

(1) On which the plant cover is composed principally of native grasses, grasslike plants,
forbs, or shrubs suitable for grazing and browsing; and

(2) That had never been tilled for the production of an annual crop as of June 18,
2008.

Nonindustrial private forest land means, as defined in 16 U.S.C. 2103a (the
Cooperative Forestry Assistance Act of 1978, as amended), rural lands with existing tree
cover, or suitable for growing trees, where the land is owned by any private individual,
group, association, corporation, Indian tribe, or other private legal entity.

Offer means, unless otherwise indicated, the per-acre rental payment requested by the
owner or operator in such owner’s or operator’s request to participate in the
establishment payment and annual payment component of BCAP.

Operator means a person who is in general control of the land enrolled in BCAP, as
determined by CCC.

Participant means a person who is participating in BCAP—either as a person who has
applied for and is eligible to receive payments, has a BCAP contract, or is a project
sponsor.

Payment period means a contract period of either up to 5 years for annual and non-
woody perennial crops, or up to 15 years for woody perennial crops, during which the
participant receives an annual payment under the establishment payment and annual
payment component of BCAP.

Person has the same meaning as in the regulations in § 1400.3 of this chapter. In
addition, for BCAP, the term ‘‘producer’’ means either an owner or operator of BCAP
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project acreage that is physically located in a BCAP project area, or a producer of an
eligible crop produced on that acreage.

Producer means, with respect to subpart B of this part, a person who had the risk of
loss in the production of the material that is the subject of the BCAP payment; and
with respect to subpart C of this part, an owner or operator of contract acreage that is
physically located within a BCAP project area or a producer of an eligible crop
produced on that acreage and who has the risk of loss in the relevant crop at the
relevant period of time or who will have the risk of loss in crops required to be
produced. Project area means a geographic area with specified boundaries submitted by
a project sponsor and approved by CCC under the establishment payment and annual
payment component of BCAP. Project sponsor means a group of producers or a
biomass conversion facility who proposes a project area.

Qualified biomass conversion facility means a biomass conversion facility that meets all
the requirements for BCAP qualification, and whose facility representatives enter into
a BCAP agreement with CCC.

Renewable biomass means:

(1) Appropriate materials, pre-commercial thinnings, or invasive species from National
Forest Systemland and U.S. Department of the Interior, Bureau of Land Management
land that:

(i) Are by-products of preventive treatments that are removed to reduce hazardous
fuels, to reduce or contain disease or insect infestation, or to restore ecosystem health;

(i) Would not otherwise be used for higher-value products; and

(iii)) Are harvested in accordance with applicable law and land management plans and
the requirements for old- growth maintenance, restoration, and management direction of
16 U.S.C. 6512 (specifically, sections 102(e)(2), (3), and (4) of the Healthy Forests
Restoration Act of 2003 and large-tree retention provisions of subsection (f)); or

(2) Any organic matter that is available on a renewable or recurring basis from non-
Federalland or land belonging to an Indian or Indian Tribe that is held in trust by the
United States or subject to a restriction against alienation imposed by the United States,
including;

(1) Renewable plant material, including:
(A) Feed grains;

(B) Other agricultural commodities;
(C) Other plants and trees; or

(D) Algae;

(i) Waste material, including:

(A) Crop residue;
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(B) Other vegetative waste material (including wood waste and wood residues);
(C) Animal waste and byproducts (including fats, oils, greases, and manure); and
(D) Food waste and yard waste.

Socially disadvantaged farmer or rancher means, unless other classes of persons are
approved by CCC in writing, a farmer or rancher who is a member of a group whose
members have been subject to racial or ethnic prejudice because of their identity as
members of a group without regard to their individual qualities. Groups include:

(1) American Indians or Alaskan Natives;

(2) Asians or Asian Americans;

(3) Blacks or African Americans;

(4) Native Hawaiians or other Pacific Islanders; and
(5) Hispanics.

Technical assistance means assistance in determining the eligibility of land and practices
for BCAP, implementing and certifying practices, ensuring contract performance, and
providing annual rental rate surveys. The technical assistance provided in connection
with BCAP to owners or operators, as approved by CCC, includes, but is not limited
to: Technical expertise, information, and tools necessary for the conservation of natural
resources on land; technical services provided directly to farmers, ranchers, and other
eligible entities, such as conservation planning, technical consultation, and assistance with
design and implementation of eligible practices; and technical infrastructure, including
activities, processes, tools, and functions needed to support delivery of technical
services, such as technical standards, resource inventories, training, data, technology,
monitoring, and effects analyses.

Tribal government means any Indian tribe, band, nation, or other organized group, or
community, including pueblos, rancherias, colonies and any Alaska Native Village, or
regional or village corporation as defined in or established pursuant to 43 U.S.C. 1601—
1629h (the Alaska Native Claims Settlement Act), that is recognized as eligible for the
special programs and services provided by the United States to Indians because of their
status as Indians.

Violation means an act by the participant, either intentional or unintentional, that would
cause the participant to no longer be eligible to receive or retain all or a portion of
BCAP payments.

Yard waste means any renewable biomass generated from municipal or residential land,
such as urban forestry materials, construction or demolition materials, trimmings from
grasses and trees, or biomass removed due to invasive species or weather-related
disaster, that can be separated from and has low potential (such as contamination with
plastics, metals, chemicals, or other toxic compounds that cannot be removed) for the
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generation of toxic byproducts resulting from conversion, and that otherwise cannot
be recycled for other purposes (such as post-consumer waste paper).

§ 1450.3 General.

(a) The objectives of BCAP are to: (1) Support the establishment and production of
eligible crops for conversion to bioenergy and biobased products in selected project
areas; and

(2) Assist agricultural and forest landowners and operators with matching payments to
support the collection, harvest, storage, and transportation costs of eligible material for
use in a biomass conversion facility.

(b) A participant must implement and adhere to a conservation plan, forest
stewardship plan, or equivalent plan prepared in accordance with BCAP guidelines, as
established and determined by CCC. A conservation plan, forest stewardship plan, or
equivalent plan for contract acreage must be implemented by a participant and must be
approved by the conservation district in which the lands are located, or, in the case of
Federal lands, the appropriate approval authority of jurisdiction. If the conservation
district declines to review the conservation plan, forest stewardship plan, or equivalent
plan, the provider of technical assistance may take such further action as is needed to
account for lack of such review.

(c) Agricultural and forest landowners and operators must comply with any applicable
existing conservation plan, forest stewardship plan, or equivalent plan and all other
applicable laws, regulations, or Executive Orders for any removal of eligible material for
use in a biomass conversion facility to receive matching payments.

(d) Except as otherwise provided in this part, a participant may receive, in addition to
any paymentsunder this part, financial assistance, rental or easement payments, tax
benefits, or other payments from a State or a private organization in return for enrolling
lands in BCAP, without any commensurate reduction in BCAP payments.

§ 1450.4 Violations.

(a)(1) If a participant fails to carry out the terms and conditions of a BCAP contract,
CCC may terminate the BCAP contract.

(2) If the BCAP contract is terminated by CCC in accordance with this paragraph:

(i) The participant will forfeit all rights to further payments under the contract and
must refund all payments previously received, plus interest; and

(i1) The participant must pay liquidated damagesto CCC in an amount as specified in
the contract.

(b) CCC may reduce a demand for a refund under this section to the extent CCC
determines that such relief would be appropriate and would not deter the
accomplishment of the purposes of BCAP.

§ 1450.5 Performance based on advice or action of USDA.
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(a) The provisions of § 718.303 of this title relatingto performance based on the
action or advice of an authorized representative of USDA applies to this part, and may
be considered as a basis to provide relief to persons subject to sanctions under this part
to the extent that relief is otherwise permitted by this part.

(b) [Reserved]
§ 1450.6  Access to land.

(a) For purposes related to this program, the participant must upon request provide any
representative of USDA, or designee thereof, with access to land that is:

(1) The subject of an application for a contract under this part; or
(2) Under contract or otherwise subject to this part.
(b) For land identified in paragraph

(a) of this section, the participant must provide such representatives or designees with
access to examine records for the land to determine land classification, eligibility, or for
other purposes, and to determine whether the participant is in compliance with the
terms and conditions of the BCAP contract.

§ 1450.7 Division of payments and provisions about tenants and sharecroppers.

(a) Payments received under this part will be divided as specified in the applicable
contract. CCC may refuse to enter into a contract when there is a disagreement among
persons or legal entities seeking enrollment as to a person’s or legal entity’s eligibility to
participate in the contract as a tenant or sharecropper, and there is insufficient evidence,
as determined by CCC, to indicate whether the person or legal entity seeking
participation as a tenant or sharecropper has an interest in the acreage offered for
enrollment in the BCAP.

(b) CCC may remove an operator or tenant from a BCAP contract when:
(1) The operator or tenant requests in writing to be removed from the BCAP
contract;

(2) The operator or tenant files for bankruptcy and the trustee or debtor in possession
fails to affirm the contract, to the extent permitted by applicable bankruptcy laws;

(3) The operator or tenant dies during the contract period and the administrator of the
estate fails to succeed to the contract within a period of time determined appropriate
by CCC; or

(4) A court of competent jurisdiction orders the removal of the operator or tenant from
the BCAP contract and such order is received by CCC.

(c) Tenants who fail to maintain tenancy on the acreage under contract for any reason
may be removed from a contract by CCC.

§ 1450.8 Payments not subject to claims.
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(a) Subject to part 1403 of this chapter, any payment or portion of the payment due
any person or legal entity under this part will be allowed without regard to questions
of title under State law, and without regard to any claim or lien in favor of any
creditor, except agencies of the U.S. Government.

(b) [Reserved]

§ 1450.9 Assignments.

(a) Participants may assign the right to receive cash paymentsunder BCAP, in whole or
in part, as provided in part 1404 of this chapter. (b) [Reserved]

§ 1450.10 Appeals.

(a) Except as provided in paragraph (b) of this section, a person or legal entity
applying for participation may appeal or request reconsideration of an adverse
determination in accordance with the administrative appeal regulations at parts 11 and
780 of this title.

(b) Determinations by the Natural Resources Conservation Service may be appealed in
accordance with procedures established under part 614 of this title or otherwise
established by the Natural Resources Conservation Service.

§ 1450.11 Scheme or device.

(a) If CCC determines that a person or legal entity has employed a scheme or device to
defeat the purposes of this part, or any part, of any USDA program, payment
otherwise due or paid such person or legal entity during the applicable period may be
required to be refunded, with interest calculated from the date of disbursement of the
funds by CCC, as determined appropriate by CCC.

(b) A scheme or device includes, but is not limited to, coercion, fraud, misrepresentation,
depriving any other person or legal entity of any payments, or obtaining a payment that
otherwise would not be payable.

(c) A new owner or operator or tenant of land subject to this part who succeeds to the
contract responsibilities must report in writing to CCC any interest of any kind in the
land subject to this part that is retained by a previous participant. Such interest may
include a present, future, or conditional interest, reversionary interest, or any option,
future or present, on such land, and any interest of any lender in such land where the
lender has, will, or can legally obtain, a right of occupancy to such land or an interest in
the equity in such land other than an interest in the appreciation in the value of such
land occurring after the loan was made. Failure to fully disclose such interest will be
considered a scheme or device under this section.

§ 1450.12 Filing of false claims.

(a) If CCC determines that any participant has knowingly supplied false information or
has knowingly filed a false claim, such participant will be ineligible for payments under
this part with respect to the fiscal year in which the false information or claim was
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filed and the contract may be terminated, in which case CCC may demand a full
refund of all prior payments.

(b) False information or false claims include, but are not limited to, claims for payment
for practices that do not comply with the conservation plan, forest stewardship plan,
or equivalent plan. Any amounts paid under these circumstances must be refunded to
CCC, together with interest as determined by CCC, and any amounts otherwise due the
participant will be withheld.

(c) The remedies provided for in this section will be in addition to any other remedy
available to CCC and in addition to any criminal penalty or any other remedy available
to the United States.

§ 1450.13 Miscellaneous.

(a) Except as otherwise provided in this part, in the case of death, incompetency, or
disappearance of any participant, any paymentsdue under this part may be paid to
the participant’s successor(s) in accordance with part 707 of this title.

(b) Unless otherwise specified in this part, payments under this part will be subject to
the compliance requirements of part 12 of this title concerning highly erodible land and
wetland conservation and payments.

(c) Any remedies permitted CCC under this part will be in addition to any other
remedy, including, but not limited to, criminal remedies or actions for damages in favor
of CCC, or the United States as may be permitted by law.

(d) Absent a scheme or device to defeat the purposes of BCAP, when an owner loses
control of BCAP acreageenrolled under subpart C of this part due to foreclosure and
the new owner chooses not to continue the contract in accordance with § 1450.215
refunds will not be required from any participant on the contract to the extent that the
Deputy Administrator determines that forgiving such repayment is appropriate in order
to provide fair and equitable treatment.

Subpart B—Matching Payments

§ 1450.100 General.

(a) A person or legal entity with the right to collect or harvest eligible material for the
sale and delivery of such eligible material to a qualified biomass conversion facility, may
be eligible for payment under the provisions of this subpart.

(b) [Reserved]

§ 1450.101 Qualified biomass conversion facility.

(a) To be considered a qualified biomass conversion facility, a biomass conversion
facility must enter into an agreement with CCC and must:

(1) Meet all applicable regulatory and permitting requirements by applicable Federal,
State, or local authorities;
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(2) Agree in writing to:

(1) Maintain accurate records of all eligible material purchases and related documents
regardless of whether matching payments will be sought by the seller; and

(i) Make available at one place and at all reasonable times for examination by
representatives of USDA, all books, papers, records, contracts, scale tickets,
settlement sheets, invoices, written price quotations, or other documents related to
BCAP for not less than 3 years after the date that eligible material was delivered to
the qualified biomass conversion facility;

(iii) Clearly indicate the actual tonnage delivered on the scale ticket or equivalent to be
provided to the eligible material owner;

(iv) Calculate a total dry ton weight equivalent of the actual tonnage delivered and
provide that measurement to the eligible material owner;

(v) Use commercial weight scales that are certified for accuracy by applicable State or
local authorities and accurate moisture measurement equipment to determine the dry
ton weight equivalent of actual tonnage delivered,

(vi) Pay fair market value for eligible material regardless of whether the seller has
applied for or receives a matching payment authorized by this subpart.

(b) For a qualified biomass conversion facility, CCC can:
(1) Periodically inform the public that payments may be available for
deliveries of eligible material to such qualified biomass conversion facility;

(2) Maintain a listing of qualified biomass conversion facilities for general public access
and distribution that may include general information about the facility and its eligible
material needs; and

(3) Suspend, terminate, or take other actions as appropriate when CCC determines a
qualified biomass conversion facility fails to comply with the agreement.

§ 1450.102 Eligible material owner.

(a) In order to be eligible for a payment under this subpart, a person or legal entity
must:

(1) Be a producer of an eligible crop that is produced on contract acreage authorized by
subpart C of this part; or

(2) Have the right to collect or harvest eligible material and such person may only
receive payment if the risk of loss for the material transferred to that person occurred
prior to the time the payment is made that will be used to determine the matching
payment that is requested under this subpart; and

(3) Certify that the eligible material for which a payment may be issued according to §
1450.106 has been harvested according to a conservation plan, forest stewardship plan,
or equivalent plan, and, if not crop residues, are byproducts of preventative treatments
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that are removed to reduce hazardous fuels, to reduce or contain disease or insect
infestation, or to restore ecosystem health.

(b) A qualified biomass conversion facility that meets the requirements of paragraph (a)
of this section may be considered an eligible material owner if it otherwise meets the
definition in this part.

§ 1450.103 Eligible material that qualifies for payment.

(a) Except for paragraph (b) of this section, in order to qualify, as determined by CCC,
for a payment under this subpart:

(1) Eligible material must be renewable biomass that, at a minimum, meets the definition
in § 1450.2 and is listed on the official Web site for BCAP as an eligible material at
http:// www.fsa.usda.gov/energy,

(2) Eligible material must be collected or harvested by the eligible material owner:
(1) Directly from:

(A) National Forest System land, Bureau of Land Management land; (B) Non-Federal
land; or

(C) Land belonging to an Indian or Indian tribe that is held in trust by the United
States or subject to a restriction against alienation imposed by the United States;

(i1) Consistent with a conservation plan, forest stewardship plan, or plan that CCC
determined to be an equivalent plan, that provides the following:

(A) The purpose of the harvest of the eligible material;

(B) The expected volume of the harvest;

(C) The total number of acres to be harvested;

(D) The name of the eligible material owner(s); and

(E) Any additional information, as determined by CCC; and

(iii) Consistent with Executive Order 13112, ‘‘Invasive Species. ’

(3) Woody eligible material produced on land other than contract acreage must be:

(i) Byproducts of preventative treatments that are removed to reduce hazardous fuels,
to reduce or contain disease or insect infestation, or to restore ecosystem health; and

(i1) If harvested from Federallands then done so in accordance with the requirements for
old-growth maintenance, restoration, and management direction provided by 16 U.S.C.
6512 for Federal lands; and

(4) Eligible material must be delivered to a qualified biomass conversion facility (as
specified in § 1450.101 and other provisions of these regulations).

(b) Notwithstanding paragraph (a) of this section, payments under this subpart are not
authorized for:
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(1) Any eligiblematerial delivered before October 27, 2010;

(2) Any eligible material for which payment from a biomass conversion facility was
received before the application for paymentunder this subpart is received and approved
by the FSA county office, as specified in § 1450.104;

(3) Any woody eligible material

collected or harvested outside contract acreage that would otherwise be used for higher-
value products; or

(4) Any otherwise eligible material collected or harvested outside contract acreage that,
after delivery to a biomass conversion facility, its campus, or its affiliated facilities,
must be separated from an eligible material used for a higher-value market product in
order to be used for heat, power, biobased products, or advanced biofuels.

§ 1450.104  Signup.

(a) Applications for participation and requests for paymentsunder this subpart will be
accepted on a continuous basis.

(b) An eligiblematerial owner must apply to participate in the matching payments
component of BCAP before payment for the eligible material is received from a
qualified biomass conversion facility. The application must be submitted to the FSA
county office and approved by CCC before any payment is made by the qualified
biomass conversion facility for the eligible material.

(c) Applications must include the following:

(1) Based on information obtained from contracts, agreements, or binding letters of
intent:

(1) An estimate of the total dry tons of eligible material expected to be sold to the
qualified biomass conversion facility;

(i) The type(s) of eligible material that is expected to be sold;

(iii)) The name of the qualified biomass conversion facility that will purchase the
eligible material;

(iv) The expected, fair market, per dry ton payment rate the owner plans to receive for
the delivery of the eligible material; and

(v) The date or dates the eligible material is expected to be delivered to the qualified
biomass conversion facility.

(2) A new or amended conservation plan, forest stewardship plan, or equivalent plan,
as specified in § 1450.103.

(d) Eligible material owners who deliver eligible material to more than one qualified
biomass conversion facility must submit separate applications for each facility to which
eligible material will be delivered.
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(e) After delivery, eligible material owners must notify CCC and request the payment.
Payments will be disbursed only after delivery is verified by CCC.

(f) Information that must be submitted to CCC in order to request payments includes
settlement, summary, or other acceptable data that provide:

(1) Total actual tonnage delivered and a total dry weight tonnage equivalent amount
determined by the qualified biomass conversion facility using standard moisture
determinations applicable to the eligible material,

(2) Total payment received, including

the per dry-ton payment rate(s) matched with actual and dry weight tonnage delivered;
and

(3) The qualified biomass conversion facility’s certification as to the authenticity of the
information.

§ 1450.105 Obligations of participant.

(a) All participants whose payment application was approved must agree to: (1) Carry
out and certify compliance with the terms and conditions of the payment application

including adherence to a conservation plan, forest stewardship plan, or equivalent plan,
as appropriate; and

(2) Be jointly and severally responsible, if the participant has a share of the payment
greater than zero, with other contract participants for compliance with the provisions of
such contract and the provisions of this part, and for any refunds or payment
adjustments that may be required for violations of any of the terms and conditions of
the BCAP contract and this part.

(b) [Reserved]

§ 1450.106 Payments.

(a) Payments under this subpart will be for a term not to exceed 2 years beginning the
date that CCC issues the first payment, under this subpart to the participant and for
each participant runs from the date that the participant receives a matching payment
from CCC even though the participant may over time change facilities. The Deputy
Administrator may further limit the period to reflect participation in BCAP for any
time prior to October 27, 2010 as the Deputy Administrator deems appropriate. In
addition, where ownership of a source of material has changed, or whereit is deemed
that other circumstances warrant, the Deputy Administrator may apply the time limit
applicable to a person or entity or to another person or entity to assure that the 2-year
limit is not avoided by private arrangement or other circumstance.

(b) Payments under this subpart will be paid at a rate of $1 for each $1 per dry ton
provided by the qualified biomass conversion facility for the market-based sale of
eligible material in an amount up to $45 per dry ton.

Subpart C—Establishment Payments and Annual Payments
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§ 1450.200 General.

(a) As provided in this subpart, establishment payments and annual payments may be
provided by CCC to producers of eligible crops within a project area.

(b) [Reserved]
§ 1450.201 Project area proposal submission requirements.

(a) To be considered for selection as a project area, a project sponsor must submit a
proposal to CCC that includes, at a minimum:

(1) A description of the sources of renewable biomass, eligible land, and eligible crops
that may be enrolled within the proposed project area;

(2) A letter of commitment from a biomass conversion facility stating that the facility
will use, for BCAP purposes, eligible crops intended to be produced in the proposed
project area;

(3) Information demonstrating that the biomass conversion facility will have sufficient
equity available to operate if the facility is not operational at the time the project area
proposal is submitted; and

(4) Other information that gives CCC a reasonable assurance that the biomass
conversion facility will be in operation in a timely manner so that it will utilize the
eligible crops, as determined by CCC.

(b) The project area description required in paragraph (a) of this section needs to
specify geographic boundaries and be described in definite terms such as acres,
watershed boundaries, mapped longitude and latitude coordinates, or counties.

(c) The project area needs to be physically located near a biomass conversion facility or
facilities, as determined by CCC.

(d) Project area proposals may limit the nature and types of eligible crops to be
established within a project area.

§ 1450.202 Project area selection criteria.
(a) In selecting project areas, CCC will consider:

(1) The dry tons of the eligible crops proposed to be produced in the proposed
project area and the probability that such crops will be used for BCAP purposes;

(2) The dry tons of renewable biomass projected to be available from sources other
than the eligible crops grown on contract acres;

(3) The anticipated economic impact in the proposed project area;

(4) The opportunity for producers and local investors to participate in the ownership
of the biomass conversion facility in the proposed project area;

(5) The participation rate by beginning or socially disadvantaged farmers or ranchers;
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(6) The impact on soil, water, and related resources;

(7) The variety in biomass production approaches within a project area, including
agronomic conditions, harvest and postharvest practices, and monoculture and
polyculture crop mixes;

(8) The range of eligible crops among project areas; and
(9) Any other additional criteria, as determined by CCC.
(b) [Reserved]

§ 1450.203 Eligible persons and legal entities.

(a) In order to be eligible to enter into a BCAP contract for this subpart, a person or
legal entity must be an owner, operator, or tenant of eligible land within a project area,
as defined in § 1450.204 and be the person or entity with the ability to perform under
the terms of the contract.

(b) [Reserved]

§ 1450.204 Eligible land.

(a) For the purposes of this subpart, eligible land must be physically and legally
capable of producing an eligible crop and must be:

(1) Agricultural land; or
(2) Nonindustrial private forest land.
(b) For the purposes of this subpart, eligible land is not:

(1) Federal- or State-owned land, including land owned by local governments or
municipalities;

(2) Land that is native sod;

(3) Land enrolled in the Conservation Reserve Program operated under part 1410 of this
chapter;

(4) Land enrolled in the Wetlands Reserve Program operated under part 1467 of this
chapter; or

(5) Land enrolled in the Grassland Reserve Program operated under part 1415 of this
chapter.

§ 1450.205 Duration of contracts.
(a) Contractsunder this subpart will be for a term of up to:
(1) 5 years for annual and non-woody perennial crops; and
(2) 15 years for woody perennial crops.

(b) The establishment time period may vary due to: Type of crop, agronomic
conditions (for example, establishment time frame, winter hardiness), and other factors.

§ 1450.206 Obligations of participant.
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(a) All participants subject to a BCAP contract must:
(1) Carry out the termsand conditions of the contract;

(2) Make available to CCC or to an institution of higher education or other entity
designated by CCC, such information as CCC determines to be appropriate to promote
the production of eligible crops and the development of renewable biomass conversion
technology;

(3) Comply with the highly erodable land and wetland conservation requirements of part
12 of this chapter;

(4) Implement a:

(1) Conservation plan,

(i1) Forest stewardship plan, or
(ii1) Equivalent plan.

(5) Implement the conservation plan, forest stewardship plan, or equivalent plan which
is part of such contract, in accordance with the schedule of dates included in such
conservation plan, forest stewardship plan, or equivalent plan, unless CCC determines
that the participant cannot fully implement the conservation plan, forest stewardship
plan, or equivalent plan for reasons beyond the producer’s control and CCC and the
participant agree to a modified plan.

(6) Demonstrate compliance with the conservation plan, forest stewardship plan, or
equivalent plan through required self-certification subject to compliance spot checks, as
determined by CCC.

(7) Establish temporary vegetative cover either within the timeframes required by the
conservation plan, forest stewardship plan, or equivalent plan or as determined by the
Deputy Administrator, if the eligible crops cannot be timely established; and

(8) If the participant has a share of the payment greater than zero, be jointly and
severally responsible with the other contract participants for compliance with the
provisions of such contract and the provisions of this part, and for any refunds or
payment adjustments that may be required for violations of any of the terms and
conditions of the contract and this part.

(b) Payments may cease and producers may be subject to contract termination for
failure to establish eligible crops.

(c) A contract will not be terminated for failure by the participant to establish an
approved cover on the land if, as determined by CCC:

(1) The failure to plant or establish such cover was due to a natural disaster such as
excessive rainfall, flooding, or drought; and

(2) The participant establishes the approved cover as soon as practicable after the wet
or drought conditions that prevented the establishment of such cover subside.
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§ 1450.207 Conservation plan, forest stewardship plan, or equivalent plan.

(a) The producer must implement a conservation plan, forest stewardship plan, or
equivalent plan that complies with CCC guidelines and is approved by the appropriate
conservation district for the land to be entered in BCAP. If the conservation district
declines to review the conservation plan, forest stewardship plan, or equivalent plan, or
disapproves the conservation plan, forest stewardship plan, or equivalent plan, such
approval may be waived by CCC.

(b) The practices and management activities included in a conservation plan, forest
stewardship plan, or equivalent plan, and agreed to by the producer, must be
implemented in a cost-effective manner that meets BCAP purposes as determined by
CCC.

(c) If applicable, a tree planting plan must be developed and included in the
conservation plan, forest stewardship plan, or equivalent plan. Such tree planting plan
may allow a reasonable time to complete plantings, as determined by CCC.

(d) Each conservation plan, forest stewardship plan, or equivalent plan, and any
revision of the plan, will be subject to approval by CCC.

1450.208 Eligible practices.

(a) Eligible practices are those practices specified in the conservation plan, forest
stewardship plan, or equivalent plan that meet all standards needed to cost-effectively
establish:

(1) Annual crops;

(2) Non-woody perennial crops; and
(3) Woody perennial crops.

(b) [Reserved]

§ 1450.209  Signup.

(a) Offers for contracts may be submitted on a continuous basis to CCC as determined
by the Deputy Administrator.

(b) [Reserved]

§ 1450.210 Acceptability of offers.

(a) Acceptance or rejection of any contract offered will be at the sole discretion of
CCC, and offers may be rejected for any reason as determined appropriate to
accomplish the purposes of BCAP.

(b) An offer to enroll land in BCAP will be irrevocable for such period as is determined
and announced by CCC. The producer will be liable to CCC for liquidated damages if
the applicant revokes an offer during the period in which the offer is irrevocable as
determined by CCC. CCC may waive payment of such liquidated damagesif CCC
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determines that the assessment of such damages, in a particular case, is not in the
best interest of CCC and BCAP.

§ 1450.211 BCAP contract.

(a) In order to enrollland in BCAP, the participant must enter into a contract with
CCC.

(b) The contract is comprised of:

(1) The terms and conditions for participation in BCAP;

(2) The conservation plan, forest stewardship plan, or equivalent plan; and
(3) Any other materials or agreements determined necessary by CCC.

(c) In order to enter into a contract, the producer must submit an offer to participate as
specified in § 1450.209;

(d) The contract must, within the dates established by CCC, be signed by: (1) The
producer;and

(2) The owners of the eligible land to be placed in the BCAP and other eligible
participants, if applicable.

(e) The Deputy Administrator is authorized to approve contracts on behalf of CCC.

(f) CCC will honor contracts even in the event that a project area biomass conversion
facility does not become fully or partially operational.

(g) Contracts may be terminated by CCC before the full term of the contract has
expired if:

(1) The owner loses control of or transfers all or part of the acreage under contract and
the new owner does not wish to continue the contract;

(2) The participant voluntarily requests in writing to terminate the contract and obtains
the approval of CCC according to terms and conditions as determined by CCC;

(3) The participant is not in compliance with the terms and conditions of the contract;

(4) The BCAP practice fails or is not established after a certain time period, as
determined CCC, and the cost of restoring or establishing the practice outweighs the
benefits received from the restoration or establishment;

(5) The contract was approved based on erroneous eligibility determinations; or
(6) CCC determines that such a termination is needed in the public interest.

(h) Except as allowed and approved by CCC where the new owner of land enrolled in
BCAP is a Federal agency that agrees to abide by the terms and conditions of the
terminated contract, the participant in a contract that has been terminated must refund
all or part of the payments made with respect to the contract plus interest, as
determined by CCC, and must pay liquidated damages as provided for in the contract
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and this part. CCC may permit the amount(s) to be repaid to be reduced to the
extent that such a reduction will not impair the purposes of BCAP. Further, a refund
of all payments need not be required from a participant who is otherwise in full
compliance with the contract when the land is purchased by or for the United States, as
determined appropriate by CCC.

§ 1450.212 Establishment payments.

(a) Establishment payments will be made availableupon a determination by CCC that
an eligible practice, or an identifiable portion of a practice, has been established in
compliance with the appropriate standards and specifications.

(b) Except as otherwise provided for in this part, such payments will be made only for
the cost-effective establishment or installation of an eligible practice, as determined by
CCC.

(c) Except as provided in paragraph (d) of this section, such payments will not be made
to the same owner or operator on the same acreage for any eligible practices that have
been previously established, or for which such owner or operator has received
establishment assistance from any Federal agency.

(d) Establishment payments may be authorized for the replacement or restoration of
practices on land for which assistance has been previously allowed under BCAP, only if
the failure of the original practice was due to reasons beyond the control of the
participant, as agreed to by CCC.

(e) In addition, CCC may make partial payments when the participant completes
identifiable components of the contract. CCC may make supplemental establishment
payments, if necessary.

§ 1450.213 Levels and rates for establishment payments.

(a) CCC will pay not more than 75 percent of the actual or average cost (whichever is
lower) of establishing non-woody perennial crops and woody perennial crops specified
in the conservation plan, forest stewardship plan, or equivalent plan.

(b) The average cost of performing a practice may be determined by CCC based on
recommendations from the State Technical Committee. Such cost may be the average
cost in a State, a county, or a part of a State or county, as determined by CCC. This
means that the calculated 75 percent of the average cost may represent less than 75
percent of the actual cost for an individual participant.

(c) Except as otherwise provided for in this part, a participant may receive, in addition
to any payment under this part, establishment assistance, rental payments, or tax
benefits from a State or a private organization in return for enrolling lands in BCAP
without a commensurate reduction in BCAP establishment payments.

§ 1450.214 Annual payments.

(a) Annual payments will be made in such amount and in accordance with such time
schedule as may be agreed upon and specified in the BCAP contract.
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(b) Based on the regulations in § 1410.42 of this chapter and as determined by CCC,
annual payments include a payment based on all or a percentage of:

(1) A weighted average soil rental rate for cropland;

(2) The applicable marginal pastureland rental rate for all other land except for
nonindustrial private forest land,

(3) For forest land, the average county rental rate for cropland as adjusted for forest
land productivity for nonindustrial private forest land; and

(4) Any incentive payment as determined by CCC.

(c) The annual payment will be divided among the participants on a single contract as
agreed to in such contract, as determined by CCC.

(d) A participant that has an established eligible crop and is therefore not eligible for
establishment payments under § 1450.212 may be eligible for annual payments under the
provisions of this section.

(e) In the case of a contract succession, annual payments will be divided between the
predecessor and the successor participants as agreed to among the participants and
approved by CCC. If there is no agreement among the participants, annual payments
will be divided in such manner deemed appropriate by the Deputy Administrator and
such distribution may be prorated based on the actual days of ownership of the
property by each party.

(f) Annual payments will be reduced, as determined by CCC:

(1) By a percentage of the sum of the sale price and paymentsunder subpart B of this
part for the crop collected or harvested from the contract acreage as follows:

(i) By 1 percent if the eligible crop is delivered to a biomass conversion facility for
conversion to cellulosic biofuels as defined by 40 CFR 80.1401;

(i1) By 10 percent if the eligible crop is delivered to a biomass conversion facility for
conversion to advanced biofuels;

(iii) By 25 percent if the eligible crop is delivered to a biomass conversion facility for
conversion to heat, power, or biobased products;

(iv) By 100 percent if the eligible crop is used for a purpose other than conversion to
heat, power, biobased products, or advanced biofuels;

(2) If the producer violates a term of the contract; or

(3) In other circumstances deemed necessary or appropriate to carry out BCAP.

§ 1450.215 Transfer of land.

(a)(1) If a new owner or operator purchases or obtains the right and interest in, or
right to occupancy of, land subjectto a BCAP contract, such new owner or operator,
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upon the approval of CCC, may become a participant to a new BCAP contract with
CCC for the transferred land.

(2) For the transferred land, if the new owner or operator becomes a successor to the
existing BCAP contract, the new owner or operator will assume all obligations of the
BCAP contract of the previous participant.

(3) If the new owner or operator is approved as a successor to a BCAP contract with
CCC, then, except as otherwise determined by the Deputy Administrator:

(1) Establishment payments will be made to the past or present participant who
established the practice; and

(i1) Annual payments to be paid during the fiscal year when the land was transferred
will be divided between the new participant and the previous participant in the
manner specified in § 1450.214(c).

(b) If a participant transfers all or part of the right and interest in, or right to
occupancy of, land subject to a BCAP contract and the new owner or operator does not
become a successor to such contract within 60 days of such transfer, or such other time
as CCC determines to be appropriate, such contract will be terminated with respect to
the affected portion of such land, and the original participant:

(1) Forfeits all rights to any future payments for that acreage;

(2) Must refund all previous payments received under the contract by the participant
or prior participants, plus interest, except as otherwise specified by CCC. The
provisions of § 1450.211(g) will apply.

(c) Federal agencies acquiring property, by foreclosure or otherwise, that contains
BCAP contract acreage cannot be a party to the contract by succession. However,
through an addendum to the contract, if the current operator of the property is one of
the contract participants, the contract may remain in effect and, as permitted by CCC,
such operator may continue to receive payments under such contract if CCC determines
that such allowance is in the public interest and:

(1) The property is maintained in accordance with the terms of the contract;
(2) Such operator continues to be the operator of the property; and

(3) Ownership of the property remains with such Federal agency.
Signed at Washington, DC, on October 19,

2010.

Jonathan W. Coppess,

Executive Vice President, Commodity Credit Corporation.

Literature Cited

"'U.S. Department of Agriculture — Farm Service Agency Notices. Implementing the Biomass

197



Crop Assistance Program’s (BCAP’s) Collection, Harvest, Storage, and Transportation (CHST)
Matching Payment Program. ONLINE. 2009. USDA. Available:
http://www.fsa.usda.gov/Internet/FSA Notice/bcap 2.pdf [21 October 2009].

" Food, Conservation, and Energy of 2008." (P.L. 110-234), United States Statutes at Large.
ONLINE. USDA ERS Access. Available: http://frwebgate.access.gpo.gov/cgi-
bin/getdoc.cgi?dbname=110_cong_public_laws&docid=f:publ246.pdf [19 October 2009].

" Intergovernmental Panel on Climate Change (IPCC). 2007. Climate Change 2007: The
Physical Science Basis. Summary for policy makers. Formally Approved at the 10th
Session of Working Group I of the IPCC. IPCC, Paris.

" EPA Network, 2006. Delivering the Sustainable Use of Natural Resources: A
Contribution from the Following Members of the Network of Heads of European
Environment Protection Agencies on the Thematic Strategy on the Sustainable Use of
Natural Resources.

¥ Stern, N., 2007. The Economics of Climate Change. The Stern Review. Cambridge
University Press, Cambridge.

" Wuppertal Institute. 2005. Fair Future. Begrenzte Ressourcen und globale
Gerechtigkeit [Fair Future. Limited Resources and Global Fairness]. Wuppertal Institute
for Climate, Environment and Energy. C.H. Beck, Munich.

" WWF, UNEP, Global Footprint Network, 2004. Living Planet Report. WWF, Gland,
Switzerland.

VI UNEP, 2002. Global Environmental Outlook-3. Earthscan, London. van der Voet, E.,
van Oers, L., Nikolic, 1., 2005. Dematerialisation: not just a matter of weight. Journal of
Industrial Ecology 8 (4), 121-137.

" US Department of Energy. 2009. Annual Energy Review. Report No. DOE/EIA-
0384(2009)

* Goldemberg, J., Johansson, T.B., 2004. World Energy Assessment Overview: 2004
Update. United Nations Development Programme, New York, USA.
<http://www.undp.org/energy/weaover2004.htm>.

* Intergovernmental Panel on Climate Change (IPCC). 2007. Summary for policy
makers. Formally Approved at the 10th Session of Working Group I of the IPCC. IPCC,
Paris.

" Koh, L.P., and J. Ghazoul. 2008. Biofuels, biodiversity and people- Understanding the
conflicts and finding opportunities. Biological Conservation 141(10)-2450-2460.

* Berndes, G., Hoogwijk, M. and van den Broeck, R.: 2003, ‘The contribution of
biomass in the future global energy supply: A review of 17 studies’, Biomass and
Bioenergy 25, 1-28.

"V Reilly, J. and Paltsev, S. 2008. Biomass Energy and Competition for Land. GTAP
Working Paper No. 46.

* Fedoroff, N. and J. Cohen. 1999. Plants and Populations: Is There Time? Proceedings
of the National Academy of Sciences. 96: 5903-5907.

! Clarke, L., J. Edmonds, H. Jacoby, H. Pitcher, J. Reilly, R. Richels, 2007. Scenarios of
Greenhouse Gas Emissions and Atmospheric Concentrations. Sub-report 2.1A of
Synthesis and Assessment Product 2.1 by the U.S. Climate Change Science Program and
the Subcommittee on Global Change Research. Department of Energy, Office of
Biological & Environmental Research, Washington, DC., USA, 154 pp.

198



" Lubowski, R.N., M. Vesterby, S. Bucholtz, A. Baez, and M.J. Roberts. 2002. Major
Uses of Land in the United States. Economic Research Service’s Economic Information
Bulletin.

1 Wu, J. 2000. Slippage Effects of the Conservation Reserve Program. American
Journal of Agricultural Economics. 82(4): 979 —992.

¥ M.J. Roberts and Bucholz, S. 2006. Slippage in the Conservation Reserve Program or
Spurious Correlation? A Rejoinder. American Journal of Agricultural Economics. 88(2):
514 -516.

* Murray, B. C., B. Sohngen, and M. T. Ross. 2007. Economic consequences of
consideration of permanence, leakage and additionality for soil carbon sequestration
projects. Climatic Change 80:127-143.

' U.S. Environmental Protection Agency. 2010. Renewable Fuel Standard Program
Final Rule. Federal Register Doc. 75 (58): 14669 — 14904.

1 Searchinger, T., R. Heimlich, R. A. Houghton, F. X. Dong, A. Elobeid, J. Fabiosa, S.
Tokgoz, D. Hayes, and T. H. Yu. 2008. Use of US croplands for biofuels increases
greenhouse gases through emissions from land-use change. Science 319:1238-1240.

1 Rosegrant, M.W. 2008. Biofuels and Grain Prices: Impacts and Policy Responses.
International Food Policy Research Institute.

¥ Birch, Thomas W. 1996. Private forest landowners of the United States, 1994.
Proceedings qf the Symposium on Non-Industrial Private Forests, Washington, D.C. Jan.
18-20, 1996, pp. 10-18.

" Chunquan, Z., R. Taylor, and F. Guogiang. 2004. China’s Wood Market, Trade, and
Environment. Science Press USA and WWF Intl.

" Tianjie, M. 2008. Interconnected Forests: Global and Domestic Impacts of China’s
Forestry Conservation. Chinese Environment Forum.

¥ Chunquan, Z., R. Taylor, and F. Guogiang. 2004. China’s Wood Market, Trade, and
Environment. Science Press USA and WWF Intl.

Y Chunquan, Z., R. Taylor, and F. Guogiang. 2004. China’s Wood Market, Trade, and
Environment. Science Press USA and WWF Intl.

™ Houghton, R. A. 2007. Balancing the global carbon budget. Annual Review of Earth
and Planetary Sciences 35:313-347.

“* Houghton, R. A. 2007. Balancing the global carbon budget. Annual Review of Earth
and Planetary Sciences 35:313-347.

“* Houghton, R. A. 2007. Balancing the global carbon budget. Annual Review of Earth
and Planetary Sciences 35:313-347.

1 Andres, R.J., Fielding, D.J., Marland, G., Boden, T.A., Kumar, N., and Kearney, A.T.
1999. Carbon dioxide emissions from fossil-fuel use, 1751-1950. Tellus 51B:759-65
P Houghton, R. A. 2007. Balancing the global carbon budget. Annual Review of Earth
and Planetary Sciences 35:313-347.

Y Canadell, J. G., C. Le Quere, M. R. Raupach, C. B. Field, E. T. Buitenhuis, P. Ciais,
T. J. Conway, N. P. Gillett, R. A. Houghton, and G. Marland. 2007. Contributions to
accelerating atmospheric CO2 growth from economic activity, carbon intensity, and
efficiency of natural sinks. Proceedings of the National Academy of Sciences of the
United States of America 104:18866-18870.

199



“* Fargione, J., J. Hill, D. Tilman, S. Polasky, and P. Hawthorne. 2008 Land clearing
and the biofuel carbon debt. Science 319:1235-1238.

! Fargione, J., J. Hill, D. Tilman, S. Polasky, and P. Hawthorne. 2008 Land clearing
and the biofuel carbon debt. Science 319:1235-1238.

WY Searchinger, T., R. Heimlich, R. A. Houghton, F. X. Dong, A. Elobeid, J. Fabiosa,
S. Tokgoz, D. Hayes, and T. H. Yu. 2008. Use of US croplands for biofuels increases
greenhouse gases through emissions from land-use change. Science 319:1238-1240.
BV Murray, B. C., B. Sohngen, and M. T. Ross. 2007. Economic consequences of
consideration of permanence, leakage and additionality for soil carbon sequestration
projects. Climatic Change 80:127-143.

P Lehmann, J., Gaunt, J., Rondon, M., 2006. Bio-char sequestration in terrestrial eco-
systems- a review. Mitigation and Adaptation Strategies for Global Change 11 (2), 395—
419.

X Paustian K., Andrén O., Janzen H.H., Lal R., Smith P., Tian G., Tiessen H., van
Noordwijk M., and Woomer P.L. 1997. Agricultural soils as a sink to mitigate CO2
emissions. Soil Use and Management, 13- pp. 230-244

*Ii paustian K., Andrén O., Janzen H.H., Lal R., Smith P., Tian G., Tiessen H., van
Noordwijk M., and Woomer P.L. 1997. Agricultural soils as a sink to mitigate CO2
emissions. Soil Use and Management, 13- pp. 230-244

X | ehmann, J., Gaunt, J., Rondon, M., 2006. Bio-char sequestration in terrestrial eco-
systems- a review. Mitigation and Adaptation Strategies for Global Change 11 (2), 395—
419.

il Read, P., Lermit, J., 2005. Bioenergy with carbon storage (BECS)- a sequential
decision approach to the threat of abrupt climate change. Energy 30 (14), 2654-2671.
*V Read, P., Lermit, J., 2005. Bioenergy with carbon storage (BECS)- a sequential
decision approach to the threat of abrupt climate change. Energy 30 (14), 2654-2671.
*¥ Tilman, D., K.G. Cassman, P.A. Matson, R. Naylor, and S. Polasky. 2002.
Agricultural sustainability and intensive production practices. Nature. 418: 671 — 677.
*M Brooke, B., G. Fogel, A. Glaser, E. Griffin, and K. Johnson. 2009. Corn Ethanol and
Wildlife: How Increases in Corn Planting are Affecting Habitat and Wildlife in the
Prairie Pothole Region. A National Wildlife Federation Report.

Vi Balmford, A., R.E. Green, and J.P.W. Scharlemann. 2005. Sparing land for nature-
exploring the potential impact of changes in agricultural yield on the area needed for crop
production. Glob. Change Biol. 11, 1594-1605

MM Jahi Chappell, John Vandermeer, Catherine Badgley, Ivette Perfecto. 2009.
Wildlife-friendly farming vs land sparing. Frontiers in Ecology and the Environment:
Vol. 7, No. 4, pp. 183-184.

"™ Koh, L.P., P. Levang, and J. Ghazoul. 2009. Designer landscapes for sustainable
biofuels. Trends in Ecology and Evolution. 24(8):431-438.

" Geist, H. J. and Lambin, E. F. 2002. Proximate Causes and Underlying Driving Forces
of Tropical Deforestation. BioScience 52 (2), 143-150.

"' Walsh, M.E., D.G. De La Torre Ugarte, H. Shapouri, and S.P. Slinsky. 2003. Bioenergy
Crop Production in the United States: Potential Quantities, Land-Use Changes, and
Economic Impacts on the Agricultural Sector. Environmental and Resource Economics
24: 313 —333.

200



'Y ambin, E. F., Geist, H. J., and Lepers, E. 2003. Dynamics of Land-Use and Land-
Cover Change in Tropical Regions. Annu. Rev. Environ. Resour. 28, 205-41.

ti Myers, N., R. A. Mittermeier, C.G Mittermeier, G.A.B de Fonseca, and J. Kent. 2000.
Biodiversity hotspots for conservation priorities. Nature 403: 853 — 858.

"V peskett, L., R. Slater, C. Stevens and A. Dufey. 2007. Biofuels, Agriculture and
Poverty Reduction. Natural Resource Perspectives Paper #107, ODI.

¥ Koh, L.P., and J. Ghazoul. 2008. Biofuels, biodiversity and people- Understanding the

conflicts and finding opportunities. Biological Conservation 141(10)-2450-2460.

M U.S. House. 110th Congress, 1st Session. H.R. 2419, the Farm, Nutrition, and Bioenergy Act
0of 2007. ONLINE. LOC Access. Available: http://thomas.loc.gov/cgi-
bin/bdquery/z?d110:HR02419: [19 October 2009].

M Harkin, Rep. [IA]. "Farm, Nutrition, And Bioenergy Act of 2007." Congressional Record
ONLINE 11 December 2007. Thomas. Available: http://thomas.loc.gov/cgi-
bin/query/F?r110:1:./temp/~r110ThiiOP:e216976: [20 October 2009].

Vi USDA Economic Research Service. 2008 Farm Bill Side-By-Side. ONLINE. ERS Access. 20
August 2009. Available: http://www.ers.usda.gov/FarmBill/2008/titles/titleixenergy.htm [22
October 2009].

™ Personal communication with former Staff member of Senator John Thune. [23 October 2009].
™ U.S. Senate. 110th Congress, 1st Session. S. 2302, An original bill to provide for the
continuation of agricultural programs through fiscal year 2012, and for other purposes. ONLINE.
LOC Access. Available: http://thomas.loc.gov/cgi-bin/bdquery/z?d110:SN02302: [19 October
2009].

X U.S. Senate. 110th Congress, 1st Session. S. Amdt. 3500, In the nature of a substitute.
ONLINE. LOC Access. Available http://thomas.loc.gov/cgi-bin/bdquery/z?d110:SP03500: [19
October 2009].

MiU.S. Senate. 110th Congress, 1st Session. S. Amdt. 3736, To modify a provision relating to
bioenergy crop transition assistance. ONLINE. LOC Access. Available http://thomas.loc.gov/cgi-
bin/bdquery/z?d110:SP03500: [19 October 2009].

™ Harkin, Rep. [IA]. "Farm, Nutrition, And Bioenergy Act of 2007." Congressional Record
ONLINE 11 December 2007. Thomas. Available: http://thomas.loc.gov/cgi-
bin/query/F?r110:1:./temp/~r110ThiiOP:e216976: [20 October 2009].

" TOGEN Corporation. IOGEN Home Webpage. ONLINE. Available http:/www.iogen.ca/ [22
October 2009].

™ U.S. House. 110th Congress, 1st Session. H.R. 2218, Biofuels Energy Independence Act of
2007. ONLINE. LOC Access. Available: http://thomas.loc.gov/cgi-
bin/bdquery/D?d110:21:./temp/~bdZTA3: [21 October 2009].

"™U.S. Senate. 110th Congress, 1st Session. S. Amdt. 3614, Biofuels for Energy Security and
Transportation Act of 2007. ONLINE. LOC Access. Available http://thomas.loc.gov/cgi-
bin/query/F?r110:1:./temp/~r110nYKnsu:el116473: [19 October 2009].

™y S. House. 110th Congress, 1st Session. H.R. 6, Clean Energy Act of 2007. ONLINE. LOC
Access. Available: http://thomas.loc.gov/cgi-
bin/bdquery/D?d110:4:./temp/~bduSrL::|/bss/d110query.html| [22 October 2009].

iy S, Senate. 110th Congress, 1st Session. S. Amdt. 3616, PART 1I-~-ALCOHOL AND
OTHER FUELS. ONLINE. LOC Access. Available http://thomas.loc.gov/cgi-
bin/query/F?r110:1:./temp/~r1 100LAyam:e220946: [19 October 2009].

XX Rood, Conservation, and Energy of 2008." (P.L. 110-234), United States Statutes at Large.
ONLINE. USDA ERS Access. Available: http://frwebgate.access.gpo.gov/cgi-
bin/getdoc.cgi?dbname=110_cong_public_laws&docid=f:publ246.pdf [19 October 2009].

201



