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ABSTRACT

My dissertation investigates the unique relationship between fiction, law, and literary
criticism in nineteenth century Russia, in the decades following the judicial reform of 1864 that
marked the introduction of public trials and trial by jury. Where previous scholarship has
remarked on the overwhelmingly negative depiction of courts in late imperial fiction and
journalism, my dissertation offers a major correction to this dominant view by looking at the
writings by “literary lawyers,” a group of late imperial jurists who were also exceptionally
successful as litterateurs. Specifically, | explore the writings by such prominent literary lawyers
as Vladimir Spasovich (1829-1906), Anatoly Koni (1844-1927), and Sergey Andreevsky (1847-
1918), and several others. These literary lawyers wrote both commentaries on the meaning of
law for Russian society and literary analyses of the great works of fiction of Russia’s Golden
Age. In my dissertation, | focus on the impact of their writings on the competing conceptions of
Russian attitudes towards legal justice. Using their respectable position as literary critics, these
lawyers mounted the vigorous defense of legal culture. Specifically, they combatted the one-
sided historical view of Russia’s deeply-rooted hostility towards law and courts that emerged
through the writings and ideological work of such authors of outsized weight and influence as
the charismatic editor of Moskovskie vedomosti [Moscow News] Mikhail Katkov and novelists
Fyodor Dostoevsky and Lev Tolstoy, who deliberately crafted an incomplete picture of court

justice that has constrained our understanding of it ever since. After the judicial counter-reforms

viii



of the 1870s and 80s deprived courts of their important freedoms, literary criticism became
important for Russia’s literary lawyers as it offered them an opportunity to express their
intellectual position. Using their privileged status as literary experts, these lawyers did their best
to recast the works of the great writers as allies in their defense of courts as the sites of legal and
humane justice. The war of words between Russia’s writers and lawyers demonstrates that, as a
public forum, the medium of literature and literary analysis provided an important venue for

debates about the meaning of legal justice in a reluctantly reforming society.



INTRODUCTION
The Authority of Law: Fiction, Literary Criticism, and the Literary Lawyers
in Late Imperial Russia (1864-1900)
For some organic reason,
We are utterly unequipped
With these progenies of Satan,
Common sense and legal wit.
Russian natures are too broad,
And our truth does not conform
To the formal, narrow road
Of a strictly legal form.
From a satirical poem by Boris Almazov. Quoted
from the essay by Bogdan Kistyakovsky “In the
Defense of Law” (1909).}

What makes people respect law? This question was not on my mind as | began to write
this dissertation. However, as | progressed in my writing, the question of respect for law began to
emerge more frequently and more urgently, often in connection to a particular chapter that | was
working on at the time. It is a common statement in any discussion of Russia’s legal culture—be
it the nineteenth, twentieth, or even twenty-first century—that Russia has always lacked a
properly developed legal consciousness, and, throughout history, Russian authorities (monarchs,
the Communist Party leaders, post-communist authorities) gravitated towards lawlessness.

Writing in 1909, the legal scholar Bogdan Kistiakovskii lamented the absence of respect for law

even among Russian intelligentsia, a lack that for Kistiakovskii was confirmed by the hostility of

1



Russian literature to the idea of the rule of law. Kistiakovskii’s use of the term “literature”
should, however, be clarified: by “literature,” Kistiakovskii referred not to fiction specifically,
but to other kinds of writings, predominantly philosophical and polemical in nature, that in the
Western European context corresponded to such influential works as Montesquieu’s The Spirit of
the Laws (1748) or Rousseau’s The Social Contract (1762). Kistiakovskii argued that in the
absence of important works about the significance of law for society Russian intelligentsia
continued to lack the intellectual nourishment necessary for the development of a more
respectful attitude towards law as a social mechanism. Kistiakovskii wrote:
Our intelligentsia’s legal consciousness could have been developed by the
exposition of legal ideas in literature. Such an exposition could have at the same
time been an index of our legal awareness. The intense activity of consciousness,
the persistent exertion of thought in a given direction, always receives its
expression in literature. In it we must first seek our testimony as to the nature of
our legal consciousness. [...] Now, in that totality of ideas out of which our
intelligentsia’s world-view takes shape, the idea of law has no place at all.
Literature specifically is a witness to this [gap] in our social consciousness.?
Kistiakovskii was certainly correct, and nothing comparable to Montesquieu’s or Rousseau’s
writings emerged in Russia. Catherine II’s Nakaz, permeated with the legal ideas of the French
Enlightenment, could not be compared to the aforementioned works due to the fact that it was a
set of instructions penned by the Empress for the legislative commission, and not a reading of a
broader, intellectual appeal. However, Kistiakovskii’s essay did not offer a completely adequate
depiction of Russia’s legal reality either. Published as a part of Vekhi [Landmarks], a most

famous collection of essays that was highly critical of the intelligentsia, this essay greatly
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underestimated the positive impact of the attitudes of late imperial intellectuals on the legal
consciousness of their time.

Kistiakovskii wanted to make his reader think that Russians were somehow inherently
allergic to the idea of legality. While the whole premise of hostility to the law may be hard to
fathom for Anglo-American readers who generally value the impartiality of law and the
institution of jury trial as protecting freedom and civil rights, it is important to remember that
Russian anti-legalism (i.e. the notion that all Russian people traditionally distrusted Roman law,
and were oriented towards a communal, moral, organic “inner justice”) was a cultural construct,
created and perpetuated by Russian intellectuals themselves. This idea originated with
Slavophiles, and was conceived by them long before the judicial reform of 1864. Of course,
Russians had many reasons to distrust the pre-reform courts, where the lawsuits dragged out for
decades. However, the notion of anti-legalism is not very helpful if we want to understand the
whole range of attitudes towards law that began to animate the public after the judicial reform of
1864. Russian conservatives (among them Mikhail Katkov, the conservative journalist and editor
of Moskovskie vedomosti [Moscow News]) eventually adopted the view of new courts that was
reminiscent of Slavophiles: for them, the post-reform court was a dangerous Western import,
capable of inciting discord among the population. Nevertheless, many ordinary Russians were
enthusiastic about the new legal system with its trial by jury, oral adversary procedure, and
lawyers. Another group within Russian society that had a positive and hopeful vision of Russia’s
legal culture were liberal jurists. Contrary to Bogdan Kistiakovskii’s claim about the absence of
legal consciousness among the intelligentsia, the members of this group not only possessed a

legal consciousness, but they also made a vigorous effort at creating a substantial body of writing



and public speeches that promoted the rule of law, and, beyond doubt, affected the legal
consciousness of their time. This leads me to the topic of my dissertation.

My dissertation shows that there was more to this picture than Kistiakovskii’s essay
suggested. The alleged anti-legalism of Russians was a cultural construct, and not all Russian
intellectuals were hostile towards law and lacked a legal consciousness. Prominent Russian
jurists whose writings and speeches are analyzed in my dissertation—I call them the “literary
lawyers”—qgreeted the judicial reform of 1864 with delight. Even when the judicial counter-
reforms limited the freedoms granted to new courts by the judicial reform of 1864, literary
lawyers continued to believe in courts as unique sites of protected speech and protected civil
rights. In response to the counter-reforms’ deleterious effects on these sites, they mounted a
vigorous defense of court justice by engaging themselves with literary criticism that, in the
context of increased censorship of public speech, continued to provide a relatively free space for
expressing their legal views. Specifically, literary lawyers took upon themselves the task of
exposing the limitations of the legal views promoted by such authors of outsized weight and
influence as Mikhail Katkov, Fyodor Dostoevsky, and Lev Tolstoy, who crafted in their writings
a deliberately incomplete picture of court justice that has constrained our understanding of legal
justice in Russia ever since. My dissertation also demonstrates how in Russia, a highly
ideologically controlled society, the nexus between law, fiction, and literary analysis fulfilled the
role of an important critical node of political, moral, and, most importantly, legal thinking.
During the judicial counter-reforms, the state strengthened its ideological control over Russian
courts and legal professionals. However, the thinking about state, society, and law continued to
take place within a relatively public medium of literary criticism. In this context, Russia’s

literary lawyers acquired the role of major players in the legal debates of the late nineteenth
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century, a debate that unfolded most forcefully in the space created at the junction of Russian
courts, fiction, and literary criticism.

After the judicial reform of 1864, the first generation of court professionals had to fulfill
a vast task. Relatively quickly and with limited prior experience, they had to learn how to talk
about legal topics to Russian jurors and the public in general. In the absence of other available
tools, these court professionals used literature and literary criticism as a language that allowed
them to communicate their legal views in an accessible fashion. Court professionals began to
practice their skill of literary analysis within the literary Shakespearean Circle, a literary
collective that was founded by the prominent Saint-Petersburg lawyer Vladimir Spasovich in
1874. This collective existed until the end of the nineteenth century, and united within itself
predominantly literature-loving lawyers. The members of the Shakespearean Circle gathered in
order to discuss Shakespeare’s tragedies, French classicist drama, Russian writers of the past,
modern European and Russian prose and poetry, and many other topics of cultural or literary
significance as they came to prominence in contemporary literary debates. Among Russian
authors, they were particularly interested in the writings of Dostoevsky and Tolstoy, two major
novelists whose novels The Brothers Karamazov (1881) and Resurrection (1899) offered very
unflattering depictions of court justice. Remarkably, the members of the Shakespearean Circle
tried to uncover within the infertile ground of these novel traces of the approval of law. This was
an uphill battle, because both authors were outspoken in their hostility to the courts. While it
remains highly questionable whether their literary exercises persuaded other intellectuals that
Dostoevsky and Tolstoy either respected law or weren’t particularly hostile towards it, their work
offered a forceful defense of the courts, which was picked up by other liberal proponents of

legality and courts of law. Moreover, they strategically diverted attention from the deliberate and
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systematic critiques of courts by Mikhail Katkov, Dostoevsky, and Tolstoy, to a more
individuated, novelesque lampooning of over-talkative lawyers (Dostoevsky) or corrupt officials
(Tolstoy).

Each chapter of my dissertation investigates a particular phenomenon of the Russian
nexus between law and literature from the perspective of the very unique group of late imperial
intellectuals, whom I call the “literary lawyers.” The rich memoirist literature and fiction of the
late nineteenth century frequently applied the Russian word advokat (the word with the primary
meaning “defense lawyer”) to different types of legal professionals who practiced some kind of a
literary hobby and frequented literary salons and circles of Saint-Petersburg and Moscow. In the
chapters of my dissertation, | draw primarily on the writings and speeches of three prominent
“literary lawyers”: the law professor and defense lawyer Vladimir Spasovich (1829-1906),
prosecutor, judge, and statesman Anatoly Koni (1844-1927), and defense lawyer Sergey
Andreevsky (1847-1918). It is important to stress that all three men knew each other rather well:
their friendship was cemented by their decades-long literary collaboration within the literary
Shakespearean Circle. In the aftermath of the judicial reform of 1864, “literary lawyers” became
a common phenomenon on the literary horizon of Russia’s two capitals.

I chose Vladimir Spasovich, Anatoly Koni, and Sergey Andreevsky as the main actors in
my discussion of the nexus between literature and law in Russia for three main reasons. First, in
addition to their exceptional visibility and success as court professionals, all three men were
tremendously influential as literary critics, in fact, to the extent that their publicly expressed
literary appraisal could make or break the author. In his memoir The Novel of My Life (1926), the
writer leronim lasinskii describes the impact of these particular literary critics on the literary

reputation of the young Anton Chekhov.® In 1886, upon reading one of Chekhov’s short stories
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in Alexey Suvorin’s Novoe Vremya, the “literary lawyer” Evegeny Utin got excited about the
young author’s rising star, and took upon himself the task of promoting the author among his
colleagues. lasinskii writes: “Utin telephoned Urusov, Koni, and Andreevsky, and recommended
each of them to read Chekhov’s short story about the hungry priest. In a matter of days, the fame
of Chekhov was solidified.”* Second, all three men were not simply accomplished jurists, but
also real court celebrities, whose professional accomplishments were known throughout the
Empire. Third, all of them left a particular mark in the history of Russian literature.

Among late imperial court professionals, Vladimir Spasovich occupied a very special
position. As the founder of the aforementioned literary Shakespearean Circle, he encouraged his
colleagues for over two decades both for the purposes of professional self-fashioning and as a
means of promoting legal culture and legal consciousness. Spasovich joined the newly formed
Russian bar in 1865, thus becoming a member of the first generation of Russian lawyers. Before
1865, Spasovich lectured as a law professor at his alma mater, the Saint-Petersburg University.
A scholar at heart, Spasovich truly loved the job: his lively and accessible lectures in criminal
law attracted a great number of students to the study of law, and he quickly acquired the status of
the University’s most inspired and beloved professor. In 1861, Spasovich, along with other
prominent professors (Alexey Pypin, Mikhail Stasiulevich, Boris Utin, and several others), was
forced to resign from his professorship because he refused to take part in the repressive measures
directed against students who partook in student disturbances. Spasovich’s resignation
jumpstarted his career as a literary scholar, an important hobby that lasted throughout his whole
career as a defense lawyer. As a literary critic and scholar, Vladimir Spasovich penned the first
book-length history of Polish literature in Russian and essays about Shakespeare, Byron,

Lermontov, etc. While as a literary scholar Spasovich was well known among the narrow circles
7



of Russian intellectuals and littérateurs, as a defense lawyer he had a far more substantial claim
to fame. He took part in a number of important political and criminal trials (among them the
notorious Nechaev trial of 1871), and his successful defenses eventually endowed Spasovich
with the unofficial title of the “king of the Russian bar.” Unfortunately, in the annals of Russian
literature, Spasovich—an honest professional and moral man—was immortalized as the
unprincipled lawyer Fetyukovich in Fyodor Dostoevsky’s novel The Brothers Karamazov. This
questionable “honor” befell Spasovich after he won the acquittal of a certain Kroneberg, who
was tried in 1878 for the cruel battery of his young daughter. In his defense speech, Spasovich
suggested that, while Kroneberg’s cruelty was not justifiable, his actions were culturally
conditioned, and he acted in the same way as other Russian parents who punished their children
physically. Spasovich’s rhetoric alarmed Dostoevsky, who saw in the lawyer’s argument a
certain ideologically harmful adulteration of thought that sought to acquit not only the criminal,
but the crime itself.

The writings by my second literary lawyer, Anatoly Koni, proved particularly
illuminating in the investigation of the nexus between literature, law, and morality in late
imperial Russia. While the writings about court justice by Dostoevsky and Tolstoy condemned
“court justice” as immoral and unjust, Koni viewed ethics as an inherent part of court justice. It
must be noted that as a littérateur, Koni was different from Vladimir Spasovich and Sergey
Andreevsky. Born into a literary family (his father Fyodor Koni was a playwright and theater
critic, his mother—an actress and writer), Koni practiced literature as his second, if not first,
profession. He wrote throughout his life, leaving behind a number of perceptive and beautifully
crafted essays and memoirs dedicated to Russia’s major writers (Goncharov, Turgenev,

Dostoevsky, Tolstoy, and others), many of whom were his close acquaintances. Moreover, he
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edited or contributed articles to several academic editions of the collected works by major
writers: among them are the beautiful Brockhaus-Efron editions of Shakespeare and Pushkin. In
1900, for his literary accomplishments Koni was awarded the honorary membership in the
Imperial Academy of Sciences in Saint-Petersburg. Once again—as was the case with Vladimir
Spasovich—Koni was far more famous throughout the Russian Empire in his capacity as a free-
thinking judge than as a literary critic. In his judicial capacity, he earned both fame and notoriety
when, despite the pressure from the government, he acquitted Vera Zasulich, a woman who in
1878 shot and wounded F.F. Trepov, the Governor-General of Saint-Petersburg. Koni was
connected to the world of literature in many ways, but one of his most significant contributions
to Russian literature was a story about an episode he had witnessed in court that he shared in
1887 with Lev Tolstoy, and that inspired Russia’s foremost novelist to pen his most socially and
politically ambitious novel Resurrection (1899). Koni’s passion for literature was so great that he
succeeded in inculcating with it his close friend and colleague Sergey Andreevsky, whom he met
in 1868 in Kharkov while serving as an assistant prosecutor at a local court.

Sergey Andreevsky (1847-1918) was the youngest among the aforementioned literary
lawyers, and he established himself not only as a literary critic, but also as a poet and author of
an unusual memoir titled The Book of Death. Several of his essays were recognized by
contemporaries as significant contributions to literary criticism (specifically, his essays about
Evgeny Baratynsky and Fyodor Dostoevsky’s The Brothers Karamazov). While Andreevsky’s
poetry was bland, his memoir can be read as a fascinating, non-fictional companion piece to
Tolstoy’s novella The Death of Ivan Ilych. Suffering from necrophobia, Andreevsky recorded his
life through a series of emotionally intense brushes with death: deaths of relatives, friends and

acquaintances, and of prominent literary and historical figures. Although his fascinating memoir
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was published in its entirety only after Andreevsky’s death, the critic frequently read selected
chapters at literary gatherings in Saint-Petersburg. One of these chapters, the chapter about the
death of Andreevsky’s beloved sister Masha, earned a great praise from such important literary
figures as Dmitri Merezhkovsky and Zinaida Gippius. My translation of the chapter about Masha
has been published by Toronto Slavic Quarterly, and is appended to this dissertation. While the
fame of Spasovich and Koni as court professionals rested upon their remarkable role in notorious
political trials, Andreevsky’s fame as a defense lawyer was built upon the excitingly literary
quality of his court speeches. Most of Andreevsky’s speeches had a distinctly literary feel to
them, as they were narrated in a fashion that invoked short stories. These speeches engaged
listeners with the defendants’ psychologies, pasts, complex hidden motivations, substantiating
the lawyer’s dramatic accounts with allusions to familiar literary plots. Andreevsky’s court
speeches were so unique that already during his life time they went through five publications,
and it was rumored that provincial lawyers plagiarized his defenses almost verbatim.®

To sum up, the chapters of my dissertation examine the various ways in which the
aforementioned literary lawyers employed literature and literary criticism in order to achieve
goals that had to do with the defense and advancement of legal culture in Russia. These lawyers,
acknowledged by their contemporaries as literary scholars and critics, used literature as a tool for
their professional self-fashioning. They also used literary criticism in a way that called into
question Russian literature’s alleged anti-legalism. Finally, Russian literature itself inspired the
creation by these brilliant late imperial lawyers of the genre of court speech. I use the term “court
speech” to refer to the body of court speeches—usually, the closing speeches by famous
lawyers—that at the end of the nineteenth century developed as a self-consciously literary genre.

These court speeches usually told the stories of defendants in a manner that invoked short stories
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or novellas. By now long forgotten, the court speeches by famous lawyers at the end of the
nineteenth century competed in popularity with the best works of Russian fiction. While I deal in
my dissertation with the fiction about court and trials by Fyodor Dostoevsky and Lev Tolstoy,
my focus is not on the literary analysis of these undoubtedly important works, but chiefly on the
reception of their fiction by Russian lawyers. | would like to spend the remainder of this
introduction by introducing and briefly discussing (1) historical background; (2) relevant
scholarship that informed my approach to the topic of law and literature in Russia’s cultural

context.

Historical Background: The Judicial Reform of 1864 and Counter-Reforms

My dissertation treats people, phenomena, and events associated with the judicial reform
of 1864 and judicial counter-reforms of the 1870s and 1880s. The reform of 1864 created a
modernized court equipped with trial by jury, oral litigation, and independent judges and
lawyers. Excited about the promise of just courts, the best, most talented, and well educated
people of this era became court professionals. The new system was very different from the pre-
reform system of legal justice. For instance, in the pre-reform courts the verdict was issued by
the judge based on the secret, inquisitorial, and written procedure. Because the process was
highly hermetic, most Russians distrusted courts and judges, and viewed legal justice as highly
arbitrary and inherently unjust. For the first time in Russian history, the new system of court
justice made possible a defense of the accused, established limits to the tyranny of the state, and,
most importantly, gave birth to the new type of court professionals who had a strong desire to
make the new system work. This change in the system of legal justice in Russia was sudden and

unprecedented, and many scholars ascribe it to the emancipation of Russian serfs in 1861. The
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emancipation ended the legal authority of landowners over Russian peasants, and, consequently,
created a need for a new system of courts that could handle the legal affairs of the newly
liberated Russian subjects.t While it was not the primary intent of Alexander I1, the judicial
reform had one important side effect. The freedom of speech that was granted to courts by the
judicial reform was instrumental in carving within Russia’s limited public sphere a space where
the urgent issues of the day could be discussed in an explicit fashion. In the absence of a
parliament in Russia, the courts quickly transformed into a political and civic platform, causing a
great displeasure of the authorities.

The era of the new courts’ unrestrained freedom was cut short by the judicial counter-
reforms that were set into motion in response to the political trials of the 1870s. During these
trials, liberal lawyers frequently defended their clients by criticizing absolutism for not offering
Russia’s youth any licit avenues for their civic aspirations. This sort of rhetoric was used by
lawyers during the scandalous Nechaev trial in 1871. Sergey Nechaev, the leader of the
revolutionary group “People’s Vengeance,” persuaded several of his comrades to kill a fellow
student Ivanov, in hopes that a collaboratively committed murder would forge stronger ties
amongst the members of his group. Nechaev’s crime was gruesome, but most of the students
who were arrested had no connection to either Nechaev or his organization, and the trial resulted
in a great number of acquittals. The speeches of lawyers and defendants during this trial attracted
a lot of public attention, and the authorities responded by introducing laws that curtailed the
independence and openness of new courts to the public, limited the independence of judges, and

narrowed the competence of juries. In fact, in 1872 the government set up the Special Office of

11 See, for instance: Samuel Kucherov, Courts, Lawyers, and Trials under the Last Three Tsars, New York: F.A.
Praeger, 1953, 21.
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the Governing Senate, a special court for political cases to which the judicial statutes did not
apply. After this, all political trials were tried behind closed doors, with some minor exceptions.
For instance, the 1878 trial of Vera Zasulich was public. However, it happened only because the
authorities decided to classify Zasulich’s case as a criminal offence, mistakenly hoping that the
jury would indict her. Other major trials of the 1870s (for example, the trial of the 193 and the
trial of the 50) took place in the presence of lawyers, but behind closed doors and only with the
limited presence of public observers, gaining publicity mainly through the abbreviated and
heavily censored descriptions of these trials published in official media outlets or illegal
publications of trial-related materials abroad. The counter-reforms reached a culmination with
the law of August 14" 1881 titled “Measures for the Preservation of State Order and Public
Tranquility.” Decreed by Alexander I1I in the aftermath of his father’s assassination, this law
allowed governors to arrest, exile, or hand over to a military court any individual suspected of
political unreliability, even in cases of simple criminal offenses.®

After a brief period of judicial freedom and public trials, the judicial counter-reforms
brought about a change in the political and intellectual environment, affecting the ways the
literary lawyers felt about courts and their own professional endeavors. After the initial judicial
reform of 1864, this group, similarly to the rest of Russian society, experienced a short era of
excitement about the new democratic courts. However, as the judicial counter-reforms of the
1870s and 1880s took back many important freedoms granted to courts by the statutes of 1864,
the literary lawyers, like their literary counterparts, began to express dread at the fact that the
bureaucratic spirit of officialdom began to take possession of the new court and court
professionals. Anatoly Koni’s characterization of this process provides a potent illustration of

how the literary lawyers perceived this devastating change:
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Here and there, old wine seeped through new skins. Some people prematurely
grew tired, losing the breadth and independence of their views. The organic ties
between different judicial institutions weakened, and in many places routine tries
to take the place of real work. A quickness of procedure replaced depth and calm
composure; in some instances, serving a calling was replaced by seeking career
advancement. Preoccupation with the “latest news” 00zes into the very process of
administering justice, and sometimes the figure of the court professional
[sudebnyi deiatel’] is overshadowed by the figure of the court bureaucrat
[sudeiskii chinovnik].’
It must be noted that Koni, like many other literary lawyers, generally refrained in his public
speeches or writing from mentioning or criticizing the judicial counter-reforms directly. The
metaphor of “old wine” seeping through “new skins” is the closest we get to the condemnation of
the government’s anti-democratic policies, and it represents an instance of the Aesopian
language used by these late imperial intellectual to address troubling political issues.
Responding to the un-freedom that befell Russian courts and “sickened” their profession,
the literary lawyers gave public speeches and lectured and wrote about fiction in a manner that
offered a self-justifying narrative intended to counter the contemporary anti-legal propaganda,
and to prevent the hijacking and exploitation of court-related fiction as a literary crutch in
support of the conservatives’ arguments about the organic deficiencies of court justice. The
speeches and literary essays penned by the literary lawyers during the late 1870s and 1880s
begin to carry the imprint of an ideological struggle against the government’s repressive policies,
especially those directed at curtailing the freedoms of Russian courts. This tendency surfaces in

in the literary lawyers’ public speeches and lore of professional self-fashioning (discussed in
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Chapter 1); it surfaces in the responses of the literary lawyers to Mikhail Katkov’s editorials in
Moskovskie vedomosti (discussed in Chapter 3); finally, it surfaces in the ways the literary
lawyers handled the fiction and legal views of Dostoevsky and Tolstoy (discussed in Chapters 4

and 5).

Relevant Scholarship and Concluding Remarks

There are several important, book-length studies that treat the nexus between law and
literature in late imperial Russia, and in all of them Dostoevsky plays a central role: Harriet
Murav’s Russia's Legal Fictions, Gary Rosenshield’s Western Law, Russian Justice: Dostoevsky,
the Jury Trial, and the Law, and Anna Schur’s Wages of Evil: Dostoevsky and Punishment.® In
her book Russia’s Legal Fictions, Harriet Murav explores the conflicts between Russian writers
and the law, and, more specifically, the ways in which these writers imagined and represented
the law, legal language, and authority. Analyzing Dostoevsky’s legal attitudes, Murav argues that
in his articles about the scandalous criminal trials of the 1870s (published on the pages of The
Writer’s Diary) Dostoevsky positioned himself as a moral authority vis-a-vis Russian courts.®
Another study of law and literature, Western Law, Russian Justice by Gary Rosenshield, argues
that both in his fiction and non-fiction Dostoevsky aimed to represent the new court as a
corrupter of native Russian values: i.e. instead of providing a moral education for the public, the
new court subordinated the important questions of morality to questions of law. In a very recent
study Wages of Evil: Dostoevsky and Punishment (2012), Anna Schur explores the relationship
between Dostoevsky’s views on juridical punishment and penal politics of his time. Schur
concludes that throughout his writing career Dostoevsky remained ambivalent about punishment

imposed by law: while he never abandoned his Christian beliefs, these beliefs did not lead to any
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public denunciation of legal punishment.*® Ultimately, the aforementioned three studies offer a
number of crucial insights into Dostoevsky’s legal views: his belief in the superiority of moral
justice over legal justice, his anti-legalism, and his indecision about the necessity of punishment.
Indirectly, these study also provide a commentary about the important place of Russia’s new
legal culture within the literary imaginary of Dostoevsky.

While the studies of law and literature during this period cannot bypass a reference to
Dostoevsky, looking at law exclusively from his perspective is limiting, especially if we consider
that Dostoevsky was only one voice among many other voices who strove to make sense of
Russia’s new legal culture through writing. While | gleaned a number of illuminating insights
from the aforementioned studies, in the process of brainstorming and writing my dissertation |
worked out two rules that guided me through this project. First, | decided to explore the nexus
between law and literature not from the perspectives of major novelists, but from the opposite
perspective: of lesser known, legally trained writers. This (in addition to my serendipitous
“discovery” of Sergey Andreevsky’s brilliant memoir The Book of Death on the shelf of the
University of Michigan’s graduate library) is the reason why I look at the phenomenon of law
and literature from the perspective of literary lawyers. Second, | decided not to presume that
during the late imperial era the legal views of such important novelists like Dostoevsky and
Tolstoy were more important, respected, or, in fact, more representative of the attitudes of
contemporary Russian citizens towards law than the views of literary lawyers.

As several relatively recent studies by historians suggest, the notion of Russian anti-
legalism (i.e. the notion used to describe a certain collective Russian consciousness, averse to
any type of formal, legal justice) is not at all helpful if we try to get a better understanding of the

whole range of legal experiences and attitudes that existed within Russian society. As Richard
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Wortman showed in his excellent study The Development of a Russian Legal Consciousness,
even before the judicial reform of 1864 there were people within the tsarist administration, who
respected law, were capable of drafting and implementing a judicial reform, and strove to assume
the attributes of legal professionals.!! In the aftermath of the judicial reform of 1864, respect
towards law spread among other strata of Russian society. In her study Russian Peasants Go to
Court, Jane Burbank showed that, despite the intelligentsia’s belief that Russian peasant culture
was inherently collective and anti-legal, at the beginning of the twentieth century peasants were
increasingly willing to solve their problems in courts.'?” Similarly, Louise McReynolds
illustrates in her book Murder Most Russian: True Crime and Punishment in Late Imperial
Russia that, thanks to the coverage of sensational trials by contemporary newspapers, by the
beginning of the twentieth century newspaper readers were effectively inculcated with the
modernized, legal, forensic, and civic subjectivity.®® Finally, justice of peace courts (i.e.
arbitration courts that handled minor cases according to a simplified legal procedure) proved also
very popular. * Their success testifies that thousands of Russians, living in the cities and in rural
areas, adjusted to the new legal culture relatively quickly.

To conclude, a look at the writings by literary lawyers confirms a very similar version of
late imperial legal reality. Although the literary lawyers entertained a somewhat skewed vision of
their favorite works of fiction, Russian culture on the whole was not as anti-legal as the writings
of Fyodor Dostoevsky and Lev Tolstoy might have led us to believe. However, the dilemma
persists: the legal attitudes of these famous novelists remain on the forefront of Russian literature
and culture, while the views of literary lawyers have gradually receded into the past. My
dissertation seeks to reverse this relationship by foregrounding the voices and opinions of literary

lawyers vis-a-vis Russian writers, and by offering mini-histories of the cultural activities of
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literary lawyers—their spectacular court performances, public speeches, and engagement with
literary criticism—that, at the end of the nineteenth century, fashioned them as court celebrities,
notable public figures, and insightful literary critics. This positioning (literary lawyers vis-a-vis
writers) is particularly appropriate for the discussion of the law’s place within the literary
imaginary of the late imperial era for two reasons. First, as a professional group, literary lawyers
inhabited the same cultural space as Dostoevsky and Tolstoy, with whom they also shared a
number of psychological and intellectual characteristics. Literary lawyers, like the authors they
read and studied, loved literature, had strong moral commitments, and felt that by doing their
work (writing, speaking, or representing the interests of other people in courts) they were
standing up for truth and justice. Second, because literary lawyers loved literature, they were
strongly affected by the criticisms of their profession in the works of literature. However, unlike
Russian writers, they occupied a very unique position to pass an authoritative judgment about the
state of legal affairs in Russia. While they undoubtedly belonged to the relatively exclusive club
of Russian littérateurs, their practical experience in court insured that they understood better than
fiction writers people’s social experiences, and were more attuned to the infinite differences in
class, wealth, psychology, individual stories, and legal circumstances. This was the main reason
why the literary lawyers tried so hard to reduce the harming effect of Russia’s most remarkable
novels about courts by showing that, after all, Dostoevsky’s The Brothers Karamazov and
Tolstoy’s Resurrection were literature, and, consequently, they had to be used appropriately: as
the enlightening literary studies of humanity, and, perhaps, as an instruction for those practicing

law, but not as a weapon aimed to destroy the respect of Russian readers towards law.

18



1 B.A. Kistiakovskii, “V zashchitu prava (Intelligentsiia i pravosoznanie)” [“In the Defense of Law: The
Intelligentsia and Legal Consciousness”] in N.A. Berdiaev, S.N. Bulgakov, et al., Vekhi: Sbornik Statei 0 Russkoi
Intelligentsii : Reprintnoe lzd. 1909 goda, Moskva: Mezhdunarodnaia assotsiatsiia deiatelei kul’tury “Novoe
vremia,” 1990, 125-155. Page 131. Translation is mine. In Russian: [To npuuunam opraanueckim / MbI coBCeM He
cHa0>keHbI / 37]paBbIM CMBICIIOM opuandeckuM, / Cum ucuansem caraubl. / Lllupoku Hatypsl pycckus, / Hamei
npaBabl uaean / He Biesaet B popmsl y3kus, / FOpuandeckux Havas.

2 This and most other translations of Vekhi come from the following English-language edition: Landmarks: A
Collection of Essays on the Russian Intelligentsia, 1909, Ed. Boris Todd, translated by Marian Schwartz, Karz
Howard: New York, NY, 1977, p. 113. In Russian: “IIpaBoco3Hanue HaIICH HHTEIUTUTEHIINA MOTJIO OB
pa3BUBATHCS B CBSI3U C pa3pabOTKO MpaBOBHIX UAeH B muTepaType. Takas paspaboTka Oplia OB BMECTE C TEM
IoKa3aTeJieM Hamlel MpaBoBOH co3HaTeNbHOCTH. HanpshkeHHas 1esATebHOCTh CO3HAHMSA, HeyCcTaHHas paboTta
MBICTIH B KaKOM-HHOYb HaIlpaBICHUH BCET/Ia IMOJIyJaloT CBOE BRIpAXCHUE B ITEeparype. B Hell mpekae Bcero Ml
AOJDKHBI UCKAaTh CBUACTEIIBCTB O TOM, KAKOBO HAIll€ ITPaBOCO3HAHUE. [ . ] MosxHO CKas3aTh, 4YTO B HHCP'IHOM
Pa3BUTHUHU HallleH HHTEJJIUT€HLUY, IOCKOJIBKY OHO OTPa3ujIoCh B JIUTEpAType, HE yUaBCTBOBaAJIa HU OJHA IPAaBOBast
niaes. nu TCICPhb B TON COBOKYITHOCTH H[[efl, us3 KOTOpOfI cJaractcs MUpPOBO33pCHUEC Halen UHTCJIMTCHIM U, UCA
IIpaBa He UTpaeT HUKaKoH ponu. JIuteparypa sBiseTcs CBUIETEIbHUIICH 3TOro npobesia B HallleM OIOIECTBEHHOM
cos3nanuu.” See: Vekhi 126-27.

3 leronim lasinskii is not the most reliable source of information as in his milieu this minor author was known for his
frequent change of beliefs and love for gossip, but even if this anecdote is only partially true, it offers an interesting
insight into lasinskii’s perception of the literary lawyers’ impact on the contemporary literary life. For a more
detailed discussion of lasinskii, see Chapter 1 of this dissertation, pages 33-35.

4 1.1. lasinskii, Roman moei zhizni: kniga vospominanii [The Novel of My Life], Moskva: Novoe Literaturnoe
Obozrenie, 2010, in 2 volumes, 1: 479. In Russian: “Ytun no3Bouui no tenedony Ypycosy, Konn, AumpeeBckomy
1 BCEM PCKOMCHAOBAJ NPOYCCTh pacCKa3s YexoBa o T'OJIOJHOM CBAIICHHUKE. B OJHWH JACHb YIIPpO4YHJIACh CJiaBa
Yexona.” lasinskii refers to Chekhov’s short story “The Nightmare” [“Komumap™] (1886).

5 The first publication took place in 1892, the last—in 1916. These speeches were republished only recently, in
2000, but regrettably this new edition lacks any academic commentary, and is preceded only by Anatoly Koni’s
brief essay on Andreevsky. See: Andreevsky, S.A. Izbrannyie trudy i rechi. Tula: Avtograf, 2000.

8 For the information on the judicial counter-reforms, see: Bruce W. Lincoln, The Great Reforms: Autocracy,
Bureaucracy, and the Politics of Change in Imperial Russia, DeKalb, Ill.: Northern Illinois University Press, 1990;
A.1U. Polunov, Russia in the Nineteenth Century: Autocracy, Reform, and Social Change, 1814-1914, Armonk,
N.Y.: M.E. Sharpe, 2005; B.V. Vilenskii, Sudebnaia reforma i kontrreforma v Rossii. Saratov: Privolzh. kn. izd.
1969. For the information about political trials, see: Samuel Kucherov, Courts, Lawyers, and Trials Under the Last
Three Tsars, New York: F. A. Praeger, 1953; N.A. Troitskii, Advokatura v Rossii i politicheskie protsessy: 1866-
1904 gg, Tula: Avtograf, 2000.

"Koni, A. F., Ottsy i deti sudebnoi reformy: k piatidesialetiiu sudebnykh ustavov, Moskva: Sytin, 1914. Pages 16-
17. In Russian: “Koe-r/ie B HOBbIE MeXa MPOCOYMIOCH CTAPOE BHHO, KTO-TO MPEXKICBPEMEHHO YCTAET U yTPauMBaET
IOUPOTY U HE3aBUCUMOCTD B3IJIAA0B, OPTraHUYCCKasA CBA3b MCKIY OTACIbHBIMU Cy}:[e6HI>IMI/I YUYpCKACHUAMU
cna6eeT, pPyTHHA TO TYT, TO TaM NBITACTCA YCECTHCA HAa MECTE KUBOTO JI€J1a, 6I)ICTp0Ta IIPOU3BOACTBA 3AMECHACT
IyOMHY ¥ TOCTOMHCTBO CITOKOMCTBHSI, —HMHOT/IA CIIY)KeHHE TIPU3BAHUIO YCTYMAET CTPEMIIEHHUIO K CIIy)KeOHOMY
TOBBIIICHUIO, —YUYKasd MPaBOCy A0 «3no6a JHsD» IPOCAaYMBACTCA B HEKOTOPHBIX ClIydasdX B OTHPABJICHUC
MOCIIEIHETO0, U TIoI9ac 00pa3 cy1eOHOTro AesiTells 3aTeMHsAETCsl 00pa3oM CyAeCKOro YHHOBHUKA.”

8 See: Harriet Murav, Russia's Legal Fictions. Ann Arbor: The University of Michigan Press, 1998; Gary
Rosenshield, Western Law, Russian Justice: Dostoevsky, the Jury Trial, and the Law, Madison, Wis.: University of
Wisconsin Press, 2005; Anna Schur, Wages of Evil: Dostoevsky and Punishment, Evanston, Ill.: Northwestern
University Press, 2012.

® Murav writes: “Dostoevsky fashions an authoritative role for himself in the Diary by constructing a narrative about
himself. This underlying narrative unfolds in Dostoevsky’s discussion of the Kroneberg, Kornilova, Kairova, and
Dzhunkovskii case. | will show the main contours of this narrative mirror the themes of the cases, namely, childhood
and parenthood. Dostoevsky the author of The Diary of a Writer authors himself as a child of, and as a father to, a
new Russia.” Murav 127.

19



10 Schur’s interpretation of Dostoevsky’s legal views is similar to Andrzej Walicki, who suggested in his book Legal
Philosophies of Russian Liberalism that Dostoevsky’s view of law offered a peculiar combination of the negative of
law with the positive view of it as a “system of commands to be obeyed.” See: Andrzej Walicki, Legal Philosophies
of Russian Liberalism, Oxford: Clarendon Press, 1987, page 76.

' Wortman, Richard, The Development of a Russian Legal Consciousness, Chicago: University of Chicago Press,
1976.

12 Burbank, Jane, Russian Peasants Go to Court: Legal Culture in the Countryside, 1905-1917,

Bloomington: Indiana UP, 2004. For instance, Burbank writes: “Not only were peasants in court, they were there as
plaintiffs, seeking justice from the state’s representatives on the bench. And they were not a ‘they.” Court records
revealed individuals with a variety of notions of how to live, in a profusion of conflicts with their neighbors,
families, and business partners. These individuals were not content with custom; they had to have the law” (xiv).

13 McReynolds, Louise, Murder Most Russian: True Crime and Punishment in Late Imperial Russia, Ithaca, N.Y.:
Cornell University Press, 2013.

14 See: Joan Neuberger, “Popular Legal Cultures: The St. Petersburg Mirovoi Sud,” in Ben Eklof et al., Russia's
Great Reforms, 1855-1881, Bloomington: Indiana University Press, 1994.

20



CHAPTER 1
The Shakespearean Circle:
Lawyers, Literary Criticism, and the Law
in Late Imperial Russia

[T]he bar flourished from the very beginning and turned out an
important nursery of general culture.

D.S. Mirsky, A History of Russian Literature!
One cannot forget all of the artistic delights and joyful minutes,
experienced by each member during the meetings of the
Shakespearean Circle, to which we escaped from the unpleasant
impressions in order to relax and forget ourselves in the
collaborative effort of investigating the eternal principles of artistic
truth and beauty.

Anatoly Koni, from his memoirs, Collected works in 8
volumes, 5:119.2

There is no single explanation as to why so many of the late imperial lawyers and jurists
strove for and achieved fame as literary critics. Indeed, busy as they were with their juridical
duties and journalistic writings, a time-consuming “hobby” of reading and writing about
literature would have seemed rather an unlikely choice for this busy late imperial professional.
Nevertheless, the figure of the lawyer-critic, or the “literary lawyer,” as this type of littérateur
was baptized by his literary colleagues, became such a frequent and familiar occurrence on the

literary horizon of Saint-Petersburg that several important works of prose made comical use of it.
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Tolstoy’s novel Resurrection contains a satirical and simultaneously disturbing scene, which
depicts the visit of Prince Nekhlyudov to the office of a fashionable Saint-Petersburg lawyer
Fanarin. The lawyer is hired by Nekhlyudov to save a young prostitute Ekaterina Maslova from
an unreasonably harsh and undeserved sentence. Nekhlyudov interferes on behalf of Maslova
because he feels guilt for her legal and moral demise. Indeed, as a juror he was responsible for
the negligence which resulted in a harsh verdict. What is even more shocking for Nekhlyudov, in
the attractive woman on the trial bench he suddenly recognizes a young girl whom he seduced,
impregnated, and abandoned years ago. Tolstoy reveals in his monumental legal novel the moral
qualms of Nekhlyudov, contrasting them with the indifference of Fanarin, whose sybarite habits
and literary pretensions (he is a self-styled literary critic) cast this new public profession into an
entirely different light. Tolstoy exposes his skepticism towards lawyers, whom he views as a
modernized incarnation of the almighty Russian bureaucrat, whose literary scholarship is simply
a fancy cover-up for the lack of normal human concern with the destinies of their unfortunate
clients.® The meeting of Nekhlyudov and Fanarin is interrupted by the unexpected and tactless
intrusion of the lawyer’s wife, who enters the office together with a foppishly dressed man, in
whom Nekhlyudov immediately recognizes a well-known writer. The wife pleads with her
lawyer-husband to come to their literary matinee next door to listen to the writer’s poem and to
delight their guests with his own critical essay on Garshin. Tolstoy emphasizes the fact that the
mistress of the house—an unusually ugly, but ostentatious creature—styles herself as a
bohemian hostess of a literary salon. Tolstoy signals the ridiculousness of the couple’s artistic
and literary posturing by introducing an outlandish sartorial accessory, the wife-hostess’s flashy
garment made of yellow and green velvets and silks. The startling intrusion of the “salon” into

the lawyer’s office signals to the reader the indifference of the lawyer towards his client. While
22



the lawyer remains serene and unaffected by Maslova’s bitter lot, Nekhlyudov is revolted by the
fact that Fanarin can calmly enjoy his literary pastimes when the pressing issues of human life
and wellbeing are at stake, and promptly escapes the inappropriate and ill-timed carnival.*

Today, this scene from Tolstoy’s novel requires a historical gloss since the actual figure
of the literary lawyer, upon whom this fictional pattern developed, has receded into obscurity.
However, during the last three decades of the nineteenth century the public identities of such
notable legal figures as Anatoly Koni, Konstantin Arsen’ev, Vladimir Spasovich, Sergei
Andreevsky, and Prince Alexander Urusov rested upon the combination of their legal and literary
accomplishments (as celebrated lawyers and literary critics). These men were active participants
in many literary circles, where they mingled with other writers, and they also had a literary
collective of their own, the literary Shakespearean Circle, which existed from 1874 till the late
1890s, and at different times attracted to its meetings prominent writers; Pyotr Boborykin,
Dmitry Merezhkovsky, leronim lasinskii, philosopher Vladimir Soloviev, and the poet Nikolai
Minskii participated in the meetings over a number of years. The members of the circle gathered
in order to discuss Shakespeare’s tragedies, French classicist drama, Russian writers of the past,
modern European and Russian prose and poetry, and many other topics of cultural or literary
significance as they came to prominence in contemporary literary debates. Thus, for example, in
his Resurrection Tolstoy draws a portrait of Fanarin based on his experience of the literary
milieu in the late 1880s, when Russian writers and literary lawyers were writing and lecturing on
Vsevolod Garshin’s lifeworks due to the writer’s tragic and untimely suicide in 1888.°

The goal of this chapter is to explore the significance of literature and literary criticism
for the creation of a more positive image of courts and the rule of law in Russia by drawing on

the literary activities of two important lawyers Vladimir Spasovich and Anatoly Koni, both of
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whom belonged to the aforementioned Shakespearean Circle, a literary body situated at the heart
of the literary and intellectual life of Saint-Petersburg. | argue that the literary lawyers’
passionate engagement with literature and vocal support of literary pastimes, which they
considered to be central to the lawyers’ civic and moral growth, became instrumental in creating
a strand of thinking within the contemportary debate about court justice that emphasized the
existence of legal consciousness in Russia. Equipped with their love for literature, these lawyers
used the nexus of law and literature as a critical node of political, moral, and legal thinking, thus
transforming literary criticism into a place where the work of thinking about state, society,
morality, and law was taking place. While the decision of these two lawyers to dedicate
themselves to the study of literature was partially indebted to the age-old tradition among
Russia’s educated classes to love, talk, and write about literature, there were some additional
reasons for them to seek a professional and moral self-affirmation in literature. The newness of
the Russian lawyer as a cultural phenomenon, their participation in widely publicized trials, as
well as their tremendous success as court speakers gradually transformed Russian lawyers into
true celebrities, whose defense speeches were read by contemporaries on par with the best fiction
by Leo Tolstoy, Fyodor Dostoevsky, and Anton Chekhov.® This unrivaled personal popularity of
lawyers, combined with their marginal status as the champions of the individual’s rights in the
context of absolutism, gave rise to the powerful wave of criticism directed against this profession
by conservatives and liberals alike. The aforementioned Shakespearean Circle, an initiative
which eventually established Russian lawyers in the eyes of the public as prominent literary
critics, was founded at the height of the media war against lawyers in the 1870s. By that time, the
name of Shakespeare was an important part of Russia’s cultural vocabulary. In this chapter, |

suggest that the participation of lawyers in the literary life of the time provided this fascinating
24



group with a peculiar route to mold their own image and sense of self against the grain of the
negative public opinion: as lovers of literature, civically-minded intellectuals, and men of honor.
In addition to this act of professional self-fashioning, the literary activities of lawyers also played
an important role because they provided lawyers with the opportunity to voice their own,
alternative conception of the place and significance of the rule law in Russian culture. By
looking at the literary criticism penned by two prominent Russian jurists, Vladimir Spasovich
and Anatoly Koni, in which these lawyer-critics provided a defense of their favorite authors,
characters, or issue of importance, and the body of lore they produced to celebrate their
professional union, the famous Dinner Speeches by Vladimir Spasovich, in which this prominent
lawyer projected the collective image of lawyers as a fellowship of like-minded individuals
united by their love of law and literature, I look at the subtle ways in which literary criticism
helped the late imperial lawyer to position himself on the public podium right next to the Russian
writer, the traditional defender of the little man against the arbitrary authority of the Russian

state.

The Shakespearean Circle and Its Founder Vladimir Spasovich: A Brief History

In order to comprehend the significance of Russia’s literary lawyer fully, one has to place
this mesmerizing public figure onto the literary map of his era, or—using a more appropriate
term introduced by Boris Eikhenbaum—to position this figure in relation to the “literary byt” of
his time. Since the word byt is not easily translatable into English (byt means the “way of life,”
which takes place within a specific “environment”), I will use the term “literary milieu” to

describe Eikhenbaum’s concept. In the eponymous essay, which was published in 1927,
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Eikhenbaum proposed to study literature as the interplay between various extra-literary forces,
active within the literary milieu at any given time: the intellectual influences and affinities
formed within various literary societies and circles, cultural attitudes and myths, as well as
changes in the conditions of literary labor per se.’

In this regard, the literary lawyer emerged as a result of the changes generated within the
literary milieu by the liberal reforms of the 1860s. The number of littérateurs soared after the
Great Reforms loosened censorship, and new thick journals and even greater numbers of
newspapers and popular magazines flooded the literary market. This unexpected abundance of
new publications and, consequently, littérateurs, changed the demographic profile of Russian
writers. Previously colonized by lesser numbers of aristocratic writers and influential literary
critics, literary labor suddenly transformed into a more democratic affair, as new writers of
humbler social origins entered the literary profession in droves. Moreover, a rich literary life
began to thrive around the editorial offices of thick journals and newspapers, transforming them
into peculiar professional organizations, which provided the novel littérateurs with an important
space where ideas, literary tastes, and civic attitudes were created, changed, and disseminated.
The animated excess of this literary life spilled over into literary societies and circles, which
began to mushroom in Saint-Petersburg and Moscow after the 1860s. Finally, even the figure of
the “purebred” writer—a universally admired novelist or poet—was crowded out by numerous
socially and politically variegated littérateurs. Tolstoy “left” literature for Yasnaya Polyana,
while other prominent writers (Saltykov-Shchedrin and Dostoevsky, for example) adapted to the
challenge by styling themselves as journalists. The reconfigured literary milieu was filling up
quickly with editors, journalists, and others who lived by the fruit of their literary labors.

Ironically, despite the commercial character of their literary work, these new writers tapped into
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the humanistic and civic traditions left over from their predecessor, the proverbial “Great
Russian writer.”

Literary lawyers, who became a legitimate addition to the recently reconfigured literary
milieu as they formed their literary circle in 1874, also tapped into the familiar elements of the
previous literary culture by styling themselves as literary critics. On the whole, literary criticism
was associated in Russia with its civic strain established by Vissarion Belinsky in the 1840s,
which was continued by his epigones in the 1860s (Nikolai Chernyshevsky, Nikolai
Dobroliubov, and Dmitrii Pisarev). These prominent literary critics created the tradition of using
literary works for discussing Russia’s social and political exigencies. Consequently, faced with
the necessity to talk about their immediate professional and civic concerns—the ambiguous
position of law in Russian society, which was not accustomed to legal ways and lawyers—
literature-savvy lawyers turned to literary criticism. Their transformation into literary critics
occurred gradually, under the influence of their peers within the journalistic-literary milieu,
membership in which the lawyers earned by contributing articles to Vestnik Evropy [Messenger
of Europe], a thick journal published by Mikhail Stasiulevich. Publishing in Vestnik Evropy—as
Vladimir Spasovich, Konstantin Arsen’ev, and Anatoly Koni frequently did—meant to belong to
the editor’s intellectual circle, a close-knit community of like-minded liberal intellectuals.
Stasiulevich, a charismatic editor and renowned historian, met with his circle of friends and
colleagues weekly, and an impressive pantheon of Russian literature and culture gathered
frequently around the dining table in his Saint-Petersburg apartment: lvan Goncharov, Ivan
Turgenev, jurist and historian Konstantin Kavelin, lawyer Konstantin Arsen’ev, and other
imperial celebrities. The intimate exposure of Russian lawyers to literary and intellectual

debates, combined with the overall literocentric attitudes of the Russian intelligentsia, who grew
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accustomed to measuring their social existence against the examples established in literary
works, prodded the lawyers to branch off as a literary collective.

A detailed factual history of the Shakespearean Circle is hard to restore due to the
fragmented character of surviving evidence: only a few brief articles sum up scarce facts. We
know, for example, that the members of the group gathered to discuss the works of literature and
held readings of prose and translations of literary works, but occasionally their discussions
turned to socially oriented topics. The members met three times per month, and these meetings
often took place in Spasovich's apartment on 47 Nikolaevskaia Street in Saint-Petersburg. The
members and their guests were invited to meetings with postcards announcing the topics of talks
and location (see Figure 1.1). Without exception, guests invited to the meetings of the
Shakespearean Circle also belonged to the literary and intellectual elite of Saint-Petersburg. For
example, the prominent mystical philosopher, Vladimir Soloviev—an unlikely candidate for a
circle consisting of predominantly Westernized liberals, but who approved of Russia's new
public justice and was opposed to Tolstoy's legal nihilism—attended the meetings of literary
lawyers, whom he befriended in the 1890s at the house of Mikhail Stasiulevich.®

Not much is known for certain about the Shakespearean Circle beyond these few facts.
However, the scarcity in terms of published factual accounts is not surprising for a literary circle,
and must not be taken as evidence of this group’s insignificant place in comparison to other
literary associations. Less structured than literary societies, circles were organized around a
person or group with a shared Weltanschauung. More frequently than not, they had no formal
literary credo except for the unwritten shared beliefs of their members, and kept no record of
their deliberations. The indirect evidence, however, in the form of literary criticism and public

pronouncements on the significance of literary scholarship by literary lawyers is plentiful, and
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offers a far more illuminating insight into the lawyers’ literary hobbies. Similarly, miscellaneous
allusions to the activities of literary lawyers, scattered across memoirs of contemporary literati,
offer a good idea of how literary lawyers were perceived by their non-lawyer literary
colleagues.® These recollections about literary lawyers obtained from memoirs offer rich cues
about the relationship between literary lawyers and their literary milieu, where Russia’s public
men—Dbound by the body of literary conventions and high social expectations of men of letters—
connected to and competed against each other for voice, vision, and influence.

When Vladimir Spasovich founded his Shakespearean Circle, the literary milieu of Saint-
Petersburg and Moscow was bustling with activity. There already existed numerous literary
societies, circles, and salons, which boasted significantly higher memberships than the
Shakespearean Circle. However, the Shakespearean Circle stood out among other literary groups
because it was founded by a lawyer and for lawyers. Not uncommon for his generation,
Spasovich had an idealized view of literature as a moral filter, the study of which, in his opinion,
purified the soul. For a lawyer, Spasovich reasoned, literature was doubly as important because it
allowed him to maintain high moral, professional, and civic standards. These views, expressed
by Spasovich on numerous occasions, testify to the fact that indeed Shakespearean scholarship
was not the main raison d’étre for the Shakespearean Circle. A literary circle provided literature-
loving lawyers with private ground, where they could talk about literature and current issues of
importance, thus asserting intellectual and spiritual fellowship and human worth outside of their
wage-earning profession, which transformed the lawyer into a universally recognized public
figure, but simultaneously made him object to the venomous criticisms of press, which by the

mid-1870s habitually accused lawyers of moral relativism, vanity, and intemperate financial
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appetites, casually labeling them “lying tongues,” “conscience for hire,” “adulterers of thought,”
and “ablakats.” 1

Despite the obtrusive stereotypes that floated freely on the pages of contemporary
newspapers, the Shakespearean Circle remained for over two decades a foundry of literary
talents, bringing to the forefront of literary scholarship the “mighty coterie” of the lawyerly
world: Konstantin Arsen’ev (1837-1919), Aleksandr Urusov (1843-1900), Evgenii Utin (1843-
1894), Anatolii Koni (1844-1927), and Sergei Andreevsky (1847-1918). Accomplished in their
primary legal careers, these remarkable men of law strove to assert themselves as literary critics,
eventually succeeding and acquiring for themselves the nickname “literary lawyers.”! This
epithet underscored their significance as both literary figures and lawyers, who for a number of
decades remained highly visible on Russia’s public stage as insightful and well-published critics
and all-Russian court celebrities, with a political scandal or two attached to their professional
resume. Indeed, VIadimir Spasovich served as a defense lawyer during the Nechaev trial, while
Anatolii Koni presided over the notorious trial of Vera Zasulich.?

It is not accidental that a decisive call to study literature came from a man like Spasovich,
who at various critical times in his very public life resorted to writing about literature as a refuge
from life’s hardships and an avenue for expressing his deeply felt civic and moral convictions.
Spasovich was born in Minsk in 1829 into a mixed Russian-Polish family (he and his brothers
belonged to the Orthodox Church, while the sisters were baptized Catholic). A similarly eclectic
spirit ruled his education: although he graduated from a Russian gymnasium, his mother
inculcated him with a love of Polish culture and literature. In 1845, Spasovich moved to study

law at the Saint-Petersburg University, and upon graduation joined the faculty at his alma mater.

Extremely liberal in his views, after the student disturbances of 1861 Spasovich refused to
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condemn his students, and was forced to resign from his teaching position. For a while, the
“unemployed” professor Spasovich resorted to writing about literature before joining in 1866 the
newly formed Saint-Petersburg bar.

Spasovich quickly achieved success in his new career. Indeed, in the introduction to one
of his literary studies the publisher sketched Spasovich’s literary biography, but omitted the facts
of his legal career altogether, justifying his decision by the fact that as a lawyer Spasovich was
well known to the majority of educated Russians.'® Nevertheless, despite his larger than life fame
as a lawyer, literary study was never peripheral to his intellectual and moral universe. His
extensive publishing record is a powerful proof that he held his belief in the mission of literature
to humanize and ennoble society close to the heart. Upon his death in 1906 Spasovich left a
significant body of texts: recorded public speeches, lectures on literature, and a plethora of
insightful literary essays dedicated to Russian, Polish, and Western European authors, published
separately and as a monumental ten-volume edition of his collected works. In addition to
Shakespeare, Spasovich studied Byron, Pushkin, Lermontov, Mickiewicz, Schiller, and Goethe:
many of his literary essays, along with the statements on a variety of pressing contemporary
issues masterfully interwoven with his literary analyses, reached a wider audience as
publications in the prestigious Vestnik Evropy.t*

For almost five decades of his legal career, Spasovich relied on literature as a means of
making his civic voice heard. After the Polish uprising of 1863, for example, Spasovich resorted
to literature for endorsing the unpopular idea of ethnic tolerance and advancing the Polish cause,
an act which made his public persona a target of vicious criticism. Expectedly, while the Russian
public admired the legal artistry of the “king of the Russian bar” (as Spasovich was called by his

contemporaries), many of them were not fond of Wtodzimierz Spasowicz, an influential Saint-
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Petersburg intellectual openly committed to the free cultural development of Poles.™ It is
precisely at this time of Spasovich’s “Polish troubles” that he contributed a chapter on Polish
literature to the History of Slavic Literatures by the notable literary historian Alexey Pypin,
which became the first study of this sort in the Russian language.'® Needless to say that
Spasovich was harshly criticized for this step, which was interpreted by many contemporaries as
a political provocation. Nevertheless, for the whole duration of his public career Spasovich
strongly supported the ideal of cultural open-mindedness by defending it with the mighty power
of his verbal artistry. In one of his charismatic speeches, for example, Spasovich compared the
interaction between two cultures to the confluence of two rivers, whose streams carry their
varicolored waters peacefully side by side for many kilometers before finally mixing. An effort
to mix these waters by force, Spasovich continued, would bring no harmony, but only destroy the
beauty present in each stream.'” This tendency—to employ the “literary” to defend one’s
political, social, legal, and ethical views—became a signature element of the lawyers’ literary
criticism.

Eventually, literary lawyers achieved an unprecedented literary fame; however, their
existence within the literary milieu of the 1870s, 80s, and 90s as literary critics did not remain
unclouded, attracting criticisms from their literary peers and even a complete rejection of their
literary-critical merit. In his survey of the fin-de-siécle literary circles and societies published in
Vestnik Literatury [Messenger of Literature] in 1919, Abram Kaufman summed up the literary
activities of the Shakespearean Circle with the sarcastically dismissive witticism: “The
Shakespearean Circle did not produce Shakespearean scholars among us.”*® Kaufman’s
retrospective slight of literary lawyers’ achievements as Shakespearean scholars is not in the

least accurate, as | will show in my next section, but it captures the overall attitude of certain late
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imperial literati, who discounted the scholarship of literary lawyers as a mere cover-up for their
insatiable social ambitions. Following in the footsteps of Mikhail Katkov’s Moskovskie
Vedomosti [Moscow News], well-known writers began to frown upon literary lawyers’ vocal
presence within the literary milieu of the time.*°
Among those who harbored a secret dislike of literary lawyers was leronim lasinskii
(1850-1931), a minor but prolific prose writer and, paradoxically, a member of the
Shakespearean Circle in the 1880s and 90s. In his curious memoir The Novel of My Life, lasinskii
sketched an unflattering portrait of the lawyer-critic. Although lasinskii’s literary reputation was
heavily marred by his frequent lampooning of close literary friends and acquaintances, his
poisonous remarks about literary lawyers shed light on the success and wide connections of
literary lawyers within the literary milieu, their encyclopedic grasp of literary texts, rhetorical
gift, and public visibility.?° Recollecting the dynamic literary scene of the 1880s, lasinskii writes
in his lively, but ill-humored memoir:
Almost daily somebody had a jour fix. There were also gatherings at the home of
Evgenii Utin, a lawyer and journalist from Vestnik Evropy. Once upon a time, he
killed in a duel some Zhokhov, also a lawyer, and after this had about himself an
air of gloomy reverie. As a lawyer, he earned big honorariums and lived in grand
style. Celebrities of all kinds gathered in his drawing room, but predominantly
they were lawyers who “played literature.” Prince Urusov analyzed Flaubert with
great enthusiasm, Spasovich raved about Mickiewicz, Utin occupied himself with
the analysis of the most insignificant French writer Octave Feuillet. Koni was
immersed in the study of Pushkin, Arsen’ev studied Shakespeare, and

Andreevsky—Alfred Musset and George Sand. | was entrusted with Zola, and |
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pointed out in my talk the characteristic feature of this writer to depict ordinary
life of the human collective: the street, crowd, not a bad device for describing and
creating types. The text of my talk was published afterwards in one of the thick
journals. Stasiulevich attended, shrouded in an aura of thoughtfulness. [...]
| remember, Saltykov once stopped by. He coughed for a long time in the
hallway to the great concern of Utin’s wife, who thought that the great man
coughed intentionally in order to draw attention to his persona. After his bout of
coughing passed, he asked:
-What do you have tonight? A card game? [...] No? Andreevsky reads about
Alfred Musset and George Sand? Then | have nothing to do here. I better go
home. And he left.?
Expectedly, lasinskii’s memoir trivializes the literary pastimes of his former associates.
Although the memoir acknowledges the breadth of literary topics explored by the members of
the circle, it dismisses the literary and civic significance of the scholarship by lawyers as
“literary games.” lasinskii’s irony about Utin’s dueling misfortune casts the literary lawyer Utin
as a parodical figure, suggesting that lasinskii viewed the literary hobbies of lawyers as a vulgar
travesty, as little associated with the serious literary scholarship as a duel of two lawyers was
reminiscent of Pushkin’s Eugene Onegin.??

While lasinskii’s resentment of literary lawyers seems absurd due to his long-time
affiliation with the Shakespearean Circle, the literary lawyers’ all-Russian fame could have been
the underlying reason for his bitterness. lasinskii, fully a product of his era which brought about
the commercialization of the literary market, was preoccupied with the idea of ultimate literary

success. Indeed, he studied the works of Zola with diligence in order to understand how the
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celebrated French author managed to appeal to such a great number of his French and foreign
readers. Although lasinskii seemed to have figured out the secret behind the French author’s
literary triumph—Zola’s gift of writing for ordinary readers about ordinary things—he never
managed to achieve even a fraction of it for himself. In this context, literary lawyers, whose
court speeches attained an exceptionally wide circulation and, as many contemporaries
acknowledged, were read on par with the best fiction of the time, provided an unpleasant
reminder about the unpredictability of a writer’s professional success within the competitive and
constantly changing literary market of the post-reform era.

Despite the mild envy which surrounded their vocal presence in the literary milieu,
literary lawyers enjoyed the delights of literary creativity, lively discussion, and sophisticated
companionship within the semi-public arena of the Shakespearean Circle, while effortlessly
disseminating a collective image of themselves as scrupulous professionals and public men of
literary gifts. Undeniably, the Shakespearean Circle was instrumental in placing literary lawyers
in close contact with other writers. Invited by their friend-lawyers, various representative of the
literary profession—prose writers, poets, and journalists—frequently attended the meetings of
the circle as guests. Likewise, in their capacity as literary critics these lawyers had legitimate and
welcomed access to the literary societies, circles, and salons of the capital, a privilege, which
placed them at the cutting edge of the literary life of the time. By participating in literary events,
the lawyers stayed informed about most current trends in prose and poetry, theatre and art,
eagerly introducing new subjects into their own repertoire. This fascinating proximity and partial
superimposition of the literary and legal worlds in Saint-Petersburg produced a peculiar type of

the cultural “cross-pollination” across the writer-lawyer divide.
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Thoroughly informed about the newest literary trends, literary lawyers were very
responsive to the changing heartbeat of the literary market and fashions. Although the
Shakespearean criticism was really important for the birth of the Russian lawyer as a respectable
literary critic during the late 1870s, in the 1880s the group moved to contemporary topics: the
new French poetry, modern theatre, contemporary fiction, travel narratives by the members of
the group, etc. In 1898, for instance, the members of the group debated the artistic merits of the
much discussed staging of Chekhov’s new play The Seagull and listened to Dmitry
Merezhkovsky read from his yet unpublished novel Leonardo da Vinci.?® Alexander Urusov
introduced his colleagues to Flaubert and Baudelaire. 2* While the older members of the circle
remained attached to the great works of Russian romanticism and realism, others—Ilike
Alexander Urusov and Sergei Andreevsky—rejuvenated the circle in the 1890s with their interest
in modernist prose and poetry. The dynamism of the lawyers’ literary menu and changes in their
circle’s membership—in the 1880s and 90s, Dmitry Merezhkovsky, leronim Yasinsky, and
Nikolai Minsky attended the meetings—attest to the vitality of this literary collective.

By the 1890s, literary lawyers established themselves solidly as an unquestionable
authority in matters concerning literary tastes. Their opinions about the newest prose and poetry
were respected and feared even by the most accomplished writers. In 1889, in an account of an
upcoming reading of his story “A Nervous Breakdown” in the Russian Literary Society,
Chekhov wrote: “The discussion will be interesting. I have to put my neck under the blows of
such irresistible dialecticians as the lawyers Andreevsky and Prince Urusov.”% In one of his
poems, Maximilan Voloshin referred to Alexander Urusov as the “high priest of books and
tastes” (tvorets lyudei, glashatai knig i vkusov).?® The declarations of contemporaries about the

merits of literary lawyers as critics instrumental in shaping contemporary literary tastes were
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supplemented with official honors. Several literary lawyers carried important positions in other
literary societies or were elected as members to the Imperial Academy of Sciences. In addition to
being a close acquaintance of Turgenev, Goncharov, Tolstoy, Dostoevsky, and Chekhov,
Anatoly Koni was honored in 1900 for his literary accomplishments with an honorary
membership in the Imperial Academy of Sciences.?’” Konstantin Arsen’ev had been presiding for
a number of years over the Court of Honor in the Writer’s Union in Saint-Petersburg, and, like
Koni, was awarded in 1903 the rank of an academician for his published studies of Saltykov-
Shchedrin, Nekrasov, Maikov, Fet, Garshin, Hugo, Flaubert, and Zola. Generous public
recognition of the lawyers’ literary activities finalized their emergence as lawful citizens in the

republic of Russian letters.

Why Literature? The Dinner Speeches of Vladimir Spasovich

The question of why Russian lawyers dedicated themselves to literary criticism can be
answered in many different ways: because of their family background and education, which was
conducive to fostering interest in literature and other fine fruits of culture, because of their
thorough knowledge of it, because it gave them as representatives of intelligentsia the feeling of
having a voice even in the absence of civil liberties in Russian society, and finally because to
attend a literary salon has been always considered comme il faut among educated Russians.
While all of these reasons matter, the encouragement to study literature that came from within
the legal milieu itself—with the older and prominent lawyers like Vladimir Spasovich
advertizing the benefits of literary study to their young colleagues—played a far more important
role in prompting Russian lawyers to study literature with the goal of improving themselves as

professionals and wise and moral human beings, whose insight and knowledge of human psyche,
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rhetorical skill, and good sense of right and wrong, refined and strengthened by literary pursuits,
was frequently the only guarantee of a just and legal verdict, carried out in spite of political or
any other public pressures.

The “godfather” of the Shakespearean Circle Vladimir Spasovich was responsible for
advancing the lore of professional self-fashioning, which placed literature at the heart of a
lawyer’s professional universe. Spasovich hoped that as a practice literary scholarship would
create the public perception of the lawyers as a moral man, a professional, and a citizen.
Spasovich called out to his colleagues to study literature and to write about it, since, as he put it,
“silence is not always proper for good citizens during difficult and disorderly years.”?® In the
mid-1870s, as attacks against new public courts and lawyers intensified, Vladimir Spasovich
began to advocate literary scholarship aggressively, employing in his public speeches the
metaphor of the bar as a fellowship of like-minded individuals, united by their love of liberty,
literature, law, and truth. Most clearly these professional sentiments were articulated in his
famous Dinner Speeches [Zastol 'nye rechi], which he had been composing for over twenty-five
years (1874-1901) for the festive annual banquets organized by the Saint-Petersburg bar.
Although written for less formal gatherings of colleagues and friends, Dinner Speeches—an
unusual verbal monument to the miraculous genesis of the legal profession in Russia—presents
Russian lawyers as men firmly rooted in two worlds: their immediate historical world, to which
they responded as citizens, and the world of literature, from which the drew their moral strength
and eternal human values.?®

As the body of Spasovich’s speeches suggests, the word “truth”—searching, finding, or
obscuring the truth—became central to the lawyers’ self-identification in the 1870s. Ironically,

the same word played an important role in the anti-court and anti-lawyer campaign of the 1870s
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and 1880s. A change in the political climate in the 1870s, which positioned the lawyer vis-a-vis
Russia’s bureaucracy, gave rise to the criticism of lawyers on moral grounds. After Russian
lawyers, including Spasovich himself, took an active part in the political trials of the 1870, to the
dismay of the authorities transforming the court into an oppositional political stage, the
government took measures to prevent such escapades in the future. *© In 1874, Alexander |1
postponed the establishment of new councils of the bar, thus essentially depriving provincial
lawyers of the opportunities to connect to each other in order to defend the interests of their
corporation against the pressures exerted by the government. After the notorious acquittal of
Vera Zasulich in 1878, the competence of juries over political trials was severely limited, and the
Ministry of Justice requested the State Council to allow the minister to supervise the activities of
lawyers in order to prevent them from obscuring the truth.3! The final blow to the achievements
of the legal reform came when Alexander 111 replaced the trial of political offenses by the
administrative exile to Siberia, without any prior criminal investigation. Not surprisingly,
throughout his tenure as a lawyer Spasovich struggled against the officially sanctioned stereotype
of the lawyer as the perpetrator of falsehood by advancing an alternative vision of the bar as a
stronghold of truth and civic resistance to the arbitrary violence and comparing it to a “bone,”
which got stuck “in the throats of high-ranking officials.” *?

Needless to say, literature played a key role in Spasovich’s effort to forge a legitimate
counter-image of the bar. In his Dinner Speeches, he frequently resorted to poetry in order to
awaken in his listeners a strong feeling of belonging to a very special union of professionals,
committed to their mission of protecting law and the truth embodied in law. Likewise, Spasovich
urged lawyers to study literature in order to raise the overall moral standards of their profession.

As a cumulative text, these speeches provide a systematic set of points, which develop the idea
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of the Russian lawyer as a public figure richly endowed with civic sensibilities and respect for
literature as a tool of social criticism and social change. In the context of the campaign against
lawyers, Spasovich believed that the bar could survive only if the barristers treated their
professional duties not as a paid craft, but as a free artistic activity.>® The rhetorical manner of
Spasovich’s addresses also suggests that he viewed himself and his colleagues as men of letters:
not accidentally, Spasovich frequently seasoned his ideological points with verse, taking for
granted the universal accessibility of the poetic language among his legal milieu.

Spasovich’s very first speech, which he gave at the annual dinner in 1873, positioned the
figure of the Russian lawyer within his cultural and historical context and created the core
vocabulary, which endowed the lawyer as a public figure with a strong civic aura. Comparing the
lawyer in Russia to his Western counterpart, Spasovich pointed out his marginal position in
society. While French or English lawyers were held in high esteem, and the best of them
provided cadres for the magistracy, in Russia, Spasovich argued, the bar was created to become
an asylum for the political personae non gratae. ** Because of this, Spasovich continued, Russian
lawyers developed stronger ties to each other, forming a fellowship of like-minded individuals in
the country where “fellowships of any sort [were] not allowed.”® Seeing schools and universities
succumb in the 1870 to classical education, which was introduced for deterring youth from
political activities, Spasovich began to view the bar as the last stronghold of civic education in
Russia. His concern with the education in Russia, and specifically with its civic kind, remained a
permanent theme in Spasovich’s public pronouncements. A former university professor himself,
Spasovich was pained by the fact that universities lost their independence, and he used harsh
words to decry this loss, describing the education at the universities, which he nicknamed as

“greenhouses for Latin flowers and Hellenic asparagus,” as “philological idleness,” “harmful
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waste of energy and time,” and “mental masturbation.”*® With schools and universities failing to
educate young citizens, Spasovich described Russian lawyers as knights defending free speech.
In the same speech from 1874, Spasovich wrote:
To a certain degree, we are the knights of a live word, freer than the word of the
press, the word which won’t be silenced by the most zealous presiding judges
because while the presiding judge is thinking about stopping you, the word has
already galloped three versts away, and it is irretrievable.®’
The words that Spasovich used to describe the bar and lawyers—asylum, fellowship, knights—
invoke the European Middle Ages, and one is forced to assume that his choice of vocabulary was
intentional rather than accidental. In the face of political instability which affected all strata of
Russian society, to depict the bar as a knightly order meant to inculcate lawyers with the spirit of
resistance and pride in their mission to serve the ideals of truth and justice.

For a number of years, Spasovich had been dedicated to the goal of inseminating his
colleagues with the idea of their lasting professional fellowship via the medium of literature. A
man of letters, Spasovich countered the fiery anti-lawyer rhetoric of Mikhail Katkov (whom
Spasovich disliked intensely, calling him an “ominous old man”38) with equally eloquent
speeches saturated with verse. In one of his most “literary” speeches from 1884, Spasovich
responded to Katkov’s editorial, in which this journalist described the bar as a state within a state
and accused it of political subversion, by concurring jokingly and then quoting at length a
passage from Goethe’s Faust, praising those laboring for the sake of future generations:

He only earns his Freedom and Existence,
Who’s forced to win them freshly every day.

Childhood, manhood, age’s vigorous years,
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Surrounded by dangers, they’ll spend here.

| wish to gaze again on such a land,

Free earth: where a free race, in freedom, stand.

Then, to the Moment I’d dare say:

‘Stay a while! You are so lovely!’3®
A skilled rhetorician, Spasovich used Goethe’s verse with the aim of trivializing the effort of the
conservative journalist to intensify the witch-hunt for the Russian lawyer, on the one hand. On
the other hand, he inserted the verse in order to highlight to his colleagues the social significance
of their profession. In the same speech, Spasovich stressed the importance of collegiality for the
continuing existence of the bar by likening lawyers to men who support the “temple of law” with
their own bodies. 4°

Finally, the speeches of Spasovich project the vision of the Russian lawyer as a genuine

enthusiast and pioneer of law. I will quote a relevant toast from 1884 in full, since it offers one of
the most concise and direct statements about Spasovich’s view of the significance of the lawyer’s
literary word in serving the goal of truth and justice:

Sirs! I drink to the health of our union, and to those things which are honest, pure,

honorable, and ideal in this union; to the cult of truth, with a hope that we, those

»41 \would have more

who were nicknamed “sophists of the nineteenth century,
truth among ourselves than prosecutors and judges; that we would remember that
we are the priests of the word, but not the hagglers of the word, that we must keep
this sacred fire not as the priestesses of Paphos, but as vestal virgins; that our ideal

is the sincerity of beliefs, and not a theatrical act of furnishing the lies as truth;

that we must defend this belief in the face of danger from the authorities or hostile
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crowds. If our union would stand upon this foundation, the enemies won’t prevail
against us, even if all rhetorical thunders and bullets from the Scriptures, either
from the Book of Genesis or Ecclesiastes, were flying at our fragile temple. |
would like to express in one or two words something that | have in my heart, and
which if we did not have it among us, would make me say to our corporation:
vanish, go away! If I lived during the era of Rousseau or even Karamzin, | would
toast to virtue! If I were young and still lived during the years of infatuation with
Hegel, 1 would declare: to the idea! Today | have to raise my glass to the most
complicated and latest of sentiments in our social life: for justice, for its subtlety,
wisdom, and moral purity, which one does not learn from rules or prohibitions,
but of which we have a lot among our guild. This makes me believe that we won’t

perish.*?

This toast offers an example of how Russian lawyers adopted the vocabulary of the traditional

literary and moral discourse for the purpose of carving for themselves a social and professional

niche within Russia’s limited public sphere. By relying on the same vocabulary of moral

discourse, which their opponents used to undermine the foundation of their profession—the

words “truth,” “sincerity of beliefs,
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moral purity,” and “justice” are just a few examples—they

mobilized their various selves in order to combat the negative stereotype of their profession.

These “selves”—of citizens, lovers of literature, and defenders of truth—invented and publicized

by Vladimir Spasovich, provided the Russian lawyer with the reason “to be.”

Why Shakespeare?
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The fact that Russian lawyers organized in 1874 a literary circle for the sole purpose of
studying Shakespeare is not surprising. Thanks to the efforts of Russian writers, who helped
Russian readers to make sense of Shakespeare and to fall in love with his dramas, by the 1870s
Shakespeare became a universal point of reference in the conversation of Russian intellectuals
about Russia, its history, and social problems. Beginning with the 1830s and through the 1870s,
Shakespeare went through two major waves of assimilation, with each wave adding an essential
element to Russia’s nascent Shakespearean scholarship. As elsewhere in Europe, romantic
writers were the first to draw attention to Shakespeare. Preoccupied with the issues of
nationalism, Russian romantics—Alexander Pushkin, Alexander Groboedov, and Orest
Somov—began to assimilate Shakespeare in the light of Russia’s own political struggles. When
the issues of civil liberties and the emancipation of the serfs became urgent after the war of 1812,
Shakespeare was frequently invoked by the intellectuals for the expression of their uttermost
concerns with freedom.*

The next stage in the assimilation of Shakespeare in Russia arrived with the gradual
emergence of realism in Russian literature in the late 1830s and 40s, when among his Russian
admirers Shakespeare began to acquire a peculiarly civic flavor. This important change took
place at the time when Shakespeare’s drama was finally adapted to Russian theatre, thus
becoming an active script in the consciousness and vocabulary of a much larger segment of
Russian society. In Nikolai Polevoi’s lively new translation, the figure of Hamlet—performed in
1838 by two brilliant actors, Vasily Karatygin in Saint-Petersburg and Pavel Mochalov in
Moscow —suddenly came to signify the whole of Russian intelligentsia, a group of intelligent
human beings, endowed with civic aspirations, capable of comprehending historical processes

and essential conditions of human existence, but deprived of voice and subdued into civic
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inactivity. Upon the staging of Hamlet, many important writers and critics—Vissarion Belinsky,
Ivan Turgenev, and Pavel Annenkov—delved into the investigation of Shakespeare’s realism.
Turgenev, who became an avid fan of Shakespeare, penned several novels and essays drawing on
the character of Shakespeare’s Hamlet. Turgenev’s “Hamlets”—his Chelkaturin from The Diary
of a Superfluous Man (1850) and Rudin (1856), men of talent and knowledge—were failing to
make themselves useful to the society and people around them. ** For Turgenev, Shakespeare
eventually came to signify Russianness per se, as he suggested in his speech “Hamlet and Don
Quixote” in 1860, because of the English author’s passion for truth, thirst for self-knowledge,
and readiness to forgive.*® Pavel Annenkov, who invented the term “Russian Hamletism” to
describe the intellectual dissatisfaction of Russian intelligentsia with their position in society
(their lack of political rights and inability to apply themselves civically), described the
implication of Shakespeare for Russian intellectuals as follows:
Shakespeare allowed a whole generation of Russian people to feel that they were
intelligent human beings capable of comprehending the historical process and the
essential conditions of human existence. And all this at a time when indeed a
whole generation had no real social integration and no voice, even in the slightest
affairs of civil existence. 46
This comment summed up the interpretations of Shakespeare, which by the 1870s had taken
deep root in Russian culture. Shakespeare’s dramas inculcated Russian readers with the
heightened sense of history and taught them about the psychological depths of human psyche,
while also providing a literary “playground” for Russian intelligentsia’s unrealized civic

potential.
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Russian lawyers entered the field of Shakespearean studies precisely at the point, when
Shakespeare as a topic for a lively literary conversation began to imply a strong degree of ethical
and civic engagement. By styling themselves as Shakespearean scholars, lawyers gave to their
literary colleagues a tacit but strong message of belonging to the same social layer and
possessing the same sensibilities. “We are not merely lawyers,” their literary activities seemed to
suggest, “But we are cultured and honest men, responsible citizens, with a finely developed taste
for literature, truth, beauty, and justice.” Steeped in the spirit of literature, which provided a civic
impetus for many generations of Russian intellectuals, Russian lawyers certainly knew well the
literary interpretations of Shakespeare by Russian writers and critics and were aware of the
provocative civic connotations of Shakespeare’s drama. Moreover, it is also intriguing that they
refused to look at Shakespeare from a legal point of view, especially because they knew about
such studies by Western lawyers, which were reviewed in Russian thick journals and promptly
translated into Russian. A study of this sort by the German jurist Joseph Kohler was published in
the early 1880s.*” In it, Kohler argued that Hamlet’s indecisiveness had to do with the juridical
conflict of his era over the ethical aspect of blood feud. In his book, Kohler argued that Hamlet
hesitated to act because of his rather modern intolerance of violence.*® Russian literary scholars,
including literary lawyers, dismissed Kohler’s interpretation as an attempt to impose nineteenth
century sentiments upon Hamlet, remaining loyal to the “interpretive path” treaded for them by
Pushkin, Belinsky, and Turgenev.

For the literary lawyers, their choice to follow in the footsteps of their famous
predecessors eventually paid off, and their literary output was recognized by their literary peers
as a valuable contribution to the academic Shakespearean studies. Literary lawyers turned to

Shakespeare at the moment when the study of Shakespeare already evolved into a serious
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academic discipline, and the process was finalized by the appearance in 1902 of the ultimate
five-volume Brockhaus-Efron edition of Shakespeare’s collected works.*® This impressive
publication, edited by the literary historian and bibliographer Semyon Vengerov (1855-1921),
was richly illustrated and accompanied by extensive scholarly commentaries. What made this
publication even more fascinating for the purpose of my study, commentaries and new
translations for this spectacular edition were contributed by five members of the Shakespearean
Circle. Anatoly Koni penned a number of commentaries; Vladimir Spasovich provided an
introduction to Coriolanus, and Konstantin Arsenev—to Richard 1. Two other members of the
Shakespearean Circle—a well known poet Nikolai Minskii and translator Pyotr Veinberg—
provided translations. Some of these translations and essays were read and discussed for the first
time at the meetings of the Shakespearean Circle.>

In order to understand the significance of the literary lawyers’ participation in
Vengerov’s publishing project, a few words should be said about Vengerov and the editorial
agenda behind his magnificent five-volume Shakespeare, which became the ultimate academic
and artistically most ambitious edition of Shakespeare’s collected works in late imperial Russia.
Vengerov, one of the most respected and productive littérateur within Saint-Petersburg’s literary
world, also earned a degree in law (from Saint-Petersburg University) and even served shortly as
a lawyer-in-training before dedicating himself fully to the career in professional letters. He
published extensively throughout the 1880s, producing a number of general studies of Russian
literature and individual authors (among others, he wrote about K.S. Aksakov, V.G. Belinsky,
A.F. Pisemsky, I.A. Goncharov, and N.V. Gogol). However, ultimately Vengerov achieved the
apex of his literary fame as a meticulous bibliographer, who over the course of his life amassed

an enormous archive of materials about various Russian littérateurs, and one of the most
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successful editors of his time.>! His reputation as an editor was established through the
participation in the prestigious multi-volume Brockhaus-Efron encyclopedia® His edition of
Shakespeare was also conceived and printed under the auspices of the Brockhaus-Efron
publishing house, a part of this publisher’s series Biblioteka velikikh pisatelei [Library of Great
Writers].

The idea behind the tomes of Biblioteka was to offer to Russian readers the up-to-date
academic editions of world’s greatest writers, beginning with the best representatives of ancient
Greek literature (Homer, Euripides, Aeschylus) and extending, through the most important
Western European authors (Dante, Moliere, Schiller, Goethe, Dante, Byron), to the “founding
fathers” of Russian literature (Pushkin, Lermontov, Gogol) (see Figure 1.2). While the title of
this series suggests a rather traditional edition of world’s best writers, the ornate title page to
Vengerov’s edition of Shakespeare, designed in the style Art Nouveau by the brilliant late
imperial illustrator Evgeny Lansere, suggests a more ambitious agenda on the part of the editor.
The medallions with the portraits of Pushkin, Lermontov, and Gogol, placed at the bottom of the
illustrated frame and directly opposite from Homer, Euripides, and Aeschylus, suggest that
Lansere as well as Vengerov (who was deeply engaged with the efforts to illustrate his
Shakespeare) viewed Russian literature, despite its late arrival to the “symposium” of world
literatures, as an equal to other Western European literatures and the heir of the Western literary
tradition.>

In addition to his ambition to produce a book series offering the vision of Russian
literature as the heir of the Western literary canon, Vengerov was also aiming at making the
publication of each individual author into a spectacular exhibit of Russia’s artistic and literary

potential. Indeed, his Shakespeare can be rightfully considered a “total work™ of book art that
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offered to the late imperial reader an unprecedented opportunity to savor one book through its
multiple pleasures: a literary pleasure, from reading the best old and newest translations of
Shakespeare; an intellectual pleasure, from engaging into a lively conversation about
Shakespeare with the brightest literary minds of the time; a visual pleasure, from absorbing these
tomes’ exquisite, multi-style, and intoxicating visuality.>* Finally, as Vengerov acknowledged in
his introduction, he also hoped for this pioneering edition of Shakespeare to become of practical
use to Russia’s burgeoning theatre arts. Obviously, this intent emerged from Vengerov’s close
collaboration with Evgeny Lansere and Leon Bakst, two important artists, who belonged to the
Russian Art Nouveau group Mir iskusstva [The World of Art] and, in accordance with their belief
in applied art, used their inexhaustible creative energies for designing theatrical productions and
illustrating books. The collaboration between Vengerov and his illustrators turned out to be a
productive one. Hamlet alone was accompanied by forty illustrations, ranging from the
photographs of Elsinore and ornamental designs (included to aid theatre designers) to the
paintings depicting characters, specific scenes from the play, past theatrical performances, and
various European actors, who made their name in theatre as Hamlets or Ofelias (like the
inimitable Sarah Bernhardt or Saint-Petersburg actor Vasily Karatygin). Overall, all illustrations
selected by Vengerov seem to suggest that the editor held the interests of the contemporary
theatre very close to his heart. Hamlet, for instance, was accompanied by not one, but many
illustrations depicting the encounter of the prince with his father’s ghost or Ofelia’s madness,
thus providing a helping hand to theatre directors working towards their own interpretation of
Hamlet’s key scenes (see, for instance, Figures 1.3 and 1.4). The same principle of theatricality

applies to all of the editor’s visual choices. The portrait of Vasily Karatygin (see Figure 1.5)
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draws attention to the minor details of the actor’s elaborate velvet attire and gesture, thus making
theatre loom large in the background of the play’s every line.

It goes without saying that the very fact of the literary lawyers’ active participation in
Vengerov’s Shakespeare—designed by the ambitious editor as a cultural, literary, and theatrical
encyclopedia—testifies to the high quality and literary and intellectual value of their literary
scholarship. Moreover, in a brief survey of the most important Shakespearean scholarship
produced in Russia Vengerov went so far as to mention the essay on Hamlet by Vladimir
Spasovich right next to the works by Vissarion Belinsky, lvan Turgenev, and Nikolai
Storozhenko (at the time, the only Russian scholar whose studies of Shakespeare were
recognized internationally).® In the light of Vengerov’s genuine belief that Spasovich’s essay
about Hamlet occupied a special position within Russian Shakespearean studies, the question
arises: what was so special about this essay, by now long forgotten, that made Vengerov, a
respectable scholar and editor, make a special mentioning of it?

It is not easy for the modern reader of Spasovich’s essay to grasp the uniqueness of his
reading of Hamlet. After all, from our modern point of view the critic sums up Hamlet in a rather
conventional way. Moreover, the style of this era’s literary criticism, marked by excessive
summarizing and reliance on allusions instead of a guiding thesis, detracts us, his modern
readers, from understanding the meaning of his points altogether. However, the contemporaries
of Spasovich, who were thoroughly familiar with Russia’s political context of the time,
undoubtedly had a much easier time understanding the points implied by Spasovich in his essay.
By the end of the 1870s, Russia’s political situation began to invoke the gloom of Hamlet’s
Denmark. The educated society was distressed with the “rotten state” of affairs both, in Russia’s

foreign and internal affairs. The diplomatic defeat in the difficult and life-costly Russo-Turkish
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war of 1877-78, the gothic horrors of which were masterfully described by Vsevolod Garshin,
shocked the intelligentsia with its purposelessness. The failure of the government to guarantee
political rights to Russian subjects resulted in political terrorism and growing restiveness of the
educated society, both liberal and conservative, who by the end of the 1870s began to demand
political reforms, a constitution, and national assembly. These demands were countered by the
government with the reactionary policies retracting previous liberal reforms. The political
environment became especially stifling for jurists like Vladimir Spasovich because counter-
reforms hit Russia’s courts the hardest when the government transferred the jurisdiction over
political crimes back to the state, instituted military tribunals for political crimes, and began to
persecute lawyers.>® Although jury trials weren’t abolished, Konstantin Pobedonostsev, one of
the most influential but also ominous figures associated with the counter-reforms in Russia,
proposed in his memorandum from October 30" 1885 a program for a judicial reorganization,
which involved an eventual abolition of an independent judiciary and public jury trials.

With the political reaction and censorship on the rise, literature and literary scholarship
once again gained significance as the foremost medium of political and social criticism.
Therefore, it comes as no surprise that Vladimir Spasovich used his essay on Hamlet to describe
Denmark’s “rotten affairs” in a manner invoking Russia’s own political troubles. This essay,
which was written by Spasovich for the presentation at the Shakespearean Circle, was eventually
revised into a public lecture, given in Saint-Petersburg and Warsaw. The fact that this essay,
characterized by a rather thinly veiled political agenda, was published in 1883 in a magazine
titled Iskusstvo [Art] highlights the specificity of Russia’s public sphere at the time, which under
the threat of persecution once again retreated into its “literary” womb.%” Nevertheless, despite its

explicit allusions to the pitiful state of affairs in Russia, Spasovich succeeded to keep his
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discussion of Hamlet as literary as possible, never dropping the word “Russia” in his discussion
of Shakespeare. Of course, his caution was justified. Due to the tightening of censorship, several
major newspapers and literary monthlies were reprimanded and even suspended during the early
1880s (among them were the influential newspaper Golos [Voice] and Saltykov-Shchedrin’s
journal Otechestvennye zapiski [Notes of the Fatherland]). In the realm of literature, not only
fiction writers of Tolstoy’s stature were threatened by censors, but literary scholars as well were
forced to exercise caution. In 1885, The History of Recent Russian Literature by the
aforementioned friend and colleague of Spasovich Semyon Vengerov was banned by the
authorities for its supposedly subversive content.>®

Spasovich fashioned his essay in a way that allowed him to achieve a two-fold goal: to
condemn the tyranny of the state, but to do so in a subtle way so as not to attract any official
attention to his literary exercices. He succeeded, since his fairly explicitly political literary essay
was published without consequences for the author, while Vengerov’s study was suppressed only
two years later. Of course, Spasovich knew perfectly well that any scholarly discussion of
Russian literature would have been perceived by the authorities a priori as more transgressive
than an essay about a drama by a foreign author (even if the drama was Hamlet), and he used this
knowledge to his advantage by expressing his deeply held political beliefs from a safer ground of
a foreign literature. Needless to say that as one of the most skilled court speakers of his court-
obsessed era, Spasovich had no difficulty recasting the tragedy of the fictional Danes into an
Aesopian tale about Russia’s own political woes. Moreover, because his audience, mainly
Russian intelligentsia, was well trained in extracting civic messages from literary texts, the
process of meaning-making was a two-way street. Spasovich provoked his responsive readers to

look at Russia and its politics and politicians through the lens of Hamlet’s Denmark, cautioning
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them about the detrimental effects of tyranny upon the nation’s psyche. The following passage

from Spasovich’s essay is a representative example of his rhetoric, highly suggestive of the

political oppression in Russia:
Bloody wars passed, and the era of peace, passivity, and lazy repose arrived. The
barbarians got a bit of superficial polish and education, but the impact of culture
stopped on the surface, without penetrating any deeper. They wear sable furs,
dress up in velvet, travel to Paris to acquire good manners, or to Wittenberg to
learn the sciences and to practice fencing with thin French swords. In
international affairs, they handle their political goals without resorting to violence,
through diplomacy alone, but, under the polished and smooth surface, in every
Dane hides a barbaric man, who likes to give free reign to his desires, loves to
indulge in gluttony and drinking, and feels no need in refined pastimes,
intellectual labor, and studies. “This heavy-headed revel east and west,” Hamlet
says, “Makes us traduced and tax'd of other nations / They clepe us drunkards,
and with swinish phrase / Soil our addition” (1:4:17-20).%

A bit further, Spasovich continues with an even more sarcastic statement about the state of

affairs in Denmark, this time omitting a supporting quote, which adds a uniquely personal touch

to his “literary analysis™:
All of Denmark looks like a gigantic pub, and the whole court is an assembly of
lackeys of different kinds, stupid and uncultivated, similar to Rosencrantz and
Guildenstern who spy on Hamlet. [...] Servility and spying, driven to the highest
degree, are the main elements of the contaminated atmosphere of the court and

people.%°
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The main concern of this passage is Denmark’s cultural stagnation, the consequence of the
government’s pervasive control over the private lives of Danes. While superficially life in
Denmark appears stable, and the Danes drink and make merry, Spasovich interprets these
festivities as a symptom, manifested by a society handicapped by the fear of spies and subdued
into a vegetative state: drowned in alcohol (a suggestive allusion, considering Russia’s image as
a drinking nation) and deprived of civic aspirations. No doubt that this unflattering assessment
was easily interpreted by Spasovich’s contemporaries as a political reference to domestic affairs
and a condemnation of Russia’s civic limbo. Finally, Spasovich’s reference to the demoralizing
effect of spying could not have escaped the attention of his contemporaries, since Russia’s secret
police, so called Okhranka, was aggressively following the activities of suspicious intellectuals,
including Spasovich himself.

In his analysis of Hamlet, Spasovich also satirizes the high-positioned bureaucrat
Polonius, the chief counselor of the king, responsible for instilling the atmosphere of fear in
Denmark. While Spasovich relies in his analysis on direct quotes from Hamlet, his reading of
Polonius most certainly invoked in his readers the thought of Russia’s own villainous bureaucrat:
the Procurator-General of the Holy Synod Konstantin Pobedonostsev. Pobedonostsev, who rose
to power from his position as a tutor to the Romanov family, achieved a tremendous political
influence and was the engineer of Russia’s counter-reforms. A reference to this ominous political
figure is not surprising. After all, at the time Pobedonostsev provided a prototype for several
major novels of the time. Lev Tolstoy fictionalized Pobedonostsev as Alexey Karenin in his
Anna Karenina (1878); he most likely provided an inspiration for Dostoevsky’s Grand Inquisitor
from The Brothers Karamazov (1881); Andrey Bely depicted Pobedonostsev as the old senator

Ableukhov in his monumental novel Petersburg (1912). However, to Spasovich belongs perhaps
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the only instance of using an existing literary character as an allusion to a real-life major political
figure. Expectedly, Spasovich veiled his satire with the protective “literary wrapper,” but his
description of Polonius triggers unmistakable associations with Pobedonostsev: the Procurator’s
exclusive closeness to the royal family, his reactionary and rather bizarre political views, total
rejection of liberalism, and an iron grip on all aspects of public life in Russia.®* This is how
Spasovich describes his Polonius-Pobedonostsev:
All intellectual possessions of this old man, who bends like rubber for the family
of the monarch, but acts haughty and important towards everybody else, are
limited to his inexhaustible chattiness. He becomes thrilled from pleasure of
hearing the stream of excessively noisy phrases that he regurgitates, and this
quality intensifies as he ages.®
And a bit further, Spasovich continues:
Nobody would be interested in this elderly baby, who as of yet did not outgrow
his diapers, but unfortunately Polonius occupies a high official post, rules over
people, and poses an important authority: in the matters of art, because he studied
rhetoric and once upon a time performed in a theatre in the scene of the stabbing
of Julius Caesar; in poetry—because he had once upon a time also chased after
women. In politics, he thinks of himself as a Machiavelli (Hamlet 3:1) because he
has at his disposal the whole arsenal of crafty and useless advice.®®
Spasovich’s sarcasm directed at Shakespeare’s Polonius echoes the educated society’s attitudes
towards Pobedonostsev, who for over two decades dominated Russia’s cultural landscape,
usurping all branches of public life and expressing opinions on the widest range of topics. While

Spasovich satirizes the nature of the prime-minister’s “expertise” in the matters of theatre,
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poetry, and rhetoric, to his contemporaries his comments suggested Pobedonostsev’s oppressive
“expertise” on various matters of public significance: religion (the Procurator strongly
encouraged the persecution of Old Believers), ethnic relations (he encouraged Russification and
anti-Semitism), and public justice (in an ironic twist of fate, the Procurator, a man who helped
design Russia’s legal reform of 1864, later tried to do away with public courts and lawyers).
Surprisingly, Spasovich places the responsibility for Denmark’s pitiful state of political
affairs not on its rulers, but on the Danish elite, reproaching them of civic indifference and
escapism. While Spasovich makes this point in reference to Shakespeare’s Denmark, there is no
doubt that his accusation was directed at Russia’s educated, but civically passive elite as well.
This sentiment resonated with the ideas expressed by Spasovich in his Dinner Speeches as well,
in which he argued that silence was not a proper response for good citizens during “difficult and
disorderly years.”®* Similarly, Spasovich’s striking declaration about a “barbarian man” hiding in
every Dane was most likely taken by his contemporaries as a self-referential allusion. Indeed, for
Spasovich many educated Russians retained a “barbaric” trait of not raising their voices in
support of their deeply held beliefs, like Shakespeare’s Danes or Dostoevsky’s Dmitry
Karamazov seeking forgetting in drunken revelries. The theme of the Russian elite’s passivity,
which runs through all of Spasovich’s writings, intersected with the same sentiments expressed
by other prominent Russian writers. In addition to some earlier examples (like Ivan Goncharov’s
Oblomov, for instance), the escapism of Russian intellectuals was thoroughly investigated in the
fiction of Mikhail Saltykov-Shchedrin. In his novel Contemporary Idyll (1877-1883), Saltykov
sketched a parodic portrait of two Russian intellectuals who decided to cease all intellectual
activities in order to avoid arrest. When they realize that “not thinking” is simply not enough to

keep them out of jail, they decide to engage in the acts of “aggressive criminality,” sanctioned by
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the state. This similarity in the attitudes by both authors towards the escapist representatives of
their own milieu emphasizes Spasovich’s understanding of literary criticism as a deeply social
and political genre. Moreover, his essay does not only give a very definite idea of how this late
imperial liberal viewed contemporary events, but it also offers us a glimpse at the “unrecorded
aspect” of history, for instance, their deeply held anxiety that reaction in Russia will undermine
the civic foundation of their own cultural and intellectual milieu.

While Spasovich was undeniably successful at sneaking a political commentary into his
literary essay, this was not his only accomplishment as a literary critic. He also offered a
radically new interpretation of the figure of Hamlet. Departing from the prggigaevious
interpretations of Hamlet as an incorrigible idealist, Spasovich suggested that by the end of the
drama Hamlet himself transforms into a criminal, matching in villainy and moral corruption his
uncle Claudius. Spasovich blamed the theatrical performances of Hamlet for advancing a rather
simplified interpretation of Hamlet. These performances—Spasovich argued—overemphasized
the scenes in which the “beautiful aspects of Hamlet’s flexible and fast-changing personality
shone brightly,” and disregarded the shadier sides of his psyche.®® Undoubtedly it was
Spasovich’s background as a defense lawyer that made him notice these dark psychological
changes in Hamlet. Pondering Hamlet’s gradual advancement on the road of crime, Spasovich
suggested that Shakespeare’s Hamlet was, first and foremost, a story about how the evil can
grow within an individual from a mere fleck of dust, and how a gifted mind can develop a
capacity for evil by surrendering itself to dark thoughts and deeds. Addressing this issue,
Spasovich wrote:

Shakespeare penned a heart-wrenching drama, in which we see a gentle and noble

heart poisoning itself, the hero’s character getting corrupted, thought collapsing
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from a clash with reality, and we also see how, in the end, death serves the hero

well, because it is better for the hero to die from his clash with reality than to

sacrifice reality to his poetic whims, dreams, and flashes of feeling.%®
Needless to say, Spasovich’s proposition that every man, even a man like Hamlet, can fall very
low if his social environment is sufficiently “rotten” sounded like a word of caution to his own
cultural milieu. If, indeed, Hamlet could succumb to his environment and became a murderer
(after all, he killed Polonius, his uncle Claudius, and Laertes, and devised a treacherous plan to
get rid of Rosencrantz and Guildenstern), then what could happen to Russian intelligentsia, who
were finding their own environment increasingly more rotten? While Spasovich does not
verbalize this allusion, he expressed in his essay a fear that seems to suggest this interpretive
opportunity. Pondering an alternative ending to Hamlet, in which the young prince would
survive and become the king of Denmark, he exclaimed: “The reign of this king-the poet would
offer a curious sight for our eyes, a sight which would, most likely, make many think about the
times of Claudius with a great nostalgia.”®” Of course, there is no evidence in the essay itself that
this lament of the lawyer-critic had any connection to Russia’s political reality of the time,
however, the parallel between Spasovich’s anxiety about the power falling into the hands of
Hamlet, who came to know the sweetness of violence, and Russia’s own Hamlets, who
throughout the 1870s exceedingly chose the road of terrorism as a means of overturning
absolutism, strikes one as uncanny.

To conclude, it was perhaps this intellectual richness of Spasovich’s reading of Hamlet

that made Vengerov acknowledge this critic’s contribution to the study of Shakespeare’s play.
On the one hand, Spasovich held firmly on the traditional interpretations of Hamlet established

by his famous predecessors: Russian romantics, Belinsky, and Turgenev. On the other hand, he
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enriched these readings of Hamlet by showing how, despite this character’s idealism, he
nevertheless managed to get corrupted under the influence of his “rotten” environment. In a way,
Spasovich “modernized” Hamlet for the Russian readers and theatre-goes by showing that the
hero did not remain unaffected by his circumstances. Indeed, the opposite was true: his
circumstances not only corrupted his soul, but also transformed him into a murderer and
heartless criminal like everybody else. In a way, Spasovich managed to revamp Hamlet in order
to make him into a better “lens” through which one could observe Russia of the 1870s and 80s:
seized by counter-reforms, suffering from oppression from above and political terrorism from
below, and retreating once again into a civic slumber. By showing the negative effects of the
environment upon Hamlet, Spasovich also managed to invest the play with a didactic message,
thus making Shakespeare into a peculiar literary expert in the matters of political oppression. The
manner in which he suggested to read Hamlet seemed to be a word of caution to his
contemporaries. Indeed, if even Shakespeare believed that Hamlet was transformed into a
murderer through his politically unhealthy environment, then what would one expect in Russia, a
country with a similarly explosive political situation? The voice of Spasovich present behind the
scenes seemed to tell to his readers: “Whatever happened to Hamlet can happen to you. If you
consider yourself to be immune to the detrimental influences of your environment, you are
mistaken. The only solution to this situation is to enact changes within this environment.

"’

Therefore: be a citizen and raise your voice!” While these exact words were left unsaid by
Spasovich, whatever he managed to put in words—Denmark’s corrupted politics, obscurantism
of its politicians, and Hamlet’s degradation—provided his audience, among them Vengerov, with

the allusions necessary to look at their own society from the Shakespearean point of view.
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Anatoly Koni on Pushkin and Law
The reverberating and pure spring of his poetry flooded the Russian land
with a full and wide river. Through his moral profile Pushkin talks about
eternal beauty, love to truth, kindness to the fallen, about compassion.
Anatoly Koni, “The Ethical Persona of Pushkin”(1899). ®

Another important member of the Shakespearean Circle, Anatoly Koni (1844-1927)—a
learned Russian jurist, prominent judge, and professor of law, member of the State Council, and
honorary member of the Imperial Academy of Sciences in Saint-Petersburg—Ieft a remarkable
trace in Russian culture as a scholar of literature. Cumulatively, his incredibly erudite essays and
memoirs provide a history of nineteenth century literature written from the point of view of
Russia’s quest for legal justice. Indeed, in his writings Koni looked at the ways in which
different Russian writers engaged with legal justice, which for Koni formed a “zodiacal
constellation” of universally human ethical and civic concerns with justice, truth, liberty, and
society’s common good. Personally acquainted with the majority of Russian realist writers from
the second part of the nineteenth century (Lev Tolstoy, Ivan Turgenev, lvan Goncharov, Fyodor
Dostoevsky, Alexey Pisemsky, Anton Chekhov, and many others), Koni recorded each of his
personal relationships with writers as reflections on these writers’ contribution to the
advancement of the idea of justice and legality in Russia.

The presence of a juridico-humanistic angle in the writings of Koni-the memoirist was by
no means surprising. Due to his prominent position both in legal and literary milieus, Koni
moved easily between various intellectual circles of the time, promoting literary sensibilities
among lawyers, while simultaneously forming close relationships with contemporary fiction
writers, not infrequently because he consulted them in relevant legal matters. In this manner,

Koni became closely acquainted with Lev Tolstoy and Fyodor Dostoevsky, who sought his legal
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help and advice on several occasions. Koni’s turn to literary criticism was fueled by his life-long
quest for the proof that legal ways were not, by any means, incompatible with Russian culture.
Indeed, in his writings Koni tried to subvert the stereotype of legal justice as a purely Western
import, too un-Russian to serve Russian society well, by showing that, as a social mechanism, it
was befitting Russian people, whom Koni depicted merciful by nature and full of desire for truth
and social fairness. He argued that Russian literature as well as the personae of Russia’s greatest
writers contained the clearest evidence of this national feature.

In his essays and lectures on Russian writers, given at such prestigious venues as the
Academy of Sciences in Saint-Petersburg, Koni toyed with the idea of the great Russian writer as
the pioneer of progress, humanism, and legality in Russia, even if the evidence in some cases
pointed otherwise. Koni’s attitude towards literature was, of course, quite common among the
educated intelligentsia, many of whom sought the solution to Russia’s social and political
problems in novels and viewed literary criticism as a civic activity. However, this jurist’s
relationship with the world of Russian letters was marked by even higher intensity due to his
thoroughly literary upbringing. Fyodor Koni, Anatoly Koni’s father, was a renowned playwright,
who for a number of years published Pantheon, a journal dedicated to theater. Ivan
Lazhechnikov, the famous author of historical novels, was Koni’s godfather. His mother was
also a writer and gifted actress known under the name Sandunova.®® Moreover, Koni’s teenage
years fell in the decades of the 1850s and 60s, an era of unusual social and literary upheaval, a
fact which also explains his love for literature and literary codes and scripts. In one of his
memoirs, Koni described the collective literary consciousness of his generation as follows:

The onset of adolescence coincided for me with the amazing rise of Russian

literature at the end of the 50s and beginning of the 60s. To talk about the feelings
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and inner experiences at the appearance of Rudin, First Love, On the Eve, and
especially Fathers and Children meant to talk about the history of literary
impressions of all people from my generation.
Not surprisingly, throughout his career in law, Koni remained loyal to his literary selfhood, using
Russian writers and their literary masterpieces as the main entrance into Russia’s “legal
laboratory,” where contemporary intellectuals struggled to define the place, significance, and
utility of Russia’s new legal practices using the traditional vocabulary of moral discourse:

99 ¢

“Justice,” “mercy,” “liberty,” and “truth.”

As a critic with the primary professional background in law, Koni developed a unique
signature style in his approach to literature. Firstly, he frequently focused on the literary works
that discussed crime, its origins and social implications, or dealt with the issue of justice in
general. Secondly, throughout his life Koni remained passionately interested in the collective
persona of the Russian writer, which, due to his intimate friendships with many of them, steered
his pen towards the genre of critical biography. Therefore, in many of his essays Koni blended
literary analysis with reflections on the author’s persona, with most attention given to the
writer’s ethical principles and legal views. In this fashion, Koni touched upon a number of
important literary texts and writers, whose voices provided a major input to the public discussion
of legal justice: Dostoevsky and his novels Crime and Punishment, The Brothers Karamazov,
and Memoirs from the House of the Dead; Tolstoy and his play The Live Corpse; Chekhov and
his memoir The Island of Sakhalin. With the aforementioned authors, Koni was acquainted
personally. In the mid-1870s, Dostoevsky sought Koni’s legal help in several court cases

involving children. Tolstoy drew on Koni’s knowledge of court procedures, and in the course of

their acquaintanceship received a fine “literary gift” from his jurist-friend: the plot for his novel
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Resurrection.”* However, Koni was interested not only in the authors, with whom he was
acquainted personally. His interest in the legal and ethical beliefs of Pushkin, for example, points
towards his desire to “excavate” the evidence that a certain legal awareness always existed
within Russian culture, even prior to the legal reform of 1864.

Koni turned to Pushkin in the 1880s, in the aftermath of Fyodor Dostoevsky’s famous
speech, dedicated to the unveiling of the first monument to the poet in Moscow. In this speech,
Dostoevsky presented his beloved poet Pushkin as a “pan-human,” who surpassed all other great
Western authors in the innate ability to understand, respond, and embrace people of the world,
and, most importantly, as the ultimate expression of Russianness.’? After this speech, the figure
of Pushkin transformed into an important cultural metaphor, which, thanks to the efforts of other
writing intellectuals, gradually acquired additional cultural meanings. Among others, the
representatives of new professions and scientific fields seized the Pushkin metaphor, using it as a
way of legitimizing their respective professional realms in the eyes of the public. For instance, as
Marina Mogil’ner illustrated in her recent study, Russian physical anthropologists brought their
nascent science to public attention by engaging with the debate on Pushkin’s pan-humanity and
his racial origins.” As a jurist, Koni “discovered” in Pushkin yet another facet to his pan-
humanity: his ability to see the positive side of legal justice, ahead of his lawless era. By
representing Pushkin as the proponent of legal thinking, Koni indirectly suggested that legal
justice was not at all an a-historical Western import. On the contrary, a desire for just laws was
organic to Russian culture, a fact to which the writings of Pushkin, Russia’s “most national”
poet, served as an irrefutable proof.

Koni began his career as a scholar of Pushkin within the familiar surroundings of the

Shakespearean Circle, gradually acquiring prominence and moving his scholarship to public
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venues. By 1899, when he delivered his speech “The Ethical Persona of Pushkin” at the poet’s
centennial anniversary at the Academy of Sciences, Koni was already a recognized authority on
Pushkin.” In fact, the same speech was later published by Semyon Vengerov’s in his academic
Brockhaus-Efron edition of Pushkin, which is the best testimony to the perceived high scholarly
value of Koni’s scholarship of Russia’s foremost bard.” In his important speech, Koni employed
the figure of Pushkin in order to show that the poet’s ethical persona, faith, and his deep loyalty
to the idea of truth and fairness—qualities, Koni argued, which were typical for all Russian
people—was indeed connected to the great poet’s respect for law and his hopes that one day
Russia would be ruled by law, and not by the arbitrary will of the monarch. Characterizing the
significance of Pushkin as a public voice, Koni described him as the mouthpiece for Russian
people’s passion for truth and justice. He wrote:
Pushkin, the inimitable voice for the native roots of the national spirit, powerful
and inspired smith of the native tongue, thinker and bard, historian and citizen,
provides an inexhaustible source for study. [...] With him, our literature acquired
its true meaning as an expression for the society’s qualities and needs and
messenger of its aspirations. Whatever issue is under investigation, one must
almost always go upstream, back to Pushkin. Nothing was alien to him; his mind,
sober, insightful, and free from exclusiveness, armed with the genial force of
expression, responded to all manifestations and questions of life surrounding him,
igniting sparks upon each contact with it, and his deep love for his fatherland,
filled with feeling, but deprived of sentimentality, forced him to see all conditions
of its everyday life and history. [...] Pushkin was filled with the feeling of and

search for truth.’®
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On the ideological plane, Koni’s speech echoed the sentiments of Dostoevsky and the Slavophile
philosopher Alexei Khomiakov, whose idea that each nationality possessed a certain unique set
of innate features influenced both, the writer and the lawyer. For Khomiakov, Russian people
were united through their faith; for Dostoevsky, Russian people were linked together by their
unique ability to comprehend and embrace all other cultures; Koni invested the idea of Pushkin’s
pan-humanity with yet another deeply passionate observation: for him, the most pronounced
feature of Pushkin (and, consequently, of Russian people) was their powerful love of truth and
justice.”

Truth as a concept was central to Koni’s speech as well as to his worldview, but his
understanding of what constitutes the truth was rather complex, consisting of multiple
philosophical and ethical layers. Koni refused to view truth as finite and circumscribed by visible
facts. He argued that truth is hard to arrive at, even if one has all facts and evidence at his
disposal, and only via artistic imagination one can move closer toward the ever-elusive truth.
Pushkin’s art, Koni continued, was characterized by the poet’s access to the higher and more
panoramic vision of life and its truths:

And love of truth rules in Pushkin’s work, that higher truth, which seeks and
depicts the acts of a human being ideally; not the type, which describes everything
within the limits of a fact, without raising the eyes from the ground and looking to
further horizons, thus pleasing cold-hearted mediocrity, envious and hungry for
entertainment.’®
For Koni, Pushkin’s poetic imagination and his love for truth were inextricably connected to his
respect and high hopes for legal culture in Russia. Indeed, Koni argued, armed with these two

virtues Pushkin, unlike his less “poetically” and “prophetically” gifted contemporaries, was able
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to transcend the ideological limitations of his land- and serf-owning estate, divining the benefits
of the rule by law well ahead of his lawless era. In other words, following the cultural impulse of
his era to endow Russia’s greatest poet with the desirable political, social, spiritual, and even
racial features, Koni invested his Pushkin with two of his own loves: the love for truth and for
law. By doing so, the jurist Koni seemed to be gently nudging Pushkin’s “enlightened posterity”
to stop seeing legal justice as a Western import and to accept it as an adequate and organic way
of governing Russia’s social and political clockwork.
Koni’s discussion of Pushkin’s works and his ability to pull together from the poet’s well

known poems and prose a cohesive picture of his legal views exposes this lawyer-critic as a
passionate and attentive reader. It also suggests that Koni was searching in literature for the proof
of his deeply cherished belief that public justice found in Russia an intellectually fertile ground.
In order to show the intellectual “ripeness” of the Russian will for law and public justice, Koni
turned to Pushkin’s poems directed against the lawlessness of absolutism and serfdom,
specifically to “Ode to Liberty” (1817) and “The Village” (1819), as well as to his poetry and
prose that focused on crime and criminals. Among the latter category, Koni drew his examples
from Pushkin’s long narrative poem The Gypsies, his historical novel The Captain’s Daughter,
drama Boris Godunov, to name just a few. For Koni, the aforementioned texts were a sign of
Pushkin’s loyalty to the idea of law as the only mechanism that can protect the individual from
the political or criminal violence. Koni wrote:

Envisioning his ideal society, in which “the union of the powerful laws and holy

liberty is strong,”® Pushkin viewed this specific union as a necessary condition

and guarantee of peace and social progress in the future. Powerful laws must

protect the weak, serve as a bridle for those who like Aleko [a character from
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Pushkin’s narrative poem The Gypsies] “want liberty only for themselves,” and
manifest the understanding by the lawmaker of the inalienable rights of the human
being. From here comes the idea that the laws should be well-thought-out and
humane.®°
Further, Koni points out that the origins of Pushkin’s noble legal aspirations lay in the condition
of serfdom per se. Upon entering life with the intention to “to dedicate to the fatherland the most
beautiful aspirations of the soul,” Pushkin had to experience the unavoidably painful clash with
the various manifestations of owning the souls of less fortunate others.8! This clash, Koni argued,
was instrumental in drawing the poet’s attention to the brutal lawlessness of serf-owning. Thus,
his poem “The Village” (1819), which opens with the peaceful pastoral of village life, quickly
transforms into a gloomy tableau as Pushkin begins to spill at his reader the images of barbaric
rural cruelties: peasants, forced to labor for their barins like slaves; their daughters, forced to
become concubines to their aging masters; their sons, taken away for a life-long military service.
Koni underscored Pushkin’s rage at the ethical and legal mayhem of Russia’s serfdom by
directing the attention of the public to Pushkin’s use of the word “law” in “The Village”: “Here
[in the village] the barbaric master, without feeling and without law, has appropriated with the
violent lash the labor, property, and time of the peasant.”® Koni’s example invokes his idea that
for Pushkin (and we can assume for Koni as well) justice was founded upon two principles: the
principle of truth (in the quote above described as “feeling”) and the principle of law.
However, from Koni’s perspective, Pushkin’s intellectual engagement with the idea of
law and lawlessness was not his most important achievement. Even more Koni praised Pushkin
for his insights into the nature of crime, its dark psychology, and affects of guilt upon human

psyche, the insights that, Koni argued, were “astounding” even for practicing jurists.®® Koni’s
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view of Pushkin as a perceptive observer of the criminal mind is culturally significant because it
placed Pushkin ahead and, perhaps, even above Dostoevsky, whose novel Crime and Punishment
became in 1866 a remarkable literary threshold that humanized the ways in which Russian public
looked at criminals, crime, and punishment. Describing Pushkin’s views of the interrelationship
between law, punishment, and the individual, Koni wrote:
Crime rocks the very foundations of a society. Therefore, the penalizing law is
necessary, but it is very important that legal blows do not punish an individual
needlessly, that they do not intrude upon his private life till he is proven to have
infringed upon someone else’s rights. This idea, at times too nebulous even for
some lawmakers, presented itself clearly to Pushkin. “Laws describe only the
crime, but not the individual’s private life, letting the conscience deal with one’s
vices and weaknesses,” Pushkin says, thus delineating the limits of the punishing
law 84
Koni’s examples from Pushkin’s works support this understanding of the poet’s attitude towards
punishment. In the scene from Pushkin’s long narrative poem The Gypsies (1827), the gypsies
simply banish Aleko for the murder of his unfaithful wife Zemfira, without further bloodshed.
Koni draws the readers’ attention to the gypsies’ non-violent way of enforcing peace among
themselves. Guided by their aversion to slaughter, they ask Aleko to leave them: “Leave us,
proud man! / We are wild and have no laws. / We do not torture or punish, / We do not need
blood and moans, / But we don’t want to live with a murderer.”®®
To highlight Pushkin’s intolerance of cruelty, Koni juxtaposes this scene of the bloodless
punishment from The Gypsies with the scene of the torture in Pushkin’s short historical novel

The Captain’s Daughter (1836). In the novel, the young officer Petr Grinev observes the
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interrogation and torture of Pugachev’s spy, a Bashkir man, well over seventy, his ears and nose
missing from the previous “encounters” with law. Koni’s choice to illustrate Pushkin’s
disapproval of physical punishment is particularly effective because in this specific scene the
voice of the author overlays that of the narrator, thus making it very apparent that the attitude
expressed in the text belongs to Pushkin:
[...] It was thought that the offender’s own confession was indispensable if his
guilt was to be fully established—an idea that not only lacks foundation, but is
diametrically opposed to sound legal thinking; for if a denial by the accused is not
accepted as proof of his innocence, then an accusation by him should be even less
of a proof of his guilt. Even today | sometimes hear old judges express regret over
the abolition of this barbaric practice. In the days of my youth no one—neither the
judges nor the accused—doubted the torture was necessary. Therefore the
commandant’s order neither surprised nor troubled any of us.%®
What is also fascinating about Koni’s choice of this passage, that it can be read as a rather thinly
veiled allusion to Russia’s “legal theatre” of the time. While Pushkin’s novella described the
events of the past (the Pugachev’s rebellion took place in 1774-75), there is no doubt that Koni
drew attention to Pushkin’s disapproval of cruel legal practices of the past in order to cast away
some of the accusations thrown against Russian public courts in the 1870s. During this decade,
public courts were criticized for acquitting defendants too frequently. While the authorities
tended to blame these acquittals on the incompetence of Russian jurors and manipulative
lawyers, Koni’s speech urged the public to search for the origins of Russian jurors’ leniency
elsewhere, perhaps within the maze of the merciful Russian psyche itself. In late nineteenth

century Russia, still powerfully suspicious of all things legal, the project of articulating a detailed
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and reasoned picture of Pushkin’s legal views, consistent with Russia’s post-reform public
justice, meant much more than a fanciful exercise in public rhetoric. By showing the continuity
between Pushkin’s views on justice and Russia’s modernized legal culture, based on leniency
and tolerance, Koni essentially reclaimed public justice as an expression and integral part of

Russia’s national spirit.

Conclusion

While literary lawyers labored diligently to upend the negative stereotypes of their
profession, their literary scholarship was also a strong contribution to the struggle for shaping the
understanding of post-reform courts and the law in Russia. By reading and interpreting literary
works as well as by partaking in the contemporary discussion of the culturally emblematic
literary figures like Shakespeare and Pushkin (who was considered the “Russian Shakespeare™),
these lawyers not only developed a more viable professional selfhood, firmly rooted in both, the
modern legal and traditional literary discourses on truth. By participating in the literary life of the
time as critics, these lawyers—and | hope that my discussion of VIadimir Spasovich and Anatoly
Koni provides a convincing case in support of this claim—were doing an important work of
building a public image of law. Koni’s investigation of Pushkin’s legal thought, for instance,
illustrated that Russia’s new courts could not be categorized as a foreign import because the new
court culture arose from an existing and native legal consciousness: a realization by certain
advanced individuals (like Pushkin) that the rule of law was essential for Russia’s successful
cultural development. By highlighting this aspect in Pushkin’s thinking, court professionals
transformed their literary hobby into an almost intellectual position that stressed the fact that

Russia had a history of legal consciousness, and ignoring it would make a disservice to Russia’s
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progress towards a society ruled by law. While for this group of late imperial professionals their
literary leisure still possessed a high intrinsic value, they began to look at their professional legal
duties as equally meaningful. The generation of Russian jurists (or pravovedy), who labored in
various legal venues before the legal reform of 1864, had very limited opportunities to practice
law in a meaningful way, felt trapped by the quagmire of legal bureaucracy, and thus frequently
were more dedicated to literature than to law.8” Unlike their unfortunate predecessors, the post-
reform “literary lawyers” took pride in their legal duties and work, and they had many reasons to
feel this way. They defended their clients in Russia’s new “living court,” or zhivoi sud as
Russia’s public justice was nicknamed by contemporary journalists. They participated in political
trials, thus submitting to the dangers of political prosecution. Finally, their artful defense
speeches taught Russia to be more tolerant and merciful in the matters involving human lives.
Not accidentally, these lawyers developed a more apt sense of commitment to their profession.
This commitment manifested itself in their literary criticism, which began to weave their legal,
civic, and ethical preoccupations into Russia’s literary fabric. Of course, literature per se
remained very important to the sensibilities of Russian lawyers, but they began to employ the
literature exceedingly for the purpose of exposing the spiritual communion between the timeless

ethical principles of truth and justice and the live social organism of the post-reform legal justice.
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Figure 1.1: Invitations to the Meetings of the Shakespearean Circle.®

Invitation (top):

“The circle will meet on Friday, November 8" [1896], at 8:30 pm in the apartment of V.D.
Spasovich (Nikolayevskaia str., 47). The subject of the talk: the presentation of V.S. Solov’ev on
the ethical implications of economical conditions.”

Invitation (bottom):

“The circle will meet on Thursday, October 24" [1898], at 8:30 pm in the apartment of V.D.
Spasovich (Nikolayevskaia str., 47). The subject of the talk: the presentation by P.l. Veinberg
about a) Chekhov’s new play Seagull, b) Sudermann’s new play Fritz.”
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Figure 1.2: The Cover of S.A. Vengerov’s Collected Works of Shakespeare, 1902-1904.
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Figure 1.3: Illustration from Vengerov’s Shakespeare: “Hamlet and the Ghost.”
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Caption: Hamlet and the Ghost. From the series of lithographs to Hamlet by the famous French
artist Eugéne Delacroix (1798-1863).
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Figure 1.4: Illustration from Vengerov’s Shakespeare: Scene from the Performance.

Caption: Scene from the performance. Painting by the modern English artist Abbey.%°
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Figure 1.5: Illustration from Vengerov’s Shakespeare: Vasily Karatygin as Hamlet.

Caption: Vasily Karatygin as Hamlet
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Tolstoy in the 50s (1928), Lev Tolstoy in the 60s (1931), and Lev Tolstoy in the 70s (1940). More on literaturnyi byt:
Matejka, Ladislav, and Krystnya Pomorska, eds. Readings in Russian Poetics: Formalist and Structuralist Views.
Ann Arbor: University of Michigan, 1978. Also: Tynyanov, Yu.N. “Literaturnyi fact,” in Poetica. Istoriya
literatury. Kino, Moskva, 1977. 255-69; Eikhenbaum, B. “Literaturnyi byt,” In O Literature. Moskva: Sovetskii
pisatel’, 1987. 428-36; Aronson, M, and S. Reiser, Literaturnye kruzhki i salony (Literary Circles and Salons),
edited by Eikhenbaum, Leningrad: Priboi, 1929. Selected secondary sources: Chidakova, M.O. “Sotsial’naya
praktika, filologicheskaya refleksiya I literature v nauchnoi biografii Eikhenbauma i Tynyanova.” In Tynyanovskii
sbornik: Vtorye Tynyanovskie chteniya. Ed. M.O. Chudakova. Riga: Zinatne, 1986. 103-31; Pereverzev, V. F. U
Istokov Russkogo Realisticheskogo Romana. Moskva: Khudozh. lit-ra, 1965; Lovell, Stephen. “Tynianov as
Sociologist of Literature.” The Slavonic and East European Review 79:3 (2001). 415-33.

This approach to the study of literature is reminiscent of a more recent work by Pierre Bourdieu, who
similarly suggested looking at literature through the sociological lens of its establishments. See: Bourdieu, Pierre.
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Chekhov, A.P. PSS 17, Moskva: Goslitisdat, 1949. Page 470.
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i Mitskevich u pamiatnika Petra Velikago, S.-Peterburg, 1887; Spasovich, V.D. Baironizm u Pushkina i Lermontova.
S.-Petersburg, 1888.
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16 Pypin, Aleksandr Nikolaevich, and V. D Spasovich. Obzor istorii Slavianskikh literatur . Saint-Petersburg, 1865.
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17 From the dinner speech by Spasovich from May 31, 1891. In V.D. Spasovich. Izbrannyie trudy i rechi. Avtograf:
Tula, 2000.
18 First published: Evgen’ev, A [Kaufman, A. E.] “Pisatel’skie obshchestva I kruzhki.” Vestnik Literatury # 1 and #
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19 See Chapter 3 of my dissertation for the discussion of Mikhail Katkov’s criticism of post-reform courts and court
professionals.
20 On the views and position of leronim lasinskii in his literary milieu, see Pil’d, Lea, “Ieronim Iasinskii: Positsiya |
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211, lasinskii, Roman moei zhizni [The Novel of My Life], Leningrad, 1926, 182-83.
22 In yet another anecdote from his memoir, lasinskii describes Ivan Goncharov’s visit to Utin’s house, during which
the literary lawyers Anatoly Koni and Sergei Andreevsky hijack the conversation from Goncharov, whom Utin
invites precisely in order to hear the old master speak about his brilliant life and travels (see appendix for my
translation of this anecdote). While the absolute truthfulness of this anecdote is questionable, this mini-narrative is
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“Next year, on my request Utin invited Goncharov for a cup of tea.

-Nobody will be there, except you, Bibikov, and me, of course; and | will invite Koni and Andreevsky for liveliness.
You, of course, remember, how delightful Goncharov is when he begins to talk. And how amazingly simply and
beautifully he tells of his meetings and travels. The old man is in excellent shape, what a lively mind!

Anticipating great pleasure, Bibikov and | arrived at the appointed time, and the unerring Goncharov
arrived with the punctuality of a king. He was well past seventy, but he moved, looked, and talked like a young man,
vivaciously and with excitement. We sat down at the round table, and Goncharov, whom everybody considered a
conservative, and he was this way in public life, began to recollect with great relish the fifties and sixties. But here
arrived Koni and Andreevsky, also talented celebrities, accustomed to speaking well and, especially, drawing
attention to themselves. Koni immediately interrupted Goncharov and began to describe his own version of the
sixties, and the lawyer Andreevsky gallantly and gracefully intervened and advanced his own point of view.
Goncharov waited politely, without arguing, and leaving the sixties, moved onto the characterization of Saltykov as
a writer, and began to talk about Russian humor, which can be ...

-Either quiet and light-hearted laughter... Andreevsky jumped in.
-Or an angry and scathing satire rising to the heights of sardonic laughter, Koni gallantly interrupted Andreevsky.

Koni talked for a long time, without interruption, he talked wittily and bookishly, but we did not want to
hear him. When he stopped, Goncharov glanced at his watch, did not say a word either about Saltykov or Russian
humor, and began to talk once again about the future destiny of the Russian letters; but celebrated jurists also had an
authoritative opinion on this topic, and they hastened to express it with the appropriate logic and persuasiveness.

Gradually, Goncharov lost his enthusiasm, took a ceremonious leave from the host and us, and despite
Utin’s pleas, did not stay for supper and left for his home on Mokhovaya street.

-An eccentric old man!—Andreevsky said after he left, ruffling the beautiful black hair on the back of his head,
without noticing our hateful glances, mine and Bibikov’s.”

ZRNB, F. 601, Ed. Hr. 716.

24 On Urusov’s contribution to the Shakespearean circle, see Boborykin, P.D., Vospominania v 2-h tomakh, Moskva:
Khudozhestvennaia literature, 1865. 1:368.
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CHAPTER 2

Russian Cause Célebre:

Court Speech as a Literary and Social Genre in Late Imperial Russia
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Figure 2.1: The Front Page of the Fifth Edition of Sergey Andreevsky’s
Collected Speeches: The Dramas of Life, Petrograd: 1916.
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I respect your books and your authorial sense. [...] For me, the
speeches of such jurists as you, Koni, or others pose a dual interest.
In them, I seek, first, literary qualities and artistry, and, second,
things which have sholarly, legal and practical significance.
Anton Chekhov, from a letter to Sergey Andreevsky
(1891).1
His speeches are amazing. It is unclear whether you are reading
defense speeches or fine literary works.
Leon Liakhovetskii, The Characterization of the Famous
Russian Court Speakers (1897).2
The speeches of Andreevsky are important mainly because of the
beauty and literariness of their form.

Alexander Timofeev, Court Rhetoric in Russia [Sudebnoe
krasnorechie v Rossii], 1900.3

Introduction: Sergey Andreevsky and the Rise of Causes Célébre in Late Imperial Russia
Gossip and scandal have always sold well, but in late imperial Russia, writings which
dealt with scandalous trials—court chronicles, published speeches of defense attorneys, as well
as fiction—were received and consumed by the public enthusiastically and in unusual quantities.
Such popular newspapers as Golos [Voice] and Moskovskie Vedomosti [Moscow News]
published daily reports on court cases, and engaged in their editorials with the debates about
court-related controversies. Some might explain the passion of the Russian public for the
‘scandalous’ condescendingly, as the curiosity of philistines about the dirty laundry of others.
However, we should not forget that Dostoevsky would fall into this category of the curious as
well. To a greater degree the intense interest of the public in criminal trials was encouraged by
the artful way in which the private affairs of ordinary Russians were described in court by
defense lawyers. In the new public courts, lawyers, a new profession introduced by the legal
reform of 1864, were fashioning the crime stories for their large audiences: those present in the

courtroom as well as even more numerous newspaper readers. Not surprisingly, civically-minded
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Russian lawyers, who, in the absence of other avenues for training in legal eloquence drew
inspiration from works of literature, even in criminal trials used the opportunity to speak publicly
in order to communicate to Russian society their deeply cherished moral and social beliefs.
While these once highly publicized criminal trials are forgotten today, during the last three
decades of the nineteenth century they provided as much food for civic thought as political trials.
This chapter explores the genre of court speech as a unique cultural phenomenon that
arose in late imperial Russia in the aftermath of the legal reform of 1864. | argue that court
speech developed as a self-consciously literary genre, and that readers, commentators, and
members of the public understood it, appreciated, lampooned, and criticized it as such. After the
legal reform equipped Russian courts with juries and put lawyers in charge of telling the
criminals’ stories, the courtroom transformed into one of Russia’s most fascinating public
spectacles. The trials became magnetically attractive to the public: the litigations were
unquestionably theatrical, and Russia’s lawyers achieved great mastery in crafting the stories of
their clients into captivating literary vignettes. While the theatricality and literariness of the post-
reform litigations was frequently mocked in the contemporary press, the stories that the lawyers
told in their court speeches were not merely “literary.” They taught the Russian public tolerance
and empathy towards criminals and attuned them to the issues of social justice. In this chapter, |
argue that in the context of late imperial Russia court speech acquired the significance of a
literary genre that was instrumental in expanding the notion of “justice” to include legal, social,
and ethical arguments. In the first section of this chapter, | offer a reading of court speeches by
Sergey Andreevsky, a legal celebrity and one of Russia’s literary lawyers, whose court speeches
were praised by contemporaries for their magnificent evocativeness. In the second section, | read

the legal memoir of Anatoly Koni in which the prominent jurist recollects the details of the
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famous trial of Karl Landsberg (1879). This trial, which was used by Fyodor Dostoevsky to
define the essence of Karamazovshchina, is used by Koni in a dual way. Koni relies on literary
devices—he creates a masterful portrayal of the defendant’s psychology, and his account draws
on multiple literary allusions—but his legal insights also help the reader to get a grasp of
Landsberg as a juridical persona with legal rights. In the concluding section of this chapter, |
offer my final insights into the role of court speech within the culture of late imperial Russia by
looking at Petr Sergeich’s (Porokhovshchikov’s) study of this genre in the book The Art of Court
Speech [Iskusstvo rechi na sude). In his book, published in 1910, Sergeich elaborated on the

social utility of literature for legal storytelling.

The Art of Public Speech in Russia

The significance of the lawyers’ contribution to the advancement of public speech cannot
be understood fully without a glance at the history of this genre in Russia. Public speaking as a
peculiar art form emerged in Russia only during the second half of the nineteenth century,
significantly later that in other European countries, where public speech had existed and played
an important political and social role for much longer. In France, for example, the art of public
speaking became very prominent after the revolution of 1789, producing such exemplary public
speakers as Marat and Robespierre. The same was true for the art of legal eloquence, which in
France emerged after the introduction of the modern trial by jury at the end of the eighteenth
century (almost a century earlier than in Russia). In this regard, the situation with public speech
in Russia was strikingly different. Of course, educated Russians were well familiar with the
finest accomplishments of Roman orators and Western public speakers of the eighteenth as well

as nineteenth centuries. For example, the forceful political eloquence of the French prime-
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minister Leon Gambetta was widely known and appreciated by the nineteenth century Russian
readers of popular magazines, as the caricature published in Oskolki [Fragments] suggests.*
However, public speech did not materialize in Russia as an independent genre of public
discourse until the 1860s, when the liberal reforms of Alexander 11 finally established public
arenas—zemstvos and public courts—for Russian intellectuals to exhibit their civic thought as
well as verbal wit and elogquence.

In theory, Russian intellectuals knew how to speak well: the first important monograph
on the art of rhetoric was penned by Mikhail Lomonosov already in 1748. However, in practical
terms public speech was almost non-existent in Russia before the era of the Great Reforms,
except for the limited, in terms of its public appeal, ecclesiastical eloquence. In 1888,
characterizing Russia’s nascent art of court speech, the prominent lawyer Konstantin Arsen’ev
wrote:

Russian legal eloquence is a very young plant. [...] It is without kith or kin. It has
Nno roots in our near past, or centuries ago. Since the closing of the Pskov veche in
the sixteenth century, from the time of the final triumph of the written trial
Russian people had no place to practice public speaking: even within the
relatively intimate space of circles, the free and loud word resounded still less
frequently.®
Arsen’ev’s reference to circles is interesting because the types of conversations that took place
within these circles—conversations about literature, history, philosophical and aesthetic
debates—represented the infancy of public speech in Russia. Although the members of circles
met regularly and discussed the topics that were to animate the Russian educated elite for the

remainder of the nineteenth century, their meetings were more private than public. They took
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place in the homes of their members, and only the members of a relatively hermetic group of
like-minded individuals, mostly close friends and acquaintances, were invited to contribute to the
dialogue.®

In his article, Arsen’ev also mentions the immediate predecessor of court speech in
Russia: the eloquence of Russian university professors. Among the most eloquent university-
bred speakers were such famous professors of history as Timofei Granovski, Sergei Soloviev,
Nikolay Kostomarov, and Vasily Kliuchevsky. The speeches of these professors had quite an
amazing impact beyond the walls of the Universities. Decembrists testified that their ideas were
formed by professors’ lectures, many intellectuals from both the radical and liberal camps
claimed to be shaped and inspired by university professors, and the universities themselves
became the hotbeds of political activism throughout the second half of the 19" century.
However, the eloquence of the professors was accessible only to the most educated groups
within Russian society and did not acquire the universal appeal achieved by court speech during
the last three decades of the nineteenth century when every newspaper reader became enamored
by this exceedingly entertaining new genre. Amazingly, with almost no tradition to draw upon,
Russian lawyers succeeded in creating a solid school of legal eloquence within a very short time.
Already in 1900, Alexander Timofeev, a law professor at Saint-Petersburg University, claimed in
his study Court Eloquence in Russia that the court speeches of late imperial lawyers possessed
the “impression of originality and independence,” and were very distinctive from any other
national traditions of legal eloquence.” Similar claims appear in three other studies of Russian
legal eloquence, which appeared roughly at the same time: by the writer and journalist Boris

Glinskii, writer and lawyer Leon Liakhovetskii, and jurist Petr Sergeich.®
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Sergey Andreevsky

Among Russian court celebrities, Sergey Andreevsky occupied a very special place.
While the defense speeches of this popular lawyer were frequently labeled by other jurists as un-
juridical due to his excessive use of literary allusions and lofty rhetoric, Andreevsky was
instrumental in the transformation of ordinary criminal trials into true causes célébres, which
succeeded in capturing the attention of newspaper readers all across Russia. While undoubtedly a
talented littérateur (as we have seen, Andreevsky was a poet, literary critic, and author of a
brilliant memaoir), his success as a court speaker was in part due to his gift of addressing in his
speeches Russia’s social problems by revealing the social roots of crimes. For example, his
defense speeches could transform an otherwise ordinary trial into a tale about social
degeneration, a critique of outdated social values, or an indictment of the whole society. While
Andreevsky and other lawyers were frequently criticized for blaming the crime on society, the
pairing of private and public matters was unusual for Russia and constituted a substantial
advance in contemporary thinking about crime and criminals. Thus, the debates between
prosecution and defense, which took place in Russian courts in the 1870s, 80s, and 90s,
enlightened the Russian public about the societal roots of crime. While the scandalous
revelations about intimate matters of private individuals (love, marriage, child-rearing, and
family-life) drew the attention of the public to court cases, the court also began to play the role of
an unofficial school of civic thought because it provided each crime with its own “social story.”
Andreevsky’s theatrical court performances were emblematic of the growing awareness that the
experience of ordinary people was important enough to serve as a story worth telling and a

foundation for moral and legal norms.
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The Zaitsev Affair

Andreevsky made his debut in court in 1878, as a defense attorney in the trial of Pavel
Zaitsev. Zaitsev, a 17-year-old youth, was put on trial for the murder of the owner of a money-
changing shop on the Nevsky prospect. This crime was fairly simple. Zaitsev, homeless and
unemployed, killed the man with an ax, like his famous literary predecessor Rodion
Raskolnikov. At the time, the speech delivered by Andreevsky in defense of Zaitsev was
considered among the highest achievements of Russian legal eloquence. Although many court
lawyers were praised for their eloquence, and such experienced and inspired court speakers as
Alexander Urusov, Anatoly Koni, and Vladimir Spasovich earned their fame through their
mastery of courtroom storytelling, Andreevsky was a very special case. His speeches were filled
with literary allusions: this attracted a lot of criticism from his colleagues, but also earned him
the semi-official title of “poet-lawyer.” Despite the fact that the defendant confessed to the
murder and that the case did not allow for even the slightest doubt about Zaitsev’s guilt,
Andreevsky persuaded the jurors that the deed was involuntary manslaughter and not a cruelly
premeditated murder. As a defendant in a non-political trial, Zaitsev did not face a death penalty.
However, Andreevsky’s smart defense helped him receive a relatively lenient sentence of eight
years of labor and exile. The speech delivered by Andreevsky on behalf of his young client made
him into an all-Russian celebrity almost overnight. The most striking feature of this speech was
its extreme skill at providing a psychologically and rhetorically persuasive portrait of the
criminal and his crime. Its sophisticated form made the life of an ordinary person—a provincial
child-apprentice, cruelly devoured by the inhospitable and indifferent city—appear epic and
emblematic of exploitation and urban poverty, a theme which acquired currency in Russian

culture thanks to works of literature (think, for example, of Dostoevsky’s Poor Folks). Via the
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magic of his legal storytelling, Andreevsky transformed the murderer Zaitsev into a victim of
societal injustice. Moreover, Andreevsky suggested that the murder was not premeditated
(although the defendant apparently purchased the ax shortly before the murder) and was
committed in a state of desperation.

In this speech, Andreevsky pioneered his method of psychological defense, which
mimicked the devices of Russian literature in the portrayal of characters, with the most attention
paid to the tiniest details and states of the human soul. In essence, these defenses owed much
both to Dostoevsky’s expertise in depicting deviant psychology and Tolstoy’s ability to
distinguish between various and frequently conflicting desires of the soul. It must be said that
Andreevsky—a man who considered the lawyer to be a “talking writer”—succeeded in
producing the desired result and bringing the jurors to his side. Zaitsev, who committed his cruel
murder in the light of the day, provoked horror among city-dwellers, and this feeling
accompanied him into the courtroom. In his speech, Andreevsky managed to alleviate the fears
of jurors by exposing economic hardship as the reason for this crime: his success in court was
confirmed by the verdict of jurors, who returned the verdict of “guilty, but deserves clemency.”
Andreevsky opened his celebrated defense with a prolonged introduction explaining the reason
for defending a person who has confessed to his crime. Overall, it was a common device in the
late imperial courtroom, and it served the goal of educating the Russian public, not yet
accustomed to public justice, about the right of each person to a legal defense. After this
educational introduction, Andreevsky moves on to depict the defendant’s harsh and joyless life
in the house of a shoemaker who took the boy in as an apprentice and domestic servant.
Andreevsky refrains from criticizing the master, but his depiction of Pavel’s apprenticeship—an

unpaid five-year domestic slavery—offers a powerful condemnation of a society that exploits its
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children. Andreevsky fashions the story of Pavel in a manner that invokes Chekhov’s later short
stories, “Van’ka” (1886) and “Sleepy” (1888), which dealt with the same topic of children who
have to work and are abused by their masters.

From the depiction of Zaitsev’s joyless life in his master’s home, he moves on to the tale
of Zaitsev’s moral demise. After four years of a dull and joyless life, Zaitsev begins to drink and
skips work, thus ultimately ending up in the street when his master expels him. Andreevsky’s
depiction of urban poverty is realistic, yet wonderfully poetic. Describing Zaitsev’s life in the
street, Andreevsky compares a homeless man to a wandering star, “not guided by anything,” and
one which can “destroy any hindrance in its way and get destroyed itself by the collision.”®
Hungry, rootless, and without any prospects for the future, Zaitsev has nothing left to do but to
commit his first fraud. Pretending to still being employed by the shoemaker, Pavel collects
money from his old master’s clients and begins to sell knickknacks from a vending tray. His new
business brings almost no income, making Zaitsev feel more alienated from his environment:
“He hears the noise, he sees big buildings and the faces of passersby, but he does not have a
peaceful point of view while looking at it as we do. He is surrounded by something live, but
indifferent, hostile, ready to be merry or even laugh when he is already gone.”°

Andreevsky’s evocative depiction of the crime and the criminal’s psychology suggested
empathetically that crime can be environmentally conditioned. Here is how Andreevsky
describes Zaitsev’s gradual advancement towards the idea of a murder:

One day in November, Zaitsev stands with his vending tray at the window of the
exchange-shop. He sees money in the window: paper bills, silver, and gold. He

knows that this money will give him everything. He feels drawn to it. [...] He felt

that in order to get to the money he had to do something horrible. [...] Shortly
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before the murder, Zaitsev bought an ax. [...] He thought: this is not yet a crime,
an ax might come in handy for something. [...] Regretfully, Zaitsev is not a
psychologist. He did not know that buying an ax after such thoughts will make
him a slave of this stupid thing, that the ax will come alive at this very minute and
that it will become a silent instigator. People say that Zaitsev’s act was too bold.
This is not boldness, but stupidity. This is the blindness of agitation. It is stupid to
walk into a shop as transparent as a glass lantern and as frequently visited by
customers as a drugstore, in order to murder in the bright light of day.
After invoking a vivid picture of Zaitsev’s gradual fall from grace, Andreevsky once again
resorts to a didactic speech, asking his listeners to reflect on the implications of their important
decision:
But what is awaiting Zaitsev? After your verdict, he will return to prison. He will
be alive today and tomorrow, and a month or year from now, but then he will
begin to notice that he has neither air nor will, desires, attachments, or future. He
will notice that in fact he does not live any longer. Then he will see that he had
already died and will recollect that he died precisely today, after your verdict.!
This speech is an intriguing monument to the genesis of court speech as a medium, which
merged within itself literature and moral and civic thought. While, in a rather un-juridical
gesture, Andreevsky urged his listeners to re-imagine the inner life and motives of Zaitsev, his
speech also encouraged the listeners to consider, as moral individuals and citizens, the
implications of punishment. Andreevsky’s comparison between imprisonment and death was an
extreme device, but it invited the public to ponder the meaning and effect of criminal punishment

upon the individual. If a crime was produced by a temporary failure in jJudgment or economic
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hardship, and not by a permanent mental and moral deficiency—Andreevsky seemed to
suggest—should not be society extremely careful in determining the measure and degree of the
upcoming punishment? The ability to re-narrate the crime story in favor of his defendant, a goal
that he achieved via the medium of literature, allowed Andreevsky (as well as many other
lawyers) to transform the courtroom into a peculiar site of negotiation of societal values and
attitudes towards crime, criminals, and punishment.

The speeches of Andreevsky are also full of literary allusions. The trial of Ivanov, yet
another of Andreevsky’s successes as a court speaker, is a great example of this. lvanov was
tried in 1891 for stabbing to death, in a jealous rage, his fiancée Nastia. A handsome young man,
Ivanov was well educated and held a decent job as a scribe at the army headquarters. However,
at the time of the murder, he worked as a mechanic at a factory after being fired for drinking.
Upon meeting Nastia, Ivanov fell in love almost immediately, proposed to her, and received a
“yes” from his beloved right away. The murder occurred shortly afterwards, when lvanov
suddenly realized that Nastia was frivolous, kept a lover, and was not in love with him. In
Andreevsky’s depiction, this seemingly unimportant case becomes emblematic of the times.
Andreevsky says that Ivanov seems like he is “almost completely taken from the most passion-
filled novels of our time: he has Karamazov blood in him, there is a great similarity with
Pozdnyshev from The Kreutzer Sonata... And even his last name “Ivanov,” eponymous with the
title of Chekhov’s play, seems to suggest that a lot of people like him appeared during our
times.”*? Describing Ivanov’s love, Andreevsky crosses over into the realm of literature,
describing Ivanov’s love with a quote from the French author Jean Richepin: “Our fathers loved
like rabbits. We love like snakes. Our love is, in a way, an infernal mixture of spicy vodka and

holy water.”*® In order to prove that Ivanov fell in love at the first sight, Andreevsky refers to
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poetry: “Everybody can possess poetry; it is not aristocratic, and in the case of Ivanov, who
considers himself to be poetic by nature, | can quote a few names known to him also: Dante,
Romeo, Faust.” This type of defense was frequently criticized. Timofeev, for example, says on
this account: “Dostoevsky, Tolstoy, Chekhov, Richepin, Dante, Romeo, Faust: and all of this on
the account of a very minor love affair. This rhetorical device invokes thought about the excess
of adornments and quotations. In this system, people who should retain their individual qualities
[...] transform into invented ad hoc heroes, living not in reality, but in [the speaker’s]
imagination.”'*

Another aspect which made Andreevsky into one of the most celebrated court speakers
was his gift of psychological characterization of his clients. In fact, in many of his speeches the
characterization of the criminal’s inner states and attitudes is central to the defense. In style,
these characterizations invoke Tolstoy’s “dialectics of the soul”: the lawyer-artist does not ignore
the complexities of individual psychology and motives. The purpose of these characterizations
was, as Timofeev pointed out in his study of court rhetoric, to resolve the question as to what
degree a given defendant poses a threat to society and how he or she should be treated by
jurors.t® These descriptions are frequently very theatrical, as for example in the scene of murder
which Andreevsky described to the jurors during the trial of Ivanov. This is how Andreevsky
describes Ivanov’s reaction to Nastia’s confession that she does not love him:

Precisely with these words of Nastia, events began to unfold rapidly towards the
end...He ground his teeth. You can say that at this moment a wild animal began
to arouse within this man, tired out to the last degree, with his fiery blood, his

violent character, and high moral demands for a woman. At this moment, Nastia

suddenly saw her demise written in the features of Ivanov’s drawn face. She
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screamed in terror: “Go!” For the last time, Ivanov asked her: “Are you driving

me away?” (The knife was already in his hand, but at what point did it slip into

his hand like a snake?) “Yes, go away!”—“Then die, you poor wretch!”’1
In his account of Ivanov’s crime, Andreevsky tries to convey the idea that Nastia provoked
Ivanov by her cold-hearted unfaithfulness. While this defense does not seem very appealing
today, Andreevsky fictionalized the crime in the spirit of contemporary fiction in order to make
his audience pause and consider the crime of this ordinary man with more attention. His defense
takes a rhetorical turn when Andreevsky suggests that metaphorically lvanov experienced a
stabbing before Nastia did: “Without exaggeration we can say that, with these words which
meant an unexpected and complete break-up, Nastia thrust a sharp knife into Ivanov’s heart
before he thrust his knife into her heart.”'’ As many commentators suggested, it was a signature
element of Andreevsky’s style to approach the crime from an unusual, rather literary angle, not
shying away from potential skepticism and criticisms from his listeners. In spite of these
commentators suggesting the danger of such defenses, which seemed to lead the public away and
not towards justice, this device is well deserving of attention in terms of providing the public
with an alternative story, thus making them aware of the multiplicity of stories that can be
associated with one seemingly simple crime.

The rhetorical exuberance of Andreevsky’s speeches—his numerous literary allusions,
melodramatic storytelling, and tendency to fashion the real life characters in a way that triggered
for his listeners the memories of familiar literary plots—served a very important function. The
familiar literary tropes that might have appeared excessive or even harmful to some
contemporary critics of court justice were employed by Andreevsky in order to invoke in his

audience empathetic feeling towards the defendant. Not accidentally, the concluding passages in
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many of his speeches, including the aforementioned court cases of Zaitsev and lvanov, deal with
the topic of feeling. In both instances, Andreevsky instructed the jurors to check their verdict
against their inner feelings of right and wrong. At the end of his defense of Ivanov, Andreevsky
reminded the jurors about the power of emotions and especially jealousy over people’s behavior,
citing as his example Pozdnyshev, the protagonist and jealous wife-murderer from Tolstoy’s
novella The Kreutzer Sonata. Arguing that the problem of emotional crimes cannot be solved
through sexual abstinence (the remedy proposed by Tolstoy), Andreevsky suggested taking a
more practical approach to real life problems by looking at the criminal as a psychologically
complex individual who has the capacity to transform, and, thus, deserves a merciful verdict. In
his speech, Andreevsky encouraged the jurors to judge, but to do so with kindness:
Try to punish. Take charge of the complex personality of Ivanov, and to all of his
questions about the contradictions of life, to all the troubles of his unbridled, but
good heart, respond with the verdict of guilty. And when you already have a full
grasp of this case, then, in order to refrain from excessive cruelty, remember the
letter of Clara [Ivanov’s previous fiancé] that he received in jail: “I do not
understand how a kind person like you could commit this horrible crime.®
Andreevsky’s reference to Clara, who bemoans her former lover’s destiny and calls him “kind,”
invokes the parallel with Dmitri Karamazov from Dostoevsky’s The Brothers Karamazov.
Labeled by the prosecutor Ippolit Kirillovich as a man of “two abysses,” Dmitri is similar to
Ivanov (or vice versa) in that he is a kind and noble man, who is suspected of committing a
heinous crime in addition to his innumerable other transgressions. Subtle literary allusions of this
kind played a tremendously important role in Andreevsky’s rhetorical repertoire. By invoking

the association between lvanov and Karamazov and Zaitsev and Raskolnikov, Andreevsky
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encouraged the jurors to dissociate the individual from his or her crime and instead to consider
these seemingly insignificant criminals as psychologically complex individuals. In fact, if lvanov
and Zaitsev were similar to literary criminals and defendants, whose moral struggles and
complex mental processes were put on literary display by Dostoevsky, then the real life
defendants—who were undoubtedly as complex as their literary cousins—deserved as much
attention from their judges and jurors. Andreevsky felt that his duty as a lawyer was to increase
his listeners’ awareness that justice per se was always more complex than simply reaching a
verdict, and that a just verdict required emotional intelligence in addition to legal literacy. For
Andreevsky, literature provided a language for discussing the emotional aspect of crime. Not
accidentally, at the end of his defense of Zaitsev, Andreevsky exclaimed: “If I persuaded at least
one person among Yyou to share my feelings towards the defendant, than I consider that |

accomplished the task that was entrusted to me.”*°

Beyond Karamazovshchina: Anatoly Koni about the Karl Landsberg Affair

In 1908, Anatoly Koni published in Russkaia starina [Old Times in Russia] a memoir
detailing his participation in the famous trial of Karl Landsberg, at which he served as a
presiding judge. ?° The trial took place in Saint-Petersburg in 1879, and immediately attracted a
lot of attention from the public who were fascinated by Landsberg’s life story with its rapid
success and equally rapid fall from grace. Landsberg, an ambitious young officer, murdered his
benefactor Vlasov, from whom he had borrowed a large sum of money. Along with Vlasov,
Landsberg murdered the maid who accidentally stumbled upon the bloody scene. The reason for
this double murder was simple. Landsberg was afraid that Vlasov might expose his financial

insolvency, thus jeopardizing his chance at matrimonial happiness: Landsberg was engaged to a
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girl from a wealthy family. Although today we do not remember Landsberg or his crime, at the
time even Fyodor Dostoevsky became interested in Landsberg’s bizarre story, introducing a
paragraph-long description of the noble officer-turned-murderer into his novel The Brothers
Karamazov. In the novel, Ippolit Kirillovich, the prosecutor at the trial of Dmitri Karamazov,
uses the case of Landsberg as an example supporting his claim about the pitiful state of morals in
Russia. Unlike The Brothers Karamazov in which Landsberg’s crime was used as an emblem of
moral depravity, Koni’s memoir attempts to gain understanding of Landsberg by constructing a
composite narrative that draws on plot elements familiar to the average Russian reader from
works of literature: Pushkin’s novella The Queen of Spades and Dostoevsky’s murder novels, in
particular. Whether his understanding of Landsberg’s crime was affected by the way the
defendant’s personality surfaced during the trial, or whether the judge superimposed familiar
literary plots upon Landsberg out of his habit as a literary critic, we do not know. However,
Koni’s memoir remains a fascinating monument to the importance of the interplay between law,
literature, and life in late imperial Russia.

The trial of Karl Landsberg became a true cause célébre because the crime committed by
the defendant seemed almost incompatible with his personality and talents. Landsberg was an
extremely successful man. A veteran who took part in the bloody Russo-Turkish War, Landsberg
returned unharmed to Saint-Petersburg and quickly gained access to the capital’s best society.
Moving swiftly up the career ladder, he befriended a great number of important people. He was
about to marry a girl from a wealthy family when a horrible tragedy unfolded. Landsberg’s
newly acquired lifestyle—he paid regular visits to the city’s most respectable homes, received
high-positioned guests in his flat, attended balls and opera—wasn’t cheap, and he fell into debt.

For a while, Landsberg was able to remain afloat by borrowing money from Vlasov, an elderly
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family friend. However, the time to repay his debt was approaching fast and Landsberg had no
money. Vlasov began to joke about a certain “little surprise” that he had prepared for his young
mentee, and his ambiguous jokes began to unnerve Landsberg. While Vlasov had no children
and treated Landsberg very paternally, the young man knew that Vlasov was a difficult person,
and could be unpredictable. He also knew that if the information about his financial difficulties
leaked out, his career and prospective marriage would suffer irreparable damage. Not seeing any
other solutions to his predicament, Landsberg decided to save his life’s happiness by “simply”
murdering Vlasov. After the murder, Landsberg put pillows under the heads of his victims
(Vlasov and his maid) in order to prevent blood from seeping through the ceiling into the
apartment downstairs, and walked out of the apartment with his promissory notes. In an ironic
twist of fate, after police arrived at the scene of the murder, they discovered among Vlasov’s
papers a letter in which the victim wished happiness to Landsberg and asked him to accept the
ill-fated promissory notes as his wedding gift.

Despite its appeal as a sensation at the time, Landsberg’s trial would seem less important
today if it had not made its way into Dostoevsky’s novel The Brothers Karamazov. Although the
bloody ordeal received sparse coverage in the novel, it remains crucial for our understanding of
The Brothers Karamazov. Indeed, Dostoevsky shaped the story of Landsberg into a literary
parable that shed light on what this important novelist considered to be the greatest problem of
his time: the materialism of his society along with the simultaneous and rapid loss of spirituality,
the phenomenon that Dostoevsky labeled as karamazovshchina. The closest definition of this
term is contained in the speech of Ippolit Kirillovich, the prosecutor in the trial of Dmitri
Karamazov. Ippolit Kirillovich brands Landsberg’s crime—a murder for money and in order to

preserve one’s social status and career—as emblematic of Russia’s spiritual degradation. In his
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speech, Ippolit Kirillovich laments about the horrors of crimes like the one committed by

Landsberg:

[H]ourly we read of things before which the [case of Dmitri Karamazov] pales
and seems almost something ordinary, but what is most important is that a great
number of our Russian, our national, criminal cases bear witness precisely to
something universal, to some general malaise that has taken root among us, and
with which, as with universal evil, it is already very difficult to contend. Here we
have a brilliant young officer of high society, just setting out on his life and
career, who basely, stealthily, without any remorse, puts a knife into a petty
official, his former benefactor, and his serving woman, in order to steal his own
promissory document, and the rest of the official’s cash along with it: ‘It will
come in handy for my social pleasures and my future career.” Having stabbed
them both to death, he leaves, putting pillows under the heads of the two corpses.
[...] Granted he is a monster, but now, in our time, I no longer dare to say he is
just an isolated monster. Another man may not kill, perhaps, but he will think and

feel exactly the same way, in his heart he is just as dishonest as the first.?:

This passage does not require much commentary since Dostoevsky’s point is fairly clear. For

Dostoevsky, the case of Landsberg was not an isolated instance of moral failure or poor

judgment, but the symptomatic manifestation of his society’s materialism and lack of moral

values.

Koni’s memoir “improves” the story of Landsberg and takes it beyond karamazovshchina

by enlivening it with additional plotlines, many of them reminiscent of famous novels and

novellas about crime and criminals. For example, Landsberg in Koni’s rendition of his story
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seems to owe a great deal to Hermann from the novella The Queen of Spades by Alexander
Pushkin (incidentally one of Koni’s favorite authors). Although Pushkin’s masterful novella is
never mentioned in the memoir, Koni’s narrative choices—the details that he chooses to
highlight or ignore—help the reader to fashion Landsberg into a modern day Hermann, the
protagonist from The Queen of Spades. Like Hermann, Landsberg is an officer of the engineers.
Like Hermann, Landsberg is not wealthy, but desires passionately to acquire wealth. Finally, like
Hermann, he is a calculating character, but his calculations prove all wrong as he falls victim to
fate. While Landsberg’s story is far more psychologically nuanced than Hermann’s ordeal, Koni
unwittingly depicts Landsberg as the victim of a Hermann-like drive to become rich and achieve
success as fast as possible. Like Hermann, Landsberg develops an addiction to cards, and
gambling begins to define his relationship with money. Koni mentions that Landsberg’s
addiction to gambling began in 1878, at the end of the bloody Russo-Turkish war. While waiting
in San Stefano for the peace treaty, Landsberg began to play cards out of “boredom and
depression,” eventually losing four thousand roubles of his own and borrowed money.?? Life
beyond his means becomes a habit for Landsberg, who continues with the same style of life after
the war. Koni writes:
Soon upon his arrival to Saint-Petersburg, thanks to Landsberg’s sociable
character, connections, education, and social status, he was introduced into the
best families of the capital, where he was received enthusiastically as a person
who did not drink or smoke, and for whom “dances were the greatest enjoyment
in life.” Life in the circles to which he belonged was expensive. He had to keep a

well-furnished apartment, pay for a good seat in the opera, order his clothes from
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an expensive tailor, and receive guests. The modest means at his disposal were
not sufficient to maintain this lifestyle.?®

In this passage, Koni depicts the environment of affluence that pushed Landsberg into debt.
Although Koni does not justify Landsberg’s crime, at the very least his depiction is precise,
honest, and persuasive, especially when it concerns the potential roots of Landsberg’s crime and
the challenges of fitting in with this type of social milieu. Koni also remarks on the traces of
obsession in Landsberg’s behavior. Describing Landsberg’s preoccupation with his social status,
Koni draws on a line from the defendant’s letter, in which Landsberg, dispirited by his rapid fall
from grace, exclaims: “Let them see the visiting cards of those who visited or returned visits to
me!”?* For “Koni’s” Landsberg, cards, dances, and the opportunity to socialize in style become
the ultimate admission ticket into the world of wealth and privilege, the world that he desired so
much to make his own, very much like his literary predecessor Hermann.

Koni’s narrative of Landsberg’s story is also reminiscent of Dostoevsky’s murder novels.
While Landsberg’s murder of his moneylender was not, by any means, identical to the murder
committed by Rodion Raskolnikov in Crime and Punishment, Koni’s treatment of certain aspects
of Landsberg’s story invokes the familiar literary formulas. Firstly, like Rodion Raskolnikov,
Landsberg commits a double murder, and his second murder is unplanned. Like the unfortunate
Lizaveta from The Crime and Punishment, Vlasov’s maid stumbles upon the bloody scene by
accident. Secondly, Koni focuses on Landsberg’s inner torment and inability to murder Vlasov at
the first attempt, which also makes Landsberg similar to Raskolnikov. Finally, the observant
judge draws the attention of his reader to Landsberg’s peculiar idée fix—another similarity with
Raskolnikov—that the murder of two people, committed by him in cold blood, was somehow

socially justified.
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Koni discusses Landsberg’s idée fix in the opening pages of his essay, while drawing on
the letter that was penned by Landsberg during the investigation, and that was never revealed
during the trial. In his letter, Landsberg offered a detailed explanation of his thoughts before the
murder. Surprisingly, the letter cited Landsberg’s military training as the factor that instigated
the murder. In his essay, Koni quotes and paraphrases Landsberg, while looking with a certain
bedazzlement at the young man’s “unusual logic”:

“From the very first day of my military service—[Landsberg] wrote—everyday |
was taught how to use rifles and guns and how to do field engineering, i.e.
methods for killing as many enemies as possible [...]. Reading and studying
military history ceaselessly, he, according to his statement, saw that one third of
the state budget was being used to maintain the military, that Napoleon 11, feeling
that he had lost his charm in the eyes of Europe, had jumped at the first
opportunity to start a horrible war against Germany in which hundreds of
thousands of people would perish, and which would cost many families their
fathers, husbands, and brothers. To France, it would cost two provinces and many
billions, while Germany once again would be using this money to acquire more
arms for a new war, which once again would destroy hundreds of thousands
people. Is it punished? No. The manufacturer Krupp earns millions selling arms,
officers get promoted, receive medals “for bravery,” and earn retirement.
Landsberg himself received two crosses, with swords and a ribbon—one for
participation in the military assault on the Makhrama fortress in the Khanate of
Kokand, where many people were slaughtered, and a second for participation in

the extermination, under the command of General Skobelev, of the remaining
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enemy forces. Later, when he and his battalion returned to the capital after the war
with Turkey in which many thousands of people perished, he and many others
received laurel wreaths from enthusiastic crowds.” He then concludes his
testimony with the following confession: “[On the day of the murder], I was
thinking about all of this, in order to persuade myself that the murder that | had
conceived was right and beyond reproach.?
It is worth mentioning that, anticipating a negative response from jurors and the public, Koni
persuaded Landsberg not to use this argumentation in court. However, in his essay he included
the previously unmentioned letter as an integral and fascinating part of Landsberg’s story.
In his memoir, Koni expresses surprise at Landsberg’s unusual logic:
Landsberg began to persuade himself that if he murdered people during the
military campaign, people who did not do anything bad to him personally, why
not to kill a person whose existence threatens his whole life?2®
A bit further, Koni continues:
One could not but fall deeply in thought over this note’s peculiar and dark logic
[in Russian: svoeobraznaia i mrachnaia logika]. It opened up the door into the
world of pretentious relationships, superficial splendor, sought after greedily, and
inner descent into barbarism.?’
Koni’s reaction to Landsberg’s deviant reasoning reveals his fascination with the defendant’s
way of thinking, which he interprets not as the defendant’s profound critique of war, but as a
peculiar mental disorder. While he offers no explanation of Landsberg’s delusion, the way in

which Koni formulates Landsberg’s idée fix—Xkill if you need to do so—immediately invokes
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Raskolnikov’s outlandish and self-obsessed theory that moral rules do not apply to extraordinary
people.

Further Dostoevskian motifs resurface in Koni’s memoir when he discusses the trial and
describes Landsberg’s demeanor in court. Like Dmitri Karamazov, Landsberg is both agitated
and indifferent, and sometimes there is not much of a transition between these two states. Koni
writes:

The defendant, clearly trying to suppress agitation and frequently resting his eyes
on the face of the Savior above the judge’s desk, confessed to the murder, and
proclaimed that at the time he was not aware of the implications of his deed, and
then told the court about the events that preceded and followed his evil act.
Afterwards, he became completely indifferent to everything around him. He did
not ask the witnesses any questions, and sat with his head hanging down. In
response to my offer to counter a witness testimony that painted him in a very
unattractive light, he, without any emotion, answered that his life was over, and
he would not defend himself. He repeated the same thing in his final statement,
adding that he would not be asking the jurors for lenience.?
Like Dmitri Karamazov, who confesses to all transgressions—except for the murder that he did
not commit—Landsberg makes no effort to conceal anything. Similarly, Koni draws attention to
Landsberg’s emotional outburts, a detail that is also prominent in Dostoevsky’s description of
Dmitri’s behavior in court. Like Dmitri Karamazov, Landsberg fluctuates between agitation and
indifference, almost without any transition between these two states. Finally, Landsberg’s
despair, refusal to defend himself, and belief that his life is over also call to mind Dmitri’s

mental state during the trial. Although these minor psychological details, familiar to the Russian
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reader from the works of fiction, did not transform Landsberg into a likable character, Koni’s
account of Landsberg removed the aura of monstrosity from the defendant’s public image.
Throughout the nineteenth century, Russian writers turned to crime stories for inspiration.
In turn, Russian legal professionals borrowed insights from their beloved literary works, and
relied on the familiar narrative formulas in order to fashion relatable stories for the defendants. In
other words, Russian literature became a treasury of plots explaining various sorts of criminal
behaviors and personalities. Naturally, because of his extreme preoccupation with crime,
Dostoevsky became a household name for jurists. Koni’s memoir of the Landsberg affair is yet
another example of how all sorts of legal professionals (judges, prosecutors, and lawyers) drew
on literature as the inspiration for their legal thinking, oftentimes without a direct reference to the
literary texts that inspired them. By placing the defendant against the background of easily
recognizable literary narratives by Pushkin and Dostoevsky, Koni produced a less stigma-ridden
portrait of Karl Landsberg. Koni’s memoir is also a perfect illustration of how in late imperial
Russia literature shaped the values and views of legal professionals, enriching legal storytelling

with the psychological complexity and insight gained from fiction.

The Courtroom as a Theatre

Our knowledge of the late imperial courtroom—»by knowledge | mean the experiential
and emotional perception of what it felt like to observe a trial by jury for the first time or to see a
celebrated lawyer perform a brilliant defense—is gleaned from the works of Russian literature
that tended to look at the contemporary trial critically. These works explicitly suggested that the
eccentricity and sensationalism of public trials distracted the courts and jurors from their duty to

find out the “truth.” While the moralizing prose works by Dostoevsky and Tolstoy are still a
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helpful source of knowledge about the more intimate history of legal justice in Russia, one must
not forget that the contemporaries of public justice were utterly enchanted by it. While writers
and journalists were skeptical about the enthusiasm of the public for the trials, which, in their
opinion, were more like circuses rather than temples of justice, these “circuses” were filling a
certain lack within Russia’s public sphere. The public trial became the stage not only for
scandalous revelations of private secrets, but for provocative modern ideas as well, thus exposing
the public to new social phenomena and ways of civic and ethical thinking. In other words, from
within the courtroom, and at times even from the trial bench, new ideas resounded more loudly
and more urgently than from any other public office, church, or work of fiction. By putting
social, political, and spiritual “ulcers” into this peculiar public display, the courts acquired the
significance of a theatre and a school that educated the public while keeping it entertained. The
more “lighthearted” types of writing from this era (feuilletons, memoirs, etc.) convey the picture
of the contemporary courtroom as entertaining (even if the spectacle seems at times to exceed all
measure), but also heavily didactic because there, under the guise of a theatrical act, the public
was finally served a vision of truth and justice that were not purely esoteric notions, but a
synthesis of common sense ethics, law, and public negotiation.

As the textual testimonies and images from the era of the 1870s and 80s suggest, the
courtroom was perceived by contemporaries as a peculiar, but yet very important type of “social
theatre.” Indeed, the court (which functioned in accordance with a certain legal “scenario”) was a
theatre where the new ideas of law, justice, and truth were inextricable parts of each and every
performance. This idea surfaces, for example, very prominently in the memoir of Sergey
Andreevsky, whose recollection foregrounds the sense of awe that he experienced as a young

man, while attending his first ever public trial. Andreevsky writes:
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The new public trial, when | saw it for the first time while sitting in the middle of
a thick crowd behind the railing, immediately captured my imagination with its
ceremonial forms and lively content. In front of my eyes, one of the most
common human misfortunes was unfolding and had to be resolved in some way,
but with all truth and justice. It seemed that the judges were elevated above life,
like gods on the clouds. Everybody felt somehow that they, according to their
essence, were free of faults and sins. Everybody addressed them by standing up
from their seats, and when they announced something, their declarations
resounded like the words of destiny. The general tone of all appeals to the court
and the answers had a touch of sophisticated righteousness and the most pure
striving for justice. Therefore, all actors of the legal scene quickly became
favorites of the public.?®
Unlike his more famous contemporaries Dostoevsky and Tolstoy who ascribed the popularity of
lawyers to their unscrupulous use of court rhetoric, Andreevsky refuses to denigrate public
justice on the grounds of its theatricality and adherence to a prescribed ritual. On the contrary, he
admires the new forms, which, in his opinion, endowed the new legal professional with a strong
sense of dignity and duty, the main reason—he argues—for the judges’ and lawyers’ popularity
with the late imperial public.

While not neglecting the suspense of the new public trial, its poetic asides and
melodramatic innuendos, the memoirs and feuilletons from this era tend to pay a lot of attention
to the public and their reactions to the happenings in the courtroom. While public participation
was of a passive kind—the spectators observed the trial, applauded when the lawyer’s artistry

warranted such an outpouring of emotion, and, most importantly, chatted with each other about
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the trial during breaks—it is remarkable that the public remains a permanent presence in all
accounts of public trials, be they journalistic or fictional. In his recollection about the first public
trial in Moscow in 1865, the writer Semyon Shcheglovitov offers a striking image of the
courtroom swarming with the spectators. Several soldiers were being tried for an alleged robbery
and murder. In his description of this trial Shcheglovitov specifically points out that it took place
in a hotel hastily converted into a courthouse, and that the space of the court was unimaginably
filled with people:
There were a lot of people [in the courtroom]. [...] The attendees were sitting
everywhere: on the desks, chairs, benches, closets, trunks, windows [...]. The
defense lawyer was showing off his eloquence. In regrads to the testimony by the
little girl who survived, he said, for instance the following: “One cannot doubt the
testimony of a little child because lies are the attribute of adults.” [...] He
energetically cautioned the court against the prospect of a bloody error. He
reminded the judges about the unfortunate trials, during which the innocents were
sentenced, and he quoted from Victor Hugo’s The Last Day of a Condemned. He
drew the attention of the military court to the passage from this work, in which the
defendant is listening to the death sentence being read to him while admiring the
splash of sunlight that entered the prison through the window and was playing on
the wall of his cell. Finally, the defense lawyer begged the court not to deprive the
defendants of a chance to repent for their crime and to make peace with God and
people. At these words of the lawyer, the defendants fell down onto their knees

and cried out: “Have pity on us, poor wretches, and have compassion for our
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woeful situation.” The public, delighted by the “splash of sunlight” and shattered

by the dramatic performance, [...] bursted in applause.*
It is not difficult to notice that the way Shcheglovitov describes the court is highly suggestive of
a theatre. Indeed, the lawyer and his clients collaborate in order to create a persuasive and
entertaining melodrama; the lawyer’s manner of expressing himself also seems to be more fit for
a dramatic actor than for a legal professional; finally, the cathartic apotheosis of the trial—the
extravagant tableau vivant, in which the kneeling defendants plead for mercy—is also very
theatrical. However, ultimately it is the presence and approval of the “act” by the public, their
applause, that solidify the image of the new court as a theatre and spectacle of justice.

The aforementioned testimonies were more than simply a sign of the public’s initial
excitement about a novelty, this tendency (courthouses filled to the brim with ecstatic spectators)
continued well into the subsequent decades. In the woodcut titled “In the Hallway of the Court
during the Nechaev Trial,” the artist depicts the busy and seemingly noisy crowd waiting for the
Nechaev trial to resume (see Figure 2.3).3! The focus of the artist is on the crowd in the hallway.
Those in attendance seem to be absorbed by their conversations, undoubtedly about the trial. In
the crowd, one can easily spot many women and educated urban men, as well as officers and
even one well-to-do peasant or merchant. The drawing frames the public as not the passive
recipient of court rhetoric, but as an active, alert, and engaged party. In yet another illustration
titled “The Trial of the Regicides,””** which was published in Oskolki [Fragments] in 1881, the
artist emphasizes the theatricality of the trial by offering the view of the courtroom from above,
from what appears to be the balcony for the public and journalists (see Figure 2.4). While the
trial of the regicides in 1881 was the most high profile court case in the history of post-reform

court justice, the way in which the artist depicted the trial, as if observed from a theatre box,
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suggests his perception of the courtroom as a public spectacle. It must be noted that jurors did
not participate in political trials. However, between 1871 and 1881 even high profile political
cases were conducted in strict accordance with the new legal procedure. These trials remained
public, and the newspapers were allowed to publish reports about the proceedings; all defendants
had lawyers; after the indictment, all prisoners were provided the chance to explain their motives
and views; finally, witnesses played an integral role even in political trials.

On a more light-hearted note, the journalists kept on complaining about the exceptional
popularity of trials and the inability of courts to accommodate all those wishing to attend the
trials. Remarkably, the trials that the public strove to see were not the trials of sociopathic
murderers a la Raskolnikov or political criminals. More frequently than not, popular trials
involved domestic and familial affairs, as was the case with the famous Miasnikov trial, which
took place in 1872. Although the defendants in this trial were accused only of falsifying the will
of a deceased merchant, the trial competed in popularity with the Nechaev trial a year prior. The
affair began in 1858, after the death of the rich merchant Kozma Beliaev. The widow of Beliaev
inherited all of Beliaev’s possessions (money and several factories), but later sold everything to
some people by the name of Miasnikov, Beliaev’s old companions. After the transaction already
had taken place, the will was challenged by Beliaev’s other relatives, who claimed the
inheritance papers had been falsified. The lawsuit dragged out for a number of years, until it was
finally resolved by a jury trial.

Two feuilletons published in Iskra in 1872, in the wake of this famous trial, mock the
public for their child-like fascination with Russia’s circus-like justice. What is captivating about
these feuilletons, however, is the insight they offer into the reception of public trials by ordinary

Russians. While all other aspects of big trials can be easily reconstructed (indeed, the speeches of
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lawyers were published and newspapers reported on the factual aspects of each trial), these

feuilletons add a nice vignette to the history of the reception of public justice in Russia. The

following facetious remarks about the need to build bigger court rooms or to move the next

session of a popular trial to a nearby theater give a very good idea of what the attendance at big

trials was like. Iskra’s playful feuilletonist writes:
Mr. lazykov [one of the defense lawyer’s in the Miasnikov trial] begins to
summon the souls of the deceased from the other world to be his witnesses. “Here
in court”—the defense lawyer announced—*“the shadows of the deceased are
invisibly present...” The jurors look around nervously and sigh. Only the public
appears to be skeptical: they know very well that there is not enough space in the
courtroom to accommodate even the living, and if one gathered all those who died
during the Miasnikov’s lawsuit, even the court hallway would not be enough.
[...]

Yet another comment from this feuilleton suggests that, as a type of a spectacle, the courts were

on a par with the holiday balagans [carnival booths], drawing as many or more people:
If during the organization of our new and lawful courts the architects took into
consideration the volume of the public who try in vain to get in, then these courts
would have been built twice or three times more spacious than the balagans of
Malafeev and Berg constructed for Maslenitsa,®® with their attractive harlequins
and journeys of the bankrupted merchants to hell.3*

Another feuilleton titled “Spiritualism as Applied to Court Practices” (possibly penned by the same

author, since the style is similar), the author discusses the alleged “gossip” that the next court
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session in the famous Miasnikov trial would be taking place in the Passage theatre, if the judge
allowed the invitation of a medium to the trial, who would be then communing with the
“deceased witnesses””:
[...] If [the invitation of a medium to the trial] happens, it is proposed to move
this court session to the theater, which is located in Passage, where, during the
previous Carnival a Chinese or Japanese magician showed tricks, swallowed
swords and fire, and afterwards pulled from his stomach unimaginably many
yards of silk ribbon. This last suggestion was put forth because of the great
numbers of people who would rush to attend such an interesting trial. Some even
say that in order to prevent excessive crowds, a fairly expensive price will be
charged for entrance. *°
While the aforementioned feuilletons sensationalize and mock the Miasnikov trial in order,
undoubtedly, to sell their own publication, the type of a parody offered by the author to the
reader sheds light on the interest of the public in this and other court trials. For example, the
gossip about the invitation of a medium to the trial works as a comic ploy precisely because it
hyperbolizes the infatuation of the contemporary public with criminal trials.

The caricatures from this era also emphasize the theatrical nature of post-reform court
justice and the literariness of lawyers. Such are the caricatures that got published in the popular
magazine Oskolki [Fragments] in 1882-84. In the caricature titled “The Lawyer in Court,” the
post-reform lawyer is presented as a dramatic performer who becomes selfishly inebriated with
his flowery, clichéd rhetoric and expressive gestures (see Figure 2.5). The focus on the lawyer’s
gestures is especially intriguing. The lawyer’s gestures and captions suggest that the lawyer

relies excessively on the didactic and moral rhetoric typical of Russian literature. The lawyer
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points his finger at the prosecution, as if blaming them for the unjust accusation. He points his
finger upwards, to an imaginary “heaven,” as if reminding his audience about higher truth and
justice. He closes his eyes in theatrical terror at the prospect of an undeserved sentence; he
presses his hand against his heart as a theatrical sign for a sincere and humble plea for mercy.
The cartoonist unmasks this dramatic artistry as the lawyer’s professional pretense by drawing a
smug smile on the lawyer’s face after the trial and placing a money bag into his hand. The final
caption— “The defendant went off to serve his hard labor sentence. The lawyer received 500
roubles. Colleagues shake his hands with congratulations”—projects the negative attitude toward
the lawyer as a dramatic actor, who uses his literary gift in order to sway the public to his side.
The caricature “The Litigants and Their Lawyers” once again represents the lawyer as an
unprincipled, albeit artistic, extortionist (see Figure 2.6). The frame “The Provincial Lawyer and
His Prototype” depicting the lawyer and his chameleon-like prototype exploits the derogatory
term “spineless,” used to describe the “elasticity” and performativity of the lawyers’ views. In
the same caricature, the lawyer is depicted playing a flute in order to recover emotionally from a
lost case. This frame mocks lawyers’ widely known fondness of the arts. Finally, the caricature
“Dreams” portrays a lawyer dreaming about his tongue being cut off, which obviously points
towards the lawyer’s major social offence: the use of his literary talent for driving the public to a
state of ecstasy, in which they easily forget about the main purpose of the trial, justice (see
Figure 2.7). These caricatures suggest that Oskolki mirrored and simultaneously perpetuated the

image of the lawyer as a theatrical figure, prone to abusing the power of his literary gift.

“The Art of Court Speech”: A Professional’s Look at Lawyers’ Literary Creativity
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If we look at feuilletons and caricatures, it seems that the public viewed trial by jury only
as a source of slap-stick comedy. However, there were many observers of contemporary court
justice who placed tremendous value on the new court as a peculiar school of humanistic values.
Such observers were usually trained in law, and had a keen eye for the cultural significance of
well known court speeches. In 1910, the bookstores in Saint-Petersburg began to sell the book by
Petr Sergeich®® titled The Art of Court Speech [Iskusstvo rechi na sude].” Sergeich served as a
member of the Saint-Petersburg circuit court, was a loyal student of the “literary lawyer”
Anatoly Koni, and even established himself as a translator of Schopenhauer. Upon his
immigration to the United States, Sergeich taught history and published a book about
Shakespeare.®® Unlike the parodical accounts of court trials mentioned earlier, Sergeich’s
influential study offered a positive look at literary creativity in the courtroom. In the chapter
dedicated to this important aspect of court speaking, Sergeich wrote:

What is this criminal case the prosecutor and defense lawyer receive from the
hands of a court’s secretary? It is a dozen or two of either very messy or overly
tidy records, decrees, and police reports strung together by a wire and secured
with a seal. This is very much like a telegraph wire that is not in use. Your art as a
court speaker begins when the spark of your dynamic thought and passionate
feeling runs through this wire, inspiring and enlivening these gray sheets.*
Sergeich’s study argued that literary creativity was indispensable to the success of trial by jury.
Through the familiar medium of literary storytelling, a genre very much like a traditional short
story or novella, court speech invited the public to see the human subject buried underneath legal

paperwork and to be more attentive to the phenomena of Russia’s rapidly modernizing life.
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In his study, Sergeich advanced a very specific attitude towards Russian lawyers as
professionals who stood in the avant-garde of cultural changes. Specifically, he showed that the
speeches by Russian lawyers were challenging the old-fashioned beliefs about family, marriage,
child rearing, and many other pressing contemporary issues. Although Sergeich’s book was
written primarily as a guide for legal professionals, his goal was to address a broader audience of
non-professional readers and literature aficionados. In fact, in his review of Sergeich’s book
Anatoly Koni argued that The Art of Court Speech was a book written for all those who felt that
Russian court speeches were a “marker of society’s social development” [pokazatel’
obshchestvennogo razvitiia].*® Written in a conversational manner, the book offered a number of
fresh insights into what distinguished an ordinary court speech from a court speech that was
almost a literary masterpiece. It should be mentioned that Sergeich did not consider the literary
creativity of lawyers harmful. On the contrary, he considered the narrativization of a crime to be
indispensable to the success of legal justice because a smartly fashioned story helped the public
to make sense of otherwise disconnected facts. Going meticulously through his examples—a
selection of celebrated trials from the 1870s, 80s, and 90s—Sergeich argued that Russia’s best
court speakers treated their cases in the fashion of fiction writers. In the remainder of this
section, I will discuss Sergeich’s views of the role of literary creativity in the navigation of the
complex boundary between legal and ethical issues, and his rationale for advocating literature as
the path towards better justice.

For Sergeich, the most important function of literature in the courtroom was its ability to
bridge the gap between law and ethics. While the eternal dilemma of law versus ethics continued
to plague the contemporary debates on legal justice, Sergeich viewed this juxtaposition

differently. He wrote:
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The ethical evaluation of a crime cannot be found in written legal codes. Because

of the infinite colors of real life, in most cases the ethical evaluation merely

approximates legal evaluation, and oftentimes it contradicts the latter altogether.

We can even say that the ethical evaluation is floating in the air, and it is the

speaker’s responsibility to grasp its essence and then to convey it to the judges.*!
For him, the legal and ethical evaluations of the crime were complementary, and literature served
the purpose of explaining the crime in a way that enabled the judge and jurors to have a more
complete grasp of the circumstances of the case in order to pick the legal punishment that was
neither too cruel nor too lenient.

As an example, Sergeich recounted in his study a case in which eloquent speech by the
lawyer led to the acquittal of the defendant who was obviously guilty of killing his father.
Although the defendant was caught red-handed at the crime scene and confessed to the murder
without hesitation, the lawyer succeeded in turning the sympathy of the public towards the
criminal by exposing the murdered father’s cruel and manipulative treatment of his son. The
defendant was a young peasant. As a child, he was sent by his father to the city in order to
become a shoemaker’s apprentice. The father, who had at his disposal an atypically large
income, chose not to take care of his son. The boy was growing up in the city alone, away from
his family. As usually happens, at the right age he fell in love. When his girlfriend became
pregnant, the young man decided to marry her. He asked his estranged father for blessing, but his
father refused and even threatened to deprive his son of the inheritance money if he proceeded
with the wedding plans. Loving his girlfriend passionately, the son refused and made the

wedding arrangements against his father’s will. A week before the wedding, the son went to visit
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his father. After getting in yet another argument, the son slaughtered his father with the blade of
a harrow.

The lawyer can achieve success—i.e. acquittal—even in a hopeless case like the
aforementioned parricide by narrativizing the crime and by bringing the underlying theme of
family relations to the narrative foreground. This type of narrative effort, Sergeich argued,
required the lawyer to insert himself into the case. Sergeich wrote:

The defense lawyer won’t waste his time on an argument against the prosecutor.
He will agree with everything, admitting that he is horrified by the crime even
more than the prosecutor. However, he will introduce the topic of family
relations. He will tell and prove that the father was a libertine and cruel despot,
and that the son’s position was desperate, and he committed the crime because of
his righteous impulse to save the honor of the girl whom he made a mother, and
not out of self-interest or other lowly feelings.*?
This type of defense, Sergeich suggested, was effective because it appealed to the jurors’ sense
of their role in the judicial process. Specifically, Sergeich argued that the jurors passed their
verdicts based on their perception of the defendant’s personality; the consideration of the crime’s
legal aspects was largely secondary to the emotional or melodramatic aspect of the courtroom
drama. Using a literary example, Sergeich argued that Pozdnyshev, the wife murderer from Leo
Tolstoy’s novella The Kreutzer Sonata, was acquitted precisely because the jurors must have
developed empathy for his tragic circumstances.*?

Sergeich argued that yet another contemporary trend—the drive to understand the

environmental roots of each given crime—required the lawyer to be literarily creative. Sergeich

wrote:
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Not a single phenomenon of social life is fully independent of contemporary
reality. On the contrary, all phenomena are usually closely linked to each other.
We need sunlight and warmth, oxygen of the air, food, and spiritual nourishment
drawn from people and books in order to survive. In turn, we also produce a
physical and spiritual impact on events and people with whom we come into close
contact. As a social phenomenon, every crime is connected to life in
contemporary society with thousands of threads. [...] Let the conditions of
contemporary social life become the frame for your case, and let the case become
the centerpiece of these conditions. Let the case fuse within itself, like a spider
web fuses within itself separate threads and circles, all scientific and ethical
consciousness and all practical and spiritual strivings of a society, in which the
defendant has lived and committed his crime.**
The literary imagination allowed the lawyer to look beyond the facts of the crime and to discern
its hidden social and economic causes. The lawyer had to be a storyteller in order to re-imagine
and re-construct for himself his defendant’s background and possible motives. Only then, upon
developing a holistic vision of the crime, the lawyer can deliver to jurors the adequate and full
story.

Finally, the instability of ethical values in late imperial Russia, a society that had been in
flux since after the Great Reforms of the 1860s, was yet another reason as to why the literary
creativity was indispensable to legal justice. Unlike the most influential prose works of the late
imperial era that dealt with trials and relied on the ethical codes of their authors (see Chapter 4
for my discussion of Dostoevsky’s The Brothers Karamazov, and Chapter 5 for the discussion of

Tolstoy’s Resurrection), the lawyers had to deal with a rather “marshy” terrain of contemporary
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ethical values. Highlighting these values’ instability, Sergeich assigned to the Russian lawyer the
leading role in shaping the ethical understanding of each individual court case. He wrote:
The ethical views of a society are not as rigid and conservative as written laws. At
times, the ethical consciousness of people undergoes slow and gradual changes,
and at other times, the reassessment of values is quick and unexpected.
Sometimes, seemingly deeply rooted beliefs change almost daily, not infrequently
clashing with each other. Everyone understands and interprets ethical
requirements differently, and they are free to express their interpretations. [...]
[The court speaker] has a choice between two roles. He can be an obedient, loyal,
and self-assured mouthpiece of mainstream beliefs. [...] But a different scenario
might take place: the court speaker is not at all obliged to be the herald of the
interests of either the ruling or downtrodden classes. In front of judges, he can
play the role of the debunker of common fallacies, superstitions, stagnation, and
society’s blindness. He can go against the current, defending his own, new and
unheard-of views and convictions.*®
Thus, for Sergeich the speech of the Russian lawyer was a peculiar genre. On the one hand, a
typical court speech possessed all features of a traditional short story, which sought to provoke
an emotional reaction in the listener. On the other hand, more often than not it contained
ideologically or ethically provocative or even revolutionary views and convictions. Sergeich, a
legal professional himself, defended these risky convictions and points, viewing them as an
attempt to handle the uncertainties of contemporary life. Moreover, Sergeich believed that no
plot was too small or insignificant for the lawyer, whose primary task was to define each crime’s

ethical underpinnings. In order to prove that no crime was too insignificant for the lawyer,
120



Sergeich drew in his book on literature. A theft of an overcoat—a really minor crime—was
developed by Nikolai Gogol into one of the most influential short stories in the history of
Russian literature. Continuing along the same line of argument, Sergeich wrote: “There are no
bad plots in literature as there are no such court cases from which an educated and sensitive
person could not find a foundation for a literary court speech.”® For Sergeich, the literariness of
court speech—which he nicknamed as “literature on the fly” [literature na letu]—put the
spotlight on the individual and on Russia’s most pressing social ills.*’

In order to support his point about the importance of literary storytelling for influencing
the attitudes of the public and redefining the shape of their ethical views, Sergeich drew on
Sergey Andreevsky’s masterful defense speech given at the trial of Andreev in 1907. In his
speech, Andreevsky retold a seemingly ordinary crime as a complex literary tale, filled with
disappointments and deceit, and reminiscent of Shakespeare’s tragedies. In his speech,
Andreevsky also exposed the controversial nature of marriage, marital happiness, and familial
relations in late imperial Russia. The defendant Andreev, a seemingly ordinary man and
stockbroker by profession, married his lover Sara Levina, with whom he had been together for
over fourteen years. Prior to his affair with Levina, Andreev was married to another woman for
thirteen years, but he left his first family for Levina. Shortly before the bloody tragedy broke
loose, Sara Levina met General Pistolkors. The enamored general began to shower Levina with
gifts. Not being aware that Levina was Andreev’s kept woman, Pistolkors began to urge his
mistress to divorce “her husband” and marry him instead. In order to preserve the respect of her
future high-positioned husband, Levina persuaded Andreev to marry her (which he did), and

immediately after the wedding ceremony requested a divorce.
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In his speech, Andreevsky did not simply zoom in on Andreev’s psychological trauma
and Levina’s villainy. Contrary to custom, he proposed to view the fourteen year long
relationship of Andreev and Levina as a marriage, and not as a common-law cohabitation.
Andreevsky did so by calling Andreev and Levina “husband” and “wife,” and by providing a
very explicit explanation for his choice of the words. This argument undoubtedly reflected the
changing attitudes of ordinary Russians towards common law marriage. By suggesting that the
relationship between Andreev and Levina was like a marriage, Andreevsky acknowledged the
existence of a certain cultural prejudice against the common-law union, but also recognized this
phenomenon as widespread and familiar, and not in the least dissimilar from a regular marriage.
Without negating the fact of Andreev’s guilt, Andreevsky refused to acknowledge his
relationship with Levina as morally depraved, advancing instead the picture of his client as a
moral and monogamous man. In order to illustrate this tactic, Sergeich pulled the following
passage from Andreevsky’s provocative appeal:

Andreev had every right to think of himself as a happy husband. You might ask:
“A husband? But Levina has been his kept woman for almost fourteen years?” Is
it worth arguing against this point? Because of their hypocrisy, people have
invented many pretentiously high-flown and contemptuous labels. If a man is
wedded to a woman in a church, people say she is his “spouse, wife.” But if not,
she is called a “concubine, kept woman.” [...] But is not a husband almost always
responsible for the financial up-keeping of his wife? For me, a real marriage is the
loving union between a man and a woman, when neither he nor she needs
anybody else, and when he replaces for her all other men, and she replaces for

him all other women.*8
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A bit further, Sergeich zooms in on Andreevsky’s smart tactic in order to explain its impact on
the listeners:
[Andreevsky discovered] the marital ideal in a common-law marriage. If a
different court speaker, be it a prosecutor or lawyer, decided on the spur of the
moment to voice such risky proposition in front of the jury, he would, of course,
produce the most unfavorable impression. [...] However, an artist, who conceived
and articulated within himself this protest against the requirements of formal
morality, approaches [this idea] gradually. Preparing his listeners, he speaks
calmly, sincerely, and plays with his words effortlessly and gracefully. And his
listeners swallow the pleasant poison submissively.*°
For Sergeich, Andreevsky’s keen eye for the specifics of the case and his ability to craft a good
(i.e. literarily persuasive) story explained the impact of his speech on the public. Despite the fact
that his argument seemed like a lawyerly provocation, Andreevsky succeeded in invoking in the
jurors sympathy for a man, who abandoned “all other women” for the sake of dedicating the rest
of his life to a treacherous creature like Sara Levina.

Sergeich found in Andreevsky’s speech yet another important aspect of courtroom
literariness: the ability to deliver the story of the crime as a sequence of emotionally powerful
vignettes. In this manner, Andreevsky conjured from the files of the case a portrait of the vile
and manipulative Sara Levina, who (thanks to Andreevsky’s storytelling) gradually acquired the
features of Shakespeare’s Lady Macbeth. He also fashioned the murderer Andreev as a foolish
and romantic victim of Levina’s demonic trickery. In order to show the power of Andreevsky’s
speech, Sergeich quoted a passage from this lawyer’s psychologically chilling picture of

Levina’s cold-heartedness, sociopathic cruelty, and strange power over two foolish lovers:
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The pious and joyful bridegroom, Andreev leads his bride around the lectern,
holding in his hand a brand new wedding ring. He feels the dignity of the
moment. He thanks God for finally making his love legitimate in the eyes of the
people. The newlyweds Kiss in front of guests. And at the same moment, the
pleased Pistolkors—who knows nothing about this event—thinks to himself: “Of
course, the most difficult thing will be to obtain a divorce. But together we will
succeed! She will certainly divorce her husband because of me.” The lovers of

Sara Levina deserve pity, don’t they? *

For Sergeich, court speech of this kind was the outcome of a process that was very similar to

fiction writing. Musing about the creation of the evocative images in the courtroom, Sergeich

wrote:

For a long time, he [Andreevsky] carried within himself these three figures
[Levina, Andreev, and Pistolkors], peered into them, brought them closer and
moved away from them, castigated and idealized them till he recreated in himself
their dramas, and they suddenly arose in front of him as a majestic and irresistible

tableau.®!

Sergeich’s take on the creativity of the lawyer owes to his proximity to the world of law. In fact,

in his book he mentions a conversation with Andreevsky, in which Andreevsky acknowledged

his love for his clients or “characters.” °? Sergeich’s discussion of the relationship between the

lawyer and his “characters” is also reminiscent of the relationship between the prose writer and

characters in his novel. Sergeich uses the verb “srodnit sia”—t0 become akin, to become one—

in order to describe the relationship of the lawyer-author with his creations.
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To conclude, in the final paragraphs of his chapter about literary creativity in the
courtroom, Sergeich raised the question of the relationship between the rhetoric of court speech
and truth. Anticipating the criticism that the speeches like the one by Andreevsky were
manipulating the truth, Sergeich offered a philosophical reflection about the nature of truth per
se. Sergeich wrote:
The speaker did not deviate from reality at all. He added nothing to the facts of
the case. However, whatever was in this case, he reworked in a way that was
similar to recreating it from beginning to end. He understood the case in his own
way, and then perfectly internalized this new understanding. This understanding
might not be completely fair or true. However, his explanation was so simple, so
clear, and agreed so well with the facts [...] that the jurors, prosecutor, and the
unbiased presiding judge could not resist this court speaker.>

In other words, Sergeich argued that Andreevsky’s point that Andreev fell victim to Levina’s

manipulations did not in the least misrepresent the truth. It simply offered an alternative look at

the events, reversing the roles and forcing the jurors to see the flip side of the story: the

victimhood of the murderer and predatory behavior of the victim.

Conclusion: Court Speech as a Literary Genre for Modernity

Court speech—as it existed in late imperial Russia—disappeared after the Revolution of
1917, and today we can rely only on Dostoevsky and a few obscure late imperial sources in order
to truly understand the cultural significance of this fascinating genre. Located at the intersection
of many intellectual endeavors, court speech was, first and foremost, a didactic literary form that

became instrumental in advancing thinking across various branches of knowledge. It was
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advancing juridical consciousness among Russia’s various social circles. It also existed as a type
of literature, which was read by many Russians for entertainment. However, for some readers
and observers of court justice this genre became an invaluable source of knowledge about their
own culture, the contemporary state of ethical and social attitudes, and other motley aspects of
Russia’s modernity. For those who had a chance to attend court trials in person, court speech was
a dramatic form. In other words, there was something incredibly appealing about this peculiar art
form for many people. Despite its simplified rhetoric, even the most cerebral and talented prose
writers of the late imperial era Fyodor Dostoevsky and Lev Tolstoy grew fascinated by the plots
spun by Russia’s savvy literary lawyers. While in The Brothers Karamazov Dostoevsky poked
fun at the odd logic of Fetyukovich’s defense speech, this “oddness,” as Petr Sergeich showed
persuasively in his insightful book The Art of Court Speech, was indicative of the social changes
that were taking place in Russia. In their speeches, the lawyers strove to rethink and reinterpret
the new conditions of life. In this regard, court speech became a medium through which the
lawyer could look at the world from a different point of view: more modern and less bound by
traditional ethical values. If before 1864 Russian readers relied on the novel for making sense of
their immediate cultural milieu, after 1864 court speech began to perform the same function: it
talked about Russia’s modernity, legal rights, changing ethics, and many other important issues.
Unlike the old-fashioned novel, court speech was also more accessible. It was very short and
easy to comprehend, it dealt with exciting contemporary topics, and, most importantly, it was
created on the spot (not accidentally, Sergeich nicknamed it “literature on the fly”). In a way,
The Dramas of Life was literature for the new era, capable of keeping up with the quickening
pace of cultural changes in fin-de-siécle Russia and providing a space for discussing burning

issues of the day.
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Figure 2.2: “Gambetta’s Gestures during Speeches,” Fragments, 1881.
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Figure 2.3: “In the Hallway of the Court during the Nechaev Trial.” >

B xopugope cyfa 8o Bpems HeHaeBCKOro npouecca

Pucynox na depese Bponuna
I'paswpa K. Benepmana

128



Figure 2.4: “The Trial of the Regicides,” Fragments, 1881.
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Figure 2.5: “The Lawyer in Court,” Fragments, 1884.
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Captions in English:%®

Frame 1 (first row, left): During the speech of the prosecutor.

Frame 2 (middle, first row): “The lawyer begins to speak addressing the judges: “Your Honors!
You hear what the defendant is accused of ...””

Frame 3 (right, first row): “Let us be sober and attentive, let us investigate carefully all evidence
of the prosecution, to follow, step-by-step, the in all respects beautiful speech of the prosecutor

2

Frame 4 (left, second row): “If it was proven to me that the defendant in fact committed the
horrible villainy attributed to him, 1 would be the first to stigmatize and to punish him with my
indignant contempt...”

Frame 5 (middle, second row): “But I do not want to hear that everything attributed to him is the
truth...”

Frame 6 (right, third row): “Have faith, Heavens are just, and virtue must triumph...”

Frame 7 (left, third row): “Let’s return to society its useful member; let us fulfill the duty of our
conscience...”

Frame 8 (right, third row): “The defendant went off to serve his hard labor sentence. The lawyer
received 500 roubles. The colleagues shake his hands with congratulations.”
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Figure 2.6: “The Dream of a Lawyer,” Fragments, 1884.
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Figure 2.7: “The Litigants and Their Lawyers,” Fragments, 1882.
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FRAME 1 (first row, left): “The client who lost the trial.”
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FRAME 2 (first row, middle): “The provincial lawyer and his prototype.”
FRAME 3 (first row, right): “The client who won the trial.”

FRAME 4 (second row, left): “The lawyer who lost the trial.”

FRAME 5 (second row, upper right): “The Lawyer who won the trial”
FRAME 6 (second row, upper right): “The dialogue between the lawyers.”
--Why do you want to take over bad cases?

--My dear, I already lost so many of the good ones that I practically don’t know which ones to
take!
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Figure 2.8: The Front Page of The Art of Court Speech, 1910.
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CHAPTER 3

Mikhail Katkov, Literary Lawyers, and the Trope of the “Organic Error”

Mikhail Katkov (1818-1887), a visible public figure, editor, and journalist, was in large
part responsible in shaping the attitudes of Russian readers towards the post-reform court justice.
While public courts drew a lot of journalistic attention from the very first days of their existence,
the pre-Katkovian depictions of public courts focused on the courtroom as one of the most
sought after spectacles, but offered next to nothing in terms of civic thought. Mikhail Katkov’s
fiery editorials changed the ways in which Russian readers began to view the post-reform trial by
jury. Specifically, he took the textual representations of new courts beyond the rather limited
preoccupation with the court as a theatrical spectacle, suggesting instead that the new public
court was an ideological or civic spectacle. It was a place where various people and ideologies
met, mingled, and clashed. While Katkov offered a rather dim vision of new courts as a place
where unprincipled lawyers corrupted the public with their provocative and dangerous political
views, his writings were significant as a gesture. They pointed towards the ideological
importance of the contemporary courtroom, and invited a more vibrant textual encounter with
legal culture. While one cannot but feel skeptical about the influence of a single individual over
the important issues of court justice, Katkov’s rhetorical influence over these matters cannot be

underestimated. Similarly to his opponents (the literary lawyers), he engaged in the same battle
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for public opinion in the matters of Russia’s relationship with the law and new courts. In fact, as
a journalist Katkov was responsible for crafting a number of important clichés about courts and
Russia’s hostility to law. For example, Katkov invented the important literary trope of the
“organic error” that, in his opinion, led to the failure of justice in Russia’s new courts. The
literary lawyers did not remain silent and attempted to undermine Katkov’s influence in
perceptions of law, but they failed to achieve a comparable level of popular success.
Nevertheless, the debate between Katkov and literary lawyers succeeded in foregrounding the
late imperial courtroom as one of the most civically, ethically, and artistically significant public

spaces in Russia.

Mikhail Katkov: Towards the Literary Trope of an “Organic Error”

The idea of some inherent organic “defect”— which, from now on I will call an “organic
error”—was inaugurated by Mikhail Katkov in the editorials that he regularly penned for his
newspaper Moskovskie Vedomosti [Moscow News]. According to Katkov, the new court
contained a certain organic flaw, which was responsible for the overwhelmingly high numbers of
erroneous verdicts. Katkov talked specifically about the courts that were established by the
judicial reform of 1864. Although the idea of what constituted this proverbial “organic error”
remained hazy and ill-defined in Katkov’s journalistic lore, Katkov’s visibility as a journalist and
his ability to write about vital contemporary matters in a lively manner drew the attention of the
public to what he had to say about contemporary courts. In 1916, the writer and philosopher
Vasily Rozanov gave the following characterization of Katkov’s extraordinary gift of influencing
hearts and minds: “Katkov’s pen was larger and wiser than Katkov himself. At his best moment

he could say a single word, and this word, in its intensity, force, and beauty, was already a fact.”?
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Rozanov’s impressionistic characterization of Katkov’s significance is very perceptive. Indeed,
Katkov’s opinions, which frequently were less than true, tended to stick with his readers,
inadvertently tinting the subsequent readings of contemporary phenomena. While this influence
might not be as obvious today, many works of literature carry the imprint of Katkov’s ideas,
tropes, and language.

Katkov’s efforts to persuade the public that something was organically wrong with
Russian courts date back to the trial of the Nechaev revolutionary group, one of the most
scandalous political trials of the nineteenth century.? Everyone’s attention was drawn to the
crime and the criminals on trial. Sergey Nechaev, the leader and mastermind of the revolutionary
group, persuaded his comrades to kill lvanov, a fellow student revolutionary, who had decided to
break from the group. After Ivanov’s dead body was discovered, Nechaev escaped to
Switzerland, but more than sixty students were accused of belonging to his revolutionary group
and put on trial. While many of the defendants knew little about Nechaev and his group, and
were eventually acquitted with the help of their lawyers, the trial revealed some chilling details
about Nechaev’s views. 3 The public was especially revolted by Nechaev’s catechism of
immorality for the sake of revolution, to which poor Ivanov had fallen victim. Nechaev had
hoped that a collaboratively committed murder would forge stronger ties amongst the members
of his revolutionary cell. Because the defendants were tried in accordance with the new judicial
statutes of 1864 (although without a jury), the court remained open to the public throughout the
trial, and the grisly details revealed during the proceedings caused a surge of interest and writing
on the topic of revolutionary madness. Dostoevsky responded to the trial with his novel The
Possessed (1871-72), in which he explored the psychology of this crime as well as the inner

workings of the nihilism.
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While the rest of Russian society was engrossed in the gory details of Ivanov’s murder
and pondered Nechaevshchina as a horrifying contemporary phenomenon and expression of
Russia’s troubles, Mikhail Katkov responded to the trial with a ruthlessly critical editorial that
set an important precedent for all of his later writings about court justice.* Three months after the
trial, Katkov, in one of his editorials dedicated to court justice, came forth with the following
statement: “Did we succeed to organize trial by jury, an institution that everyone deeply
cherishes, correctly? llsn’t there an error of sorts in its organization? We are absolutely certain
that there is an error.”® Legal professionals declared this accusation to be unfounded, but their
attempts to reason against Katkov’s smartly-fashioned rhetoric were unsuccessful. Katkov had
set out to craft his editorials as stories designed to show that “something was rotten” within
Russia’s new courts. The courtroom, Katkov argued, was a dangerous political stage, employed
by legal opportunists to serve their political or other selfish aspirations. While his newspaper
published only two articles about the Nechaev trial, he was the first journalist to avert his
journalistic gaze from Nechaevshchina and to peer inquisitively and censoriously at Russia’s
new courts. This extremely significant journalistic event established a new pattern for how courts
and lawyers were treated by contemporary journalists and fiction writers.®

Describing the significance of the Nechev trial, Saltykov-Shchedrin pointed out
sarcastically: “In our opinion, the principal outcome of the trial is that it offered to our literatura
a chance to express their innermost feelings.”’ By “literature,” Saltykov referred not to fiction
writers, but to his colleagues-journalists. Considering that these journalists wrote for daily
newspapers, meaning that they sought to both mold public opinion as well as, at least to a degree,
reflect the public’s opinion back at them, the feelings expressed on the pages of contemporary

newspapers reflected some feelings of Russian readers. Overall, feelings—of vexation,
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bewilderment, and perhaps disgust—played an important role throughout the Nechaev trial. The
bizarreness of Ivanov’s murder, Nechaev’s lies that involved a great number of young people in
the largely imaginary revolutionary network, and Nechaev’s troubling lack of moral conscience
provoked an agitation among the observers of this fascinating trial who struggled to grasp the
essence and origins of the disturbing events. In an attempt to provide an explanation for the
Nechaev phenomenon, Sankt-Peterburgskie vedomosti compared his success in recruiting the
followers to the success of Russia’s greatest literary swindler Gogol’s Khlestakov, who, in a
similar fashion, fooled the whole town into believing that he was indeed the government
inspector:
[...] Khlestakov, who wrote all of Russian literature, is the prototype of Nechaev,
a great model, whom Nechaev replicates in a remarkably consistent fashion. Not
knowing French, he nevertheless organizes a strike among Belgian workers, joins
an international organization where he immediately begins to play his role by
writing proclamations and introducing himself to Bakunin and other émigrés as
the greatest figure of the student movement, of course, assuring them that a vast
revolutionary network exists in Russia.®
While this literary comparison is rather atypical, and other newspaper articles depicted the events
in a more matter-of-fact fashion, this unlikely juxtaposition of Nechaev and Khlestakov
expresses well the core emotion that animated the public at the time: an amazement at Nechaev’s
uncanny charisma.® Indeed, the journalistic writing that emerged during the trial seemed to
manifest the overwhelming need to answer the questions: How could an odious and immoral
man like Nechaev have drawn to himself a group of students and manipulated them into

committing a murder? What in the world could have moved these young people to abjure all
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reason and follow into the footsteps of a revolutionary maniac? The obsessive questions that
lingered as a theatrical backdrop to the crime and trial were met with a slew of reflective
answers. Generally, as exemplified in the passages quoted above, the newspapers were inclined
to satirize and trivialize Nechaev in order to make the phenomenon look and feel less threatening
politically as well as ethically. However, prior to Katkov’s focus-shifting mid-trial editorial
journalists did not view the contemporary courtroom and its democratic practices as a part and
parcel of Russia’s revolutionary problems.°

Katkov changed this. The significance of Katkov’s notorious editorial is hard to
overestimate. The journalist took advantage of the powerful and contradictory emotions that had
been agitating the public, and channeled them into vilification of Russia’s new democratic
courts. While his musings about the courtroom as a moral void were, for the most part, not based
in reality, he nonetheless succeeded in inculcating Russian society with the infectious idea that
judges and, to an even greater degree, lawyers were directly responsible for the spread of the
revolutionary plague. This editorial publicly established Katkov’s views of the new legal system,
which remained almost unaltered for the next decade and a half. In his editorial, Katkov
proposed to view the contemporary courtroom as a narrative frame that, if employed by
ideologically unreliable judges and erratic lawyers, had the power to corrupt Russia’s moral
universe by making the public believe that a lie was truth, truth was a lie, a political criminal was
a martyr, and a murderer or thief—a victim of social injustice. Katkov’s success in capturing and
keeping the attention of readers with his emotional and rhetorically savvy anti-court propaganda
provides a perfect example of how, in Russia’s cultural context, the emotional word of a literator
(a man of letters, a literary man) continued to exercise a great power over the collective

imagination and sentiments of the public.
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Katkov’s “Organic Error” and The Brothers Karamazov

Katkov’s trope of the “organic error” left a visible imprint on Dostoevsky’s depiction of
Dmitri’s trial in his novel The Brothers Karmazov. Reflecting on the trial of Dmitry Karamazov,
the narrator of Fyodor Dostoevsky’s novel The Brothers Karamazov (1881) says: “I keep
thinking that if one were to recall everything and explain everything as one ought, it would fill a
whole book, even a quite large one.”!! Ironically, by the time we arrive at the final book of The
Brothers Karamazov titled “A Judicial Error” (“Sudebnaia oshibka ) the story of the
Karamazovs already has been told as a long, complex, and ambiguous novel. During the ensuing
trial, the story is told once again. However, everything we have come to know about the events
of the novel is turned topsy-turvy. The narrative space of the courtroom is filled up with stories
of wounded egos, civic sagas, and mutual misunderstandings. Details completely irrelevant to

99 €6

the case at hand are disguised as “evidence,” “witness testimony,” and “court speeches.” It
becomes apparent that the title “A Judicial Error” does not describe the trial adequately. The
verdict of “guilty” that Dmitry receives from the jury cannot be tied to any specific judicial error
because absolutely nothing during the trial goes right. The public (consisting overwhelmingly of
silly ladies and their jealous husbands) are interested in the details of the trial. However, their
desire to see justice served is eclipsed by their personal sympathies or antipathies. Furthermore,
the witnesses are too emotionally distraught, and hence inconsistent, to give coherent and logical
testimonies. The medical experts’ testimony transforms into a dramatic vendetta between a
medical celebrity invited from Moscow and a modest but talkative local doctor. Legal

professionals do not fare any better in terms of their ability to capture the essence of events. The

prosecutor is obsessed with the role the famous court case might play in his hoped for stardom.
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Finally, Dostoevsky depicts the defense lawyer as a sophist, whose legal arguments defy
morality as well as common sense. The lawyer’s musings about the parricide—he suggests that
killing a pathetic father like Fyodor Pavlovich should not be even considered a crime—infuriate
the jury, which consists of peasants, petty merchants, and low-ranking officials. Their verdict of
“guilty” is an attempt to defend their patriarchal values from a raging liberal.

This attack against peasant-jurors is particularly out of character for Dostoevsky, who
generally harbored great respect for peasantry, viewing them as the repository of traditional
rustic values of humility, suffering, and faith.2 His uncompromising rejection of the trial by jury
is also somewhat astounding considering the fact that as a young man Dostoevsky experienced
the horror of an unjustifiably harsh verdict in the pre-reform court that did not yet have a jury. In
the late 1840s he was sentenced to death for a rather insignificant offence (a verdict that
fortunately for Dostoevsky and his readers was commuted to four years of hard labor and exile to
Siberia). 13 Given the unsparing portrait of every aspect of the public trial by jury leaves the
essence of “judicial error” undefined and ambiguous. The question arises: in Dostoevsky’s
fictional universe, what does the term “judicial error” stand for, or, in other words, what is the
substance of the judicial error? | would lik to suggest that the term “judicial error” (sudebnaia
oshibka) from Dostoevsky’s novel The Brothers Karamazov does not refer to any specific error
that took place during the trial of Dmitry Karamazov. In his depiction of Dmitry’s trial,
Dostoevsky was influenced by the contemporary perception that a certain flaw was inherent
within the new legal system per se, a perception that originated in the editorials of Mikhail
Katkov.

Dostoevsky’s depiction of Dmitry Karamazov’s trial in the book “A Judicial Error” is

complex. Too many voices resound, colliding and subverting each other at every step of the way.
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The trial itself is sketched parodically, which bars the reader from formulating a coherent and
simple opinion as to the meaning of Russia’s most famous literary trial. Dostoevsky’s own
journalistic responses to contemporary verdicts (of the Kroneberg, Kornilova, Kairova, and
Dzhunkovsky trials), which were published in his Writer’s Diary in the late 1870s, do not
provide a comprehensive interpretive key for the understanding of the trial in The Brothers
Karamazov.** Ideologically the novel goes far beyond the ordinary criticism of talkative and
unprincipled lawyers and courtroom bureaucracy. Dostoevsky describes the courtroom in a very
detailed fashion, shifting his novelistic attention to and from the judge, the lawyers, and the other
participants in the exciting courtroom spectacle: the public, Dmitry Karamazov, his two lovers,
his brothers, and assorted witnesses. Indeed, because the number of witnesses and contradictory
testimonies grows exponentially, even an experienced reader turns the last page of “A Judicial
Error” puzzled more than before over the questions: What does this fictional trial mean, and what
is the proverbial judicial error, announced with aplomb in the title? Why does nothing go right
during the trial of Dmitry Karamazov?

While not accounting fully for the mad havoc of Dmitry Karamazov’s trial, Katkov’s
literary trope of the “organic error” provides a nice departing point for reading and understanding
Dmitry’s trial and for situating the elusive Dostoevsky on the axis of feelings harbored by his
contemporaries towards the new public trial by jury. Dostoevsky’s setup of Dmitry’s trial shows
that the novelist was affected by attitudes akin to Katkov’s sentiment that something was
organically wrong with the new trial by jury. The superficial liberalism of the contemporary
courtroom and, subsequently, the “immoral” narrative choices made by judges and lawyers for
the sake of showcasing their liberal ideas were important targets for Dostoevsky’s scathing

novelistic criticism. He rejects liberal rhetoric, exposing it as a superficial and ineffective way of
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understanding and dealing with crime, culpability, the human soul, and the idea of moral
responsibility. While Dostoevsky does not relieve society of its collective responsibility for the
criminal, this responsibility is of a different kind: based on Christian rather than on legal
principles. For Dostoevsky, the whole of society is indeed responsible for the crime, but only
because of the inherent sinfulness of everybody, which ultimately bars any single individual
from assuming the role of a judge. This universalist idea re-surfaces in various shapes and forms
throughout the novel, but is especially pronounced in the homilies of the Elder Zosima, whose
ideas we become acquainted with through Aleksey Karamazov’s diary. A secular statement of
the same point is given by the prosecutor Ippolit Kirillovich in his speech at Dmitry’s trial, in
which he claimed that the defendant’s criminality was merely a reflection of his society’s moral
corruption.®®

In contrast to Dostoevsky’s universalist projections, all societal arguments voiced by
legal professionals during the trial of Dmitry Karamazov appear pretentious, false, and designed
to promote the author of these arguments rather than to discover truth and restore justice. In the
Katkovian fashion, Dostoevsky mocks the judge presiding over Dmitry’s trial, who makes a
cameo appearance in the first pages of the trial. Dostoevsky references the judge only as an
“educated” and “humane” man with the “good practical knowledge of law,” who, however, is
concerned only with his public image as a “progressive man” (peredovoi chelovek).'® The two
attorneys who take the main stage during the trial, the prosecutor Ippolit Kirillovich and
Dmitry’s lawyer Fetyukovich, fall even lower on the scale of morality. Dostoevsky introduces
them (via the voice of his narrator and snippets of the conversations in the courtroom) as vain
professionals, more preoccupied with their public image than with the destiny of the unfortunate

man on trial.'” Describing the defense lawyer Fetyukovich, Dostoevsky does not forget to
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mention that the famed lawyer takes over Dmitry’s case “for sport” (dlia igry) and as a great
opportunity to show off his famous “juridical brilliance.”*®

Unlike Katkov who accused judges and lawyers of false liberalism but projected a more
hopeful image of the public’s “common sense,” the moral vision of the public at the trial of
Dmitry Karamazov is dulled by their infatuation with liberal sentiments. The ladies, who swarm
in great numbers to the courtroom in order to see the trial of Dmitry Karamazov, a recognized
“conqueror of women’s hearts,” fall victim to the allure of “new ideas.” In his description of the
trial, Dostoevsky exposes these ladies’ utter confusion about the purpose and meaning of the
trial. As we learn from Dostoevsky, the ladies arrive to the courthouse hoping to witness the
spectacularly sensational acquittal of Dmitry Karamazov. Their childish anticipation of a heart-
stopping spectacle is rendered by Dostoevsky parodically. Although the ladies believe that
Dmitry killed his father, they nevertheless anticipate an acquittal, “because of humanness,
because of the new ideas, because of the new feelings that are going around nowadays.”*® While
not all those attending the trial are swayed by liberal rhetoric, Dostoevsky’s skeptical and
unsentimental treatment of the “new feelings” suggests that he perceived them as a petty
intellectual fashion. This becomes very clear during the witness testimony of Rakitin, one of
Alyosha Karamazov’s companions in the monastery. On the witness stand, Rakitin seizes the
opportunity to show himself off as a modern man of enlightened attitudes by arguing that
Dmitry’s crime—not even proven as committed by Dmitry at the time of Rakitin’s courtroom
appearance—was a “tragedy,” which resulted from the “ingrained habits of serfdom and a Russia
immersed in disorder and suffering from a lack of proper institutions.”?® Rakitin’s lack of

conviction is exposed almost immediately by Fetyukovich, who reveals to the public the
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hilarious truth: the newly-minted liberal is also the author of a recently published religious
pamphlet, dedicated to the deceased Father Zosima and filled with pious ideas.

While the exposé of liberals remains central to Dostoevsky’s critique of the contemporary
courtroom as a place where judicial errors were supposed to happen, were unavoidable, this
exposé was not the last word in Dostoevsky’s novelistic war against Russia’s new courts.? In his
The Brothers Karamazov, Dostoevsky advances the idea of the “organic error” even further by
suggesting that the literariness that was overflowing contemporary courtrooms was as much at
fault in prompting judicial errors as the infatuation of legal professionals with liberalism. Indeed,
it is impossible to ignore the fact that Dostoevsky dedicates more than half of “A Judicial Error”
to the parody of two court speeches—Dby the prosecutor Ippolit Kirillovich and lawyer
Fetyukovich—both of them saturated with literary references and metaphors. Dostoevsky’s
choice to write an extended and striking parody of contemporary court speeches is not at all
surprising. A long forgotten genre today, at the time when Dostoevsky wrote his Brothers
Karamazov court speeches were a wildly popular read.?? They appeared regularly in newspapers.
Many books of collected court speeches by famous lawyers were printed in the 1870s and 80s.
Remarkably, as a genre, court speeches competed in popularity with contemporary fiction,
seducing readers by their exciting but true-to-life content and literary merits.?

Because the literariness of the contemporary court speech was so much like the
literariness of the contemporary Realist novel (both had the power to influence minds),
Dostoevsky felt deeply offended by the misuse of the talented rhetoric in the contemporary
courtroom. According to the chapters depicting the speeches of attorneys, the tendency of
lawyers to fashion their court speeches as if they were mini-novels was the ultimate source for

judicial errors. Dostoevsky’s stance about the use of literature in the courtroom is consistent with
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the attitudes of many educated Russians towards literature. Novels occupied a very special place
in the hearts of Russian readers. They were the depository of moral values, and also a powerful
and public tool for social criticism. Dostoevsky, the celebrated author of Poor Folk (1846), was
more than aware of this special role of Russian literature as the school of proper values. The
exaggerated literariness of Dmitry’s trial, depicted in “A Judicial Error” as a mask for the petty
ambitions of legal professionals, was an offence to literature and went against the expectation of
what a literary word was supposed to do: to teach noble ideals and to serve justice and truth.
The court speeches in “A Judicial Error” are peppered with literary metaphors that do not
lead anywhere, distract the court from solving the important questions posed by the trial, and
pollute the narrative space of the courtroom with verisimilar but false stories. The prosecutor
Ippolit Kirillovich, a man whom Dostoevsky endows with a novelistic mind and childish passion
for psychology, sets the “literary wheel” of the trial into motion. Instead of sticking to the
evidence, the prosecutor infuses his speech with literary allusions and metaphors, designed to
make the public see the significance of Dmitry’s trial outside the provincial courtroom and law
per se. As such, his famous metaphor of the “galloping troika,” driven by the Karamazovs
(obviously borrowed from Nikolai Gogol), plays no other function in the speech beyond
projecting the apocalyptic vision of Russia’s modernity: crippled by materialism, lack of faith,
and uncontrollable sensuality. For Dostoevsky, this “troika,” a symbol of the trial’s literary
excess, which figures so prominently in the prosecutor’s statement, is precisely the “troika” that
carries Russian courts, along with Russian justice, not towards but away from truth and justice.
Similarly, Dostoevsky depicts Ippolit Kirillovich’s naive desire to use psychology as a tool of

legal investigation as yet another “novelistic impulse.” Indeed, what Ippolit Kirillovich shows off
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as psychology is merely a literary metaphor, the “glue” that holds together the character of
Dmitry Karamazov, whom Ippolit Kirillovich “novelized” into existence.?

In order to solidify his reading of Dmitry Karamazov’s psychology, Ippolit Kirillovich
introduces the literary metaphor of “two abysses.” According to him, Dmitry is a man filled with
moral contradictions, and thus capable of contemplating “two abysses” simultaneously: the
“abyss of lofty ideals” above and the “abyss of the lowest and foulest degradation” beneath.?
The prosecutor coins his metaphor in order to patch the narrative that otherwise contains gaps, to
dispel the potential sympathy of the public for Dmitry, and to show that despite several good
qualities—his past generosity, his desire to help his father’s servant Grigory whom he
unintentionally wounded—Dmitry still is a murderer. In his response to the prosecution, the
lawyer Fetyukovich objects to Ippolit Kirillovich’s use of pseudo-psychology, which, he argues,
prompts “novels even from the most serious people.”?® Although the intuitive and more
levelheaded Fetyukovich succeeds in giving a more truthful account of the events on the fateful
night of the murder, his defense fails precisely because Fetyukovich (quite like Ippolit
Kirillovich) cannot stop at the right time, and his storytelling degrades gradually into several
self-contained but irrelevant “novels.”?’ Not satisfied with the fact that he had already explained
why Dmitry could not have killed and robbed his father, Fetyukovich supplies his listeners with
two additional, rather odd tales. According to Fetyukovich, Dmitry could not have committed a
theft because the ill-fated money of his father did not exist at all. Further, Fetyukovich suggests
slyly that if even Dmitry killed his father, he should not be considered guilty because Fyodor
Pavlovich was a bad father. As Dostoevsky illustrates, the effect of this literary itch to tell all
criminal melodramas that one could possibly imagine leads to Dmitry’s tragic conviction; by

showing the jurors that he has no faith in Dmitry’s innocence (as his legal argument continue to
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contradict each other), Fetyukovich annuls all of his previous stories as containing no objective
truth outside themselves.

Dostoevsky’s The Brothers Karamazov, a masterpiece that grew out of the novelist’s
decade-long experience observing the new adversarial court, labeled the outcome of Dmitry
Karamazov’s trial as a “judicial error.” A close look at this “judicial error” shows that whatever
Dostoevsky chose to disguise under this term was a far more complex cultural and ideological
observation. In the long run, a judicial error was not a term but a disguised critique directed
against new adversarial courts. These courts challenged Russia’s monarchy by providing a public
forum for all political, social, and spiritual concerns of the era. The lawyers, who argued that an
outrageous phenomenon like Nechaev could have risen only in Russia, a country with an
oppressive government, undoubtedly provided a voice to many others who had no access to a
public forum of this sort. Thanks to the literary talents of Russian lawyers, transgressive liberal
ideas—deemed by Katkov deliterous to the art and business of justice—resounded all across
Russia. While in some instances the sophisticated excurses into history, contemporary politics,
sociology, and psychology could have lead Russian jurors astray, the freedom of speech
practiced in courts brought about a certain important change within Russian society. On the stage
of Russia’s new courts, the lawyers discussed current issues (be it politics or psychology), thus
undermining the hegemony of Russian literature and teaching Russian society that not only
Onegins, Pechorins, and Bazarovs possessed meaningful stories, but the lives of those

anonymous Ivanovs, Petrovs, and Sidorovs deserved a novel of their own.

Katkov’s Further Criticisms of New Courts: The Courtroom as a Moral Void and Rhetorical

Hell
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Katkov’s editorials provided a major influence on the conemporary public debates
concerned with post-reform courts. The first public trial took place in 1866, two years after the
judicial statutes of 1864 announced the reform of Russia’s judicial system. Setting up the new
system seemed almost like an impossible affair; it required time and effort, and, most
importantly, it required a new team of legal professionals (judges, prosecutors, and lawyers) who
could handle the challenges of conducting a public trial by jury. They had to know how to how
to make a persuasive legal case, and how to speak in court. As the first trials by jury took place,
the art of court speech developed rapidly into one of the most popular late imperial genres. It was
widely admired by newspaper readers and fiction writers. Excitement about the new courts hung
in the air. In his editorials, even Mikhail Katkov expressed in his editorials at the time
satisfaction with the new trial by jury, which was initially frequently hailed by contemporaries as
the “living court” (zhivoi sud). This cheerful term characterized the court as a place of a lively
and dialogic legal discussion enhanced by the adversarial procedure and, thanks to the
participation of defense lawyers, more humane toward individuals on trial. 2 The affirmative
label mirrored the overall feeling that the new court was a humane and just place, where justice
was achieved through an objective and lively legal negotiation.

Katkov’s attitude towards new courts underwent a major and fairly sudden
transformation during the Nechaev trial. However, even in his Nechaev editorial one can still see
the remnants of Katkov’s positive attitudes towards the new court. Katkov introduced the notion
of the court as a moral void, but he refrained from criticizing the principles upon which the new
court was organized. Katkov opened his editorial with the following cautious statement:

The new system of court justice is organized so well that it might even seem that

things could easily run by themselves, without the intervention of people serving
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it. Indeed, we got off to a very good start with the reform. Although the same
people run it, the process of justice undoubtedly gained from the change in the
ways the courts are organized. In addition, whatever you say, we have many
worthy and gifted people. However, we totally agree that even for gifted and
respectable people a high and substantive mental development is a must, and our
courts would not lose from it. This condition is especially important in those cases
that involve the foundations of human morality and public order and fall under the
jurisdiction of courts, whose responsibility it is not to simply resolve individual
cases by punishing the guilty and acquitting the innocent, but to improve the
morality of their respective societies.?
By drawing the attention of his readers to the “moral development” of legal professionals and by
endowing them with the responsibility of improving their society’s mores, Katkov opened a door
for further criticisms against this professional group. The post-reform court, as any other court
throughout human history, was destined to run into the same old conflict between law and
morality. However, in the post-reform courtroom the question of morality became more urgent.
Before the judicial reform of 1864, the court system was divided by class. The post-reform
courtroom transformed into a meeting ground for Russia’s estates and classes. A Russian jury
could consist of nobles and civil servants, merchants and peasants, townspeople and
raznochintsy, but the composition of each given jury varied depending on the location of the
trial. In rural areas, peasants formed the majority on juries, while in Saint-Petersburg, for
instance, many jurors were civil servants.®® This diversity in the jurors’ social background meant
that each jury was very unique in terms of their system of values. Frequently even the judges had

a very hazy idea of what to expect from jurors, who earned the nickname “mysterious strangers”
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from the prominent imperial jurist Anatoly Koni.”3! In the context of social diversity that
changed the face of Russian justice, Katkov’s call to judges and other legal professionals to treat
the courtroom as a school of moral values was not an easily achievable task, since in most cases
the jurors, judges, and lawyers differed widely in their political, social, and spiritual beliefs and
values.

As one might expect, Katkov did not fail to apply the criticism of the insufficient “moral
development” to Russian judges. According to him, Russian judges were contaminated by the
spirit of false liberalism, which meant that they aspired to appear liberal while having only a
vague understanding of liberalism’s “true meanings.”*? As compared to their colleagues in the
West, Katkov argued, Russian judges compensated for their lack by adopting a parodically
exaggerated liberal rhetoric. In his editorial, Katkov dedicated substantial effort to mockery of
the rhetorical embellishments employed by misguided and pretentious Russian judges, whose
demeanor the journalist contrasted with the imagined reserve, reasonableness, modesty of British
or French judges:

Freeing the defendants who were acquitted and with whom the court
became sufficiently acquainted during the trial, a British judge would have
said: “Go, you are free. Your actions are not punishable by the law to
which the prosecution referred. However, remember that you came
dangerously close to committing a serious offense.” [. . .] However, [the
British judge] most likely would not have said in a state of exaltation:
“Defendant! Your place is not on this shameful bench, but among the
public, your place is among us!” [. . .] In the circumstances of this trial one

cannot find reasons for a proclamation of this kind, and it can be explained
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only as a tribute to civilization, in this case somewhat unnecessary. An
English or French judge would simply say: “Defendant, answer the
question.” In our court, the judge would say: “Mister So and so, would
you be so kind to explain?” or “Dear Sir! The member of the court (the
rank, an honorific title, and last name follow here) would like to ask
you...” The presiding judge in other countries would not say anything of
this kind; such fine flowers of speech, such mutual introductions,
reminiscent of a salon, where people gathered for a pleasant conversation,
are not allowed in the courtrooms in other countries, where the mores are
more vulgar.®
In this passage, Katkov obviously drew on the fact that, indeed, during the Nechaev trial many
defendants were acquitted and freed directly in the courtroom.®* However, he remains
conveniently silent about the fact that many of those acquitted during the trial had served
substantial time in jail prior to the trial, despite not having any connection to Nechaev or the
murder, and knowing nothing or very little about his revolutionary organization.*® Katkov also
conveniently endows his imaginary British judge with the ability to impose a moral judgment
upon defendants. He specifically suggests that, unlike Russian judges, a British judge would
have pointed out to the defendants their dangerous proximity to crime. It is noteworthy that in
order to sway the reader to his side Katkov invoked in his readers the sense that a judge must
judge, rather than reminding them about the objective fact of legal life: the primary duty of a
judge was to remain impartial while presiding over the trial, considering the evidence, and

assuring that correct legal measures are applied to the verdict.
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In addition to his criticism of the judges’ insufficient “moral development,” Katkov
articulated in his editorial yet another criticism, this time directed against Russian lawyers,
whom he charged with abusing their right to exercise freedom of speech in the court of law. In
his editorial, Katkov drew an ominous vision of the courtroom as a rhetorical hell, where the
freedom of speech granted to Russian courts by the judicial statutes of 1864 is hijacked by
unscrupulous lawyers and their defendants. Entrusted into the hands of lawyers, whom Katkov
painted as selfish pursuers of personal benefits, freedom of speech transforms uncannily into an
opportunity for lawyers to awe their public with fancy sophisms and to inculcate the “immature
minds” of the Russian youth with politically harmful ideas and topsy-turvy moral reasoning.*
Describing the role of lawyers during the Nechaev trial, Katkov argued that they, as a group,
posed a great danger to the society not because they defended criminals, but because, in the heat
of legal debates, they frequently fell victim to their own rhetoric, sliding into a mode of
defending the idea of crime per se:

If in human dealings, even under best of conditions, things cannot go
without errors, if in the courtroom the lawyer is not always able to observe
the divide between the truth and untruth, if, in the heat of litigation, he is
carried away by his own words (because he vainly desires to triumph over
truth itself, or he has a more noble motive and feels compassion for the
“unfortunate” who entrusted himself to his care), and if he is resolved to
sacrifice the truth, let it be for the benefit of the criminal, and not the
crime. If you absolutely have to, exonerate the man and argue, as much as
your conscience allows, that he is not guilty of the crime, or that, contrary

to the statement of the prosecution, his deed was not criminal, do not say
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that a bad thing is good, and, whatever this law might be, do not obstruct it
in the court of law. If you don’t like the law, protest against it in a
different place in whatever fashion suits you, but do not dare to protest in
the courtroom, which rests upon this law and has no meaning outside of it.
If nothing else holds you back, there are some simple rules of propriety.
You still want to look like a civilized person, you know when to wear a
tailcoat and when a simple frock, and you do not pay visits without a tie.
Try, in the very least, to preserve your decency. And if the chatterbox
cannot prevent himself from chatting away, then | dare to say, you, our
esteemed judge, have the right to stop him at that very moment as he
pronounces the words that possess him more than he possesses them.®’
Interestingly, in this argument as in his discussion of Russian judges, Katkov once again refrains
from discussing the actual duties and functions of lawyers. Indeed, his satire is directed at one of
the lawyer’s primary legal responsibilities: introducing the public to an alternative perspective on
the acts of his defendants. This device—blaming the lawyer or judge for something that
constitutes his primary professional duty and surrounding the notion of “legal” with an aura of
parody, falsity, and personal moral failure—is integral to Katkov’s later anti-court treatises.
Furthermore, by likening the business of justice to the habit of choosing one’s clothing, Katkov
makes it feel like the task of finding out the truth is rather uncomplicated. One just has to make
the appropriate choices by listening to one’s moral voice, then he has to choose the right topics
and words to discuss it in order to shed the light onto the case in question.
However, the lawyers (because of their moral faults and political biases)—Katkov

argued—tended to make un-organic narrative choices. In other words, they chose to talk about
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topics that had little to no relevance to the trial, the so-called “red herrings,” introduced into the
courtroom debates purely for the sake of elevating their own status as public figures and
champions of various political and social causes. The parodical image of the lawyer as a
courtroom “chatterbox,” who is possessed by his own words, quickly made its way into Russian
fiction, giving rise to the wave of literary texts that mocked courts and lawyers in the manner of
Katkov.2® The reason for the success of this type of parody was, of course, its comical appeal,
but also the resistance of Katkov and perhaps of Russian society as a whole to the arguments
delivered in courts that sought to acquit individuals based on the external, political or social,
circumstances. Undoubtedly, in the intellectual context, where both social and legal reasoning
still remained a novelty, they made an easy target for journalistic bullying. Continuing with his
line of thought and arguing against the use of social criticism in court, Katkov claimed that
during the Nechaev trial the discussion of student rights was used by lawyers as a ploy to
transform the courtroom into a political showcase:
Throughout the Nechaev trial, there was unending talk about student
uprisings. Our students have many friends. Not only the newspapers write
on their behalf, but the lawyers defend them in the courtroom, and the
defendants themselves occasionally act as lawyers. We do not know how
admissible this is on the part of defendants, but at least for them it is
natural. They are nihilists. However, the lawyers are expected to defend
their clients from criminal charges, instead of discussing the general issue
of student rights. It is not good to take advantage of the university youth’s

immaturity by befuddling them with newspaper articles and
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proclamations. But is it any better to use for the same purpose the sacred
right of the court to freedom of speech?*®
A bit further in his editorial, Katkov describes how freedom of speech was “abused” during the
trial, when the defendants (whom he continues to call “nihilists””) were given the floor. The trial,
he argued, did not enlighten the “nihilists” about their misguided thinking, but encouraged them
to grow fonder of it due to the supportive environment of the courtroom:
At the closing of the trial, the defendants were allowed to speak. And here,
one barked a poem, and the other seized the opportunity to show off in
front of the judges. The latter, a young man of twenty-two, was more
corrupted than others, but also more distinguished because of his
superficial gleam of culture. Under other circumstances, he would have
perhaps turned out to be a good Russian force [russkaia sila]. Because of
his ambition and dreams of becoming a hero of the revolution, he was
seized by deceit. The litigations did not soften him. They only made him
wrap his revolutionary coat tighter. Instead of pouring out his soul to the
public, he broke into a cold and abstract speech about the significance of
spilled blood for the revolutionary effort.
In these two passages, Katkov draws a disturbing picture of Russian lawyers vis-a-vis their
defendants, the revolutionaries. In Katkov’s interpretation of the trial, the revolutionaries are
depicted as morally corrupted individuals, pathologically unconcerned with the committed
murder, and egotistically preoccupied with their self-image as the heroes of revolution. By

offering this dark collective portrait of the defendants, Katkov indirectly projected the negative
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image associated with the defendants—their human callousness, political vanity, and fondness
for meaningless rhetoric—onto their defenders.
Although Kakov’s assertions about the Nechaev trial were largely hyperbolic, the
rhetorical accessibility and intimate tone of his writing insured that his editorial provided the
intellectual prototype for the subsequent depictions of lawyers in newspaper journalism and
fiction. Katkov made it explicit in his editorial that he was writing for ordinary readers, not for
Russia’s legally-savvy intellectuals. Moreover, throughout his editorial Katkov continually
described himself as a part of a certain “public,” who felt bewildered by the trial’s corrupted
logic. Katkov affirmed a common ideological ground with his “public”:
[W]e believe that, in our capacity as a public, we don’t simply have the
right, but it is our duty to learn from the lessons that this trial offered in
abundance. We must comprehend the issues that the trial raised, and, most
importantly, we have to take over the task of defending “someone” who
might feel wronged by the trial. This “someone” is common sense, which
was attacked many times throughout the trial.
[...]
The public was left in a state of bewilderment. The criminals were
punished according to some article of the criminal law, but the way of
thinking that informed their actions was not simply left untouched, it was
even praised. Nihilists are being exiled, nihilists are being jailed, but the
nihilism itself is held in high esteem in the court of law.*

Although the “public” was used by Katkov in a rhetorical sense, the intimate and assuring tone

of his writing must have been appealing at least to some readers, especially because Katkov
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ascribed to “them” the important function of the guardians of common sense and morality
against the ideological faddism of lawyers and nihilists. Of course, by stressing the role of the
public in safeguarding reason and traditional values, Katkov succeeded in directing the attention
to the alleged madness of the courtroom taken over by erratic and immoral legal professionals.
Similarly, Katkov’s penchant for using the pronoun “we” instead of a more modest “I” projected
the impression that, in fact, a large segment of society disapproved of the ways in which modern
trials were conducted, and Katkov was their designated speaker. This also eventually affected the
ways in which the writers and journalists began to perceive their role when writing about courts
and lawyers; vis-a-vis the letter of law, they were the voice of conscience and reason as well as
holistic thinkers, who possessed the power of seeing the truth through the rhetorical and
ideological webs spun by lawyers. This model was, for instance, successfully applied by
Dostoevsky in The Brothers Karamazov. By appending to his novel a long section dedicated
exclusively to the trial, Dostoevsky created a contrast between the courtroom storytelling with its
irrelevant rhetoric and spurious social insights and the rest of the novel, with its true-to-life
observations of the novelist-narrator.

After his Nechaev editorial, Katkov assumed the role of unofficial judge in matters
concerning legal justice by quickly publishing in his newspaper several important articles dealing
with Russian courts.*? Katkov’s charges against the courts remained the same, but two months
after the trial of the nihilists he came up with a new accusation. This time he claimed that
Russian courts acquitted the defendants whose guilt was confirmed beyond reasonable doubt too
frequently, arguing that these acquittals (as well as other legal troubles) were due to a certain
“organic error” inherent within the new court’s organization.*® Katkov used the exaggeratedly

comical, hyperbolic examples of acquittals to support his claim. For example, Katkov cites a
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court speech, supposedly given by a lawyer from Kishenev, but neither this lawyer’s name nor
the details of the trial are revealed to the reader. According to Katkov, the lawyer addressed his
jurors by saying: “Dear Sirs of the Jury! Not long ago | was defending a thief, and you acquitted
him. Then | defended a different thief, and you acquitted him also. Now | am defending the third
thief, and I am sure you will acquit him as well.”** While confirming the authenticity of this
example seems impossible, the emphasis that Katkov places on the absurdity of the lawyer’s
expectation that his defendant will be acquitted is reminiscent of the same motif in Dostoevsky.
As discussed further below, in the trial chapters of The Brothers Karamazov, Dostoevsky
depicted with great sarcasm provincial ladies, who arrive to the courtroom expecting to savor the

spectacle of Mitya’s acquittal and release, despite the fact that they believe him to be guilty.

Literary Lawyers Respond to Mikhail Katkov, the “Tsar of Phrase Mongering”

While it might seem improbable that the efforts of a single person provided the ultimate
angle from which the courts and lawyers were perceived and treated in public discourse, his
influence in matters of law was an undeniable fact of public life in late imperial Russia. In 1883,
one of the most eloquent Saint-Petersburg lawyers Sergey Andreevsky addressed the jurors in
the courtroom with a speech that, among other things, highlighted the importance of jurors’
voices for the new public court. In this speech, Andreevsky used a smart pun, which passionately
refuted the accusation of incompetence thrown against Russian jurors by a certain prominent
journalist. This journalist, whose name Andreevsky diplomatically omitted from his speech,
dismissed the verdicts of Russian jurors as the “court of the street” (sud ulitsy). The offensive
label betrayed this journalist’s distrust of jury trials, where, in his opinion, the process of legal

justice was dangerously entrusted into the hands of semi-literate peasants and lowlifes, incapable
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of analyzing complex legal problems and passing reasonable verdicts. Andreevsky refuted this

harsh point with the following playful subversion:
Recently one journalist dared to describe jurors as coming “from the streets.” But,
contrary to what he intended, | view this word not as a verbal abuse against trial
by jury, rather a definition that keenly combines the two most valued features of
this court. It is true: you are the street! We are gladdened by that. The air is fresh
in the street. Without exceptions, we all go there. Eminent or insignificant, we are
all equals there because we feel secure before people’s eyes. Before the ‘street’
nobody allows himself to forget about shame. Let’s remember the funeral the
prosecutor talked about yesterday: when you follow the deceased beloved in the
street, strangers take their hats off and make the sign of the cross. In the street, a
sick person is helped, and a poverty-stricken person gets alms. “The street” will
stop a wrongdoer and will catch a running thief! When a misfortune befalls your
home—a robbery, murder, fire—where do you run for help? To the street.
Because there you can always find people ready to serve the principles of
universal justice. Bring these principles to our courts. Let justice come from the
street because the lawmaker himself wished to take his judges precisely from
there, and not from the offices and salons. 4

Remarkably, Andreevsky seized the interpretive opportunity that was offered by the ill-intended

“street metaphor,” showing through his evocative examples that the voices of jurors, enriched

through their knowledge of life, were the “fresh air” of legal justice that prevented courts from

transforming into lifeless punitive mechanisms.
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Although Andreevsky omitted the name of his mysterious opponent, the jurors
undoubtedly recognized in this description the persona of the influential journalist and editor of
Moskovskie Vedomosti Mikhail Katkov. By 1883, Katkov had established himself as the most
dedicated ideologist of absolutism and avid critic of public courts, which beginning with the
1870s became one of the main targets for his venomous journalistic anathemas.*® Because of the
violent tone of his editorials and catchy metaphors, Katkov’s depiction of post-reform courts and
lawyers impacted the ways in which fiction writers began to portray Russia’s young legal
culture. Andreevsky, a literary man himself, was well aware of the fascinating power of
Katkov’s words, that according to the comment by Vasily Rozanov were “larger and smarter”
than Katkov himself. Indeed, Katkov’s words, upon emerging from under his pen, somehow
succeeded in blurring the difference between fact and fiction, at least in the matters of legal
justice. Not accidentally, in his oral refutation of Katkov he directed his effort at subverting
Katkov’s language, first and foremost, directing the attention of his listeners to the positive
aspects of being an ordinary person “from the street.” Jurors, Andreevsky argued with
confidence and conviction, were the “fresh air” of legal justice. Their common sense and
freedom from legal clichés guaranteed that Russian courts remained lively, humane, and just.

The influence of Mikhail Katkov’s legal views on Russian public can be understood only
in the overall context of the tradition of social and political criticism in Russia. From 1871 till
1887 Katkov kept on returning to the same types of legal criticisms, developing and fine-tuning
them with each consecutive court case covered in his newspaper. Although many of the
aforementioned accusations thrown against new courts were criticized by liberal publications
(first and foremost, by Vestnik Evropy [Messenger of Europe]), Katkov’s arguments and

approach to legal culture gained a strong foothold in Russian journalism, and gradually seeped
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through into Russian prose and poetry. This phenomenon of Katkov’s overwhelming influence in
legal matters can be explained by the nature of Russian public sphere, unaccustomed to any other
types of social and political criticism except those that were delivered via fiction and offered a
moral lesson. While the journalists from Vestnik Evropy argued in support of new public courts
by explaining the mechanisms of legal justice, in which the deferral of justice for the duration of
the trial and suspending moral judgment did not equate with the miscarriage of justice, Katkov
responded to each trial in media res, mulling over each minute detail or absence of a “deserved”
moral condemnation, while using an evocative “we” typical for his writing and an immediate and
furious torrent of striking examples, visual descriptions, and catchy “Katkovian” phrases.
Katkov, a philologist by training, understood better than his colleagues-jurists that for the
readers, who could steal a peak into the new “court theater” only via his court chronicles and
editorials, a vivid description was worth more than a rational explanation of why a new public
court was bad. Katkov evoked on the pages of Moskovskie vedomosti the theatrical feel of a
public trial, drawing the reader first into his web of his rhetoric. Katkov specifically focused on
recreating the ambiance of the courtroom. By describing the courtroom as a fiction writer would,
Katkov projected the persona of an authoritative witness who attended the trial in person, and
therefore was qualified to pass judgment on court proceedings. Katkov’s aggressive attacks
against courts seemed to project his confidence in the existence of a strongly opinionated

Russian public, first, and the consensus of this public with his opinion, second. Not surprisingly,
in part due to his skilled use of rhetorical devices, Katkov gradually became an opinion-maker in
legal matters. Although there were other journalists and publications more qualified to make
judgments about Russia’s legal reform, Katkov and his Moskovskie Vedomosti embodied the

success of newspaper journalism, which began to thrive during the era of the Great Reform. With
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its more immediate reactions to current events and a larger audience, newspapers like
Moskovskie Vedomosti could reach the readers faster than previously influential “thick journals.”
In the article published shortly after Katkov’s death, the lawyer Konstantin Arsen’ev
evaluated his impact on Russian culture with the following bitter summary: “Whatever doctrine
or criticism the preacher proselytizes, the certainly talented, decades long sermon would
undoubtedly create among his listeners a certain mood. A certain sum of sentiments and views
would spread among them.”#” Undoubtedly, Arsen’ev, a lawyer by profession, meant first and
foremost Katkov’s sermons directed against Russian courts. Arsen’ev was one of the so called
“literary lawyers,” a group of prominent lawyers, who in addition to their legal careers
established themselves as reputable literary critics and journalists.*® The articles penned by
“literary lawyers” provided the main opposition to Katkov’s anti-court propaganda. After the
appearance of Katkov’s fateful editorial in which he finally proclaimed that Russia’s new legal
system contained an organic error, “literary lawyers” embarked on the mission to discredit
Katkov. In 1872, Boris Utin, a journalist and professor of law, published in Vestnik Evropy a
long article titled “The Chronicles of Court Justice. Dedicated to Moskovskie vedomosti.”* In his
insightful article, Utin attempted to subvert Katkov’s influence in legal matters by exposing his
deceptive rhetorical strategies. Utin, who knew legal procedures, argued that Katkov’s criticisms
of the new court had nothing to do with the actual trials, but instead expressed Katkov’s unease
with courts as Russia’s most liberal institution. In the article, the law professor also pointed out
that Katkov was intentionally misleading his readers by reporting on important cases prior to
their completion. Utin viewed Katkov as nothing more than a rhetorically skilled and
manipulative politician (a “tsar of phrase mongering” [tsariok frazy] as Utin nicknamed him),

who used catchy phrases to sway the public to his side.>® Katkov’s “organic error” does not exist,
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Utin argued, and Katkov complained on account of “minor legal setbacks,” i.e. problems that
were resolved at a later point of each respective trial. °! Utin’s points might have carried a lot of
weight with the readers of Vestnik Evropy; however, the sheer length and complexity of Utin’s
reasoning and writing assured that his important counterpoints remained largely impenetrable,
perhaps only drawing more attention to Katkov’s ideas, labels, and his invective journalism.

Despite their passionate defense of new courts and constructive criticism of Katkov’s
anti-court proaganda, the literary lawyers achieved nothing beyond re-focusing the attention of
the public on Katkov and making his ideas grow into a well-established cultural trope. While
Katkov’s claims lacked in legal substance, his rhetoric generously compensated for this lack.
Katkov’s journalism, which inhibited the gray area between literature and newspaper writing,
actualized the idea of an “organic error” into an effective literary tableaux by fleshing out
forcefully the descriptions of courtroom settings, judges and lawyers, and the representations of
thoughts and speeches of these characters. Thus, gradually the idea that Katkov sketched in his
first editorial emerged as a set of actual ready-to-use literary representations. The trope also
possessed an ideological significance: it provided a convenient blanket term for any
philosophical objections that a writer like Katkov (or Dostoevsky) could have harbored in
regards to legal woes.

The debate about public justice that was unfolding within the journalistic sphere of the
time between Mikhail Katkov and literary lawyers and their disagreements over the issue of
whether there was or wasn 't an organic error within the new legal system transformed the court
into an ideological or civic spectacle. While this spectacle was played out via the medium of
texts, the powerful and frequently scandalizing rhetoric of this debate insured that the eyes of the

Russian readers were on it. Katkov was undoubtedly the winning party in this debate, especially
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because his vocabulary and tropes became very important in all later discussions of public justice
(in fiction as well as in journalism). However, while the newspaper readers undoubtedly enjoyed
his fiery, lively style, the dialogic exchange between Katkov and literary lawyers was also very
important. First and foremost, it enriched the repertoire of civic sentiment in legal matters
available to the public. Because the transition to public justice in Russia was so sudden (and
without a precedent in the previous legal history), the public was very limited in their repertoire
of response to public trials. On the whole, they were illiterate about legal terms and issues, and,
as many contemporaries pointed out, the public generally lacked the habit to think about issues
civically. The debates between Katkov and the literary lawyers provided a great example of how
a civic individual must think and react to contemporary events. They provided the public with a
symbolic model, which showed all different ways of how one could think about a public trial. By
arguing publically over various legal issues, Katkov and the literary lawyers offered to their

readers the images of civic thought, speech, and behavior.
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CHAPTER 4
Dostoevsky, Literary Lawyers, and the Ethics of Feelings
So, tell me, am I trying to discredit the legal profession and the new
courts? God forbid: I would only like us all to become a little better than
we are. This is a most modest wish, but alas, a most idealistic one. | am an
incorrigible idealist; I am seeking sacred ideals; | love them, and my heart
thirsts after them because | have been so created that | cannot live without
sacred ideals—otherwise, is there any point in worshipping them?
Fyodor Dostoevsky, “Apropos of the Kroneberg Case,” A
Writer’s Diary, February 1876.1
The hysterical environment at the trial of Dmitri Karamazov makes it hard for the reader
to see that in the cosmology of this complex novel, feelings are intertwined with the success or
failure of court justice. Buried under the layers of overwrought gestures, over-processed rhetoric,
and explosive Dostoevskian “erotica,” the important feeling of empathy remains almost
invisible. However, the characters of the novel who truly empathize with Dmitri Karamazov
deliver honest and unadorned testimonies that point towards the truth, while the characters who
are enslaved by legal conventions fill the narrative space of the courtroom with confusing and
irrelevant chatter. For Dostoevsky, this philosophical mindset—the privileging of truth-
illuminating feelings over legal formulas, which from now on I will call the “ethics of
feelings”—became the imaginative recipe for “better justice,” not susceptible to irrelevant

distractions and petty ambitions. Contemporaries were very well aware of Dostoevsky’s

penchant for depicting feelings, but many viewed his overreliance on them as yet another
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manifestation of what they saw as his sadistic writerly personality and backward ideology. This
outlook stalled the study of Dostoevsky’s last novel The Brothers Karamazov because it was
understood by many as a failed attempt at realism. In this chapter, | argue that, unlike these
critics, the literary lawyers Anatoly Koni and Sergey Andreevsky went against the grain,
appropriating Dostoevsky’s ethics of feelings for the purposes of court justice in Russia. While
Koni credited Dostoevsky with promoting a more tolerant attitude towards criminals, Sergey
Andreevsky became the first critic to solidify the status of The Brothers Karamazov as a realist
novel by arguing that karamazovshchina had become the expression of Russia’s new reality,

especially of the reality showcased in Russian courts.

PART I
The Brothers Karamazov: A Novel about Justice and the Importance of Feelings

[...] I must admit, these are not even thoughts, but some kind of
feelings...

Fyodor Dostoevsky, “Apropos of the Kroneberg Case,” A
Writer’s Diary, February 1876.2

A lot has been said about Dostoevsky’s aversion to trial by jury and to lawyers, the two
fascinating cultural novelties that were introduced into Russian courts by the judicial reform of
1864. Some scholars and readers of Dostoevsky felt that he rejected trial by jury because of the
crude storytelling that went on in court. This storytelling reduced the complexity of life to legal
clichés, thus removing crime “as if it were a hat” and “mechanizing the human being,” as a
consequence losing the ability to see the true essence of guilt or innocence.” In a recent study of
Dostoevsky’s attitudes towards trial by jury, Gary Rosenshield points to the author’s disapproval

of the way Western legal practice was imposed in Russia, without consideration for its
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compatibility with the local customs and understanding of justice.* While the aforementioned
take on Dostoevsky’s animosity towards all things legal rings true, I want to highlight yet
another important facet in Dostoevsky’s legal attitudes, which seems fairly obvious, although
until now it has received no attention. Dostoevsky arrived on the legal scene of the 1860s with an
open mind, like everybody else excited about trial by jury. Indeed, according to the memoir of
his wife Anna Grigorievna, Dostoevsky frequently expressed his approval of the “just and wise
verdicts” of Russian jurors.® Dostoevsky’s attitudes changed only in the 1870s, after he became
deeply entangled in the details of several trials, penning the articles for his Writer’s Diary
specifically criticizing the shortcomings of the new trial. While his attitudes might have been
affected by the negative publicity that the new courts received from Mikhail Katkov and his
newspaper Moskovskie Vedomosti [Moscow News], Dostoevsky jumped on the bandwagon of
criticism directed against the new courts for a quite different reason. In 1876, he wrote in his
Writer’s Diary about two trials in particular: Kairova and Kornilova trials. In each instance,
Dostoevsky criticized the lawyers for their rhetorically powerful, but deceptive court speeches.
In his opinion, these court speeches misrepresented the events, inculcated the public with
erroneous ethical views, and affected the ability of the public to feel compassion. By un-teaching
the public to experience feelings in a natural way—to cry when a child cries and to be enraged at
her tormentor—the new legal culture interfered with the society’s ethics on the whole,
transforming cruelty and injustice into a culturally accepted norm.

Not accidentally, throughout the chapters on the trial of Dmitri in The Brothers
Karamazov, Dostoevsky emphasizes feeling. The ability to feel and experience compassion is
associated with the truth. Dostoevsky shows lack of feeling as the major impediment on the road

towards a just verdict. In his depiction of the trial of Dmitri Karamazov Dostoevsky
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demonstrated that feelings—the innate ability of a human being to empathize with another
human being—endow the individual with an intuitive understanding of justice. In contrast to the
emotive understanding of justice, the more abstract and unemotional path of law was depicted by
Dostoevsky as disempowering to reason and ethical sense, a trap luring the court into an
inescapable maze of legal abstractions and civic common places.

The idea that one’s feelings should be integral to legal justice began to emerge in
Dostoevsky’s mind as he observed contemporary trials. Scholars and biographers of Dostoevsky
frequently point out that the author had very conflicted attitudes towards trial by jury. In the
1870s, he became deeply engaged with several criminal trials, but almost immediately developed
a distaste for the ways in which trial by jury, conducted in accordance with the new legal ritual,
belittled the significance of feelings for legal justice. For Dostoevsky, justice rested, first and
foremost, on the ability of a given society to feel a genuine Christian sympathy for those
“unfortunates” (neschastnye), as the criminals were nicknamed by many ordinary Russians,
whom fate threw into the whirlwind of a trial. A just verdict was for Dostoevsky a sublime
moment, which advanced all participating individuals—whether they were sitting on the trial
bench, presiding at the desk of the judges, or observing the trial from the seating area for the
public— towards a deeper understanding of individual guilt, enlightening all involved parties
about their responsibility for all injustices taking place in this imperfect world. A just verdict
could be neither an easy acquittal without repentance on the part of the criminal, nor an
exceptionally cruel penalty imposed upon the criminal by society. One arrived at a just verdict by
observing the individuals on the trial bench attentively and compassionately, by trusting one’s
ethical sense and intuition, and by being wary of framing the complex and elusive phenomena of

life within inflexible legal cliches.
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The idea of feelings’ importance for legal justice emerged in Dostoevsky journalism
especially prominently after the notorious Kroneberg trial. This trial, which took place in the
Saint-Petersburg District Court in 1876, became famous because it involved a child victim and
ended in the acquittal of the defendant. The man on trial, a certain Kroneberg, was arrested after
his housemaid Agrafena Titova reported to the police that her master was abusive towards his
six-year-old daughter, beating her frequently and with excessive cruelty. The witness, a lower-
class woman, brought to the police the birch rod or rather a Spitzruten (a big stick, generally used
to punish soldiers, not children), with which Kroneberg was whipping his daughter, and the girl’s
blood-stained clothes. The trial confirmed that Kroneberg was indeed brutal with his child.
However, Vladimir Spasovich, one of Saint-Petersburg’s most respected and eloquent lawyers,
persuaded the jurors to acquit Kroneberg. His main argument was that while Kroneberg was a
poor model for how to bring up children (Spasovich described him as a poor pedagogue [plokhoi
pedagog]), his behavior was not by any means criminally punishable. Spasovich argued that
Kroneberg did not differ from the majority of Russian parents, who punished their children in the
same physically violent, barbaric fashion.

While Spasovich did not exaggerate in claiming that birching was a common punishment
in Russia, Dostoevsky refuted his excuse furiously. In his opinion, rhetoric of this kind
encouraged the jurors as well as the whole society to look indifferently at the tears of an innocent
child, too young to understand the injustice or to speak on her own behalf. Dostoevsky was also
enraged by the rhetoric of the defense that denigrated witnesses and the child herself. In order to
whitewash Kroneberg, his lawyer argued that the girl had acquired some bad habits, and the
father had to punish her in order to correct her vices. Upon reading about the trial in the

newspaper Golos [Voice], Dostoevsky responded furiously. He argued that court speeches a la
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Vladimir Spasovich were detrimental to the society’s moral health because they interfered with
the existing system of ethical values, based in the Scriptures, thus un-teaching the society to feel
pain for the suffering of the other. Another point that displeased Dostoevsky was the undeniable
fact of Spasovich’s literary talent. For Dostoevsky (as well as for the remainder of Russia’s
educated society), the ability to influence others with words imposed a certain moral requirement
upon the individual who possessed the literary gift. Dostoevsky viewed Spasovich’s success in
the courtroom as the misapplication of literature for the unholy purpose of making the jurors and
Russian society insensitive to the pleas of the “insulted and injured.”

In his account of the Kroneberg trial, Dostoevsky foregrounded the idea that one’s
feelings were the best way to understand whether something was fair or not. Unlike the intricate
legal rhetoric that hindered the individual’s ability to see the truth clearly, feelings worked in a
very simple fashion. If something did not feel right, if it seemed cruel or unfair, then it was not
right, and it was cruel and unfair. In his response to the Kroneberg trial, Dostoevsky positioned
himself as a feeling subject vis-a-vis the backdrop of the human indifference promoted in
Russia’s new courts. He insisted that his reaction to the trial was not based on any logical
reasoning, but on the intuitive feeling that something went horribly awry during the Kroneberg
trial. Describing his reaction to the trial, he wrote: “I must admit, these are not even thoughts, but
some kind of feelings.” ® Contrary to Dostoevsky’s seeming humility—because these are merely
feelings, Dostoevsky suggested to his readers, you are free to ignore them, if you can—his
account of the Kroneberg trial projected an apocalyptically disturbing vision of the court. In the
courtroom, inspired literary rhetoric, traditionally the mirror of Russian spirituality and civic

feeling, was hijacked by unscrupulous professionals in order to mask abuse and injustice.
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Transformed into an empty rhetorical device, the speeches of lawyers sought to falsify the truth

and reality itself. Dostoevsky wrote:
[Kroneberg] was accused of “torture”—that charge alone was dreadful. Mr.
Spasovich began directly by rejecting any notion of torture. “There was no
torture; the child was in no way abused!” He denied it all: the “spitzrutens,” the
bruises, the blows, the blood, the honesty of the prosecution’s witnesses—
absolutely everything—that’s a remarkably bold tactic, an assault, if you will, on
the conscience of the jury; but Mr. Spasovich is well aware of his own strength.
He even repudiated the child and her tender years; he destroyed any pity for the
child among his audience and tore it from their hearts by its very root. The cries
of “Papa! Papa!” “that went on for a quarter of an hour” while the child was being
beaten (and even if they only lasted five minutes)—all this disappeared, while in
the foreground appeared “an active little girl with a rosy face, laughing, sly,
perverse, with secret vices.” His audience all but forgot that she was seven years
old. Mr. Spasovich cleverly obfuscated her age as the thing most dangerous for
him.’

A bit further, Dostoevsky formulates his attitudes towards the speech of the lawyer even more

bluntly, accusing the lawyer of glossing over the crime, in an attempt to prevent the rise of

natural, human feelings of disgust in the public:
[A]s I already mentioned, he needs to destroy in you all sympathy for the child.
And although he has in stock a lot of devices to do so, he is still afraid that the
sufferings of the child will invoke in you (heaven forbid!) human feelings. And

your human feelings are dangerous to him.®
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From this speech on the role of the lawyer in the trial emerges the figure of the future fictional
lawyer Fetyukovich, a man who knows the rhetorical mechanics of the trial well, but who is
deprived of a certain moral “compass,” the lack of which manifests itself in the ease with which
Fetyukovich toys with society’s important ethical non-negotiables.

In his article about the Kroneberg trial, Dostoevsky also stressed the importance of heart-
felt testimony, i.e. the testimony of the witnesses whose souls were unmarred by legal phrase-
mongering. For Dostoevsky, such unscripted and emotional testimonies were highly superior to
the scripted argumentation of lawyers. The uncomplicated testimony of Kroneberg’s housemaid
Agrafena Titova, from Dostoevsky’s point of view, provided a far more illuminating insight into
the trial than the complex, but insincere and agenda-driven storytelling of Vladimir Spasovich.
Dostoevsky was swept away by the special ability of such genuine witnesses as Agrafena to
convey with a few simple words the panorama of cruelty, pain, and emotional damage.
Dostoevsky specifically mentioned the testimony given by Agrafena to the police. Allegedly,
describing what had happened to the child in the aftermath of the abuse, she said: “Now the child
sits alone and does not speak to anyone.”® For Dostoevsky, these words were incredibly eloquent
because they arose immediately from the witness’ heart, filled with pain for another human
being: “In these words one does not simply hear a deep sympathy, but one also sees the attitude
of a sensitive observer, who looks in pain at the sufferings of a tiny and abused creature of
God.”'% For Dostoevsky, the simple and genuine speech radiates healthy compassion, which
arises within the non-legally savvy, lower-class people naturally. Overall, the naturalistic
approach to justice as a universal, animal-like impulse is typical for Dostoevsky. In his article,
Dostoevsky even compared Agrafena to a hen, flapping her wings in defense of her baby-chicks,

thus further naturalizing justice: making it, plain and simple, into a feeling. Remarkably,
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Agrafena’s heart, unlike the hearts of legally savvy witnesses, remains unaffected by the harmful
sophistry propagated in contemporary courts, which Dostoevsky nicknamed in his article
sarcastically as the “school of perverted wit and cold-heartedness” (shkola izvorotlivosti uma i
zasusheniia serdtsa) where “every healthy feeling is distorted” (shkola izvrashcheniia vsiakogo
zdorovogo chuvstva).!! Considering that the topic of feelings was central to how Dostoevsky
viewed contemporary trials, it comes as no surprise that the trial of Dmitri Karamazov
(Dostoevsky’s only fictional depiction of a trial by jury) zoomed in on emotion as the driving
force behind the judicial error that took place during this famous fictional trial.

Before I turn to the analysis of Dostoevsky’s treatment of feelings in Dmitri Karamazov’s
trial, I want to touch upon the ambiguity of the term “judicial error.” Although this term belongs
among the oldest phenomena of legal life (in England, the House of Lords was handling judicial
errors as early as the fourteenth century), it lacks a straightforward definition.'> Among the
primary meanings of “judicial error” is the failure of the court to reach a correct verdict. This
means that either an innocent person was convicted, or a guilty defendant acquitted. However,
the same term might refer to a great range of procedural errors in court justice. Among the
judicial errors of this type would be the unintentional or intentional errors of judges, if, for
instance, the judge applied the right law incorrectly, chose the incorrect law, or made a mistake
in the legal procedure. In addition to the aforementioned judicial errors, the following legal
irregularities also fall under the category of judicial errors: any further inaccuracies in legal
procedure, errors related to the improper behavior of lawyers, and even the way the court handles
the murky balance between legal and moral justice.’® Because the legal term “judicial error”
invokes a wide range of meanings, its literary hypostasis should be handled with even more care.

The multiplicity of meanings is the core quality of literature; for this reason, it is highly
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implausible that in his most ambitious philosophical novel Dostoevsky wished to apply this term
in any singular way. Although as a court-goer and newspaper reader Dostoevsky was
unquestionably aware of the “judicial error’s” multiple meanings, as a fiction writer he produced
a text that conflated the legal meanings of this term with the meanings related to human nature
per se. Numerous legal irregularities during the trial—the failure of the judge to prevent the court
from hearing the damaging testimonies of raging witnesses and a hysterical defendant and the
unrestrained rhetoric of lawyers—do not explain fully Dostoevsky’s message as to what went
awry during the trial. I would like to argue that Dmitri’s wrongful sentence is neither The
Brothers Karamazov’s primary nor even secondary focus. There is plentiful evidence in the
novel to suggest that for Dostoevsky this term became encrusted with multiple intangible
connotations: the moral, psychological, and societal shortcomings which became exposed during
the trial and contributed to the perception that both the verdict and trial were nothing more than a
superficial legal farce. The verdict is wrong not because Dmitri is innocent, but because the
majority of human interactions in The Brothers Karamazov are corrupted. Absorbed by their
petty ambitions, the witnesses are incapable of telling the truth. Furthermore, even familial
relations acquire the aura of crime. For example, the Karamazovs are united not through their
familial love, but through mutual hatred and maliciousness. In this world, crime spreads like
plague, and the reader begins to view the social network within which the Karamazovs are
entangled as a priori criminal. lvan did not kill; however, he was the first to suggest to
Smerdyakov that parricide is permissible. Dmitri did not kill, but, in his hatred, he came
dangerously close to murder. Smerdyakov killed, but his act was provoked by Ivan’s specious
reasoning and provocative suggestions and Dmitri’s unrestrained hatred. Thus, in the novel the

verdict is a judicial error because it placed the burden of responsibility and punishment on one
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person, thus obscuring “hidden crimes™: i.e. the collectively perpetuated offense against
humanity, which expresses itself through human indifference or a culture of hatred cultivated
within the Karamazov clan.

The trial of Dmitri Karamazov is saturated with emotion, but, as Dostoevsky illustrates,
the feelings of the participants in this legal spectacle have very little relevance to justice. The
public at Dmitri’s trial are excited about the upcoming legal spectacle, but exhibit no human
empathy for the defendant and his family. In fact, within the novelistic universe of The Brothers
Karamazov, possession of a certain legal expertise seems to correlate with a high degree of
ethical myopia. The public is depicted as too excited about the upcoming trial, and too agitated
by the presence of a star lawyer in their insignificant provincial town. The public arrive at the
trial “burning with impatience” after, as the narrator mentions, two months of “discussion,
supposition, exclamation, anticipation.” The setup of the trial—the anticipation of an exhilarating
court spectacle along with the public’s solid knowledge of the “legal script”— makes the
attendees of the trial perceive the court as if it were a theatre. The court becomes even more
theatre-like, as the narrator describes the exceptional over-crowdedness of the courtroom. As we
learn, “All the tickets were snapped up,” and some additional seating was set up behind the table
of the judges. Nevertheless, many spectators stood throughout the whole trial, “in a closely
packed lump, shoulder to shoulder.”**

Another theatre-like aspect of the trial comes into view as we realize that neither the
public nor experts and witnesses have any genuine empathy for Dmitri and his family and lovers,
whose lives were affected by Fyodor Pavlovich’s death and Dmitri’s arrest. The public observes
the trial as if it were a play, where a tragedy exists only for the duration of the spectacle, and is

undone as soon as the curtain falls. Dostoevsky reduces the emotions of the public to the
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parodical antagonism between the town’s ladies, masochistically enamored by Dmitri’s
brutishness, and their husbands, jealous of Dmitri’s irresistible male appeal. As we learn from
the narrator, more than half of the public in the courtroom are ladies. Despite the
overwhelmingly great number of ladies in the courtroom, their presence does not transform the
court into a more spiritual and humane place. Because of Dmitri’s reputation as a “conqueror of
women’s hearts,” the ladies are simply curious about the women in his life, his fiancée Katerina
Ivanovna (a proud and aristocratic girl) and lover Grushenka (a local “hetaera”). More than
anything, they want to see for themselves why both Fyodor Pavlovich and his son Dmitri were
driven to insanity by a seemingly “plain tradeswoman” Grushenka. The narrator describes the
ladies of the audience comically, specifically stressing the emotion associated with their
courtroom presence: their “hysterical, greedy, almost morbid curiosity.”*® The husbands of the
ladies do not provide a more positive moral alternative to their wives. The “morbid curiosity” of
the ladies is juxtaposed with the jealousy and anger of the town’s husbands, most of whom hold
a grudge against Dmitri (either because of jealousy or due to a past conflict). Describing the
faces of the men attending the trial, the narrator says: “One saw stern, scowling faces, some
quite angry, and not a few of them.”*® By providing a sketch of the public’s emotions,
Dostoevsky projected the image of the courtroom as a place devoid of justice. A priori deprived
of the true feeling of Christian love and compassion, Dmitri’s trial opened up the floor of the
courtroom to base passions: jealousy, anger, plain nosiness, desire for revenge, competition, etc.

Aside from the aforementioned base emotions, the rest of the public manifest no feelings
for the defendant whatsoever. Their emotion is directed exclusively at the exciting legal

spectacle. The public is excited to be in the courtroom, they want to see a show, and they want to
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be a part of it. The narrator describes the mental and emotional state of these indifferent
spectators as follows:
[S]ome of the visitors were even almost merry and quite indifferent to Mitya’s
fate in itself, although, again, not the case under consideration, everyone was
concerned with its outcome, and the majority of the men decidedly wanted to see
the criminal punished, except perhaps for the lawyers, who cared not about the
moral aspect of the case, but only, so to speak, about its contemporary legal
aspect.t’
The obsessive preoccupation of these spectators with all things legal (and perhaps their
unconscious infatuation with the scabrous details that spread before the trial) makes them forget
about the human tragedies lingering in the background. The death of a father, chaotic childhoods
of the Karamazov brothers, Dmitri’s imprisonment, and disgrace brought upon Dmitri’s women:
these legitimate human concerns are fully absent from the minds of the public, preoccupied with
the pretentious grandeur of the “case.”

The lawyers form a very special group among the attendees at Dmitri’s trial. As a by-
product of their professional training, they are depicted as lacking any empathy. Civic clichés
and the need to play a certain role in the courtroom take over their emotional selves, thus
transforming the trial into a mechanism driven by political and social agendas. The prosecutor
Ippolit Kirillovich, the lawyer Fetyukovich, and even the judge are preoccupied with the desire
to appear modern and liberal, consequently hijacking the courtroom as the stage for their civic
aspirations. From the narrator we learn, for instance, that the judge’s “chief goal in life was to be

a progressive man.”*® Describing the feelings of the judge towards the Karamazov case,
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Dostoevsky mentions that the judge took a “passionate view” of the Karamazov case, but “only
in a general sense.” Dostoevsky writes:
[The judge] was concerned with the phenomenon, its classification, seeing it as a
product of our social principles, as characteristic of the Russian element, and so
on and so forth. [...] But his attitude towards the personal character of the case, its
tragedy, as well as towards the persons of the participants, beginning with the
defendant, was rather indifferent and abstract, as, by the way, it perhaps ought to
have been.!
Once again, this characterization betrays Dostoevsky belief that the court of law as well as
professional legal training were instrumental in extracting all human qualities from a human
being, thus depriving justice of its “air”: human empathy. Indeed, nobody can experience a
passion in a “general sense,” which for Dostoevsky was simply a different way of saying that
even the judge was completely indifferent to Dmitri’s fate.

The novel juxtaposes the indifference of legal professionals with the expressiveness of
the material evidence. Dostoevsky puts on his fictional display stand the items seized at the
crime scene that invoke the bloody tragedy and appeal to the feelings of the public (and
Dostoevsky’s own reader) with more urgency than either the verbal exchange between the
lawyers or testimonies of witnesses. The narrator mentions that the evidence stand displayed
Fyodor Pavlovich’s “blood-stained white silk dressing gown,” the silent witness of the old man’s
sudden and violent death. The brass pestle that Dmitri cast away in Fyodor Pavlovich’s garden
after accidentally striking his father’s old servant Grigory with it testifies about the emotional
turmoil in Dmitri’s love-sick soul and speaks volumes of the unresolved issues in the Karamazov

family. Mitya’s pistol that he loaded in order to kill himself and that was snatched from him after
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the arrest also bears witness to the Karamazov tragedy, but it goes almost unnoticed during the
trial as the public becomes more and more engrossed with the legal showmanship of the
prosecutor Ippolit Kirillovich and lawyer Fetyukovich.

In contrast, the novel associates all genuine feelings and the ability to tell the truth with
the characters who are unaware of legal conventions. The testimonies by these characters are
fairly simple and are deprived of rhetorical adornments. The only two voices during Dmitri’s
trial that possess this charismatic simplicity belong to Fyodor Pavlovich’s old servant Grigory
and Dmitri’s pious brother Alyosha. The choice of these characters as the truth-tellers is not
accidental. Grigory’s voice is privileged over others because Dostoevsky cherished the Russian
peasant, to whom he ascribed the best national features, including the innate gift for Christian
compassion. Alyosha is capable of truth-telling because of his Christian values and the habit of
living a simple and spiritual life in a monastery. Precisely because Grigory cares deeply for his
young master, his testimony does not stray off into irrelevant realms and provides only the most
vital insights into Dmitri’s life and character. The truth, told compassionately, endows Grigory
with the special authority that earns him respect from the motley crowd in the courtroom.
Moreover, the inner conviction that he is doing the right thing protects Grigory from feeling
intimidated by the impressive legal decorum, to which other, more educated witnesses fall easy
prey:

It should be noted that Grigory Vasilievich stood up in the courtroom not in the
least embarrassed either by the grandeur of the court or by the presence of the
huge audience listening to him, and appeared calm and all but majestic. He gave
his testimony with as much assurance as if he had been talking alone with his

Marfa Ignatievna, only perhaps more respectfully. It was impossible to throw him
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off. The prosecutor first questioned him at length about all the details of the
Karamazov family. The family picture was vividly exposed to view. One could
hear, one could see that the witness was a simple-hearted and impartial man. With
all his deep respect for the memory of his former master, he still declared, for
example, that he had been unjust to Mitya and ‘didn’t bring the children up right.
Lice would have eaten the little boy but for me,” he added, telling of Mitya’s
childhood. ‘And it wasn’t good for the father to do his son wrong over his
mother’s estate.’?°

Grigory is an important voice during the trial. His tone is neither pretentious nor hysterical.
Describing his speech, the narrator specifically stresses the essence of Grigory’s eloquence: “The
old servant spoke calmly, without unnecessary words, in his own peculiar language, and it came
out as terribly eloquent.”?! Because of his calm and unembellished manner of expressing
himself, Grigory helps to focus the ethical sense of the public by directing their attention towards
the important things. For instance, his speech emphasized the need to consider that Dmitri was
not treated fairly by his father, and set an example of how to put aside any personal offenses: as
Grigory did, when he publicly forgave Dmitri for attacking and hurting him.

Like Grigory, Dmitri’s pious brother Alyosha possesses the gift of the honest, empathetic
word. The narrator describes Alyosha’s speech as follows: “Alyosha testified modestly and with
reserve, but an ardent sympathy for his unfortunate brother kept obviously breaking through his
testimony.”?? Once again, sincerity of feeling is paired in Dostoevsky’s novel with a simple
mode of expression. Unlike the overly rhetorical lawyers and witnesses, Alyosha describes the
events in a concise and reserved fashion, without drawing any attention to his own humble

persona and without trying to impress anyone. Similarly to Grigory, Alyosha acknowledges his
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brother’s faults in all honesty, but also accounts for his brother’s merits. The narrator says: “[H]Je
outlined his brother’s character as that of a man who, if he was indeed violent and carried away
by his passions, was also noble, proud, and magnanimous, ready even for any sacrifice that was
wanted of him.”?® During his testimony, Alyosha does not try to cover up the facts that might
compromise his brother.

The ability to attune to his brother’s emotional world (not accessible to others due to their
emotional distance from the defendant) provides Alyosha with the intuitive knowledge that his
brother indeed did not commit the murder. Justifying his irrational belief in Dmitri’s innocence,
Alyosha refers to his feelings. Alyosha says to the court: “I was always convinced that at the
fatal moment some higher feeling would always save him, as it did indeed save him, because it
was not he who killed my father.”?* Here, the “higher feeling” (in Russian: “vysshee chuvstvo™)
refers to Alyosha’s inner conviction that a Christian feeling prevented his brother from
committing a murder. However, for Alyosha this Christian feeling is linked to an ability to
perceive the world emotionally. Dmitri Karamazov is sinful, and he spreads a lot of drama and
pain around, but he pays for the emotional pain inflicted on others with the feeling of guilt that
consumes his own heart. Overall, the trial brings to the fictional forefront the turmoil within the
heart of this important character, as right at the beginning of the trial Dmitri confesses to all of
his sins, but denies murdering and robbing his father:

I plead guilty to drunkenness and depravity, [...], to idleness and debauchery. [...]
But of the death of the old man, my enemy and my father—I am not guilty! Of
robbing him—mno, no, not guilty, and I could not be guilty: Dmitri Karamazov is a

scoundrel, but not a thiefl?®
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While some important evidence points against Dmitri, Dostoevsky depicts the court as unable to
read the subtle psychological clues that point to Dmitri’s innocence. Unlike the insensitive court,
Alyosha has a strong emotional grasp of his brother’s personality, which allows him to see quite
clearly that his brother is not a murderer. The court, which we observe from the narrator’s point
of view, looks at the statements by the defendant’s brother with skepticism. Nevertheless, for
Dostoevsky Alyosha’s brotherly feelings are like an invisible umbilical cord, connecting him to
the investigation in a very personal way and making him into one of the most insightful and alert
witnesses. During his court testimony, Alyosha suddenly recollects a conversation with his
brother, which provides a confirmation for Dmitri’s story about the origins of the money that
everybody in town saw Dmitri spend after Fyodor Pavlovich’s death. Contrary to the argument
of the prosecution, the defendant argued that the money in question was the remainder of three
thousand roubles that he received from his fiancée Katerina lvanovna. Recollecting a strange
conversation with his brother a few days prior to the murder, Alyosha suddenly realizes that
when his brother pounded on his chest during the conversation, he was pointing to the amulet
that contained the remainder of Katerina Ivanovna’s money. Alyosha’s demeanor during the
testimony suggests that he tells the truth (he jumps at his sudden recollection), but the court
remains immune to his simple honesty, discounting it as the natural impulse to cover up for his
brother.?®

Dostoevsky discriminates between the types of feelings that erupt in the courtroom
during the trial of Dmitri Karamazov. The deeply Christian feeling of empathy provides the
intuitive access to truth: such are the feelings of Grigory and Alyosha. Saturated in the spirit of
Christian forgiveness, Grigory looks easily beyond the fact that Dmitri attacked and almost killed

him, and the pious Alyosha forgives his brother’s debauched ways in a more conscious, but
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deeply Christian way. However, the feelings that come not from a spiritual place, but instead are
nurtured by sensual passions, do not have in Dostoevsky the same power to awaken truth-
seeking intuition. These feelings of passion, jealousy, injured pride, fear, and excessive nosiness
provoke hysteria, make all involved individuals act selfishly and drive the court further away
from the correct verdict. Similarly, the public exposé of private affairs triggers the worst qualities
in the public. The overabundance of scandalous details and love triangles (Fyodor Pavlovich—
Dmitri—Grushenka; Dmitri—Katerina Ivanovna—Grushenka; Katerina lvanovna—Dmitri—
Ivan) transform the public into a crowd of hedonistic spectacle-seekers. When Katerina lvanovna
testifies, only Dmitri turns “white as a sheet”: either out of his sense of guilt towards the woman
whom he betrayed, or in fear of the potential damage to his fiancée’s honor that a public
testimony of this kind would entail. The emotion that animates the public, however, is limited to
pure curiosity, as the narrator’s account of the courtroom suggests. The narrator says:

The moment she appeared, something extraordinary swept through the courtroom.

The ladies snatched their lorgnettes and opera glasses, the men began to stir, some

stood in order to get a better view.?’
This comment invokes a parody, as Dostoevsky sets up the courtroom as if it were a theatre.
When observed through lorgnettes and opera glasses, even Katerina Ivanovna’s most intimate
secret, revealed in front of everyone, begins to look like an act within a play, failing to incite any
true sympathy for the unhappy circumstances that forced this young woman to put her private
life on public display. From Katerina Ivanovna we learn that a few years back her father
embezzled money, and the family had to urgently come up with five thousand roubles in order to
save him from jail. Not knowing any other solution to her problem, Katerina lvanovna came to

Dmitri, begging him to help in exchange for any favor. To her surprise, Dmitri gave her the
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money, and let her go without demanding “favors” in return for his generosity. Describing this
young woman, the narrator mentions the strong impression that Katerina Ivanovna’s testimony
left upon him: “I had chills and trembled as I listened; the courtroom was dead silent, grasping at
every word.”?® However, only a few sentences later the narrator points out the unpleasant
consequences that this honest testimony brought upon the witness herself. The touching story of
Katerina lvanovna almost immediately after the trial turns into dirty gossip, with the “ladies”
insinuating that the story was perhaps not entirely accurate, namely, at the point where Dmitri
supposedly let Katerina Ivanovna go with a “respectful bow.”?°

As the trial progresses, Dostoevsky shows that not all genuine feelings help to illuminate
the truth. The feelings of Katerina Ivanovna, Grushenka, and Dmitri’s brother Ivan border on
hysteria and have nothing to do with the Christian feelings of love and compassion. These
characters are incapable of grasping the truth intuitively, as all of their testimonies are driven by
fickle passions. Grushenka is connected to her lover in the most carnal way, which makes her
testimonies largely unreliable. She is the first to fall under the spell of the collective hysteria that
ensues at the moment of Dmitri’s arrest, immediately proclaiming Dmitri’s and her own guilt: “I
am guilty of it all, we’ll go to penal servitude together!”*? Later she explains her frenzied
confession as the impulsive response to the havoc that ensued during Dmitri’s arrest: “Everyone
was shouting that he had killed his father, so | felt that | was guilty, and that he had killed him
because of me.”®! While Grushenka voices the idea that was passionately supported by
Dostoevsky himself —“Everyone is guilty”—one can barely argue against the tragic impact of
her hysterical confession on the outcome of Dmitri’s trial. The same happens to Katerina
Ivanovna. After Ivan, in a state of mental breakdown, claims publicly the responsibility for his

father’s murder, Katerina Ivanovna panics and testifies against Dmitri, showing to the court a
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letter in which the latter mentioned his desire to murder his father. Katerina lvanovna does so in
order to save Ivan, for whom she developed feelings after Dmitri’s arrest. While the judge and
prosecutor are aware that Katerina Ivanovna is not a reliable witness, they nevertheless take
advantage of her frenzied state, thus solidifying the evidence against Dmitri:
The judge and the prosecutor tried, of course, to calm her down. | am sure that
they were all, perhaps, ashamed to be taking advantage in such way of her frenzy,
and to be listening to such confessions. I remember hearing them say to her: “We
understand how difficult it is for you, believe us, we are not unfeeling,” and so
on—and yet they did extract evidence from the raving, hysterical woman.®2
Here, Dostoevsky depicts the court as lacking both, emotional intelligence to understand the
witness’s change of heart and the professional integrity that would make it inadmissible to
interrogate a mentally and emotionally unstable witness.

However harmful passionate testimony by a raging witness might be, Dostoevsky viewed
pre-meditated speech—by lawyers, professional experts, or others opportunists—as the ultimate
source of untruth in the courtroom. Already during the aforementioned Kroneberg trial,
Dostoevsky became deeply enraged by the staple rhetorical techniques used by lawyers in order
to discredit a witness or to sway the public to their side. For instance, he lashed at the lawyers for
their desire to assert themselves as elegant and witty speakers at the expense of truth and human
decency:

Do you know, I think it is very difficult to remain and to preserve yourself as an
honest person when you have to be so concerned about saving your sharpest
witticism till the end so as to leave a burst of laughter behind you. Such concern

itself is so trivial that it must finally drive out everything serious from a person.
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And besides, if one has not saved a witticism for one’s exit, then it has to be

invented, and for the sake of a witty word, “one spares neither mother nor

father.”3?
Worried by the misuse of the court as a stage for one’s selfish ambitions, Dostoevsky disliked
the idea that the medium of literature was exploited by lawyers in order to achieve selfish goals.
In the courtroom, one talked in order to create an impression of wit, to make a name within the
contemporary legal milieu, or to receive immediate and selfish gratification by making one’s
opponent look silly or insignificant. All of these personal agendas, as Dostoevsky showed in his
Kroneberg article and The Brothers Karamazov, had nothing to do with the search for truth. In
order to arrive at the truth during the trial, one had to travel the winding road of contradictory
evidence while staying open to various interpretive opportunities. A scripted professional speech
by a lawyer or expert witness was an impediment on the road to justice because it ignored reality
in order to deliver a specific, pre-conceived vision of events. The lawyer and his expert witnesses
argued that the defendant was innocent, and the prosecutor and his witnesses argued the
opposite.

Before I turn to the speeches by Dmitri’s lawyer Fetyukovich and prosecutor Ippolit
Kirillovich, the main targets of Dostoevsky’s sharp-tongued criticism, | will address briefly his
treatment of the expert testimony. In his depiction of expert witnesses (the medical celebrity
from Moscow and two local doctors, the old Herzenstube and his younger colleague doctor
Varvinsky), Dostoevsky focuses on how the medical experts make the familiar details of
Dmitri’s life almost unrecognizable by translating them into the nonsensical language of
psychiatry. This “translation” is significant because it affixes to Dmitri the convenient label of

madness, while Dostoevsky shows the opposite: Dmitri is stuck in his debauched ways, but he is
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neither mad nor incorrigibly evil. Furthermore, the label of madness that is invoked during the
trial, rather formally, by the defense, is even harmful. It allows the court to acquit the defendant
without giving him the option to repent. While Dostoevsky describes the testimonies of the
medical experts parodically (all three doctors make rather comical statements about Dmitri’s
mental health based on the fact that he entered the courtroom gazing straight ahead), the writer is
especially unforgiving of the testimony by the famous Moscow doctor. In his depiction of the
speech by the medical celebrity from Moscow, Dostoevsky draws attention to the thinly-veiled
nonsense, which is delivered by the doctor as the last word in psychiatry:
He spoke at length and cleverly about “mania” and the “fit of passion,” and
concluded from all the assembled data that the defendant, before his arrest, as
much as several days before, was undoubtedly suffering from a morbid fit of
passion, and if he did not commit the crime, even consciously, it was almost
involuntary, being totally unable to fight the morbid moral fixation that possessed
him. But, besides this fit of passion, the doctor also detected a mania that, in his
words, promised to lead to complete insanity.>*
In his speech, the doctor transforms the familiar and emotion-laden details of Dmitri’s life (his
erratic day-to-day existence, drunkenness, and fatal infatuation with Grushenka) into a list of
disconnected psychiatric terms. Dostoevsky exposes the human impotency of the speech by the
Moscow doctor by comparing it to the emotionally gripping testimony by the local doctor
Herzenstube. Herzenstube testifies twice, first as a medical expert and then as a regular witness.
In his role as an ordinary witness, Herzenstube has a much deeper insight into Dmitri’s life. His
words become particularly powerful when the doctor speaks with empathy about Dmitri’s

deprived childhood. Gradually, Herzenstube’s little story, which Dostoevsky nicknames almost
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dismissively as an “anecdote,” acquires the narrative power of the account given to the court by
Fyodor Pavlovich’s servant Grigory. Similarly to Grigory, old Herzenstube—whose name
incidentally contains the German word for “heart”—speaks with great pain and endearment
about Dmitri, whom he met for the first time as “a tiny boy, left alone in his father’s backyard.”%
Seized by his memories and overwhelming feeling of empathy, the doctor forgets about the
ominous charge lingering in the background, and shares with the court a story about a child,
neither loved nor cared for by anyone, who receives the first gift in his life, a mere pound of nuts,
not from his father, but from a complete stranger. The story ends in a cathartic fashion, as
Herzenstube describes Dmitri’s return to town. Upon his return to town, the grownup Dmitri
pays his first visit to Herzenstube, in order to thank the doctor for the pound of nuts given to him
more than a decade earlier.®® Although the old doctor speaks in broken Russian, the narrator
mentions that his speech produced a “certain favorable impression on the public.”*” Once again,
the eloquence of the feeling is depicted by Dostoevsky as superior to the eloquence that stems
from ability to manipulate the public with fancy rhetoric.

Among the testimonies delivered at the trial, the speeches of the prosecutor Ippolit
Kirillovich and defense lawyer Fetyukovich strike the reader as pre-scripted and therefore ill-
suited to address properly the quick pace of the trial, with its unexpected revelations and changes
in evidence. They also contain the most untruths, precisely because the words of the lawyers do
not stem from the immediate emotional response to the trial. However, the utter indifference
inherent within court speech as a genre is masked by both lawyers, as they charm the public with
the superficial emotionality of their literary speeches. For Dostoevsky, this reliance on the poetic
word for a selfish purpose—a public victory, fame throughout Russia, vain dreams—constituted

a major offence against literature and Russian society as a whole. Indeed, during an era that was
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enamored by literature, literary aspiration meant something different than what it means for us
today. To be a man of letters implied adherence to ideals and ethical principles, to which one was
dedicated wholeheartedly. In this context, the poetic word had to be employed ethically, as a
means of transmitting one’s ideals to the society, thus making it into a better and more humane
place. For Dostoevsky, the famed author of Poor Folk and The Insulted and Injured, the words
of the lawyer lacked the necessary moral integrity, while its surface literariness tricked the public
into believing that whatever was preached in the courtroom was of some universal moral
significance. Thus, it was the emotionally arousing power of court rhetoric that disturbed
Dostoevsky the most. For the novelist, the poetic language of legal professionals was responsible
for obscuring the truth, by substituting the real circumstances of the case with verisimilar
rhetorical constructs.

Dostoevsky’s depiction of the court speeches by the prosecutor Ippolit Kirillovich and
Dmitri’s lawyer Fetyukovich comprises the most frustrating pages in the novel. Their speeches
delight the public at Dmitri’s trial, but simultaneously exasperate Dostoevsky’s readers, who
cannot help but view the courtroom rhetoric as a maddening detour from the truths about Dmitri
and the Karamazovs that by this time they have learned from the novel. Although the court
speeches are wittily constructed, not a single word rings true, as these speeches create an
altogether different reality, filled with the unimaginable horrors, and abiding by some outlandish
moral principles. In this manner, the Karamazov family acquires imaginary symbolic
significance, serving as a reminder of Russia’s rapid advancement towards the chaos of “moral
degradation.”® While one is entertained to read about the trial as it overflows with Dostoevsky’s
signature “scandal scenes,” the main feelings that arise after the reading are disappointment and

irritation. The readers cannot help but wonder what all this drama has to do with Dmitri
198



Karamazov, whom they have come to know as a rather ordinary Russian sinner: a man of carnal
passions and a drunkard, but neither a murderer nor a villain. Remarkably, unlike his
contemporary and the editor of Moskovskie Vedomosti Mikhail Katkov, who criticized the
lawyers for hijacking the courtroom as a political stage, Dostoevsky shifted the focus from the
social and political to the “eternal” aspects of justice. He posed a question that seemed more
basic, but yet more urgent: Can one expect to arrive at a just verdict by following a legal script?
Expectedly, the answer to this question was a definite “no.” Because of their predetermined
roles, neither the prosecutor nor the lawyer were capable of offering any important insights into
the heart of the criminal matter.

While Dostoevsky looked suspiciously at both the prosecutor Ippolit Kirillovich and
lawyer Fetyukovich, the lawyer emerges in his novel as a presence significantly more harmful to
society’s ethics. Dostoevsky depicts Fetyukovich as a soulless professional, animated not by
ordinary human feelings but by rhetorical and lawyerly tricks. Dostoevsky crafted this character
carefully and artfully, endowing Fetyukovich with powerful charisma, the essence of which
remains an “enigma to everyone.”3® In part, his enigmatic influence is due to his strange
professional immunity from the tragedies of others. From the narrator we learn that the
townspeople thought that Fetyukovich took over Dmitri’s case “for sport” and “for the sake of a
certain juridical brilliance, in order to omit none of the conventional strategies of defense.”*® His
at times outrageous defense techniques confirm this guess. Without any moral reservation,
Fetyukovich subverts all taboos, arguing, for instance, that even a murder is not a crime if a
father was as bad as Fyodor Pavlovich. He says to the public, frozen in their anticipation of yet

another impressive rhetorical move:
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But even then the killer did not kill—I assert it, | cry it aloud—no, he merely
swung the pestle in disgusted indignation, not wishing to kill, not knowing that he
would kill. Had it not been for that fatal pestle in his hand, he would perhaps only
have beaten his father, and not killed him. He did not know as he ran away
whether the old man he had struck down was killed or not. Such a murder is not a
murder. Such a murder is not a parricide, either.*
The parodic depiction of this speech belies Dostoevsky’s intense alarm about the effects of such
rhetoric on society. Describing the upsurge of emotion after Fetyukovich’s speech, Dostoevsky
rings an alarm at the fact that the public is strangely undisturbed by the moral topsyturvydom of
the lawyer’s ethical views:
[T]he rapture that burst from his listeners at this time was unrestrainable, like a
storm. To restrain it now was unthinkable: women wept, many of the men also
wept, even two of the dignitaries shed tears. The presiding judge submitted and
even delayed ringing his bell: ‘To trespass upon such enthusiasm would amount
to trespassing upon something sacred,’ as our ladies cried afterwards.*?
By juxtaposing the morally questionable argument of Fetyukovich with the powerful response to
his rhetoric from the public, Dostoevsky cautions his readers about the potential toxicity of such
views. Despite the obvious gap in Fetyukovich’s reasoning—the murder remains a murder, no
matter what—the public accepts his falsity as a part of the trial, thus passively collaborating with
Fetyukovich in his quest to make morality subservient to legal rhetoric.
To sum up, in his novel Dostoevsky offered a critique of the new trial by jury that was
directed against what he perceived as a significant lack within the new system: the emotional

insensitivity encouraged by new court towards people’s woes along with the courts’ blind
200



reliance on legal formulas. In turn, the privileged position of courts, great authority of lawyers,
and visibility of contemporary trials imbued Dostoevsky with the fear that in certain instances
the court was responsible for teaching Russian society the wrong values, for instance, to trust
more in legal procedures and to disregard feelings and intuitive sense of right and wrong. Not
coincidentally, already during the Kroneberg trial, Dostoevsky lamented the damage that the new
courts seemed to inflict upon the ability of his contemporaries to feel pity (zhalost’) for others.
Trying to shock his contemporaries into a renewed awareness that their ability to “feel” right
from wrong might be at stake, Dostoevsky wrote already in 1876, during the Kroneberg trial:
“This pity [zhalost’] is our treasure, and it is a terrible thing to tear it out of our society. When a
society ceases to pity its weak and oppressed, it will itself become afflicted; it will grow callous
and wither; it will become depraved and sterile.”*® In his understanding of the new legal system,
the lawyers played a grave role in un-teaching the society to feel pity. Dostoevsky denounced the
logic of the closing statement by Vladimir Spasovich, who argued that it was unreasonable to
punish his client Kroneberg for beating his daughter because most Russians beat their children.
Similarly, in his novel Dostoevsky exposed the inherent falsehood of Fetyukovich’s assertion
that the murder of a bad father should not even be considered a murder. Dostoevsky’s last novel,
which provided a fictional site for a judicial disaster, offered the worst case scenario for what can
happen when, misguided by lawyers and their flowery deceptions, the participants of the trial

stop trusting their feelings.

PART II: Literary Lawyers Turn the Tide in Dostoevsky’s Criticism

A word about a great artist, who knew how to access the secret and frequently
silent strings of the heart in a forceful and profound way, cannot be inappropriate
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among professionals, who dedicated themselves to the study of the norms that
reflect people’s inner need for justice and their search for the ways to enforce it.

Anatoly Koni, from a speech about Dostoevsky at the Juridical
Society in Saint-Petersburg (1881)*

Much scholarly attention has been devoted to Dostoevsky’s dislike of contemporary
courts, while the reception of his writings by those who formed the intellectual elite of Russia’s
new legal milieu remains unexplored even today. How did the legal professionals respond to
Dostoevsky’s anti-legalism, and what did they think of The Brothers Karamazov, a novel that
seemed to ultimately condemn their profession? Paradoxically, despite Dostoevsky’s
uncompromising rejection of their profession, the literary lawyers embraced Dostoevsky’s
words, recasting him as an ally in their defense of the courts as sites of humane justice and re-
reading his works in a way that turned the tide not only in the reception of Dostoevsky as a
cultural figure, but also altered the mode in which literary critics began to approach
Dostoevsky’s last novel The Brothers Karamazov. In this section, | revisit the literary lawyers
Anatoly Koni and Sergey Andreevsky in an attempt to restore the impact of these important
critics on contemporary thought about Dostoevsky and his cultural significance. These two legal
professionals, whose friendship was strengthened by their long-term literary collaboration, were
a visible presence within the literary milieu of Saint-Petersburg. Both men were passionate
readers and lovers of literature, and, despite their liberal leanings, were prone to idealize their
favorite author. However, they succeeded in pushing their thinking about Dostoevsky beyond the
ordinary clichés of Dostoevsky as an obscurantist, staunch enemy of all things legal, or defender
of all “insulted and injured.” In his speeches about Dostoevsky, Anatoly Koni promoted the
image of the novelist as a holistic visionary, who, through his gift of empathic intuition, was

capable to discern the continuity between legal and moral justice. Sergey Andreevsky succeeded
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in shifting the criticism of The Brothers Karamazov from the ideology-based critique of
Dostoevsky’s persona to the actual literary virtues of this important novel in providing the
psychological and emotive insights into characters and their environment. In the remainder of
this chapter, I will discuss the criticisms directed at Dostoevsky’s art before the literary lawyers
Koni and Andreevsky joined the conversation about this important, but controversial author. |
will also discuss how Koni and Andreevsky reinterpreted Dostoevsky’s alleged rejection of legal
culture as the novelist’s admirable effort to look at the problem of law through the lens of
universal oppositions: good vs. evil, truth vs. lies, and indifference vs. human compassion.

By the time the literary lawyers Koni and Andreevsky joined the debate about the place
and significance of Dostoevsky for Russian culture, the cult of Dostoevsky had already emerged.
As scholars point out, beginning with the 1870s Russian literature, culture, and intellectual and
spiritual life were barely conceivable without Dostoevsky.*® However, the death and highly
publicized funeral of the great author in 1881 finalized the entrance of Dostoevsky into the realm
of Russian cultural myths. Dostoevsky’s funeral provoked an unprecedented outpouring of grief.
A huge crowd, somewhere between thirty and forty thousand people, came to the funeral of their
beloved writer, which took place at the Alexander Nevsky Lavra in Saint-Petersburg. The funeral
drew a lot of attention from Russian society, which helped transform the fact of his death into an
important historical event, as the figure of Dostoevsky began to signify different things for
different groups of Russian society. The poem “At Dostoevsky’s Coffin” [U groba
Dostoevskogo] was penned by the literary lawyer Sergei Andreevsky in connection with this
significant event, and expresses well the attitudes of many Russians towards their beloved
deceased writer. The text of the poem went like this:

An open coffin is raised upright
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And already contains the sacred remains.
Those on their knees

See his brow covered with flowers...

The children of his mind,

Who came from who knows where,

Gathered around him:

The teacher is asleep... they are silent.

His little daughter stands at the coffin’s head,
And with a face of innocent faith,

She, in the memory of her father, gives the newcomers
Funeral wreath flowers...

Profound peace on her innocent lips!

The sick, fallen, and faithless,

Who will they turn to for words of love?
Who, like a humble priest, will help
Them to lift their eyes beyond the earth?...

A foggy day, sick and gloomy

Like the mournful disposition of his mind,
Is overtaken by his body...

And life is sad, like a prison

Where he used to bring his consolation...
Beloved friend of wretched souls,

Accept our silent worship,

For a life of suffering and service!4®

Andreevsky wrote his poem under the sentimental influence of a visit to Dostoevsky’s

apartment, where the body of the deceased novelist was exhibited for all those wishing to pay

their last respects to the author. Despite its rather melodramatic pathos, this brief poem recounts

accurately the qualities that in one facet of Russia’s cultural imaginary became associated with

the image of Dostoevsky: a spiritual “teacher,” “humble priest” and “friend” of “wretched souls

2

(the souls who were “fallen, sick, and “faithless™). The flip side of this collective image of

Dostoevsky was the perception that became common within Russia’s radical and liberal

intellectual milieus. The writers who congregated within these milieus—Ilike the radical critic

Nikolai Mikhailovsky and the liberal literary scholar Alexander Pypin, whose work | will
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address in this chapter—concurred that Dostoevsky indeed possessed a great novelistic talent,
but, due to his unsound ideological beliefs, his fiction inflicted more harm than good upon the
minds of Russian readers.

The literary lawyers Anatoly Koni and Sergey Andreevsky were familiar with both
cultural stereotypes of Dostoevsky. They were also aware that, despite Dostoevsky’s great
visibility as a public figure, his texts remained unstudied for the literary merits that were not
immediately and obviously connected to Russia’s “accursed questions.” In fact, even in 1888
Sergey Andreevsky still felt that Dostoevsky’s fiction has not yet been critically digested.
Expressing his disdain at the state of Dostoevsky studies in Russia, Andreevsky wrote in his
essay about The Brothers Karamazov:

Although Dostoevsky has been integrated within the literary pantheon upon some
silent and universal approval, his work still remains almost without any critical
commentary, and, however embarrassing it might sound, it still remains unread
even by people closest to literature.*’
This opinion was not in the least a vain exaggeration of Andreevsky’s own contribution to the
study of Dostoevsky. Among later critics who recognized the value of Andreevsky’s essay were
two important literary historians, Semyon Vengerov and Dmitry Mirsky. In his Biographical
Dictionary of Russian Writers, Vengerov wrote that Andreevsky’s essay signaled a shift towards
a more intellectually nuanced reading of the novel,*® while Mirsky in his History of Russian
Literature credited the insightful lawyer-critic with giving to Dostoevsky his due place within
the canon of Russian literature.*® While the study of Dostoevsky’s works without the emphasis
on either his saintly significance or ideological obscurantism was indeed slow to be taken up,

literary lawyers formed a very special group among late imperial critics who early on began to
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look at Dostoevsky’s fiction as a rich source of invaluable insights into law and the philosophical
intricacies and ironies of human existence. Going against the stubborn stereotype of Dostoevsky
as a mystic and obscurantist, the literary lawyers Anatoly Koni and Sergey Andreevsky re-
interpreted the image of Dostoevsky as a staunch enemy of courts and lawyers into an image
Dostoevsky as a feeling individual, mindful of the ways in which human life and character
complicate the practical application of law, and as a writer-realist who infused the Russian
Realist novel with the modernized content.

Before I turn to a discussion of the literary lawyers’ contribution to the study of
Dostoevsky, | would like to discuss the most common view of Russia’s foremost novelist that
was held by Russia’s radical and liberal literary critics. In his article “The Cruel Talent”
published in Otechestvennye zapiski [Notes of the Fatherland] in 1882, a year after Dostoevsky’s
death, the radical journalist, ideologist of Narodnichestvo [populism], and literary critic Nikolai
Mikhailovsky challenged the idea of Dostoevsky’s spiritual significance for Russia as the
foremost defender of all “insulted and injured.”® The humanism of Dostoevsky—Mikhailovsky
argued—was nothing but a grand illusion. From the very beginning of his career as a writer,
Dostoevsky was a “cruel talent,” who drew great pleasure from making his readers watch the
torture and humiliation of those incapable of resisting abuse. Mikhailovsky summed up what he
perceived to be Dostoevsky’s sophisticated literary sadism by likening it to the pleasure of a
bloodthirsty wolf devouring a meek sheep. He wrote:

Nobody among Russian writers ever analyzed the feelings of a wolf devouring a
sheep so thoroughly and with such depth and love as Dostoevsky, if one can even
conceive of a loving attitude towards the feelings of a wolf. He was very little

interested in the uncomplicated and crude feelings of a wolf, like hunger, for
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instance. No, he dug very deeply into the soul of a wolf, searching there for
refined and complex things: not a simple urge to satisfy one’s appetite, but the
sensuality of malice and cruelty. [...] Revisiting our metaphor once again,
somebody might say that, on the contrary, Dostoevsky was interested in the
feelings of a sheep devoured by a wolf: after all, he is the author of The House of
the Dead, and he is the voice for The Insulted and Injured. He knew so well how
to discover the best and lofty feelings in places where nobody suspected they
existed. These observations are fair. [...] However, taking into consideration
Dostoevsky’s whole literary career, we have to conclude that he simply likes to
see the wolf harass the sheep. The only difference is that during the first half of
his career he was more interested in the feelings of the sheep, while during the
second part he became more intrigued by the feelings of the wolf.>!
Mikhailovsky also argued that Dostoevsky was not only a “cruel talent” who enjoyed watching
the wolf hurting the sheep, but his literary voyeurism was inflicting damage upon the psyche of
the Russian people by discouraging the “sheep” as well as Russian readers from manifesting any
civic resistance to obvious abuse.

A similarly negative vision of Dostoevsky as a writer emerged from the pages of the
thick liberal journal Vestnik Evropy. This key publishing venue for literary lawyers and their
liberally-minded friends printed a detailed, but rather unusual obituary dedicated to Dostoevsky.
Going against the conventional wisdom “Do not speak ill of the dead,” the obituary in Vestnik
Evropy did exactly the opposite, as the liberal intellectual and literary scholar Alexander Pypin
offered a somber portrait of Dostoevsky’s realism and his significance as a public figure.>?

Unlike the fans of Dostoevsky who hailed the deceased author as a saint and prophet, Pypin
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looked skeptically at Dostoevsky’s ideology. According to him, the ideas of Dostoevsky were
“founded on nothing more than a feeling” and “use[d] prophesy for proof.”>® Pypin went even so
far as to nickname Dostoevsky the “unconscious talent” (bessoznatelnyi talant).>* This term
referred specifically to Dostoevsky’s theories about the messianic role and pan-humanity of
Russian people, which Pypin deemed unsound and backward:

It is still unclear what, according to Dostoevsky, would be a solution to society’s

contemporary situation, which he labeled a catastrophe and on account of which

he attacked “liberalism” so many times. [...] Obviously, he saw a solution in what

the truly liberal part of our society, passionate about our social progress, saw as

the long familiar features of historical stagnation.
Although Dostoevsky was undoubtedly one of Russia’s most significant contemporary writers,
Pypin argued, his talent was merely intuitive, his ideas referred to no objective reality, and his
fiction tended to describe the world fantastically.>®

In an effort to sway contemporaries to his side, Pypin called in his obituary on the

authoritative opinions about Dostoevsky expressed by the prominent radical literary critics of the
past decades Belinsky and Dobrolyubov. Justifying his turn to these authoritative figures of
Russian literary criticism, he wrote:

We must remember these opinions in order to abstain from strange exaggerations

that flourished recently in the conversations about the significance of

Dostoevsky’s talent and his “artistic” powers. The mistake in the assessment of

the significance of Dostoevsky’s artistry came along with the mistake in the

assessment of his significance as a writer.%’
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This “turn” to the authority of the aforementioned critics was undoubtedly related to the
tremendous influence that Dostoevsky exerted over his readers during the last years of his life.
Pypin reminded his readers that even Dostoevsky’s highly praised short novel Poor Folk, which
at first delighted Belinsky with its socially conscious depiction of the poor Makar Devushkin,
was not without blemishes. Even here, Belinsky noticed Dostoevsky’s mannerisms, outlandish
themes, and tendency to describe events in a fantastic fashion. Dobrolyubov, Pypin reminded his
readers, also sensed the imperfections in the realism of Dostoevsky. Pypin wrote: “[I]n
Dobrolyubov’s opinion, Dostoevsky lacked that kind of artistic power which makes the life-like
truth of social phenomena emerge from the facts and relationships depicted by the artist. His
prose works require a commentary.”*® While Pypin belittled the realism of Dostoevsky’s prose,
the literary lawyers chose to look at his fiction from a distinctly different perspective. The non-
obviousness of main ideas, the polyphonic nature of his writing, and the relative openness of his
stories and characters to interpretation attracted the attention of literary lawyers, who found his
novels eerily realistic, especially in regard to how Dostoevsky handled the junction between law,

literature, and life.

Anatoly Koni on Dostoevsky: Crime, Literature, and Empathy

Anatoly Koni was the first literary critic who sensed and highlighted the realism of
Dostoevsky’s legal situations. A literary critic and one of the most respected jurists and legal
thinkers of his time, Anatoly Koni authored several important speeches about Dostoevsky, his
fiction, and the novelist’s legal attitudes.*® In his texts about Dostoevsky, Koni chose to view the
novelist not as the enemy of Russian legal justice, but rather as a creative thinker and writer

whose unconventional and intuitive take on legal topics was instrumental in educating the
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reading public, but most importantly Russian jurists, about the complex relationship between law
and the psychological underpinnings of crime and guilt. In 1881, Koni delivered a speech about
the recently deceased Dostoevsky at the Saint-Petersburg Juridical Society. The speech was
undoubtedly a eulogy. Delivered just days after Dostoevsky’s funeral, it was laudatory in tone,
and contained no references to the arguably more controversial The Brothers Karamazov.
Expectedly, Koni’s upbeat public statement about Dostoevsky’s contribution to legal thought
was not taken well by all recipients of his speech. Nikolai Mikhailovsky responded to Koni’s
argument in an irritated manner, criticizing the jurist for praising the man who “besmirched the
new and reformed court.” Mikhailovsky went so far as to suggest that Koni’s speech should have
said: “Here is a man who in an exciting way inculcated the juridical consciousness of society
with most perverse ideas.”®® The problem was not that Koni was wrong or insincere, and
Mikhailovsky was right, but that Mikhailovsky obviously misread Koni’s intent. Koni did not
aim to expose Dostoevsky’s legal misconceptions, and, in fact, the speech was not directed to
Russian society in general. The audience for this speech consisted predominantly of jurists, and
Koni fashioned it as a response to the following hypothetical questions: Why should a legal
professional read Dostoevsky? What kinds of insights should he gain from his novels, and which
ones are worth taking to the courtroom?

Koni discovered “his” answers to this question by searching almost exclusively within
Dostoevsky’s Crime and Punishment. The fact that Koni chose the first of Dostoevsky’s murder
novels is not accidental. In this novel, Dostoevsky introduced Russian readers to two important
crime-related concerns: the inner workings of crime and the effect of punishment as well as self-
punishment upon the criminal. Among the key merits of this novel, Koni mentioned

Dostoevsky’s nuanced depiction of the “extensive and dark area of deeds, called crime.”®!
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Comparing the two ways of studying the reasons for crime, Koni suggested that legal theory was
incapable of yielding any valuable insights into the psychology of criminal behavior. He wrote:
The sum of influences that begets a crime, as well as the inner struggle between
the individual’s will and passion and his conscience and impulse, all of which
takes place before a fatal step is committed, elude theory. Theory is capable of
merely mapping out the stages in one’s progression towards crime, [...] but it
cannot unveil to us the panorama of forces, which are active in the background of
each crime, and the interplay of moral elements that resist these forces.5?
While, according to Koni, legal theories were incapable of offering any insights into the social
and psychological backgrounds of crimes, the novel had at its disposal a greater range of useful
literary devices that made the inner world of characters transparent to the reader. The emotional
art of Dostoevsky, with its detailed attention to matters of the heart, taught the reader to feel
empathy for the criminal. Koni wrote:
[T]he artist guides the reader up the ladder of various ‘lapses from virtue.’
However, after forcing him to suffer through the lapses spiritually, the artist
finally reconciles the reader with the fallen, in whom he finally begins to see the
eternal features of an unfortunate brother. Depicted with love and compassion,
these features shine from beneath the temporary sheath of crime and depravity.
The characters created by Dostoevsky in his novel won’t die because of their
artistic power. They won’t die also because of Dostoevsky’s noble and lofty gift
of finding the eternal soul even under the coarsest, gloomy, and disfigured

appearance. Upon uncovering it, Dostoevsky finds within this soul [...] a divine
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spark, which at times smolders, and at times burns brightly with the fire of

reconciliation.®
This synopsis emphasizes Koni’s view of Dostoevsky as a writer, whose art not only illuminated
crime as a phenomenon, but taught the reader how to be empathetic, and why one should practice
empathy. While this is a fairly obvious observation on Koni’s part, his reliance on the vocabulary
of moral and religious discourse—he uses such words as “fallen,” the “unfortunate brother,” and
“divine spark”—is surprising, especially since his speech addressed jurists, and thus was written
for a secular context. I would like to suggest that Koni’s choice to give a public speech that was a
hybrid of two different “languages” was intentional. By pairing the stylistically unmarked word
“the criminal” with its loftier counterpart “the unfortunate brother” and “moral character” with
“the divine spark,” Koni implied the inherent affinity between the more specialized legal justice,
based on laws, and justice in general, rooted in moral or religious beliefs.

In the second part of his speech, Koni turned to the topic of punishment. Specifically,

Koni praised Dostoevsky for drawing the attention of the public to the vital problems of legal
punishment. Koni reminded his audience that with the help of his semi-autobiographical novel
The House of the Dead Dostoevsky enlightened educated society (and even legal professionals)
about penal servitude and the life of convicts in Siberia. In front of his colleagues, Koni argued
that only works of fiction could enlighten people about the effects of legal punishment. On the
subject of Dostoevsky’s contribution to this topic, Koni wrote:

Under Dostoevsky’s pen, the walls of a Siberian prison become alive, and within

these walls exist the back-breaking penal conditions, and in these conditions live

the oppressed and humiliated people.®
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For Koni, a novel worked as a medium of social enlightenment and education. Unlike abstract
reasoning, literary characters possessed charisma and invoked sympathy, and a sympathetic
attitude forced people to listen. In order to make his point, Koni drew the attention of his
audience to the less obvious meanings of exile and penal servitude for the narrator in The House
of the Dead. For this character, exile and imprisonment implied a life without any place or time
alone; however, this never-ending exposure of the self to others was accompanied by the
constant and intense feeling of loneliness.® For Koni, private revelations of this kind were the
gems of legal knowledge that one could discover only in works of literature. Such discoveries, he
argued, filled the “cells of the theoretical punitive schema with live content, which aroused one’s
mind and touched one’s heart.”®® Koni makes a similar point about the arousing power of
literature in connection to Dostoevsky’s idea of self-inflicted moral punishment:
Anyone who read Crime and Punishment [...] felt tortured by Raskolnikov’s
torments. [...] This punishment, this varicolored interplay of worries, hopes,
disgust with one’s self, and horror, elevates him above his moral failure. While
expecting to receive his external punishment, he is already purged of sin through
his moral suffering.®’
For Koni, seemingly minor details and the medley of psychological snippets that a work of
literature was able to reveal to a jurist was of utmost importance. These details translated

29 ¢

otherwise unemotional terms like “crime,” “punishment,” or “penal servitude” into something
more tangible and emotionally complex, thus teaching legal professionals to develop a mind

susceptible to things hidden from plain view.
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In a nutshell, Anatoly Koni looked at law and literature as the two sides of the same
inquiry into the nature of justice. Law existed in order to provide people with the guidelines for
socially acceptable behavior. However, because of the inflexibility of legal rules and norms
literature was indispensable to law as a means of expanding one’s ability to read and apply laws
in a humane manner and with a healthy amount of empathy for the criminal. For Koni, novels
and fiction per se were closer to life and thus more capable of describing life and the tribulations
of human existence and psychology. It was primarily this opposition between a strictly
professional knowledge of laws, on the one hand, and a deeply human impulse to fictionalize
social experience in order to understand it, on the other hand, that formed the core of Koni’s
legal ethics. In order to gain a better understanding of a crime, the jurist, Anatoly Koni argued,
has to look at the criminal like a fiction writer would: attuned to the dark and horrifying
consequences of the crime, but ready to pose and reflect on the hidden feelings of the criminal’s

soul. 68

The “Mysteries of the Nervous System”: Sergei Andreevsky and The Brothers Karamazov
Not in a single cause célébre was so-called “intellectual guilt” for a crime
established with such relentless and shattering clarity as in Smerdyakov’s
impeccable and chilling argumentation about Ivan’s responsibility for his
father’s murder.
Sergei Andreevsky, from his essay on The Brothers Karamazov
(1888)%°

In 1888, Sergey Andreevsky wrote in his almost hundred-page long essay dedicated to

The Brothers Karamazov the following revealing lines:
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From now on, the old Karamazov should be considered the symbol of lechery in
the same manner as Plyushkin is the symbol of avarice, and Othello—of jealousy.
One can say that until now nobody dared to delve into sexual lust with such
convulsive gastronomy. The “shy” realists like Maupassant and Zola, Boccaccio
with his naive cynicism, and even Marquis de Sade did not get around to
depicting the amorous relationship with “Stinking Lizaveta,” or to the thoughtful
seduction recipe suggesting that one only has to know how to “surprise, to make
them feel smitten and ashamed,” or, finally, to the depiction of the scene in which
the old father tells his son-the idealist about how he used to seduce his sick and
suffering mother...Only a mystic and epileptic could descend into such depths of
sensualism. Such mysteries of the nervous system cannot be understood through
healthy and cheerful pornography.™
With candor and extravagance, Andreevsky rendered special service to Dostoevsky and his last
novel. Splitting from the majority of critics, he claimed for Dostoevsky a special position among
the realist writers and writers per se. Unlike his predecessors, Dostoevsky not only created the
evocative literary type of the old lecher Fyodor Pavlovich— Andreevsky claimed—but he also
inaugurated writing about topics concerning the darker side of modern life, generally ignored by
serious literature. Unlike his predecessors, Dostoevsky did not shy away from choosing for his
philosophical novel the most perverse, embarrassing, and generally taboo topics, the ones that
Andreevsky nicknamed wittily as the “mysteries of the nervous system.” Indeed, The Brothers
Karamazov introduced a range of such topics. The rape that is mentioned in the novel is not
“simply” a rape, but a rape of a mentally deranged woman; the sexual secrets that are exposed

feel more scandalous because they are revealed by a father to a son about his own mother; even a
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traditional love triangle causes more outrage because it involves a sexual competition between a
father and a son. Due to the excess of sexually provocative topics, it comes as no surprise that the
critics (among them the aforementioned Nikolai Mikhailovsky and Alexander Pypin) viewed The
Brothers Karamazov as a bastard-child of Dostoevsky’s sadistic or ideologically-perverted
imagination rather than a successful attempt by a realist author to tease out of his readers a
reaction, perhaps even a moral revolt, against contemporary society: submerged in spiritual
depravity, stripped of faith and, thus, of empathy for each other, and fully consumed by egotistic
and shameless sensualism.
Andreevsky’s essay was the first critical work that acknowledged the literary merits of

The Brothers Karamazov, defended this novel’s realism, and provided the reader with an in-
depth analysis based on the text, and not on the author’s ideology. This might seem astonishing,
especially considering the overwhelming importance of this novel for the subsequent century of
philosophical thought, and it is rather hard to imagine that not a single critical study of this sort
appeared before Andreevsky’s essay.’! Writing his analysis, Andreevsky was well aware of the
important role that he took upon himself in shaping the interpretive tradition and post-history of
The Brothers Karamazov. In the opening to his essay, he lamented the pathetic state of the
literary study of Dostoevsky’s novels, pointing out that The Brothers Karamazov specifically
remained “almost without any critical commentary” and “unread even by people closest to
literature.”’> Commenting on the artistic merits of the novel, Andreevsky wrote:

In my opinion, The Brothers Karamazov is the most significant novel by

Dostoevsky. Anyone who is acquainted with all of Dostoevsky’s novels knows, of

course, that the beginnings of his novels are usually the best. Everything is

intriguing, well set up, consistent. Then the fictional material suddenly loses its
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shape, the plot weakens, and the characters begin to get themselves into
aincreasingly less comprehensible behavior and conversations. Then, the reader
undergoes a tough test. He continues to read the novel in a state of bewilderment
and, infrequently, of boredom, hoping to accidentally find some new delights. In
The Brothers Karamazov, the intrigue and rich artistic beauty do not become
depleted till the very last line.”
If we look at this statement through its “native” context, the significance of Andreevsky’s
defense becomes very obvious. During Dostoevsky’s lifetime, his novels were not blessed with
good reviews. Aside from the rebuke that he perverted reality, many contemporaries criticized
the formal features of Dostoevsky’s prose. He was criticized on account of his inept depiction of
psychological dramas, lack of believable background, and schematic treatment of characters.
Some readers and critics went so far as to argue that the novels by Dostoevsky were simply
impenetrable due to excessive digressions (longwinded philosophical dialogues, subplots,
parables, and anecdotes).’* I would like to suggest that Andreevsky’s article was instrumental in
encouraging Russians to discover The Brothers Karamazov not as a bizarre, anti-legal, and
pornographic novel, but as an insightful philosophical study about Russia’s state of spiritual
affairs and a peculiar sermon on the importance of feelings (primarily, of the Christian kind) for
the moral health of any society. Bringing us back to the legal aspect of this novel, Andreevsky
viewed the trial (or courtroom) as a window not into Russia’s new legal system, but into the

moral psyche of his society, equally affected by karamazovshchina.

The Brothers Karamazov as a Realist Novel, Karamazovshchina as Russia’s Reality

217



Andreevsky devoted a substantial part of his essay to the study of karamazovshchina as a
cultural phenomenon.” For the literary critic who was also a defense lawyer by profession,
Dostoevsky’s karamazovshchina did not seem an outlandish fictional invention, but rather an
accurate depiction of modern society’s tendency to care more for the material and sensual rather
than for the spiritual and emotive. Evidence of Andreevsky’s belief that karamazovshchina had
become a malignant presence in Russia’s social and spiritual life can be found in one of his
defense speeches. In 1891, Andreevsky was defending Ivanov, a Russian officer, who was tried
for the murder of his fiancée Nastya. In his defense speech, Andreevsky described the jealous
murderer Ivanov as “almost completely taken from the most passion-filled novels of our time,”
citing Dostoevsky’s The Brothers Karamazov and Tolstoy’s The Kreutzer Sonata as his literary
examples.”® Considering that Andreevsky adopted The Brothers Karamazov as a point of
reference for the real life crime, it comes as no surprise that he discovered in the fictional
Karamazovs a reflection of real life. Andreevsky wrote the following on the universal
applicability of the term karamazovshchina to contemporary life:

Dostoevsky placed at the center of his novel the Karamazov family. He linked
within this family the most prominent features of our time, and he even thought
that gradually the word karamazovshchina will transform into a universally used
term, like oblomovshchina. Through the character of the prosecutor Ippolit
Kirillovich, Dostoevsky says [here Andreevsky quotes from the novel]: “Perhaps

| am greatly exaggerating, but it seems to me that certain basic, general elements
of our modern-day educated society shine through, as it were, in the picture of this

nice little family—oh, not all the elements, and they shine only microscopically,
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‘like to the sun in a small water-drop,” yet something has been reflected,
something has betrayed itself.”"’
Retrospectively, we know that Andreevsky was correct in his comparison of karamazovshchina
to oblomovshchina, since the former indeed became a commonly used literary term, with a very
specific meaning. To the aforementioned quote, Andreevsky adds his own definition of
karamazovshchina: “karamazovshchina equals coarse materialism, and the Karamazovian
question involves the struggle of faith and mysticism against the animalistic worship of the
flesh.”’®
In an effort to endow Dostoevsky’s idea of karamazovshchina—“the animalistic
worship of the flesh”— with more legitimacy, Andreevsky compared Dostoevsky to other
prominent novelists of his time, suggesting that, although their fiction was less apocalyptic and
contained less sex-related drama, other novelists were responding to the same materialistic spirit
of the era:
The term karamazovshchina, which is significantly broader than oblomovshchina,
should have become a term for our epoch all over the world. It describes the
highest degree of animal egotism, which expunges everything that is touching,
lovely, poetic, ethical, selfless, and sublime, for the sake of everything that is
palpable, nutritious, and flavorful. By getting his lion claws into the essence of
this feature of our time, Dostoevsky left a deep scratch on it. In essence, however,
doesn’t Emile Zola deal with the same issue of karamazovshchina? [...] By
dedicating himself wholeheartedly to the sermon of an almost impossible self-
sacrifice, akin to that of the first Christians, does not Lev Tolstoy similarly fight

against karamazovshchina?
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Addressing the differences between Zola and Tolstoy, on the one hand, and Dostoevsky, on the
other hand, Andreevsky claimed that Dostoevsky “thought to resolve the Karamazovian question
simultaneously through the novel and sermon,” but in reality, he resolved it not as a writer-
naturalist (bytopisatel’), but as a poet.””

In his article, Andreevsky dedicates some attention to the analysis of Dmitri
Karamazov’s trial. Surprisingly, unlike many of his colleagues, Andreevsky refrains from
criticizing Dostoevsky for depicting the trial parodically, but focuses instead on his successes.
Below is one of the most typical passages from Andreevsky’s article:

The trial of Dmitri is described in a very lively and engaging fashion. The
proceedings are accompanied by the new dramatic episodes. The testimony of
each witness piques interest. Mitya’s fatal character, his pathetic outbursts and
naive gaffes constantly hurt him, but complete him as a whole and consistent
type, while at the same time touching the reader, who feels empathy for the
defendant and worries about the outcome of the trial. There are no deviations
from the legal procedure [...].%°
Although Andreevsky acknowledges that the depiction of the court is “not deprived of caricature
and satire,” he promptly adds that even in the satirical scenes one feels a “talented scene painter,
whose broad brushstrokes give away a hand of a true artist.”®* Andreevsky also credits
Dostoevsky with the masterful and very realistic portrayal of Ivan’s inner torment, as he comes
to realize that the hatred of his father provided the main stimulus for Smerdyakov’s decision to
kill Fyodor Pavlovich.82 “Not in a single cause célébre,” Andreevsky argued, “was the so called
“intellectual guilt” for a crime established with such relentless and shattering clarity as in

Smerdyakov’s impeccable and chilling argumentation about Ivan’s responsibility for his father’s
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murder.”® Once again, by juxtaposing Dostoevsky’s novel with real life, Andreevsky illustrates
the realism of Dostoevsky’s novel.

Andreevsky’s analysis of the trial does not come as a separate section, but instead
assorted observations about the trial are interwoven with the remainder of his analysis. This is an
interesting rhetorical choice for the critic, especially because Dostoevsky dedicated a whole
separate book to the trial. Andreevsky’s choice to read the trial along with other aspects of the
novel suggest that the critic viewed “A Judicial Error” not as a narrative with an autonomous
anti-legal agenda, but a part of the larger philosophical whole and yet another point in
Dostoevsky adventure with the idea of karamazovshchina. The following quote from the speech
by the prosecutor Ippolit Kirillovich, which Andreevsky references in full, seems to illuminate
the critic’s point about the continuity of ideas in The Brothers Karamazov:

[T]he present case has resounded throughout all Russia. But what, one might
think, is so surprising, what is so especially horrifying about it? [...] We’re so
used to all that! And here is the real horror that such dark affairs have almost
ceased to horrify us! It is this, and not the isolated crime of one individual or
another that should horrify us: that we are so used to it. Where lie the reasons for
our indifference, our lukewarm attitude towards such affairs, such signs of the
times, which prophesy for us an unenviable future? In our cynicism, in an early
exhaustion of mind and imagination in our society, so young and yet so
prematurely decrepit? In our principles, shattered to their foundations, or, finally,

in the fact that we, perhaps, are not even possessed of such moral principles at

all?8
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In this speech, Ippolit Kirillovich reproaches Russian society—represented by the public and
lawyers in the courtroom—for growing accustomed to horrible crimes. Assessing the merit of
this important speech, Andreevsky suggested that it could have been used as the foreword to the
whole novel because “[i]t contains the main motive of this novel” and “[o]ne can smell in it the
aroma of the epoch.”® The “aroma of the epoch” obviously emanates from the typical qualities
that Ippolit Kirillovich ascribes to his contemporaries: cynicism, indifference, and lack of moral
principles. Incidentally, all of the aforementioned qualities describe karamazovshchina as well. If
we follow the footsteps of Andreevsky, and read the trial from this perspective, then the
courtroom becomes a miniature model of Russia itself. Similarly, the trickery of lawyers and
indifference and voyeuristic hedonism of the public can be viewed not as the outcome of the new
legal system, but a byproduct of karamazovshchina.

Interpreting a piece of literary criticism from the nineteenth century poses multiple
difficulties. Much of the context is gone, and the authors of such pieces tend not to state
explicitly to whom they respond, or what arguments they attempt to uphold or subvert. With
Andreevsky, at least two things are clear. Firstly, he worked against the body of existing
criticism that sought to undermine Dostoevsky’s ideological influence and his status as Russia’s
foremost realist writer. Andreevsky disagreed. His background as a criminal lawyer must have
played a role since he, unlike literary critics, was more exposed to the world of crime for which
Dostoevsky had a special fondness. Andreevsky objected to the critics who doubted
Dostoevsky’s realism by drawing their attention to the fact that Dostoevsky was writing in
response to the world around him, while they continued to measure the realism of his writings
against the old-fashioned novels by Turgenev and Goncharov. Secondly, as a lawyer he had to

face the fact that The Brothers Karamazov was and still remains known as an anti-legal novel. It
222



would be an overstatement to argue that Andreevsky succeeded in persuading Russian readers
that Dostoevsky, after all, was a friend of courts and lawyers. However, Andreevsky’s instinct
for the moral shape of Dostoevsky’s novel allowed him to gain a deeper insight into the
novelist’s legal stance. For Andreevsky, this stance was defined by Dostoevsky’s understanding
of the complexity of the interplay between crime and justice, awareness that these phenomena
were interlinked with his society’s mores, and desire to demonstrate to his contemporaries that
the shiny facade of each cause célébre conceals a human tragedy. Andreevsky discovered The
Brothers Karamazov as the novel that treated law without separating it from its social and ethical

context.

Conclusion: Literary Lawyers on Dostoevsky as a Source of Legal Knowledge

Anatoly Koni and Sergey Andreevsky were seasoned critics, with many splendid literary
successes to their credit. However, if one had to name a single great achievement in their
handling of Dostoevsky, it would be their brave rejoinder to the accepted view of the novelist’s
anti-legalism. By refusing to view Dostoevsky’s fiction as a means for discrediting their
profession and new courts (see the epigraph to this chapter), they noticed that Dostoevsky was
not as hostile to the rule of law and court justice as many of his critics and readers believed. The
literary lawyers Koni and Andreevsky observed and articulated this insight in their critical
analyses that Dostoevsky’s fiction was a place where the novelist was undertaking the important
work of thinking about his society, criminal justice, and human values in a rapidly changing
society. Here we might heed the words of the scholar Caryl Emerson, who described

Dostoevsky’s method of awakening his contemporaries to the moral way of life. She writes:
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Dostoevsky’s probings into evil are merciless, but not satanic. His strategy is to
show us the abyss, and then show the tormented consciousness trying to get out of
it. For who can predict the effect of a work of art? As readers, we command a far
larger repertory of responses than mere duplication or mimicry. Exposed to these
horrendous plots, generations of readers have been inspired, purified, drawn into a
love-ethic.8®
The literary lawyers were among the first Russian readers to discover the legal benefits of
Dostoevsky’s novels. His tendency to paint Russia’s legal life in broad brushstrokes that
exaggerated the courtroom drama was re-interpreted by these peculiar late imperial critics as
Dostoevsky’s warning against a coldhearted, unfeeling, professionalized attitude towards legal
matters. By entering a posthumous dialogue with the novelist, Koni and Andreevsky showed to
their public that Dostoevsky’s seemingly horrendously apocalyptical plots did not have to be
interpreted as a reflection of his animosity towards law. Dostoevsky’s novels, filled with myriad
perspectives on courts, lawyers, crime, guilt, and justice, offered numerous interpretive
opportunities. Instead of narrowing the significance of Dostoevsky’s vibrant prose to his
parodies of courts, the literary lawyers broadened the understanding of Dostoevsky’s unique
impact on Russia’s legal culture by advancing in their criticism the image of Dostoevsky as a

literary authority on the complex matters of crime, the heart, and human psychology.
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CHAPTER 5

Literary Lawyers and the Appropriation of Tolstoy

Figure 5.1: Lev Tolstoy and Anatoly Koni in lasnaia Poliana (1904).
The photograph from the archive of S. A. Tolstaya.?
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Travelers describe Sahara as a torrid desert, where all life comes to a
standstill. At the dusk, the silence of death and darkness merge. Only then
the lion goes out to the watering-hole, filling the desert with his roars.
Other animals respond in rueful howls, and the desert comes to life. This
Lev [Lev is Leo in Russian, and it also means “lion”] has done the same.
He could err at times in his fiery quest for truth, but he made our thought
work, disturbed our silent complacency, roused us from slumber, and kept
us from drowning in the stagnating backwaters of indifference.

Anatoly Koni, from his memoir “Lev Nikolaevich Tolstoy,” 1908?

Introduction: Lev Tolstoy and Anatoly Koni’s Court Story (1887-1899)

Tolstoy’s animosity towards law is well known to anyone who has read his fiction. In two
of his novels—Anna Karenina and Resurrection—Tolstoy articulates the idea that people have
no right to judge others. The epigraph to Anna Karenina highlights Tolstoy’s attitude that people
should leave the business of judgment to God: “Vengeance is mine; I shall repay” (Romans
12:19). Similarly, the epigraph to Resurrection invokes the importance of forgiveness: “Then
Peter came to Jesus and asked, ‘Lord, how many times shall I forgive my brother or sister who
sins against me? Up to seven times?’ Jesus answered, ‘I tell you, not seven times, but seventy-
seven times’” (Mathew 18:21-22). As the epigraphs from both novels suggest, any type of human
judgment, including court trials, contradicts the Gospel warning “Judge not, that you may not be
judged” (Matthew 7:1).2 Despite his longstanding animosity towards law and courts, Tolstoy not
only knew, but was close intellectually and spiritually to some individuals who belonged to the
post-reform legal profession. Among Tolstoy’s legal connections, Anatoly Koni occupied a
unique position. In 1887 (when he met and befriended Tolstoy), Koni served already as the Chief
Procurator at the Civil Cassation Department of the Senate. Although Tolstoy always disliked

bureaucrats, Koni was different from most of his peers of the same high social standing: he was
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known as one of the most ethical court professionals of his time and a man of letters, who was
genuinely in love with literature.

Tolstoy got acquainted with Koni in 1887, when Koni was already well-known and
respected among Saint-Petersburg writers and legal professionals. Koni was invited to lasnaia
Poliana not by Tolstoy himself, but by his former colleague from the Saint-Petersburg Circuit
Court Alexander Kuzminskii, who was a jurist, litterateur, and also Tolstoy’s brother-in-law.
During this first visit, Koni and Tolstoy got to know each other rather well for a short visit, and
their acquaintanceship gradually evolved into additional visits, exchange of letters, personal
requests from Tolstoy to Koni to help with miscellaneous legal problems (his own or those of his
friends, acquaintances, and numerous supplicants), and eventually Koni’s memoir about his
meetings with Tolstoy. However, the meetings between Tolstoy and Koni would not have been
consequential if during his first visit to lasnaia Poliana Koni did not share with Tolstoy a story
from his extensive court practice, a story that left a deep and very personal impression on
Tolstoy’s imagination. Koni told Tolstoy about Rozalia Onni, a Finnish prostitute who was tried
for a theft of hundred roubles from a drunken “guest” at the brothel. During the trial, one of the
jurors, a young man from a well-off Saint-Petersburg family, recognized in the fallen creature on
the trial bench the foster-daughter of his aunts, whom he seduced at the age of sixteen,
impregnated, and then abandoned. Upon seeing Rozalia’s pitiful condition, the young man
experienced remorse, and decided to remedy the situation by marrying her. Koni concluded his
story by relating that the couple did not actually marry because shortly after her sentence Rozalia
contracted typhus and died. Tolstoy felt so moved by Koni’s story that he began to persuade
Koni to write it up and submit for publication to Posrednik [The Intermediary], the publishing

house organized on the initiative of Tolstoy himself. In a couple of months after Koni’s first visit
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to lasnaia Poliana, Tolstoy wrote to Koni, inquiring whether he began to work on his short story.
Koni responded by offering the plot of his story to Tolstoy, and Tolstoy happily accepted this
generous offer. In a letter to Koni from 1895, Tolstoy wrote the following about his work on
Rozalia Onni’s story: “It is true, I am writing about the story that you shared with me, but I never
know what will become of it while I am working, where the story will lead me, and, to tell you
the truth, right now I do not even know what kind of story I am writing.”* For a number of years,
this story, which eventually transformed into Tolstoy’s most socially and politically provocative
novel Resurrection, was mentioned in Tolstoy’s diaries and letters as Konevskaia povest’

[“Koni’s story”].>

In a way, Konevskaia povest’—a court story-turned-novel—inaugurated the literary study
of Tolstoy and his fiction by literature-loving court professionals, bringing forth four critical
responses to Tolstoy penned by jurists associated with Anatoly Koni and literary lawyers. As |
show in the previous chapters, literary lawyers had previously sought to appropriate other writers
for the benefit of Russia’s legal culture. While it was close to impossible to find any signs of
amity towards law and courts in either Tolstoy’s non-fiction or fiction, literature-loving court
professionals found ways to employ literary analysis as a means of finding common ground with
Tolstoy—Dboth his art and ethical universe—that reinterpreted his animosity towards law as a
philosophy that argued for a holistic and ethics-based approach to justice. It must be noted that in
the late 1880s and 90s, the literary lawyers’ need to seek support for law in literature must have
increased due to the change in Russia’s political and juridical environment. In the aftermath of
Alexander II’s assassination, the new tsar and his officials began to look at new courts with
suspicion and fear, particularly because the political and social ideas that were aired in courts

(for instance, during the political trials of the 1870s) posed a threat to the very foundation of
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Russian monarchy. In the context of the growing condemnation of courts and court
professionals, the literary lawyers took upon themselves the difficult task of fashioning a more
positive history of legal attitudes in Russia. They did so by arguing that Russia’s most influential
and emblematic figures, among them Alexander Pushkin and Fyodor Dostoevsky, respected law.
In essence, the literary lawyers relied on their skill in literary analysis as a means of persuading
their contemporaries that animosity towards law was not a typically Russian feature. The literary
lawyers argued that the masterpieces penned by Pushkin and Dostoevsky encouraged readers to
look at law in a more civically, ethically, and philosophically conscious manner. While at times
their arguments seemed surprising and counterintuitive, the literary lawyers continued to dig in
the unpromising soil of Russian literature, seeking out further evidence in support of their belief
that legal consciousness had been and remained a traditional part of Russian culture.

The appropriation of Lev Tolstoy was the last and most significant effort of literary
lawyers to re-fashion a major author for the benefit of legal consciousness in Russia. In this
chapter, | focus on five critical responses dedicated to Tolstoy and his fiction that were penned
by legal professionals: the literary lawyers Sergey Andreevsky and Anatoly Koni, and three
anonymous legal professionals, who reviewed Tolstoy’s last novel Resurrection. Among the five
responses to Tolstoy by legal professionals that I analyze in this chapter, Sergey Andreevsky’s
1890 essay is particularly important because it invited the study of Tolstoy from the literary
standpoint, offering along the way a number of “daring truths” (the term belongs to Andreevsky
himself) about Tolstoy’s fiction. Instead of joining those who eulogized or castigated Tolstoy,
Andreevsky took the middle road, finding both strengths and flaws in Tolstoy’s literary art.
Andreevsky praised Tolstoy’s techniques of realistic depiction, honesty in treating the

controversial topics of sexuality and marital discord, but criticized his inability to invoke and
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sustain the reader’s sympathy for his literary characters. Although he was reproached by the
publisher Alexey Suvorin for offering “lawyerly” (read: simplified, shallow) insights into
Tolstoy, actually Andreevsky made enormous advances in literary appreciation of what made
Tolstoy’s work so distinctive, innovative, and brilliant. The publisher was correct, however, in
pointing out Andreevsky’s important work of appropriating (or misappropriating) the profoundly
anti-legal Tolstoy as an inspiration for jurists in their work. For lawyers and the courtroom,
Andreevsky created a “usable Tolstoy”: Tolstoy, whose literary artistry could be an impotant
model for legal storytellers. Andreevsky also established the pattern among his colleagues for
reading Tolstoy as a culturally significant artist and writer instead of an ideological opponent.
After Andreevsky, I look at the following three lengthy reviews of Resurrection, published in
1899 and 1900: “The Open Letter to L.N. Tolstoy” published in Zhurnal minesterstva iustitsii
[The Journal of the Ministry of Justice] under the signature “Old Judge,” “Jurists in the Novel
Resurrection by the Count L. Tolstoy,” published in Vestnik Prava [The Messenger of Law]
under the signature “Former Prosecutor, now a Judge,” and the anonymous review published in
Vestnik Evropy [The Messenger of Europe]. Following into Andreevsky’s footsteps, the two
reviews of Resurrection from Vestnik Prava and Vestnik Evropy continued with the tradition of
looking at Tolstoy from the literary standpoint. Unlike the review of Resurrection by the “Old
Judge” that offered predominantly civic criticism of Tolstoy, reprimanding the novelist for
denigrating Russia’s democratic courts in his novel, the aforementioned reviews sought to
normalize and appropriate Tolstoy’s novel Resurrection for the benefit of legal culture instead of
attempting to overthrow Tolstoy’s cultural authority. Finally, I look at Anatoly Koni’s important
memoir about his friendship with Tolstoy, penned in 1908 (on the occasion of the novelist’s

eightieth birthday). In his memoir, Koni formulated an image of Tolstoy as a moral philosopher
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who liked to philosophize about law, did not shun the company of ethically-driven jurists like
Koni himself, and whose fiction was instrumental for the evolution of legal consciousness in
Russia. Koni’s memoir finalized the appropriation of Tolstoy among literary lawyers by
suggesting that, despite their different attitudes towards law and court justice, both jurists and
Tolstoy shared the same set of ethical values. To sum up, I trace the process of Tolstoy’s
appropriation by legal professionals. I argue that while Tolstoy’s anti-legalism posed a great
challenge to his admirers and readers within the legal profession, literary lawyers became
instrumental in introducing additional dimensions to Tolstoy’s thinking about the law and courts.
For instance, their writings illuminated the important moral and philosophical underpinnings in

Tolstoy’s thought about court justice, making them a part of the contemporary legal debate.

Lev Tolstoy’s Resurrection: From “Koni’s Story” to a Critique of Post-Reform Court

Professionals

It became clear to [Nekhlyudov] that all the dreadful evil he had been witnessing
in prisons and jails, and the quiet self-assurance of the perpetrators of this evil,
resulted from men attempting what was impossible: to correct evil while
themselves evil. Vicious men were trying to reform other vicious men, and
thought they could do it by using mechanical means. And the result of all this
was, that needy and covetous men, having made a profession of this pretended
punishment and reformation of others, themselves became utterly corrupt, and
unceasingly corrupt also those whom they torment.

Resurrection: Book 111, Chapter XXVI118
In 1899, Tolstoy’s last novel Resurrection appeared in Niva [The Grain Field], an
illustrated weekly journal of “literature, politics, and modern life.” The novel that took Tolstoy
more than a decade to complete outgrew the original plot of the story told to him by Anatoly
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Koni. From a story, or rather a moral vignette, about sexual transgression and repentance,
“Koni’s story” transformed into a big social novel. For instance, Tolstoy introduced into his plot
a great number of entirely new themes: Russia’s cruel and ineffective penitentiary system, the
hard life of convicts, pointless political and religious repressions committed by the government,
the workings of Russia’s legal bureaucracy, etc. Nevertheless, the novel preserved its court-
related focus. Tolstoy opened his novel with the long depiction of the trial, specifically focusing
on the professional and moral flaws of court professionals. In essence, by exposing the petty
motivations of court professionals during the trial (their self-centeredness, preoccupation with
external affairs, lack of independent judgment, professional feuds, and personal vices), Tolstoy
raised the question about the overall effectiveness of court justice handled by paid court
professionals.

While Tolstoy kept some basic elements from “Koni’s story” (seduction, repentance,
etc.), he enriched it with details intended to show that there was something inherently wrong
with a system of justice that relied on rigid legal rituals in order to solve intricate and ever-
changing human affairs. The protagonist Prince Dmitri Nekhlyudov is summoned to court to
serve as a juror in the trial of the prostitute Ekaterina Maslova, accused of poisoning and robbing
her client, a wealthy Siberian merchant. It is fairly obvious from the very beginning (unlike in
the trial of Rozalia Onni), that Maslova is innocent, and was framed for murder by two
employees of the hotel where the merchant was staying. To his great surprise, Dmitri
Nekhlyudov recognizes in the unfortunate prostitute his first love, the girl whom he seduced,
impregnated, and abandoned years earlier while visiting his old aunts in the country. Upon
seeing Maslova on the trial bench, Nekhlyudov experiences spiritual rebirth, guessing—and, as

Tolstoy suggests, quite correctly—that Maslova’s desperate life circumstances were produced by
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his vile actions. At this point, Tolstoy’s novel drastically departs from the plot of Koni’s original
story. As Nekhlyudov ponders the irony of fate that pushed him face to face with the evil that he
once committed, an unexpected legal error occurs. Bored out of their wits by long court speeches
and misguided by the judge’s instructions, the jurors make a mistake in their verdict and send
Maslova to Siberia. The judges see the error, but, fearing the outrage of newspapers, refrain from
overturning the verdict. Nekhlyudov decides to help Maslova. He hires the lawyer, files for an
appeal, and turns to the help of his numerous aristocratic acquaintances. The remainder of the
novel describes Nekhlyudov’s pilgrimage among various legal offices and prisons, a pilgrimage
that reveals the bizarre world of legal bureaucracy, overflowing with injustices, oppression, and
moral barbarism.

Tolstoy’s decision to transform Koni’s story into a novel about a legal error is not
surprising. Russia’s greatest novelist and preacher, who began his life-long “romance” with law
as a law student at Kazan University in the 1840s, left the University without a degree in law.
However, throughout his writing career he continued to engage with plots that explored the
impact of law on human life. In fact, all of Tolstoy’s law-conscious fiction—his novellas The
Death Of Ivan Ilych (1886) and The Kreutzer Sonata (1889) and novel Anna Karenina (1878)—
can be easily read as cautionary tales about the law’s engrained capacity to inflict damage upon
people. In Anna Karenina, Tolstoy tells the story of a woman who became a victim of Russia’s
antiquated divorce laws. The Death of lvan Ilych describes the life of a judge, who only on his
deathbed realized the immorality of his professional activities. The Kreutzer Sonata introduces as
one of its subplots a story about a legal error: the reader comes to realize that the jurors acquitted
the protagonist Pozdnyshev, the empathy-invoking wife murderer, by mistake. Among Tolstoy’s

longer fictional works, Resurrection occupies a very special place because it formulated the
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novelist’s view of post-reform courts and court professionals; this opinion differed a great deal
from the opinions held by people like Anatoly Koni and his colleagues, who cherished post-
reform courts as Russia’s only truly democratic institution. Although the judicial reform of 1864
did not transform Russia into a constitutional state, it brought the end of bureaucratic despotism
in Russian courts. Russian judges were proclaimed independent and irremovable, and courts
were allowed to handle matters of justice without the intervention of the government. Tolstoy
disregarded these important civic accomplishments of Russian courts and court professionals.
Without making a clear distinction between various legal occupations, Tolstoy’s Resurrection
represented iuristy (the term that Tolstoy’s contemporaries applied to all legal professions) as
indifferent and cruel bureaucrats, concerned only with the proper observation of legal rituals,
prompt professional advancement, and self-gain. The novel cleverly and clearly suggested that
the “new people” were the direct descendants of the same common prototype: the Russian
bureaucrat, who was habitually perceived by Russian readers of literature as the source of all
national woes and injustices.

In his novel, Tolstoy strives to show that people who are responsible for Maslova’s
sentence and have a professional and legal authority over her destiny—the judges, prosecutor,
and lawyers—have no human feelings for the defendant, and are preoccupied either with their
own role in the trial or external personal affairs. Using his usual technique that the formalist
critic Victor Shklovsky labeled as ostranenie (defamiliarization), Tolstoy depicted the judges at
Maslova’s trial not as qualified and wise professionals, but as ordinary flawed people
preoccupied with their personal affairs more than with their legal duties. For example, the
presiding judge is distracted from the case by the arrival of a note from his lover, the former

governess of his children. Unbeknownst to anyone, the seemingly insignificant piece of paper
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begins to exert more influence on the outcome of the trial than any other element in the trial.
Tolstoy writes that the note “made [the judge] wish to begin the sitting and get it through as soon
as possible, so as to have time to call before six o’clock on the little red-haired Clara Vasilyevna,
with whom he had begun a romance in the country last summer.”” Tolstoy employs this trivial
detail in order to show that the supposedly impartial judge is, first and foremost, an ordinary,
fallible, or even not particularly virtuous man, thus raising in the mind of the reader a very
legitimate question: can one trust legal professionals if their professional prestige is nothing but a
mask concealing otherwise ordinary human faults and vices? By confronting the reader with the
provocative image of a judge preoccupied with thoughts about his sexual exploits during the
trial, Tolstoy interrogates the very notion of legal professionalism. All other legal professionals
at Maslova’s trial are described in a very similar fashion. The presiding judge’s assistant broods
over a financial disagreement with his wife; the prosecutor arrives at court unprepared to
prosecute the case because he spent the night drinking, gambling, and frolicking in the same
brothel where the defendant Maslova worked as a prostitute.

After exposing the psychological, moral, and professional incompetence of judges,
Tolstoy turns his attention to the imposing décor of the courtroom. In a series of brief sketches,
he focuses on the symbolic elements in the courtroom setup that are instrumental in masking the
obvious fact that, like all other people, judges are fallible, and their professional training does not
guarantee a just verdict. Tolstoy writes:

The court was a large, long room. At one end, with three steps leading up to it,
was a raised platform, on which stood a table covered with a green cloth trimmed
with fringe of a darker shade. At the table were placed three armchairs with very

high, carved oak backs; and on the wall behind these hung a full-length, brightly-
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colored portrait of a [general] in uniform and sash, with one foot advanced, and
holding a sword. In the right corner hung a case with an icon of Christ crowned
with thorns, while beneath it stood a lectern, and, on the same side, the public
prosecutor’s desk.®
While Tolstoy points out that the court was simply a “large” and “long” room, he draws the
attention of his reader to the fact that the judges occupy a very special place within the symbolic
space of the courtroom. They are elevated on a platform above the rest of the courtroom, and
they are surrounded by the symbolic objects that invoke the ideas of power, morality, and
absolute truth: the portrait of the Emperor that Tolstoy describes dismissively as the “portrait of a
general” is placed behind them, and the icon of the thorn-crowned Christ is to their right (see
Figure 5.2: the photograph “In a City Court” by Maxim Dmitriev shows the typical setup of a
late nineteenth century courtroom). A bit further, Tolstoy describes the judges, once again
drawing the attention of his reader to seemingly unimportant details in the judges’ attire and
surrounding symbolic objects:
The figures of the president and the members, in their uniform with gold-
embroidered collars, looked very imposing. They seemed to feel this themselves,
and, as if overpowered by their own grandeur, they hurriedly sat down on the
high-backed chairs behind the table with the green cloth, on which [was] a
triangular article with an eagle on top [...].°
Tolstoy points out that the judges wear the gold-embroidered uniforms, the attire that makes
even the judges feel uncomfortable, perhaps because it seems to be inappropriate for court
professionals associated with the new democratic court. Tolstoy describes yet another important

object in the setting of the courtroom. The so-called zertsalo—Ilabeled by Tolstoy
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contemptuously as the “instrument with the eagle”—stood on the desks in all Russian courts.
Zertsalo, an object that looked like a triangular prism, was decorated with the two-headed eagle
on top and three Petrine decrees on each side: the decree on the observance of civil rights, decree
about honest service in court, and decree on the importance of laws. Despite the fact that this
object conveys a profound message about the importance of law, Tolstoy’s dismissive label
strips zertsalo of its significance as the emblem of law and order, thus exposing how the court
and court professionals exploit and abuse symbolic objects for the sake of establishing the
illusion of their professional, moral, and legal authority.

Court speeches receive from Tolstoy a very similar treatment. Instead of mocking the
lawyers’ flowery rhetoric (as Dostoevsky did in his Writer’s Diary and The Brothers
Karamazov), Tolstoy depicted court speaking as a meaningless exchange of uninspired and
clichéd statements and trite legal arguments. His parody of the presiding judge’s speech, for
example, is particularly biting. The judge’s speech, which he recites almost like a boring poem,
carries no specific meaning, states the obvious, but omits some important instructions. Tolstoy
writes:

As soon as the jurymen were seated, the president made speech on their
rights, obligations, and responsibilities. While speaking he kept changing his
position: now leaning on his right, now on his left hand, now against the back,
then on the arms of his chair, now putting the papers straight, now handling his
pencil, now the paper-knife.

According to his words they had the right to interrogate the prisoners
through the president, to use paper and pencils, and to examine the articles put in

as evidence. Their duty was to judge not falsely, but justly. Their responsibility
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meant that if the secrecy of their discussion were violated or communications

were established with outsiders they would be liable to be punished. 1°
Tolstoy’s description of the jurors’ rights and duties is especially satirical. Within the same
sentence, Tolstoy mentions the right of the jurors to examine the evidence and to ask questions
along with their so-called “right” to possess a pencil. His quick reference to the jurors’ duty to
judge “not falsely, but justly” also strikes a satirical cord. As one of the novel’s contemporary
reviewers of Resurrection pointed out, Tolstoy depicted the speech of the presiding judge as
“clownish,” i.e. too verbose, unfocused, and saturated with unnecessary details that obscure even
most clear points and ideas.!

In fact, the miscarriage of justice during the trial of Maslova occurs precisely because the
judge, distracted by thoughts about his lover, forgets to provide the jurors with complete and
accurate instructions. In the following passage, Tolstoy mocks the process of legal decision-
making by listing a number of extra-legal factors that lead to the wrong verdict in Maslova’s
case:

Rabelais tells of a lawyer who in conducting a case quoted all sorts of laws, read
twenty pages of senseless judicial Latin, and then proposed to the judges to throw
the dice, and if the numbers proved odd the defendant would be right; if even, the
plaintiff. It was much the same in this case. The resolution was taken not because
everybody agreed upon it, but because the president, who had been summing up
at such length, omitted to say what he always said on such occasions, that the
answer might be, “Yes, guilty, but without the intent on taking life”; because the
colonel had related the story of his brother-in-law’s wife at such great length;

because Nekhlyudov was too excited to notice that the proviso “without the intent
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to take life” had been omitted, and thought that the words “without intent”
nullified the conviction; because Peter Gerasimovich had retired from the room
while the question and answers were being read, and chiefly because, being tired,
and wishing to get away as soon as possible, all were ready to agree to the
decision which would soonest bring matters to an end.*2
Among the circumstances that lead to Maslova’s wrongful sentence, the excess of speech
occupies a key position. The judge is carried away by his eloquence, which has been learned and
practiced so much that he barely pays attention to his own words. Tolstoy also shows that the
excess of speech begins to affect the jurors, who succumb to the urge to speak instead of
listening and thinking. Surprisingly, although the presiding judge and assistant judges see
immediately that the jurors made a mistake, they fail to intervene, and the injustice goes
uncorrected due to factors that are not directly relevant to the case. While the “kind” member of
the court votes to overturn the verdict, the “angry” member disagrees, reminding his colleagues
that the newspapers would cause a scandal by blaming the new court for once again acquitting a
criminal.’® The judges decide to play it “safe” and approve the faulty verdict, an act that, as
Tolstoy shows, is somehow justified within the existing legal procedure. Only Nekhlyudov, a
man without any professional legal training, feels revolted by this procedurally justified
indifference and thinks to himself “It is impossible to leave it so” [“HeT, 3T0 HE BO3MOXHO Tak
octaButs”].1*
As Nekhlyudov gets more insight into the workings of the new liberal court, he realizes
that in many instances the new democratic court puts up useless performances that do not protect
the interests of any individuals involved and waste useful resources instead. Especially forcefully

this idea is articulated by Nekhlyudov when he observes the farcical trial of a young boy who
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stole two old door mats. The boy stole the mats because he was hungry, and hoped to exchange
the mats for bread. Neither the boy nor plaintiff wanted to proceed with the trial. In fact, the
plaintiff, a busy merchant, was rather annoyed by the necessity to skip work in order to attend a
useless court session. However, because the boy was detained, and the legal machinery was set
in motion, neither party could prevent the trial from happening. Observing this bizarre and
useless trial, Nekhlyudov makes a note to himself:
“And how much effort, what strenuous effort, this pretense costs,” Nekhlyudov
went on thinking to himself as he looked round the huge court-room, seeing the
portraits, the lamps, the arm-chairs, the uniforms, the thick walls, the windows,
and remembering the great size of the building and the still more enormous size of
the establishment, the whole army of officials, clerks, warders, messengers, not
only here but throughout Russia, who received salaries for performing this farce
that nobody needed.
Essentially, Nekhlyudov views the modernized court as yet another way of wasting useful
resources: court professionals pretend at serving justice by initiating the trial that could have
been resolved by the parties in the dispute themselves, without any legal intervention. This,
according to Nekhlyudov, rendered the whole institution of legal justice useless and even
“immoral.”*®
Similarly to the judges, the lawyers in Resurrection receive harsh treatment from Tolstoy.
Contrary to the common perception of lawyers as a profession that was markedly new and
situated in the opposition to the government, Tolstoy depicted Fanarin, Ekaterina Maslova’s
lawyer, as an opportunist for whom the new court system provided a safe and profitable paradise.

In Resurrection, Tolstoy shows that the lawyer does nothing beyond composing papers and
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arguments that fit existing legal and bureaucratic clichés. In other words, his professionalism is
circumscribed by his insight into what other legal officials want, and how to solicit a desirable
legal outcome. This “outcome,” for which Fanarin charges handsomely, is neither guaranteed nor
even expected. Resurrection delivers a dark picture of lawyering as a professional pursuit. After
Nekhlyudov realizes that a judicial error occurred, he hires Fanarin, hoping that the famous
lawyer will be able to restore justice promptly. However, Nekhlyudov realizes rather quickly that
Fanarin is not in the least concerned about the injustice that happened to Maslova, and that he
performs his work mechanically. Nevertheless, Fanarin fancies the idea of himself as a special
human being. Nekhlyudov views the lawyer differently: Fanarin is only a wealthy man, whose
luxurious life signals to Nekhlyudov wealth earned fast and without much work.
Tolstoy parodies the civic and humanitarian aspirations of Fanarin. Trying to persuade
Nekhlyudov (who is trying to save Maslova from Siberia without any benefit for himself) that
his work is not deprived of noble aspirations, Fanarin insists he is emotionally involved with his
cases. However, Fanarin’s statement produces a satirical effect, especially because the lawyer
speaks haughtily about the clients who “flock” to him, seeking his legal help. The lawyer
laments to Nekhlyudov:
[1]t 1s said that we advocates get our money for nothing. [...] Having freed one
insolvent debtor from a totally false charge, they all flock to me now. Yet every
such case costs enormous labor. Do not we, too, ‘leave bits of flesh in the
inkstand’? as some writer or other has said.*’

The quote from the anonymous author that Fanarin employs to describe the emotional

involvement that his job supposedly requires (“Do not we, too, ‘leave bits of flesh in the
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inkstand?’”) is pretentious and awkward, and hints at Tolstoy’s rejection of the lawyer’s

ambition to appear civic and moral.

Sergey Andreevsky’s “Daring Truth”: Creating a “Usable Tolstoy” (1890)
Why do you use the word “lawyer” as an abuse? Nowadays, if something
is not good, they immediately say it is done in a “lawyerly fashion.” You
are so incorrigibly prejudiced! [...] I think I will publish my essay in Trud
[Labor]. It is easier to express modest truths there.
From Sergey Andreevsky s letter to Alexey Suvorin, in
response to his review of Andreevsky’s essay about Tolstoy,
November 6™ 1890
I lied when I said “modest truth.” As a matter of fact, this truth is rather
daring. Tolstoy, with his boldness, will be published anywhere, but the
likes of us have to be more subtle.

From Andreevsky’s undated letter to Suvorin (written after
November 6" 1890)'8

In 1890, Sergey Andreevsky turned his attention to Lev Tolstoy, publishing a long essay
titled “From My Thoughts about Lev Tolstoy” in the monthly journal Trud: vestnik literatury i
nauki [Labor: The Messenger of Literature and Science].'° While his essay did not offer a global
revision of Tolstoy as a writer, it was perceived by at least one of its first readers, Alexey
Suvorin, a prominent book and newspaper publisher, as irreverent and “lawyerly” (see the
epigraphs above). Suvorin, who was on friendly terms with Andreevsky, most likely misread the
literary lawyer’s intent in crafting his essay. In his response to Suvorin, Andreevsky explained
that he simply tried to uncover the roots of Tolstoy’s success as a realist writer instead of
accepting and repeating truisms about Tolstoy’s mastery. Ironically, although Andreevsky felt
slightly offended by Suvorin’s comment about the “lawyerly” nature of his essay, Suvorin was

unintentionally close to truth. The term “lawyerly,” as used by Suvorin, implied that
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Andreevsky’s essay offered a somewhat simplistic reading of Tolstoy. However, if taken
literally—as conceived and authored by a lawyer—Andreevsky’s essay undoubtedly contains a
healthy “lawyerly” element: i.e. Andreevsky reads Tolstoy and his art through the prism of his
experience as a court professional. Andreevsky’s interest in Tolstoy was prompted by his
friendship with another legal professional Anatoly Koni, who had been a longtime admirer of
Tolstoy, and, after 1887, developed a very close acquaintanceship with Tolstoy. A poet himself,
Andreevsky preferred Russian romantic poets Alexander Pushkin and Evgeny Baratynsky to
Tolstoy, but certain aspects in Tolstoy’s prose captured not only his literary, but also legal
imagination. His essay about Tolstoy was conceived and published almost a decade before
Tolstoy’s Resurrection appeared in print. Nevertheless, although his essay does not discuss
Tolstoy’s treatment of law, Andreevsky’s reading of Tolstoy is influenced by his professional
curiosity about the art of a well-crafted story. In his essay, Andreevsky examines the roots of
Tolstoy’s persuasiveness as a writer. He attempts to unveil the secret of Tolstoy’s realism, as
well as the reasons that Tolstoy’s characters invite less sympathy from the reader than
Dostoevsky’s lunatics, criminals, and fallen women. Finally, he looks at Tolstoy’s fictional
treatment of sexuality and marital problems, both topics of a crucial interest to a court
professional.

Andreevsky opens his essay with a question that would have been of interest to any
courtroom speaker or defense lawyer: What is the secret of Tolstoy’s success as a storyteller?
Why are his stories so compelling that even the readers who have significant ideological
disagreements with the author are willing to put them aside? Andreevsky articulates the answer
to this vital question almost immediately: for him, the secret of Tolstoy’s impact as a storyteller

lies in the author’s “unusual artistic memory of impressions” [neobychainaia khudozhestvennaia
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pamiat’ vpechatlenii], i.e. Tolstoy’s talent in recounting events as if they were unfolding in front
of him. Andreevsky writes:
By conjuring in his imagination the life processes of the past, he can copy them as
if, in reality, they were unfolding in front of him live, second after second, halting
at his will in front of his mental eye, in order for him to catch the necessary details
of these processes. [...] From his position of a calm observer, placed face to face
with this magical and brightly lit picture, Tolstoy can duplicate this reality
without any mistakes that arise from forgetting the specific details of the event. 2°
While this lofty description of Tolstoy’s storytelling is rather unilluminating as excess of detail
does not necessarily guarantee realism, Andreevsky’s further clarification offers a more original
reading of Tolstoy’s realism. Andreevsky writes:
Painting the past from the stenograph of his memory, Tolstoy freely borrows from
its pages everything that everyone sees, but barely anyone remembers. Therefore,
most ordinary things acquire in Tolstoy’s writing the significance of artistic
discoveries.?
Aside from his fascinating and revealing reference to stenography (the pioneering technology
that at the end of the nineteenth century was used primarily in courts), Andreevsky discovered in
Tolstoy’s realism a trait that was frequently dismissed by critics as Tolstoy’s strange stylistic
quirk. In his essay, Andreevsky specifically mentioned the review of Anna Karenina published
in the newspaper Golos [Voice], in which the reviewer made a dismissive remark about Tolstoy’s
War and Peace. In the episode mentioned by the reviewer, Andrei Bolkonsky is astonished to
hear the cries of a baby from the room where his dying wife is giving birth. While the unnamed

reviewer found this detail comical if not outright ridiculous, Andreevsky disagreed. For him,
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Tolstoy was successful as a realist precisely because he was able to resist the powerful desire to
purge his fiction of strange, embarrassing, or even inappropriate details.?? This trait of Tolstoy’s
realism formed the core idea in Andreevsky’s understanding of Tolstoy’s realism.
In his essay, Andreevsky also focused on Tolstoy’s psychological analysis. This topic
was of great interest to Andreevsky, whose signature style as a court orator involved the
depiction of his clients’ psychological states. While Tolstoy was a universally acknowledged
master of psychological prose, in his essay Andreevsky offered a unique take on this topic.
Andreevsky suggested that Tolstoy achieved success in creating persuasive psychological
portraits by employing samonabliudenie or self-observation, i.e. most of Tolstoy’s favorite
characters keep a close eye on their inner states and thoughts, informing the reader about the
nuances of these states through never-ending internal soliloquies.?® Andreevsky writes:
Bringing his psychological analysis to the attention of the public, Tolstoy ran the
risk of not being properly understood because, while filling his pages with the
long monologues of characters, these peculiar inner conversations that people lead
with themselves when they are alone, Tolstoy was creating an absolutely new and
bold device in literature. [...] Tolstoy depicted the whole range of most ordinary
and healthy people—old and young, mature and naive, and in the midst of most
patriarchal environments and humdrum settings—and forced them into a dream-
like madness while being fully awake.?*

Curiously enough, this rhetorical device was also present in Andreevsky’s court speeches. For

instance, Andreevsky’s speech in defense of Ivanov, who was tried in 1891 for stabbing his lover

(see my chapter about court speech in Russia), offers a generous glimpse into Ivanov’s psyche

precisely by the means of Andreevsky describing the inner thoughts and feelings of his client.
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While it is hard to say whether Andreevsky “discovered” and borrowed this device from Tolstoy,
or his technique arose organically as a response to the challenges of courtroom storytelling,
Andreevsky’s ability to discern the “psychologically feasible” elements in Tolstoy’s fiction must
have been connected to his professional skill in detecting the “psychologically feasible” in his
clients’ stories.

Another interesting but peculiar topic that Andreevsky addresses in his essay is the
capacity of Tolstoy’s fiction to invoke sympathy. The question of sympathy—*“Does Tolstoy
make us sympathize with his characters?”—seems particularly appropriate in a literary essay
penned by the lawyer. Andreevsky argues that, despite Tolstoy’s extraordinary talent in
producing gripping stories, the author fails to make the reader love or sympathize with Tolstoy’s
characters. Andreevsky then provides the reader with the fascinating list of reasons that, in his
opinion, made Tolstoy’s characters “unlovable.” First, Tolstoy depicts exclusively privileged
characters, whose values and behaviors are rarely tested. These characters have the financial
freedom to do whatever they desire: they can live on their country estates or in the city, they can
practice mysticism, or they can do nothing at all. Whatever these characters choose to do, their
virtues are conditional as the reader does not see them under any circumstances that could have
forced them to behave in a less dignified manner.

Second, Andreevsky argues that Tolstoy thwarts the ability of readers to sympathize with
his characters by overexposing their feelings and motivations. This excessive exposure,
Andreevsky suggested, conveys an impression that Tolstoy’s literary characters have no secrets
beyond the page of the novel. For instance, by focusing too much on the physicality of Anna
Karenina’s feelings towards Vronsky, Tolstoy subverts the ability of his reader to imagine a

different, more spiritual Anna. Andreevsky writes:
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[Tolstoy’s characters are] depicted in a vivid, interesting, and lively fashion.
Nevertheless, nobody among these people sinks deeply into your heart. And
something else: the more episodic the characters, the better they are depicted. You
grow alienated from all characters who underwent this more or less
comprehensive dissection, and at the end they escape your budding sympathy
altogether. Dostoevsky’s words come to mind that “one can’t love one’s
neighbors, but only those at a distance,” i.e. one can love only those whom he
hasn’t had time to get to know more closely. [...] Indeed, isn’t it why Tolstoy’s
characters do not appeal to us, precisely because they walk around with their
insides illuminated? Can one person have a gift of seeing through everybody??°
And a bit further, Andreevsky continues:

This coloring of Tolstoy’s temperament is the coloring of a thoughtful genius,
who constantly judges himself, ceaselessly analyzing and figuring out the total
sum of himself, always with a hint of inner dissatisfaction. Certainly, this shadow
was cast over all works by this writer, adding to the vast universe of his portraits a
barely noticeable (thanks to his artistic mastery), but pervasive tinge. In most
cases, these are not portraits, but veiled verdicts.?

The fact that Andreevsky introduces a reference to Dostoevsky into his analysis of Tolstoy
suggests that, between the two authors, Dostoevsky was Andreevsky’s favorite. Indeed, in his
essay from 1888 (discussed in my chapter about Dostoevsky), Andreevsky defended the type of
exalted realism introduced into Russian literature by Dostoevsky’s The Brothers Karamazov. For
Andreevsky, The Brothers Karamazov was Russia’s most realistic novel, and karamazovshchina

(defined as the animalistic worship of fleshly desires and money) was Russia’s new reality. By
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placing the realism of Tolstoy below that of Dostoevsky, Andreevsky acknowledged the
supremacy of Dostoevsky as a writer, whose fiction proclaimed that judging was impossible
because, in the end, everybody was “guilty,” over Tolstoy, who claimed that judging was God’s
chore, but continued to pen fiction that encouraged readers to be judgmental.

From among the topics explored by Tolstoy, Andreevsky chose to discuss in his essay the
topics of sexuality and marital discord. It was perhaps unavoidable for Andreevsky not to
respond to these topics as, first, his essay was conceived shortly after the publication of Tolstoy’s
controversial novella The Kreutzer Sonata (1886), and, second, not infrequently bad marriages
and sexual affairs led to crime, crimes of this kind led to jury trials, and jury trials led to further
public exposures of sexual affairs. Describing Tolstoy’s The Kreutzer Sonata as an “intentional
and didactic tale” [prednamerennyi i nravouchitel nyi rasskaz], Andreevsky nevertheless looked
at the didactic value of Tolstoy’s anti-sexual sermon with a great degree of skepticism, arguing
mockingly that the novella could perhaps serve only as a temporary “hygienic measure,”
designed to scare very young people into abstinence. Andreevsky wrote: “Aside from this
temporary restraining influence, The Sonata, of course, won’t accomplish anything else because
nature will always take its course.”?’ However, Andreevsky acknowledged The Kreutzer Sonata
as a key literary text that inaugurated open and uncensored discussion of sexuality, drawing the
attention of the public to sexuality as the foundation of marriage. Andreevsky wrote:

In The Kreutzer Sonata, Tolstoy approached the weakest spot of the marital union
with bold frankness, so typical for him, and profound instinct for truth. He
showed how a marital union is fatally bound to its lowly, carnal side, and how

both parties of the union always cling to this side, suffering because of this. There
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is a lot of profound truth in this, and The Kreutzer Sonata is most noteworthy as a

sensational tract dedicated to the discussion of the marital question.?®
Upon expressing his take on Tolstoy’s controversial opinion about sexuality, Andreevsky turns
his attention to another related topic: the types of marriage and marital discord in Tolstoy’s War
and Peace and Anna Karenina. Andreevsky pointed out that in his fiction Tolstoy depicted three
types of marital relationships. Loveless and sexless marriages of convenience constituted the first
type. Tolstoy shows that such marriages (for instance, like the marriage of Anna and Alexey
Karenin) usually disintegrate and lead to catastrophes. Ordinary marriages constituted another
type. In ordinary marriages, the spouses loved each other at some point in the past, but at the
time of depiction either one party or both cheat and lie to each other. Andreevsky cites as his
example the marriage of Dolly and Stiva Oblonsky in Anna Karenina. Good marriages, the third
type of marriage that Tolstoy explores in his fiction, are exceptionally rare: in this type of
marriage, both spouses are deeply attached to each other, maintaining spiritual as well as sexual
loyalty (the marriage of Levin and Kitty would be a great example of this type of a marital
union).

It is obvious that Andreevsky views the issue of sexual loyalty or disloyalty as central to
Tolstoy’s fiction. In fact, in his essay Andreevsky draws attention adultery and its impact on
family life several times, using as his examples both Anna Karenina and The Kreutzer Sonata.
Andreevsky offers his philosophical synopsis (i.e. not attached to any literary examples) of
adultery’s impact on each person within a married couple. Andreevsky writes:

Many bitter feelings, irritation with each other, disappointments, wry glances, and
bewilderment arise in a family struck by the adultery committed by one of the

spouses. Now, everything that before was held tightly together falls apart as if in a
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chemical reaction, creating a distance greater than the one that can potentially

exist even between two total strangers.?
If we look at Andreevsky’s statement closely, it sounds more like an argument from a lawyer’s
closing statement rather than a sentence from an essay about a writer and his fiction. In other
words, in his essay Andreevsky resorted to a genre of analysis that blended a literary essay with
the elements of analysis based on the author’s legal expertise. I would like to suggest that this
type of hybridity emerged not only from Andreevsky’s professional familiarity with the topic,
but also from the growing visibility of such previously tabooed issues as sex and adultery. In
fact, publicity about contemporary crimes placed adultery squarely within Russia’s modernizing
public sphere, making it into a visible part of the contemporary social imaginary.

To conclude, Andreevsky pioneered the study of Tolstoy’s fiction among legal
professionals, encouraging his collegues to look at novels from the literary, and not purely
ideological point of view. Moreover, writing ahead of the wave that arrived in the wake of
Tolstoy’s eightieth birthday, epic escape from home, and death at the train station in Astapovo,
Andreevsky managed to escape the trap of eulogy, focusing on Tolstoy’s art instead of his
significance as a public figure. The intricate inner structure of Tolstoyan realism,
interrelationship between art and sympathy, fictional treatment of important social and personal
issues: all of this became the subject of Andreevsky’s literary scholarship, thus opening up the
door towards a more law-friendly application of Russian literature. It is through the study of
Andreevsky’s readings of the masterpieces of Russia literature that we can arrive at a fuller
understanding of how Russia’s literature, which remained hostile towards legal professionals,
nevertheless continued to nurture both the members of this profession as well as Russia’s legal

consciousness. By studying what a lawyer like Andreevsky deemed important or lacking in
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Tolstoy’s fiction, we learn much about his cultural values and expectations as well as the cultural
values and expectations of other literary lawyers. By stretching Andreevsky’s attitudes about
literature towards other members of his profession, we can better understand why even Tolstoy’s
most anti-legal novel Resurrection was reinterpreted by the representatives of this profession as

something partially positive for Russia’s struggling legal culture.

From Rejection to Acceptance: The “Old Judge” and “Former Prosecutor” Respond to
Tolstoy’s Resurrection (1899, 1900)

I don’t understand how it was possible not to find a single sympathetic and honest
person, a person worthy of attention, in the entire family of court professionals. I
feel offended by the tendentiousness with which your novel is imbued, and by
your deliberate choice of characters and events that seek to rob the court of trust
that it enjoyed quite deservedly up until now. If, in the name of your principles,
you reject the very idea of court justice, there are other methods at your disposal
besides misrepresenting reality.

From “An Open Letter to L.N. Tolstoy,” 1899 30

Some legal professionals who harbored no literary aspirations felt offended by Tolstoy’s
treatment of courts and court professionals in Resurrection. One of the first responses to
Tolstoy’s Resurrection by a legal professional appeared in October 1899 in the newspaper
Kievlianin [The Kievan]. This response was written as an open letter to Lev Tolstoy, but the
author of the “open letter” chose to stay anonymous, signing his letter to Tolstoy with a
pseudonym that clearly suggested his professional affiliation: “Old Judge.”*! Whether the author
was indeed a judge or another type of court professional, his reading of Tolstoy’s Resurrection
betrays a person wholeheartedly dedicated to Russia’s modernized courts, and thus unwilling to
accede to Tolstoy’s cynical vision of judges, prosecutors, and lawyers as apathetic opportunists.

The Old Judge’s response to Resurrection is also thought-provoking because it provides a
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striking contrast to the interpretations of the novel that were produced by literature-loving Saint-
Petersburg lawyers and other court professionals. Unlike the literary lawyers, who argued that, in
a way, Tolstoy’s novel was beneficial to the advancement of legal consciousness in Russia, the
Old Judge’s stated single-mindedly that Tolstoy’s Resurrection was harmful because it
encouraged disrespect towards law, courts, and the legal profession. The Old Judge wrote in his
letter, addressing Tolstoy directly, and his readers indirectly:
Your Resurrection represents a mockery of contemporary courts, a mockery
conducted in a calm and systematic fashion. According to your depiction, the
court is nothing more than a mechanically functioning guillotine, set into motion
by smug, carefree, and soulless people. This guillotine falls indiscriminately on
the heads of those who accidentally turn up underneath it.2
Although in his letter the Old Judge responds to Resurrection as a court professional disturbed
by Tolstoy’s selection of court-related facts, the manner in which the novel is described suggests
the author’s familiarity with Tolstoy’s fiction. In this regard, his comparison of Tolstoy’s
depiction of court justice to a guillotine is particularly revealing. Indeed, both of Tolstoy’s earlier
novels, War and Peace and Anna Karenina, relied on mechanical metaphors in order to convey
the novelist’s negative attitude towards certain political or social phenomena. In War and Peace,
Tolstoy used the metaphor of a clock to convey his idea of history as a complex moving
mechanism, independent of political leadership. In Anna Karenina, the railroad and trains came
to signify the negative effects of modernity on the individual, family, and marriage. Although
Resurrection does not employ the metaphor of a guillotine, the novel unequivocally projects the

image of the court as the institution that functions mechanically.
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In his letter, the Old Judge reproached Tolstoy for committing two major “offenses”
against the truth. First, the Old Judge questioned the realism of Resurrection, arguing that the
novel exposed the author’s complete unfamiliarity with his subject matter. Specifically, the Old
Judge accused Tolstoy of misrepresenting Russian judges as wealthy sybarites. He wrote:

On the account of satiety and sybaritism, have you heard that these alleged
sybarites are almost exclusively working people, who do not dare to dream even
about a more or less decent flat, even less about a nice place like lasnaia Poliana;
who do not have money for the education of their children, and even less for any
kind social presentability; who sometimes, out of bitter necessity, have to accept
help from private charity.
In this passage, the voice of the Old Judge grows remarkably personal. Indeed, in addition to
subverting the argument about the judges’ alleged sybaritism, the critic projects the image of
Tolstoy as a sybarite par excellence: a wealthy nobleman, living in a comfortable country estate,
who has a very limited understanding of those who have to earn their modest income by working
long hours and performing morally and intellectually challenging duties.

Second, the Old Judge reproached Tolstoy for misunderstanding the political mission of
the new court. The new court, the Old Judge argued, played a key role in creating the Russian
citizen, a man with a more developed sense of self-worth and legal awareness. He wrote:

| am saddened not only on account of the new court’s honor, which remains its
only possession, but also on account of the idea that the new court embodies, and
which you have dragged through the mud. You know what Russian society owes
the courts. In addition to fulfilling its professional tasks, the courts took upon

themselves a great political mission: they taught Russian people a sense of self-
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worth. [...] [In the court], everybody feels like a citizen with full rights, equal to
others, despite any existing differences in social standing. It seems that it is
unnecessary to talk about the other achievement of courts: legally guaranteed
justice. Think about the recent past: the bureaucratic courts with omnipotent
secretaries, where truth was exchanged for roubles, and where any dirty deal
could be whitewashed at someone’s will. Now, ask any Russian citizen: does he
know of anything like this taking place in new courts? And is not the greatest
achievement of the new court that it has beaten out of the public’s consciousness
the power of that old and sinister proverb: “Do not fight against the strong, do not
litigate against the rich.”3*
The Old Judge expanded his argument about Tolstoy’s inability to grasp the civic and political
significance of Russian courts by suggesting that in this regard Russia’s greatest novelist was
lagging behind almost every social group within Russian society. In fact, Tolstoy was lagging
behind ordinary people and peasants, whose moral integrity, common sense, and ability to
understand the truth intuitively he worshipped in his fiction. Unlike Tolstoy—the Old Judge
argued—Russian peasants understood the advantage of the new court over the old system. The
Old Judge wrote:
In a short time, the new court has become the Russian people’s best asset. They
willingly entrust their needs and woes to the courts; more than to any other place.
In our opinion, this quality alone is a major accomplishment of the new courts,
and should protect them from mockery.®
A bit further, the Old Judge continued: “But look: to whom, if not a justice of the peace,

examining magistrate, or prosecutor, does a Russian peasant come from a remote village for
258



advice when he knows the truth, but cannot prove it?”’%® The Old Judge was correct, and Russian
peasants—contrary to the common conception about their backwardness and resistance to
novelties—came to view new rural courts as the best venue for settling their legal disputes. As
Jane Burbank and Joan Neuberger show in their studies, rural courts and the Justice of the Peace
courts in Russia’s cities and towns earned a lot of respect from peasants, who made ample use of
them as a legal venue for resolving their minor economical or other minor disputes.®’

In January 1900, another review of Resurrection appeared in Vestnik Prava [The
Messenger of Law], a journal published by the Juridical Society of Saint-Petersburg University.
Titled “Court Professionals According to Resurrection by the Count L. Tolstoy,” this review
appeared under the pseudonym “Former Prosecutor, now a Judge.” This response to the most
provocative novel of the day could have belonged to the literary lawyer Vladimir Spasovich,
who at the time played an important role in the University’s Juridical Society. 3 However, the
precise authorship of this review is not as important as is the fact that, whoever the author of this
review might have been, he was a savvier literary critic, who chose to depart from the model of
social and juridical criticism provided by the Old Judge.

Although the Former Prosecutor agreed with the key idea expressed in the Old Judge’s
letter, i.e. the tendentiousness of Resurrection that sought to discredit the courts as a platform for
justice, his review provided a more literarily-based analysis of Tolstoy’s novel. Specifically, the
Former Prosecutor refused to view Tolstoy’s novel as solely a vicious and unfair satire of courts
and court professionals. Disagreeing with the Old Judge, he argued that Resurrection could not
be read as only a mockery of court justice because it depicted a great number of people and

stories the realism of which was hardly contestable. He wrote:
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This one-sidedness runs as a red thread throughout the whole novel, and is
apparent to any court professional. However, it might be not as apparent to the
reader, who is less familiar with the life of courts and criminal procedures. This
one-sidedness can be easily confirmed by the words that one hears quite
frequently these days: “Look, how Tolstoy pulled you to pieces!”” One former
juror even went so far as to express a hope that Resurrection would provide a
pedagogical and moralizing effect on court professionals, and compared them to
Saltykov-Shchedrin’s Pompadours and Gogol’s literary types. But is this
comparison appropriate? Saltykov-Shchedrin’s Pompadours are characters in a
satire, a fantasy, while Tolstoy’s judges are real people! Gogol’s immortal types
are also real people, but do they, in fact, invoke in us the same feelings as the

types from Resurrection [...]?%

While the Former Prosecutor remains ambiguous about his feelings towards Tolstoy’s “real

judges,” he was certainly correct to point out the difference between Tolstoy’s court

professionals and Saltykov-Shchedrin’s ridiculous and stylized bureaucrats. The word

“Pompadours” (coined by Saltykov-Shchedrin to describe Russia’s proverbially inept

bureaucrats, who got appointed to their high positions thanks to their societal connections, and

not through any accomplishment of their own) was inapplicable to Tolstoy’s characters, whose

quirks and faults were more psychologically and professionally believable.

While the Former Prosecutor dedicated a number of pages in his review to analysis of

Tolstoy’s portraits of court professionals, pointing out the negativity and some factual

inaccuracies in Tolstoy’s handling of the trial and its participants, he insisted that Tolstoy’s

judges were not parodies. He wrote:
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Everyone’s heart would shudder involuntarily at the thought of the outcome of
court cases entrusted to the aforementioned lawyers and court professionals. All
of them are in a personal feud with somebody else, and the motives that inspire
them are either of a very low kind or, even if these motives are lofty in nature,
they have nothing to do with the given cases or goals of justice! However, the
truth must come first! With my deepest regret, | must confess that not all of the
depicted personalities are mannequins and the author’s fantasies. Some of them
are not only hypothetically possible, but, in fact, they can be found among court
professionals and representatives of society, although not with the same aura of
vulgarity and egoism ascribed to them by the author.*
While not justifying Tolstoy’s factual mistakes in depicting the trial and court professionals, the
Former Prosecutor asserted the right of the novelist to make mistakes while writing about topics
in which he is not an expert. He wrote: “A novelist is not an expert in trials, and a novel is not a
manual for the study of the trial. Therefore, one cannot expect a novelist to write about trials as if
he were an expert.” *! Having said this, the Former Prosecutor was not anywhere close to
acquitting Tolstoy of biased and inaccurate depiction of courts, arguing that he, Russia’s most
influential novelist, should have been more careful with his art and words, especially since the
trial occupied a very central position in his novel.*?

In his review, the Former Prosecutor sought to reach several seemingly incompatible
goals. On the one hand, he wanted to show to his readers (most likely, the majority of them were
legal professionals) that Tolstoy’s novel was not a parody, and his court professionals were at
times very realistic. On the other hand, he wanted to pinpoint Tolstoy’s factual mistakes in

depicting the trial and its participants, while raising questions about the writer’s responsibility to
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control his emotions towards the topic in order to project a better, more thought-out, and fairer
picture of reality. What was the intent of this anonymous reviewer, who found Tolstoy’s novel to
be simultaneously good and bad, truthful and misleading? The following example from the
review explains the Former Prosecutor’s understanding of why Tolstoy chose to depict
predominantly unsympathetic court professionals and court cases illustrating the outright failure
of legal justice:
Look, if a smart entrepreneur picked from one of the ethnicities that populate our
vast Russia only those people who are lame, blind, and have no arm or nose,
anybody who saw them would conclude that the given ethnicity consists only of
cripples. A similar impression about court professionals can be taken away from
reading Resurrection.*?
If Tolstoy was this “entrepreneur,” then for Resurrection he had to pick the characters and events
in a fashion that would necessitate and explain the spiritual resurrection of the protagonist Dmitri
Nekhlyudov. The Former Prosecutor also suggested that Tolstoy chose his court professionals
and cases in order to convey his belief that people cannot judge other people. In the novel,
Tolstoy made one of the jurors at Maslova’s trial, the old artelshchik (member of an artel’ or
workmen cooperative) into the mouthpiece of this idea. Unlike other jurors, the artelshchik
categorically refused to acknowledge anyone’s guilt, saying: “We are not saints ourselves.”** By
exposing Tolstoy’s ideological motives, the Former Prosecutor strove to inculcate his readers
with the idea that no novel—no matter how influential its author might be—can be used as a

mirror for assessing the merits or faults of Russia’s young legal culture.

Vestnik Evropy: Towards the Legal Appropriation of Tolstoy’s Resurrection
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In December 1899, Vestnik Evropy published a review of Resurrection that reminded the
readers about the importance of reading Tolstoy’s novel as a work of literature, and cautioned
them against taking a novel for a programmatic statement and verdict against all courts and legal
professionals.*® The anonymous critic from Vestnik Evropy opened his review of Resurrection
with a refutation of the opinion expressed by the Old Judge in Zhurnal Minesterstva lustitsii.
While the Old Judge reproached Tolstoy for failing to show a single “sympathetic” or “honest”
court professionals, thus stripping the new court of the honestly earned respect that it deserved,
Vestnik Evropy argued that a literary critic should distinguish between Tolstoy as theorist and
Tolstoy as artist. While in his theoretical works Tolstoy rejected many phenomena from
contemporary political and social life, the anonymous reviewer argued that, as a novelist, he
offered a more nuanced, multi-dimensional, and truthful depiction of the very same
phenomena.*® The anonymous critic wrote:

There is nothing [in this novel] that is similar to a condemnation of specific
judges, prosecutors, defense lawyers. Tolstoy highlighted not individual mistakes,
but the errors that are the unavoidable outcome of a system that suffers from an
internal, incurable defect.*’
Essentially, the reviewer argued that it was presumptuous and unjustified on the part of literary
critics to read Resurrection as an anti-legal novel because Tolstoy’s criticisms were directed, first
and foremost, against the existing social and political order that was ailing from the “internal and
incurable defect,” and not against court professionals. Under this “internal and incurable defect,”
the reviewer meant the counter-reforms of the 1880s that hit Russia’s judicial sphere particularly
hard. In the aftermath of Alexander II’s assassination, the law from August 14" 1881 allowed the

administration to punish certain suspicious individuals without a trial. The judges lost a major
263



piece of their independence, and the government limited the attendance of the public at political
trials. The reviewer’s rhetoric enunciated a message of transformation: he encouraged the readers
to look at Resurrection as a novel about law and Russia’s political situation that affected the
effectiveness of courts, and not as a treatise against law. Because of Tolstoy’s importance as a
national hero and voice of truth, it was of paramount importance for literary lawyers to persuade
the readers of Tolstoy’s bestselling and most scandalous novel that the great novelist did not
intend it to be the means of undoing Russia’s court justice.

The reviewer continued his argument about the significance of Resurrection as a novel
about law (and not an anti-legal novel) by highlighting the role, place, and limits of literature and
art in depicting social phenomena. A work of literature—he argued—offers a unique, but limited
look at reality. The reader should not expect that a novel would offer an exhaustive look at a
phenomenon; similarly, if some aspects of the phenomenon are not addressed in the work of
literature and some characters are blatantly absent, the reader should not assume that these
aspects and characters do not exist at all. The reviewer wrote:

Tolstoy expressed his theoretical thoughts about court justice many times, each
time supporting his views with philosophical and sociological facts. Therefore, we
do not have the slightest reason to deny his right to reproduce the same thoughts
in a different form. However, the boundaries of literary art are impossible to set.

If an artist is simultaneously a thinker, his worldview will be reflected in his
writings. If he is also a preacher, his views will be expressed not only in images,
but they will include a direct appeal to the readers’ feelings or beliefs... Those,
who want to transform his novel into a battering-ram directed against courts,

understand Lev Tolstoy’s novel even less than the “Old Judge.” His complaint
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that Tolstoy’s novel does not show a single “sympathetic” or “honest” court
professional smacks of something old and stale that sank into oblivion a while
ago. This is the same complaint that the backward critics of the 1840s cited
against Gogol’s The Government Inspector or the first part of Dead Souls. A
novel or a comedy cannot describe life completely; they do not need to depict
good next to evil, or distribute light and shadows evenly. If the characters are life-
like and convincing, it is ridiculous to ask whether within the same social milieu
there are characters whose disposition differs from the first group. It is ridiculous
to assume that everything that the author chooses not to depict simply does not
exist. When The Death of Ivan Ilych was published, nobody thought to argue that
the hero of Tolstoy’s novella was the typical representative of all court
professionals.*®
What is particularly remarkable about this argument is the fact that the reviewer evaluated
Resurrection by comparing it to other fictional works. In the 1840s, Gogol was indeed attacked
by some critics in a manner that was reminiscent of Tolstoy’s critic, the “Old Judge.” Similarly
to Gogol’s critics, the “Old Judge” pointed out that Tolstoy’s characters were not realistic; on the
contrary, they were the coarse caricatures of vulgar fools and awful rascals. In his critical essay,
the reviewer did not deny that Tolstoy’s court professionals did not invoke much sympathy;
however, he reminded readers about the danger of mistaking a novel about a few unsympathetic
legal professionals for a polemic condemning the whole profession. The reviewer’s reference to
Tolstoy’s novella The Death of lvan Ilych was also particularly relevant to his effort to remove
(or, at least, to weaken) the assumption of anti-legalism that became affixed to Resurrection.

Indeed, while Tolstoy’s mesmerizing novella described the legal career of Ivan Ilych in great
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detail, the critics never attempted to read it as a condemnation of legal professionals, primarily

because Tolstoy did not specifically intend it to be read this way.*

Anatoly Koni and the Appropriation of Tolstoy as a Moral Thinker

Koni published a memoir about his friendship with Tolstoy in 1908, at the time of
Tolstoy’s eighteeth birthday and two years before his death. While different in genre from all
other writings about Tolstoy by court professionals, Koni’s memoir offers a number of
unexpected insights into Tolstoy as a writer, public figure, and moral voice of his epoch. Less
obvious are the insights that we gain by studying the persona of the narrator himself, but these
insights are instrumental in understanding the relationship that in late imperial Russia existed
between two adjacent worlds: the world of law and world of literature. Koni’s story of his
relationship with Tolstoy makes it clear that, vis-a-vis Tolstoy, he viewed himself first as a writer
and moral man, and only then as a legally trained professional.

In his memoir, Koni dedicates substantial effort to explaining his feelings towards
Tolstoy before their first meeting in lasnaia Poliana in 1887. Like with many other writers about
whom he wrote, Koni viewed Tolstoy not as the author of anti-legal fictions, but an intellectual
who was capable of using his literary art as a weapon against outmoded, meaningless, and
oppressive traditions, laws, and social behaviors. In his memoir, Koni describes his sentiments
towards Tolstoy’s fiction as follows:

In his dramatic works, fairytales, short stories, and novellas, Tolstoy strives to
remove the attractive veil of deception from social falsehoods. Tolstoy does not
care if these falsehoods are disguised as commonly accepted theories, practices of

everyday life, traditions, institutions, customs, laws, conventional morals, or types
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of coercion. By appealing to people’s nature and encouraging them to abandon
their sinful ways, he strives to prove in his works, written passionately and with
devotion, that the Kingdom of God is founded upon the eternal needs and
aspirations of the soul that exist independently of, or even despite, the despicable
conditions created by society.*
This statement illustrates that even before his personal encounter with the novelist Koni had an
idealized vision of Tolstoy as public figure who could exercise a great impact on his own culture
by unpacking cultural stereotypes and pushing people to reconsider their social and cultural
habits and behaviors. In a way, it makes sense that this aspect of Tolstoy’s public presence was
very important to Koni as the contemporary courtroom was a space where court professionals
had to push their contemporaries to reexamine many of their own engrained social and cultural
habits, behaviors, and stereotypes.  Among other topics, Koni narrates in his memoir the story
of his friendship with Tolstoy. This story, in my opinion, provides a powerful parable for the
relationship between literature and law in late imperial Russia. While Koni felt fascinated by the
famous storyteller’s insights into human nature and morality, Tolstoy was intrigued and inspired
by Koni’s stories and experiences in court. Koni and Tolstoy met in 1887, when Koni already
occupied the high position of the Chief Procurator of the Civil Cassation Department in the
Senate. As a high-ranking legal official, Koni embodied everything that Tolstoy disliked, but,
strangely, the relationship progressed towards friendship very quickly. Tolstoy developed a
peculiar liking for Koni after both men had a few opportunities to talk about such diverse but
interrelated topics as human nature, death, religious tolerance, morals, death penalty, etc. The
meeting between Koni and Tolstoy was organized by Alexander Mikhailovich Kuzminskii,

Koni’s colleague, who took over his position as the presiding judge at Saint-Petersburg Circuit
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Court. Kuzminskii was a relation of Tolstoy (he was married to the sister of Sofya Andreevna).
Like Koni, Kuzminskii was a great lover of literature, and Koni frequented his house as a guest
at various literary gatherings. In Kuzminskii’s house, for instance, Koni read for the first time
Tolstoy’s The Kreutzer Sonata, aloud and from the author’s manuscript.
Despite his respect for Tolstoy, Koni mentions in his memoir that he was anxiety-

ridden before meeting Tolstoy for the first time. He writes:

The meeting with Tolstoy made me feel very anxious. He was often portrayed to

me as an avid polemicist, who could not tolerate anyone who disagreed with his

ethical or religious views, and I do not like to argue. I have believed for a while

now that the opinions developed by people on their own are like nails: the harder

you hit them, the deeper they enter. !
Surprisingly, upon meeting Tolstoy (whom Koni nicknamed “Homer of the Russian Iliad,”
referring, of course, to War and Peace), Koni discovers that Tolstoy is quite patient and tolerant
towards the views of others. Moreover, obviously intrigued by his visitor, Tolstoy invites Koni to
sleep in his study, the same study, Koni points out, where the novelist wrote his War and Peace
and Anna Karenina. From the very beginning, his friendship with Tolstoy (at least, according to
Koni’s story) has an air of trust and intimacy, as Tolstoy strikes up a long conversation with
Koni while seated at the edge of his guest’s bed. Koni writes:

After dropping me off at the room, he got busy with something in the room’s

bigger part, while 1 undressed and lay down. Then he entered my part to say

“good night.” However, we began to chat, and our chat transformed into one of

those typical and beloved conversations that people usually lead in the hallway

before leaving or while sitting at the edge of someone’s bed. Tolstoy did the same
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thing. He sat down at the edge of my bed, and began to talk, pouring over me the
warmth and light of his powerful soul.>?
Koni’s first visit to lasnaia Poliana lasted for five or six days, and during that time Koni and
Tolstoy met up every night for their conversations at the “edge of the bed.” Their discussions
covered a plethora of topics: literature, various Russian authors, human nature, vice and virtues,
relationship of the educated class towards peasants, marriage, family life, etc.

In his memoir, Koni dedicates some long passages to the description of his conversations
with Tolstoy about moral justice. The topic of ethics was of great interest to Koni already prior to
his meeting with Tolstoy. Most of Koni’s literary memoirs and essays touched upon the ethical
personas of Russian writers. Moreover, after the publication of his important long essay “Ethical
Principles in a Criminal Trial” [Nravstvennye nachala v ugolovnom protsesse] in 1902, Koni
established himself in the public eye as the expert and founder of Russian court ethics.>® While
his memoir does not state this point explicitly, it appears that both Tolstoy and Koni enjoyed
conversations that involved morals in some way. Koni was interested in Tolstoy’s opinions, and
the writer, in turn, was particularly attracted to Koni’s court stories that, in his opinion, had a
great didactic potential.

Koni’s memaoir is a great source of factual details (especially about the origins of
Resurrection), and it also provides a powerful and surprising record of how Koni and other
literary lawyers perceived Tolstoy. While many of Koni’s and Tolstoy’s contemporaries viewed
Russia’s greatest living novelist as the enemy of law and all things legal, Koni created in his
memoir an image of Tolstoy as a maverick, who could not be easily pigeonholed as either the
enemy or friend of the law and the legal professionals. Throughout his memoir, Koni subverts

the stereotypes and rumors associated with Tolstoy as a public figure: the stereotypes about his
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intolerance and impatience, pride, animosity towards legal professionals, etc. While Koni’s
comment that Tolstoy must have not viewed him as simply a “court official” [sudebnyi
chinovnik] can be read as self-flattery, it also allows the author to project the image of himself as
an ethically-driven jurist.>* Koni writes:
| can explain his [friendly] feelings towards me only by the fact that in my views
and professional activities he did not see any qualities that provoked his
unsympathetic view of our courts and led to his harsh disapproval of certain
aspects in the work of court professionals.*®
And a bit further, Koni continues:
[D]espite some unavoidable errors in my professional work, | can say with a clear
conscience that | never went deliberately against the principles of Kantian ethics,
i.e. I never looked at the human being as a means to an end, even if this end was a
lofty one.>®
By deconstructing the notion of Tolstoy’s “anti-legalism” (i.e. by showing that Tolstoy had
friends among legal professionals and liked to philosophize about law-related topics), Koni-the
memoirist delivered a carefully crafted portrait of Tolstoy: Tolstoy as philosopher of law and
ethics. Koni also exposed an obvious, but previously overlooked detail: not infrequently,
Tolstoy, the writer and thinker, shared a number of core views with his “opponents.” Koni, the
jurist, but also a writer and thinker, was not entirely different from Tolstoy-the novelist. While
these shared views belonged predominantly to the sphere of ethics, this point of similitude
became key to Koni’s effort to erase the imaginary boundary between literature as an ethical
pursuit and law as an “unethical pursuit” for careerists and opportunists. In other words, Koni

and also the anonymous reviewers of Tolstoy’s Resurrection rejected the polarization of the
270



notions of law and ethics; instead, they sought the intermediary position, one that made less of a
distinction between law and morals, encouraging the late imperial reader to see Russian fiction
not as a weapon against law and courts, but as a path towards better justice and ethically-driven

legal consciousness.

Conclusion: From the Appropriation to Self-Fashioning

Among Russian authors, Lev Tolstoy was perhaps one of the hardest literary figures
to appropriate, especially for court professionals. Not only was Tolstoy opposed to law,
viewing it as a tool invented by the powerful class for the domination over the
underprivileged groups of society, but most of his important fiction, except for War and
Peace, included sustained attacks on the new courts, judges, prosecutors, and lawyers. In this
context, no amount of literary criticism, however insightful or brilliant, could have made
Russian readers forget about Tolstoy’s caustic disparagement of legal culture. Nevertheless,
in their writings about Tolstoy and his fiction court professionals attained a somewhat
different, but important goal: their writings contributed a different perspective to the
contemporary understanding of the role of courts and the law in Russia. Court professionals
accentuated the aspects in Tolstoy’s views and fiction that weren’t divisive, and established a
common ground between their own liberal and legally-minded way of thinking and Tolstoy’s
morally grounded universe. While court professionals did not try to hide Tolstoy’s
intolerance of courts, they found many ways in which Tolstoy’s writings were beneficial for
Russia’s young legal consciousness. Andreevsky discovered in Tolstoy the superior master of
realist description, whose narrative techniques were well worth borrowing for the purposes of

courtroom storytelling. Court professionals who responded to Tolstoy’s Resurrection
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directed the attention of their readers to the novel’s depiction of Russia’s increasingly
repressive political life; they also pointed out the fact that despite its heavily political plot
and criticism of courts, Resurrection still remained a work of fiction, and its goal was not be
used as a weapon against courts, but to improve people and to make them notice the
injustices taking place in their immediate social environment. Finally, Anatoly Koni’s
memoir projected a complex portrait of Tolstoy as a public figure, drawing the attention of
readers to the novelist’s multiple, overlapping, and idiosyncratic identities. Tolstoy was a
great artist, who used his art to criticize courts. Yet, at the same time he was also a moral
philosopher, whose ethical insights into justice informed the important legal work of people
like Koni, who wanted nothing more than to make law and legal justice in Russia serve
people better. To conclude, while court professionals occupied a rather awkward position vis-
a-vis Tolstoy who scorned the notion of legal professionalism, as a professional and social
group they were, in a certain sense, more qualified to discuss Tolstoy than any other group in
Russian society precisely because of the uneasy balance that was at the heart of their own
public identity. The public identity of the late nineteenth century court professional (or the
literary lawyer) was also shaped by the overlapping of at least three disparate identities. They
were jurists. They were littérateurs. Also, as their writings and court speeches suggest, they
were public intellectuals who were deeply concerned with developing a better sense of how
law could better serve the goal of moral justice. As | suggested in the previous chapters of
this dissertation, the literary lawyers viewed reading and analyzing literature as a means for
developing and fine-tuning their moral intuition. The question of whether the literary lawyers
succeeded or failed in their effort to appropriate and reinvent Tolstoy remains open as even

today readers continue to view Tolstoy’s fictions as anti-legal. However, their efforts,
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successful or not, testify to the powerful commitment among the members of this fascinating

group to find, or to forge, a more positive perception of law in Russia.
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Figure 5.2: “In a City Court” by Maxim Dmitriev (circa 1890-1900). °7

CHAPTER 5

L A. F. Koni, Sobranie sochinenii v 8 tomakh, Moskva: Y uridicheskaia literatura, 1968, tom 6. Between pages 6:
176-77. This photograph was not published in any of the pre-revolutionary editions of Koni’s works. For the first
time, this photograph, along with other 119 photographs from the Tolstoy family archive, was published by Sofya
Tolstaya in 1912, in order to raise money for the reconstruction of the buildings in lasnaia Poliana that suffered
damage from fire. See: Iz zhizni L.N. Tolstogo. Snimki iskliuchitel 'no gr. S.A. Tolstoy. V pol’zu pogorelykh
okrestnostei lasnoi Poliany. Moskva: Fototipiia Sherrer, Nabgolts, i Ko., 1912.

2 A. F. Koni, “Lev Nikolaevich Tolstoy,” Sobranie sochinenii v 8-mi tomakh. Moskva: Yuridicheskaia literature,
1968. 6:501. Originally published in Niva. In Russian: “ITyremiectBenHuku onuchiBaroT Caxapy Kak 3HOHHYTO
ITyCTBIHIO, B KOTOpOfI 3aMUPACT BCA KU3HDb. Korna CMEPKACTCA, K MOJTMAHUIO CMEPTHU MPUCOCTUHACTCA CIIC U ThMaA.
n TOoraa €T Ha BO,HOHOﬁ JICB U HAITOJHACT CBOUM PBIKAHEbM IYCTBIHIO. EMy OTBEYAET KaJTOOHBII BOI 3B€pel7[,
KPUKH HOYHBIX NTUI] HAAJIEKOC 9XO0—MH ITYCTBIHSA OKUBACT. Tax 651Baiio 1 ¢ 3tuM JIbBOM. OH MOr nHoraga
3a6J'I)I<}laTBC}I B CBOEM 'HCBHOM HWCKAaHWH MCTHUHBI, HO OH 3aCTaBJIAJI pa60TaTB MBICJIb, HApyIIaJl CaMOJOBOJIbCTBO
MOJTYaHUs, OyMIT OKY)KAIOIINX OT CHA M HE JIaBaJI UM YTOHYTH B 3aCTO€ OOJOTHOTO CITIOKOHCTBHAL...”

3 The epigraph to Anna Karenina is “Vengeance is mine; I will repay” (the phrase belongs to God, and comes from
Paul’s Epistle to the Romans 12:19). Resurrection has four epigraphs from the New Testament, all of them on the
same topic of refusal from judgment. The first one reads: “Then came Peter to him, and said, / Lord, how oft shall
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my brother / sin against me, and | forgive / him? Till seven times? / Jesus saith unto him, | say not / unto thee, Until
seven times: / but, Until seventy times seven” (Matthew 18: 21-22).

4 A. F. Koni, “Lev Nikolaevich Tolstoy,” Sobranie sochinenii v 8-mi tomakh. MoskvaY uridicheskaialiterature,
1968. 6:479. In Russian: “Ilurry s, IpaB/a, TOT CIOKET, KOTOPBI BBl PaCCKa3bIBAI MHE, HO 51 TaK HUKOT/a HE
3HAI0, YTO BBIH/ET U3 TOTO, YTO S MUILY, U KyJia OHO MEHS 3aBEJIET, YTO I caM He 3Haro, 4TO S MHUIIY Teneps.”
Italicsaremine.

® See, for instance: L. D. Opul’skaia, Lev Nikolaevich Tolstoy: Materialy k biografii. S 1886 po 1892 god, Moskva:
Nauka, 1979; L. D. Opul’skaia, Lev Nikolaevich Tolstoy: Materialy k biografii s 1892 po 1899 god, Moskva:
Nasledie, 1998.

6 PSS 32: 442 (Book 111, Chapter XXVI11); Resurrection 511. All English translations come from the translation of
Resurrection by Louise Maude [see: Leo Tolstoy, Resurrection, trans. by Louise Maude, New York: Dodd, Mead &
Company Publishers, 1927.] In Russian: “Emy sicHO cTao Ternepb, 4To BCE TO CTPAIIHOE 3710, KOTOPOTO OH OBLT
CBHUJIETENIEM B TIOPbMAaX U OCTPOrax, M CIIOKOWHAs CAMOYBEPEHHOCTh TEX, KOTOPBIE TPOU3BOAMIN 3TO 3J10,
MPOM30IILIO TOJBKO OT TOTO, YTO JIFOJM XOTENH JIeNIaTh HEBO3MOKHOE JIEJI0: OyIy4H 3JIbI, UCTIPABIISTH 3J10.
[TopouHbIe Jr0IM XOTEIH UCTIPABIATH MOPOYHBIX JFOJICH U JyMalll JOCTUTHYTh 3TOr0 MeXaHu4eckuM nmytem. Ho n3
9TOTO BBILLIO TOJIBKO TO, YTO HYKJAFOLIHECS U KOPBICTHBIE JIFOJU, ClleNIaB cede MPOoecCuio U3 3TOr0 MHUMOTO
HaKa3aHUs U UCIPaBIICHHS JIOAEH, CAaMU pa3BpaTHIIMCh JI0 TIOCIEIHEH CTENeHN U He TIepecTaBasi pa3BpalialoT TexX,
KOTOPBIX My4aroT.”

7 PSS 32:21 (Part I, Chapter VI); Resurrection 22. In Russian: “V no3toMy eMy X0TeJI0Ch Ha4aTh M KOHYUTH PaHbLIE
3ace/laHne HBIHEIIHEro JTHs C TeM, YT0OBI JI0 IIECTH YCIETh NOCETUTh 3Ty phhKeHbKyIo Kiapy Bacuibesny, ¢
KOTOPBIM Yy HETO MPOIILIBIM JISTOM Ha Jiade 3aBsi3alicsi poMaH.”

8 PSS 32:25 (Part I, Chapter VII); Resurrection 26. In Russian: “3ana cyza 6bl1a 6onbluas, JIMHHAS KOMHATa. OqUH
KOHeI| ee ObLT 3aHST BO3BBIIICHUEM, K KOTOPOMY BEIIH TPU CTyNEHbKH. Ha BO3BBILIICHUH TIOCEPEANHE CTOSLT CTOJ,
MOKPBITHIH 3€JIEHBIM CYKHOM C 0oJiee TeMHOU 3eieHoi 6axpomoii. [1o3aau cTona CTOsUTH TPU Kpecia ¢ O4eHb
BBICOKMMH JYOOBBIMH PE3HBIMH CIIMHKAMH, a 33 KPECIaMH BHCEIT B 30JI0TOU pame SPKUil MOPTPET BO BECh POCT
reHepalia B MyH/IUPE | JICHTE, OTCTABUBIIIETO HOTY U JEpIKaIlerocs 3a cabmto. B mpaBoM yriy BHCEN KHOT €
oOpa3zom Xpucra B TEPHOBOM BEHKE U CTOSLT aHAJIOM, ¥ B IIPABOH e CTOPOHE CTOsUIa KOHTOPKa pokypopa.” |
changed one word in this translation of Resurrection by Louise Maude: she replaced the word “general” from the
original text with the word “Emperor.”

9 PSS 32:26 (Part 1, Chapter VII). In Russian: “®urypsl npejiceiaTes U 4ieHOB, BBILEINX HA BO3BLILEHHE B
CBOUX PACHIUTBIX 30JI0TOM BOPOTHHUKAX MYHAUPOB, OBLIIN OYEHD BHYHIUTECJILHBI. Onn camu YYBCBOBAJIM 3TO, U BCC
Tpoe, KaK Obl CMYII[HHBIE CBOMM BEJIMYHEM, TOCIEIIHO U CKPOMHO OITyCKasi TJ1a3a, CeJIM Ha CBOM PE3HbIe Kpecia 3a
MIOKPBITBIN 3€JIEHBIM CYKHOM CTOJI, HA KOTOPOM BO3BBILLIAJICS TPEYTOJIbHBIA HHCTPYMEHT € OpJIOM [...].”

10 PSS 32:30 (Part I, Chapter 1X); Resurrection 30-31 (Chapter VI11?). In Russian: “Kak Tonbko OpUCSKHbIE
YCEJHCh, PE/ICeIaTeN b CKa3al UM peub 00 MX MMpaBaX, 00A3aHHOCTAX U OTBETCTBEHHOCTH. | OBOPS CBOIO peyb,
npejiceiaTesb HOCTOSHHO MePeMEHsIT M03y: TO 00JIaKaunBaJICs Ha JIEBYIO, TO HA MPABYIO PYKY, TO HA CIHHKY, TO Ha
PYHYKH Kpecell, TO ypaBHUBAJ Kpast OyMaru, TO TJaJiuil pe3HOi HOX, TO OIyIbIBas Kapanaml. [IpaBa ux, mo ero
CJIOBaM, COCTOsJIM B TOM, YTO OHU MOTYT CHIpallinBaTh NOACYAUMBIX YE€PE3 NPEACCAATEIISA, MOTYT UMCTh KapaHJdall 1
Oymary U MOT'YyT OCMaTPHBAaTh BEIIECTBEHHBIC JT0Ka3aTebCTBa. OOSI3aHHOCTL COCTOSIA B TOM, YTOOBI OHU CYIMIH
HE JIOKHO, a cripaBeiiiBo. OTBETCTBEHHOCTH JKE€ UX COCTOsIA B TOM, 4TO B CJIy4ae HECOOJIFOICHNUS TaifHbI
COBCHIaHI/Iﬁ 1 YCTAHOBJICHUA CHOUICHUSA C IOCTOPOHHUMHU OHU IOABEPTaINCh Haka3zaHuio.”

11 See: “Sudebnye deiateli po Voskreseniiu grafa L. Tolstogo” [“Court Professionals According to Resurrection by
the Count L. Tolstoy”] in Vestnik Prava # 1 (January 1900), 79-93.

12 PSS 32:82-83 (Part I, Chapter XXII1); Resurrection 91-92. In Russian: “Pa6.1» nuIeT, 4To I0pUCT, K KOTOPOMY
MPUIIUTA CYUTHCS, OCIIE YKAa3aHHsl Ha BCEBO3MOXKHBIE 3aKOHBI, 110 MPOYTSHUH BA/IIATH CTPAHUI] FOPHIHUECKOM
0eCCMBICIIEHHOM JINTHIHY, TIPEUIOKII Cy ISIIMMCS KUHYTh KOCTH: YeT WM HeueT. Ecnu uer, To nmpaB ucrel, eciu
HeyerT, TO paB oTBeT4HK. Tak Obu10 1 371ech. To, a He Ipyroe peneHne NpUHITO OBLIO HE TOTOMY, YTO BCE
COTJIaCHIINCh, &, BO-TIEPBBIX, IOTOMY, YTO MPECEIaTeNILCTBYIONINN, TOBOPUBIINI TaK JIOJTO CBOE PE3IOME, B 9TOT
pas3 yIyCTHII CKa3aTh TO, YTO OH BCET/1a TOBOPHII, @ IMEHHO TO, YTO OTBEYasl Ha BOIIPOC, OHM MOT'YT CKa3aTh: «1a—
BHWUHOBHA, HO oe3 HaMEPECHUS JIMIIUTD )XU3HU»; BO-BTOPBIX, ITIOTOMY, YTO IMOJKOBHUK OYC€Hb NJJIMHHO U CKYYHO
pacCKa3pIBall UCTOPHUIO KEHBI CBOCTO ITYPHUHA; B-TPETHUX, ITIOTOMY, YTO HGXH}O}IOB OB TaK B3BOJIHOBAH, YTO HC
3aMETWII YIYIICHHUA OTOBOPKH 00 OTCYTCTBUM HAMCPECHUA JIMIIUTD )XU3HU U JyMall, YTO OrOBOPKa: «0e3 YMBICJIa

orpalieHus» yHUYTOXKaeT OOBUHEHHE; B-UETBEPTHIX, oToMYy, uTo [letp 'epacumoBnd He ObLUT B KOMHATE, OH
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BBIXOAMII B TO BPEMs, KaK CTapIIMHA IIPOYEI BOIPOCH H OTBETEHI, H, TIIaBHOE, IOTOMY, YTO BCE YCTAIN U BCEM
XOTEJIOCh CKOpPEH 0CBOOOIUTHCS M IOTOMY COTJIACHTECS C TEM PEIICHNUEM, IPH KOTOPOM BCE CKOpei KoHdaeTcs.”
13 PSS 32:84 (Part 1, Chapter XXI11).

14 PSS 32:86 (Part I, Chapter XXIV).

15 PSS 32:123 (Part I, Chapter XXXIV). This passage is omitted in Maude’s translation of Resurrection. | use the
English translation of this passage provided by Rosemary Edmonds. See: L.N. Tolstoy, Resurrection, trans. by
Rosemary Edmonds, London: Penguin Books, 1966. Page 166. In Russian: “U Beas CKOIBKO U KaKUX
HaIpsDKEHHBIX YCUIIMI CTOUT 3TO NPUTBOPCTBO,—IIPOJIOJIKAI TyMaTh HexIo10B, OrIIsAbIBast 3Ty OrPOMHYIO 3aily,
9TH TIOPTPETHI, JIAMIIBI, KPECa, MyHIUPHI, 3TH TOJICTHIE CTEHBI, OKHA, BCIIOMHHAS BCIO TPOMAHOCTB 3TOTO 3/1aHHS U
ere OONBIIYI0 TPOMaJHOCTh CAMOTO YUPEKACHHS, BCIO apMHIO0 YHHOBHHUKOB, IIHCIIOB, CTOPOXKEH, KyphepOB, HE
TOJIBKO 3/1€Ch, HO BO Bceil Poccum, MoIrydaronyx »KajaoBaHbe 3a 9Ty HIKOMY HE HY)KHYIO KOMeaunto.”

16 PSS 32:126 (Part 1, Chapter XXXV).

17 PSS 32:155-56 (Part I, Chapter XLV); Resurrection 175. In Russian: “Bot rosopsr, 4To aaBOKaThl 1apOM J€HbIU
6epyT [...]. S BEIIpOCTaN OJHOTO HECOCTOSTENLHOTO JOJDKHUKA U3 COBEPIICHHO HETPABMIIEHOTO OOBUHEHHUS, a
TEernepb OHU BCE KO MHE JIE3YT. A Ka)JI0€ TaKoe /IO CTOUT OTPOMHOIO Tpyna. Beab 1 MBI TOXe, Kak KaKoH-TO
IIcaTeb TOBOPHT, OCTaBIIsIeM KyCOYEK Msica B UepHHJIbHHUIIE.”

18 Qtd. in S.A. Andreevsky, and 1. I Podol’skaia, Kniga o Smerti [The Book of Death], Moskva: Nauka, 2005, 630.
Quote 1 in Russian: “U 3auem Boi pyraerech cioBom “amsokar’? Ceituac, 4yTh YTO CKBEPHO,— ‘TI0-aBOKATCKHU.”
Kaxkoii Bel HenucnipaBumblii npuctpactauk! [...] Jlymaro oraars 3ameTky B “Tpyn.” Tam cBoOOHEE BBICKA3bIBATh
CKpoMHYIO0 mpaBay.” Quote 2 in Russian: “A ckpoMHYIO MpaBy s CKasal ¢ XUTPOCThI0. B cylHOCTH, OHA Hake
HEMHOTO0 Jiep3Kasi. ToJICTOro, ¢ €ro 1ep30CThI0, BE3/I¢ HAalleyaTaloT, a HallleMy OpaTy Halo IpsATaThCs.”

19 First publication: S.A. Andreevsky, “Iz myslei o L’ve Tolstom” [“From My Thoughts about Lev Tolstoy”], in
Trud: vestnik literatury i nauki 8: 19-24, Sankt-Peterburg, 1890, 482-99. In 1891, this essay was published as a part
of Andreevsky’s collected essays. See: S.A. Andreevsky, “Iz myslei o L’ve Tolstom,” Literaturniya chteniya
[Literary Readings], Sankt-Peterburg, 1891. 253-85.

20 |bid., 254-55. “[B]bI3bIBast [)KU3HEHHBIE IPOLIECCHI]| U3 IIPOLION0 B CBOEM BOOOPAKEHUH, OH HX MOXKET
CHHCBIBATh C JIEHCTBUTEILHOCTH MTO-CEKYH/IHO, KaK €CII Obl OHM pa3BEpPTHIBAIKCH TI€pe]] HUM )KUBBEM U BO BCAKYIO
MHUHYTY OCTaHaBJIMBAIUCH, II0 €r0 BOJIE, IEpe]] YMCTBEHHBIM B30POM, YTOOBI OH yCIIeBaJl 3aXBAaTUTh U3 HUX BCE
Heo0XouMBbIe eMy MOAPOOHOCTH. [...] [[T]JocTaBiaeHHBIN JTUIIOM K JIUITY C 3TON BOMIIEOHOH, IpPKO BCIIBIXHYBILIEH
KapTHHOM, B KauecTBe CIIOKOHHOro HabmoaaTens, ToJacToi MoXeT, Tak cka3aTh, COTBOPSATh MUHYBIIYIO
JICUCTBUTEIBHOCTH BO BTOPOM 3K3eMILIsIpe, 0e3 BCsKOH (ajbiim, mopoxaaeMoii 3a0BEHHEM XapaKTEepHBIX
4acTHOCTEH COOBITHS.”

2 |bid., 258. In Russian: “U3o6pasxas IpoIIoe Ho cTeHorpamme cBoeit namsatu, ToncToil cBo601HO 3a6upaeT u3
Hee Ha CBOM CTPAHMIIBI BCE, YTO BUANUT KAXKJIBIH M YEr0 MOYTH HUKTO He MOMHHUT. [loaTOMY camble 0OBIKHOBEHHBIE
BELM NOJy4aroT y ToJCTOro xapakrep Xyn0KeCTBEHHbIX OTKPBITHI.”

22 |bid., 254.

2 1bid., 261.

24 |bid., 262. In Russian: “BblcTynas B II€9aTh CO CBOUM MICUXOJIOTMYECKUM aHaIu30M, ToJCTOH prckoBas ObITh
HETMOHSTHIM, IOTOMY YTO, HAIOJIHSSI CBOU CTPaHHIIbI ATMHHBIMH MOHOJIOTaMH JISHCTBYIOLIMX JIUI—3THMHA
MIPUYYVTUBBIMHU, MOJTYAJIUBEIMU Oecenamu Jrofieit ‘mipo cebs’, HaeauHe ¢ coboii—ToscTol co3aBai COBEPIICHHO
HOBBIIA, CMEJIBIH pUeM B IuTeparype. [...] [ToacToil] BeICTaBUI LEBIH PSIT CAMBIX 3JJ0POBBIX OOBIKHOBEHHBIX
JIIOIEeH, CTapbIX ¥ MaJbIX, 3pEJIbIX U IOHBIX, B CaMOW aTpHapXaidbHOI! cpee, B caMoil Oy JTHHYHON 00CTaHOBKE U
BCEX MX 3aCTaBUJI MOYTH YTO OpEUThH Ha SBY.”

% |bid., 267-68. The imprecise quote comes from Dostoevsky’s The Brothers Karamazov: this idea is expressed by
Ivan Karamazov in the Chapter “Rebellion” In Russian: “Bce 310 sipko, HHTEPECHO, JKUBO, YYAHO U300PaKEHO U
OJIHAKO HUKTO M3 TUX JIIOJIEH HE 3arafaeT B AyNly, KaK MBI 00pa3. 1 eme 4eM armu30au4Hee JTMI0—TEM OHO
OyTo JIydIie; HO BCE JINIIA, TO/IBEPTHYThIE OojIee I MeHee 00CTOsITEIbHOMY BCKPBITHIO, JIETAI0TCSI O KOHEI]
HECKOJIBKO UY>KABIMHU BaM, YXOJAT OT Ballel pacKpbIBIIeiics cumnatiy. 11 BcmiomuHarotes cinoBa JloctoeBckoro,
YTO ‘OJMKHUX HEBO3MOJKHO JIFOONTb, @ YTO MOXKHO JIOOUTH pa3Be JIMIIb AAJTbHUX, T.€ T€X, KOr0 He ycIleBaellb
OJIN3KO PaccMOTpPETh. [...] He moTomy 11 HaM Tak Majio MPUATHBI, B OOJBIIMHCTBE CIIy4aeB, SHCTBYIOIINE JIUIIA
ToscToro, 4To OHU KaK-TO YK€ MIOBCIOJY XOJIST CO CBETSIMMUCS BHYTPEHHOCTIMU? J[aHO JIM OJJTHOMY YEJIOBEKY
PEIUTETHHO BCEX M KaXKI0TO MOHUMATh HACKBO3b?”
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% |bid., 269-70. In Russian: “[2]Ta oxpacka TOJICTOBCKOIO TeMIEPaMEHTa, OKPACKa BIYMUMBOIO IeHUA—
HETPECTaHHOTO CYIbH HaJ CO00I0, BEUHO cebOs pa30Mparoniero u MoABOASIIETO cebe UTOTH, BCET/Ia C OTTEHKOM
BHYTPEHHET0 HEJJOBOJILCTBA,—3Ta TEHb JICTJIa, HECOMHEHHO, Ha BCE CO3/IaHM ITHCATelIsl, HOKPhUIAa HHOT/IA €/[Ba
3aMeTHBIM (OJ1arogapst MacTepcTBy), HO TEM HE MeHee OOIIMM TOHOM BECh OOLIMPHBINA MUD BBIBEICHHBIX UM JIIO/ICH.
B GonbIIMHCTBE CilyyaeB 3TO CKOpee 3aMacKUPOBaHHBIE IIPUTOBOPHI, YeM MOpTpeThl. [1paBna, 4ro unTarens
Toncroro noaiaercst moJHeNHIEMY ONTHYECKOMY OOMaHy: OH BUANT LIEIBHBIX, TIPOCTHIX, CBOOOIHBIX, HATYPAIbHBIX
JIIO/IeH ¥ HE YyeT NPUCYTCTBUS CyIbH.”

27 |bid., 280. In Russian: “[K]poMe 3TOro BpeMEHHOTO C/IEPKMBAIOIIETO BJIMSHHUS, COHATA KOHEYHO, HUYETO HE
cIeTaeT, IOTOMY 9TO NPHPOJA BO3EMET cBoe.”

28 |bid., 280. In Russian: “[B] «Kpeiineposoii conate» ToICTOM, cO CBOMCTBEHHOIO eMy 6e300513HEHHOIO
OTKPOBEHHOCTHIO M € TITyOOKMM MHCTHHKTOM IIPaBJIbl, ITOIOMIEN K CAMOMY cllaboMy MecTy OpadHoro coro3a. OH
MOKa3aJ, KaK 3TOT COI03 POKOBEIM 00pa3oM, HEPEMEHHO, TOJIBKO U ACPKUTCS, YTO HAa CBOEM HU3MEHHOM Hayaje u
Kak 00e CTOPOHBI IOCTOSHHO LETUISIOTCS 00 3TO HaYaJIo U CTPajgaloT OT Hero. B 3ToM MHOTO Ti1y00KOH MpaBAb! v
«KpeiinepoBa coHara» Bcero 6oiee 3aMeyarenbHa, KaKk CeHCAIIOHHAs OpomIopa 11 00CYKICHUS OpadHOTO
Bormpoca.”

2 |bid., 283. In Russian: “[B] ceMbe, 3aCTUTHYTOH U3MEHOI1 OJJHOTO U3 CYIIPYTOB, MOJHMMAETCS CTOJLKO FOPEYH,
B3aUMHOTO Pa3paKeHuUs], Pa304apOBaHusl, KOCBIX B3IJISI0B, HEJOYMEHHI—YTO BCE, OBbIBIIEE MPEXK/IE
CIUIOYEHHBIM,—TeIeph, M0 PEaKklyy, B3aUMHO OTTAJIKHBAETCS Ha TAKOE PACCTOSIHUE, KAKOT'O HE ObIBACT Jaxe
MEX]Ty COBEPIICHHO HE3HAKOMBIMU JIFOJbMHU.”

%0 Ibid., 146. In Russian: “5 He MOHMMaIO TOr0, KAK MOKHO OBLIO B LIeI0H OOIIUPHOI Cyne6HOI ceMbe He HAWTU HU
OJHOT'0 CUMIIATUYHOTO M YECTHOT'O YeNIOBEKa, HA KOTOPOM OTPagHO OBbLIO OBl OCTAHOBUTH CBOE BHUMaHuUe. [
MeHs 00MIHA Ta TeHACHIMO3HOCTh, KOTOPOO IIPOHUKHYT Balll POMaH, TOT YMBILUICHHBIN MOA00OP TMYHOCTEH U
CITy4aifHOCTEH, KOTOPBIN HANpaBJIeH K TOMY, YTOOBI OTHATH y CYJa TO IOBEpHE, KOTOPBIM OH CTOJIb 3aCTyKEHHO U
YECTHO JIOCEeJIb IOb3yeTcsl. ECIi BB, BO MM# Balllero NMPUHLMIIA, OTPULIACTE CYA B CAMOM €To Hjee, TO IS 3TOr0
€CThb APYTUe COCOObI IOMUMO W3BPAILCHHS ACHCTBUTEILHOCTH.”

3L This letter was later republished in Zhurnal Ministerstva lustitsii [The Journal of the Ministry of Justice]. See:
“Otkrytoe pis’mo grafy L.N. Tolstomu” [“The Open Letter to the Count L.N. Tolstoy”], Zhurnal Ministerstva
lustitsii [The Journal of the Ministry of Justice], October 1899, pages 140-46.

32 |bid., 141. In Russian: “Bamuie «BockpeceHHe» NPeACTaBIseT COO0H XOTS U CIIOKOMHYI0, HO TEM HE MEHEE
TMIOCJIEI0BATENIFHO MPOBE/ICHHYI0 HACMEIIKY HaJl COBpEeMEHHBIM cyoM. [1o BarieMy H300paxeHuro, Cy 3TOT €CTh
He OoJiee Kak MEXaHW4eCKH JeHCTBYIONIAs THIbOTHHA, IPUBOANMAS B ISHCTBHUE JIIOJIbMHU CHITBIMH, OECIIEYHBIMU U
0e31yIIHBIMH, U 6ECCO3HATEIBHO OIYCKAIOIIAsCs Ha TOJIOBY TOTO, KTO MO Hee MOABEpHeTCs.”

33 1bid., 141-42. In Russian: “CJpIxajy JIH BB, TIPEXk e BCETO, M0 MOBOAY MPECHIIIEHHOCTH U CHOapUTCTBA, YTO 3TH
MHHMBIE CHOAPUTBI—IIOYTH MOTOJIOBHO NPENCTABISIOT 000 paboumii J1r0/1, He MO3BOJSIOMINIT cebe MeuTaTh He
TOJIBKO O TaKOM yroJike, kak SlcHas [lossHa, HO Aake 0 Majio-MaJIbCKA CHOCHOW KBapTHPKE, HSMMEIOLIUI CpeCTB
HE TOJIBKO JUIsl KaKOW-TIHOO0 MPEICTaBUTENBHOCTH B OOLIECTBE, HO Ja)Ke Ha BOCITUTAHUE JACTEH, H BHIHYKICHHBIH
WHOT/Ia, B CUITY TOPBEKOH HEOOXO0IMMOCTH, NpHOeraTh K IOMOLIN YaCTHOW GJIarOTBOPUTENBHOCTH?”

3 Ibid., 143. In Russian: “U MHe IpUCKOPOHO [...] He TOJBKO 3a YeCTh CY1e0HOr0 BEJJOMCTBRA, KOTOPas COCTaBJISET
€IMHCTBEHHOE €TI0 JIOCTOSIHKE, HO ellE OOJIbIIIe 3a Ty HJIEH0, HOCHTENIeM KOTOPOH OHO SIBJISIETCSI M KOTOPYIO
BTaNThIBacTEe B IPsi3b. BBl camu 3HaeTe, 4eM 0053aHO CyIy pycckoe 00iecTBo. Kpome BhIMOIHEHUS CBOCH
CrHeLuaIbHOM 3a/1a41, OH BBIIIOJIHWII M BEJINKYIO MUCCHIO MOJIMTHYECKYIO: OH BOCIIMTAI B PYCCKOM YEJIBEKE 4yBCTBO
COOCTBEHHOT'O JJOCTOMHCTBA. [...] [B cyne] xax b1l 9yBCTBYeT ceOsl rpakJaHHHOM ITOJTHOIIPABHBIM, PaBHBIM
JPYromMy, He CMOTPS HU Ha KaKyl0 pa3HHIly OOLECTBEHHOI'O MOJIOKeHUs. UTO KacaeTcs Apyro 3aciuyru cyia—
BOJJBOPEHUSI IPABOCYJUS—TO 00 3TOM M TOBOPHTb, TIOBUIUMOMY, U3UIIHE. [[pHIIOMHNTE HeTaBHEe MPOLLIOe,—
9TH KaOWHETHBIC CYJIbI C UX BCEMOTYIIMMH CEKpeTapsiMu, Te IpaB/a pa3MEHUBAIACh Ha PyOIIH, 1€ M0 KESJIAHUIO
MOYKHO OBUIO 00EJUTH BCSIKOE I'PSA3HOE JIEII0, U CIIPOCHTE JTF000T0 U3 PYCCKHX TPaXk/iaH, MOXKET JIM OH YKa3aTb BaM
4T0-1100 10/100HO0E B cynie coBpeMeHHOM? U pa3Be 3T0 He BeNMKas 3acilyra CyAa OJ0JIETh B O0IIECTBEHHOM
CO3HAHWU CHJIY CTAPHHHOW MPAaYHO ITOCIOBHIIBI ‘C CHIILHBIM HE OOPHCH, C OOTaThIM He Tsraiics’?”

3 Ibid., 144. In Russian: “3a KOpOTKOE BpeMs CyJ1 C/IENANICs JIy4IIMM JIOCTOSHHEM PYCCKOTO HapoJIa: Croj1a OH boiee
JIOBEPUYUBO, YEM K KOMY-JIHOO IPYrOMY, HECET M CBOE TOpe, U CBOU HYXKJBL. YK€ [3TO Ka4ecTBO] cyaa
MPE/ICTABILSIIOT COOO0I0, TI0 HAIlIEMY MHEHHIO, TAKYIO0 CEPhEe3HYI0 3acCIyTy, KOTOpasi, HOBUIUMOMY, CIIOCOOHA
OTpauTh CyJ OT TIIyMJICHHH HaJ HUM.”
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% |bid., 145. In Russian: “Ho nocMoTpuTe, K KOMY, KaK HE K MUPOBOMY CY/Ib€, CIIEA0BATENI0 WU IIPEICTABUTENIO
MIPOKYPOPCKON BIACTH 0OpamaeTcs B IIyX0il MPOBUHIINH HAIll PyCCKUH KPECThSIHUH 32 COBETOM B TEX CITydasX,
KOTJIa OH YyBCTBYET IPaBAy M MEXKIy TeM HE yMeeT JoKa3aTh e¢?”

37 See: Jane Burbank, Russian Peasants Go to Court: Legal Culture in the Countryside, 1905-1917, Bloomington:
Indiana University Press, 2004. Also: Joan Neuberger, “Popular Legal Cultures: The St. Petersburg Mirovoi Sud,” in
Russia's Great Reforms, 1855-1881, eds. Ben Eklof, John Bushnell, and Larissa Zakharova, Bloomington: Indiana
University Press, 1994. 231-46.

38 See: “Sudebnye deiateli po Voskreseniiu grafa L. Tolstogo” [“Court Professionals According to Resurrection by
the Count L. Tolstoy”] in Vestnik Prava # 1 (January 1900), 79-93. In his article “Sud’ba Voskreseniia,” E. G.
Babaev suggests that Spasovich might have authored the review in Vestnik Prava. See: E. G. Babaev, “Sud’ba
Voskreseniia,” in Roman L.N. Tolstogo Voskresenie: istoriko-funktsionalnoe issledovanie, Moskva: Nauka, 1991.
3L

%9 |bid., 79-80. In Russian: “OnHOCTOPOHHOCTE, IIPOXOAILAS KPACHON YepPTOi BO BCEM POMAHE, SCHAS KaXKI0MY
cyneOHOMY IesTEI0, MOXKET OBITh, OHAKO, HEMOHATHA YUTATEII0, MaJ0 3HAKOMOMY C CyIeOHBIM MHPOM U C
yFOHOBHOﬁ npouez[ypoi?l. Yro 310 TaK, TOATBCPKAACTCA CIIOBAMU, KOTOPBIC HEPCAKO MPUXOJUTCA CIBIIIATL: «KKaK
Bac otaesan ToJICTOM,» a OMH U3 OBIBIIMX MPUCSHKHBIX 3aceaTeNei, BhICKa3al Jake HaIexK Iy, YTO
«Bompecerme» HaBCPHO OKAXCET NMEAArorn4€CKo€ u MOpajIM3yrouiee BJINIHUEC Ha cy/:[e6ﬂoe COCJIOBHUC, U
CpaBHHUBAET CyneOHbIX nesateneit rpada Tosctoro ¢ momnaaypamu lllenpuna u ¢ Tunamu ['orosiss. Ho ymectHo m
takoe cpaBHeHue? [Tomnanyps! lllenpuna Beap catupa, dhanrasus, a cyapu rpada ToacToro—xuBbie Jroau!
ECCCMepTHI)Ie TUILI I'0roJjs Taxke >KUBbIE JIIOJIU, HO pa3B€ OHU BHYHIAIOT K ce6e TaKHE )K€ YyBCTBA, KaK THUIIbL
Bockpecenus [...]?7”

40 1hid., 84. In Russian: “HeBoibHO JIPOTHET CEpPALE Y BCAKOr0, KTO IMIOJYMAET TOJIBKO O BO3MOXKHOCTH MCX0J1a JIENa,
NepeaAaHHOr0 Ha 06CY)K,I[GHI/I€ OMMCAHHBIX NPUCAKHBIX U Cy,[[e6HLIX Z[CSITeHeﬁ. V BceX IUYHBIE CUCTHI MCKAY 0060171,
HO6y>K,Z[€HI/I$I HJIH CaMOI'0 HU3MEHHOT'O CBOMCTBA HIIM XOTSI B BBICHICTO, HO U3 Takoi O6J'IaCTI/I, KOTOpas HUICro
00II1ero HY ¢ JTaHHBIM JIeJIOM, HU ¢ 3a7jadaMu mpaBocyaus He umeet! OngHako npasnaa npexne Beero! K kpaitemy
HpI/ICKop6I/IIO, HCJIb3s1 HE CO3HATBhCs, YTO HE BCC I/I306pa)KCHHBIe JJMYHOCTHU MAHCKCHBI U JIMIIb Q)aHTaBI/Iﬂ aBTopa:
HEKOTOPBIC U3 HUX HEC TOJIBKO MOTYT 6I>ITI>, HO U HeﬁCTBHTeHLHO BCTPEYAIOTCA U B 06HI€CTB€ " MCXKIY
IIPECTaBUTEINIIMU NIPABOCYIUSI; XOTS M HE BO BCEM MIPUIAHHOM aBTOPOM UM OpeoJie MONUUIOCTH U drousma.”

4l Ibid., 91. In Russian: “[PJoMaHUCT He IpolLecCyaaucT U POMaH He YYeOHMK MpoLiecca, a IOTOMY U Hellb3s
MPEABSBISATh K POMaHUCTY TAKUX TpeOOBaHMI NPH W3JI0KEHUU MM IIpoliecca, KaK K Ipoleccyanucry.”

42 |bid., 91.

43 1bid., 84. In Russian: “Beb eciii Obl HAXOTYUBBIi TpeIpUHIMATENh Ha0pal U3 KaKoH-IIn00 HAPOJHOCTH,
HaCCJ’IHIOH.leﬁ Hamry H€O6L$[THYIO POCCI/IIO, XPOMBIX, CJICIBIX, 6€3py1(I/IX 1 0E€3HOCKIX U CTaJ UX IIOKa3bIBaTh, TO
HECOMHCHHO Y BCAKOI'O BUACBLICTO UX CIIOKUIIOCH OBI BIICYATIICHUEC, YTO MPCACTABIIIEMas HAPOJAHOCTb COCTOUT
TOJIBKO M3 KaJieK. Toxe caMoe BIeuaTIIeHHe MOMY9IaeTcs U OT CyIeOHBIX nestenei ‘Bockpecenus.””

4 1bid., 92.

45 See Vestnik Evropy # 12 (December 1% 1899), pp. 896-900. This review (published in the section “Iz
obshchestvennoi khroniki” [“From the Chronicles of Public Life”] was not signed. However, the author draws in his
review on the ideas of Anatoly Koni, which suggests that both writers belonged to the same literary and intellectual
circle.

46 |bid., 897. Tolstoy expressed his anti-legal views on many occasions, and by the end of his life he developed a
strong distaste for courts as one of state institutions. In 1909, Tolstoy received a letter from Krutik, a law student at
Saint-Petersburg University. A self-identified Tolstoyan, Krutik wrote to his intellectual teacher because of his
ambivalent feelings about Tolstoy’s rejection of law. While studying law, Krutik got acquainted with the legal views
of his professor L. I. Petrazhitskii. In his book The Theory of Law (Teoriia prava), Petrazhitskii argued that law was
important for society because it functioned as a moral motivation for individuals, encouraging them to behave civilly
towards other individuals. Petrazhitskii’s views contradicted Tolstoy’s views, but they appealed to Krutik. Unable to
reconcile this contradiction, Krutik decided to inquire Tolstoy himself. Tolstoy wrote a letter to Krutik, in which he
asserted once again that law was a tool, invented by the powerful class in order to dominate the underprivileged
classes. Later, this letter was published in The Journal Franco-Russe in Geneva. For Tolstoy’s “Pis’mo studentu o
prave” [“A Letter to a Student about Law™], see: PSS 38:57, 502.
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47 Ibid., 897. In Russian: “3ech HET HUYErO MOXOKETO HA OCYKIEHHE OTAEIbHBIX CyeH, OOBUHUTENEI,
3aIIMTHUKOB; BBICTABILIFOTCS HA BUJ] HE JIMUHbIC OLIMOKH, a HEM30EKHBIE PE3YIbTATHl CUCTEMBI, CTPAIA0IIIM
BHYTPCHHUM, HEU3JICYNMbIM ITOPOKOM.”
“8 |bid., 897-98. In Russian: “Csou mbiciu o cyae JI.H. TosncTolt He pa3 BbICKa3bIBal B OTBIIEYEHHOH (hopMe,
cTapasch 000CHOBATh UX PUIOCOPCKUMH U COIIMOJIOIMYECKUMH JIAHHBIMHU; HET HU MaJleHIield IPUYMHBI OTBEPTaTh
€ro NpaBoO Ha BOCIPOU3BE/ICHHUE UX B APYroM Buje. HUKakux paMoK JUIsi HCKYCCTBa YCTaHOBUTH Helb3sl. Ecin
XY/I0’)KHHUK—B TO )K€ BPEMS MBICIIUTEIb,—€eT0 MHUPOCO3EPLIAHNE HE MOKET HE OTPA3UTHCS B €r0 NPOU3BEICHUIX;
€CIIM OH, ITPUTOM, U IIPOTIOBEJHHUK, —OHO BBUTUBAETCS HE TOJIBKO B 00pa3ax, HO M B IPSIMBIX 0OpalIeHUsIX K
YyBCTBY WIN yOSKICHHUIO unTaTenei... Eme menbe, uem «Crapsblii cyass», noanMatot poman JIL.H. Toncroro Te,
KOTOPBIE XOTAT CACNaTh U3 HETO CTEHOOWTHOE OpYAHE IMPOTUB CyJa, KaK CACPKKH AJIs mpon3Boa. [...] CeroBanus
«Craporo cyznpn» Ha T0, 4to B poMane JI.H. Toncroro He BBIBEIEHO HU OHOTO «CHMIATHYHOTO U YECTHOTO»
MIPEACTABUTEIS CyJeOHOTO MUPA, OT3BIBAIOTCA YEM-TO 3aTXJIBIM, JaBHO KaHYBIINM B BEUHOCTh. DTO—TOT K€ YIPEK,
KOTOpBIE OTCTaIbIe KPUTHUKH COPOKOBBIX ToJ0B senanu ['oroito 3a «PeBu3opa» u nepByro 4actb «MepTBbIx Jym».
PomaH, kak 1 KOMeaus, He NCUEPIBIBACT LIENBIX 00IacTel KU3HH; TSI HETO BOBCE HE 0053aTENBHO M300pakaTh
J00pOo MapayieNIbHO CO 3JI0M, PacIpeessiTh paBHOMEPHO CBET U TeHH. Eciu neficTBylomue nuna )KU3HEeHHBI 1
NIPaBAMBBI, CTPAHHO CIpAIIMBaTh ce0s, HET JIH PSAOM C HUMH, B TOU Jke 0OIIECTBEHHOI cdepe, Apyrux,
00131101 X COBEOIICHHO WHBIM JYILIEBHBIM CKJIQJIOM; CTPAHHO MPE/IIoJiaraTh, 4TO BCE HE BBIBEACHHOE HA CLCHY
Kak OBl He cymiecTByeT ajst aBTopa. Korna nossuiace «Cmepts MBana Mnbnyay, HUKOMY He MPUIIUIO B TOJIOBY
YTBEPKAATh, 4YTO I'epoil pacckasa, 1o Mblicau JI.H. TocToro—Tunuy4HbIi NpeACcTaBUTENb 6CeX JOJKHOCTHBIX JIULL
cyne6HOro BeoMcTBa.”
49 This reviewer makes yet another minor point in his review of Resurrection. He points out that occasionally
Tolstoy’s novel describes the new trial by jury in a positive light. The critic mentions Tolstoy’s depiction of jurors,
for instance. Unlike the judges, Tolstoy’s jurors do not feel or act apathetic. All jurors—the merchant, artisan,
teacher—want to find out the truth, and many of them are eager to acquit Maslova. The reviewer writes: “Jurors
cannot be indifferent for a simple reason that for them the duty for which they are summoned is new, unfamiliar, and
full of excitement. In their eyes, the defendant is not the tenth or hundredth specimen of the type that became
familiar and therefore invokes boredom, but a live human being, who anxiously awaits their important verdict. For
them, “labor and exile” are not the empty words that lost their meaning from frequent usage, but they are something
very real and horrifying in its realism.” In Russian: “[Plaérodyutnbimu TPUCSKHBIE HE MOTYT OBITh YK€ ITOTOMY,
4TO JIeJI0, K KOTOPOMY OHH MPU3BIBAIOTCS, Ul HUX HOBO, HEMPUBBIYHO, ITOJTHO KU3HU. [locyAnMBblil, B X riazax—
HE JICCATBII WIIN COTBIN 9K3eMILISP IPUMENbKABIIErocs, HACKYYHBIIETO TUIIA, & )KUBOW YEJIOBEK, TPEIIETHO
OKHJTAIONIMH MX PEIIaoIero cJIoBa; KaTOpKHask paboTa Wil TIOpbMa—1JIsl HUX He (pasa, HoTepsiBIIas CBOH CMBICI
OT YacToro ynotpeOeHus, a HeUTO peaibHOe U CTpalliHoe B cBoeit peansHocTr.” 1bid., 899.
%0 |bid., 457. In Russian: “BecTpeneTHO0 PYKOK BCEra CTPEMMIICS OH—B CBOUX JPAMATHYECKUX NPOU3BEICHUAX,
CKa3Kax, paccka3ax M MOBECTSX, B CBOUX (QMIOCO(PCKUX M ITHKO-TIOJIUTHUECKUX COUYMHEHUSX - CHATH OOMaHYMBbIE U
3aMaH4YMBbIE TIOKPOBHI € )KUTEHCKOH M OOIIECTBEHHOH JDKH, B UM OBl 3Ta JIOKb HHU MPOSIBIISIIACH - B TEOPHAX U
MIPAKTHKE, B TPAAUIHUAX U YIPEKACHHUAXK, B OOBIYAAX U 3aKOHAX, B YCIIOBHONH MOpPAJIM 1 0€3yCIIOBHOM HaCHIINH.
B3biBast K BHyTpeHHEMY YeJIOBEKY, MPU3BIBAS €TO “‘COBJIEYB C ce0s1 BETXOro Ajama,” OH CTPACTHBIMU U
yOEKICHHBIMU CTPAHUIIAMH CTPEMUTCS JJOKa3aTh, UTO “IaPCTBO OOXKHUE’ 3MKIIETCS HA BEUHBIX TOTPEOHOCTSIX U
3ampocax 4eNoBeYeCKON JyIIH, He3aBUCHMO U JIa)Ke BOIIPEKU TEM YCIIOBHUSM, B KOTOPBIE XOUET UX IMOCTABUTh
M3BpaTHBIIEECS B CBOUX CTPEMIICHHUSIX YeJIOBeUYecKoe obmexxuTre.”
51 Ibid., 460. In Russian: “Oco6eHHo B MOCjIe[HEM OTHOIIEHHH TPEBOXKHUIA MeHs BeTpeua ¢ ToncteiM. Ero Mue
YaCcTO PUCOBAJIH SIPHIM CIIOPIIUKOM M YEJIOBEKOM, HE JIOIYCKABIIMM HECOTJIACHS CO CBOUMH ITUYECKUMU HIIH
PEIUTHO3HBIMHY B3TJISIIaMH, a 51 HE JIFOOJII0 CIIOPUTH, IaBHO Y)K€ pa3/ie/iuB YOeXKIeHNE, YTO MHEHHS JIIOJICH,
CO3JIaBIIHECS CAMOCTOSITEIIFHO, TOX0XKH Ha TBO3/IM: YEM CHIIbHEE 110 HUM OUTB, TeM ITy0>ke OHM BXOIAT.”
%2 |bid., 463. In Russian: “IIpuBesa MEHS B 3Ty KOMHATY, OH HaJl Y€M-TO KOIIOIIWICS B OOJIBIIEH e€ 4acTH, IIOKya S
pasJiesics 1 JieT, a 3aTeM BOILeN KO MHE MPOocTUThCs. Ho TyT Mexay HaMM Havajach OjiHa U3 T€X THITHYECKUX
PYCCKHX Oecen, KOTOpble C 0COOSHHOM JIF0OOBBIO BEAYTHCS B MepeIHEN MPH yXO/€e MM Ha Kpaemike moctenu. Tak
noctynui 1 Toncroit. Cen Ha Kpaeliek, Hadall 33/lyIeBHBIH pa3roBOp—H 00/1a1 MEHsI CUSIHUEM CBOEH JIyIIIeBHOW
CHITBL.”
53 A. F. Koni, Sobranie sochinenii v 8 tomakh, Moskva: Yuridicheskaia literatura, 1968. 4:33-69. Originally
published in 1902.
% bid., 482.
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%5 |bid., 482. In Russian: “Ero oTHoLIEHHE KO MHE 5l MOTY OOBACHUTS JIMIIb TEM, YTO OH HE YCMOTPE B MOMX
B3DJIIAAX U ICSATEIBHOCTH IPOSIBIICHHUSI TOTO, YTO BBI3BAJIO €r0 HECOUYBCTBEHHBIH B3I HA Hallle CyaeOHOe eI0 U
CYpPOBOE OCYKICHHE UM HEKOTOPBIX CTOPOH B IEATEINBHOCTH CITy)KUTENCH MOCICIHETr0.”

%6 Ibid., 482. In Russian: “[H]ecMoTps Ha Hen3OexkKHbIE OIIHMOKU B MO€ii cy1eOHOI eIy kOe, 5 CIOKOWHOMH COBECTHIO
MOTY CKa3aTh, YTO B HEll HE HAPYIIUI CO3HATEIHHO OJHOTO M3 OCHOBHBIX MPABUIJI KAHTOBCKOU STUKH, TO €CTh HE
CMOTpEJI Ha YeJIOBeKa KaK Ha CPENCTBO IS JOCTHKEHHUS KaKuX-T100, XOTs Obl JIaske ¥ BO3BBILICHHBIX, IIEJeH.”
S7“Maxim Dmitriev—fotografii tsarskoi Rossii,” 02/02/2013, http://bigpicture.ru/?p=364246
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CONCLUSION

Literature and Respect for Law

He poisoned his father, killed a couple of aunts,
Strangled two brothers and three daughters,
And stole someone else’s estate:

Now, the public must the verdict await.

With pleased faces, the jurors enter,

And say: “Although he killed,”

“He is not guilty at all, not a bit!”

At these words, from left and right,

Ladies wave kerchiefs and exclaim “All right

’?'

From A.K. Tolstoy’s ballad “The Hero Potok”™
(1871)!

In the final paragraphs of his essay “In Defense of Law” (to which | refer in my
introduction), Bogdan Kistiakovskii concludes: “Our courts, on the whole merely reflect the
nature of our society’s legal consciousness. Only from the original members of our reformed
courts can one name any individual people who exerted a beneficial influence on our legal
consciousness.”? While Kistiakovskii does not list the names of these court professionals who, in
his opinion, exerted a “beneficial influence” on the legal consciousness of his era, his conclusion
is somewhat surprising because within the same essay he already asserted that nobody among
Russian jurists authored anything of value that could have inculcated the intelligentsia with

respect for the rule of law. Possibly, this minor contradiction derives from the fact that he did not
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consider any of the literary output produced by literary lawyers (he must have referred to them
since they were these “original members,” the intellectual core, the first generation of Russia’s
reformed court) as marginal in literary terms. In a way, he was, of course, correct. Literary
lawyers worked in the genres that were somewhat secondary to such “first-rate” literary tools as
a long novel. Their output consisted of polemical journalism, court and other public speeches,
literary criticism, and, finally, their very participation in the literary milieu of the time, which
was a peculiar byproduct of their professional self-fashioning. While | am not sure whether
Kistiakovskii viewed court speech as a literary genre, by 1909 at least some intellectuals viewed
it as such, as we can see from the numerous studies of this unusual genre that appeared in print
around the turn of the twentieth century. I would like to suggest that Kistiakovskii claims that
these “original members” of the reformed court affected the legal consciousness of his era
precisely because his own consciousness was affected by the presence of literary lawyers within,
or in a close proximity, to his own intellectual world. In fact, literary lawyers practiced a peculiar
type of literary criticism that, even in the absence of direct references to law, somehow conjured
the ideas of legality, justice, and truth from within the beloved works of Russian literature. To
sum up, despite his earlier claim to the contrary, the literary lawyers were highly visible to
Russia’s writing intellectuals (like Kistiakovskii himself), and their public literary presence—
that was passionately cultivated by the members of the Shakespearean circle—transformed the
respect that they received as literary critics into respect for their juridical work.

In a way, the art of court speech was also a phenomenon that must have originated within
the semi-conscious drive among court professionals to attract attention of the public to their
pursuit of legal justice and, consequently, to gain recognition of their professional work and

respect for law. Sergey Andreevsky’s explanation of the popularity of court speech and the court
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profession during the first decades of the new court’s existence sheds some light on this process.
He writes:
[The new court] was full of excitement, and this excitement was appealing.
Therefore, most imaginative people who were born into this generation became
court professionals. To tell the truth, there was more lyricism, psychology, and
beauty in the court speeches at the time than in the whole body of fiction
produced during the same era (except for the writers who belonged to the older
generation). This was understandable: by swearing to tell the truth “under God”
and confronted with their own conscience [...], the participants of the trial
invested into their work their whole souls and all kindness of their hearts, while
literature of this era carefully avoided all expressions of emotion, strongly
insisting on the paramount importance of people’s practical needs.?
This assessment of court speech by Andreevsky makes it clear that he believed that for a short
time in the history of Russian literature court speech eclipsed all other literary genres. Although
this view must have been a matter of his somewhat biased perception, we know that similar
statement were made by his other contemporaries, Anton Chekhov among them. As | showed in
the chapter about cause célébre and court speech, these smartly crafted stories that were told by
lawyers in courts drew a lot of public attention, became a beloved reading genre among writers
and ordinary newspaper readers, exposing them to the points and legal opinions represented by
literary lawyers.
While rhetorically successful court speeches transformed many lawyers into true imperial
celebrities, their fame attracted a lot of negative attention and scrutiny from certain groups within

Russian society. Lawyers were accused of twisting the truth and teaching improper moral values,
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and they were rumored to be charging exorbitant sums of money for their services (which was
not necessarily true, especially for criminal cases) and of living extravagant life styles. For the
literary lawyers, a natural response to the negative publicity that their profession was receiving
involved an active engagement in lierary and polemical genres that, due to the peculiar
configurations and areas of free and censored speech during the era of judicial counter-reforms,
provided them with one of not many remaining opportunities to think publicly about their society
and role of courts within it. As | show in the chapters of my dissertation, the literary lawyers
remained passionate about literature throughout their legal careers. From 1874 till approximately
1900 they continued to gather in the apartments that belonged to various members of the
Shakespearean circle in order to talk about literature. Senior, more accomplished jurists like
Vladimir Spasovich took upon themselves the task of encouraging younger lawyers to study and
write about literature. It seems that collectively they believed that court professionals needed
literature for several reasons. Literature provided an escape from their challenging and at times
emotionally draining legal work. It offered an opportunity to investigate truth and justice not
through the inflexible medium of law, but by reading and speaking about plots of their favorite
literary works. Finally, in the context in which the contemporary works of literature began to
take an increasingly hostile view of legal justice, a literary hobby provided jurists with the
opportunity to show to their intellectual peers (journalists, literary critics, and writers) that their
values and moral beliefs were of a familiar kind: nurtured by the same kinds of books and
authors, and cultivated within a community of people for whom the quest for truth was always an
ethical endeavor. Furthermore, their insistence on maintaining a dual identity—that of writers
and lawyers—points towards another important function of literature for the legal profession: the

literary lawyers were aware that one cannot expect people to respect law if they do not respect
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those to whom this law was entrusted. In this regard, their struggle for a recognition as literary
critics was simultaneously a struggle for respect: toward their profession, and, ultimately,

towards the rule of law.

! In Russian: “On oTua otpasum, napy TeTok y6un, / Basu1 moamnorom uyskoe uMenbe / Jla 1ByXx 6paThes U Tpex
nodepeit 3axynmt: / OXHUIAIOT MPUCSHKHBIX PEelIeHbs. / Y IpUCSHKHBIE BXOAAT C TOBONBHBIM JIAIOM: / “XO0Th youI, -
TOBOPST,- HE BUHOBEH HU B 4eM!” / TyT miaTkaMu UM cieBa U cripaBa / MamnyT OapbIHu ¢ Kpukamu: Opaso!”
Translation is mine.

2 B.A. Kistiakovskii, “V zashchitu prava (Intelligentsiia i pravosoznanie)” [“In the Defense of Law: The
Intelligentsia and Legal Consciousness”] in N.A. Berdiaev, S.N. Bulgakov, et al., Vekhi: Sbornik Statei o Russkoi
Intelligentsii : Reprintnoe Izd. 1909 goda, Moskva: Mezhdunarodnaia assotsiatsiia deiatelei kul’tury “Novoe
vremia,” 1990, 125-155. In Russian: “KakoBo npaBoco3HaHue HaIero o0IecTBa, TAKOB U Hall ¢y, Tolbko u3
TICPBBIX COCTABOB HALIUX pe(i)OpMI/IpOBaHHLIX Cya0B MOXXHO Ha3BaTh CAMHUYHBIC UMCHA JIUII, OKa3aBIINX
0J1aroTBOPHOE BIIMSIHUE HA Hallle 00IIeCTBEHHOE NpaBoco3HaHue.” Page 152.

3 S.A. Andreevsky. Kniga o smerti. Ed. I.1. Podolskaia. Moskva: Nauka: 2005. Page 101. In Russian: “Bce 30
JBIIANI0 BO30YXKICHUEM U IOHEBOJIE Ka3aJI0Ch MPHUBJIeKaTeNbHbIM. 1 moToMy Hanbosiee Xy10)KeCTBEHHbIE HATYPhI
13 BCEro HApOJMBILETOCS CBEXKEro IMOKOJICHHS YIIIIIH B CYyIeOHYIO IeSITeNbHOCTh. M HY)KHO IpaBay cKa3aTb: B
CyZAeOHBIX peyax BCTPEYaIoCh B TO BpeMs OoJjiee JIUPU3Ma, ICHXOJIOTUH M KPACOTHI, HEXKEIIH BO BCCH OCIUICTPUCTHKE
(uckmroyas nucatenell crapuiero nokojeHus). OHO M MMOHATHO: oJ ceHblo bora, mmenem Kotoporo kisnuck Ha
CyZe, - O YIPO30I0 COBECTH, [...] YIaCTHHKH MpOLEcca BJIarajid B CBOE JEJI0 BECh HAIMYHBIN 3amac JyIIeBHOH
TEIIOTHI, BCIO CHILY CBOCH 3aTaCHHOM CEpJCYHOCTH B TO caMOe BpeMs, KOT/Ia JIUTepaTypa TIIAaTeIbHO u3beraia
YYBCTBHTEIBHOCTH M TOJIBKO BCEMH CHJIAMH HAaCTaMBala Ha B)XKHOCTH Pa3HBIX MPAKTUYECKHX HYXA.”
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APPENDIX
Translation from Sergey Andreevsky’s memoir
The Book of Death!

[Andreevsky’s] most important work is The Book of Death, which was
published only posthumously, abroad. It reveals him as a delicate and
refined prose writer, a diligent and intelligent pupil of Lermontov,
Turgenev, and Flaubert. The first part, written about 1891, is the most
remarkable. It is the history of his first experiences of death. It contains
passages of singular force and sustained beauty. Such is the wonderful
chapter about his elder sister Masha, his morbid affection for her, her
strange mental malady and early death. This chapter deserves a high place
in Russian literature.

D. S. Mirsky, A History of Russian Literature

My sister Masha was two years older than me. At the age of nine | was brought from the
village back to my family. After a complete solitude | found myself in the company of three
brothers and a sister. They all seemed interesting to me, strange, and at the same time somehow
closely related. But | viewed them a little bit as an outsider. My sister Masha had her own room.
It felt like she was entirely special. She had Kalmyk eyes, pitch-black hair, and unusually white,
soft skin. Isolated from us, she was growing up in detached reverie. She loved mythology, and
when she had a chance to join our games, she suggested playing “gods.” Covering her head with
her warm wadded dressing gown, she ran from room to room, saying that she was “floating in a
cloud”... We had to wait for her to choose which one of us she would descend upon. And when
she would descend upon me and on a chair completely cover me with her dressing gown, in the
darkness next to her | felt the uncontrollable beating of my heart.

At the age of fourteen | devoted myself fully to the reading of poetry; everywhere |
encountered love as the most deep and powerful phenomenon of life. Woman was transformed

into something inexpressibly attractive. When | studied history, I could not comprehend how
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there could be such cruelty against women: it seemed to me that all of them bore within
themselves unexplainable beauty and happiness. In the books with which | was absorbed, love
was always spoken of as something profound, deciding the fate of one’s entire life. I thought that
| would be insignificant until I experienced love. But who will rouse love in me? Who will infuse
my life with the sense of something sacred, deep and significant? Who will make me experience
this great feeling?

Recollecting those peculiar sensations which took over me in Masha’s proximity, I
decided that | had already, though unaware of it, loved her for a long time. This thought occurred
to me suddenly one day, when after reading something I laid down onto my bed in the big room
of the mezzanine, which was for us, the four boys, a study room and sleeping-quarters. In order
to test myself, | decided to go downstairs and see Masha. | found her in the living room, with a
book, clothed in a dark-blue quilted long dress. It was in winter. She did not notice me. | sat
down and began to observe her. Her face was not interesting at that moment: she was absorbed
by the book, and her features were elongated. She was completely grown up; from her looks one
could easily take her for about twenty years of age. Her bust looked entirely woman-like. “And I
love her”, I repeated to myself, “and she does not know this!” And from that moment an
absolutely special feeling for Masha finally took hold of me. | began to view myself as deeply
suffering and misunderstood by everyone. My thoughts constantly returned to Masha. It felt
strange to look at her and realize that she did not at all suspect what was happening to me. For
some reason | enjoyed keeping away from her as much as possible. It seemed to me that
someday she would at last realize how much | was filled with her, and without knowing it she
would miss my presence more and more. Imitating Byron and Lermontov, | found a special

happiness in this misunderstood, proud, withdrawn and bitter love. My behavior with Masha,

287



though I did not notice, changed dramatically. | took pains to talk to others in her presence as if
not paying any attention to her, and tried to utter funny, witty, and original things. I “flirted
insidiously”; I sensed that | wanted to intrigue her, and | was achieving my goal. Masha laughed,
took interest in my jokes and—I saw this— found pleasure in my company. Then | doubled the
hours of my absence. Masha fell in love with my opinions, my power of observation. During
walks and games she preferred my company to that of other brothers. As much as I could, |
avoided being her companion, and in such a way that tormented myself and her. At the same
time, every tender word that came from her was to me like gold. | started a diary (because only
now my life appeared worthwhile to me) and recorded in it every “mon cher,” that she used with
me. She said “mon cher” to me far less frequently and completely differently than to other
brothers, somehow quieter, as if furtively. I rejoiced that little by little she acquired a certain
awkwardness in her behavior toward me, and the more | stayed away from her, the more |
isolated myself so as not to somehow give away my “fatal” secret. I wanted her to fall in love
with me and yet, at the same time, see how distant and unobtainable I was for her. A poem by
Pushkin stuck in my head: “The less we love a woman / the easier 'tis to be liked by her...”?
Lermontov’s cruelty toward women as a recipe for winning them over also encouraged my
artificial coldness. My adoration grew with my contrived indifference. | dreamt about the
impossible moment when Masha would suddenly hear my confession. And | reveled in the very
impossibility of such a scene... [ wrote poems in my diary. I recollect two painful lines:

Law, mutual attraction—everything revolted

Against you being mine!

It was clear to me that this love was born under the insuperable hindrances of life.
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Masha took English lessons from the only English woman in town, a small, red-faced old
maid, with a parting in her hair and red curls, shaped like sausages, all around her head. Coming
to the lesson, she glistened from perspiration and comically shook her curls. A thin golden chain
with a watch-pendant adorned her chest. She tutored Masha for an hour in a separate room.
Masha had some English books; she copied lines of English poems into a notebook. Her
handwriting was fine, clean, elegant, and impeccably regular. She ran around with the folios of
Byron and learned by heart his poems, “Farewell” and “A Tear” — her favorites. Very soon she
mastered the language and lost herself in English literature. Her English teacher was not needed
anymore. For some reason it was decided that Masha had to teach me English. In the evenings |
came to her quiet quarters, consisting of two small rooms, a dressing room and a bedroom. There
| recited my lessons to her, then started reading aloud, and she corrected me when I could not
pronounce some word. Our heads touched under the lamp; our hands lay close on the page when
we together followed the lines. One evening, when her white hand, pressed into a fist, with thin
blue veins and a black enamel ring, lay on the book just before my lips, | suddenly felt as if | had
run out of breath and, hardly aware of myself, as in a dream, in an unperceivable instant my lips
touched her hand; just as instantly and, most importantly, at the exact same second Masha, as |
remember, very hotly and just as quickly kissed my hand. Between us nothing was said, not a
single word, the lesson ended as usual without a break, and I suffered for the whole night and the
following day over whether it happened or not. An unprecedented fire burned in me, and | kept
concentrating my whole memory on that strange, dream-like moment. It seemed to me that now,
more than ever before, it was necessary not to show that this could have happened. As if by a

silent agreement, Masha carried herself in the same manner. During the next lessons, not a single
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word was said about what had happened. It seemed as if we agreed to prove to each other that it
could not have happened. But the strangeness of our mutual feelings increased.

During spring and summer months of that year | was more than ever in love. In the words
of Pushkin, the “power of unfledged passion”, was burning in me.®> My imagination was pure and
innocent. | was drawn to Masha because she was a kindred spirit, because she thought like me,
because she knew my mind and my nature. We never broke silence about the main question.

In the evening, we, the kids, were brought a four-seat carriage, and were allowed to ride
about the streets of town. Masha sat with three other brothers inside the carriage, and | climbed
the coachbox: there | was further from the rest of the company and therefore appeared more
interesting. From there, | turned from time to time to the rest of our company and declared
something unexpected and original from my random thoughts, and then soon congealed in my
solitude next to the coachman. The boulevards of cottonwoods flew by; the earth ran under the
wheels: the bell towers of churches rose to the quiet evening sky at the different edges of the
town. | flirted and suffered . . . and rejoiced. Upon our return, | saw that Masha returned to her
rooms unwillingly and sadly.

Both Masha and | were religious. | had in my heart faith in the Christian God, whose Son
had suffered on the cross and for whom the cathedrals were erected. | loved the Pontifical
Service; | went to the mass as if for a conversation with heaven; the regal glitter of pontifical
dress reminded me of God Almighty depicted in icons. From the very beginning | was truthful
and trusting: 1 never understood the purpose of any deceit and therefore always believed. The
cathedral on the mountain with the velvet throne of the bishop in the middle, and the bishop’s
house in the garden in the valley behind the mountain: all of this appeared to me marvelous,

magical, divine. | happened to visit the bishop’s garden together with Masha and one of our
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brothers. The sun was setting, and the bushes shone gold. Masha walked the paths, the sky above
was dark blue...I memorized her every move, every turn, every word.

One evening she sat on the windowsill of the open window. She wore a pale yellow
muslin dress with slitted Greek sleeves. A big open book of Byron lay on her lap. Her bare arms,
covered with black wide bracelets made of jet which only recently started becoming fashionable,
lay on the book. Light fluff set off the whiteness of these adolescent and graceful maiden arms. It
was a quiet summer evening; the dust was hanging in the hot and golden air; weary and grayed
cottonwoods were motionless. I don’t remember ever seeing Masha more adorable before or
after that evening. Her pitch-black hair, braided into two tight festoons reached below ears and
connected at the back of her head with wide black bows. | was standing next to her with an
absentminded look on my face and was gazing mindlessly outside. And next to this beautiful and
feminine creature | could feel my heart beating with unimaginable happiness...

The minutes spent with Masha at the window, as well as the moment when | kissed her
hand during the English lesson, remained indelibly in my memory. From that distant time and for
the remainder of my life | preserved a special fascination with the beauty of a female hand.

The summer was going by filled with those same indescribable feelings of joy and
suffering. | admired Masha, and did not know what | desired for myself, but | knew that she
would never hear my confession and that she was destined to be with somebody else. I did not
know jealousy and bowed to my destiny. There was one thing; it seemed to me that nobody else
would be able to experience my happiness because no one would discover in Masha those joys
that I had discovered. It was a happy, indefinite, and dull sadness. The time passed in vague
dreams. And truly, | barely recollect any distinct thoughts from those dreamy days. | remember,

though, for instance, one Sunday morning. Masha had moved from one of her two rooms

201



overlooking the yard to the green room in the corner of the house where she had a writing desk, a
dressing table, and a bed behind a screen (her two rooms had been given to our mother who had
just given a birth to the twins). | remember that Masha was leafing through a keepsake with
female portraits from Walter Scott. She was dressed beautifully and looked cheerful and fresh,
and | was saying something amusing to her about each of the portraits. Her room was bright,
cheerful, and fragrant... The door was barely ajar. Warm wind blew softly through the window.
Suddenly ear-splitting thunder came from the sunny skies. We closed the window, the air grew
dark, and I left the room. And that morning remained for some reason in my memory. It felt so
good to be next to the clever, fresh, and charming Masha.

Then there is also another memory. One day | was sitting alone on the small balcony of
our mezzanine with a book, it was either Hoffmann’s fairytales or Turgenev’s Sportsman’s
Sketches. My mind was idle; printed letters lay like a thin net in front of my eyes under the
strong and relaxing light of a summer sun. | kept unconsciously pulling away from the book and
looked either down, into the empty and dusty street, or at the sparse grating of our balcony with
two nails sticking at its edges to scare off the birds. Another empty chair was standing next to my
chair. There was nobody upstairs; the door to the rooms was open. For some reason, Masha came
running to the balcony, either with a question or suggestion for me. | clearly see her wearing a
gray dress made of light wool with a low-cut bodice, covered by a pretty pelerine made of the
same fabric, and with a narrow frill. The wind or her fast movement flung the pelerine open—I
can not tell, but her shoulders or the upper part of the breasts suddenly were exposed; |
remember a tiny pink spot on her milky white skin; | remember that she put my hands onto her
shoulders, and I, out of breath, kissed her under the pelerine, into her hot neck, and heard the

throbs of her heart...And it seems to me that that moment was even shorter, even more dream-
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like than the one when my lips touched her hand. But my memory stubbornly insists that all this
undoubtedly happened. I was my last “delirious” kiss.

These unintended, though intense, feelings started gradually transforming into something
excessively hopeless and wearisome. By the fall Masha grew into adulthood completely. Next
“season” she had to enter society. Our mother, loving her only daughter dearly, resolved to make
her absolute perfection. Masha was clever, educated, and was brought up loving order; in her
beautiful handwriting, she kept an account of the household expenses in ruled notebooks. She
was neat, orderly, gracious, ideal; books enriched her imagination; she was prepared to become a
charming “wife.” More and more she took on a look of a young woman, and gradually my
adolescent heart began to view her as one of the adults. In winter she participated in amateur-
plays, pageants, acquainted herself with the suitors from the best society of the province at that
time, and people began to talk about her interest in a certain middle-aged gentleman from among
those wealthy and respectable landowners, whose style was reminiscent of that of English lords.
Another young gentleman from a respected family, with which our household had a longstanding
friendly relationship, took an interest in her. And with an indistinct weariness I began to “submit
to my destiny.” Besides, Masha began to look different, not worse, but she spoiled herself by
beginning to take excessive care of her appearance. Her previously simple hairdo was replaced
by complicated curls on the forehead. Masha began to groom her hands a lot, and for that reason,
when there weren’t any guests, went about in gloves. She resorted to face powder and lipstick.
And despite this, | saw that Masha, while maturing into a grown woman, was losing her previous
loveliness. My passion for Masha, constantly suppressed through the painful alienation from her,
now began to leave a bitter residue in my heart. Now it began to be easy to estrange myself from

Masha, and our relationship began to take on the features of a quarrel, unexplainable to others.
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We stopped talking with each other completely. And once, during one midday meal, when it
became known to father and mother that Masha and | had not exchanged a single word for two
months, father smiled, thinking it, of course, to be a trifle. But most importantly, neither I nor
Masha were embarrassed: we both felt that there wasn’t any abruptness, suffering, or
awkwardness in our breakup, and that everything happened naturally, by itself. The entire winter
passed this way.

During Lent an obvious opportunity presented itself to break this forced silence. We
fasted. Before the confession I had to come up to Masha and ask her for forgiveness. It was a
bright evening in March. | approached Masha calmly, with an awareness of my duty. She was at
that moment in the hall, dressed in a light chintz blouse with a train. She met me as | walked in. |
crossed in her path, found myself face to face with her, and muttered quietly: “Forgive me,
Masha”... She pressed a sisterly kiss onto my lips and said plainly and kind-heartedly: “God will
forgive.” My heart skipped a beat; this was the first and the last kiss on the lips. | breathed in the
scent of the powder from her face, and I felt the warmth of this still tender kiss. A friendly and
gentle relationship with a touch of a cherished and inexpressible feeling established itself
between us, a feeling which was reminiscent of joy after recovery from a mutual disease. There
was tenderness in it, and magnanimity, and mutual politeness, without discord and agitation.

In June my brothers fell sick from whooping cough. | had it at an earlier age, when 1 still
lived in the village, and | alone was spared. Masha was the last one to get sick. At her age (she
turned seventeen in the middle of the summer) it could be a difficult and dangerous disease. The
weather was very hot. The doctor ordered the sick to be in the open air as much as possible.
Almost the whole day Masha sat on the porch, overlooking the yard, or, during the hottest part of

the day—on the bench somewhere in the garden. Her neck was always wrapped in a linen
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kerchief; her wailing cough occurred in ear-splitting bouts. She did not dress up and did not
change her gray chintz blouse. In the evenings, still with the same kerchief around her neck and a
black shawl over her shoulders, she would go out for a carriage ride with someone, usually with
mother. Her face was swollen and yellow; her unusually apathetic eyes did not change their
expression: the appearance of a sick boredom did not leave them. She scarcely spoke and during
the day often slept in various corners of the house, with an expression of extreme boredom on
her swollen face, with tightly closed eyes and drawn out lips. Upon awakening, she did not look
refreshed and wandered lazily from one place to another, as if estranged from everyone. She
always had with her some holy book: either a small prayer-book in a faded silk binding, or the
Lives of the Saints, or (especially often) a book with the pictures and descriptions of all the
miracle-working icons of the Holy Virgin: in the text of this book one would always come across
pages divided into many squares, with all sorts of icons of the Holy Virgin printed in them, with
the baby Jesus either on one arm or in the middle of the chest, with a cross in the background,
with raised or folded arms, the images of the icons “Our Lady of the Three Hands” and “Our
Lady of the Burning Bush” etc.* Hot yellow sun shone on these black prints of religious art; and
an open book lay on the lap of slouching Masha. She either looked around apathetically, or lost
herself in the book with monotonous tedium, without any thought shown in the features of her
bloated face; or suddenly she would start coughing, her whole body convulsively shaking and
tears welling up in her eyes, undergoing the whole bout with a meekness she had by now
acquired, as if she was fated to be like this forever, and it would never be otherwise. Already
four weeks passed, but her coughing bouts did not lighten up or shorten, as happened to the
brothers during their recovery. However, there wasn’t any concern for Masha’s health: she was

on her feet and went out for rides; the weather continued to be summery, and the whooping
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cough, as is known, is cured by itself in the fresh air. But her state of mind left a displeasing and
unusual impression. It felt as if there was something not easily remediable in this new Masha,
who annoyingly persisted in being from now on unlike the former Masha. It seemed that it was
possible to cough and have a yellow face, but one should not have been so silent, and one should
not have this expression, which seemed to forbid associating with Masha in the usual way and
allowed no hope of making her interested in any ordinary conversation or our everyday concerns.
It seemed that it was easy for Masha to do, all the more so because she could move around, go
out for walks, read the books, etc. And still it felt impossible.

Once upon returning from a carriage ride to the country, mother had a conversation with
father, and—as | overheard—she paced behind the half-shut door, discussing something and
arguing that “Masha is strange,” that likely she read too many books and lapsed into a gloomy
state of mind. | took this disturbing conversation with a fair degree of indifference, although I
thought that now it will be difficult to change Masha and that events had already taken their
course.

The next day, when all of us had long since risen, the shutters in Masha’s bedroom were
still unopened. It was already eleven o’clock. I ran around in the garden and in the yard, and
finally went inside through the back door. Upon entering the house, | heard a commotion, and
somebody told to me that “Masha has lost her mind and imagines herself to be the Holy Virgin,
and now she’s scaring mother by announcing to her that she is not her daughter and that she is a
Saint.” [ saw worry in everyone’s face, but I didn’t understand anything, and didn’t believe these
words. I looked in fear at the partially shut door to Masha’s dark green room. I put myself in her
place and could not imagine her madness, and | was even more afraid of what was said about it. |

did not dare to step over the threshold of her bedroom, convinced that something
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incomprehensible was happening, something that made my head spin and my legs give way
under me. | thought that in that dark room with a partially shut door there surely was a
supernatural force that took hold of Masha and did not allow her to understand everything that
we understood. | was afraid to fall under the spell of that same force because in my heart | felt
that Masha and | were kindred spirits, and | could not concede that such an abyss had grown
between us. It seemed to me that Masha could be reasoned with, despite the unnaturalness of her
thoughts, but if it was impossible, then this was something mysterious and horrible. One of my
brothers brought me to the door and said: “Listen”. Masha’s harried voice was heard from there:
you could distinguish some words, but it was impossible to understand them. I haven’t yet heard
such a combination of meaningless words before. “This is the intervention from on high,” — |
thought, — “This is God, this comes from Heaven, from the world not understandable to us.” I
imagined the miracle in all of its terrifying grandeur. Masha’s madness, as it was called in our
house, began from her hatred of our mother: she could not bear the sight of her and drove her
away. Mother was in despair and did not dare to go into her room. I tried to somehow explain
this hatred to myself; is it possible that the meek and kind Masha was getting even with mother
for demanding perfection from her, blurring her mind with unachievable ideals, and clouding her
imagination with religiosity and romanticism? | wanted to find some sensible explanation for this
catastrophic change. | told myself that Masha could, for the time being, imagine herself the
Mother of God, considering that all sorts of holy pictures of the Mother of God were constantly
flashing before her eyes in the course of her disease. I thought that it would pass. From the
sounds of Masha’s speech reaching me I was able to distinguish one shrill exclamation:
“Shudder-shudder, Vera-a.” She repeated this absurd exclamation with a drawling ending, as if

she especially liked it or as if it somehow expressed her thought well. And because “Vera” was
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our mother’s name, I tried to find some meaning in this incomprehensible whim of her language.
I heard in it Masha’s reproach to mother for her unachievable demands for perfection. However,
this exclamation was repeated so randomly, and was often said in such a dull voice that my ears

and my heart did not cease to suffer.

The doctor diagnosed fever. It was our family doctor, the inspector on the medical board,
a smart and experienced Ukrainian, in a clean uniform, with the thin features of a pock-marked
face, shaved lips, short-haired and with salt and pepper sideburns. He slouched slightly, had calm
manners and a humorous smile (when he was in good spirits), this doctor knew each of us to the
bone and seemed to me to be a mysteriously deep person. He always rode his narrow droshky
with the raised top, pulled by a white horse, and wore a Pushkin-styled overcoat, with a cape and
a velvet collar. From the very first day of Masha’s sickness, the doctor’s droshky with the white
horse would stand in our yard, at the front door, two or three times during the day. The condition
of the patient obviously became dangerous.

| remember the first three days especially well.

Masha talked ceaselessly. During the first evening, as in the morning, the same harried
and uncontrollable speech was heard from the room. Now and again the exclamation “Shudder-
shudder, Vera” was repeated, although in a more apathetic and weary voice. It felt as if that day
drove me mad also. I could not eat my lunch, and others also ate at a different hour, reluctantly
and not in the dining room, but in a different room, further away from Masha. At the usual hour |
tried to go to bed, but I did not want to undress. | fell asleep for an hour or so and woke very
quickly, and got up immediately. It was dark everywhere, everybody was asleep. | felt my way
toward the stairs, went down and saw the dim light of a candle in the dining room which was

adjoining Masha’s room. Directing my steps toward this light and not hearing any sounds, I
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hoped that Masha had finally fallen silent, and that after sleep, she would recover tomorrow.
Everything was quiet. | had already entered the dining room and nothing could be heard; | was
almost ready to go back, to undress and fall asleep, when in this silence I heard clearly Masha’s
talking, still the same and not ceasing even for a moment. It was even more terrifying now when
nobody was listening to it anymore. In a moment a loud exclamation resounded: “Shudder-
shudder, Vera-a-a.” A minute later another loud phrase escaped from this lonely and incredibly
tiring whispering, one of the three or four favorite and equally meaningless ones, which Masha
screamed especially clearly. | was standing in front of a flickering candle, with a downcast head
and with my heart growing cold. | did not dare to come up to the sick Masha, I did not know how
to help her, and dreamed, as about an impossible happiness, that these painful sounds would
sometime finally cease. Upon returning upstairs, 1 again laid down, without undressing, my body
grew cold, and I thought about Masha intensely, and at times slipped into light, restless sleep.

Shortly before daybreak, | apparently fell asleep as deeply as all the rest. At least, my
open eyes already made out the gray daylight, and all my brothers were already dressed. Because
| was also dressed, | did not fall behind the others. All of us went downstairs.

My heart already had stopped hoping. A dull sense of grief settled in it. When walking
downstairs | followed the brothers, their backs, heads, the sounds of their steps, the proximity of
these healthy bodies gave me power; my head felt heavy, a sort of frozen agitation chilled my
chest, but after the break, in the company of brothers, | was starting the day with the involuntary
feeling of adaptation to what already had happened and what would happen next. We came to the
dining room; the cups were on the table, in the usual places, for each of us at the right end of the
table. We sat down. Masha’s talking, still the same, continued to be heard from her

bedroom...These sounds brought an already familiar chill into my heart. I noticed that the others
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also were upset about what I had known from last night, that is, that Masha’s condition remained
the same, and that the misery of yesterday had not changed in the least.

During the third day Masha finally fell silent. It was a warm and gloomy day; the sky was
covered with gray clouds. For some reason everybody felt a little bit better. A medical
“concilium” was scheduled for the evening. I heard this word for the first time and expected
something extraordinary from this rite. In the afternoon our doctor brought one more doctor with
him. Both of them entered Masha’s room and asked her questions about something, but I
couldn’t hear her answers. And I rejoiced already for a simple reason that Masha, thanks to God,
did not intend to talk any longer. At dusk, under the candlelight, some device which looked like a
coffee maker was brought to the dining room by the doctors. Regular water was boiled in it, and
from it the white steam was coming out through a thin pipe. They said that Masha was to breathe
in this steam. It seemed to me that it was extraordinarily important that precisely now Masha
needed her incredibly tired chest soothed, and that this device, never seen by me before, had
already been invented for such terrible cases long ago, and that, thanks to God, they finally
thought to bring this device to us in order to lighten up our hopelessly exhausted hearts. And, 1
believe, that this was the first night of relatively peaceful sleep for all of us.

During the next few days (I do not remember for how many) a different trouble appeared.
Although Masha fell silent, she did not regain consciousness. She did not eat anything; the cough
returned, but not like the whooping cough, but different: with the fits shorter in length. The
doctors found that she developed inflammation of the lung. We weren’t allowed into her room
from the very beginning of her disease. Regular life disappeared completely from our disorderly,
silent, and gloomy house. The rooms were standing empty; the family did not gather together;

everybody was hiding from each other. The involuntary center of all our thoughts became
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Masha’s bedroom, with its perpetually shut, painted-brown door, behind which, on her bed, at
the wall, lay Masha.

A warm fall arrived. The majority of the time | was walking the alleys of our deserted
garden in order to tire myself out. It ended with a wooden fence at the bottom of the mountain,
which adjoined a cemetery. The sun rose up from behind this mountain; on this mountain, or so |
thought, was concealed the crossing into future life: there the dead were called up to God. | did
not believe in Masha’s death; I could not recall experiencing a single death. But it seemed to me
as if Jesus Christ, with his long curly hair and his sad, deep, and loving eyes, was somewhere
tremendously close to Masha and that the influence of His miraculous power touched our house.
| thought that He alone knew what actually was happening at our house, but that He, in a way
inconceivable to me, was pleased with what was happening, and that more and more He was
getting a hold of Masha. And for some reason | was still very sad and frightened for Masha.

No one besides me visited the garden. The first dry leaves fell from the trees. The day
light was quiet and thoughtful; dead branches crunched frequently under my feet. | continued to
think about Masha and felt that my thought did not reach her and would never be able to reach
her in mere words because she did not understand and did not want to know anything of our
world.

Nevertheless, one day news came that Masha was significantly better and that we were
allowed to enter her room. | waited until everybody else visited her, and, seeing their calm faces,
finally at midday I entered Masha’s room myself.

Upon crossing the threshold, I noticed our old nanny tying something to the body of the
sick girl, under her robe. The blanket was thrown to the side; something pale flashed before my

eyes... | halted and cast my eyes down...Masha moaned weakly and somehow mechanically.
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The nanny asked: “Alright now?” Masha said, “Alright,” and I immediately felt tears well in my
eyes from this simple and intelligent response. The nanny called me: “Come here, please.” The
room, which always remained behind closed shutters, was now lighted; the screen was almost
completely moved from the bed and folded; the blanket, tucked in under the mattress, flatly and
neatly covered Masha to her chest. At first glance her face did not seem to have changed much;
but Masha looked upwards and did not turn to me. | sat down onto the bed, feeling the right to
speak with Masha in my old way. When our eyes met, | saw in her eyes an emptiness | had never
seen before, a glassy transparency, which stung my heart. I nevertheless began to speak in a calm
and tender voice about something that gladdened me, that is, about her fast recovery, about how
now she would begin to recover, and after her illness was over she would be pretty again and all
of us would cheer up.

| was amazed that Masha had little interest in all this. True, she answered the questions
logically, she did not say anything incomprehensible, but everything that I observed in her, and
everything that | heard from her, seemed painfully strange. To my predictions about the prompt
recovery she responded absentmindedly: “Yes, yes, I feel fine,” and immediately said that she
was going to marry and would have a church wedding soon. And because she spoke about this in
connected sentences, | got confused and did not object. But my heart sank; | had to smile in a
kindly way at her words, but did not know decidedly what to do, whether to agree with her or to
say that this was news to me and that we didn’t know anything about her upcoming wedding. But
recalling that everybody found comfort in Masha’s improvement, | also hesitantly took comfort
in the fact that Masha began to talk, even about such things as this, i.e. that at least her fantasies
had acquired a certain coherence and had stopped being expressed in a completely unintelligible

collection of words. But it tormented me that Masha’s soul and mind remained inaccessible to
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me. She constantly looked somewhere past me, and during her conversation her flat voice did not
remind me of that lively expressiveness, which alone could have conveyed her live answers to
my live questions... No! The earlier abyss remained. After the stories about the marriage and
wedding, Masha fell silent for a while and then said indifferently: “Do you know? I will die, I
know it ...” At this point the nanny interfered and began to soft-heartedly calm the sick. Of
course, | said something cheerful to Masha also, with the same gentle smile, which was glued to
my face like a grimace through the whole duration of the visit; but these horrifying and tranquil
words killed my last hope for Masha’s recovery. “She is now completely different and won’t be
back to her old self,” my heart told me. I saw clearly that there was no reason for me to stay in
the room. I said: “Well, Mashenka, you need rest after your sickness. I will leave. I am glad. You
will get well.” I got up from the bed and left. And Masha did not say anything to me as | was
leaving.

The next day it was revealed that Masha’s recovery was impossible. On the contrary, the
doctors warned that Masha’s condition had become extremely dangerous, and at that point
everyone in the house began to talk openly about the possibility of Masha’s death. This death
might occur any day, at any given time. All of us were overtaken by weariness, involuntary
passivity, and fear, which did not disappear from our hearts even for a moment. Father almost
did not leave his study. Mother was stricken by a fit of hysteria-induced madness: she could not
talk; her lips were clamped together in a spasm, and it seemed that there was no force that could
have unlocked her jaw. Her eyes looked fearful and inconsolable. She was not capable of staying
in the house any longer and moved to the guesthouse, to the landlady, where she sat all day long
in some room, quietly and helplessly. If she needed anything, she would write it on a piece of

paper. Mostly these were inquiries about Masha’s condition.
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Two days passed in such a manner. We did not hope anymore, but only asked: “Nothing
happened yet?” And we waited. I could not imagine for myself what might and must happen at
the moment of Masha’s death. | expected something extraordinary. | kept wondering about who
would enter our house and how he would take Masha’s soul from her body. Would an angel
descend? Would Christ enter? Would we all feel this presence connecting us to the other world?

But Masha’s room remained quiet. Only sometimes would the sound of a single cough or
a faint moan reach us. The nanny sitting next to her would almost always say the same thing:
“She is asleep.”

On the 15" of August, on the Day of the Assumption of the Virgin, there was a service in
one of the three big churches of our town. A bishop was performing the service. The morning
was sunny. All of us boys went to the day service®. In the past we always would go to church
during church holidays, and we went this time, especially because none of us had any other
important business than to pray. A pleasant and truly festive bell ringing was heard from the
direction of the church of the Assumption. We walked in the streets drying from the night rain.
On the dark-blue morning sky there were occasional, ragged-looking, and cheerfully white
clouds. We came up to the fence, behind which small groups of colorfully dressed common
people were sitting on the grass. The steps in front of the church were covered with praying
people; the crowd thickened into a wall of people at the open door of the cathedral, gaping at us
with its dark hole. As gentry children, we were allowed to get closer, but it was impossible to
push our way through the crowd to the very front. And after we entered the church, we had to
immediately turn to the left. We situated ourselves in front of the new and bright icon of the
Baptism of Christ, hanging on one of the inside columns. We were standing next to each other,

pressed against a cast-iron grating surrounding the base of the icon. We could not see the service
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itself; we only heard from a distance the words of the priest and the prayers sung by the choir.
The dense mass of people unaware of our sorrow invoked in me a painful feeling of an inability
to understand their healthy contentedness and tranquility. Only one thing remained: to stand
surrounded by sultry air, to tolerate being surrounded by all these impossibly happy praying
people, and to look at the icon of the Baptism in front of me. This icon burnt into my memory
forever; | remember its golden frame, rounded on the top and decorated with grapes and grape
leaves; | see the red oil-lamp on the black iron hook and, in front of the grating, the large silver
candelabrum, with many thin wax candles burning around the thick wax core and covering the
paper with the ornately cut edge underneath with cooled off wax drops. | listened to the crackling
of the wicks, and watched how all these thin candles became entangled after bending toward
each other, dripped in the skewed flames, and melted down; I inhaled this heat and gazed at the
big icon. The brown legs of the Savior, submerged in blue water, were surrounded at the calves
by a white rim of ripples. John the Baptist, his even darker body covered in a sheep skin, was
standing next to the Savior, holding a long cross made of plain sticks. From the bright-blue sky, a
white dove radiated wide beams of light upon the baptized. | was preoccupied with the single
question: “What will come out of this whole thing for our poor Masha?”

When the day service was over, and we went into the fresh air, we felt a momentary
relief, and then, cheerful and unconcerned, headed back home. It seemed that we were now ready
to hear any horrible news. However, upon returning home, we learned that nothing new had
happened.

In the same way passed this and the next day, during which our communal forlornness
and gloom increased because the doctors did not come to us any longer. On the morning of

August 17", Masha’s room became strangely accessible to everyone. The news spread that
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Masha was departing. The house remained empty, as if everybody had run away from it. Nobody
approached Masha’s door, even though there weren’t any prohibitions in effect any longer. It
seemed that no amount of care would help or was needed by Masha anymore. And I went there,
without any quivering, resigned to the general mood; | went to look in there, as | would have
gone to any other empty place. The room indeed looked empty. The strong scent of musk poured
over me; all the rugs were removed; the painted floor glistened; in the corner, on the shelf under
the icon, an oil-lamp shined like a big star; the bed seemed empty, with sickly Masha lying in it
exceptionally low and flat. Only the even, hoarse seething, as if coming from boiling water and
not from a human chest, was heard from there. I approached. Masha’s face was buried deep in
the pillows, covered by a sheer kerchief, with a silver cross in the middle and a silver hem. This
face appeared drained of blood, especially with its eyes closed and lips open still, from which
this terrible, steady rattling came forth. I instinctively crossed myself and left. In the door I ran
into nanny, who was returning to her vigil and did not say a single word to me.

During the day I involuntarily came up to Masha’s door several times. At times [ would
arrive to a complete silence. Then the same steady, terrible, and lifeless rattling would resume. |
already began to think that all of this would stretch out for Masha for a couple of days as had
happened before with all of the other turns of her disease. And | thought suddenly that this was
simply deep sleep, that this was precisely that “crisis,” about which I had heard from the doctors
and for which we had been waiting for so long, but apparently hopelessly and to no purpose.

All of us remained in a mess as before. The days already began to shorten at this time,
and evening arrived earlier. | paced in the yard till it became completely dark. The first stars
already began to flicker in the dark and cloudless sky, when suddenly a frantic cry came from the

2

gallery of the house that overlooked the yard: “Come!. .. Come!. . . She’s passed away!. . .
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I came rushing into the rooms. In the darkness crying was heard everywhere. Something
incredible was transpiring in my heart. The nanny was steeped in bitter tears, and everybody
(because all of us suddenly gathered) echoed her words. Crying away, she spoke hurriedly:
“Now... right this minute ... She happened to fall silent completely... I lighted the oil-lamp...
Suddenly I hear: she raised herself ... I ... went quickly to her, and she!..” And again she gave
out a loud cry and sobbed, so that she could not even finish her speech...

And | sobbed without restraint, with screams, moans, and squeals, without knowing for
myself which sounds, words, exclamations could express whatever was happening to me. Any
attempt to say a word expressing a thought would lapse into bellowing and intense screaming,
which would leave me breathless and coughing, and the new torrents of bitter and unstoppable
tears came pouring out of my eyes. In a few seconds my eyes became swollen. And remarkably,
during the whole time of my frantic weeping | felt that Masha was looking through my closed
and wet eyes directly into my soul, and although | did not hear her words, | did not doubt that she
saw through the whole of me. I imagined her now light, airy, omnipresent, and all-seeing.

After | had cried until | was exhausted and my chest ached, | ran outside.

There was a bright half-moon in the clear sky, and a small star shone next to it. | knew
that Masha had flown somewhere into the sky, and | was puzzled as to where she could have
been at that moment. | understood that, like our thought, she could fill the whole visible world
with her essence. Did she reach God at the end of her flight, or, according to a legend, was she is
still lingering somewhere which is neither here nor there—next to her own body and in the air—
did she fly to the moon while at the same time still remaining on earth—or did she suffer
drudgery and delays leaving—or soar high into the sky?... | felt surrounded by a mystery that

tormented me and made me delirious.
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I ran out of the room again. There was a bustle in Masha’s bedroom. The servants came
running up there. It was said that Masha’s body was being bathed there. I came up to the door
and heard a dull sound as if a doll fell onto the floor. “Is it possible that she is being bathed on
the floor? —I asked.—“Yes, on some hay.” This horrified me, and I again ran back into the yard.

Our white guesthouse, with the small glass gallery and high green roof, was showing
serenely and clearly against the moonlight. A lush pear tree towered over it with two curved
boughs. Two white chimneys were visible against the dark foliage. In the sky, next to the half-
moon, a brilliant little star was flickering even brighter. “Masha!?”—I repeated in my madness.

| kept on walking, stumbled against stones, inhaled fresh air, looked to the sides, but
mainly at the sky, and repeated to myself in horror: “However, there in the house... What am I to
think?.. What am I to do?..”

Reaching the front porch, | saw that the door was ajar, and in the hall candles were
burning. | entered. The door from the hall to the drawing room was locked; in the corner across
from the door several tables were moved next to each other, and a fresh tablecloth was being
spread over them. One of the wall mirrors was already covered with a bed sheet, and the other
was still being covered. When the table was covered with a cold and clean tablecloth with the
distinctive lines along which it was previously folded, a big pillow, likewise in a glaringly clean
pillowcase, was put at the head of the table. All the time | peered anxiously at the dark door of
the hall, through which the “deceased” had to be brought. I knew that mother was already with
Masha, that she had come running to the departed from the guesthouse, that her muteness
disappeared immediately, and that now she was “dressing her daughter like a bride,” as the

kindhearted simple people among our servants said.
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Finally some movement was heard in the hall, and mother, dressed in black, was the first
to enter the living room. She immediately turned toward the door adjoining the hall, through
which the procession was expected to come, and after leaning against the door-jamb and holding
her head up with the hand, broke into sobs and frequent moans. She covered her eyes with a
kerchief in order not to see whatever was approaching. Women carried dead Masha. First from
behind the door appeared her stretched little feet, laid closely to each other, dressed in white
stockings and golden shoes. Then | saw the white dress and unfastened black hair. The deceased
was turned with her head toward the windows and put carefully onto the table. She looked so
light, pure, and prettily dressed! The ends of the pink ribbons in the waistband were falling over
an absolutely new muslin dress, which was sewn for some ball and hadn’t yet been worn even
once. Mother, shedding ceaseless tears, screamed spontaneously her thoughts about dressing
Masha in her best and untouched clothing of a bride... Meanwhile Masha’s body was brought
into a proper order. Her head in a black frame of smoothly combed hair sank deeper into the
pillow. Two long locks of unfastened hair were slipped under her arms, which were then folded
on her chest. The sides of the muslin dress were tidied up. Three dark church candles in silver
candlesticks were brought in and set up around the table, two—at the head, and one—at the feet.
Behind Masha’s head was placed a small round table, covered with a white doily; on it, a small
pile of holy books was laid out, and the golden icon of the Mother of God was leaned against this
pile. On top of the books, behind her, was set a saucer with an oil-lamp. The even light of the
flames was permeating in the living room. The shutters were shut. The clean tablecloths, the bed
sheets on the mirror, the white wallpaper, white dress and yellow lights prevailed over this
indescribably chilling picture, which now arose in my mind. | approached Masha and could not

take my eyes off her. And however dreadful this event was, next to Masha, contrary to my
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expectations, | was experiencing an astonishingly simple, reconciling feeling. I did not want to
leave her. Her features were marvelously calm. The skin of her face and hands was still warm.
“How simple is this death, about which I kept thinking horrible things!”, I was telling myself. “Is
it even at all possible to doubt that Masha now lives somewhere?” I did not doubt this at all, and
felt her soul touch me. | saw her for sure hovering nearby, in all corners of this room. I imagined
seeing on the white wallpaper the fluttering of the mournful winged soul, circling above this pure
and sad body. | peered at Masha’s forehead, and a profound thought seemed to linger above her
straight eyebrows. At this moment the nanny entered the empty living room and put two copper
kopecks onto Masha’s eyes. These two dark circles on the beautiful sleeping face disturbed my
dreaminess in a crude and oppressive way. The natural and reconciling expression of this still
warm face immediately disappeared. The eyelashes, heavy with sleep, got covered; the kopecks
looked like two dark and blind holes on the delicately pale face; it lost any likeness to life, and
acquired an expression of a dull and helpless amazement at this brute violence... “Is it really
needed?”—I asked. “Of course! Or the eyes will open. It can’t be left like that.” I got very
scared, and I suffered from the thought that Masha can’t object to anything, and that she no
longer is allowed to or even needs to look at anything!... I tried not to notice these black, and, as
it seemed to me, incredibly heavy spots on Masha’s face. My eyes ran over her hands and the
white dress. How still, dreadfully still, this familiar, painfully mysterious body suddenly became!
Abundant tears burnt my face under the influence of these unbearable thoughts. “She was so
kind”, I was saying to myself, “And now she cannot answer this agony she caused with at least a
hint at something joyful, something relieving. How hard it must be for her to handle this stony
indifference! For what reason is this unbearable suffering sent to her and to us?!” I touched the

white frill of her sleeve, adjusted it, it moved under my hand, and then its starched pleats,
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pressed down by my hand for a brief moment, would straighten out and move by themselves
again. The pleats moved, but Masha’s cool hand, with sad, distinctly visible dark hairs would
remain motionless; the hand lay flat and indifferent above the pink waistband. And anew two
copper circles looked at me in a hostile and ghastly way from her motionless head. Everybody
left the room. The light of the candles seemed to become brighter and sadder. The sexton with
the psalm-book entered and took a place at some distance, at the separate small table. He opened
the book, lighted a thin wax candle, and cleared his throat in order to start reading. Once again |
ran my eyes over the white table, white dress, the eyes pressed down by the coins, and went
through the front porch and into the yard.

The moon had risen high into the sky, and now was shining so brightly that in its whitish
halo the little star next to it started to look entirely dim. “Where is Masha now?”—I kept asking
myself. And I kept imagining that with every minute she ascended still higher and higher, and
with every new moment learned still more significant and important mysteries of the spiritual
world. “Has she now reached God himself? Does she see his mysterious face? Or is she still held
by angels, still afraid of the new life, and with sorrow in her heart, does she want to return in
order to console us? Do the angels tempt her with free heavenly life, and does she agree to
abandon us forever? . ..”

The ground in our yard turned completely white from the beams of the half-moon; the
stillness of the light fall night was not disturbed by anything. And in this white light I kept
seeing: the white dress of the deceased, white tablecloth, white wallpaper—that whole room
abandoned by our family, in which Masha was lying, separated from anything living. Through
the open door of the front entrance | went again into the room. The sexton read Slavonic prayers

in his lethargic and sad bass voice. | was tormented by the vision that Masha had to listen to
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these prayers of the sexton, whom she had never seen before in her life, and that this sexton
would stay with her in private for the whole night, with her, the beautiful and gentle girl, wearing
her best ball dress! After stopping at the doorstep, I noticed that the whole table, and the
deceased herself appeared still more white and lifeless than before. | saw that Masha was already
covered by a clean cold sheet from the bottom edge of the table up to her arms. From under this
sheet her feet pointed sharply up. I approached... The black coins sank even deeper into her
closed eyelids. These coins, which replaced her eyes, it seemed to me, were astonished even
more than the eyes themselves by everything what happened, and, I thought, they were
especially astonished by the voice of this unfamiliar sexton... But what tortured me the most was
the coldness of Masha’s skin. I could never before imagine that the live skin could become as
cold as, for example, a slate or a copper lock. “Now,—I thought,—the last remnants of the soul
have disappeared...” I glanced at this strange, horrible spectacle once again, and I left
completely, allowing the sexton to torture the senseless Masha with the fatal sounds of Slavonic
prayers. I do not remember where I went, and I don’t remember where I spent the rest of the
night.

The next morning my first thought was drawn to the living room where the terrible and
mysterious Masha lay. My empty head did not know how to think about anything else; my heart
froze in a single painful feeling of hopeless grief; my eyes looked around apathetically, but the
cold fear of what had happened kept rising endlessly inside of my chest. | came to the door of the
living room from the side of the hallway. Even from a distance the daylight seemed more
merciless than the light of the candles. The octaves of the sexton, who did not take notice of the

morning bustle, tortured my ears considerably more with their dull monotony than Masha’s
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raving which | had heard a month ago. Nothing was heard from the direction of Masha’s table...
Oh, such an insane riddle!

Different people appeared in the drawing room. | entered the room, saw everything the
same as yesterday, and turned my step toward the table, closer to Masha’s body, and closer her
face. My God! What had happened to her! The coins were taken from the closed eyes, but the
yellowish-white, bloodless face had acquired completely strange features. | thought that we
would bury Masha looking the same as we knew her during her life; only yesterday | was finding
comfort in this, looking at her not yet cold, calm, and thoughtful face. And now | see: no! Death
must be terrible. The outline of Masha’s long eyebrows lost any expression of thought; her
pinched lips and chin froze into a plaster quadrangle; her sunken eyes were encircled with a cold
and dark color; the smooth hair around her forehead lost its luster and began to look like dry
wool; her nose lengthened and infused the face of the departed with the expression of dumb
surprise; white dots appeared on the sides of the nose; and on her folded hands, on her bent
fingers, | was horrified to see blue, almost black nails. I knew that Masha would have shuddered
even from the thought that her beautiful, almond-shaped nails could ever turn into these black
spots... Out of love to her memory I stopped glancing at the fingers and looked only at the upper
sides of her hands. Their color was reminiscent of the petals of lilies. Bloodless whiteness did not
spoil them. On one of the fingers there was the black enamel ring, to which my lips were drawn
during that English lesson, the first kiss in my life: mother slipped this ring onto Masha’s finger,
so it could “rest on her”. My face burned in a dull fever, and became swollen from endless tears;
now these silent tears appeared every minute and kept running at any painful thought; rarely,

very rarely, a quiet and hoarse sound would rise in my throat when tormenting thoughts
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exhausted the last of my patience, and | wanted to say something, but I could not express
anything.

Meanwhile strangers began to arrive at the drawing room. And if | happened to notice a
familiar person enter, who witnessed our grief for the first time, only then, after seeing the
visitor, I would sob loudly, with a new, abundant flow of tears. And so it went with everyone in
our family upon seeing each familiar visitor.

The day was bright. The yellow, strong light of that day filled me with an inexpressible
anxiety and yearning. A crowd grew in the drawing room, and it was constantly renewed.
Everybody was unusually quiet, so that at moments the crackling of candles was clearly heard,
with their flames abominable in the light of the sun. The room grew stuffy; gradually a distinct
scent appeared, which was said to “come from the deceased.” In fact, this heavy, metallic scent
was unlike any other scent known to me in the past. And this new terrible event offended
Masha’s memory. I suffered for her, this familiar, attractive, defenseless Masha. The door
leading from the drawing room to other rooms remained closed or half-closed all the time; and
the drawing room with candles, with the sexton, with Masha, with the strange crowd that kept
coming from the street, appeared as a frightening delirium, which remained within one’s head
and chilled the heart, no matter to which corners of the house one was forced to retreat.

The procession to the cemetery church was to happen on the same day. It was scheduled
for seven o’clock in the evening. During the day, we received in the mail a leaflet with a black
border, in which the news about Masha’s death, the funeral procession, and burial were printed. |
read this news about Masha with aversion, and was convinced that most likely somebody all-
powerful and invisible knew about this all along, and only we, who lived with Masha, did not

have a clue that these leaflets had most certainly to arrive today. Still a little bit later, the pink
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coffin was brought, white on the inside, with a hard pillow. It was set down onto two stools,
parallel to the table; the lid with the cross made of silver lace was on the porch, next to the front
door. By the evening the crowd gradually increased. We were all preparing for something even
more horrifying than all that had preceded. We were fussing and putting on black clothing.
Carriages arrived at our gate. People were gathering along the boulevard, across from our
window. . . Peasants came to our yard carrying church banners. Ladies and gentlemen of the
local high society entered the drawing room. To me, they all looked so alive that it was not at all
fathomable that one of them might ever be in Masha’s position. Seeing them reminded me of
those careless days when we visited each other: as more of them arrived, it felt like the chill in
our souls slightly receded, as if the energy of someone else’s life came to somewhat alleviate our
madness. The clergy appeared. The choir men came. The archimandrite arrived. His dry
monastic face and loud, vigorous voice, the calm expression of his eyes as he looked at Masha,
whom he saw often during her life, all this gave me strength for a short while. He put on his robe
and a funeral mitre. | felt some strange satisfaction from a realization that a person of the higher
clerical order is praying above Masha, as if it expressed our extreme and touching care for the
deceased. The first memorial service® began. The crowd was dense, like in a church; everybody
held thin candles in their hands; Masha, with her terrifying table, was separated from me now by
the whole wall of people and clergy. The archimandrite walked around the table with a censer;
the choir singer began to sing mournful prayers. Masha’s body turned into a sacred thing. It
seemed that suddenly everybody felt unbearably grief-stricken, and almost everyone started
crying; | saw wet eyes and kerchiefs everywhere around me. There, upfront, behind the wall of
people, Masha was laid in her coffin. The white dress was seen for a moment above heads of the

crowd, and then the pink coffin was raised and then lowered onto the table. The choir singers
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sounded louder and sadder further on into the service. The incense filled the room, the lights of
candles and hundreds of breaths created such a heat that all faces were covered with the drops of
sweat. When it came to the “memory eternal,” cries were heard.’” The choir singers chanted with
abandon, covering up all cries with the reverberations of a heartbreaking melody. A commotion
ensued. The coffin was raised high above the crowd. Carrying out the deceased seemed more
painful than anything that happened earlier. Even our little twins—brother and sister in the hands
of their nannies—broke into inconsolable crying, as if protesting against this last, intolerable
cruelty. Everybody moved outside through the wide open door. The choir broke into singing the
slow, loud, and dreary “Holy God!” These sounds, after breaking into the open air, rang in
strong, weeping notes of altos. The coffin was turned as it was carried through the door, ducked
down on the steps of the porch, and exited into the street through the open gate. The funeral
procession started moving.

At that time there weren’t hearses in our town yet. Workers carried the coffin on long
towels, passed underneath its silver handles. Mother was led by her arms, she walked closely
behind the pink casket, with downcast head, as if looking inside of the coffin. All of us children
walked next to her with our heads uncovered. My eyes burned from tears, and the white, soft,
and dusty streets ran under my feet. | walked with others in the middle of the crowd. The pink
casket was swinging in front of me, almost touching the ground. Church banners were carried on
both sides of the coffin. Through the sounds of singing and stomping of the crowd | heard the
bells ring somewhere in the sky. | knew that I at that time | was at the very heart of the deepest
sorrow that a person can possibly experience in his life. What happened to others in the past,
happened now to us. And now | was convinced more than ever before that | was entirely right

when | mourned so painfully for all those unfamiliar people who bemoaned the death of a family
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member. | did not notice when we turned around the very same street corner where in the past
the unfamiliar funeral processions regularly passed the windows of our previous apartment. The
procession was already on the road leading directly up to the graveyard. This street, which |
avoided previously, turned out to be significantly longer than | thought. The graveyard was still
at some distance. Outside of town, after the last small houses, a wide empty field opened. We
climbed the mountain slowly, and I already began to hear clearly the faint sounds coming from
the graveyard’s bell-tower. That small church on the mountain which had long since terrified me
was now clearly visible against the sky, with its low cupola and pointed bell-tower, and it
seemed that the delicate babbling of its bells told me that it was not as frightening as | imagined
it from a distance, and that from now on we might be drawn together. | already clearly saw its
white walls behind the fence. The procession headed for the small arched gate. Above this arch a
dark angel was standing on one leg, holding a long trumpet; underneath him and above the gate,
a Slavonic inscription arched on the white stucco: “Come to Me, all who are weary and heavy-
laden, and I will give you rest.”® And finally | am at the threshold of the afterlife! . .. Behind the
fence, a road with lush trees planted on both sides came into view. In the openings between the
trees white headstones were visible. The coffin, swinging low on the towels, moved quickly
along the alley; the nearby bell-ringing seemed now to be especially loud, as if the bells finally
expressed their joyfulness and hospitality without embarrassment. Having proceeded along the
alley past the graves that broke through the green, we followed the casket and turned to the left,
walked up the low porch and through an open door into a dimly lit church. It was cold inside.
With only a few candles and oil-lamps burning and accompanied by the final loud peals of the
bell, the uncovered casket was set onto two stools. The choir-men entered with the same crying

sounds of the solemn chant: “Holy God!” Apparently, the ceremony was over for the day.
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Mother glanced at Masha, and burst into tears once again; a racket broke out, after which the
lower part of Masha’s face, beginning with the nostrils, was covered with cotton wool.
Meanwhile, our servants were saying that “black blood” was leaking from her nostrils. Masha’s
face changed horribly from transport; it seemed that the inexpressible suffering, fatigue, and
exhaustion were impressed on it. This face seemed to be asking for rest and wanted to tell others
that if they continue to bother it, even slightly, it will disappear completely. Masha’s casket was
wrapped in a thin white cloth. The service ended, and people began to leave. And we finally left,
leaving Masha alone in the cold church...

It is painful to admit, but after returning home | nonetheless felt a brief relief realizing
that in our house there was no longer a heart-wrenching, maddening, and horrifying room
containing Masha’s lifeless body. But later, when I was lying in my warm bed, I paid for this
insignificant consolation with painful and upsetting thoughts. I felt Masha’s reproaches for our
egoism; | was tormented by the thought that we could rest under warm blankets, and think about
whatever pleased us, while she was locked in the dark church and was lost to us forever... |
don’t remember when and how uneasy sleep interrupted this pointless torment.

In the morning, without exchanging a single word with each other, the whole family was
about to go to the strangely intimate cemetery chapel, which now seemed to hold the pain of all
of our hearts. During last few days, |1 saw my father very little. He purposely secluded himself,
and grieved without allowing others to see him. | only remember that during the service, before
the procession, his large head with a high and bold forehead towered above the crowd, and the
lids of his bulging eyes looked horribly red from the tears swelling in them. He kept quiet and

controlled himself to such a degree that only a few tears ran down his cheeks and into his
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trimmed gray whiskers. And even now, sitting in the carriage next to mother, with her pale and
swollen face and vacant and clouded eyes, he preserved his self-control and remained silent.

The morning was bright. The carriage climbed the mountain, drove through the cemetery
gate into the alley familiar from yesterday, and approached the porch. The green iron door was
still locked. The pink casket was standing as yesterday, covered with the folds of the thin white
cloth. Mother walked up to the casket, pulled the white cloth away, looked for a long time with
her weary eyes at Masha’s face, sighed helplessly, adjusted something around the deceased,
asked again for some cotton wool, and again after tidying up the body, halted contemplating the
beloved face, sighed again, and walked away after covering Masha up.

The bells began to ring for the day service.

Slowly the church filled with people. Many new people, who weren’t at yesterday’s
funeral, arrived. Midway through the service the church became as crowded as our drawing room
yesterday. The rite was accompanied by the sorrowful singing of the choir. The pink box loomed
cruelly in the middle of the church, with outstretched, mutilated, blue, cold, and unrecognizable
Masha. Under the sun and candles, over the densely packed, silent crowd, in the increasingly
sultry air, the distinct, unbearable, incomparable metallic scent of her corpse filled the room. . . |
was taught that after death only the saints do not exude the scent of decomposition, but in my
madness | was perplexed as to what sin good and pure Masha could have committed, that the
“odor of corruption” made itself known to everyone present.®

The service ended. The archimandrite and priests came from the altar and began to cense
vigorously around the casket. The odor wafting in the church became intolerable in the dingy air,
which joined with the breath of the crowd, the fumes of the incense, and the “putrid scent” of the

dead. My head refused to think. | felt nauseated to the bottom of my heart, but my eyes followed
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mechanically all of this horror. We were called to the coffin in order to bid farewell to Masha. |
remember that I bowed shivering above Masha’s bony, cold and almost completely black hand,
glanced at her face, and saw that her eyes had sunk so deep that | imagined them to be two holes
in the skull... But the torture did not stop at this. The archimandrite placed a paper crown on her
forehead, stuck a wax cross and a printed sheet into her hands, poured dark holy-oil onto her
dress, and covered her with a white cloth. Then the lid of the casket was lowered, closed tightly,
and hammered down. We carried her off to the grave. At the last minute, when the coffin was
lowered into the grave, thus hiding it from us forever, the workers had to hold mother by the
hands as she dashed forcefully, with an agonized shriek, for the pit. This is how we buried

Masha.

! This translation was published in Toronto Slavic Quarterly 38 (Fall 2011), 183-220. Available on-line and in hard
copy.l used the following Russian edition of Andreevsky: S. A. Andreevsky, Kniga o Smerti, ed. LI. I. I Podol’skaia,
Moskva: Nauka, 2005, pages 17-39 (1:1:2).

2 The lines from Pushkin’s Eugene Onegin (chapter IV, stanza VII). I use Nabokov’s translation [note of the
translator].

3 From “Egyptian Nights,” at the end of chapter III.

4 In Russian: “Troeruchitsa” and “Neopalimaya Kupina.” Note of the translator.

5 The Russian word obednya was used in the original text. Note of translator.

6 Panikhida in original text. Note of translator.

" In Eastern Orthodox Christendom, it is the song at the end of every Orthodox funeral. This song is known as
"Memory Eternal” (in Church Slavonic: Vechnaya Pamyat).

8 Matthew 11:28.

9 The title of a chapter from the novel The Brothers Karamazov by Fyodor Dostoevsky (Part 111, Book 7, Chapter 1).

320



