THE POLITICSOF A SEXUAL HARASSMENT CASE!
Ronad R. Stockton

Thisis a study of a church conflict that got out of cortral. It is not a pleasant Sory, but it isone
repeated around the country. The underlying facts are familiar: a pastor is accused of power abuse and
sexuad harassment; inexperienced congregationa leaders fail to act; didtrict leaders prove inconsistent
and ineffective; members file charges in the church courts; those who raised concerns are seen as the
problem and are subject to retaliation; thereisacivil lawsuit; the church iswrecked.

The key questions are why this conflict went on for three years, why it went so far awry, and
why it led to such destruction. Digtrict officids said there was no credible evidence that the minister had
done wrong and they supported him in his successful effort to find another church. They concluded that
the complaining women and their supporters were at fault. While the church was Presbyterian and the
spexifics reflect the unique polity of that denomination, what happened seemsto illugtrate an ingtitutiona
pattern that goes well beyond one denomination. (See Shupe, 1995, for a comparative anayss of

cases).

SOME RESEARCH
A standard work on pastoral abuse and why such problems are mishandled by church leadersis
Marie Fortune's 1989 study, Is Nothing Sacred?. It involves a minister who was a sexua predator.
Locd leadersfailed to ded with him and didtrict leeders tried to negotiate with him. The minister began a
campaign to discredit his accusers and mobilize support. The congregation was severely damaged.
Fortune says that to blame the leadership misreads the problem. She believes organizations go
wrong for reasons that have little to do with the merits of those in charge. Most people want to do what

isright but use a logic that leads them agtray. An ingtitution "acts first on whét it perceivesto be its sdif-

! Published in Bad Pastors, edited by Anson Shupe, William A. Stacey, and Susan E. Darnell, Epilogue by Andrew M
Greeley, NYU Press, 2000. This case is presented in the interests of scholarly discourse and for those who might
learn from the mistakes of others. It should not be used to harm to any person, nor should there be any attempt to
identify any party herein. By way of disclosure, the author was a member of the congregation in which the case
occurred. He was a supporter of the minister who joined his detractors and was among those who | eft the church.



interest. Seldom does it identify its sdf-interest to be the same as the interests of the people it is
supposed to serve' (p. xiv).

Officids confronted with alegations of abuse often make three mistakes, according to Fortune.
They shoot the messenger, misname the problem, and blame the victim (p. 120). They redefine the
problem as conflict to be mediated and speak of reconciliation or forgiveness. But pastoral abuseis "not
a conflict between individuas." One person has "caused harm to others, to the church, and to the
professon of the ministry” (p. 66). By engaging in a pattern of evasion, equivoceation, misrepresentation,
and denid, officials condruct a""stone wall" againgt resolution.

Shupe (1995), who anadlyzed scores of cases, says church leaders confronted with complaints
of clergy mafeasance “act to protect either their own clerical prerogatives or the larger religious group
itsef” (p. 80). They use three techniques to “neutraize’ grievants. Normative techniques involve
symbolic or emotive gppedlsto victims not to press for redress. Remunerative techniques propose some
financid settlement in exchange for dropping an apped. Coercive techniques threaten physicd, legd, or
mora sanction if the gpped is pursued. “[H]aving abandoned the rhetoric and logic of the firgt two types
of appedls, [coercive gppeds] stress fear and reprisals of ecclesagtica discipline.” In other words, “the
gamuit of tactics ranges from cgjoling to strong arming” (p. 87).

Rutter (1989), who has done research on male professionds who abuse females in their care,
thinks mae-dominated authority structures cover up violations less out of wickedness than to protect
system legitimacy. The problem grows from a paternd mind set in which fathers try to control sons.
"The effort to maintain authority takes precedence over truth, both emotiona and factua. Suppression
of truth is seen as necessary to preserving order..." (p. 119).

Rutter says religious organizetions "desire to handle ther ethicd problems far away from the
public eye' and may even conceal codes of conduct and discipline procedures (p. 186). They make the
investigation process o difficult that women avoid it if possble. Men congdering boundary violations
are emboldened by the knowledge that "Maost women never spesk out..." (p. 165).

These findings echo tendencies in the writings of John Calvin, the ancestor of Presbyterian
polity. His views on patriarchy and authority are particularly relevant. Cavin noted gpprovingly that the
inditutions of society--family, church, date--were dl led by men. This was natural because God is
cdled Father and there is "something divine in every father." Fathers are "next to God, most deeply to



be reverenced" (Bouwsma, 1988.77). Paternd authority is rdigious and politica as well as familid.
"Every human being looks up at once to God the Father and the spiritud fathers who represent him, to
the father of his country or his city fathers, and to the father who sred him. This paternd chain from
heaven to earth means that no father is gtrictly secular, and thus that there can be no ultimate separation
of reddms’ (ibid., 77).

Calvin Idieved that maintaining authority was more important than correcting injustice. Any
government, "whatever deformity and corruption it may have, is dways better than the absence of
princely authority” (Forrester, 1987: 338). Even officias who behave unjusily have been sent by God
"to punish our ingratitude.” Following Romans 13, Cdvin sad ressting authority was "ressting God
himsdf* (Cavin, 1960: 4, xx, 23).

A SYNOPSES OF THE CASE

A new minister was hired to lead a large congregation. It soon became obvious that he wasiill-
prepared for the job by wisdom, experience or emotiond strength. He snapped at people, got into
disputes, spoke criticaly of his predecessors, complained about and berated church staff and leaders.
He rebuked a grieving family over their request that an Associate Minister do their mother's funerd and
refused to baptize a member’s baby on the grounds that the member did not attend frequently enough.
Elders taked to him privady to try to sabilize the Stuation but the problems persisted. Members began
to leave.

After fifteen months, issues of sexud harassment emerged. Women reported vulgar comments,
unwelcome touching, dlegations of lesbianiam, statements about physicd traits, and conversations about
sexual topics. One took her concerns to Presbytery and was told she should reconcile. Three departing
femae employees talked to the congregationa Personnel Committee. One seemed to have alegd case.
Stories spread. Many members became fearful and angry.

The panicky minister asked for Presbytery intervention. This could be done because a minister
is a member of Presbytery and not a member of the congregation.? An officia from the Presbytery’s

2 Presbyterians have a very structured form of government. Elected Elders serve on a Session that governs the
congregation. Ministers and Elders go to a regional Presbytery assembly to set policy. The Presbytery serves as a
collective bishop. Its administrative head is an Executive Presbyter. A Stated Clerk makes procedural rulings. Above
Presbyteries are Synodsand a General Assembly, both a mix of Elders and ministers. There are ecclesiastical courts
called the Permanent Judicial Commission (PJC). Members or ordained congregational officials (Ministers, Elders,



Committee on Ministry met with select Elders. This was not reported to Sesson. When the stories
surfaced, there was a Session clash. Two Elders left and the minister announced he would file formal
discipline charges againg one in the ecclesastical courts. Two successive Presbytery-ingpired
Reconciliation Committees received over two dozen complaints but failed to resolve the problems.

Ten months had passed since the first mention of sexud misconduct. The congregation was in
emotiond turmoail. Severd Elders had resigned. A femae Elder now filed a forma complaint of sexud
harassment. She said the minister had brushed her breast in a non-accidental accident and had
sexudized conversations in away that, if unchecked, would have erased the boundaries between them
and led to unwanted intimacy. The miniser was sugpended. The Executive Presbyter sent a letter to
each member of the congregation announcing the suspenson and identifying sexud harassment as the
dleged offense. This letter (which seemed to violate the rules of confidentidity surrounding an
investigation) caused great distress among the membership. Five more women soon filed. Four were
church employees. One spoke of unwelcome physica contact, one described full body hugs and
comments about the appeal of a large penis, two spoke of provocative sexua comments, and a sixth
described non-sexud verba abuse.

An Investigating Committee of Presbytery® made aformal inquiry and dismissed the accusations
as having no merit. Its report, which was made public through the minutes of Presbytery, contained
three dements that were to be common in the organizationa response: there was no evidence of
wrongdoing, the motives of the accusers were unworthy, and there was a conspiracy to cause harm.
Specificaly, the report said some of the complaints were "frivolous' and that the judicia process was
"being abused by persons whose true moativation is to harass the miniger.” It recommended that
Presbytery gppoint an Adminigrative Commission to ded with the problems, especidly those involving
“tendons within the gaff.” This last phrase targeted certain persons as the likely accusers in the
presumably-confidentia investigation and left them exposed to retdiation from angry members.

Deacons) can file accusations against others in these courts. |f a conflict becomes serious, Presbytery can appoint
an Administrative Commission to oversee congregational affairs. The Presbyterian system is very legalistic with
hundreds of rules, procedures, and guidelines. There is a lengthy constitution called the Book of Order, with
extensive legal supplements, commentaries, and binding rulings. The denominational headquarters has a legal office
to advise on process.

¥ When a minister is accused, the Presbytery appoints an Investigating Committee. It functions as a grand jury to
decide whether the evidence warrants prosecution. If it returns indictments, its role shifts to that of prosecutor. The
trial would be heard before the Preshbytery’ s Permanent Judicial Commission.



Meanwhile, there was a second set of accusations and a second Investigating Committee. Three
members aleged professond misconduct by the minister and nonfeasance by Presbytery officids.
When four women in the first case said their names had been leaked and they were being subject to
retdiatory abuse, their complaints were referred to this new committee. Eight months later, this second
Investigating Committee made its report. It did not prosecute but said it had found unchristian behavior
and said Presbytery leaders had failed to do their duty. It said the first Investigating Committee should
itself be investigated because of its inadequate efforts and because of a breach in confidentidity. This
recommendation--the only one calling for action--was ruled out of order on the advice of the nationd
legd office.

But before this Investigating Committee completed its work, the minister agreed to resign and
the Adminidrative Commisson recommended that six employees be fired, four women who made what
they called "fasg" dlegations and two men who had supported them. It dso arranged that dsciplinery
counter-charges be filed againg certain Elders. They were accused of failure to reconcile and of taking
concerns to Presbytery. Thiswasthe third set of lega chargesfiled in the ecclesiagtica courts.

A bitterly divided Sesson approved the recommendation to fire the employees. Haf the
members of the congregation petitioned the Sesson to reverse the vote. It declined. The six terminated
employees (and another femae whose complaint had been lesked into the congregation) sued the
miniger, Sesson, Presbytery, and Generd Assembly. They aleged negligent supervision and retention
(knowing of possible problems but faling to investigate: See Bishing et al., 1995), violation of the Sate
civil rights act (for retdiating againg employees who dleged sexua harassment), and defamation of
character. (At a congregationd meeting, the pastor said a named church employee had told a locd
televison gation that the minister was a child molester. The employee emphaticaly denied any contact
with the media). The plaintiffs dso dleged a "fdse light tort," that the minister and Presbytery officids
spread discrediting versons of the facts.

As the lawsuit progressed, so did the ecclesasticad counter-suit againgt the Elders. When the
avil st began, dl the accused but one were dropped from the church suit, but the Investigating
Committee indicted the remaining Elder. He had reported stories of persond and sexua misconduct to
Presbytery officids and was to be awitness in the civil suit. He resgned from the church rather than go
totrid.



The lawsuit was settled with a ggnificant cash payment. The church was devastated. Forty
percent of the members |eft. After three ecclesiadtica investigations, a civil auit, three years of tenson, a
small fortune in expenses, and aloss of community, nothing had been resolved. 1t was a modd of what

not to do.

SEVEN KEY PROBLEMS

PROBLEM |: DEFINING AND DEALING WITH SEXUAL MISCONDUCT: Non-standard
definitions and process can mafunction and leave the indtitution legaly exposed.

Many church leaders are ill-prepared to dea with sexua misconduct issues and often handle
them badly. Many deny the problem exists even though the Presbyterian Church estimates that up to
23% of dergy engage in "ingppropriate sexua behavior or inappropriate sexua contact” (PCUSA,
1993b:1).

Civil law recognizes two types of offense. Quid pro quo harassment occurs when sexud activity
is a condition of employment or a factor in an employment decison. Hogtile environment harassment is
asociated with offensve comments or actions (EEOC Guidelines, 1980 and Harris v Forklift
Systems, 1993). The courts established the "reasonable woman" test to measure "conduct which a
reasonable woman would congder sufficiently severe or pervasive' to create a hogtile environment
(Ellison v Brady, 1991). The justices in the Ellison case concluded that men may lack "a full
appreciaion of the...underlying threet of violence that a woman may perceive’ so that "conduct that
many men condder unobjectionable may offend many women." Conduct can be unlawful "even when
harassers do not redize" itsimpact.

Denominationd guiddines for sexuad misconduct policy focus upon "sexud misconduct by
persons in positions of reigious leadership” but they emphasize that "those who are innocent” should be
protected from "flimsy or fase' clams (PCUSA, 1993b: 1,3). The guidelines reflect the tension between
the right to accuse and the right to be protected from false accusations. Their suggested solution liesin
due process, careful counsdling, and dternatives to formal action.



The locd Presbytery sexuad misconduct policy document, in contrast, had four serious flaws that
seemed dmogt to encourage escaation and continuing litigation. Fird, it twice mentioned counter-
charges. Before an invedtigation begins, the Stated Clerk must "counsel those contemplating filing
adlegations that false or unwarranted dlegations are punishable by church law and may be grounds for
cavil suit." Afterwards, "persons shown to have filed false accusations are subject to disciplinary action.”

Second, it listed "steps’ an accuser should follow before filing. These included saying no & the
time, kegping a journd, telling an abuser to stop, and sending an abuser a lig of "specific things which
were offensve” And these were not just useful tips. Before initiating its investigetion, an Investigating
Committee was obligated to determine whether the steps had been followed. In an arena where
confusion, indecison, and sdf-doubt are common, this assumed an unredidtic level of decisve sdif-
confidence and implied wrong-doing by awoman not in compliance.

Third, the policy imposed a gag order so that "only the responsible parties’ could be told of the
incident. This rule, which specifically gpplied to accusers, meant an abused woman could not even talk
to her friends. The intent was unequivoca: "If confidentidity is breached, to preserve the peace and
unity of the Church, the governing body may take disciplinary action.”

Findly, the policy called for compulsory adminidrative leave in the event of an dlegation againgt
a miniger. The denomination’'s General Assembly had advised againgt such a provison, which it
considered ‘unwise” (PCUSA, 19933, DB7.0200). Because the Presbytery policy listed a range of
sexud offenses from “merely offengve’ to severe, the suspenson policy established a very low
threshold for what would be a very severe response. Thus a minister accused of rgpe and another
minister accused of telling avulgar joke would both be suspended from the pulpit. Treeting dl casesthe
same was a high-risk policy that guaranteed a major escalation of any problem.?

The Policy in Practice

When the women tried to raise their concerns, they encountered roadblocks. Even getting a

copy of the Presbytery’s sexud misconduct policy was difficult. When they asked at the church office,

* Defining thresholds is central to sexual harassment law. In Jones v Clinton (1998), the most famous of all such
lawsuits, the case hinged on what constitutes a violation where there is no “persistent” pattern of abuse or
“severe” incident or evidence of career damage. The judge ruled that a single incident of rude, boorish or
offensive behavior was not sufficient to warrant afinancial award. Jones said her goal was to extract an apology
from Clinton. Clearly, that was less alegal issue than an ethical one.



they were told they had to sgn it out. When they asked at the Presbytery office, they were told they had
to talk persondly to the Executive Presbyter. They began to fed under surveillance.

The women discovered that by coming forward they had left themsdves open to retdiation.
Their names were lesked, often with lightning speed. One woman's registered accusation |etter arrived
in the Presbytery office in the afternoon. By the end of the day the Interim Minister had three telephone
cdls from members tdling him of the filing. A damaging whisper campaign left the women shunned and
subject to harassng cals. Members sympathetic to them got smilar treetment. Severa received
anonymous hate mail. One employee had aletter secretly placed in her personnd file stating that she sat
during services with someone "known to be critica of the minigter.” Unauthorized compasson became
an offense.

Equdly important was what happened judicidly. In the eyes of the church, the women had
brought "fasg" accusations. When they refused to drop the matter, they became guilty of "falure to
reconcile” And when they complained that therr confidentidity had been violated and that the
Investigating Committee had not conducted a serious investigetion, they were accused of polity
violaions, of disrupting the church, and of perssting in a dispute that had been "dedt with." (The women
said the Investigating Committee had not pursued rumors of problems in previous churches, had not
interviewed others subjected to unprofessona behavior, and had not interviewed Elders or two
previous chairs of the Personne Committee regarding complaints they had received). Even though the
second Investigating Committee recommended a formd inquiry into the flaws of the firdt, the women
were seen by some as in the wrong for pursuing the matter. Their "failure to reconcile" was to become

the bads of legd retdiation.

PROBLEM II: PRESBYTERIAN POLITY: Presbyterian polity has multiple levels of authority, none
with clear responghility.

If a good decison process is one in which, when things go wrong, you know whom to blame,
then Presbyterian polity with its divided government is not a good process. Concerned members could
not figure out how the system worked or how to get it to respond. Part of the problem was the
ambiguous boundary between Sesson and Presbytery. The Sesson governs the congregation but the



Presbytery has overdght and can step in to offer "advice' or take control if things do not go as they
wish. If an dlegation becomes forma, the Sesson is pushed asde and the matter is investigated by
Presbytery. When a minigter is not under forma investigation, the boundary is particularly ambiguous.
Then, the Session has responsbility but not authority. The policy of having a minister be a member of
Presbytery, not the congregation, is desgned to protect pastors from abusive congregations, but it
means a Sesson cannot remove its minister without Presbytery approval.

A second trap is the absence of a desgnated officid responsible for pastoral behavior. The
Executive Presbyter has neither responghbility nor authority, being little more than a chief of adminis-
tration who manages the budget, coordinates committees, and oversees process Book of Order,
1998:G-9.0701). The Committee on Minigtry is charged with supervising ministers but it may have two
dozen members. Its sendtive activities may be conducted by two or three persons who give the
committee only a generd outline of a problem. The integrity of the whole polity may depend on the
judgment of afew individuals making tightly-held decisonsin the name of the organization.

Officds also operate under rules that seen to encourage non-responsiveness. The Book of
Order (G-11.0502)) says the Committee on Ministry "shal exercise wise discretion in determining
when to take cognizance of information concerning difficulties within a church..." Regarding complaints,
the committee “shdl be open to communication a dl times with the minigters, dders who are members
of sessions, and sessions of the Presbytery” (G-11.0503). There is no obligation even to acknowledge
letters from members.

As soon as the congregationa Personne Committee learned of the concerns of the women, the
minister gppeded to the Committee on Ministry. From that point on, the Presbytery supervised the
activities of Sesgon, giving them ingructions and telling them what to do and what not to do. For
example, when the Sesson asked its Personnel Committee to investigate dlegations of wrongdoing, that
Committee was not alowed to meet without the minister present unless they told him in advance of their
plans and gave reasons. This severdly redtricted their operations.

When members contacted Presbytery to complain, to appea againgt loca decisons, or even to
ask that Presbytery investigate possible wrongdoing, they were accused of bypasing Sesson. Letters of

°Goetz (1996) found that 23% of pastors had been forced out of their previous positions and many churches were "repeat
offenders.” The Presbyterian system is designed to limit such abuse.



concern to the Executive Presbyter and Committee on Ministry were often unanswered. One femde
Elder who filed a formad complaint recelved no response.  People who wrote about what they
considered unfair procedures were never acknowledged. Some members received written rebukes and
officid thrests of ecclesagtical prosecution for even taking issues to Presbytery. Presbyterian legd
specidists who have read this manuscript say these threats were not in order, but members assumed
they represented redlistic dangers since they were made by church officids.

The Presbyterian governance system has much to commend it but its rules are so complex that
they can entangle members in technicalities and procedures so that nothing gets done. There is a good
case for having an individud at the top with both authority and responsibility. The lack of such aperson
is a severe impediment to effective decison making, to the guarantee of due process, and to
adminigrative respongbility. There dso is no mechanism for removing a minister without prejudice. The
Church of Scotland, the Presbyterian mother church, has a provison for "congregations in an
unsatisfactory state”" because of "defects or errors persond to the minister.” A Scots Presbytery can
remove such aminigter without a finding of wrongdoing (United Free Church, 1952: 59-60).

PROBLEM I1l: THE CONCEPT OF DISCIPLINE: In conflict Stuations, the legal concept of
disciplineis ultimately non-pastord. Its application in ecclesiastical courts escalates conflict and impedes

the resolution of problems.

The Book of Order (D-1.000) says the purpose of discipline is to "nurture” members, provide
"condructive criticiam,” "restrain wrongdoing,” and remove "causes of discord and divison." It is "for
building up the body of Chrigt, not for destroying it, for redeeming, not for punishing.” It should be
exercised as "adigpensation of mercy and not of wrath.”

But John Cavin, founder of the Presbyterian system, had a different concern. To him, the
organized Church was smultaneously holy and profane. The profane (organized) dimension included
"hypocrites..who have nothing of Jesus Chrigt but the title and the appearance...” (Cavin, 1960:
IV,1,7).

Cavin bdieved that monitoring, regulating, and disciplining members was essentid: "the body of
Christ...cannot be contaminated by dissolute members without a part of the shame being cast upon its

10



Head" (ibid.: 12, 5). While private snners or minor offenders could receive private admonition in
“friendliness’ s0 as "to do them no harm,” those who persst or cause serious offense must be
consdered "despisers of God" and be given strong and public discipline (Dillenberger, 1971: 241-42).

The Presbyterian politicdl system recognizes two kinds of corrective discipline: pastora
guidance and punishment for offense. For those found guilty by ajudicid tribund, there are four levels of
punishment: a rebuke; temporary excluson from membership or ordained office (Miniger, Elder,
Deacon) for up to two years; supervised excluson from office; and permanent remova from ordained
office or membership (Book of Order, D-12.0100).

But the two parts of discipline are often confused, with a prosecutorid mindset driving out the
pastora dimension. In the late nineteenth century the Genera Assembly expressed concern a this
tendency and the "great harm” growing from reliance on "discipline in its serner and more terrifying
forms' (Peck, 1980:586-88).

The existence of ecclesastical courts compounds the problem. These courts are independent of
the governing process and, once engaged, cannot be stopped unless the accuser withdraws the
accusdtion. Put another way, judicid authority overrides political authority. Presbyterians only wrote
mediation into their discipline process in 1997 and then only as a recommended option once an
Investigating Committee has found probable cause and is prepared to take the case to trid (Book of
Order, D-10.0202). This is in contrast to other Calvinist churches such as the Church of Scotland
(United Free Church, 1952) and the Cumberland Presbyterians (1984) which have traditionaly
required attempts at mediation as afirst sep.

If the primary purpose of discipline is to guide bdievers into a gentle spirit, then in the case
under analysis the Presbyterian courts subverted that objective. Everyone emerged feding defiant and
wronged. Many people involved in these legd processes left the church. Others saw friends targeted in
ecclesagtical and adminigtrative counter-drikes againg those raising concerns and felt the message was
for them as wdll. One couple noted in their resignation letter that they knew the accused in the counter-
suit againgt the Elders and were probably guilty of whatever the others had done.

11



It isworth positing an operationd thesis: except in cases of grievous offense where public justice
may be required for heding, ecclesiagtical courts inhibit solutions® The very existence of courts where
members accuse one another serves not to guarantee justice or promote unity but to impede their
achievement. Even those not convicted in a trid may leave the church.” Why, after dl, would anyone
day in a fath community where people sue each other and the leadership does nothing to stop the

action?

PROBLEM IV: THE HELPFUL NEUTRALITY OF INSTITUTIONAL OFFICIALS :Accusations
of pastord wrongdoing can generate a defensive-aggressve reaction among the leadership that affects
systemn neutrdity and system performance.

The Fortune thes's that leaders indtinctively act to protect the indtitution is not unrecognized. In
1990, the Presbyterian General Assembly (Journal Part I: 139) warned that officids "ingppropriately
become adversaries of those seeking to use the system, viewing them as troublesome intermeddlers or
surfacers of embarrassment.”

This would not surprise the Ormerods (1995:77-78), who say officids carry reticence to
extremes. "They fall to respond to letters or phone cdls...insulate themsalves from [concerned women]
by refusng them interviews and labd them as vindictive, as interested only in compensation, as
'disturbed’ or as‘feminists.”

One example of compromised neutrdity in the current case involved the Stated Clerk, who had
been named for non-feasance before the second Investigating Committee. The normd principle of law is
that a paty to a case canot be neutral in another case involving the same issues or the same

personalities. Nevertheless, the Stated Clerk continued to serve as liaison between the Presbytery and
the nationd legd office and relayed the judgement of the nationd office that the recommendation for

® In arecent year (with 122 of 172 Preshyteries reporting), there were 58 judicial cases nationally, of which 47 were
sexua in nature. Sixty-six other problems were handled short of the judicial process. Of 51 formal investigations
completed during that particular year, 20 had no charges filed and nine persons | eft the church prior to the completion
of the process. Thirteen convictions led to temporary exclusion from office, 6 to remova from office, 3 to removal
from membership. None involved the minimal rebuke. (Personal Communication, Zane Buxton, Office of Judicial
Process, 1996).

" Miyakawa (1964) reproduced a nineteenth century case in which a member was accused by “common fame,” i.e.,
public rumor, of unethical business deals. When the alleged victims testified on behalf of the accused the member
was officially vindicated. Nevertheless, at the next Session meeting, he asked that his name be removed from theroll.
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further investigation of the case was not in order. She aso continued to presde over the third
(retdiatory) Investigating Committee even though the issues and some of the parties in that case were
aso involved in the second Investigation, to which she was a party.

The Clerk of the Permanent Judicia Commission presented another example of compromised
neutraity. As Clerk, he advised an Elder who had heard through gossip that she was accused. He also
advised severd Elders who petitioned the PIC for a"stay" of implementation on the firings. (Such a say
is dlowed when a Sesson vote is split. See Book of Order, D-6.0103). Petitioners in the “stay” case
became concerned when telephone messages to the Clerk were unanswered and only after 89 days did
he offer them a date for a hearing. This was just short of the 90-day limit when the case would be
remedia and could be appeded to the Synod PIC.

Unbeknownst to members, the Clerk had become the minister's atorney a a time when it
gopeared the miniser might himsdlf file a civil suit. (The minister had told a congregetiona meeting that
he was consdering a lawsuit against one or more members). The Clerk soon left the PIC to become
defense attorney in the civil lawsuit againg the minigter, then left the lawsuit to become Stated Clerk of
Presbytery. In this latter position, he managed the ecclesiastica counter-suit which accused Elders of
abusng his client. This shift from judge to advocate © presumably-neutral Stated Clerk in the same
controversy seemed to violate the American Bar Association's Code of Conduct regarding potentia
conflicts of interest (Dzienkowski, 1991: 207-319). But whether or not such a violation occurred, the
shifting role of the Clerk serioudy undermined the confidence of members in the neutrdity of the
Presbytery leadership and the fairness of its lega proceedings. It was not a result that Fortune, Shupe,
the Ormerods, or the Presbyterian General Assembly would have found surprising.

PROBLEM V: ISSUES OF DUE PROCESS: There were serious flaws regarding due process.
To membersin this dispute, no corpus of universaly gpplied procedures ever filtered down. Ina
body that prides itsdf on conducting its business in a way that is decent and "in order” (I Corinthians

14:40), what emerged was something quite different. Procedures prohibited elsewhere were tolerated
here, and rights guaranteed outside the church were ignored ingde of it.
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One problem was that procedurd rights fdl into three categories things required, things
prohibited, and things alowed but not required. Thislast category contained rights granted or not at the
discretion of those in charge. A Stated Clerk who decided to be generous--or to play hard ball--could
produce very different results in different cases. The Book of Order'sjudicid preamble (D-1.000) that
"members are to be accorded procedura safeguards and due process..” does not specify equd
safeguards. Nor does it say those rights gpply &t the investigation stage.

Since none of the three ecclesiastical cases went to trid, there is no way to know what robed
judges would have decided was proper and what was not. But the law is not just what is practiced in a
quiet chamber. It is what we encounter a the grass roots. The law described herein is that which was

applied and explained by officidsin the various cases®

Discretionary Rightsin a Two-Stage Process

A discipline case has two stages, investigation and prosecution, with different rights at different
stages. When an accused Elder wrote to complain about how she was being treated and to ask about
her rights, the Clerk of the PIC explained the concept: an Investigating Committee "investigates and then
decides whether to press charges” Due process is obligatory only at the second or trid stage "if the
committee brings charges.” To another concerned member the officid wrote that "There are variations
in procedures. As long as the guiddines and requirements of the Form of Government are met, an
Investigating Committee is acting correctly.” At the investigation stage, even the right to raise concernsis
proscribed: "It is not the position of the accused to evauate the rules by which Investigating Committees
operate.”

This two-gtage rule meant that during an investigation due process rights were guaranteed only if
the Stated Clerk guararteed them. The way the accused were treated under the three forma
investigations showed exceptiond variation. When the miniser was frst accused, he was informed
immediatdy and was given spiritud and legd counsd. In the second invedtigation, dso againg the
miniger, a two-page letter emphasized the commitment to provide "procedura safeguards and due
process to the accused.” It specified dl guaranteesin the Bill of Rights induding the right to "be informed

8 Two Presbyterian legal specialists who read this manuscript said there were several irregularities in how the case
was handled. These are discussed at length in the author’s book Decent and In Order: Conflict, Christianity, and
Polity in a Presbyterian Congregation (Praeger Press, 2000).
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of the nature and cause of the accusation” and to have a sgned copy of those accusations. In the
counter-suit againg the Elders, the accused were never contacted by the Sated Clerk and some were
not even told they had been accused. Their rights were those two specified in the Book of Order (D-
7.0900): the right to remain slent and the right to have legd counsdl. The two-stage rule created a gray
zone tha gave invedigators exceptiond latitude and led to consderable variation in the rights of the
accused.

The Right to Information

The accused in an investigation have limited rights to information. There was no requirement that
they even be told of the investigation unless they were taken to trid. When one Elder heard from gossip
that she had been named and asked why she had not been told, the Stated Clerk ruled that while
"ordinarily" the Investigating Committee would inform the accused, "they are not required to do so."
While the right to be informed of an accusation a the beginning of the investigation process was later
added to the Book of Order (D-10.0202), at least two accused persons were never informed of the
accusations againg them, even to thisday. This was true in spite of the fact that many members knew
or had heard that they were under investigation. The unfairness of a secret accusation is obvious.

Likewise, identifying accusers was discretionary. The rules said their names could be withheld to
protect "the accused and the accuser™ or to prevent "further harassment,” a phrase that implied a
presumption of guilt. The miniser was told the names of his accusers in both of the ecclesadtica
investigations that named him. The Elders were not told their accusers (dthough they were widey
known) and the accusers were assured that their names would be kept secret. The Stated Clerk wrote
that if the case went to trid, those accusers called as witnesses would be identified.

Withholding the identity of accusers might be good in the crimind judtice relm when the
accused is a drug kingpin with a penchant for murder but in a congregation where people know each
other and the dleged god isto restore community, it isaformulafor disaster. In the counter-suit, rumors
abounded as to the identity of the accusers, and innocent people were suspected. Secrecy dso ledto a
generdized fear that more people were to be accused. This made members suspicious of each other
and damaged the quality of interaction in the already-wounded congregation.
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Findly, because an Investigating Committee functions as a grand jury, none of the parties has a
right to its report and some of the women were never told they had been accused in the written record
of Presbytery of colluding to abuse the minister. Nor did they have the guaranteed right to copies of the
Presbytery minutes containing the report, even though those minutes go to hundreds of people. As the
Stated Clerk wrote, "1 am required to provide copies of minutes when requested by a governing body.

Otherwise | am not. | am providing you acopy. It would not be out of order to refuse.”

Confidentiadity Redefined

Confidentidity meant different things to different people. We are not taking here about loose
lips, which appear to be a universal problem. All key parties were concerned about discretion, and
persons at dl levels felt their conversations had been reported to others in ways that caused harm. But
some officids saw confidentidity in a way that bordered on secrecy. For example, when the
congregationd annud report said that only one woman had filed misconduct accusations, a member
asked that the report be corrected since Presbytery minutes mentioned severa accusers. Shereceived a
written rebuke from Sesson saying Presbytery minutes were confidentia and she was subject to
disciplinary action for the violaion. Clearly "confidentidity” was not the issue.

A ruling tha confidentidity "is binding upon the governing body” did not prohibit sharing
information within the organization. Those who spoke to the Reconciliation Committee and Admin-
idgrative Commisson understood (and in the case of the Reconciliation Committee were specificaly
promised) that their communications would be confidentid. What happened was not what they
expected.

The six fired employees had complied with the Adminigtrative Commission request that they put
their concerns in writing. Later those statements were cited to support a recommendation that they be
terminated. The Sesson was told that the Statements revedled a "failure to reconcile’ but that to explain
further would violate confidentidity. Smilarly, aletter to the Reconciliation Conmittee by one Elder was
turned over to the third Investigating Committee and was the basis of an indictment againg him thet he
violated Matthew 18:15- 17 by taking concerns to a committee rather than directly to the minister.

A chief accuser in the counter-suit was dso the head of the Stephen Minigtry. That organization
was described to the congregation as "a Chridtian caring ministry in which clergy and laity work together
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to provide care to persons in need. It extends the pastoral care of our ordained staff by providing
empathy and support to membersin crisis or distress.” The Stephen Ministry head had approached two
Elders out of what she wrote was "care and concern for you.” One Elder met her, another did not. Both
were punished for their actions, the first for declining to "reconcile,” the second for declining to mest.
The pledge of the Sephen Ministry to confidentidity did not deter its head from filing accusations. Nor
did the Investigeting Committee exclude her testimony even though the Book of Order (D-9.0300d)
prohibits persons with counseling duties from being witnesses before such bodies without the permission
of the affected person.

Mogt churched people assume thet if they discuss a problem "in confidence” with a church
officid that conversation will not be shared unless they agree. They dso assume that the information will
not be used againgt them. As when they speak to a doctor, they assume that what they say will be used
to help them. But doctors perform only one duty: they look after their patients. Presbyterian polity in
contrast has a dud function, pastoral and disciplinary. Officids are part of alegd system that controls
the behavior of members and has the right (even duty) to discipline or punish them for whet they say or
do. Presbyterian officids are obligated to maintain the systlem againgt those seen as chalenging or
disupting it. Their two functions overlgp in ways not dways obvious. Sadly, in times of crigs, the
obligation to protect the organization may take precedence over the pastora obligation.

PROBLEM VI: THE CONCEPT OF RECONCILIATION: Asalegd principle, reconciligtion is
ambiguous and subject to manipulation It can become a weapon to retaliate against persons who
embarrass the indtitution by refusing to drop their concerns.

To mogt Chridtians, reconciliation is a central god of the faith, implying the removd of dl
sources of tenson and the restoration of full, healthy relaionships. But those who think this way are
thinking pagtordly, not legaly. As a legd concept, reconciliaion is something far different. It is
dangerous and potentidly damaging, not to mention potentidly illegd.

The Chrigtian concept of reconciliation has its roots in the Gospdls. Luke (17:4) advisesthosein
disputes to ded with their adversaries directly: "If your brother wrongs you, rebuke him; and if he
repents, forgive him." Matthew (5:23-24) suggests that when making an offering, "leave your gift where
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it is before the dtar. First go and make your peace with your brother..." Disputants should try time and
again to solve problems.

Unfortunately, secular versions of reconciliation affect our understanding of the word: competing
bills in Congress are reconciled behind closed doors by removing controversa elements, a carpenter
reconciles a joint by cutting avay uneven parts to make the surface smooth; and a wife reconciles
hersdf to the belief that she may have to endure a beeting from time to time to save her marriage.

When reconciliation is seen in a case of aleged abuse as a conflict resolution process, it can go
awry. A conflict resolution paradigm assumes both sdes are wrong and should meset in the middle with
mutud regrets. It dso assumes alevd playing fidd with dl parties equd. This cannot be true when one
party is apastor.

Fortune (1995) believes a flawed understanding of reconciliation is endemic to Chridtian
thinking. Religious people often overlook the fact that accountability precedes forgiveness. They "get
uncomfortable when we talk about accountability. They want to begin with forgiveness, mercy, and
grece. But thisis bad theology and worse exegesis...Thereisawhole ot that precedes forgiveness here,
for the offender's sake and for ours® (p. 47).

Shupe (1995) goes a step further. He sees reconciliation as part of a strategy of neutraization:
“Religious dlites want nothing better than an end to bad fedings and hodtilities with victims, and the
‘God-tak’ of forgiveness, reconciliation, mediating, restoration, repentance, renewed covenants,
prayerful reconsderation, and so forth are rhetorical tools used to defuse victim anger and restore
trusted authority.” He found that cals for reconciliation were often nothing more than “subtle, indirect
‘blame-the-victim’ schemes.” Reconciliation thus becomes less a corrective than a “pseudo-bam to
assuage victims without fundamentally atering power inequities or opportunity structures that further
such abuse. Reconciliation is chegp short-run justice--to the advantage of ecclesiasticd dites’ (pp. 90-
91).

During the time when the miniger was temporarily suspended, the Sesson adopted a
reconciliation policy proposed by the Interim minister. The Interim explained that "the church is not a
socid club* and its procedures are "not negotiable” The "protection of the church is paramount”
including protection from "“insurrection, mutiny, divisveness, gossp, rumor mongering, and undisciplined
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complaint.” Following Matthew 18, anyone with a concern must meet the other party three times, first
aone, then with amember, findly with an Elder.

This policy turned Biblica advice into binding rules so that a woman who took a problem to an
Elder or to the Presbytery or even to a Reconciligtion Committee was definitionaly an offender.
Someone "who makes a complaint to any officid or member” without folloning these steps "shdl be
identified as disturbing the unity and tranquility of the church." The Sesson will then proceed "until
reconciliation or excommunication is achieved."

There is a strong digtinction between Chrigtian Reconciliation:-rooted in justice and protection
of the weak--and what we might cal polity-driven Reconciliation, or the forced ending of adispute. As
a legd concept, reconciliation follows the second definition rether than the first. Absent the Chrigtian
dimengion, it can lend itsdlf to abuse by those who hope to push problems aside or declare them "dealt
with." Far from being a guide to peace, it can become aweapon to punish those who refuse to be silent.
To tell awoman who says she was touched or verbally abused that she must "reconcil€' with a pastor
who denies everything is not a satisfactory solution nor a Chrigtian one. And to accuse her of "failure to
reconcile’ and punish her when she refuses to abandon her complaint is both moraly wrong and a

violation of civil law.

PROBLEM VII: THE CONCEPT OF SPIRITUAL WARFARE: When the leadership comesto see

members as evil or to see aconflict in terms of soiritua warfare, resolution ceases to be likdly.

As Kuhn (1962) points out, the right to explain is ultimately a political struggle since whoever
explains a problem is dlowed to offer a solution. One paradigm promoted among leaders in this case
was Rediger's "clergy killer" or "CK" modd. Because Rediger's book (1996) was published by the
Presbyterian press and because the circulaion of his aticle (1993) was cited in the civil lawsuit as
evidence of official abuse, it deserves fuller discussion.

Rediger identifies three types of conflict: norma conflict, conflict from psychologica distress,
and dergy killer conflict. His article says that clergy killers "ings on inflicting pain” and are driven by
"intentiona destructiveness.” Their "statements and negotiations are not trustworthy” and "do not yield to
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patience and love, or honor human decency.” Those dedling with them get "an intuitive feding thet evil,
pain, and destruction” are their gods.

With dergy killers, "conflict management methods done will not restore hedth” since such
conflict grows from "evil" perpetrated by "demonic and cunning pseudo-believers” Leaders must
remember hat the church "was born in the universal struggle between good and evil, and that this
sruggle isincarnated in our midst, whether we recognize it or not." Moreover, "evil is red and powerful,
and it is not expressed nor managed in purdly rationa ways." It may be necessary to "excise the cancer,”
remove the "clergy killer infection,” and "cut off* CKs from membership.

The lawsuit aleged that the circulation of the Rediger article condituted a "fase light tort." This
meant that the women were cast in such a negative and distorted way that they suffered harm. It became
impossible for their concerns to be treated as legitimate, made them gppear demonica, and made it
virtudly impossble for them to remain in the church. They consdered the clergy killer mode to be
defamatory, discrediting, and non-fagfiable.

An dternate gpproach is that of Leas (Beatie, 1992). He writes of five leves of conflict and
how to handle them. Leve | is caled Problem to Solve: members disagree over a policy or budget.
Such conflict is norma and uneventful. Level 11 is Disagreement. Tensons escdate. There is distrug,
withholding of information, focus on persondity. If everyone takes a deep breath, tenson may disspate
without further harm. Level 11l is Contest. People become the enemy. Emotions are held back and
persona attacks increase. "There is a tendency to atribute evil, ulterior motives to the other sde” A
mediator is needed. Levd IV is Fight/Hight. Parties focus "on getting rid of the others” Levd V is
Intractable. "The conflict is out of control. There is an effort to destroy the enemy who is seen as
harmful to the church..." At this point, outsde management is required.

In the Leas model, outsders should step in when the parties start seeing others as "evil” or
"harmful to the church" or someone to expel. And yet this was the point reached by severd officias
including the spokesman for the Adminidrative Commisson, who told a congregational mesting that
there was a “cancer” in the body that hed to be removed. Alas, no one has answered the question
asked by the Romans, "Who will guard the guards?'
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SOME FINAL THOUGHTS

There were serious spiritud, politicd, and judicid failures in this case. How to correct them is
unclear. Since it is rot possible to write pastord compassion into a congtitution, any change will have to
come on the palitical and judicia sdes. We have dready discussed the need for early mediation and for
clear lines of adminigrative responshility. In the judicid ream, two things are obvious: there has to be
an undergtanding of civil law, lest it be violated, and there has to be some mechaniam to bypass locd
malfunction. A good place to start would be to guarantee accurate, neutral, common information to all
parties in a dispute, accuser, accused, Investigating Committee. Appointing an informed advocate for
each party a the very beginning of alegd disgoute might be another good first step. 1t would dso help to
incorporate into the judicia process the fail-safe mechaniams of civil law. One thinks of dismissd or
midtria in cases where officids fail to do their duty or do not guarantee due process. Presbyterians do
not permit summary dismissas in spite of frequent requests. Nor do they dlow appeds agangt
procedurd irregularities prior to trid.

We must dso return to the tenson between inditutional and pastord impulses. The pastora
dimension was noticeably scarce in this case. The women received no counseling before, during, or after
the invegtigation. On the last Sunday before the terminations went into effect, scores of faithful members
walked out dong with the women. Many never went back and few were ever contacted. Clearly the
organizationd mentaity had triumphed. In their hour of greatest need, members found the pastora wing
of the church eclipsed.
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