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Abs t rac t

In today's Affirmative Action/Equal Employment Opportunity 

process, employers have been expected to provide a "good faith" 

effort in reaching equality and eliminating effects of past 

discrimination. In doing so, "good faith" has not been clearly 

defined, leaving public administrators and personnel directors 

to interpret and implement numerous and often times conflicting 

AA/EEO directives on their own. Failure to provide such a "good 

faith" effort has at times resulted in some employers experienc

ing sanctions and consequences imposed by Federal entities and 

the courts. Existing in the past, and somewhat in the present, 

confusion has surrounded the "good faith" concept. Continuous 

revision and streamlining of directives from various Federal, 

State and Local governing bodies have and will provide a more 

clear understanding of employer expectations and progress towards 

defining the "good faith" notion.
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Introduc t ion

Almost two decades have passed since Title VII of the 1964 

Civil Rights Act (later amended by the Equal Employment O p portun

ity Act of 1972) was enacted for the purpose of ensuring remedial 

action of past discrimination and future equal employment oppor

tunity for the nation's minority citizens. Since that time the 

United States Congress has actively pursued the issues of equity 

by passing such measures as the Age Discrimination Act of 1967, 

the Vocational Rehabilitation Act of 1973, and the Vietnam Read

justment Act of 1974. In 1965, in response to President Lyndon 

Johnson's Executive Order 11245, the Federal Equal Employment 

Opportunity Commission (EEOC) and the Office of the Federal Con

tract Compliance Programs (OFCCP) were created to carry out enforce 

ment and monitoring activities as intended by C o n g r e s s . Public 

and private agencies that traditionally had unlimited authority and 

freedom in implementing personnel practices were now subject to 

Federal guidelines and requirements aimed at eliminating discrim- 

atory employment procedures.
Accompanying the passage of the Federal Acts was a myrid of 

complicated and confusing Federal mandates which attempted to
(2 )define Affirmative Action/Equal Employment Agency compliance.

Bryner (1981) discusses some of the problems associated in com

plying with those mandates, in his article "Congress, Courts, and 

Agencies: Equal Employment and the Limits of Policy Implementation

He suggests that Congress spent a great deal of time writing
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and debating and changing the 1964 Civil Rights Act. But as he 

adds, "It was neither really careful to specify some important 

provisions nor willing to oversee the implementation of the Act."

He points out that Title VII does not describe how limited employ

ment opportunities are to be allocated among minorities and women 

thus creating competition between the protected classes.

In his discussion of Federal Agencies and Federal Courts,

Bryner presents a picture of fragmentation and limited enforce

ment powers. He indicates that until 1978 there were more that 

twenty agencies besides the EEOC who were responsible for admini

stering discrimination laws. And although the 1978 Carter Reorgan

ization Plan remedied the problem to some degree, he points out 

that the courts, the EEOC and the OFCCP shared responsibilities to 

govern employer practies. The EEOC was to issue interpretive 

guidelines to assist employer compliance and to assist victims of 

discriminatory employment practices to gain redress. Their enforce

ment powers were limited to conciliation and recommendations to 

the Attorney General's Office for possible prosecution of AA/EEO 

violations. In the 1972 Amendment the Commission was granted the 

power to initiate suits on its' own behalf. Nonetheless, Bryner 

states, "Congress explicitly rejected here the traditional model 

of administrative regulation where the agency is empowered to 

impose administrative sanctions such as cease and desist orders.

This greatly weakened form of administrative agency powers consti

tuted a fundamental compromise made by proponents in order to gain 

passage of the bill. More than anything else this indicated the 

nature of support in Congress for an effective equal employment



policy and directs attention to the importance of Congressional 

deference to the Courts."
In summarizing, Bryner believes that the EEO/AA efforts by 

the Federal government have been shrouded by conflicts and incon

sistencies. He makes the following concluding statements,

"Government regulatory efforts, whether they be 
designed to achieve equal employment opportunity for 
all individuals or some other objectives, must be 
based on a consideration of the imperatives of imple
mentation. They require a clear statutory basis, 
based upon general political support. The responsi
bility of making and shaping fundamental policy 
decisions cannot be delegated to the courts and 
administrative agencies. A failure to consider the 
politics of implementation is likely to render any 
policy objective-however important or worthwhile- 
weak and ineffective.

In addition to the potential for legal Involvement, failure 

to have a clear understanding of the AA/EEO process may result in 

numerous time consuming complaints and grievances. Glen Schweitzner, 

writing in 1977, discusses this problem in his article, The Rights 

of Federal Employees Named as Alleged Discriminatory Officials".

He presents data that shows that Federal employees in fiscal year 

(FY) 1970, filed 1,025 formal EEO complaints g o vernmentwide. "At 

the same time the number of complaints which have resulted in a 

finding of discrimination and/or disciplinary action has remained 

at a low level. These unsustained allegations can have serious 

personal and careen implications for officials since their supervi

sors and peers usually become aware of the allegations but are 

seldom informed of the details of the investigations."
Higgins (1976) discusses the confusion surrounding AA/EEO issues 

and possible consequences for non-compliance in, "A Manager's Guide



6

To The Equal Employment Opportunity Laws".

He states the following, "There is no central govern
ment unit which controls the overall EEO program nor one 
which provides organizations with systematic information 
related to its total requirements. As a result, organiza
tions must seek compliance information from several sources, 
information which is often inconsistent in its treatment 
of essential issues. Compliance with EEO laws is compli
cated by the fact that there are six major federal laws 
related to EEO as well as various state and local laws."

He goes on to discuss possible consequences for failing to

adhere to Federal guidelines and offers suggestions on how to

better understand the laws and statutes involved and better manage

AA/EEO programs. In Bryners article, discussed earlier, one of

the OFCCP requirements for potential and existing contractors was

to establish goals and timetables. These goals "may not be rigid

and inflexible quotas; but "targets" attainable through "good
( 3 )faith efforts" or good intent. But some employers may view

"good faith effort" as being synonomous with goals and timetables. 

Anthony and Bowen (1977) discuss this problem in their article, 

"Affirmative Action: Problems and Promises". They point out that

Title VII does not require goals or timetables but when the courts 

find an employer in violation of that Act they will often require 

goals and timetables as a remedial action. And further they sug

gest that of OFCCP which does require goals, defends their use by 

explaining that even though the goals are not reached, good faith 

efforts will avoid punishment and disciplinary action. He states 

the following, "many firms view the goals as a quota of minority 

and female applicants which must be hired or promoted to comply 

with AA policies. Firms often view it as a risk which cannot be 

taken. If the goals are not met and the reasons for missing the
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goals are not accepted, the possibility of large expenditures and/ 

or losses from court action exists, which could lead to financial 

ruin. The firm which follows this point of view will continue to 

view employment goals as quotas to reduce their own perceived 

r i s k " .

Zaskin (1978) also discusses goals but in relation to "good 

faith efforts". He writes that while critics of AA/EEO view goals 

as quotas in d isguise,Zaskin believes there are significant dif

ferences. He states, "In the definitions cited, the key concepts 

used to distinguish quotas from goals are 'mandatory requirements' 

versus 'good faith efforts' and 'fixed number of percentages' 

versus 'targets' based on the number of qualified applicants in 

the relevant job market." He further suggest that the basic 

difference between goals and quotas is the consequences applied 

when either are not fulfilled. He cites, Deborah Greenberg,

Counsel for the NAACP Legal Defense and Education Fund as saying:

"A quota exists if, when the designated number or 
percentage is not reached, the employer has a heavy 
burden of proving inability to find sufficiently 
qualified persons from the group previously subjected 
to discrimination. If the employer merely has to 
demonstrate some efforts and the burden of proof is 
on the party pressing for the numerical target to 
show bad faith, then the target can be said to be a 
goal."
Zaskin supports the issue of maintaining goals for AA/EEO.

He believes it is a relatively easy method for assessing AA/EEO 

per f o r m a n c e ,supervisors/administrators do not set their sights 

too low or merely go through the motions and in conclusion states 

"So goals, to some extent serve as a proxy for evaluating the 

'good f a i t h 1 of AA efforts."



The issue of intent or good faith effort, although never 

specifically defined, has been a significant subject for review 

since the enactment of Title VII. Initially proponents of Title 

VII believed that discriminatory employment practices that were 

unintentional did not violate the act and therefore were not 

subject to administrative or judicial conseq u e n c e s . But until 

the latter part of 1976, many of the court decisions reflected 

the decision rendered in the Griggs versus Duke Power Company 

( 1 9 7 1 ) - In that decision, any employment practice that held 

a discriminatory effect was judged unlawful, regardless of whether 

a good faith effort was shown. In 1976, the United State Supreme 

Court ruled in favor of employer intent in the Washington versus 

Davis case, which was a clear departure from the Griggs decision.^ 

From 1976 on, countless court cases have been documented that sug

gest good faith effort by an employer is no longer a valid reason

nto dispel statistical evidence of systematic exclusion of racial 
ii ( 7 )minorities

With the various court decisions and interpretive guidelines 

being provided by different monitoring agencies (e.g. OFCCP, EEOC) 

one might assume that the issue of intent or good faith effort 

woiild be clearly spelled out for agency administrators and person

nel directors who have the responsibility to comply with various 

AA/EEO directives. This does not seem to be the case. A policy 

statement issued by the Federal Equal Employment Opportunity 

Coordinating Council in 1976 alludes to intent or good faith 

effort but does not specifically address itself to that issue.

The following is part of that policy statement:
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"On the one hand, rigorus enforcement of the laws 
against discrimination is essential. But equally, and 
perhaps even more important, are affirmative, voluntary 
efforts on the part of public employers to assure that 
positions in the public service are genuinely and equally 
accessible to qualified persons, without regard to their 
sex, racial or ethnic characteristics. Without such 
efforts equal employment opportunity is no more than a 
wish. The importance of voluntary affirmative action on 
the part of employers is underscored by Title VII of the 
Civil Rights Act of 1964, Executive Order 11246, and 
related laws and r e g ulations-a11 of which emphasize 
voluntary action to achieve equal employment opportunity."

The policy statement goes on to discuss various affirmative 

steps if certain procedures have an "exclusionary effect" and con
cludes by saying the following:

"Accordingly, the council has not attempted to set 
forth here either the minimum or maximum voluntary steps 
that employers may take to deal with their respective 
situations. Rather the council recognizes that under 
applicable authorities, state and local employers have 
flexibility to formulate affirmative action plans that 
are best suited to their particular situations. In 
this manner, the council believes that affirmative action 
programs will best serve the goal of equal employment 
o p p o r tunity."

The information or research gathered to date suggest that 

limited writings have been done on employer intent or good faith 

effort. Much of the past and current literature addresses issues 

such as intent ,as in intent to discriminate, reverse discrimination, 

consequences of discrimination, issues of equity and mostly the 

problems associated with the AA/EEO process itself. Although 

good faith effort or intent is often mentioned in those same 

journal articles, books, essays and court decisions, it rarely 

has been the single topic for a research design, project or 

writing. For example Robertson (1977) discusses "employer m o t i v a 

tion" rather than employer intent or good faith effort in his
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writings on testing and the issue of equity. Even in reviewing 

some of the major Supreme Court decisions from 1971 to 1979, there 

were few that dealt with employer intent. Belohiav and Ayton 

(1982) list those cases and subjects below:

Year Ca s e Sub i ec t

1971 Griggs v s . Duke Employment discrimination
1973 Douglas Corp. vs Green Burden of proof
1975 Albermarle vs Moody Job relatedness
1976 Washington vs. Davis Govt, employment
1977 Hazelwood School Dist. 

vs. U.S.
Statistics in employ.

1977 Frank vs. Bowman Trans.Co. Seniority
1978 Regents of Univ. of Calif, 

v s . Bakke
Quotas

1978 Furnco Construction Corp. 
v s . Waters

Intent

1979 Weber vs. Kaiser Alum, 
and C h e m . C o r p .

Racial pref in hiring

Even though Zaskin, mentioned earlier, relates "good faith 

efforts" to goals, he too, fails to specifically define employer 
intent.

Many writers have attempted to discuss the problems associated 

with the AA/EEO process but none specifically outline the problem 

that may come about when reviewing "good faith effort". For in

stance, Pingpank (1983)_ "Defending EEO Changes", Gery (1977)- 

"EEO-Managing the Process of Change", Belohiav and Ayton (1982)- 

"EEO Laws-Some Common Problems", Gilbreath (1977)-"Sex Discrim

ination and Title VII", and Anthony and Bowen (1977)-"AA: Problems

and Promises", all discuss various problems associated with the 

AA/EEO process but do not specifically deal with the issue of 

employer intent Some of the problem areas they discuss are the
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cost of emplementing AA/EEO programs, potential legal entangle

ments, multiple regulations, test validation, equity l a w s , mana 

gerial barriers, etc.



Statement of Purpose

The issue of intent or good faith effort is undoubtedly of 

great significance for students and practioners of public admin

istration theory. AA/EEO public policy is not going to disappear, 

nor should it. It will continue to evolve and change, and the 

public personnel and agency administrators will need to adapt to 

those changes or face the possibility of charges of discrimination 

and costly legal entanglements, as mentioned earlier. But even 

more important is the issue of promoting a positive AA/EEO program 

that reflects the most current, up to date changes that may prove 

beneficial to the equity process.

Not only is it important to public administration followers

but it is important also in the area of public policy as the AA/EEO

concept itself is being challenged in the fact of economic and
( 8)political disparity and uncertainty. With a national unemploy

ment rate reaching 10.8% and an even higher percentage for state 
. . . . (9)and local municipalities, it is not uncommon to speculate that

employees of public agencies will engage in economic "survival" 

efforts in attempts to save their jobs, more so than they have 

in the p a s t . ^ ^  With this in mind, public policy makers must 

assume the difficult task of protecting AA/EEO gains and at the 

same time be equitable to public non-minority employees.

The purpose of this paper is to provide public administration 

students and practioners with a better understanding of some of 

the current issues surrounding employer intent or "good faith

12
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effort" within the AA/EEO process. In providing that understanding 

an additional purpose of this paper is to research and attempt to 

answer four major related questions. Those questions are listed 

b e l o w :

1. In the contest of the AA/EEO process, how is 
employer intent or good faith effort defined?

2. What is the process for evaluating good faith
effort or intent on the part of the employer?

3. What is the process for dealing with lack of
good faith effort or intent for public employers?

4. Is it enough for public agencies to show good 
faith effort or intent in hiring, promoting, 
laying off, etc. of minorities or must there 
be determinable, measurable results within a 
specified period of time?

If public administration students and practioners have a clear 

understanding of what is meant by employer intent or good faith 

effort, they may be able to avoid (as Schweitzner suggests) numerous 

time consuming complaints and grievances, costly legal suits, and 

cancellation or denial of government contracts.



Method of Study

In an attempt to answer the four basic questions above

pertaining to employer intent or good faith effort, the following

will outline the specific areas of study as well as the methods 

to be used in obatining information within those areas:

1. Congress - responsible for enacting laws geared 
to eliminating past discrimination and providing 
future equal employment opportunities.

Method - The 1964 Civil Rights Act will be re
viewed for any specific language or discussion 
pertaining to employer intent or good faith 
effort. Also selected sections of Title VII 
within that Act will be studied for the same 
purpos e .

2. Federal Equal Employment Opportunity Council - 
created by Congress to carry out enforcement and 
monitoring activities as intended in Title VII 
of the Civil Rights Act of 1964.

Method - specifically this council's policies 
or policy statements will be examined as well as 
any additional AA/EEO guidelines that pertain to 
employer intent or good faith effort keeping in 
mind the basic questions needing review.

3. Federal Office of Contract Compliance - basically 
the same responsibilities as the EEOC but speci
fically with entities that have or want to have 
contracts with the Federal government.
Method - the guidelines and/or contract require
ments will be reviewed for any information that 
pertains or is related to employer intent or good 
faith effort. A finat comparison will be made 
between this agency and the FEEOC for language 
similarities or differences regarding good faith 
e f f o r t .

4. Federal Court Bodies - responsible for rendering 
decisions and consequences with regards to legally 
contested issues of equity and/or discrimination 
c h a r g e s .

14
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Method - in this instance two major court decisions 
will be examined; Washington vs. Davis (1976) and 
Griggs vs. Duke power co. (1971). Similarities as 
well as differences will be compared in terms of 
basis for the decisions.

5. State and local administrative agencies - respon
sible for interpreting, implementing and complying 
with public AA/EEO policies and plans.

Method - specifically, the State of Michigan AA/EEO 
policy and requirements will be studied for langu
age pertaining or relating to employer good faith 
effort. In addition, the City of Bay City, M i c h i g a n ’s 
AA/EEO policy will be reviewed for the same purpose. 
These two policies will then be compared for simi
larities and differences and finally both policies 
will be generally compared to the policy statement/s 
of the FEEOC.

Current and past literature in the field of public and person

nel administration, specifically literature pertaining to the AA/

EEO process will be used to support additional information presented 

in this paper. Also selected interviews with state and local agency 

administrators, personnel directors, and affirmative action officers

will be obtained for further support.



Text

Congressional Legislation and Intent

Perhaps one of the most significant areas, with regards to 

the study of employer intent or good faith effort in the 1964 Civil 

Rights Act is that of Title VII, specifically section 703.(A) 

which s t a t e s :

It shall be an unlawful employment practice for 
an employer-

(1) to fail or refuse to hire or to discharge any 
individual, or otherwise to discriminate against 
any individual with respect to his compensation, 
terms, conditions or privileges of employment, 
because of such individual's race, color, religion, 
sex, or national origin; or

(2) to limit, segregate, or classify his employees in 
any way which would deprive or tend to deprive any 
individual of employment opportunities or other 
wise adversely affect his status as an employee, 
because of such individual's race, color, religion, 
sex, or national origin.

The meaning or intent by Congress was clear - discrimination
(1 1 )m  any form on the part of the employer would be held unlawful. 1 

■In section 706 (f) and (g) they delegated the responsibility of

resolving any discrimination legalities to the courts, with the

following authority:

"If the Court finds that the respondent has inten
tionally engaged in or is intentionally engaging in an 
unlawful employment practice charged in the complaint, 
the Court may enjoin the respondent from engaging in such 
unlawful employment practice, and order such affirmative 
action as may be appropriate, which may include reinstate
ment or hiring of employees, with or without back pay 
(payable by the employer, employment agency, or labor 
organizagion, as the case may be, responsible for the 
unlawful employment practice). Interium earnings or 
amounts earnable with reasonable deligence by the person

16
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or persons discriminated against shall operate to reduce 
the back pay otherwise allowable. No order of the Court 
shall require the admission or reinstatement of an indi
vidual as a member of the union or the hiring, reinstate
ment, or promotion of an individual as an employee, or
the payment to him of any back pay, if such individual
was refused admission, suspended or expelled or was refused 
employment or advancement or was susepnded or discharged 
for any reason other than discrimination on account of race, 
color, religion, sex, or national origin or in violation of 
Section 704 (A)

Although Congress outlined several important aspects aimed at 

eliminating discrimination they failed to define or detail what 

was meant by employer intent or "good faith effort". This may have

caused confusion and perceived "pressure to comply" on the part of

some employers. Alan Saltzstein (1979) discusses this problem in 

his book, Public Employees and Policymaking. He suggests that 

often time laws do not result in clearly defined policies and laws 

that become controversial in nature leave implementation questions 
unanswered. And for the administrator or personnel director this 

means attempting to cope with the meaning of the law while at the 

same time not having the knowldege, skills and resources to carry 

out the intent. He makes the following statements, "Nowhere are 

these problems more evident than in the attempt to implement Title 

VII of the 1964 Civil Rights Act. While employment discrimination 

was forbidden by this law, the means to carry out its provisions 

still remain unclear. The burden of relating legislative and judi

cial intent with the realities of organizational life rests with 

the personnel policy maker. The problems of policy implementations 
are greater here than in other areas of concern because the societal 

committment has been limited, governments have allocated few resources 

to the problem, and conflicts between discrimination and other
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rights are unresolved."

In support of Saltzstein, Backoff and Rainey (1977) state that 

intent or good faith effort is not well defined and the resulting 

confusion leads to increased pressure to hire, promote, train, etc. 

minorities and females. They argue that AA and EEO creates con

flict on the part of managers who attempt to cope with those laws. 

They point out that "Affirmative Action tends to prescribe rules 

and actions for achievement of equal employment opportunity and 

in more public organizations at all levels of government." They 

cite AA/EEO critics as saying that the concept discourages hiring 

the best qualified because of the Vagueness of the guidelines and 

faced with an uncertain environment, employers, "take the path of 

lease resistance" and attempt to hire on the basis of race and sex 

whether it is required or not. "It is reasonable to conclude that 

Affirmative Action involves pressure to achieve numerical repre

sentation by race and sex." The authors formally list the follow

ing norms and normative pressures as characterizing AA:

1. Special efforts of analysis, valadation, report

ing and justification of personnel procedures, 

aimed at removing obstacles to Equal Employment 

O p p o r t u n i t y .

2. Pressures for alternations of personnel proce

dures and structure:
A. For lowering or removal of certain standards, 

requirements or practices (such as written 

tests or high school diploma requirements) 

that are not job related.
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B. For alteration of selection and certi

fication procedures and other employment 

procedures, (sometimes, for "selection 

certification", for "hire, then train" 

procedures, for special pre-examination 
tutoring, for restructuring of tasks to 

allow for upward mobility), to remove 

obstacles to EEO.

3. Pressure for numerical representation for a 

degree of preference for minor i t i e s /female in 

personnel procedures, where failure to prefer 

them cannot be substantiated on the basis of 

clearly valid or job related criteria, and 

where their presence in the organization is 

clearly lower than their presence in the local 

p o p u l a t i o n .

The authors conclude by saying that given the above mentioned 

norm and pressures, it would not be unexpected to find a number of 

complicated interrelationships within management systems with regards 
to AA.

Although intent or good faith effort is indirectly taken to 

mean "additional pressure" for some employers, others believe that 

AA/EEO laws are fair and becoming more clear as time goes on.

Leap, Holley and Field (1980) discuss those laws in their article 

Equal Employment Opportunity and Its Implications for Personnel 

Practices in the 1980's". They state the following, "Court deci
sions and rulings by administrative agencies subsequently clarified
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the meaning of the fair employment laws and gradually delineated

areas such as seniority plans and the use of selection tests, among

others, that would receive the most attention and pose the greatest

difficulty for personnel administrators." The authors go on to

say that employers are expected to make "good faith efforts" in

correcting any discrepancies in relation to the AA/EEO process,

although they do not define the term.

Prior to the passage of Title VII, Congress included several

discussions on employer action but the only really clear intent was
{'121that of prohibiting intentional discrimination. Bryner, men

tioned earlier suggest that Congress defined the standards to be 

based on intentional discrimination and that "the law would be 

enforced only where the employer had intentionally engaged in unlaw

ful employment practices." He added that proponents of Title VII 

supported the notion, "inadvertent or accidental discrimination

will not violate the T i t l e  it means simply that the respondent

must have intended to discriminate." Other discussions were held, 

not in relation to good faith effort but to the similar issue of

intent. The following are statements issued as separate minority
(13 )views on Congressmen Richard Poff and William Cramer.

"With all of its concern for equality in employ
ment opportunities, the equal employment opportunity 
title of this bill wholly fails to define ’e q u a l i t y 1.
Nowhere in the Title can be found language to guide 
the Commission in its investigation of charges of 
racial discrimination. All the Commission is required 
to find is ’reasonable c a u s e ’ for the charge. In 
searching out evidence of ’inequality’ or ’discrimination 
in employment practices, what will the Commission find 
to be ’reasonable cause;? If the Negro labor force in 
a particular community constitutes 10 percent of the 
total labor force, will a company whose Negro employees 
constitute only 5 percent of the company payroll be 
considered guilty of discrimination? If the company



has 100 executives and only 4 are Negro, would this 
constitute discrimination in promotions to executive 
pay levels if the Negro work force in the rest of the 
company constitutes 10 percent of the total company 
work force? Suppose only 5 percent of the total com
pany work force was Negro while the Negro work force 
of a competitor company in the same community was 15 
percent of its total. Would that constitute evidence 
of discrimination? If the seniority list maintained 
by a company as a labor union had more white workers than 
Negro workers in the u p p e r e c h e I o n s , would this be evi
dence of discrimination in the discharge of employees?
Even if these few examples are farfetched (which we 
believe they are not), still they illustrate the variety 
of charges which could be made and the complexity of 
the Commission's chore in finding or failing to find 
'reasonable c a u s e 1 for the charges. Once the Commission 
finds reasonable cause, no matter how unreasonable the 
evidence might appear to an impartial observer, the 
Commission, in order to save its own face and in compli
ance with the mandatory work 'shall' in Section 707(b), 
is bound to proceed with a lawsuit against the employer, 
and if for any reason, such as failure to find 'reason
able c a u s e ' , the Commission does not bring the suit the 
complainant himself can bring the suit with the permission 
of only one member of the Commission. At the 'trial', 
the Commission presents whatever evidence it has compiled 
concerning racial disparity. At that point, the employer 
who has been charged with committing any 'unlawful employ
ment practice' must assume the burden of producing evi
dence to show, either that the conduct complained of did 
not, in fact, constitute discrimination, or that he did 
not intend by such conduct to discriminate against the 
complaintant on account of his race. In other words it 
becomes the burden of the employer to prove his own 
innocence. In the process of attempting to do so, he 
will enjoy no right of trial by jury. Rather, the 
entire proceeding can be conducted, not only in the 
absence of the jury but in the absence of a judge before 
a master acting as a referee for the judge. And if the 
decision of the Court goes against the employer, he 
must abide strictly by the Court's order or be subject 
to a fine or jail sentence for Contempt of Court, im
posed by the judge in the absence of a jury."

Needless to say, the above mentioned comments were certainly 

not without bias. But the statements are significant because it 

basically reflects the frustration over the lack of definitions
within Title VII and specifically with regards to employer intent,
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or good faith effort. Nowhere within Title VII language is intent 

defined. Although Congress did not define good faith effort or 

intent, they did commission various bodies to follow up on their 

initial efforts, two of those are discussed below:

Federal Equal Employment Opportunity Commission

The Federal Equal Employment Opportunity Commission was es

tablished by Congress under Title VII, Section 705(A) of the 1964 

Civil Rights Act. The following is a description of their duties 

and r e s p o n s i b i l i t i e s : ^ ^

1. The EEOC is a Federal agency empowered to 

investigate charges of discrimination and 

attempt to resolve them through conciliation.

The 1972 amendments expanded the powers of the 

EEOC to include the authority to file and 

prosecute law suits against respondents 

subject to its litigation jurisdiction where 

conciliation efforts fail, and extended its 

coverage to encompass state and local govern

ments .
2. Five Commissioners who are appointed by the 

President with the advise and consent of the 

Senate for five-year terms govern the EEOC.

No more than three Commissioners may be of 
the same political party. It is thus designed 

to be relatively detached from presidential 

p o l i c y .
3. The EEOC maintains a large central and regional
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staff. Most employee time is spent processing 

and resolving charges of discrimination. Com

plaints of discrimination are filed by indivi

dual employees or by organizations on their 

behalf. The Commission is empowered to inves

tigate these complaints and seek remedies, if 

justified, through conciliation or legal methods. 

It also seeks to influence personnel agencies 

through the establishment of guidelines for 

acceptable practice.

Some additional comments by Cousens (1969) outlines the 

following:

1. As a Commission, it has more power than a 

Commi t t e e .
2. Resulting from Congressional action, it has 

permanent tenure, whereas those Commissions 
established by Executive Order cease to exist 

at the end of an administration.

3. Although the President names the chairman and 

four other Commissioners, it has greater auto

nomy than its predecessors which were chaired 

by the Vice-President and thus more closely 

tied to the White Hours.
4. Its budget is allocated by Congress, rather than 

drawn from the President's administrative budget 

which permits the Commission to present its needs 

to the appropriate Congressional Committees and
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further frees it from excessive domination by 
the White House.

5. Its powers of enforcement, defined by legislation, 

are generally stronger than those of the earlier 

Committees, and, therefore, employers, unions, 

employment agencies, and others involved in the 

employment process are under more pressure to 

comply or run the risk of being penalized.

Cousens suggests that the EEOC has done little to contribute 

to the efforts of state and local governments in terms of policy 

understanding and implementation, despite any optimism preceeding 

its birth. He states the following, "In the legal relationship 

between the EEOC and other public agencies, as specified in Title 

VII, 'deference' is administered by the compliance division, an
other department having been established to conduct other types 

of liaison activity. The purpose was to assist state and local 

commissions in conduction research and affirmative action programs 

for fair employment practices in their respective jurisdictions. 

Ideally, the Federal agency should have provided, in addition to 

the necessary funds, a model for optimum cooperation between agen

cies, but this has been deterred by several factors." He lists 

those factors below:
1. In the complaint process, state and local com

missions refused to relinquish their power and 

authority since their budget allocations are 

more often made on the basis of numbers of claims 

filed each year than on the more valid, albiet
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more difficult, index of effective resolutions.

2. All public agencies, are understandably, con

cerned with political implications of their work, 

e.g., how their reputation is affected in the 

eyes of minority groups and of the total com

munity. Thus, prerogatives are jealously

guarded and not likely to be surrendered to the 

Federal Commission that would thereby benefit 

from the greater visibility and power.

3. Inasmuch as Title VII had not created a Federal 

Fair Employment Practices Commission ( F E P C ) , ^ ^  

the Commission, as ultimately defined, had less 
enforcement power than many of the state and some 

of the municiple commissions.

4. The existing agencies were staffed by profes

sional "old timers", who had witnessed a series 

of Federal Committees come and go without making 

much impact on the problem of employment discrim

ination. Consequently, there was little antici

pation that the new Commission would accomplish 

much more than earlier efforts.

One thing that the EEOC did do, according to McFeeley (1979) 

was to review and enforce AA plans in the public and private 

sectors including state and local governments. He cites the 

"Uniform Guidelines on Employee Selection", established by the 

Commission and other Federal A g e n c i e s ^ ^  in 1978 in an effort to 

bring together all previous rules pertaining to AA/EEO implemen-
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tation. Those rules are listed below:
1. Provided a single set of Federal guidelines for 

state and local governments to follow, and 

eliminating conflicting requirements from differ

ent Federal programs.

2. Establish the " f o u r - fifths1 rule which considers 

an employer's selection practices to have an 

adverse impact on a minority group when the selec

tion rate among the group is less than 80 percent 

of that of the group enjoying the highest selec

tion rate. ̂  This rule provides employers and

the adminstering agency alike a clearly definable 

point for determining when adverse impact exists.

3. Establishes a bottom line concept: When an 

employee's overall performance shows no adverse 
impact, the employer will not have to show that 

each stage of the process is free from discrimin

ation. (Even so, however, individual workers or 

applicants may file complaints about discrimina

tion at any stage of the selection process.)

4. Requires all employers to maintain profiles of 

all employees by race, sex. ethnic group and oc

cupation to show impact of employee selection 

pract ices .
Although the guidelines attempt to further define AA/EEO 

^-raplementa t i o n , the actual process of evaluating the employer's 

intent or good faith effort was not included. This, in effect,
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meant that AA efforts of the employee would only be scrutinized 

0r brought to light by the complaint or grievance process, and 

as Haynes (1968) points out, the efforts of some employers may 

not be in good faith at all. Writing some four years after the 

1964 Civil Rights Act was written, he states in his article,

"Equal Job Opportunity: The Credibility Gap," "One would be hard

pressed today to find a major U.S. corporation that does not pre

sent itself as an 'Equal Employment Opportunity Employer'. He 

suggest that the pattern of exclusion from many jobs for minorities 

has remained relatively unchanged. He gives, as an example, the 

white collar positions of New York City businesses (4,249) where 

the Federal EEOC found that 43% had no black, white collar employees

and that 46% had no Pureto Rican white collar workers.

And although the EEOC requires annual reports categorizing

the sex and minority status of the employer's workforce by job
(19) • •category, lack of good faith effort can often be disguised

through statistical, numerical representation. Gery (1977) writing

on "Equal Opportunity - Planning and Managing The Process of Change",

emphasizes the "statistical" problem. She states, "Voluminous

paper affirmative action programs lead some management to believe

that a logical plan exists; in actuality those plans frequently

focus exclusively on quantitative analysis of present representation

of women and minorities in various segments of the workforce and

on the establishment of statistical goals and timetables to effect

change." She further states support for the establishment of

goals and timetables as well as the "establishment of quantitative

staffing objectives and the vigorous pursuit of the hiring and/or
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promotion of women and minorities in support of those objectives.

In discussing the "statistical" problem, the EEOC also m a i n 

tains that "Excessive data collection" is not r e q u i r e d ^ ^  and looks 

for employers to concentrate on the actual efforts of locating, 

hiring and training minorities. But some employers see statistics 

as a way of preventing and defending EEO charges. Pingpank (1983) 

suggest that employers should watch out for "subjective" judge

ments when dealing with AA/EEO issues and that the employer's person

nel manager should carefully monitor their EEU progress. He states, 

"Many EEu lawsuits are won and lost on statistics, regardless of 

the true merits of the case brought by an individual. A good EEO 

profile can win a case even where the decision involving the plan- 

tiff is questionable and bad statistics can sink a case by creating 

an unfavorable impression, even if the initial decision regarding 

the plantiff is justifiable." It is this writer's contention 

that even though the EEOC has attempted to issue guidelines pertain

ing to Title VII, they have not specifically defined employer 

intent or good faith effort. The process of evaluating employer 

effort has imporved through more vigorus standards but still isn't 

sufficient to prevent "paper programs" by the use of statistics. 

Consequences for employers who fail to provide good faith effort 

are usually discovered by way of the complaint or girevance pro

cess. As Cousens (1969) points out:
"The EEOC defers to the state and local govern

ment agency, i . e . , the complaint is transmitted to 
the state or local agency and sixty days is granted 
for investigation and disposition, after which the 
complaint is returned to the Federal Commission.
If relief is not obtained for the claimant and/or 
he is not satisfied, he may bring action against 
the respondent in a Federal District Court. This
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necessitates hiring a lawyer or having one appointed 
by the Court and is clearly a lengthy and complex 
process undoubtedly serving to discourage many indi
viduals from filing. The implications are clear---
the most disadvantaged stratuim in U.S. society is 
further handicapped."

Cortez H. Williams (1972) might tend to disagree. He believes 

the EEOC was initially a "weak" administrative tool in terms of 

enforcement. Citing a backlog of some 60,000 cases in the Attorney 

General's Office. But by 1972 he states that job discrimination 

had become a Civil Offense and therefore could be tried in Court.

He further notes that the American Telephone and Telegraph was 

required to pay 38 millon dollars in policy and wage adjustments. 

"AT&T then became a generous employer of minorities, and placed a 

number of blacks in administrative positions." He explains that 

the EEOC did not stop at AT&T, but continued to attack such large 

corporations as General Motors, General Electric, and Sunshine 

Biscuit Company, as well as unions representing the auto and 

aerospace industries. He concludes by saying, "Even though the 

EEOC made some headway, it remains to be seen whether or not black 

administrators will come above the national percentage mark of 

6.1 in both the private and public sectors." One such Federal 

agency that has had a continuing impact on AA/EEO progress has 

been that of the Office of Federal Contract Compliance Programs.

Office of Federal Contract Compliance 

The OFCCP was established in the Department of Labor in 1965 

under Executive Order 11246 which required Affirmative Action by 

government contractors in recruiting minority employees.^  ̂ The 

following is a brief description of their duties and responsi

bilities: ̂ 22)



The OFCCP is responsible for equal employment com 

pliance in organizations and firms holding government 

contracts. Two basic contractual committments are 
expec ted ;

1. Not to discriminate in employment on the 

basis of race, color, sex, religion, or 

national origin, and;

2. To undertake affirmative action to ensure 

that equal employment opportunity principles 

are followed in personnel practices at all 

company facilities, including those not 

engaged in a Federal contract.

FURTHERMORE:

1. Guarantees from subcontractors must be 

obta i n e d .

2. State and local government agencies main

taining government contracts are also under 

OFCCP jurisdiction.

3. The OFCCP can impose sanctions on those in 

violation of equal opportunity clauses.

This authority includes recommending that 

the Justice Department institute appropriate 

action to enforce the Executive Order, or 

cancel, terminate, or suspend any contract 

or portions of any contract and debar a con

tractor from future government work.

4. The OFCCP maintains a central staff and
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delegates contract compliance responsibilities 

to representatives in agencies concerned with 

the type of contract in question.

In 1968, the OFCCP began requiring a "self-analysis" of

employer practices for compilation of data related to hiring and

promotional practices and to the relevant labor market; and goals

and timetables to correct defiant hiring and promotion efforts.

From this point on Affirmative Action was no longer a question of

effort but entailed statistical analysis, numerical projections,
( 24 )and more streamlined approaches to compiling data.

Although nowhere could this writer find information that the 

OFCCP had defined intent or good faith effort specifically, their 

requirements for employer compliance seemed to progress in that 

direction. The Bureau of National Affairs (1977) makes the fol

lowing statements reference the importance of the self-analysis, 

"A complete utilization-both internal and externa1-wi11 aid the 

employer in developing an affirmative action program and also 

will help his defense, should charges of discrimination be filed 

against him. Further the accurate statistics obtained through a 

utilization analysis, will give the organization a good overall 

picture of where it currently stands and where it is heading in 

terms of Affirmative Action." To further stress the importance 

of the self-analysis, the Commerce Clearing House, Inc. (1981) 

has issue a Equal Employment Opportunity information booklet that 

consists of 53 detailed pages outlining "how to conduct the self- 

analysis". Some of those major categories are discussed under 

the Administrative Agency section.
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Both the EEOC and the OFCCP were initially involved in imple

menting various aspects of Title VII and often times these ap-
( 25 )proaches were similar and overlapping. The major differences

were in the areas of enforcement, monitoring and policy develop

ment. Where the EEOC initially developed suggestive guidelines 

for employers to follow, the OFCCP required that "contractors 

with 30 or more employees must develop an Affirmative Action plan 

that includes a set of specific r e s u 1ts-oriented procedures and 
goals to correct any underutilization of women or racial minority 

groups in the firms work force". Secondly the enforcement process 

of the EEOC consisted of "bargaining" and "conciliating" in an 

effort to remedy incidents of discrimination as well as referring 

cases to the U.S. Attorney G e n e r a l ’s Office. On the other had, 

the OFCCP could either cancel existing government contracts for 

those who violated Title VII, in their opinion, or deny potential 
contracts. As Bryner points out,

"The OFCCP, because of its powers to grant or 
terminate lucrative contracts, has been able to 
play a significant role in developing policy.
Until 1978 their was a clear failure to coordi
nate requirements for employees who were subject 
to both EEOC and OFCCP requirements. Non-minotiry 
employees and applicants were pursuing claims of 
reverse discrimination through the EEOC against 
employers who were trying to comply with OFCCP 
regulations and regulations of other executive 
agencies, such as the Department of Housing and 
Urban Development (HUD) and the Department of 
Health Education and Welfare (HEW) which had 
established equal employment guidelines for 
recipients under their control. The EEOC after 
being caught in the middle between minority and 
non-minority grievants for several years, devel
oped guidelines in 1978 that promised employers 
who were in compliance with the provisions that 
they should be free from suits of reverse discrim
ination backed by the Commission."
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He goes on to say that administrative agencies providing an 

EEO policy had the same concerns as Congress; "What actions are 

required of employers, what tests are to be used in determining 

that discrimination has occurred, and what remedies are provided 

for. "

The process of evaluating employer intent or good faith effort 

appears to be based on compliance requirements and the EEOC and 

the OFFCP do not differ much in this respect. Both agencies mandate 

that AA/EEO statistical information be provided on an annual basis 

and upon request. The filing of Report EEO-4 is required by law, 

it is not voluntary. Under Section 709(c) of Title VII, the

Attorney General of the United States may compel a jurisdiction 

to file this report by obtaining an order from a United States 

District Court and the making of willfully false statements on 
Report EEO-4 is a violation of the United States C o d e ,  ^ 7 )  Title

18, Section 1001, and is punishable by fine or imprisonment as
( O Q ■')set forth therein.

In concluding the review of the EEOC and OFFCP, the following 

has been noted for both:
1. There is no clear definition of employer intent 

or good faith effort. Regulations, requirements 

and guidelines have become more standardized

and sophisticated mandating for justification of

employer progress or maybe "good faith effort" 

by way of statistical analysis.
2. Other than through the grievance, complaint and 

litigation process, progress reports are re-
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viewed on an annual basis for any lack of 

compliance or lack of good faith effort on the 

part of the employer.

3. Although there appears to be no positive incen

tive for compliance, the consequence for fail

ure to follow requirements may result in a 

loss of government contractual monies through 

cancellation or denial and loss of time and 

money through lengthy court litigation.

4. It would be possible for employers to show 

through statistical manipulation that a good 

faith effort is being shown when in actuality 

it may not be, but the consequences involved 

may not be worth the employers effort Also 

a trained observer in the field of the AA/

EEO may be able to pick out statistical dis

crepancies where someone else may not.

The Federal Supreme Court 

With regards to employer intent or good faith effort in the 

U.S. Judicial System, two major Supreme Court decisions will be 

reviewed, they are:

1. Willie S. Griggs vs. Duke Power Company

2. Walter E. Washington vs. Alfred E. Davis

These specific cases have been selected for review due to their 

significant impact on employer actions regards the AA/EEO 

process .



Willie S. Griggs vs. Duke Power Company 

The United States Supreme Court Reports cites the following 

summary of that case:

Negro employees of a power company brought a class action 

against their employer in the United States District Court for the 

Middle District of North Carolina, alleging that the employer 

violated the Civil Rights Act of 1964 by requiring a high school 

diploma and a satisfactory intelligence test score for certain 

jobs previously limited to white employees, so as to preserve the 

effects of the employee's past racial discrimination. The District 

Court dismissed their complaint. The United States Court of Appeals 

for the Fourth Circuit reversed the District Court's holding that 

residual discrimination arising from past employment practices 

was insulated from remedial action, but it affirmed the District 

Court's holding that absent a discriminatory purpose, the diploma 

and test requirements were proper.
On certiorari, the Supreme Court of the United States reversed. 

In an opinion by Burger, C h .J ., expressing the unanimous view of 

the Court, it was held that the Civil Rights Act prohibits an 

employer from requiring a high school education or passing of a 

standardized general intelligence test as a condition of employ

ment in or transfer to jobs when (1) neither standard is shown 

to be significantly related to successful job performance, (2) both 

requirements operate to disqualify Negroes at a substantially 

higher rate than white applicants, and (3) the jobs in question 

formerly had been filled only by white employees as part of a 

long standing practice of giving preference to whites.
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Chief Justice Burger delivered the opinion of the Court on 

March 8, 1971. In relation to employer good faith effort or 

intent, he stated the following, "The Court of Appeals held that 

the Company had adopted the diploma and test requirements without 

any intention to discriminate against Negro employees. We do not 

suggest that either the District Court or the Court of Appeals 

erred in examining the employer's intent; but good intent or absence 

of discriminatory intent does not redeem employment procedures or 

testing mechanisms that operate as build in headwinds for minority 

groups and are unrelated to measuring job capability."

The decision in this case was indeed a landmark one. The 

basic message that was being sent to public and private employers 

alike was that regardless of intent, discriminatory results were 

u nlawful.^ S i n c e  that time various other court decisions have 
followed suit with regards to employer "good faith effort". A 

few of those cases are listed below:^30)

1. Teamsters vs. U.S. (1977) 14 EPD.7579,413 U.S.34 
General statements that best qualified applicants 

were hired and affirmations of good faith in 
making individual selections were insufficient to 

dispel statistical evidence of systematic exclu

sion of racial minorities.
2. Baxter vs. Savannah Sugar Refining Corp. (CA5,1974),

7 EPD, 9426,459,F2d,437
Good faith of employer is not a valid defense to 

back pay awards where economic loss to discrimi

nators has occurred.
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3. Williams vs. General Food Corp. (CA-7,1974)

7 E P D , 9363,492 F2d,399

Summary rejection of Title VII sex bias claim was 

to be overturned where rejection was based on 

employer's lack of intent, in that employer denied 

female's overtime in accordance with requirements 

of state female protective laws. Whether or not 

employer's discriminatory practice is intentional 

is irrelevant to liability under Title VII and 

relates only to limitations on forms of remedy 

available for discrimination.

Saltzstien (1979) also emphasizes the importance of the prece

dence setting case. In discussing the Griggs vs. Duke Power deci

sion, he makes the following statements, "In the Griggs case the 
Court ruled that employment tests that have a discriminatory 

impact on who is hired or promoted are forbidden unless those tests 

are in fact a reasonable measure of job performance. All Civil 

Service examinations are thus subject to question if, in fact, 

the consequence of the test is a dispropartionate number of minor

ities or women hired or promoted. The precedent established by 

the Griggs case was applied by numerous lower Court decisions.

It resulted in the banning of practices such as the use of arrest 

records in evaluating prospective employees, reliance on 'word 

of m o u t h 1 contracts by unions and employers as a means of recruit

ing and the use of minimum height and weight requirements for 

various positions. According to this case, such requirements are 

valid only if the employer can clearly show that the traits are
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job r e l a t e d . 11

Much controversy and literature was generated after the 1971 

Griggs decision, but in June of 1976, that same Supreme Court 

ruled in favor of employer intent in the Washington vs. Davis 

case .

Walter E. Washington vs. Alfred E. Davis

The United States Supreme Court Reports cites the following

summary:

In a class action suit brought in the United States District 

Court for the District of Columbia, by two Negro police officers 

against the then Commissioner of the District of Columbia, the 

Chief of the District's Metropolitan Police Department and the 

Commissioner of the United States Civil Service Commission, the 

sole issue before the Disctict Court, on motions by the plantiffs 

for partial summary judgement and by the defendants for summary 

judgements was the validity of a written personnel test to ascer

tain whether prospective police recruits had acquired a particular 

level of verbal skill. The plantiffs alleged that this test

discriminated against black applicants on the basis of race, be

cause the test excluded a disprotionately high number of Negroes, 

and violated their rights under the due process clause of the 

Fifth Amendment, under 42 USCS 1981, and under a District of 

Columbia statuate. The District Court granted the motion of the 

defendants and denied the motion of plantiffs. The Court of 

Appeals for the District of Columbia Circuit reverse and directed 

the grant of the plantiffs motion.
On certiorari, the United States Supreme Court reversed the
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judgement of the Court of Appeals. In an opinion by White, J.,

It was held that (1) expressing the view of seven members of the 

court, the test did not violate the due process clause of the 

Fifth Amendment and its equal protection component, and (2) expres

sing the view of six members of the court, the test did not violate 

any statute, including the equal employment opportunity provisions 

of Title VII of the Civil Rights Act of 1964.

David Robertson (1977) discusses the Davis case in his arti

cle, "Update on Testing and Equal Opportunity". He indicates that 

in this case discrimination was alleged because some 50% of all 

black applicants had failed the above mentioned test, where com

pared to only 13% of all white applicants. He contends, "The 

Court held that the test is not unlawful merely because it places 

a substantially disproportionate burden on members of a particular 

race. A racially discriminatory purpose had not been proven, and 

the employers affirmative efforts to recruit black police officers 

negated any inference that the defendent discriminated on the 

basis of race, not withstanding the disproportionate impact of 

the test on Negro applicants."

Robertson also noted differences in the Davis case from the 

Griggs case. He points out that the initial Davis allegation; 

unlike Griggs, was brought under the Due Process Clause and not 
the Civil Rights Act of 1964. Until 1972 the public was not sub

ject to Title VII and the Davis case had been started prior to 

that time. The author remarks, "It appears that the Court has 

ruled that conduct which is presumably forbidden by Title VII is 

not necessarily prohibited by the Constitution, and in the future,



it is uncertain as to whether this precedent will breathe new life 

into the importance of employer intent in other Civil Rights Cases." 

A second area of difference that makes the Davis case different 

from the Griggs and other preceding cases is that the test in con

troversy was Test 21, a widely known and used U.S. Civil Service 

Commission Test. He further states, "Had the Supreme Court declared 

that Test 21 unfairly discriminates and enjoined its further use, 

a wedge would have been driven into the entire Civil Service Test

ing Programs. Test 21 passed the Griggs standard of being job 

related by successfully predicting the applicants achievement in 

Recruit School, even though it had been determined that this test 

would not necessarily predict success once a patrolman is on the 

job."

Failure to provide a good faith effort, in the opinion of the 

Court, can result in various types of remedies. Gilbreath (1977) 

discusses some of those solutions in her article, "Sex Discrimi
nation and Title VII of the Civil Rights Act". The author states 

that Title VII provides for corrective action and remedial relief 

when a discriminatory practice is found. "The Court may award such 

affirmative action as may be appropriate which may include rein

statement or hiring of employees, with or without back pay. Thus 

the employer may be required to reinstate employees to their 

former positions at the same time restoring and/or providing 

proper seniority, provide back pay for women who have lost wages 

for which they should have earned but for the alleged discrimina

tory practice, or perhaps hire new employees to achieve an appro

priate balance between male and female workers." Gilbreath cites
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an example of the American Telephone and Telegraph Company in 1973 

where a consent decree was obtained. She states that the company 

agreed to change its literature to eradicate race and sex stero- 

types, meet goals for promotion and pay 15 million dollars in back 

wages. In addition, in September of 1973, the Department of Labor 

statistics showed that a total of 40 million dollars in back pay
( O 1 \had been granted m  cases during fiscal year 1973. J

In summarizing, the Courts involvement with regards to employer

intent or good faith effort has had a definite impact on govern-
( 3 7 )mental public agencies. J In the Griggs decision intent or good 

faith effort was not relevant if the end result was discriminatory.

This ruling established a precedent for the lower courts to follow 

and many did until 1976 when the Washington vs. Davis case was 

heard. The Supreme Court, although never defining intent or good 

faith effort, ruled in favor of employer motivation, which was a 

clear departure from the Griggs standards. Rulings such as the 

Davis case can certainly have an impact on administrative agencies 

who do not have a clear understanding of "good faith effort" and

may be subject to the consequences of the Court such as providing

back pay and injunctive relief. In that components of the Court 

decisions as well as Federal guidelines have been open to inter

pretations and despite the various changes and improvements, state 
and local governmental agencies have had to develop their own 

standards and policies within those guidelines.
State and Local Agencies 

In reviewing the issue of employer intent or good faith effort,

one state and two local agencies will be analyzed. They are as follows:



1. The Department of Mental Health, State 

of Michigan.

2. City of Bay City, Michigan

3. City of Flint, Michigan

State of Michigan, Department of Mental Health

Previously noted, the Federal Equal Employment Opportunity 

Council issued a policy statement for state and local governmental 

agencies to utilize in developing their own AA/EEO programs. In 

November of 1976, some three months after the FEEOC issued their 

statement, the State of Michigan followed suit and issued a similar 

policy statement. In that summary they directed attention to the 

Federal statement, specifically Section 3 which deals with minority 

exclusion. That section states, "An employer who has reason to 

believe that its selection procedures have an exclusionary effect 

should iniate affirmative action steps to remedy the situation."

In line with the suggested guidelines of the EEOC and the require

ments of the OFCCP, those steps are cited below:

1. The establishment of a long term goal, and short 

range interium goals and timetables for the speci

fic job classifications, all of which should take 

into account the availability of basically quali

fied persons in the relevant job market.
2. A recruitment program designed to attract quali

fied members of the group in question.

3. A systematic effort to organize work and rede

sign jobs in ways that provide opportunities 

persons lacking "Journeyman" level knowledge of
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skills to enter and, with appropriate training, 
to progress in a career field;

4. Revamping selection instruments or procedures 

which have not yet been validated in order to 

reduce or eliminate exclusionary effects on 

particular groups in particular job calssifi- 
cat ions .

5. The initiation of measures designed to assure 

that members of the affected group who are qua

lified to perform the jobs are included within 
the pool of persons from which the selecting 

official makes the selection;

6. A systematic effort to provide career advance
ment training, both classroom and on-the-job, to 

employees locked into dead end jobs; and

7. The establishment of a system for regularly 

monitoring the effectiveness of the particular 

affirmative action program, and procedures for 
making timely adjustments in their programs where 
effectiveness is not demonstrated.

In citing various State AA/EEO studies done between 1967 and 

1971, the Michigan policy statement suggested that exclusionary 

effects had indeed taken place. The following is a quote from

that statement:
"Michigan has ample and documented reasons to 

believe that its selection procedures have had an ex
clusionary effect on minority group persons and women
a.nd that such exclusion is immediately attributable to 
selection procedures which have not been validated 
according to acceptable professional standards. In



44

order to strengthen and reinforce affirmative steps 
taken to date to remedy the effects of present exclu
sion, the Michigan Equal Employment Opportunity Coun
cil has adopted and is communicating through this 
issuance the policy that each state agency and depart
ment, in filling all positions in the classified 
service shall exhaust those procedures embodied in 
the rules of the Civil Service Commission which intent 
to assure the representation of minority group persons 
and women in the pool from which the selection is to 
be made, before any such position is filled."

Although "systematic effort" and "effectiveness" is mentioned 
in the above, employer intent or good faith effort has not been 

defined in policies, procedures and guidelines for the State of 

Michigan or the Department of Mental Health. In July of 1978 the 

State of Michigan presented a Technical Manual for Affirmative 

Action/Equal Employment Opportunity in State Gover n m e n t , with 

major expectations. It states, "Each department, however, is 

expected to make every good faith effort to attain the long range 

goal and to be able to substantiate these efforts when planned 

progress toward the attainment of the goal is not shown."
The technical manual was developed to assist department heads 

and agency administrators in understanding and interpreting State 

guidelines. The Department of Mental Health issued the following 

comments to introduce its manual to its state employees, "Pursuant 

to the Govenor's Executive Directive, 1975-3, the Michigan Equal 
Employment Opportunity Council in June, 1976, issued guidelines 
to the nineteen state departments for the development of Affirmative 

Action plans. These guidelines require that each department con

duct a utilization analysis of its work force and to establish 

goals and timetables for the increased utilization of minorities 

and females. Little guidance was provided by the guidelines other
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than to suggest that the factors listed above should be taken 

into consideration and that departments should attempt to attain 

a goal of minority and female utilization commensurate with the 

representation of these two groups in the area where each depart

ment facility is located." Although those guidelines may have 

been somewhat confusing, in October of 1981, the Department of 

Mental Health issued a General Policy on Equal Employment Oppor

tunity and Affirmative A c t i o n , outlining various definitions 

within the AA/EEO process. Even though employer intent or good 

faith effort was not defined, it was alluted to in the definition 

of "systematic discrimination" which states, "employment policies 

or practices which, though often neutral on their face, serve to 

differentiate or to perpetuate a differentation in terms or con

ditions of employment of applicants or employees because of their 

race, color, religion, national origin, sex, age, height, weight, 

marital status, or handicap. Systematic discrimination normally 

relates to a recurring practice rather than to an isolated act 

of discrimination, and may include failure to remedy the contin

uing effects of past discriminations. Intent to discriminate 

may or may not be involved."

The process by means of evaluating employer intent or good 

faith effort is often done by way of reports and statistics. 

Initially, each agency is to submit on a yearly basis, a detailed 
AA/EEO plan, that includes documentation of progress or lack of 

through numerical representation. An agency AA/EEO Officer is 

then assigned by the agency director to assist, develop and m o n i 

tor the plan itself. On a quarterly basis, the AA/EEO Officer
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must submit to the Department of Mental Health the Utilization 

Analysis Report which outlines the various areas with regards to 

AA/EEO changes. The major areas of this report are listed below: 
(See Appendix A for sample forms.)

1. Disciplinary Actions

2. Appointments and Departures

3. Promotion/Transfer by Job Category
4. Training Programs

5. Grievances, Complaints, and Litigation 

Alleging Illegal Discrimination or 

Affirmative Action Violations

In a similar format the Bay City and City of Flint Personnel 

Directors have the responsibility of working closely with the EEO 

Officer on the following:

1. Vacanc ies

2. New Positions

3. Promotions

4. Re-assignments

5. Terminations

6. Demotions

7. Transfers
The Department of Mental Health AA/EEO Officer then reviews 

these reports for discrepancies, questions, or concerns.

The consequence for failing to provide good faith effort on 

the part of the employers are not outlined in any of the State of 

Michigan's or Department of Mental Health policies and procedures. 

In The General Policy Guidelines, it does state, The Director of
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the Department of Mental Health shall be responsible for the A f f i r m - 

ative Action Program and is accountable to the Governor for its 

success. Executive, management, and administrative and supervisory 

personnel at all levels shall implement the departments equal employ

ment opportunities and affirmative action criteria." On April 26, 

1983 a discussion was held with the State of Michigan's, Department 

of Mental Health AA/EEO Officer. She was questioned as to the

type of consequences that were applied for agency administrators
( 3 3 )who fail to provide a good faith effort. She basically indicated

there were no direct documented consequences for lack of good faith 

effort but that progress in the AA/EEO was a significant part of 

the agency director's yearly performance evaluation and that the 
extreme outcome could result in an initial counselling or written 

reprimand. That reprimand could become part of the employee's 
permanent record. She further states, "If it appears to be that 

the agency or personnel director is not applying, good faith effort, 

the usual method of resolving the problem is informal discussion.

If that is not effective, we then go to their immediate supervisor 

for resolution. But in reality we have not found this to be a 

problem. The majority of the time its usually a misunderstanding 

or a misinterpretation that can be corrected."
The State of Michigan comes under the auspicies of the Fed

eral government in carrying out AA/EEO programs. Local governments 

are no different. The City of Flint and the City of Bay City are 

two cities who have also attempted to follow the Federal AA/EEO 

guidelines. They are discussed below:
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Bay City, Michigan

In March of 1976, the City of Bay City formally adopted an 

AA/EEO program and plan. A policy statement was issued that same 

year and reaffirmed in March of 1982. (See Appendix B for Policy 

Statement.) In introducing the AA/EEO plan to its employees, the 

following was written, "Affirmative Action is a results-oriented 

plan, designed to increase materially the utilization of minority 

groups,persons and women at all levels and in all segments of 

the City of Bay City's workforce. The objective of this plan 

plus every good faith effort is equal employment opprotunity. A 

plan without effort to make it work ismeaningless; and effort, 

undirected by specific, and meaningful procedures, is inadequate." 

In addition the plan includes, "The filling of positions must have 
the committment of the City Commission and the City Manager. If 

the procedures are adhered to in filling positions by the City 

Commission and City Manager it will indicate that City Officials 

are putting forth every good faith effort to recruit and utilize 

qualified minorities and females in administrative positions with 

the City of Bay City."
Bay City's AA/EEO plan seems to be similar to the State of 

Mich i g a n ’s plan in many respects. They too, have to submit goals 
and timetables, quarterly reports and utilization analysis w o r k 

sheets for review and compliance requirements. Aside from the 

technical and specific language differences, intent or employer 

good faith effort stands out as having more emphasis placed on it. 

In talking with Ms. Christine Thomas, Bay City's AA/EEO Officer, 

she states that enphasis is placed on good faith efforts because
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an AA/EEO program will be much more effective if it is implemented 

relying on administrators and department heads to do it voluntarily 

rather than involuntary. In Bay City's approach the term good 

faith effort is defined. That definition is cited below:

Good Faith Effort - are employer's broad and active

effort to assure that all aspects of its Affirmative

Action plan work together as a whole.

The process of evaluating good faith effort and consequences

;n:r: lack of, are similar to that of the State of Michigan's. The

process is monitored on a regular basis by the appointed AA/EEO 

Officer who works in assisting the City Manager/Commission in 

interpreting and implementing the AA/EEO program.

Some of the Bay City AA/EEO Officer's duties and responsibi

lities are listed below and are comparible to the State's AA/EEO 
Of f i c e r :  ̂^4)

1. Conduct studies of the EEO program to determine

deficiences and assess progress towards goals.

2. Giving, or arranging for, specialized advice 

and counselling to supervisors and employees 

to resolve complaints informally.
3. Periodic review of the Affirmative Action plan 

and EEO program reports, goal setting and 
evaluation of both plan and program.

4. Give advice and assistance to supervisory per
sonnel and line management on needed changes

and improvements in the AA plan.
5. Arrange meetings for employees to raise questions
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concerning the policy, its implications and 

purposes, as well as to recommend improvements 

in the policy (including representation from 

all unions affiliated with city employees).

Consequences for failure to provide a good faith effort run 

parallel to that of the State's. The Bay City Commission delegates 

implementation of AA/EEO policies and procedures to the City 

Manager whQ work in conjunction with the Bay City AA/EEO Officer. 

Other than legal ramifications and possible performance evalua

tions, consequences have not been defined by the Commission, 

although the City Manager is responsible to that entity and could 

institute "corrective action" if necessary.

City of Flint

The process of evaluating employer good faith was recently 

discussed with Mr. Thomas Bugbee, Personnel Director for the City 
of Flint and Louis Hawkins, AA/EEO Officer for the City of Flint. 

Initially when the issue of good faith effort was raised by this 
writer, Mr. Hawkins stated, "Good faith efforts, that! s a term I 

have not heard in a long time." Ask about the process of evalu

ating, both indicated that other than their own internal audit 

being conducted, they were reviewed on an annual basis by the 

OFCCP, and EEOC after submitting the EEO-4 (See Appendix C) for 

aspects of the City that were under government contracts and through 

the normal g r i e v a n c e /complaint/1itigation process.

The EEO-4, discribed by Mr. Hawkins, is a yearly report sub

mitted to the EEOC and the FOCCP. The report, as in Appendix C , 

consists of the various employment categories (such as Professionals,
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Technicians, Para-Professiona1s , etc.)? salary ranges, and the 

total number of employees who are minority, non-minority, male 
and female.

The question was posed to them, "It is possible to use sta

tistical evidence to show good faith effort when in reality it 

is not?" Mr. Hawkins responded and indicated that indeed it was 

a possibility but "to an evaluator who is trained in the AA/EEO 

process it would be extremely difficult." In addition, the State 

of Michigan and the City of Bay City have to submit the same 

identical EEO-4 report as does the City of Flint. There is no 

difference in terms of format or statistical data.

Consequences for failure to comply for the City of Flint can

result in loss of contract monies and confrontation by their City 
(3 6 )Council. As the City of Flint is obtaining monies from Fed

eral agencies such as Housing and Urban Development (HUD) the 

possibility looms of cancellation or denial of funds for failure 

to meet Federal guidelines. The question was asked how real those 

threats could be? Mr. Bugbee responded by giving an example of 
a City in Grand Rapids, Michigan who recently had their funds 

withdrawn because of AA/EEO violations or lack of good faith efforts.

Although they could not specifically define intent or good 

faith effort, they implied, lack of it could bring the City under

scrutiny. As recent as April of 1983, Flint's AA/EEO program was
(37)brought before the public light. In an investigation conducted by

the Flint City Council, the main issue being reviewed was the City's 
minority and promotion plans. "A proposed plan" say Greg Braknis, 

Flint Journal writer on April 8 of this year, "Calls for depart
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ment heads the first time, to look at the Affirmative Action goals, 

such as making sure there are no artificial barriers to minorities 

designed into jobs or job promotions." The author quotes Hawkins 

as "acknowledging that the councils investigation has been a cat

alyst for Affirmative Action of Affirmative Action". Hawkins also 

indicated that the City's workforce had 9.4 percent minority in 

1972, went to 19.6 percent in 1975 and gained a high of 21.9 per

cent in 1980. Braknis indicated the City Council would soon be 
developing an A A  plan and program "aimed at increasing the number 

of minorities in City employment and in administrative jobs." He 

quotes Council members as saying they "want the work force to more 

closely reflect the 46 to 48 percent minority makeup of Flint's 

population." In concluding, Mr. Bugbee noted, "What we have now 

is an Affirmative Action plan that has since yellowed with age."

As mentioned earlier, the Commerce Clearing House, Inc. 

issued a booklet on conducting self-analysis. Some major categories 

mentioned in that booklet are listed below:
1. Work Force Analysis (See Appendix D for sample form) 

The Work Force Analysis is defined in the OFCCP 

regulations as a listing of each job title as it 

appears in payroll records or collective bargain
ing agreements ranked from lowest to highest paid 

within each department or other organizational 

unit, including supervision. For each job title, 
the total number of incumbents (persons presently 

holding the job), the total number of male and 
female incumbents, and the total number of male
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and female incumbents who are Black, Hispanic, 

American Indian or Alaskan Native, or Asian or 

Pacific Islander must be provided. In addition, 

the wage rate or range for each job title must 

be given. Each of the administrative agencies 

studied had reports that were similar in terms 

of statistical information, but differed in name, 

and format. For example the State of Michigan 

uses the "Utilization Analysis Report" which 

contains the above mentioned data with the ex

ception of the wage range for each job title.

That information is included on a separate form.

In contrast, Bay City's form is titled "Minority 

Utilization Workforce" but contains the same 

information as the States. Their wage rate or 
range is also listed separately.

2. Major EEQ-1 Categories (See Appendix E for sample)

Many of the forms being used for work force analysis 

call for the listing of EEO-1 categories for each 

job title. The regulations do no explicity require 

this information on the work force analysis, but 

certain EEO-1 categories are identified as most 

often involved in underutilization problems. Aster

isks indicate the categories in which women and 

minorities are most often found to be underutili
zed. A single asterisk refers to women, two to 

minorities, and three indicates that both women
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and minorities are likely to be underutilized. 

All administrative agencies contacted used the 

same EEO-1 categories. Those categories which, 

are different than the suggested list in Appen
dix B, are listed below:

A. Officials and Administrators
B. Professionals

C. Technicians

D. Office and Clerical

E. Service and Maintenance

F. Skilled Craft Workers

G. Para-Professionals

H. Protective Services
The only differences appeared to be in types of 

forms and print used.

Job Grouping (See Appendix F for sample.)

Job group analysis is the basis for utilization 

analysis, and arithmetic approach to determining 
whether women and minorities are actually being 

given equal employment opportunities. Although 

the principles behind the establishment of job 
groups are the same for all employees, the de

fining of job groups will differ depending on 
the number of incumbents involved. Percentages 

cannot be considered meaningful when they are 

based on very small absolute numbers. The OFCCP 

says that a job group should have at least 50
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incumbents. Job groups that have too few incum

bents for meaningful statistical analysis should 

be combined with other job groups more similar 

in terms of work content, pay and opportunity.

If the requesite skills for the jobs or some 

other such factor make it impossible to properly 

merge small job groups, the small job groups may 

be considered together for goal setting purposes 

but should be reported separately in the Affirm

ative Action Program. Bay City, City of Flint 

and the State of Michigan all used the job group

ing process. The major differences were found 

only in the areas of job title and classifica

tion. For example the State of Michigan has 
listed the job title of "Developmental Disability 

Programmer VIB" which is designated under the EEO-1 

category as the Professional class. Bay City has 

no such classification. In addition, they have 
sub-classifications for similar job groupings.

Under the sub-heading of Community Development, 

there are listed several positions such as Urban 

Renewal, Planning and Building and Inspection.

Other than that all statistical data was similar.



Conelus ion

Since implementation of Title VII of the 1964 Civil Rights 

Act, Congress has actively pursued issues of equity by enacting 

additional laws aimed at elimination discrimination. In doing 

so, numerous rules and regulations have been initiated by various 

Federal agencies in an attempt to define those laws and provide 

guidelines for public agency administrators and personnel direc

tors who have been delegated the responsibility to implement the 

AA‘/EEO process. A major area of importance within that process, 

although there has been little written on the subject, is that of 

employer intent or "good faith effort". The purpose of this paper 

was to review and investigate employer intent or good faith effort 

and answer the following basic questions:

1. In the context of the AA/EEO process how is 

employer intent or good faith effort defined?

2. What is the process for evaluating good faith

effort or intent on the part of the employer?

3. What is the process for dealing with lack of

good faith effort or intent for public employers?

4. Is it enough for public agencies to show good 

faith effort or intent in hiring, promoting, 

laying off, etc., of minorities or must there 

be determinable, measurable results within a 

specified period of time.

In attempting to answer the above questions the following

56
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areas were investigated:

1. Congressional Action - Title VII, 1964 Civil 
Rights A c t .

2. Federal Agencies - OFCCP and EEOC

3. Judicial Branch - Supreme Court

4. State and Local Governments

a. State of Michigan

b. City of Bay City, Michigan

c. City of Flint, Michigan

Summary of Findings
Congress

In enacting the 1964 Civil Rights Act, specifically Title VII, 

the language used did not lend itself to defining employer intent 

or good faith effort. Discussions held by Senate Sub-Committees 

prior to or after the Act did not include specifically the issue 

of employer intent or good faith effort as well, although there 

was some concern over how "intent to discriminate" was to be moni-
( O Q } . . .tored and enforced. Congress did outline the specific conse

quence to be applied for unlawful discrimination and appointed the 

courts to resolve discrimination disputes. In terms of establish

ing guidelines for policy development and implementation, they 

created the EEOC.
Federal Agencies - EEOC and OFCCP

Delegated the responsibilities of enforcing and monitoring 

activities as well as the development of guidelines concerning 

Title VII, the EEOC was considered by some to initially be a weak
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administration tool. Their enforcement powers were limited to 

that of reconciliation between the employer and grievant, and to 

recommend to the U.S. Attorney General, legal action against 

employers who openly practiced discrimination. In 1972 Congress 

amended Title VII and gave the EEOC power over governmental agen

cies and the power to initiate suits on their own behalf. Nowhere 

within their guidelines is employer intent or good faith effort 

defined. Although in 1978 the EEOC along with other Civil Rights 

agencies devised and distributed the Uniform Guidelines on Employer 

Selection. These guidelines although helpful to the employer in 

relation to areas and methods of compliance, "good faith effort" 

was not defined.

The EEOC's process of evaluating employers intent or good 

faith effort consisted of periodic reviews of submitted statis

tical information or the follow up on grievances and/or complaints 

that were brought to their attention. There is no on-going m o n i 

toring proces s .
Even though the EEOC does not specifically define employer 

intent or good faith effort, the consequence applied have direct 

impact on the agency involved. In enforcing Title VII, the EEOC 

can provide retroactive back pay, reinstatement, upgrading and 

restructing of employer action itself. The time involved in 

litigation brought by the EEOC can be lengthy and costly. And 
although not well defined, employer good faith effort or lack of 

it should be observed by reviewing the submitted documentation on

a yearly b a s i s .
The OFFCP appears to have a somewhat stronger enforcement
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mechanism than the EEOC. Based on certain requirements employed 

by the OF.CCP, persons wishing to obtain Federal contracts or main

tain those same contracts must submit and work towards established 

goals and timetables. A lack of good faith effort or intent on 

the part of the employer can result in a loss of Federal contract 

monies or denial of a potential contract. As with the EEOC, the 

OFCCP issues employer guidelines to help the employer achieve 

his/her objectives but intent or good faith effort is nowhere 
d efined.

The process of evaluating or monitoring good faith effort is 

similar to that of the EEOC. The EEO-4 is submitted and evaluated 

annually. But different from the EEOC, the OFCCP also sends repre- 

senatives to each contract agency and evaluates the progress or 

lack of it. Once again it may be possible to disguise a lack of 

good faith effort by manipulation of numbers but to a trained 
auditor/observer, such effort should be spotted and consequences 

applied.
Judicial Branch - Supreme Court

From 1971 to 1976, many discrimination contested cases were 
based on the Supreme Court Griggs decision which basically stated 

that any employer action that resulted in discrimination was unlaw

ful, regardless of employer intent or good faith effort. In 1976, 

the Supreme Court ruled in favor of employer intent in the Wash

ington vs. Davis decision. This was a clear departure from the 

Griggs decision even though the Davis case was sought under the due 

process clause of the Fifth Amendment rather than the Civil Rights 

Act of 1964. The Court did not define what constituted employer
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intent or good faith effort in either case.

State and Local Governments
In reviewing the various policy statements and plans for the 

Department of Mental Health, State of Michigan, City of Bay City, 

Michigan and the City of Flint, Michigan, only one attempted to 

defint "good faith effort", (Bay City, Michigan). All of the above 

governments attempted to follow the guidelines established by the 

EEOC and OFFCP in carrying out AA/EEO objectives which consisted 

of establishing goals and timetables and submitting periodic reports 

aimed at informing governing bodies of the progress or lack of 

AA/EEO progress. Aside from those periodic reports, "good faith 

effort" is not evaluated on a regular basis. An AA/EEO Officer is 

usually appointed to monitor those efforts and reports to the 
agency administrator or city manager the results. Consequences 

for lack of good intent can result in poor performance evaluations 

on the part of the State officials to public scrutiny on the part 

of City officials in addition to any legal involvement and loss of 

Federal contractual funds. As mentioned earlier, it would be 

possible to provide a "lack" of good faith effort on the part of 

the employer but because of the possible consequences, it seems 

it would be the exception rather than the rule.

In concluding, it may be appropriate to quote Wagner (1977) 

in his article "Programming Failure Another Look at Affirmative 

Action". He states, "What does an organization do to comply with 

the letter and spirit of the equal employment law?" Employer intent 

or "good faith effort", has not been specifically defined by either
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Congress, the Courts, Federal agencies, or state and local g o v e r n 

ments. Although not specifically defined, attempts have been made 

to help the employer work towards those efforts by way of Federal 

guidelines and standards. Consequences can range from informal 

discussion to lengthy and costly legal battles. The process of 

evaluating good faith effort is not in depth, usually consisting 

of the governing AA/EEO bodies reviewing periodic reports and 

making occasional audits to review progress or lack of it. Aside 

from the assigned AA/EEO Officer the only internal monitoring mec h 

anism is the agency administrator or personnel director. In re

viewing all the entities above, this writer believes that it is 

possible to shew a good faith effort on paper, but in reality show 

a lack of it. But this appears to be rare considering the conse

quences involved as well as the actual concern of promoting volun
tary AA/EEO efforts on the part of the employers.

In that "good faith effort" or employer intent has not been 

specifically defined, nor does it appear that it will happen any 

time in the near future, many writers have offered suggestions on 

how to present a good faith effort and actively pursue AA/EEO 

objectives. Felder (1976) believes that no one individual can 

provide the overall AA/EEO guidance that an organization may need. 

He indicates that "it is everybody's responsibility and that it is 
very important that the AA Officer be diplomatic enough to sell the 

program to the most conservative individual in the institution 

while maintaining a direction that will result in success within 

a reasonable period". He suggest the following steps to guide 

employers m  providing their good faith effort:
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1. Develop a written EEO policy statement for 

the signature of the Chief Executive Officer.
2. Analyze the current work force to identify 

areas of underuse of certain groups

3. Set specific, measurable, attainable hiring 

and promotion goals.

4. Locate qualified individuals.

5. Review employment procedures to isolate dis

criminatory aspects.

6. Develop programs of vertical mobility.

7. Develop systems to measure progress.

8. Maintain an AA plan.

The above suggestions are only a few among many writers. The 

AA/EEO process will continue to change and move forward. In doing 

so, policies and procedures associated with this process will need 

to be further defined in terms of requirements in order for Public 

Administrators and Personnel Directors to know that they are in 

fact providing a good faith effort or they are not. In the opin

ion of this writer, the movement seems to be in that direction.
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Appendix B

This Affirmative Action Plan, to be successful, must have the commitment of the 

ity Commission, City Manager, Department Heads and Staff in general.

The subject of Equal Employment Opportunity has been changing and expanding 

vez the years through legislation, greater social awareness and increased move- 

ents in Civil Rights Activities. For these reasons, it is the official policy 

f the City of Bay City to provide equal employment opportunities for all qualified 

nd qualifiable persons with particular emphasis on women and minorities; and, 

fiat employees are treated during employment without regard to race, religion, sex, 

je, color or national origin. This policy of equal employment opportunity includes, 

:it is not limited to the following:

The objective of this policy is to recruit and obtain individuals qualified 

id/or trainable for positions by virtue of job-related standards of education, 

raining, experience and personal qualifications without regard to race, color, 

iligion, sex, age or national origin. (except where age, sex, or physical require- 

ints constitute a bona fide occupational qualification necessary to proper and

EQUAL EMPLOYMENT OPPORTUNITY POLICY STATEMENT

Hiring, placement, upgrading, transfer 
or demotion, recruitment, advertising, 
or solicitation for employment;

Training during employment; selection 
for training

Rates of pay or other forms of benefits and 
compensation,

Layoffs, recalls, or terminations.

\RLTON fa. LA'lRD/CITY tin.MAGER

- 2 -
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E Q U A L  E M P L O Y M E N T  O P P O R T U N I T Y  C O M M I S S I O N

STATE A N D  LOCAL G O V E R N M E N T  IN F O R M A T IO N  (EEO-4)

E X C L U D E  S C H O O L  S Y S T E M S  A N D  E D U C A T I O N A L  I N S T I T U T I O N S

( R e a d  a t t a c h e d  i n s t r u c t i o n s  p r i o r  t o  c o m p l e t i n g  th i s  f o r m )

1 9 7 7 -FLIN’T CITY 
F L I M T CITY
DIS OFF OF E Q U A L  O P P O R T U N I T Y

SOL IT! “uTrfrT-ft —̂ &-T—  i<lQ £■ F'ffo 
F L I N T  MI 4 8 5 0 2

* ** F I L I N G  D E A D L I N E  E X T E N D E D  TO 1 1 / 3 0 / 7 7  *+*
2 6 .

APPROVED B Y  
C-A 06 131 541 ',Rj096; 
EXAPES I? 31 78

M A il C O M P L E T E D  

F O R M  r O

S T A T ^ - L O C a l  
REPORTING 
COM; ITT EE 
PC -• 0 X 153 
N O R F O L K /  V A 

23501
pHC-.'E :

8 qU 4 4 6 - 8 1 3 3

A. TYPE OF GOVERNMENT ( C h e c k  o n e  b o x  only)

0  J. S t a t e  Q  2 C o u  nt y

0  6.  O t h e r  ( S p e c i f y ) ______________

d 2 f  3 Crty I I 4 .  To  w n s h i p I I 5.  S p e c i a l  d i s t r i c t

B. IDENTIFICATION
1. N A M E  O F  POLITI CAL J U R I S D I C T I O N  (If s a m e  a s  l a b e l ,  s k i p  t o  I t e m  C)

2.  A d d r e s s  - N u m b e r  a n d  S t r e e t

120 East Fifth Street 
Basement of 68th District Cou

C I T Y / T O W N

Flint, Michigan 
cts Building

C O U N T Y

Genedee
STATE/  ZIP  
Michigan 

48502

C. FUNCTION

E E O C
USE
O N L Y

(Check o n e  box to ind ica te  th e  function  for w h ich  th is  form is b e in g  s u b m i t t e d .  D a ta  should  b e  re p o r te d  for al l  d e p a r t m e n t s  a n d  
a g e n c ie s  in y our  g o v e r n m e n t  covered  by th e  function  in d ica ted .  If you c a n n o t  su p p ly  th e  d a t a  for every  a g e n c y  w i th in  t h e  function ,  
p le a s e  a t t a c h  a  list sh o w in g  n a m e  a n d  a d d re s s  of ag e n c ie s  w h o s e  d a t a  a r e  not  included.)

X

1. F I N A N C I A L  A D M I N I S T R A T I O N .  T a x  a s s e s s i n g ,  t a x  b i l l i n g  a n d  
c o l l e c t i o n ,  b u d g e t i n g ,  p u r c h a s i n g ,  c e n t r a l  a c c o u n t i n g  a n d  s i m i l a r  
f i n a n c i a l  a d m i n i s t r a t i o n  c a r r i e d  o n  b y  a  t r e a s u r e r ' s ,  a u d i t o r ' s  o r  
c o m p t r o l l e r ' s  o f f i c e  a n d

8. HEALTH. P r o v i s i o n  o f  p u b l i c  h e a l t h  s e r v i c e s ,  o u t - p a t i e n t  c l i ni cs ,  
v i s i t i n g  n u r s e s ,  f o o d  a n d  s a n i t a r y  i n s p e c t i o n s ,  m e n t a l  h e a l t h ,  e t c

G E N E R A L  C O N T R O L ,  D u t i e s  u s u a l l y  p e r f o r m e d  b y  b o a r d s  o f  s u p e r 
v i s o r s  o r  c o m m i s s i o n e r s ,  c e n t r a l  a d m i n i s t r a t i v e  o f f i c e s  a n d  a g e n c i e s ,  
c e p t r a l  p e r s o n n e l  o r  p l a n n i n g  a g e n c i e s ,  a l l  j u d i c i a l  o f f i c e s  o n d  
e m p l o y e e s  f u d g e s  m a g i s t r a t e s ,  b a i l i f f s ,  e t c . )

9 .  H O U S I N G .  C o d e  e n f o r c e m e n t ,  l o w  r e n t  p u b l i c  h o u s i n g ,  f a i r  
h o u s i n g  o r d i n a n c e  e n f o r c e m e n t ,  h o u s i n g  f o r  e l d e r l y ,  h o u s i n g  r e 
h a b i l i t a t i o n ,  r e n t  c o n t r o l .

2 .  STREETS A N D  H I G H W A Y S  M a i n t e n a n c e ,  r e p a i r ,  c o n s t r u c t i o n  
a n d  a d m i n i s t r a t i o n  o f  s t r e e t s ,  a l l e y s ,  s i d e w a l k s ,  r o a d s ,  h i g h w a y s  
o n d  b r i d g e s .

1 0 .  C O M M U N I T Y  D E V E L O P M E N T  P l a n n i n g ,  z o n i n g ,  l a n d  d e v e l o p 
m e n t ,  o p e n  s p a c e ,  b e a u t i f i c a t i o n ,  p r e s e r v a t i o n .

3.  P UB LI C WELFARE M a i n t e n a n c e  o f  h o m e s  o n d  o t h e r  i n s t i t u t i o n s  
f o r  t h e  n e e d y ,  a d m i n i s t r a t i o n  o f  p u b l i c  a s s i s t a n c e .  ( H o s p i t a l s  a n d  
s a n a t o r i u m *  s h o u l d  b e  r e p o r t e d  a s  i t e m  7.)

1 1. C O R R E C T I O N S .  J o i l s ,  r e f o r m a t o r i e s ,  d e t e n t i o n  h o m e s ,  h o f f w a y  
h o u s e s ,  p r i s o n s ,  p o r o l e  a n d  p r o b a t i o n  a c t i v i t i e s .

12 .  UTILITIE5 A N D  T R A N S P O R T A T I O N .  I n c l u d e s  w a t e r  s u p p l y ,  
e l e c t r i c  p o w e r ,  Tr a ns i t ,  g a s .  a i r p o r t s ,  w a t e r  t r a n s p o r t a t i o n  a n d  
t e r m i n a l s .■4. P O L IC E  P R O T E C T I O N .  D u t i e s  o f  a  p o l i c e  d e p a r t m e n t ,  s h e r i f f  s, 

c o n s t a b l e ' s  c o r o n e r ' s  o f f i c e ,  e t c . ,  i n c l u d i n g  t e c h n i c a l  a n d  c l e r i c a l
e m p l o y e e s  e n g a g e d  in p o l i c e  a c t i v i t i e s

1 3  S A N I T A T I O N  A N D  S E W A G E .  S t r e e t  c l e a n i n g ,  g a r b a g e  a n d  r e f u s e

5 FIRE P R O T E C T I O N  D u t i e s  o f  t h e  u n i f o r m e d  f i re  f o r c e  a n d  c l e r i c a l  
e m p l o y e e s  ( R e p o r t  a n y  f o r e s t  f i r e  p r o t e c t i o n  a c t i v i t i e s  a s  i t e m  6.)

c o l l e c t i o n  a n d  d i s p o s a l .  P r o v i s i o n ,  m a i n t e n a n c e  a n d  o p e r a t i o n  o f  
s a n i t a r y  a n d  s t o r m  s e w e r  t y t i e m s  a n d  s e w a g e  d i s p o s a l  p l a n t *

U .  E M P L O Y M E N T  SECU RITY
6  N A T U R A L  R E S O U R C E S . A g r i c u l t u r e ,  f o r e s t r y ,  f o r e s t  f i r e  p r o  
l e c t i o n ,  i r r i g a t i o n  d r o i n a g e .  f l o o d  c o n t r o l ,  e t c . .  a n d

P A R K S  A N D  R E C R E A T I O N  P r o v i s i o n ,  m o i n t e n o n c e  o n d  o p e r a t i o n  
o f  p o r k s ,  p l a y g r o u n d s ,  s w i m m i n g  p o o l s ,  a u d i t o r i u m s ,  m u s e u m s ,  

m a r i n a s ,  z o o ,  e t c .

^ O T H E R  f 5 p e c i f y  o n  P a g e  F o u r )

7.  H O S P I T A L S  A N D  S A N A T O R ' U M S  O p e r a t i o n  a n d  m a i n t e n a n c e  
o f  i n s t i t u t i o n *  f o r  i n p a t i e n t  m e d i c a l  c o r e .

FFOC FORM 164, APR 76 PAGE 1
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D. EMPLOYMENT DATA AS OF JUNE 3 0  
(Do not  i n c l u d e  e l e c t e d / a p p o i n t e d  o f f i c ia l s .  Blanks  will b e  c o u n t e d  a s  zero )

l .  FULL TIME E M P L O Y E E S  ( T e m p o r a r y  e m p l o y e e s  n o t  i n c l u d e d )

CO ANNUAL

SALARY

M A L E F E M A L E

JO
B

C
A

T
E

G
O

R
IE

TOTAL
N O N  HISPANIC  

ORIGIN ASIAN
OR

PACIFIC
ISLANDER

E

AMERICAN
INDIAN

OR
ALASKAN

NATIVE
F

N O N - H  I5PAN1C 
ORIGIN AS’AN

OR

AMERICAN
INDIAN

OR
 ̂ THO'. 'o-'Hs 

000
AOlUMNS^L B K J

A

WHITE

B
black

C
HISFANIC

D

WHITE

G
BLACK

H

M I G r A \  ■ C 

1

rc ' ?,r 
ISlANDER

J

A L A r k A N 
NAT-VE

K

' s 0  1 3  9

? J 0 5 9
Cr_ o 3 6 0 7 9

cO 
<  £* .1 8 0  9 9

y  l/l 5 10 0  12 9
U. Z
°  5 6 13 0 15 9 3 3 1

Q
< 7 16 0  24 9 14 12 2

8 25  0  PLUS
8 6 2

9 0  1 - 3 9

10 4 0  5 9

i/l II  6 0  7 9

Zo l 2 8 0 9  9

to
to I 3 10 0 12 9 6 6

o l 4 13 0 1 5 9 14 5 3 4 2
at
a. l 5 16 0 24  9 14 10 3 1

I 6 25  0  PLUS 1 1

l 7 0  1 3  9

18 4 . 0 5 9

to 19 6  0 - 7 . 9
Z
< 20 8 . 0  9 . 9
u
z 21 10. 0  12 9 2 2
I
u 22 1 3 0  1 5 9 19 13 3 3

23. 16 0 - 2 4  9 11 8 1 1 1
24 2 5 . 0  PLUS

25 0  1 3  9

26 4 . 0  5 9

27 6  0 7 9

>  UJ 20 8 0  9 9

d  > 29 10 0 1 2 9

s - 30 13 0 15 9
a.

31 16 0  24  9

32. 25  0  PLUS

3 3 0 1 3 . 9

34 4 0  5 9

i/i 3 5 6 . 0  7.9
<
z 3 6 8 . 0  9 . 9

<  u
a  co 37 10 0 - 1 2  9 17 1 4 ___5 5 2
a .  u j

U- 38. 13 0 - 1 5 . 9

Ow 39 16 0 2 4  9

4 0 2 5 . 0  PLUS

4 1 0 ) 3 9

4 2 4 0  5 9

43 6  0 7 9
u  U 4 4 8 0  9  9 34 2 16 16
o r i 4 5 10 0 - 1 2 . 9 81 6 2 58 14 1

46- 1 3 . 0 - 1 5  9 18 3 14 1
47 . 16 0 - 2 4  9

48.  S 2 5 . 0  PLUS
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REMARKS (List N a t i o n a l  C r i m e  I n f o r m a t i o n  C e n t e r  (NCIC) n u m b e r s  

a s s i g n e d  to a n y  Crimin al  J u s t i c e  A g e n c i e s  w h o s e  d a t a  
a r e  i n c l u d e d  in this report . )

I N C L U D E  LIST O F  A G E N C I E S  IN F U N C T I O N  1 5
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CERTIFICATION. I cert i fy  tha t  t h e  i n f o r m a t i o n  g i v e n  in this report  is c o r r e ct  a n d  true  to  
the  b e s t  o f  m y  k n o w l e d g e  a n d  w a s  r e p o r t e d  in a c c o r d a n c e  with a c c o m p a n y i n g  instruc
tions.  (Wilfully f a l s e  s t a t e m e n t s  o n  this r e p o r t  a r e  p u n i s h a b l e  by  l a w ,  U.S. C o d e ,  Title 18,  
S e c t io n  10 01 . )

n a m e  o f  p e r s o n  t o  c o n t a c t  r e g a r d i n g  t h i s  f o r m  

Louis A .  Hawkins
A D D R E S S  ( N u m b e r  a n d  S t r e e t ,  Ci t y ,  S t a t e ,  Z i p  C o d e )

120 E . Fifth Street 
Flint, Michigan 48502

TITLE
Equal Opportunity 

Officer (Employment)
TEL E P H ON E  N U M B E R  

A R E A  C O D E

(313) 766-7305

DATE

11/8/77

TY P ED  N A M E  /  TITLE O F  A U T H O R I Z E D  OF FI CI A L

Louis A. Hawkins, Equal Opportunity Officer

S I G N A T U R E

* ̂ ( U a$/a \A
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Appendix E

key to the code along with the affirm ative action program. The key need not be a part 
of the program  itself,  and the contractor m ay request that  the key be returned by the 
EO S once the review is com pleted  (.30).

T h e  regulations s ta te  that salary information is required for all job titles. 
H ow ever ,  the OFCCP does not require salary information for top level officials and 
m anagers  (th e  president, v ice  president, general m anager, for exam ple) .  T h is  is partly  
b ecau se ,  in m ost com panies, there are no minorities or fem ales  in those positions. Also, 
sa lary  inform ation  can be requested as needed (.30).

.10  41 C FR  § 6 0 2 . 11(a) .30 OFCCP D esk A udit Skills Course, Resource

.20  O FC C P D esk Audit Skills Course, Resource Book, page 28.
Book, page 27

H 4 0 7 0  LINES OF PROGRESSION
T h e work force analysis  must include an indication of lines of progression (.10). 

T h e term  “ line of progression” is often incorrectly interpreted in a very narrow sense to 
m ean  a lock-step arrangem ent where every em ployee m ust start at the bottom  and 
work his or her w ay  up the line within certain intervals of t im e. Such an interpretation  
leaves  out the m any  situations where promotional p a th s  are informal but fairly 
d efin ite .  E v e n  when anybody in the organization can bid on a job, experience in one job 
is often  a prerequisite  for p lacem ent. This informal typ e  of progression sequence must  
be in d icated  to insure that women and minorities have been and  continue to be given  
an equal opportu nity  to reach top positions (.20).

T w o  m ethods of indicating  lines of progression are com m on. One w a y  is to bracket 
those job t it les  in a d ep artm ent (already listed in descending order of pay)  that are a 
line of progression. The other is to provide information on line of progression in a 
footnote.

.1 0 4 1  C FR  §60-2 .11 (3 ).

.20 O FC CP D esk Audit Skills Course, Resource 
Book, page 29.

1) 4 0 7 2  LISTING EEO-1 CATEGORIES
M a n y  of the forms being used by consultants for work force analysis  call for the 

lis t ing  of EEO-1 categories for each job title. The regulations do not exp lic it ly  require 
th is  in form ation  on the work force analysis, but certain EEO-1 categories are identified  
as m ost  often  involved in underutilization problems (.10).  The EEO-1 categories are 
lis ted  below for your convenience, along with a num erical code that can be used on 
form s (num bered  1 through 9  in the sequence in which th e y  appear on the EEO-1 
Form ). Asterisks indicate the categories in which women and m inorities are most often  
found to be underutilized. A single asterisk refers to w om en, two to minorities, and  
three in d icate  that both women and minorities are likely to be underutilized.

1. Offic ials and M anagers ***

2. Professionals ***

3. T ech n ic ians  ***

4. Sales  Workers *** (except  that women are not genera l ly  underutil ized  in over-the-  
co unter  retail selling)

5. Office  and Clerical **

6. Craft  W orkers (Skilled) ***

7. O perat ives  (Semi-Skilled) *

114068 € 1 9 8 1 , C om m erce Clearing House, inc.
0 06  24



Conducting Self-Analysis 1135
8. Laborers (U nski l led )

9. Service Workers  

.1 0 4 1  CFR § 60-2  11

1) 4 0 7 4  ASSESSING DEFICIENCIES IN THE WORK FORCE ANALYSIS
There are two kinds of errors com m only m ade in preparing a work force analysis.  

Each  will result in different actions on the part of the OFCCP compliance officer. The 
more serious type  of error (or deficiency, technically),  which precludes thorough review  
of the aff irm ative action program, and which must be corrected by the contractor  
before the com pliance review can continue, involves such deficiencies as lack of salary  
information, lack of race and sex designation, and lack of incum bency totals  by job 
title.

The other kind of error, which is termed a “ paper and pencil” error and does not 
require im m ediate  correction, does not preclude effective review of the a ffirm ative  
a ction  program. The EOS who notes a “paper and pencil” deficiency, such as a failure 
to rank job titles in wage order, will notify the contractor during the next phase of the 
review (the onsite review) that the deficiency needs to be corrected.

W hen the O FCC P is asked for assistance in preparing a work force analysis, 
various suggestions will be m ade that are not part of the legal requirement and cannot  
be the basis of a finding of deficiency. Nonetheless,  it is good to keep in mind that the 
following are sought by the agency:

1. P ages  should be num bered (the entire a f f irm ative  action program should be 
num bered),

2. The d a te  of preparation of the work force analysis  should be given (it should be as 
close to the beg inning  of the A A P year as possible);

3. N o  more than one departm ent should be listed on a page (.10).

.10 OFCCP Desk Audit Skills Course, Resource 
Book, page 30— 31

Job Group Analysis 
H 4076

I n t r o d u c t i o n .........................................114078 Effect of Work Force Size on Jo b
Similar C o n t e n t .................................. If 408 0  G r o u p in g .......................................... 1(4086
Similar W a g e .........................................If 4082  Som e Techniques for Job
Similar O p p o r tu n i t i e s ........................K 4 0 8 4  G r o u p in g ..........................................1(4088

U 40 7 8  INTRODUCTION
A second w ay  of looking at the contractor’s work force is the job group analysis.  

T h is  is a grid showing all major job groups at the facility, with explanations for any in 
which minorities or women are currently underutilized. A “job group” is a collection of 
job t itles that have similar content, wage rates, and opportunities (.10). Sim ilarity  is, 
of course, a m atter  of some subjectivity.

E stab lish ing  job groups is the first step  in a process that eventually  leads to a 
d eterm in ation  of whether the proportion of women and minorities employed in each job 
group is about equal to the proportion of women and m inorities available for work in

Equal Em ploym ent Opportunity 4078
OD8—24
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Exam ples of Job Groupings  
C onsidering the S ize  of the Facility

EEO-1 Category — Official and Manager

Large firm (1000 & up)
Medium s ize  

firm ( 3 0 0  - 1 0 0 0 ) Small firm ( u n d e r  3 0 0 )

1. Executives

2. Department 
heads

1. Executives and 
Department 
heads 1. Managers

3. Managers 2. Managers

4. Supervisors of 
Exempt Personnel

5. Supervisors of 
Non-exempt 
Personnel

6. Maintenance  
Foreman

7. Production  
Foreman

3. Supervisors 
and Salaried 
Employees

4. Supervisor 
of hourly 
em ployees

> 2. Supervisors

EEO-1 Category — Professional

T. Sr. Electrical 
Engineer

2. Jr. Electrical 
Engineer

3. Sr. Mechanical 
Engineer

4. Jr. Mechanical 
Engineer  

Equal Em ploym ent O pportunity
5 5 2 —0 0

1. Electrical 
Engineer

2. Mechanical 
Engineer

> 1. Engineer

U 4 0 8 6
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