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ABSTRACT

This paper considers legis lative  investigatory process in 

Michigan. Specifically , a description of how that process operates on 

a day-to-day basis is provided through an historical perspective of 

state government and five legislative investigatory case studies. A 

framework for understanding this process is provided by an in i t ia l  look 

at Congressional investigatory process. By comparing Michigan's 

investigatory process to that operating federally , one can see that 

Michigan's investigatory activ ity  is pursued less vigorously, is more 

p o li t ic a l ,  and is more informal than its  Congressional counterpart.
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OVERVIEW

What was the extent of organized crime in the United States in 

the 1950's? Who k il le d  John F. Kennedy and why; was i t  the work of one 

deranged person or was i t  the result of a conspiracy? Was the National 

Guard acting responsibly during the Kent State Anti-War Demonstration 

which resulted in student deaths? Who knew what and when did they know 

the details about the Watergate break-in and subsequent cover-up? Did 

Gerald Ford possess the expertise and commitment to openness and honesty 

necessary to be appointed President of the United States? What was the 

extent and nature of B il ly  Carter's involvement with the Libyans or 

Richard Allen's entanglement with the Japanese? Providing answers to 

such weighty questions has been the responsibility of the United States 

Congress.

Congress performs this function through its  investigatory powers. 

However, from what source is authority for such investigations in itiated?  

How are they financed? What procedures are u tilized  in carrying out 

investigations? What are the possible outcomes? What are the benefits 

and drawbacks inherent in the process? Several hours in the library can 

provide one with at least cursory answers on how Congressional investi

gatory process operates. However, i f  one were to ask the same operational 

questions concerning the investigatory process u til ized  by a state 

legislature the answers would be scarce. Scarcer s t i l l  would be answers 

pertaining to the operationalization of that process in one's home state.
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Yet states engage in that process and often have the responsibility of 

answering questions just as crucial to the welfare and good management 

of their domain as is done Federally.

Thus when pursuing the who's, how's, outcome's, and u t i l i t y  of 

investigatory process for the state of Michigan the in i t ia l  result of 

research was unanswered questions. There was no state equivalent of the 

Congressional Record through which leg is la tive  investigatory action 

could be traced. There existed no formal description of how investi

gatory process worked. What was found to exist was a conglomeration of 

informal and poorly documented formal investigative proceedings. Only 

by studying a sampling of such investigations, interviewing actors 

involved in the investigatory process, and observing that process f i r s t 

hand could information be gleaned. I t  was through a combination of such 

methods that the information concerning the Michigan legislature's  

investigatory process set forth in this paper was gathered. By des

cribing and documenting the Congressional process i t  was possible to 

have a framework within which to examine the primary information gathered 

about leg is lative  investigations in Michigan. The result is a description 

of how the legis lative  investigatory process currently operates in the 

state of Michigan.



METHODOLOGY

In an era marked by in f la t io n , reduced governmental spending, an 

unbalanced budget, and critic ism  of government and the politicians and 

the bureaucrats who run i t ,  i t  is timely to explore the mechanism by 

which government investigates its  own workings. Due to Michigan's 

severe problems such a study is particularly  timely here. In seeking to 

explore this topic ,1 iterature  searches revealed that l i t t l e  information 

existed which described how states carried on legis lative  investigations. 

Such information consisted basically of recomnendations for improvement 

and standardization of process rather than an explanation of what really  

existed. Much of this data was also outdated. This area was clearly  

underexplored.

In an attempt to look specifically  at the Michigan legislature's  

investigatory process there existed no standardized resources. Con

sequently i t  became necessary to pursue data through new channels.

First Congressional investigatory process was studied to provide back

ground and a framework within which legislative process could be explored. 

Secondly, specific Michigan investigatory information was gathered 

through the use of interviews, case studies, and direct observation.

The case studies included are representative of the types of 

investigations in which the legislature engages. By comparing and con

trasting them i t  is possible to make some generalizations regarding the 

investigatory process i ts e l f .  I t  is the objective of this study to use
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such generalizations to describe the leg is la tive  investigatory process 

as i t  currently operates in Michigan. The process is largely informal 

and highly po litic ized . I t  is dependent on the interrelationship of 

many individual actors each operating out of his/her own p o lit ica l base. 

Since the body of this paper rests on primary research done in the late 

spring and summer of 1982 when the p o lit ica l climate, governing party, 

and many of the primary actors in Michigan's government were d ifferent  

than those existing currently, there may prove to be significant d i f 

ferences in the types, purposes, and scope of investigation in the 

ensuing years from those observations, case studies, and trends outlined 

here.

These differences do not invalidate the research which follows. 

They do, however, provide the perspective from which this research must 

be viewed. This research provides some historical documentation of the 

leg is la tive  investigatory process in the state of Michigan which can act 

as a touchstone for examining the future evolution of the state's  

investigatory process. The starting point for beginning to understand 

the Michigan process now or in the future is , however, the model provided 

by examining Congressional investigatory process.



THE CONGRESSIONAL MODEL

The f i r s t  step in understanding the Congressional investigatory 

process is to define what investigation is . One source defines investi

gation as any inquiry by any Congressional committee or subcomnittee 

that uses investigative procedures. The investigative procedures 

referred to include such things as formal examinations of records and 

calling and examining of witnesses.^ Investigations could be done for  

the purpose of: 1) fact finding for special and/or remedial legislation,

2) fu lf il lm ent of the Congressional watchdog function, 3) informing the 

public, and/or 4) resolving questions of conduct of an election or 

fitness of a member or other government o f f ic ia l .  Such a definition  

excludes legis lative  s ta ff  inquiries and is confined to the actions of 

the legislature i ts e l f .  Another source states that “the truth of the 

matter is that investigation in essence is a process not a single
3

definable instrument." This definition accounts for the fact that the 

process varies s itu a tio n a lly . Some investigations are done by standing 

committees and some by special committees. Some investigatory ac tiv ity  

is done as an adjunct of regular committee work and is seen as a routine 

part of Congress' lawmaking function. Other investigations pursue some 

special knowledge and are carried on via formal resolution. Some 

investigations are marked by hearings and formal subpoenas power others 

are not.^ “I t  (investigatory power) is highly adaptable in the details
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of its  r itu a ls . I t  is a most useful too l."  These definitions provide 

the description for a process which has no clear mandate.

Other than issues of membership and impeachment no formal 

constitutional authorization for Congressional investigations exists.

I t  is an implied power. Although precedent for investigation does exist 

within the British parliamentary system upon which our government is 

organized. From the beginning controversy existed as to how extensive 

investigatory power could be. S tr ic t  constitutionalists wanted Congress' 

power to investigate to be limited to impeachment and election disputes. 

While those interpreting the constitution broadly believed that there 

was an inherent power to investigate within the legislative function 

i t s e l f .  In 1792 the f i r s t  Congressional investigation occurred. I t  was 

an inquiry into an Army disaster in the Indian Territory .'7 This clearly  

established the investigative precedent on home tu rf  and marked the 

beginning of a new era of Congressional power. From that time challenge
o

was confined basically to specific investigations.

The courts have provided the only formal sanction to ongoing

Congressional investigations. After an e a r lie r  decision that had

whittled away at the scope of Congressional investigations the Supreme

Court gave the practice firm legal support in 1927. In a case arising

out of an investigation of the Justice Department Administration,

McGrain vs. Daughtery, the high court handed down this landmark decision.

We are of the opinion that the power of inquiry--with process 
to enforce i t — is an essential and appropriate auxiliary to 
the legis lative  function... A legis lative  body cannot legis
late wisely or e ffective ly  in the absence of information 
respecting the conditions when the legislative body does not 
i t s e l f  possess the required information--which not infrequently 
is true--recourse must be had to others who do possess i t . 9
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This formal acknowledgement confirmed the existing Congressional 

practice.

The process of legis lative  investigation changed in focus and 

scope over time. The f i r s t  investigations dealt primarily with t ra d i

tional legis lative privileges and members' fitness. Toward the end of 

the 19th Century c iv i l  and m ilita ry  a c tiv it ies  became the focus for  

inquiries such as the investigations of the Bank of the United States 

(1832 and 1834) and the General Land Office (1897) By 1880 the scope 

of investigation had broadened to include economic and social problems 

such as strike  breaking by the railroads (1892) and concentration of 

dollars in the money trust (1912-13).^  Between World War I and World 

War I I  the social and po lit ica l climate of the United States was 

changing. A fear of subversion by communists and communist sympathizers 

set in. This wave of fear continued to increase a fter  World War I I  

culminating in the Congressional investigation of Communist subversion 

begun by Senator Joseph P. McCarthy. Mr. McCarthy's inquiries began in 

1950 climaxing in 1954 with one of the f i r s t  televised Congressional 

hearings. Support for McCarthy's position dwindled, and he was not 

reelected in 1954. However, the McCarthy saga brought a new perspective 

to Congressional investigations. His grueling pervasive questioning of 

prominent individuals from a ll walks of l i f e  led observers to question 

how great a threat the investigative process posed to individual r ig h ts .^  

During the years following the McCarthy investigation much e ffo rt  has 

been devoted to finding means to safeguard the individual while s t i l l  

allowing Congress to perform its  investigatory function.
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Investigations have not only changed in scope, the investigatory 

process has grown in magnitude. As the exective branch grew, 

especially during the New Deal and post-World War I I  period, Congres

sional investigations increased in an attempt to oversee administrative 

actions and spending of appropriations.^ In the almost 150 years from 

1789 to 1938, 500 investigations were conducted. While during the 

1967-68 session of the 90th Congress, 496 investigations were conducted.^ 

Additionally, "growth of investigations can be documented by the growing 

amount expended on them.1,15 From 1910-1919 the Senate expended 300,000 

dollars for investigative purposes. Between 1951-1952 the Senate spent 

2.9 million dollars. While from 1967-1968 the 90th Congress (House and 

Senate together) expended 21,944,843 dollars. The amounts being spent 

on investigations were so great that they exceeded the statutory ceiling  

put on committee allotments. Consequently, the House and Senate began 

a llo tt in g  investigation monies through special authorizations. In 1973 

the special Watergate Committee alone was given 2,000,000 dollars. Since 

its  1792 beginning the investigatory process has evolved into a major 

Congressional function.

The purposes of investigation are broad and varied. Investiga

tions can be used as a mechanism for conducting research. They could 

act as a forum for presentments by lobbyists and others whose perspective 

could be instructive for lawmakers. Research could provide the basis 

for needed legislation. Investigations could also be used to oversee 

the increasingly complex executive branch. Examinations of election 

results and expenditures with the intent of discovering fraud could also 

be the aim of investigation. Investigations could be useful too in
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handling government personnel type issues such as: 1) the fitness of a

member to serve, 2) the fitness of a presidential appointee to take 

off ice , or 3) whether or not the president should be impeached. Addi

t io n a lly , investigations can be used to inform the public. Congressional 

investigatory function then can serve four major purposes: to leg is la te ,  

to supervise, to discipline, and to in form .^ These purposes when 

acted out can "...range from those that are clearly punitive to those 

specifically  designed to advance the interest of a particular depart

ment."^ Investigations can become forums for particular departments to 

be chastised or forums in which they can vindicate themselves or gain 

support. Investigations can also become battlegrounds. I f  an investi

gative committee chair and his/her members are hostile toward each 

other a battle  of wits can e n s u e A n  investigation can also serve to 

force a confrontation with the executive branch over release of informa

tion. Committees could abuse witnesses. Inquiries could turn into 

"fishing expeditions." "Investigations also offer an unrivaled oppor

tunity for po lit ica l advantage and publicity useful to elected 
1 Qo ff ic ia ls ."  These apparent outgrowths of investigations can, however, 

themselves be purposes for beginning an investigation.

Whatever the purpose of a Congressional investigation "the 

instrument for looking into every a f fa ir  of government is the leg is lative  

c o m m it te e .W h e th e r  standing committee, subcommittee, or special 

committee the committee provides the vehicle for inquiry. Procedural 

differences occur, however, depending on the type of committee conducting 

an investigation. Some investigative activ ity  is carried on routinely 

as a specific part of a comnittee's legislative functioning. Such
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investigations are provided for in both the Senate and House Rules, 

Regardless of whether i t  is a routine or special investigation that is 

called for the committee chair is central in determining the scope, 

focus, and degree of success a given investigation achieves. In the 

case of investigations carried out by standing committees the committee 

chair leads the investigation. As a matter of courtesy, investigations 

assigned to standing committees usually result in formation of a sub

committee with the person requesting the investigation as c h a ir .^  In 

the case of special cormittees the person proposing the investigation is 

named as chairperson.

This circumvents the seniority process that works in conmittee 
structure. However, some question exists as to whether the 
person proposing an investigation can really be objective in 
leading the search.22

Regardless of the inherent drawbacks and/or benefits in the type of

coFTmittee or chairperson conducting an investigation the procedural

stages are the same. Congressional investigations occur in three
p 3

stages: authorization, s ta f f  preparation, and public hearings.

The authorization stage is where the investigative process 

begins. I t  is the mechanism by which an investigation is sanctioned.

In the case of routine investigations existing Congressional Rules can 

sometimes provide sole sanction. In other cases a Senator or Congress

man can propose a resolution calling for investigation. The resolution 

must include the reason for the investigation, the degree of authority 

requested, and the scope. Such resolutions are referred to committee 

as any other piece of legislation would be. The committee considers the 

request for authorization and the expense necessary to implement the
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request. I f  approved by the committee the resolution is reported out 

and voted on by the whole chamber, A jo in t  resolution (request made by 

both houses) is voted on concurrently by both chambers. Many authoriza

tion requests die in committee, but those voted out are usually passed
24by the whole chamber and an investigation proceeds. I f  authorization 

is formally given a chairperson is selected according to procedure out

lined ea r lie r .  This part of the authorization stage is extremely

important, because "for the most part the chairman makes or breaks an 
25investigation." The chairperson also determines how best to u t i l iz e

s ta ff  in te ll ig e n tly . The chairperson determines the extent to which

every committee member has a chance to participate and develop questions
26free of party lines. I t  is the chairperson who sets the tone for the 

whole proceedings. Once o f f ic ia l  endorsement is given and the actors 

are determined the second stage of investigation, s ta f f  preparation, 

begins.

Staff preparation is a re la tive ly  new stage in investigative

procedure. In early investigations there was no s ta ff . At this time

inquiries were often informal and there was much blind blundering done
27with the hope of unearthing something useful. I t  was not until the

late 1800's and early 1900's that staffs began to be formed to do

research. I t  was not until the 1920's and 1930's that the practice of
28congressional reliance on s ta ff  was firmly established. Now "legwork" 

is done almost entire ly  by s ta ff  members who can number twenty or more 

for any given investigative e ffo rt .  Staff members can include attorneys, 

research assistants, clerks, editors, and specialists. S taff members 

can be permanent or permanent-temporary employees. Permanent staffers
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assigned to an investigation may be employed by a given lawmaker, a 

particular po lit ica l party, or some other governmental agencies. 

Temporary staffers may be individuals from the private sector whose 

expertise allows them the temporary appointments as an investigation 

sta ffe r . Permanent-temporaries are s ta ff  people who move around to help 

form the s ta ff  of one investigative e f fo r t  a fte r  another. The type of 

s ta ff  being u til ized  to conduct an investigation can severely a lte r  its  

tenor. Permanent staffers have more latitude and are less apt to be 

intimidated by a committee chairperson than temporaries who are appointed 

by the chair and owe him/her the ir  agreement in order to retain their  

appointment.^ Permanent-temporaries have often been charged with
or,

extending the length of an investigation to retain the ir  positions. 

Although the presence of s ta ff  is a defin ite  asset compared to the 

bumbling beginnings of investigation there are many variables associated 

with the ir  effective use. Situation dictates whether s ta f f  are to be 

part of the solution or part of the problem in pursuing an investigation.

Staff preparation paves the way for the final phase of the 

investigative procedure--the hearings stage. Not every investigative 

e ffo r t  reaches the hearing stage. Staff research might indicate insuf

f ic ien t reason to proceed to that point or may uncover some alternative  

method of proceeding. Whether the process actually culminates in a 

hearing or not the task is in i t ia l ly  approached with that end in sight. 

Although there can be and are departures from the norm generally the 

same pattern is followed in pursuing an investigation. First the 

problem is e x p lic it ly  defined. Then s ta ff  is allocated and assigned 

tasks. In doing this a need may be found and request made for additional
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s ta f f  and/or monies. A request for background and preliminary data is 

made from the Legislative Reference Bureau and liaison is established 

between the Bureau and the s ta ff .  Data is collected and assessed. I f  

desired hearings are then planned, expert witnesses are chosen and 

interested parties are invited to te s t ify . Pre-hearing conferences are 

held which provide focus for the hearings. Individual committee members 

are given the chance for input to develop particular points. Then 

questions are formulated. Supplemental witnesses are found to address
O ’!

any new issues. Hearings are then held and action taken. Action 

depends on the investigation's in i t ia l  purpose and could take the form 

of a formal report being issued, a b i l l  being drafted, the censuring of 

a member, etc. Hearings done in public reveal l i t t l e  new information 

not already uncovered by s ta ff .  "They do however act as a check on 

s ta ff  findings, provide accused a chance for defense, and inform and
oo

influence public opinion."

The procedural stages for an investigation are the same regard

less of the house of Congress in which i t  originates. Each house does, 

however, have its  own set of rules. In the Senate almost any Senator 

of the majority party can successfully propose an investigation i f  he/ 

she wishes. Two alternate vehicles are open to do this. F irs t, i f  a 

special committee is planned the Senator would seek the consent of the 

standing comnittee which would normally claim subject area jurisdiction  

over such an investigation. As a second choice the Senator desiring an 

investigation could work from within his standing committee and suggest

a special subcommittee.^ Any committee, however, " . . .s h a ll  adopt rules
34not inconsistent with rules of the Senate governing procedure." The
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Standing Rules of the Senate include a provision for authorization.

Each standing committee, including any subcommittee of any such 
committee, is authorized to hold such hearings, to s i t  and act 
at such times and places during the sessions, recesses, and 
adjourned periods of the Senate, to require by subpoena or 
otherwise the attendance of such witnesses and the production 
of such correspondence, books, papers, and documents, to take 
such testimony and to make such expenditures out of the con
tingent fund of the Senate as may be authorized by resolutions 
of the Senate.35

This authorization allows a Senatorial conmittee to carry on such

routine investigations as review of presidential appointments. Subpoena

power is thus automatically delegated to a l l  committees. Refusal of a

witness to respond to a subpoena or to be unresponsive i f  he/she does

appear to tes tify  opens such a witness to charges of contempt. Such

contempt charges were misused by both houses of Congress early in the

evolution of investigative power in an attempt to keep unruly witnesses

in the ir  control. Since 1945, however, contempt charges against a

witness testify ing in either house of Congress must be f i le d  in accor-
37

dance with the same criminal statute in a court of law. Other rules 

are also sim ilar in both houses. An example of such rules is the 

proliferation of regulations governing expenses. Informal investigations 

carried on within the scope of a standing committee's jurisdictional 

area are limited to a maximum of 5,000 dollars from the Senate contingent 

fund. Greater amounts can be drawn only through means of a resolution
38and complete budget review by the Committee on Rules and Administration.

In the case of investigations called for by resolution the resolution 

must include cost lim its which cannot be exceeded without a vote of the 

whole body.
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In the House Rules as well as those of the Senate an authoriza

tion provision for investigations exists. The House terms these as 

oversight responsibilities and mandates that

each committee other than appropriations and budget shall 
review and study on a continuing basis the application, 
administration, execution, and effectiveness of those laws 
or parts of laws, the subject of which is within the ju r is 
diction of that cornnittee and the organization and operation 
of the Federal agencies and entities having responsibilities  
in order for the administration and execution of in order to 
determine i f  such laws and the programs there under are 
being implemented and carried out in accordance with the 
intent of Congress.. .3 9

This rule is more specific than that of the Senate and strongly states a

perceived need for on-going day-to-day investigative responsibilities.

Such investigations as those outlined in this rule can exist and gather

research with or without reso lu tion .^  In the formation of a special

committee the Speaker of the House plays a pivotal role. The House

Rules state that a committee wishing to sponsor a special investigation

requiring expenditure of funds must present its  case to the Committee on

House Administration.^ However, i t  must f i r s t  be cleared with the

Speaker. His objection is tantamount to a veto, but his support acts as

source of power.

Whichever type of committee--standing or special--is  conducting 

an investigation in the House there is an abundance of specific rules by 

which i t  must abide. Hearing rules are outlined including rules governing 

when the committee can set, guaranteeing them subpoena power i f  neces

sary, and establishing procedures of testimony of members and other 

witnesses. Many rules such as a witness' right to counsel speak to the 

issue of individual rights.
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The rules of the House and Senate have not remained static  over 

time. Those rules described above are part of a body of procedural 

regulation that has been established through a lengthy evolutionary 

process. The rules changed most dramatically as a result of the Legis

la tive  Reorganization Act of 1946.

Prior to passage of the Legislative Reorganization Act the 
majority of investigations were carried out by special or 
select committees, with subpoena power established to conduct
the inquiry,42

In the case of these special committees when an investigation ended so
43did the committee. Its power ceased to exist. This discouraged on

going follow-up investigations. In response to this 1946 legislation  

the House of Representatives adopted a mildly worded code of procedure. 

I t  was limited reform designed to protect the status quo.44 Only a fte r  

the Legislative Reorganization Act of 1970 did the Senate committees 

adopt and publish rules of procedure such as those discussed above.46

The evolutionary nature of rule making can be better understood 

by looking specifically  at rules governing individual rights. In the 

early days of investigations few rules existed. Many investigations 

were informal and many were to ta lly  disorganized. Witness' rights were 

v ir tu a lly  ignored. The early establishment of subpoena and contempt 

powers by Congress made i t  easier to ignore individual rights. As 

mentioned e a r l ie r ,  the contempt power was so misused by Congress that 

individual rights were not jus t ignored they were often abused. The 

advent of the 1930's and the establishment of the House on UnAmerican 

Activities Committee refocussed the investigation from government 

o ff ic ia ls  and issues to the lives of private c it izen s .46 Investigations



17

of this type continued and reached a peak under the aforementioned 

McCarthy investigations of the 1950's. These types of investigations 

brought the issue of individual rights to the fore. The fact that 

television was coming into being and investigations were being televised 

made the general public aware of this important issue. A showdown 

between the leg is lative  and jud ic ia l branches occurred as individuals 

began to go to court and charge the Congress with violation of their  

rights. In 1957 the Supreme Court, without d irectly  citing the F irst  

Amendment, questioned the principle of Congressional prying into the 

lives of private citizens. In Watkins v. United States i t  was ruled 

wrong to "expose for the sake of exposure" and an indiv idual’s freedom 

of association and speech were considered invio lable . ^  This 6-1 

decision was the subject of much criticism. Two years la te r  in a 

similar case, Barenblatt v. United States, the court retreated from the 

Watkins decision. This pattern of advance and withdrawal is typical of 

the high court's involvement in Congressional investigations tra d i

tionally . When investigation is the issue the court has ruled on fine  

points of law rather than broad constitutional issues. Despite the 

fa ilu re  of the Supreme Court to consistently meet the issue head on 

individual court cases and public opinion did work together to remind 

Congress that individual rights were constitutionally based and, as 

guaranteed, "inalienable." Every c itizen is guaranteed, by the First  

Amendment, freedom of speech. This means that an individual cannot be 

called upon to te s t ify  to and be held accountable for po lit ica l opinions 

which he/she may hold. I f  the Congress attempts to force such testimony 

i t  is violating these F irs t Amendment rights. The Fourth Amendment
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precludes unreasonable search and seizure. Thus Congress could not 

abuse individuals’ rights in securing material evidence such as docu

ments. The Fifth  Amendment insures that an individual cannot be forced 

to give testimony i f  i t  w il l  incriminate him/her. This right must be as 

r ig id ly  inspected in a Congressional hearing as i t  is in a court of law. 

This amendment is the most used and abused by witnesses. Such abuses by 

witnesses and even greater abuses in other areas by the Congress called 

for reform on both s id e s .^

In 1954 the House of Representatives called for the establishment

of unified investigative procedures called the "Fair Play Act" which was
49included in the House Rules. The “Fair Play Act" included such

individual rights as the right to counsel, right to defend oneself

against charges, and treatment of witnesses with courtesy.^ The Senate

passed no "Fair Play Act" in 1954. A code similar to that established

in the House was proposed and defeated. Instead reconmendations were

made and accepted for the Senate Rules to be changed to include some

rather banal charges such as: 1) any person f e l t  damaged by his/her

committee testimony could te s t ify  on his/her own behalf or f i l e  a sworn

statement, 2) only by committee authorization could testimony given in

closed session be released publicly, 3) each witness would be advised in

advance as to the subject of an investigation and a witness could request

that a television camera not be turned on him/her while giving testimony
51with the comnittee members present ruling on the request. These sug

gestions and eight others comprised the Senate's much diluted equivalent

of the Houses' action. Treatment of witnesses was le f t  to the discretion
52of individual conmittees and procedure varied greatly. Although
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outside pressure brought less stringent rule changes in the Senate than 

in the House, both recognized that the ir  investigative powers were not 

to be without lim its ; individual rights had to be respected. The 

individual rights issue serves as an example of the pattern of evolution 

observable in other rule making changes as they relate to investigation.

Congress is bound by many rules arrived at in some very complex 

manners. However, as the individual rights issue il lus tra tes  Congress 

does not function as an entity  apart. Congress must f u l f i l l  its  investi

gating function while interacting with the jud ic ia l and executive 

branches of government. The involvement of the Supreme Court in Congress' 

a b il i ty  to investigate f i r s t  occurred in 1881 almost 100 years a fte r  the 

practice started. The high court has trad it iona lly  held back when 

ruling on cases concerning investigatory process. Even after their  

involvement began in 1881 their decisions were generalized and often 

provided l i t t l e  direction. I t  was not until 1927 one hundred th ir ty -  

five years a fte r  the f i r s t  investigation that the Supreme Court o f f ic ia l ly  

sanctioned Congress' right to investigate in the aforementioned McGrain 

vs. Daughtery case. On individual rights issue too the Court has dragged 

its  feet. The Supreme Court and lower courts may have ruled in favor of 

individuals whose rights had been violated by a Congressional committee, 

but i t  would not consistently step into the Congressional domain and 

draw specific boundaries for the ir  authority to conduct investigations.

The influence of the courts on investigating process is rea l, however, 

even i f  i t  has been slow, e rra tic , and often indirect in exercising that 

influence.
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In its  dealings with the Executive Branch Congress has had more 

head-on confrontations. There has always been running battle  over whether 

or not the Executive had to supply Congress information as i t  carried on 

investigations. Congress takes the position that agencies within the 

Executive Branch for which they mandate and appropriate funds should be 

obligated to f u l f i l l  the ir  requests for information. However, precedent 

until recent years showed that in such battles the Executive Branch had 

consistently won. Reasons for their victory are rooted in such concepts 

as national security and m ilitary  and diplomatic secrecy.^3 Confiden

t ia l i t y  is considered necessary for actors within the Executive to have 

a free exchange of ideas. For any of these reasons a President can 

refuse to hand over information or invoke what is termed Executive 

Privilege. Executive Privilege can result in a President being able to 

hide necessary information or can be a protection for genuinely confi

dential information. Executive Privilege has been much debated, but 

never with such ferocity as during the 1973 Watergate investigation.

After a complicated series of court battles President Nixon was f in a lly  

ordered in July, 1974, to surrender tapes which the Watergate committee 

had requested over a year be fo re .^  The revelations contained in the 

tapes seemed to confirm witness's testimony that Nixon had participated 

in the Watergate coverup. The bitterness that surrounded the investiga

tion caused Executive Privilege to be viewed by many as a dangerous tool 

allowing the protection of the guilty . This attitude toward Executive 

Privilege and the Supreme Court ruling against Nixon mark a major victory 

for the Congress in its  on-going battle with the Executive Branch.

Today we are a l l  seeing the fa l l  out of the Watergate Investigation.
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Thus, often le t  alone by the courts and now bolstered by negative 

attitudes toward Executive Privilege the Congress, while allowing 

consideration for individual rights, has even broader arenas in which 

to pursue investigations.



INVESTIGATIVE PROCESS--A CONTROVERSY

The Congressional model of investigation has evolved over the 

past 190 years in an atmosphere marked by controversy. Controversy 

existed in i t i a l ly  over whether or not Congress should be allowed such 

an unmandated right. Once that issue was favorably resolved controversy 

has continued over the procedures with which i t  conducts investigations. 

Confrontations have been faced with the Judicial and Executive Branches 

as to whether or not Congress does in specific incidents violate the 

constitutional principle of separation of powers through the exercise of 

investigative power. The controversy now seems to be how far can 

Congress go in its  u ti l iza t io n  of its investigative right.

In the 1920's Woodrow Wilson outlined an extremely broad scope

for Congressional investigative ac tiv ity .

I t  is the proper duty of a representative body to look d iligently  
into every a f fa i r  of government and to ta lk  much about what i t  
sees. I t  is meant to be the eyes and the voice, and to embody 
the wisdom and w ill of its  constituents. Unless Congress have 
and use every means of acquainting i ts e l f  with the acts and the 
disposition of the administrative agents of the government the 
country must be helpless to learn how i t  is being served; and 
unless Congress both scrutinize these things and s i f t  them by 
every form of discussion, the country must remain in embarrassing 
crippling ignorance of the very a ffa irs  which i t  is most impor
tant that i t  should understand and direct, The informing 
function of Congress, says Wilson, should be preferred even to 
its  leg is la tive  function.55

Wilson envisaged investigatory activ ity  as a tool to uncover data,

discuss i t ,  and most importantly to inform the public of its  findings.

Such information giving is the bulwark for public feedback to and
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involvement in the ir  government. The proven merits of Congressional

investigation cannot be ignored.

Investigations have gathered information for possible future 
leg is lation , tested the effectiveness of past legis lative  
action, inquired into qualifications and performance of members 
and la id groundwork for impeachment proceedings.56

Wilson's description of the assets of Congress' investigatory

function ignores the po lit ica l rea lit ies  of its  implementation. "By

their very nature investigating comnittees have become the focal point
57of partisan s t r i fe ."  Investigations can be used to exploit individuals 

and situations. Individual lawmakers' desire for popularity, attention  

or publicity can be the impetus for an investigation. An investigation 

can also be the arena in which one lawmaker's pet programs are allowed 

to shine or a place where another's individual hates can be aired.

Party politics can result in a struggle to be the f i r s t  to in i t ia te  a 

popular investigation. Politics can also determine efforts to bring to 

l igh t information one party may not wish uncovered. Overlapping respon

s ib i l i t ie s  between committees can cause a struggle for control. Politics  

also influences the decision to establish a special committee or rely on 

a standing committee to pursue any given investigation. This is

especially crucial in the Senate where standing committees are by nature
58very conservative.

Investigative process has been much debated as having more 

negative qualities than positive ones such as Wilson describes. Noted 

journalis t and po lit ica l philosopher, Walter Lippman, voiced his agree

ment he spoke of " . . . th a t  legalized atrocity , the congressional investi

gation, in which congressmen, starved of their leg is la tive  food for 

thought, go on a wild and feverish manhunt, and do not stop at
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CQ
cannibal ism. However, defenders of the investigative function are as 

steadfast as the two opponents. One such defender was Harry S. Truman. 

Before becoming president Truman achieved national fame as head of a 

World War I I  Senate Special Committee to investigate the National Defense 

Program. He said to the Senate in 1944, "in my opinion, the power to 

investigate is one of the most important powers of Congress, The manner 

in which this power is exercised w ill largely determine the position and 

prestige of the Congress in the fu tu re ," ^  Truman defends the process, 

but also points out the crucial pivotal point in any assessment of 

investigative a c tiv ity — "the manner in which i t  is conducted." Contro

versy w il l  continue to brew over the failings and merits of investigative  

ac tiv ity . Perhaps, however, those arguments would be more cogent i f  

focussed on, as Truman suggests, the ways in which investigation is 

performed.



THE INVESTIGATIVE PROCESS IN STATE LEGISLATURES

"In 1789 the states were the creators of the Federal Government; 

by 1861 the Federal Government was the creator of a large majority of 

the s t a t e s . I n  many areas such as investigatory process that trend 

has continued. The Federal model has tru ly  fathered the investigative  

procedure at work in the states. Investigative power is implied as 

ancillary  to legislative power at the state as well as the Federal
CO

level. The same court cases which legitimized investigations by 

Congress provide sanction for state legislatures to conduct investiga

tions. Each state pursues use of its  investigative function somewhat 

differen tly . For example in some states, such as Ohio, the legislature  

does not rely on implied status or court sanction for its right to 

investigate, instead i t  is expressly granted that right through state 

s ta tu te .^

In a l l  states though dimensions of investigative power, as at

the federal level, are interpreted very broadly.

Inquiries concerning effective administration of existing laws, 
checking des irab ility  of new laws, surveying a state's social, 
economic, or po lit ica l system for defects which the leg is la 
ture may need to remedy, and probing into departments of 
government to expose possible waste, inefficiency, or corrup
t io n ^

are a l l  aspects of investigative a c tiv ity . The purposes for which a 

state legislature carries out an investigation are the same as those 

underlying Federal problems: getting information necessary to enact
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leg is lation, inquiring into management of administrative agencies, 

examining the quality of members, and informing the public.

As is true Federally the structure for pursuing investigations

at the state level is the committee. Legislative investigations can be

in it ia ted  by single house resolution, jo in t  house resolution or statute.

As at the Federal level resolutions cannot be so broadly written as to

allow a committee to define its  own authority or to independently choose

the direction and focus of its  a c tiv it ie s .

Comnittee authority is limited to: 1) authority which the
legislature i t s e l f  possesses, 2) authority which is delegable, 
and 3) adequate guidelines within which i t  must exercise its
power.65

In pursuit of information state legislatures u t i l iz e  the subpoena 

just as Congress does. The legis lative  right to compel evidence is 

implied according to an 1821 court ruling in Anderson vs. Dunn, although
c c

some states, l ike  Mississippi, exp lic it ly  grant i t .  In u t i l iz in g  the 

subpoena and compelling evidence state legislatures have had to deal 

with the same knotty issues of contempt, and individual rights, as were 

confronted federally. The results too have been essentially the same.

In cases of contempt state legislatures retain the right to enact the ir  

own punishment or u t i l iz e  the existing criminal statutes. In practice 

i t  has proven to be cheaper and more expeditious to u t i l iz e  the existing 

criminal statutes. Strong respect for individual rights seem to exist 

uniformly in state legislatures.

Although s im ilar it ies  between state legislatures can be assumed 

in general terms i t  is almost impossible to do so in specifics. Rules 

governing investigations d if fe r  greatly from state to state and con
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sequently any attempt to make comparisons with Congressional rules is 

ludicrous. States are, however, aware of the disparity between the 

procedures by which they carry on investigations. In 1968 the Council 

of State Governments sponsored a conference at which leg is la tive  investi

gatory process was studied. The report from that conference documented 

the historical evolution of the concept of investigation and developed 

a l i s t  of suggested principles to guide the conduct of leg is lative  

investigation. These recommendations dealt with specific suggestions 

concerning resolutions, committee membership and quorum, rights of 

witnesses, testimony, and recordkeeping among other things. However, i t  

was a guide not a mandate and as such was not binding on any state. How 

many or how few of these suggestions have been incorporated into the 

investigative procedure of any state would require an individual look at 

each. Some states are more proficient in u t i l iz in g  the process well 

than others.

However, even the states more proficient at carrying out investi

gative procedures are not as active at i t  as Congress is . Many states 

do not have fu l l  time legislatures and consequently do not have time, 

influence, or expertise to actively investigate. Other burdens also 

exist which are common to fu l l  and part time legislatures alike . One 

example is the fact that unless a legislative committee is created by 

statute i t  cannot function between legislative sessions.67 This rule 

would tend to destroy some corrmittees and sap the ir  strength. Such a 

weakening of committee forcefulness could also act as a contributing 

factor in making legislatures less active than Congress in pursuing 

investigations.
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In addition to the degree of investigative a c tiv ity  another con

trast between state legislatures and Congress is the degree of politics  

that permeate the process. The motives of investigators are more open 

to suspicion and are more apt to be p o lit ic a lly  based at the state than 

at the Federal l e v e l . T h e  reasons for this are many and varied.

Being closer to home than a congressman a state leg is lator is apt to 

find himself/herself more open to scrutiny, more tied to his/her con

stituency, and thus more apt to be reactive and po litica l rather than 

proactive. There is also less professionalism among state legislators  

than is practiced by Congressmen. Again one can look to the part-time 

status of many state legislatures as a contributing factor. Even in 

those states which do have fu l l  time legislatures many have not had the 

time, climate, or respect to build professional status. In absence of a 

fu ll-t im e  commitment and/or professional standing and in the fu l l  f i r e  

of public opinion i t  is not uncommon for state legislatures to make 

p o lit ic a l ly  motivated decisions. Although these examples of comparisons 

and contrasts between state and federal process are far from exhaustive 

they do document the rea lity  of a weaker but Federally molded investi

gatory process operating at the state level.

Recognizing that investigatory process is weaker at the state 

than at the Federal level i t  is interesting to explore the alternatives  

to leg is lative  investigation. One alternate is the legislative council. 

The leg is la tive  council movement began in Kansas in 1933.^9 Councils 

have sprung up in many states and have diminished the need for leg is la 

tive investigatory committees. The councils are information gathering 

agencies that feed data d irectly  into the legislature. In some states
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councils have subpoena power which increases th e ir  a b i l i ty  to gain 

information. Their research reports are often accompanied by recommen

dations for legis lative  action. Councils are independent of party lines 

and can thus unearth less biased information and possibly result in less 

p o li t ic a l ly  based decision-making. Councils are a particular boom to 

part-time legislatures that must operate within tight time constraints. 

With or without the presence of a council a legislature can exercise two 

other alternatives to conducting in-house investigations. One option is 

to request the governor to make an inquiry on the legislature's behalf. 

This is particularly useful when investigating a specific agency. "A 

legislature may also memorialize Congress to investigate a matter whose 

ramifications touch the interests of the state.



LEGISLATIVE INVESTIGATORY PROCESS AS IT  OPERATES IN MICHIGAN

The Michigan legislature has been as plagued by problems as any 

other state legislature. For a long time i t  was the brunt of much 

po litica l criticism  by Democrats and Republicans a like. In the post 

World War I I  period the legislature was dominated by Republicans. Thus 

an era of conservatism pervaded the legislative proceedings especially 

in the Senate where there seemed to be an indifference to the economic 

and social problems of a growing industrial population. The post World 

War I I  period was also marked by a tug-of-war between executive and 

leg is lative  prio r it ies

Gradually the state constitution came under criticism as well.

I t  contained many conflicting and inoperative amendments and seemed too 

rig id  in its  fiscal provision. The legislative apportionment formula in 

the constitution was no longer f i t t in g .  Requirements for terms (2 years) 

were considered too short and elections were considered too many in 

number. In 1948 and 1958 attempts had been made to call a state con

stitu tional convention to revise the existing document, but neither 

attempt succeeded due to the in a b il ity  to secure a majority vote of the 

citizenry in a general e le c t io n .^  Not until 1961 did the voters give 

approval to a convention to revise a constitution which dated back to 

1908. After much d iligent work the new constitution, under which 

Michigan s t i l l  operates, was ra t if ie d  April 1, 1963. I t  went into e ffect  

January 1, 1964. I t  contained many productive overall changes some of
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which were: a consolidation of government departments, establishment of

a Civil Rights Commission, and a provision stating that a l l  judges have 

legal training and a l l  courts be courts of record.

Additionally, changes occurred which d irectly affected the 

legislature and ultimately its  a b i l i ty  to investigate. First new appoint

ment rules were established which better represented the new population 

distribution. Secondly, the terms of the governor and Senators were 

extended to four years; representatives retained the ir  already existing 

two year terms. The extension of the terms for Senators allowed 

increased continuity and s ta b il i ty  of activ ity  including investigation. 

Third, the Auditor-General ceased to be an elective appointment, but 

rather was made a legislative appointment responsible to the legislature  

not to the executive as had been the case in the past. The new system 

was established to give the legislature a mechanism through which to see 

that funds appropriated by the legislature were in fact expended 

according to the ir  intent. Fiscal post-audits and performance audits
7 0

were to be of a l l  departments, branches, agencies, and institutions. 

Through these means both quantitative and qualitative (operational 

effectiveness and/or performance) could be evaluated. Fourth, a Legis

la tive  Services Bureau was formally established. I t  was designed to be 

a bipartisan leg is lative  council to supervise research and draft b i l ls .

In reference to these changes one prominent legislative leader of the

day commented that "we are beginning to have the tools with which to
74become more inquis itive."

Shortly a f te r  the constitutional changes in 1966, a legislative  

salary hike was enacted. Salaries rose to $15,000 annually; $2,500 of
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which was for expenses.^ During the early 1970's another significant  

change was beginning. Legislators began acting on the ir  legal a b i l i ty  

to become fu ll-t im e  public servants, "In Michigan there is no defin ite  

set number of days that the legislature may remain in session. The 

legislature stays in session until i t  finishes its  work and then recesses 

or adjourns."^ I f  the legislature adjourns i t  is unable to hold another 

session until the next January unless summoned into special session by 

the governor. Such a special session is to act on only the specific 

issue for which the session was called. I f ,  however, the legislature  

recesses i t  can reconvene as part of its  regular session i f  called back 

by the jo in t  action of the majority leaders of the House and Senate.^

In the 70's the legislature began to recess rather than to adjourn and 

its  fu l l  time status was gradually established.

This change was accompanied by an expansion of s ta ff .  The ratio  

of six legislators to one secretary dropped as additional secretaries 

were hired. The legislature began to move into the Capitol as the execu

tive branch moved out. Overflowing that fa c i l i ty  other buildings were 

acquired to house the expanding leg is lative  branch. In 1973 the legis-
70

la tive  research s ta ff  was added. 0 Today every state leg is lator has a 

minimum of one fu l l  time s ta f f  person who acts as secretary and con

stituent problem solver. Legislators who are committee chairs are 

granted an additional s ta f f  person as a committee aide. Technically a ll  

legislatures also have access to the legislative research s ta ff .  In 

re a l i ty ,  however, i t  is dominated by the party in power.

The results of a l l  these changes have been a legislature which 

is noticeably d ifferent. "Legislators today are younger, better-educated,
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and much better compensated than their predecessors."79 One could argue 

about the relative significance of the factors that caused these changes, 

but that would generate l i t t l e  that was productive. I t  is ,  however, 

important to realize that not everyone sees these changes as positive.

Many see fu ll-t im e  status and increased legis lative  salaries as

leading to possible problems in the legislature. There is a fear that

fu l l  time status w il l  cause a lack of the perspective legislatures had

when they were the farmer-legislator or the factory-worker legislator.

The new legislators might be subject to fewer conflict of interest

problems, but the result could be openness to greater pressure from their

home d is tr ic ts . An additional fear is that higher salaries w il l  bring
80disinterested professional payrollers into the legislature. Whether 

any of these fears do materialize into real problems in state government 

is a question which can only be answered by longitudinal observation.

In the state of Michigan the last twenty years has been marked 

by significant changes in state government. For the legislature many of 

these changes have been structural and effect its  very foundation. The 

result has been observable operational changes. The legislature's power 

has increased vis-a-vis the executive and judicia l branches. This means 

the legislature is now much more able to exert i t s e l f  and effectively  

u t i l iz e  its  right to investigate. In the case studies and observations 

which follow types of investigations, procedures used to investigate, 

barriers to successful investigations, results of investigations, and an 

alternative to the existing process w ill be illus tra ted .



CASE STUDY I 

ROUTINE INVESTIGATION AND LEGISLATION

The most common type of investigations are those preceding pas

sage of legislation. Routinely when b i l ls  are introduced and assigned 

to a committee the issues involved in the b i l l  are investigated and 

discussed. As a result of investigative findings and po lit ica l positions 

the b i l l  can be reported out as written, revised with a substitute b i l l  

being accepted and reported out, or i t  can be dropped completely.

An example of this process can be seen by tracing a house b i l l  

to amend the vehicle code. A b i l l  to establish new restrictions on 

vehicles carrying certain flammable liquids was introduced in the spring 

of 1982 to modify restrictions which had been passed e a r lie r  and were to 

take effect in 1983. The b i l l  which was introduced in the house by 

Representative Francis R. Spaniola was formulated on the basis of new 

research findings and the la test t ra f f ic  accident figures. House B ill  

5597 as orig ina lly  introduced was referred to the Standing Committee on 

Roads and Bridges. After discussions and examination of the research a 

substitute b i l l  was adopted, reported out of committee, passed on the 

f loor of the House, and sent to the Senate. The origin of the b i l l  and 

its  substitute were based on investigations. Independent research done 

by the Highway Safety Research Institute of The University of Michigan, 

reports compiled by the Fire Marshall Division of the Department of 

State Police, and t r a f f ic  accident s tatis tics  provided the factual data

34



35

upon which decisions were made. As part of the b i l l 's  passage process 

the House Legislative Analysis Section prepared an information sheet on 

the b i l l  for a ll legislators. I t  contains a statement of the problem, 

synopsis of the contents o f the b i l l ,  pro and con arguments, and posi

tions held by various interested parties (see Appendix A). This 

information sheet was available to a ll  House members before they voted. 

Later when the b i l l  reached the Senate floor the same fact sheet was 

available to help Senators in making the ir  decision.

However, before the b i l l  reached the Senate floor where i t  was 

passed, i t  had to go before the Senate Standing Committee on Transporta

tion. The b i l l  was sent to the Transportation Committee and a formal 

hearing was held. Having observed the hearing i t  was interesting to see 

the formal procedures used. Anyone wishing to speak about the b i l l  had 

to f i l l  out a card stating his/her reason for desiring an opportunity to 

speak. These cards were given to the committee clerk who, at the instruc

tion of the conmittee chair, called those giving testimony. At this 

particular session the small hearing room was f i l le d  to capacity mostly 

with representatives from various facets of the trucking industry.

The audience waited impatiently for the committee to assemble. 

There was barely a quorum, and the committee chair was the last person 

to arrive. One House aide reflected that i t  was not unusual for Senate 

committees to keep Representatives introducing b i l ls  waiting. By the 

time the hearing was called to order the House of Representatives had 

already called their afternoon session to order. Representative 

Spaniola who was, out of courtesy, allowed to tes tify  f i r s t  was limited  

in the time he could spend speaking, because he f e l t  pressure to return
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to his own chamber to vote on b i l ls  coining to the floor there, Spaniola 

gave a brie f testimony and le f t .  His aide remained to give additional 

testimony. The University of Michigan professor who conducted the 

original informational study gave the only testimony against passage.

A representative of the Fire Marshall's office supported the b i l l  as did 

representatives of the truck manufacturing industry. Spaniola's aide 

and other representatives of the trucking industry made one-line state

ments in support and passed the ir  opportunities to formally te s tify  as 

i t  became overwhelmingly clear that the bulk of the testimony favored 

the b i l l .  The Senators asked only one or two questions and quickly 

voted the b i l l  out of committee unanimously. I t  was so cut and dried 

and the trucking companies had lobbied so hard that Spaniola la te r  

commented he was afraid he had unknowingly proposed something that had 

some as yet hidden benefits for someone.

This scenario may not be typical of a l l  committee hearings on 

b i l ls ,  however i t  does i l lu s tra te  the procedure used. The University 

research, Fire Marshall's report, and t ra f f ic  statis tics  were sources of 

information. The hearing represented an investigation of those facts 

and an opportunity to weigh the different conclusions provided and make 

a formal decision.

This hearing also illustrates the politics involved in the 

investigative procedure. Lobbyists for the trucking industry, a tru ly  

biased and self-interested group, were allowed to make the ir  views heard. 

Much money was expended by the industry to support a b i l l  which they 

f e l t  would eventually improve their industry's profit  picture.

Another type of politics il lustra ted  here is the possible use
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for delaying a hearing. In this case the b i l l  was not in jeopardy. 

However, i f  the b i l l  had been in jeopardy s ta ll in g  and lim iting a spon

sor's testimony by creating a time and responsibility conflict could be 

used as a ploy to weaken a sponsors' chance for passage. The subtleties 

of the formal process: where people s i t ,  lateness of the chairperson, 

the order in which people are called to speak, etc. can be tools to 

intimidate or in other ways influence a hearing's outcome. Although 

committees routinely use the investigative process to become informed 

and make more reasoned and productive decisions many other variables 

influence the final outcome of a committee hearing on proposed leg is la

tion.

An Understanding

In the type of investigation which ultimately resulted in the 

passage of House B il l  5292 Substitute H-4 no special resolution was 

required. The standing comnittees did not u t i l iz e  nor need subpoena 

power; witnesses came w ill in g ly . No extra s ta ff  was required so no 

additional financing was needed. The investigation done prior to the 

b i l l  being written and during its  consideration for passage was simply 

an extension of the legislature's power to make the law and required no 

special action. Such investigations have become the routine ac tiv ity  of 

a l l  standing committees of the legislature.



CASE STUDY I I  

A TASK FORCE AND LEGISLATION

Another mechanism for investigation is the task force, A task 

force is a group designated to study a given problem and propose a 

leg is la tive  remedy. Its work differs from that of a standing committee 

because its  investigation occurs prior to the proposal of legislation. 

Bills  proposed by a task force are s t i l l  investigated, discussed, and 

studied, by a standing committee in accordance with the process described 

in the f i r s t  case study. A task force also differs from a standing com

mittee in that i t  is formed to consider one issue only and then disbands.

An example of such a task force is the House of Representatives'

U t i l i t ie s  Task Force. I t  was established in July of 1980 by the Speaker

of the House, Bobby Crim, and served at his w i l l .  The task force was

composed of six members a l l  of whom were also members of the House

Standing Committee on Economic Development and Energy. The committee was

headed by co-chairpersons Jack Gingrass, chair of the Committee on
81Economic Development and Energy, and William Ryan. The Speaker made 

this choice of members because they were like ly  to be the most informed 

about u t i l i t i e s '  issues, and they were among those who would ultimately  

report legislation out to the House floor. Their involvement from the 

inception could expedite the process. Expediency was also a factor 

which caused the Speaker to appoint only six out of the seventeen members 

of the standing committee.82 To have appointed a l l  seventeen members
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would simply have been too unwieldly.

The purpose of the task force was to devise legislation to 

resolve the pressing problems surrounding the u t i l i t ie s  industry and its  

provision of service. Both the u t i l i t ie s  industry and the consumers had 

problems which they had previously attempted to resolve by proposing 

legislation. However, neither side could garner enough support to pass
oo

the ir  proposals. a The u t i l i t ie s  companies, United Auto Workers, the 

86,000 members of the Michigan Citizen*s Lobby, and Michigan Legal 

Services a l l  clamored for solutions. In response Speaker Crim estab

lished the U t i l i t ie s  Task Force to act as a forum in which compromises 

could be developed. Under the guidance of the task force members 

representatives from a l l  interested groups were heard and an atmosphere 

of give and take was established which fa c il ita te d  the trading o ff  of 

bits and pieces of issues to make gains on other issues. The u t i l i t ie s  

industry, for example, claimed i t  took too long to get rate increases. 

Consumers, however, said they could not support expediting the rate 

increase process without something such as a shut-off protection clause

for low-income families in return. Compromise such as this could result
84in legislation that would benefit a l l .

The task force's f i r s t  accomplishment was L ife line Legislation 

(1980/81). L ife line Legislation established the principle that every 

family should have within its  means a certain amount of e le c tr ic ity  per 

month. That l i f e  line block was to be set and made available at a cost 

that represented only 85% of its  production cost. Each successive block 

of energy used was to cost an additional amount representing an increased
oc

percentage of its  production cost.
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From this beginning the task force worked for over two years to 

devise six specific pieces of legislation. HB 5527 was proposed to 

eliminate the automatic adjustment clause for gas u t i l i t ie s .  The elimina

tion of fuel adjustment and purchase power clauses were proposed in HB 

5528. These b il ls  were combined into one when they reached the Economic 

Development Committee. HB 5529 was a rate b i l l  designed to streamline 

the process by which u t i l i t ie s  can receive rate re l ie f .  In return a 

consumer's b i l l ,  HB 5530, was proposed that would guarantee low-income 

families service as long as they paid 15% of their monthly income for 

u t i l i t ie s  whether or not that 15% covered actual usage. Consumer advo

cates also pushed for HB 5531 and HB 5532 (Appendix B). The f i r s t ,  the 

Siting B i l l ,  calling for public hearings prior to the building of any new 

power plant, was dropped by the standing committee. The second b i l l  

called for a few cents a month to be taken from everyone's e lectric  b i l l
Q C

to be deposited in a fund to support u t i l i t y  advocacy.

Once these b i l ls  were drafted the work of the task force was 

over. The b il ls  were then referred to the Standing Committee on Economic 

Development and Energy. All six b i l ls  were reported out of committee in 

the fa l l  of 1982. However, only the b i l l  to eliminate the automatic 

adjustment clause actually became law (Appendix C). All of the others 

fa iled  to be passed, and any plans for reintroducing them are as yet 

unclear.

An Understanding

The task force brought experts and knowledge together to investi

gate a problem for which there were no easy solutions. Costs paid by
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u t i l i t y  companies have risen d rastica lly , but at the same time infla tion
87has lowered consumer's purchasing power. Consequently, developing 

legislation to address both these issues was a Herculean task. However, 

through investigation solutions were proposed which attempted to solve 

at least a portion of everyone's problems.

Although a task force is in rea lity  a special committee i t  is not 

established by resolution. Neither does i t  possess subpoena power. I t  

is weaker than those committees established through resolution, because 

i t  exists and can be dissolved at the speaker's w i l l .  This weakness is ,  

however, one of the task force's greatest assets. Since i t  requires no 

leg is lative  consensus, but rather is the w ill  of one man/woman i t  can be 

marshalled quickly to meet an immediate need. The task force is indeed 

a unique vehicle through which to conduct investigation.



CASE STUDY I I I  

WRONG-DOING, INVESTIGATION, AND CHANGE

Rumors, constituent complaints, and one's own observations of

incidents that seem out of line can a ll  be signals to a legis lator that
88wrong doing exists within a given government agency. Once such a 

suspicion exists a legislator has open to him/her the option of demanding 

by resolution, an inquiry. Such a request must document the problem and 

define the scope of the inquiry. I f  his/her peers concur and the resolu

tion passes an investigative committee can be appointed.

Such was the case in February of 1975 when Representative Gary 

Owen introduced HR 103 calling for an investigation of the Department of 

Licensing and Regulation (Appendix D). This investigation was the third  

one to be done of the Department. Rumors and complaints led to media 

attention, recognition and coverage. The incidents which created the

furor were charges of misconduct in the administration and scoring of
89the examination to license builders. These allegations led to an 

investigation by the Attorney General. That investigation was quickly 

followed by a probe into department finances by the Auditor General's
O f )

Office. Questions were s t i l l  le f t  unanswered. Since Representative 

Owen headed the subcommittee responsible for oversight of the Department 

of Labor in which the Department of Licensing and Regulation was housed 

he had a vested interest in the problems being unearthed and introduced 

the resolution.
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The Speaker of the House named Owen as committee chair and

appointed five others to serve with him. ( I f  this investigation had

occurred in the Senate the Majority Leader with the Minority Leader's

input would make appointments.) Staff people were also assigned: a

member of the Judiciary Committee S ta ff,  a member of the Democratic

Research S ta ff, a member of the House Fiscal Agency, and clerical 
91sta ff .  The s ta ff  represented a balance of s k i l ls .  This process took

months.

Once formally established the committee's f i r s t  function was to

hold general public hearings allowing whistle blowers a chance to speak.

They also c la r if ie d  issues and helped give the comnittee direction. The

scope of the investigation was great. There were 35 separate licensing

boards to review and a separate public hearing was held to address 
92each. Since the Auditor General and the Attorney General had already

held investigations they were aware of people who had information useful

to the committee. They extended a "command performance invitation" to

such people who attended and shared their knowledge. During this and

a ll  subsequent stages of the investigation the committee also had the
93cooperation of department head, Beverly Clark. The public hearings

provided a good beginning.

The next stage of the investigation was to conduct private in ter-
94views under oath with approximately 30 people from the department.

Each interview took one-half of a day. The interviews were taped and

attended by as many committee members as possible although not a l l  s ta f f

attended a l l  interviews. One s ta ffe r , Ms, Farmer, worked sixteen hours
95a day at this stage of the investigation.
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The tool used to fa c i l i ta te  these indepth interviews was the 

subpoena. At this time investigating comnittees were routinely given 

subpoena power. (In the Senate standing committees as well as special 

committees require a resolution to be granted a subpoena.) Yet no form 

for a leg is lative  subpoena existed. The committee, using the Attorney 

General's subpoena form as a model had to draw up its  own. Although 

witnesses came w il l in g ly ,  subpoenas were offered as a means of protection 

against a supervisor's reprisal. However, due to the cooperation of the 

department head only one subpoena was actually issued. This committee 

marked the last time that subpoena power was automatically given. Only 

after documentation that lack of subpoena power is an obstacle to in for

mation gathering can a committee now get subpoena power.

The Owen committee suffered no such obstacles, however, and con

tinued to gather data. During this round of interviews license applicants 

were again heard. They te s t if ie d  as to whether or not they f e l t  their  

profession should be licensed as well as giving information on the 

licensing procedures i t s e l f ,  i . e . ,  how long i t  took to get a license. 

Additionally, the department's hearing procedure was examined not only 

from the applicant's point of view, but from the perspective of a ll  

those d irectly  involved in fa c il i ta t in g  the procedure.

The thoroughness used in getting testimony was just as rigorously 

applied to the task of gathering documentary evidence. In i t ia l ly  letters  

from state employees addressing the issues of the investigations were 

solic ited. Letters from license holders were also gathered. Budget 

data dating several years back was requested for study. Per committee 

request, licensing revision plans were being received. The committee



45

also referred applicant complaints to the department and demanded

responses. This process indicated that department understaffing made
97speedy handling of license requests almost impossible. In addition 

the committee gathered and studied administrative rules governing

licensing and regulation to see that each rule complied with the law and
98had been promulgated according to the Administrative Procedures Act.

New tests such as those available through the Educational Testing

Service were studied and compared to existing tests.

The testimony and documentary evidence were carefully studied

with an eye toward making recoirmendations to improve the operation of

the department. Although wrong-doing had been evident from the beginning

and proven during the investigation the inquiry never took on a purely

punitive a ir .  The committee wanted wrongs righted. However, the ir  real

goal was to make recommendations and propose legislation for a better

functioning more productive licensing department.

Throughout its  tenure the committee kept excellent records of its

proceedings. Upon finishing its  work a fu ll  report was written for the

House. Copies of that report were f iled  in the State and Detroit

lib ra r ie s , Legal Services Bureau, and with the Council of State Govern-
99ments and National Conference of State Legislatures. Such thorough 

recordkeeping is not the legislative norm.

The committee was able to contribute to an improvement in the 

functioning of the department. One result of the committee's efforts  

was that six occupations including horology (watch making and clock and 

watch repair) were no longer required to be licensed. Cosmotology and 

barber licenses were combined into one. These changes helped streamline
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procedure. Also a complete department reorganization occurred volun

ta r i ly  with centralization of ac tiv it ies  increasing productivity. An 

examination writing unit was formed. A testing unit was developed to 

make sure a l l  questions were being asked in a valid format. Much more 

use was made of regulation and national exams. This centralization plus 

standardization of testing made the process operate more expeditously. 

Increased efficiency was not without its  price tag, however. The 

department’ s budget almost doubled in order to get the needed s ta ff  to 

operate speedily and systematically.

Recommendations concerning licensing boards were also made and 

accepted. Boards were decreased in number. Composition of boards were 

changed to include one-third lay people on each. A recommendation was 

also made that more minority group members and women be appointed to f i l l  

board seats

Rule making procedures too were the subject of recommendations. 

Due to committee scrutiny and suggestions departmental rules are better 

promulgated today. A recommendation was made and la ter a piece of legis

lation proposed to revamp the hearing process spelled out in the 

Administrative Procedures Act. This change called for a ll  hearing 

officers to be placed in one unit of the Department of Management and 

Budget with subunits to be developed on the basis of expertise.101 

This is s t i l l  to be acted upon. No change has been implemented yet.

The committee may not have accomplished a ll of its  goals, how

ever, i t  did succeed in improving the day to day operation of the 

Department of Licensing and Regulation. Its  investigation was well- 

planned, thorough, and productive in the recommendations made. The fact
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that much of the change implemented was done without passage of legis

lation illustra tes  again the impact of the cooperation of the department 

chief. This type of cooperation is not a standard feature in a ll  

investigations, but certainly fa c i l i ta te d  this comnittee's job.

An Understanding

The investigation through resolution described here illustra tes  

the process through which a special investigation is in it ia te d . This 

example il lus tra tes  the authorization, s ta ff  preparation, and hearings 

stages that are part of the Congressional investigatory process. Here, 

as is true Congressionally, authorization is required. Authorization was 

provided by resolution and had the backing of the whole House so the 

committee pursuing this investigation was stronger than the task force 

in Case Study I I .  However, the Speaker's influence is s t i l l  present in 

this type of committee, as il lus tra ted  by his involvement in choosing 

the chairman and committee members. The s ta ff  preparation phase of 

investigations can also be likened to the Congressional model. The 

s ta ff  does the scout work, gathers the data, prepares for the hearings, 

and gives lawmakers information upon which to base their decisions. The 

hearings described in this example d if fe r  somewhat from the Congressional 

model described e a r lie r .  In this case hearings are not merely the forum 

in which s ta f f  findings are disclosed. They are also used at the onset 

of an investigation as a primary source of information. The other unique 

thing about this investigation was the meticulous nature of the record 

keeping and the number of agencies. Many legislative investigations are 

poorly documented and finished reports never reach the Legislative
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Services Bureau or State Library where legislators and the ir  aides could
102have future access to them. Even so a ll  special investigative com

mittees s t i l l  provide a good basis for tracing leg is la tive  process and a 

useful source of comparison with the Congressional model.



CASE STUDY IV 

WRONG-DOING, INVESTIGATION, AND NO CHANGE

Personal knowledge of wrong-doing and rumors stimulated an 

investigation of Medicaid fraud in 1976. This probe was in it ia ted  by a 

State Representative. He was alerted to the problem by a friend who 

worked in the Bureau of Medicaid within the Department of Social Ser

vices (DSS). The Representative's friend brought him information about 

vendors who owed the state money. The state never collected on these

monies yet continued to allow these same vendors to keep b il l in g  the
103state for services delivered under Medicaid. Many of the people

involved in this fraud were the same people who were extremely c r it ic a l

of welfare recipients while feathering the ir  own nests through defrauding 
104the system.

This Representative began quiet inquiries. He then received a

le t te r  from the United States Attorney of the State of Indiana which

stated that people in high places in the State of Michigan had their
105hands in the Medicaid t i l l .  This le tte r  stimulated the legislator to 

investigate more thoroughly. Additional contacts were developed in DSS. 

Information was gathered from welfare recipients and b il l in g  clerks in 

doctor's offices. This preparation took months and was done by the 

Representative himself and his office s ta ff ,  the people he could trust. 

During this period the Representative showed the Indiana le t te r  to some 

people outside his inner circle as a means of testing the waters. This

49
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action, however, was the turning point in his investigative e f fo r tJ 0 6  

The Representative was about to request a solution when the 

Speaker appointed a special committee naming him as chair. However, 

this undercut the lawmaker's e ffo rts , because fa ilu re  to have the 

investigating conmittee established by resolution weakened its  position. 

Two other actions quickly followed. A "sleezy senator" was able to pass 

a resolution for a similar investigation .^^ The Senate committee never 

uncovered anything substantive and quickly died. This was believed to 

be a ploy to make i t  seem as though the department was being thoroughly 

i f  not overly investigated. At about the same time DDS head, Dr.

Dempsey, announced a complete departmental reorganization. "This is a 

neat bureaucratic t r ic k ,  because although l i t t l e  happens i t  takes the 

punch out of an in v e s t ig a t io n ." ^

However, the Representative did proceed with the investigation 

even in the face of these and other problems. A member of the American 

Medical Association (AMA) contacted him and offered to help. When the 

AMA member arrived, however, he pumped the Representative for information 

and le f t  giving no assistance or any promise of future cooperation.

Later the Indiana le t te r  which was so v ita l to the lawmaker's contention 

of fraud mysteriously disappeared from the locked f i l e  cabinet in his 

o f f ic e J 09 During this time period he also received phone calls  

threatening his l i f e . ^ 0 The Representative was not going to be scared 

o ff  and he proceeded more determinedly than ever.

The lawmaker's determination was not enough to keep the committee 

from disintegrating. As an appointment committee they had no subpoena 

power, and that is a significant weakness for a committee investigating
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fraud. The greatest weakness was the committee members themselves.

They did not have the ir  chairperson's interest, commitment, or deter

mination. Attendance was so poor that the committee never had a quorum 

present. Regardless what information might be unearthed i t  was useless 

i f  committee members were not present to hear i t .  The committee died 

with l i t t l e  information ever being brought to l igh t. The lawmaker f e l t  

this was due to the fact that advantage was taken of his innate decency. 

He b it te r ly  stated that he would have got further had he gone on a witch 

h u n t j^  The committee was never able to act on any of the facts they 

did discover, because of lack of a quorum. The conmittee ended without 

bringing about any productive change. The Representative recently talked

to his original DSS contact who said that the extent of fraud going on
11?is worse than before the thwarted investigation began.

An Understanding

Substantial ju s tif ica tio n  and good advance preparation does not 

ensure an investigation's success. Many variables not mentioned in the 

Congressional investigatory model can effect a committee's chances for 

success. The Congressional model specifically  points to the importance 

of choosing a committee chair. This example, however, il lustra tes  that 

the appointment of members is equally important. I t  is easy for the 

Speaker to be hoodwinked into making bad appointments by legislators  

convincing him that the person pursuing the investigation is on a 

vendetta. A conmittee chairperson cannot effect action without a quorum 

of the membership. Being beat to the punch in calling for a resolution 

is defin ite ly  a po litica l maneuver which can undermine an investigation.
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Additional investigations and departmental reorganization described here 

are also examples of po lit ica l ploys which can be used to k i l l  an 

investigation. Although this was a sensitive investigation and compli

cated to pursue its  chances of success may have been increased i f  the 

legis lator who had in it ia te d  i t  had had a stronger po litica l support 

base from which to operate.

This Representative now has more seniority and is currently the 

chairperson of an important standing committee. He has gained grassroots 

supports from constituents throughout the state, He has increased his 

a b il i ty  to activate change. This lawmaker feels that today he has 

greater strengths and his legislative peers could not "screw around" 

with him anymore and he would be more able to pursue a successful
1 1  *3

investigation. The learnings which this Representative gained since 

1976 are instructive to us as well. These past learnings and his current 

record of success show how important po lit ica l clout can be when pur

suing an investigation. The Congressional model may provide a starting  

place for understanding investigation, however, i t  is only a beginning. 

The variables which are part of the day to day rea lit ies  of legis lative  

ac tiv ity  are equally important in understanding how investigations are 

conducted and what the ir  outcome w ill  be.



CASE STUDY V 

WRONG-DOING AND INFORMAL INVESTIGATION

The dissatisfied voices of constituents can cause a big reaction 

in a leg is lator's  o ff ice . When the multitude of voices include a local 

businessman and his disgruntled employees the legislator may find i t  

necessary to become proactive not just reactive. This was the position 

in which one leg is la tor found himself in the spring and summer of 1982, 

Vince Mulanaphy was the operator of the Owosso based Michigan 

Interstate Railroad. He ran the old Ann Arbor Railroad which employed 

many people in the leg is la tor's  87th D is tric t  and affected ra il  employees, 

grainery operators, and sand and gravel suppliers along the entire  

western side of the state. Although the state owned, with the exception 

of one small section, the ra il  Mulanaphy owned the Ann Arbor's ro lling  

stock and was under contract to the Michigan Department of Transportation 

(MDOT) to run the line . Mulanaphy's contractual problems did not just  

suddenly appear fu l l  blown in the spring of 1982. Mulanaphy had had 

during the tenure of his contracts with MDOT an opportunity to see the 

Department operate firsthand. He had observed mismanagement of projects 

and funds and witnessed waste. After doubling the amount of his rolling  

stock Mulanaphy was faced with MDOT's non-compliance with track rehabili

tation clause in its  contract with him and f e l t  firsthand results of 

MDOT's misconduct. Early on Mulanaphy had shared his observations and 

problems concerning MDOT with his Representative and his aide. The
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aide, with leads from Mulanaphy and permission from the Representative, 

had begun gathering data about MDOT's misconduct.

The aide's f i le s  included specific incidents of MDOT mismanage

ment. One example was MDOT's fa ilu re  to buy the small section of the 

Ann Arbor i t  did not own. Instead that section of the line was leased 

from Grand Trunk for amounts which would have paid the purchase price 

many times over. Another example of poor management was money invested 

for rehabilitation of a line which was abandoned shortly afterwards.

The Lake Michigan ferryboats which were a Northern link of the Ann Arbor 

were also mismanaged. Old ferries were scrapped and replaced by a new 

tug-barge system which never ran, because of its  high operating costs.

The growing f i le s  included letters  to and from MDOT o f f ic ia ls ,  in te r 

office memos, and copies of Attorney General rulings on MDOT's interpre

tation and implementation of state law.

The leg is lative  aide also discovered that he was not the only 

person interested in looking into MDOT a c tiv it ie s . He pursued his 

relationship with a member of the House Fiscal Agency. This fiscal agent 

had been examining MDOT's budget and accounting system for several years.

MDOT is unique in that the gas taxes which fund i t  do not go to 

the general fund, but go instead directly to the department. This by

passes the leg is la tive  appropriations system other departments must go 

through to get th e ir  monies. Since there were fewer checks on MDOT 

the fiscal agent had cause to examine MDOT's budget closely. In doing 

so he discovered that even though MDOT was required to submit its  program 

plan including expenditures to the legislature for approval that process 

did not replace the greater watchdog nature of the appropriations
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process. His search led him to suspect that MDOT was using its  "7700" 

account as an il lega l slush fund in which unexpended monies could 

accumulate and be used la te r at the department's discretion. The 

fiscal agent also suspected that MDOT was keeping more than one set of 

books. This too he labeled as i l le g a l .  His suspicions could not be 

proven with the data he had at his disposal.

Changes in state laws designed to close any loopholes which 

would allow a department to engage in i l leg a l accounting practices caused 

others with suspicions concerning MDOT to see the problem as solved.

The fiscal agent, however, s t i l l  observed discrepancies in MDOT 

accounting after passage of the new laws, An Auditor General's investi

gation was also done and the formal report was issued in the spring of 

1982, This report credited MDOT with the corrections they had made to 

comply with new state laws. A few problems with the ir  system were also 

reported. When the Auditor General f i r s t  proposed the investigation the 

fiscal agent shared some of his suspicions and suggested certain docu

ments which the Auditor General's Office should request from MDOT. 

However, the Auditor General was able to secure few of these documents. 

Consequently, the fiscal agent f e l t  the report to be inconclusive. How

ever, those unaware of the background looked at the report and saw the 

department as clean. These problems were barriers to further investi

gation.

I t  was not until the shutdown of the Ann Arbor in May that MDOT 

was brought back into the spotlight. The Representative's office became 

overrun with calls from 1 a id -o ff constituents and their families, union 

leaders, business owners, and of course Melanaphy. A demonstration was
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planned. Hundreds arrived wearing buttons with the slogan "Get Annie 

Off Her Fannie" and urging that the Ann Arbor line  be reopened 

immediately. The Representative reserved the House chambers for them to 

meet and gave them a forum in which to a ir  the ir  grievances. He 

arranged for MDOT chief, James Kellogg, and many legislators to speak. 

After the general meeting he arranged for leaders from MDOT, ra il  

carriers, and the legislature to ta lk . This was the f i r s t  of his 

attempts to bring a reconciliation of differences and get the railroad  

running again.

The result was weeks of negotiations. The press was fu l l  of 

stories about "Annie." MDOT attempted to blame the fa ilu re  of the line  

on Mulanaphy. They pursued negotiations with other carriers such as 

Beth Andrus' Michigan-Northern. These other negotiations were pursued 

with the knowledge that MDOT would have to pay compensation to Michigan- 

Interstate for contract violation in addition to paying a new carrier. 

Negotiations dragged on. During this time the Representative's aide 

attended sessions and kept him informed. Then the lawmaker proposed 

a plan which bore his name to resolve negotiations impass. I t  looked 

viable and acceptable to a ll  sides, but at the last minute i t  f e l l  

through. Finally MDOT opened the contract to competitive bidding with 

Beth Andrus and Michigan-Northern coming in with the low bid. I t  was 

clear she did not have the ro lling stock and manpower to run the lin e ,  

but was assigned the contract anyway. The Ann Arbor ran b r ie fly  and 

shut down again. Michigan-Northern lost the contract and a fte r  months 

the line was s t i l l  shut down and people were s t i l l  out of work. Finally 

Mulanaphy and Michigan-Interstate got the contract back again and
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reopened the line. This lengthy irresponsible process wasted state tax 

dollars.

Having been an intern in the Representative's office  from May to 

mid-July many of these incidents were observed firsthand. While nego

tiations proceeded I was given the job of following up on the fiscal 

agent's suspicions to see i f  they could be further documented. The aide 

attempted to better organize the mountain of material concerning MDOT 

which was piled in a corner of his o ffice . Negotiations kept in te r 

fering with this task. Putting out fires  became more important than 

building a case.

Through interviewing people at the Department of Management and 

Budget and the Office of the Auditor General i t  was possible to confirm 

most of the fiscal agent's suspicions (Appendix E). The interviews were 

not hard evidence but proof that the probe was going in the right 

direction. Also during this time both the fiscal agent and the aide 

discovered that a member of the Democratic Research s ta ff  assigned to 

the Speaker was also interested in MDOT. He began pumping them for 

information, but they gave l i t t l e .  They were afraid to trust him yet 

they needed to know what he knew. They sparred but neither side actually 

shared anything.

The exact purpose for gathering a l l  this data was unclear. 

Originally i t  seemed that the information would be used as ju s tif ica tio n  

to f i l e  a resolution calling for a complete investigation. Later i t  

appeared that the information would be used to force MDOT chief, James 

Kellogg, to resign. Neither of these things happened. Whether or not 

the information was used as leverage at any point during the Ann Arbor
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negotiations is not known. Other than that possible use no application 

seemed to be made of the data. Certainly no formal action was taken.

The fiscal agent attempted to get legis lative  support for an extensive 

probe by the appropriations committee. On a Friday i t  looked as though 

he had succeeded, but by Monday i t  was clear he would get no support.

The reasons for his fa ilu re  to muster support or the Representative's 

inaction are unknowns.

One could speculate on the reasons. Maybe the fiscal agent's 

fa ilu re  to gain support was due to misconduct by people in higher places 

than he had realized. Maybe the lawmaker's inaction was due to the fact 

that Annie did not get moving again and the pressure was o ff  him per

sonally. Maybe the lawmaker's past fa ilu re  in leading an investigation 

made him gun shy. Maybe unearthing of this information was just 

untimely. I t  occurred just before the summer recess of an election year 

in which the Republican incumbent William Mi H i  ken was stepping down as 

governor and chances were good that a Democrat could capture the seat for 

the f i r s t  time since the 1960's. Everyone wanted to campaign. I f  the 

Democrats won gubernatorial appointees such as Kellogg would l ike ly  be 

gone and i f  the Democrats were unsuccessful the mountain of information 

pointing to misconduct within MDOT would s t i l l  be there. These are 

speculations of what might have stopped these men. All of them may be 

p art ia l ly  right or none of them might be. However, they are a ll  specula

tions based on the politics surrounding the situation and whatever the 

real reasons they are p o lit ic a lly  based.
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An Understanding

The investigation described in this case study is d ifferent from 

a ll the others. I t  was not done as part of a legislator's  lawmaking 

duties. Neither was i t  done by virtue of resolution. This investigation 

was not even done by committee. This is an example of an informal s ta ff  

inquiry. The fiscal agent's inquiries could be seen as part of his 

oversight duties, however, he probed far more extensively than is 

ordinarily expected of one in his position. His decision to pursue this 

investigation was independently made not ordered by the subcommittee to 

whom he reports. The Representative became involved in the investiga

tion, because of constituent complaints. The Representative gave his 

aide a free hand to pursue what factual information concerning MDOT he 

could. The aide became very immersed in the investigation and then his 

attentions were, by necessity, redirected to the Ann Arbor negotiations. 

His inquiries were s t r ic t ly  informal, however. People being questioned 

began to wonder why the Representative whose committee chairmanship was 

to ta lly  unrelated to transportation, was so interested in MDOT's internal 

workings. Other than the Auditor General's report a ll the information 

collected about MDOT was done outside of the investigative process and 

the procedures used to implement i t .  Nowhere in the Congressional model 

is there a parallel to this case study. Yet legislators and s ta ff  

people say this informal type of investigation is the most used in 

Michigan today.



COMMENTARY

Legislators and s ta ff  people seem to have some common views about 

leg is lative investigatory process. Other than the routine investigation 

of a standing conmittee prior to passage of legis lation, investigation 

does not constitute one of the Michigan legislature's primary functions. 

One aide commented that in his six year tenure as a committee aide he 

has never been involved in a policy type of investigation. Others com

mented on the decline, especially in the last two years, of special 

committees to pursue investigations. More investigations are conducted 

by standing committees. This move away from the special committees 

avoids overlap, better u tilizes  s ta f f ,  and saves m oney.^

Investigation seems to have taken on the form of on-going over

sight. In the Senate a formalized attempt to require periodic and 

microscopic oversight by passage of Sunset Legislation fa iled in 1979. 

Even without that legislation there has been some greater use of the 

Appropriations Committee in conducting oversight in the Senate. 

Appropriations b il ls  for education, for instance, go f i r s t  to the 

Standing Committee on Education for recommendations before going to the 

Committee on Appropriations. All standing committee chairs are now 

asked for recommendations on their area before appropriations b i l l  are 

acted on by the Committee on Appropriations. Such interchange of 

information makes meaningful evaluation of proposed programs and 

expenditures easier for the appropriations committee. Response to these
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changes have been positive and a movement is again afoot to push for
] i c

formalized oversight legislation.

One representative has jokingly suggested to his colleagues that

the f i r s t  six months of each session be devoted to oversight with no
11 filegis lation other than appropriations b il ls  being acted upon. How

ever, this suggestions brings home to his peers how important he thinks 

oversight is . He recognizes that the Senate has made greater progress 

in linking committee input to appropriations decisions. In the House 

this happens only in the area of education and that is accomplished only 

because of the strength of the chair of the Committee on Education.

This same representative does not, however, see the need for legislation  

to correct the problem. His remedy is for the legislature, through its

innate a b i l i ty  to form standing committees, to create a Joint Standing
118Committee on oversight and implement the concept immediately. One 

committee aide observed that the legislature is weak in its  a b i l i ty  to 

investigate or force compliance with regulations. He stated that the 

only club the legislature has is appropriations and lawmakers did not
11Q

use i t  well. Maybe the current moves in the House and Senate w ill  

cause a change in this assessment in the future.

The move to a new format for investigations seems to be rooted 

as strongly in politics as i t  is in expediency and good economic 

principles. Many negative comments were made concerning the po litica l 

nature of investigations. One aide noted that many more resolutions 

calling for investigations are introduced than are passed and result in 

actual investigations. Most resolutions for investigations are in tro 

duced for po litica l reasons. I f  there is a problem in his/her d is tr ic t
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a leg is la tor might call for a special investigation to look into i t
120knowing that i t  w ill  not get support of the fu l l  House. However, the

attempt alone is often enough to le t  the legis lator o ff  the hook and

calm the homefront.

In other cases investigations in it ia ted  for the purpose of

bringing swift movement toward reform may really  not be oriented to the

problem at a l l .  They can instead be po lit ica l moves to put an issue to

rest. However, enough can often be done so rapidly that people's

vision is clouded and they are le f t  unaware, for a while at least, that
121the problem s t i l l  exists.

Even i f  an investigation is genuinely pursued i t  is s t i l l  

wrapped in po lit ics . The appointments of the chair and members are 

inherently p o l i t ic a l .  In the case of investigations pursued by the sub

committee of a standing committee politics would govern appointments.

The committee chair chooses the subcormrittee with the idea that i t  w ill
122report back according to his/her wishes. In the case of a special

committee the Speaker of the House or the Majority Leader of the Senate

may, by precedent and courtesy, be stuck with appointing the person who

in it ia tes  the resolution as committee chair. However, when i t  comes to

appointing members to a committee he/she w ill choose cooperative and

supportive members only i f  he/she himself/herself supports the investi-  

123gation.

I f  an investigation is p o lit ic a l ly  harmful to the establishment

i t  w il l  be thwarted. I t  is the belief of one representative that over

the past 2-3 years the Speaker of the House has worked hand in glove
124with executive branch to stop investigations. The real or perceived
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presence of such po litica l barriers to investigation may be responsible

for the greater use of informal s ta ff  investigations. In this way enough

information can be uncovered to force agencies or individuals into

mending the ir  ways without jeopardizing one's efforts by subjecting them
125to the po lit ica l games of the formalized process. Staff information

gathered informally can produce change informally ( i . e . ,  a change in an
125agency's procedural rules) explained one Senator.

Investigation is not as viable a process in Michigan as i t  is 

federally. Tightening of money and politics seem largely responsible.

The strength and sk ills  to make i t  work well do not seem to be present. 

Yet interesting alternatives are being worked on which may provide on

going oversight that can act as a preventive measure against agency 

mismanagement. I f  so the need for policing type investigations would be 

a ll  but eliminated. Only time w ill reveal the changes which are 

evolving.



A VIABLE ALTERNATIVE?

Clearly, the investigative process is plagued with a variety of 

problems. Since that is the case an examination of an alternative to 

the trad it ion a l, Congressionally framed investigative process is in 

order. Since i t  has already been proposed and is again being studied 

for reintroduction the aforementioned Sunset Legislation w ill be looked 

at as a viable option.

Sunset Legislation or formalized oversight is necessary, because 

the standing committees do not provide the function well. B ills  requiring 

corrective legislation do come out of standing committees, but they tend 

to be personalized in nature. There is no systematic method for access 

to the committee chair. No institu tional process for oversight exists 

within the standing committee.

The concept of Sunset Legislation was promoted by a Colorado 

based group called Common Cause. Although the Colorado model represented 

a starting place i t  could not be transported and superimposed on the 

Michigan legislature. Instead a bipartisan study committee, in which 

Senator Gary Corbin was instrumental, attempted to adjust the concept to 

f i t  the structure of the Michigan legislature. Unique parts of Michigan's 

structure such as the Auditor General responsible to the legislature  

could become an important element in the design of our own Sunset Legis- 

1ation.

The Michigan proposal that was f in a lly  decided upon called for a
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12-member jo in t  sunset review committee. I t  was to be composed of the 

chairpersons of the Senate and House appropriations committees and five  

members from each chamber, two of whom were chairpersons of standing 

committees and two who were members of the minority party. Action by 

the review committee could only be done with concurring majorities of 

the members from each chamber. The purpose of the committee would be to 

obtain and review data concerning the organization and structure of state 

government. Annually every governmental agency would have to submit 

program data including objectives, program changes, s ta ff  allocation, 

budget, etc. The committee would then evaluate each agency on the basis 

of the same standard criterion and a formal report issued.

The study conmittee suffered l i t t l e  dissention until the issue 

of termination dates was reached. The conmittee f in a lly  decided to

include termination dates. However, in order to get support of the fu l l

Senate the b i l l  was revised and termination dates were excluded. The 

b i l l  was passed by the Senate and the House. However, from the moment 

i t  was reported out with no termination dates i t  became politic ized.

Republicans said i t  did not have enough teeth in i t ,  and they wanted a

tougher b i l l .  The Department of Management and Budget was opposed to 

the b i l l  because they did not want the legislature interfering in the 

executive branch. Publicly, however, they came out in favor of termina

tion clauses and fueled the f i r e  of Republican opposition. Consequently, 

when the governor vetoed the b i l l  i t  was impossible to build a bipartisan 

coalition to pass i t  over the veto. Sunset Legislation was dead.

The following year the governor's office called a meeting of 

Senators, Representatives, and s ta ff  people to discuss compromise
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language for Sunset Legislation. Spirits  were s t i l l  running high and 

consequently nothing happened. Now, however, a legis lative  interest in 

i t  seems to be building again.

However, i f  Sunset Legislation is to become a viable alternative  

i t  w ill have to overcome the po lit ica l controversy and executive branch 

opposition which caused its  e a r l ie r  defeat. I f  strong Sunset Legislation 

can be passed i t  w ill  provide a standardized, systematic review of the 

system which is not being accomplished now. I t  w ill provide that 

necessary addition to the system of checks and balances which legislative  

investigatory process has fa iled  to supply.



IN CONCLUSION

Legislative investigatory process has been examined here through 

the use of specific examples. The successes and failures of each case 

study were discussed. An alternative to the existing process was 

explored. A comparison of the Michigan investigative process to that 

operating in Congress was made. The results are some generalizations 

concerning the Michigan legislature's use of investigatory power.

Michigan, despite its  fu l l  time legislature, has not been 

capable of pursuing investigations to the extent that is done federally. 

There appears to be a p o l i t ic a l ly  based reluctance to look at what has 

been created. The complexity of the mechanism used to conduct investi

gations and its  dependence on the nod of the party leadership and the 

appointment of motivated, interested people make i t  wide open to 

po litica l gamesmanship. I f  the goal of an investigation is to activate 

change through legislation the entire process is again p o lit ic a l ly  

motivated. Since the relationship between the lawmakers and the con

stituents is so much closer at the state than the federal level po litica l  

rea lit ies  act as a greater obstacle to investigation. Many of these 

p o litica l barriers might be more rooted in time and the personalities of 

the people involved than in the process i ts e l f .

The most common type of investigation in Michigan is that which 

precedes legislation. That type of investigation w ill always be a 

significant part of legis lative  ac tiv ity . In other types of investigation
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such as outlined in the case studies some clear trends are observable. 

F irs t,  the special committee is being replaced by the expansion of 

ac tiv it ies  of the standing committee. This money saving trend is just  

as prevalent federally as i t  is at the state level. An additional trend 

is the seeming movement toward on-going oversight. The fa ilu re  of formal 

Sunset Legislation in 1979 does not make this trend any less believable. 

The defeat of Sunset Legislation revolved around the mechanism not the 

principle of oversight. Without backstage po lit ica l maneuvering i t  may 

well have become rea lity  in 1979. Even though i t  did not reach fru ition  

in that legislature i t  may become a rea lity  in some future legislature. 

Those a ll  important po litica l personalities and leadership have recently 

changed from what they were in 1979. There may be significant changes 

in state legislative process in the near future or the process may con

tinue to limp along as i t  has in the past. Regardless of the future 

evolution of the process i t  is a recognized a ll  be i t  unmandated legis

la tive  function.

The future evolution of legislative investigatory function in 

Michigan w ill largely hinge on whether the decision makers involved in 

the process see i t  as Lippman's atrocity which promotes legislative witch 

hunts or Wilson's view that the legislature's investigative function is 

even more important than its  lawmaking function. The actors within the 

system w ill  determine the future mechanism for investigative process. 

However, this study of federal and state investigative process clearly  

shows that although the mechanism may change investigation is a function 

of lawmakers, state and federal, that is not going to go away.
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House
Leg is la tive
Analysis
Section

House Bill 5292 Substitute H-4
House Bill 5597 as originally introduced
First Analysis (4-22-82) Floor Copy

Sponsor: Rep. Francis Spaniola
Committee: Roads and Bridges650 Roosevelt Building 

Phone: 517/373-6466

THE APPARENT PROBLEM:
At least partly in response to a series of fatal accidents involving 

tanker trucks hauling flammable liquids, the legislature in 1978 enacted laws 
requiring vehicles hauling flammable liquids to meet state police safety 
standards, creating a low-interest loan program to aid the trucking industry in 
complying with the new standards, Imposing more stringent regulations on 
tankers as of 1981 (the effective date of these regulations was subsequently 
postponed until 1983), instituting a state fire marshal inspection program for 
vehicles and storage tanks, and mandating pertinent research by the Highway 
Safety Research Institute at the University of Michigan (U-M).

Research findings, published in December 1980, suggested that the 
restrictions planned for 1983 should be modified. For example, there are 
indications that cargoes larger than the planned 9,000 gallon maximum may be 
hauled relatively safely in tankers equipped with properly strengthened ports. 
In light of these developments, the Fire Marshal Division of the Department of 
State Police is seeking to revise statutory standards to reflect new data, and 
to extend the current funding mechanism for the self-supporting inspection 
program.

THE CONTENT OF THE BILL:
House Bill 5292 (H-4)

The bill would amend the Vehicle Code to enact new requirements for 
trucks, truck-trailer combinations, truck tractor-one semitrailer combinations, 
and double-bottom combinations (i.e., tractor-semitrailer-trailer or 
tractor-two semitrailers) doing bulk hauling of flammable liquids with flash 
points at or below 70 degrees Fahrenheit. Current law generally requires such 
transporters to meet safety standards Imposed by the Department of State Police 
(the law treats the tri-county area of Wayne, Oakland and Macomb as a special 
case). Under provisions slated to take effect November I, 1983, double-bottom 
rigs would be banned, and other tanker trucks and combinations could only haul 
cargoes of 9,000 gallons or less, and then only if the total capacity was 9,500 
gallons or less. The bill would generally replace these planned restrictions 
with new ones also applying only to those hauling, in bulk, flammable liquids 
with flash points at or below 70 degrees Fahrenheit. (The future ban on 
double-bottom tankers would stand, but would be postponed until November 1, 
1985; trucks pulling trailers also would be banned as of November 1, 1985.)

A truck or semitrailer manufactured after the bill's effective date could 
haul such highly flammable liquids only if its capacity was less than 13,800 
gallons. As of November 1, 1983, trucks and tractor-semitrailer combinations 
with capacities of more than 9,5000 gallons, plus all other truck-trailer and 
double-bottom combinations regardless of capacity, would have to be able to 
pass a porthole pressure test prescribed by the bill. As of November 1, 1985,
trucks and tractor-semitrailer combinations would be limited to cargoes of no 
more than 13,400 gallons.

The bill would delete the provision requiring the University of Michigan's 
Highway Safety Research Institute to study tanker truck design and make 
recommendations to the legislature. Various responsibilities currently
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assigned to the Department of State Police would be transferred to the state 
fire safety board, thus making the statute consistent with the provisions of 
the Fire Prevention Code.

House Bill 5597:
Among other things, the Michigan Fire Prevention Code provides for the 

certification and inspection of firms and vehicles engaged in transporting 
hazardous materials, and of storage facilities for such materials. (The act
defines "hazardous material" as explosives, fireworks, flammable or compressed 
gas, oxidizing materials, poisonous fluids, liquified petroleum gas, and
materials which are irritating, oxidizing, radioactive, corrosive, or
disease-causing.) The statute limits funding for the certification and
inspection program to the amount collected in fees. Current law imposes an
annual certification fee of $70 for each vehicle and $30 for each storage tank. 
This fee schedule is slated to expire October 1, 1983, at which time the fees
would revert to a base fee of $35 for each vehicle and $15 for each tank; the
base fees would be adjusted annually based on the Detroit Consumer Price Index.

The bill would amend the code to retain the current fee provisions until
October 1, 1985, and to prevent application of the consumer price index
adjustment should there be a material change in the items constituting the
index.

The bills are tie-barred.

FISCAL IMPLICATIONS:
The state fire marshal's office reports that based on current 

certifications, enactment of House Bill 5597 would prevent a revenue loss of 
$281,180 annually. (4-7-82) House Bill 5292 (H-4) has no direct fiscal
implications for the state, but the Highway Safety Research Institute has
estimated that the bill could increase the cost of a delivered gallon of
gasoline by 0.5-1.0 percent. (4-19-82)

BACKGROUND INFORMATION:
Data are incomplete for 1977 when, according to fire marshal records, 

three people died in double bottom tanker accidents all occurring in the 
Detroit area and each attributed to error on the part of one of the drivers. 
However, from 1978 through 1980, the number of accidents involving tanker 
trucks has dwindled, as have the numbers of fatalities. There have not been 
any double-bottom fatalities since 1977, but there have been a number of deaths 
in single-bottom accidents. Statistics compiled by the state fire marshal's 
office also suggest a decrease since 1978 in the numbers of overturns and cargo 
spills involving the types of vehicles affected by the provisions of House Bill 
5292. Driver error has been determined to be the cause of the vast majority of 
tanker accidents, and equipment failure has been faulted in only a very few. 
The 20 percent decline in industry volume since 1977 means that fewer vehicles 
are on the road, but unfortunately the absence of accurate comparisons between 
changes in the number of accidents and changes in the number of vehicles on 
the roads, or, more significantly, the number of miles traveled, makes it 
difficult to draw firm conclusions about improvements in highway safety. In 
other words, changes in the accident rate apparently have not been established 
in fully meaningful terms.

ARGUMENTS:
F o r :

The tanker truck industry desperately needs to have the issues of tanker 
truck regulation resolved. Since 1977 when the controversy arose, the 
uncertainty regarding details of future restrictions has prevented many
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transporters from replacing aging equipment. Obviously, this interferes with a 
business’s long-range investment plans, but there is also a concern that if 
modernization of fleets does not begin soon, neither the efforts of maintenance 
crews nor of state inspectors will avert mishaps caused by worn equipment.

House Bill 5292 (H-4) incorporates those U-M research findings considered 
practicable. Generally, a unit’s tendency to roll over increases with larger 
capacities (reflecting a raising of the center of gravity). However, this 
trend must be balanced against the increased risk presented by having a greater 
number of smaller vehicles on the roads. Michigan is the only state in the 
nation allowing cargoes of more than 9,000 gallons, and rigs ranging up to 
16,000-18,000 gallons are plying Michigan highways. The U-M researchers 
premised their work on a desire to maintain roll stability comparable to that 
of the conventional 9,000 gallon tanker, and found that 13,400 gallons
represents a reasonable maximum. Under the bill’s provisions, there would 
probably be somewhat fewer roll-over incidents (and therefore fewer spills and 
fires) than there would be under the provisions to be replaced; U  has been 
estimated that the bill would produce a 15 percent reduction in current 
accident rates. In fact, one Michigan transporter has safely used 
single-bottoms of the bill’s type for the past nine yers and a total of nine 
million miles. The requirement for strengthened ports also derives from the 
U-M research.

Admittedly, the proposed regulations do not incorporate all of the study 
team's recommendations. For instance, limiting the height of the tank shell by 
requiring a dropped floor was proposed, but has been rejected for several
reasons. The modification would destroy the structural integrity of the 
one-piece tank shell, and necessitate welds which eventually would leak. A 
dropped tank would increase difficulties in clearing bumps in the road and in 
loading and unloading cargo. Funding for the intended loan program has
evaporated, and additional retrofitting would unfairly burden an industry which 
has already absorbed the expense of the current regulatory program which 
included a requirement, based on preliminary U-M research, that all
tractor-semitrailer—trailer rigs be fitted with suspension modifications and 
devices limiting the free rotation of the rigs' hitches, thereby increasing 
roll-over resistance.

Agai nst:
The bill’s opponents reject the argument that additional features 

enhancing roll stability would not be cost-effective. Resistance to roll-over 
is of primary importance since roll-overs are the usual cause of cargo spills 
and fire. To achieve the desired level of stability, a 13,400-gallon vehicle 
must have no more than two "lift" axles on the semitrailer and must be limited 
to a maximum shell height of 129 inches. The most feasible way of 
accomplishing the latter seems to be to incorporate a dropped tank section. 
However, acceptable capacity and shell height maximums also depend on the 
number and placement of axles. Critics discount fears that the dropped floor 
modification would cause problems with leaking; they note that tanks with 
similar welds have been constructed for decades without serious consequences. 
Though it is conceded that the bill as written could decrease accidents by 15 
percent, inclusion of the anti-roll-over specifications could produce a 50 
percent reduction. The 13,400 gallon rig authorized by the bill has been 
calculated to be 18 percent lower in roll stability than that recommended bv 
the U-M researchers, and 36 percent more likely to overturn than the vehicles 
in other states. The suggested modifications should not prove to be 
prohibitively expensive, because total trailer costs generally represent oulv 
about 5.7 percent of a firm's operating costs. A 50 percent increase in the 
cost of a new vehicle should necessitate only a five percent increase in the
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price of a delivered gallon of gasoline; the estimated 10 percent additional 
cost presented by the drop section requirement could thus be responsible for a
price hike of no more than one percent.

Further, it should be noted that although the frequency of roll-overs
might be reduced under the bill, larger cargoes are potentially more dangerous
than the 9,000 gallon limit heretofore planned.

For:
Because of statutory constraints on the hazardous materials inspection 

program, House Bill 5597 is crucial to the program's continuation beyond 1983. 
Records on tanker inspections conducted since 1977 demonstrate that the program 
is valuable in identifying potential hazards and in serving as a center for 
collection of useful data.

Against:
There is insufficient evidence for retaining the future ban on 

double-bottom combinations. The improved safety record since 1977 shows that 
the ban is not necessary, especially when one realizes that tanker fatalities 
are only a tiny fraction of the total number of Michigan highway deaths.

Response:
Such concerns were taken into account in extending the moratorium on the 

double-bottom ban. There is plenty of time to repeal the ban if the current 
safety record is maintained.

SUGGESTED AMENDMENTS:
Through an oversight, subsection (13) in House Bill 5292 (H-4) was not

included in the penalty section as it ought to have been. This should be 
corrected.

POSITIONS:
The Fire Marshal Division of the Department of State Police supports the 

bills. (4-16-82)
The Michigan Trucking Association supports the bills. (4-16-82)
The Michigan Petroleum Association supports the bills. (4-16-82)
The Department of Transportation does not have a position on either bill. 

(4-19-82)
The Highway Safety Research Institute of the University of Michigan 

opposes House Bill 5292 Substitute H-4. (4-19-82)

P a g e  4 o f  4 pages
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HOUSE BILL No. 5532
March 9,1982, Introduced by Reps. Gingrass, Anderson, Brotherton, Geerlings,

Bennane, Ryan, Skrel, Hayes and Ballantine and referred to the Committee 
on Economic Development and Energy.
A bill to establish a utility consumer representation fund 

and provide payments to the fund; to provide for the funding of 
proposals related to the interests of utility consumers; to pro
vide for the rate treatment of certain expenses incurred by util
ities pursuant to this act; and to prescribe certain powers and 
duties of the attorney general and the Michigan public service 
commission.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT;
1 Sec. 1. This act shall be known and may be cited as the
2 "utility consumer representation act".
3 Sec. 2. As used in this act;
4 (a) "Annual receipts" means the payments received by the
5 fund under section 4(2) during a calendar year.
6 (b) "Fund" means the utility consumer representation fund
7 created under section 4.
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H. 5532
2

1 (c) "Residential utility consumer" or "consumer" means a
2 person who receives utility service for use within an individual
3 household or an improvement reasonably appurtenant to and nor-
4 mally associated with an individual household. The term
5 "household" includes a single-family home, duplex, mobile home,
6 seasonal dwelling, farm home, cooperative, condominium, or apart-
7 ment which has normal household facilities such as a bathroom,
8 individual cooking facilities, and kitchen sink facilities. The
9 term "household" does not include a penal or corrective institu-
0 tion, or a motel, hotel, or other similar structure if used as a
1 transient dwelling.
2 (d) "Utility" means each electric, gas, or telephone company
3 regulated by the public service commission.
4 Sec. 3. (1) In carrying out the duties imposed by section 5,
5 the attorney general shall solicit the recommendations of an
6 advisory committee. The advisory committee shall consist of not
7 fewer than 5 members. Persons shall be appointed to this
8 advisory committee by the attorney general, on the basis of their
9 knowledge of and support for consumer interests and concerns in
0 general, or as specifically related to utility matters, as well
1 as their identification with a variety of the social and economic
2 classes and areas of the state whose interests are intended to be 
■3 advanced by this act. Members of the committee may be reimbursed 
* for actual and necessary expenses incurred.
5 (2) After conferring with the advisory committee, the
6 attorney general shall adopt guidelines pursuant to chapter 2 of
7 Act No. 306 of the Public Acts of 1969, as amended, being
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3

1 sections 24.224 to 24.226 of the Michigan Compiled Laws, which
2 identify the policies and goals to be pursued under section 5.
3 Until such policies and goals are developed, the attorney general
4 may adapt policies used to administer the office of electric
5 utility consumer services in the office of the attorney general
6 for temporary use in administering initial operations of the pro-
7 gram created under section 5.
8 Sec. 4. (1) The utility consumer representation fund is cre-
9 ated as a special fund. The state treasurer shall be the custo-

1 0  dian of the fund and shall maintain a separate account of the
11 money in the fund. The money in the fund shall be invested in
1 2 the bonds, notes, and other evidences of indebtedness issued or
13 insured by the United States government and its agencies, and in
14 prime commercial paper. The state treasurer shall release money
15 from the fund, including interest earned, in the manner and at
16 the time directed by the attorney general.
17 (2) Subject to the limitation of subsection (3), and not
18 later than April 1 of each year, each utility serving 500,000 or
19 more customers in this state shall pay to the fund an amount of
2 0  money equal to the sum of both of the following:
21 (a) 1/50 of 1% of its total operating revenues for the year
22 ending on the December 31 immediately preceding the April 1 by
23 which the payment is due, as stated in the utility's annual
24 report, to be used by the attorney general to support and enhance
25 the attorney general's representation of utility consumers'
26 interests pursuant to sections 6 and 7 . This payment shall be an
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4

1 operating expense of the utility which the public service
2 commission shall permit the utility to charge to its customers.
3 (b) 1/50 of 1% of its gross revenues from residential sales
4 for the year ending on the December 31 immediately preceding the
5 April 1 by which the payment is due, to be used for grants under
6 section 5. This payment shall be an operating expense of the
7 utility which the public service commission shall permit the
8 utility to charge to its residential customers. For purposes of
9 this subparagraph, "residential sales" means sales to residential

1 0 utility consumers.
11 (3) If the sum of all payments made to the fund pursuant to
1 2 subsection (2 ) exceeds $2 ,0 0 0 ,0 0 0 .0 0 , the payment of each utility
13 subject to subsection (2) shall be reduced by an amount which
14 bears the same relationship to the excess as the utility's pay-
15 ment bears to the entire amount collected from all utilities in
16 that year.
17 (4) Within 30 days after the effective date of this act,
18 each utility serving 500,000 or more customers in this state
19 shall pay to the fund an amount of money equal to the sum
2 0 described in subsection (2 ) prorated to the number of days
21 between the effective date of this act and the next April 1.
22 (5) In the event of a dispute between the attorney general
23 and a utility about the amount of payment due, the utility shall
24 pay the undisputed amount and, if the utility and the attorney
25 general cannot agree, the attorney general may initiate civil
26 action in the circuit court for Ingham county for recovery of the

27 disputed amount.
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1 (6 ) The attorney general may accept a gift or grant from any
2 source to be deposited in the fund if the conditions or purposes
3 of the gift or grant are consistent with this act,
4 (7) All expenditures authorized by this act may be paid from
5 the fund, subject to the limitation that not more than 5% of the
6 amount available for grants under section 5(1) in a calendar year
7 may be budgeted and used to pay the attorney general*s expenses
8 in administering the grant program.
9 Sec. 5. (1) All money which section 4 requires to be used

1 0 for grants and any money designated for the attorney general's
1 1 use which is not needed by the attorney general shall finance a
1 2 grant program from which the attorney general may award to an
13 applicant an amount which the attorney general determines shall
14 be used for the purposes set forth in this act, in accordance
15 with policies and goals established under section 3(2).
16 (2) The attorney general shall create and make available to
17 applicants an application form. Each applicant shall indicate on
18 the application how the applicant meets the eligibility require-
19 ments provided for in this act and how the applicant proposes to
20 use a grant from the fund. The attorney general shall receive an
2 1 application requesting a grant from the fund only from a non-
2 2  profit organization or a unit of local government in this state.
23 The attorney general shall consider only applications for grants
24 containing proposals which are in keeping with section 6 and
25 serve the interests of residential utility consumers. The
26 attorney general shall give preference to proposals which serve
27 not only the interests of residential utility consumers, but also

0 1 4 4 6 ' 8 1
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1 the interests of the general public. The interests of the
2 general public include, but are not limited to, protection of the
3 environment, energy conservation, the creation of employment and
4 a healthy economy in the state, and the maintenance of adequate
5 energy resources. The attorney general shall not consider an
6 application which primarily benefits the applicant or a service
7 provided or administered by the applicant. The attorney general
8 shall not consider an application from a nonprofit organization
9 if 1 of the organization's principal interests or unifying prin-

1 0 ciples is the welfare of a utility or its investors or employees,
11 or the welfare of 1 or more businesses or industries, other than
1 2 farms not owned or operated by a corporation, which receive util-
13 ity service ordinarily and primarily for use in connection with
14 the profit-seeking manufacture, sale, or distribution of goods or
15 services. Mere ownership of securities by a nonprofit organi-
16 zation or its members shall not disqualify an application submit-
17 ted by that organization.
18 (3) The attorney general shall encourage the representation
19 of the interests of identifiable types of residential utility
2 0 consumers whose interest may differ, including various social and
21 economic classes and areas of the state, and if necessary, may
2 2 make grants to more than 1 applicant whose applications are
23 related to a similar issue to achieve this type of
24 representation. In addition, the attorney general shall consider
25 and balance the following criteria in determining whether to make
26 a grant to an applicant:
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1 (a) Evidence of the applicant's competence, experience, and
2 commitment to advancing the interests of residential utility
3 consumers.
4 (b) In the case of a nongovernmental applicant, the extent
5 to which the applicant is representative of or has a previous
6 history of advocating the interests of citizens, especially resi-
7 dential utility consumers.
8 (c) The anticipated effect of the proposal contained in the
9 application on residential utility consumers, including the imme-

1 0 diate and long-term impacts of the proposal.
11 (d) Evidence demonstrating the potential for continuity of
1 2 effort and the development of expertise in relation to the pro-
13 posal contained in the application.
14 (e) The uniqueness or innovativeness of an applicant's posi-
15 tion or point of view, and the probability and desirability of
16 that position or point of view prevailing.
17 (4) As an alternative to choosing between 2 or more applica-
18 tions which have similar proposals, the attorney general may
19 invite 2 or more of the applicants to file jointly and award a
2 0 grant to be managed cooperatively.
21 (5) The attorney general shall make disbursements pursuant
2 2 to a grant in advance of an applicant's proposed actions as set
23 forth in the application if necessary to enable the applicant to
24 initiate, continue, or complete the proposed actions.
2 5 (6 ) Any notice to utility customers and the general public
26 of hearings or other state proceedings in which grants from the
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1 fund may be used shall contain a notice of the availability of
2 the fund and the address of the attorney general.
3 Sec. 6 . Disbursements from the fund may be used for any
4 federal or state regulatory activity or proceeding or related
5 litigation affecting the rates paid by utility customers in this
6 state in which the cost of a utility's participation may be
7 included in the cost of service/ subject to the following
8 limitations:
9 (a) Not more than 5% of the annual receipts of the fund may

1 0 be used in proceedings primarily affecting utilities which are
11 exempt from the requirement to make payments under section 4. In
12 addition, grants made under section 5 shall not be used in pro-
13 ceedings primarily affecting utilities which are exempt from the
14 requirement to make payments under section 4.
15 (b) Grants made under section 5 may be used to participate
16 in a federal regulatory activity or proceeding or related litiga-
17 tion only if the attorney general determines that the interests
18 of utility consumers of this state would thereby be more effec-
19 tively represented in the proceeding.
20 (c) Disbursements from the fund may be used only to advocate
21 the interests of utility customers or classes of utility custom-
2 2 ers, and not for representation of merely individual interests.
23 (d) The attorney general shall attempt to maintain a reason-
24 able relationship between the payments from a particular utility
25 and the benefits to consumers of that utility.
26 (e) The attorney general shall coordinate the funded
27 activities of the attorney general and grant recipients to avoid
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1 duplication of effort, to promote supplementation of effort, and
2 to maximize the range of hearings and proceedings with intervenor
3 participation.
4 Sec. 7. (1) A recipient of a grant pursuant to section 5 may
5 use the grant only for the advancement of the proposed action
6 approved by the attorney general, including, but not limited to,
7 costs of staff, hired consultants and counsel, and research.
8 (2) A recipient of a grant under section 5 shall file a
9 report with the attorney general within 90 days following the end
10 of the year or a shorter period for which the grant is made. The
11 report shall be made in a form prescribed by the attorney general
12 and shall be subject to audit by the attorney general. The
13 report shall include the following information:
14 (a) An account of all grant expenditures made by the grant
15 recipient. Expenditures shall be reported within the following
16 categories:
17 (i) Employee and contract for services costs.
18 (ii) Costs of materials and supplies.
19 (Hi) Filing fees and other costs required to effectively
20 represent residential utility consumers under section 6.
21 (b) Any additional information concerning uses of the grant
22 required by the attorney general.
23 Sec. 8. (1) On or before July 1 of each calendar year, the
24 attorney general shall submit a detailed report to the legisla-
25 ture regarding the discharge of duties and responsibilities under
26 this act during the preceding calendar year.
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1 (2) One year after the effective date of this act, at 1-year
2 intervals for the next 2 years, and at 3-year intervals
3 thereafter, a senate committee chosen by the majority leader of
4 the senate and a house committee chosen by the speaker of the
5 house of representatives shall review the relationship between
6 costs and benefits resulting from this act, and may recommend to
7 the legislature changes in the payment levels under section 4 as
8 necessary to optimize that relationship.
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Act Mo. 304 
Public Acts of 1932 

Approved by Governor 
October 13, 1982

STATE OF MICHIGAN 
81 ST LEGISLATURE 

REGULAR SESSION OF 1982

Introduced by Reps. Cingrass, Anderson, Brotherton, Geerlings, Bennane, Ryan, Skrel, Hayes and BaJIantine

ENROLLED HOUSE BILL No. 5527
AN  A C T  to^amend the title  and sections 6a and 6b o f A ct No. 3 o f the P ublic  Acts o f 1939, en titled  as 

amended “ An act to p ro v id e  fo r  the regula tion and con tro l o f p ub lic  u tilities  and other services a ffected  
w ith  a p u b lic  interest w ith in  this state; to create a p ub lic  service comm ission and to prescribe and de fine  its 
powers and duties; to abolish the M ich igan  p u b lic  u tilities  com m ission and to con fe r the powers and duties 
vested by law  there in  on the p u b lic  service com m ission; to p ro v id e  fo r the continuance, transfer, and 
com p le tion  o f certa in  matters and proceedings; to q u a lify  residential energy conservation program s 
p erm itted  under state law  fo r certa in  federal exem ption; to p ro v id e  fo r a restructuring  o f rates fo r certa in 
u tilitie s ; to p ro v id e  fo r appeals; to p rov ide  appropria tions; to declare the e ffec t o f this act; to prescribe 
penalties; and to repeal a ll acts con tra ry  to this act.’’ section 6a as am ended by Act No. 300 o f the Public 
Acts o f 1972, be ing sections 460.6a and 460.6b o f the C om p ile d  Laws o f 1970; and to add sections 6h. 6i. 6j, 
6k. 61. and 6m.

The People of the State of M ichigan enact:

Section 1. The title  and sections 6a and 6b o f Act No. 3 o f the Public Acts o f 1939. section 6a as 
amended by A ct No. 300 o f the Public Acts o f 1972, being sections 460.6a and 460.6b o f the C om piled  Laws 
o f 1970, are amended and sections 6h, 6i. 6j, 6k, 6f, and 6m are added to read as fo llow s:

T IT L E

An act to p ro v id e  fo r the regula tion and contro l o f p ub lic  u tilities and other services a ffected  w ith  a 
p u b lic  interest w ith in  this state; to create a pub lic  service com m ission and to prescribe and de fine  its 
powers and duties; to abolish the M ich igan  p ub lic  u tilities com m ission and to confe r the powers and duties 
vested by law  therein on the p u b lic  service com m ission; to p ro v id e  fo r the continuance, transfer, and 
com p le tion  o f certa in matters and proceedings: to q u a lifv  residential energy conservation program s 
p e rm itted  under state law  fo r certain federal exem ption: to p rov ide  fo r a restructuring  o f rates fo r certa in 
u tilities ; to p rov ide  fo r the establishment and im p lem enta tion  o f gas and pow er suppU i_ost recoverv 
clauses in the rates and rate schedules ot pub lic  u tilities; to create a u tility  consumer pa rtic ip a tion  fund  and 
a board to adm in iste r the fund; to prescribe certain powers and duties fo r certain ->tate departm ents, 
agencies, and o fficers ; to p rov ide  fo r appeals: to p rov ide  appropria tions: to declare the e ffec t ot this act: 'o 
prescribe penalties; and to repeal all acts con tran  to this act.
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Sec. 6a. 11) VVhen any fin d in g  or o rder is sought by any gas, te lephone or e lec tric  u t i l i ty  to increase its 
rates and charges or to a lter, change o r amend any rate o r rate schedules, the e ffec t o f w h ich  w ill  be to 
increase the cost o f services to its customers, notice  shall be g iven w ith in  the service area to be a ffec ted . 
When such u tility  shall have p laced in evidence facts re lied  upon to support its p e titio n  or a pp lica tion  to so 
increase its rates and charges, or to so a lter, change or am end any rate o r rate schedules, the com m ission, 
pend ing  the subm ission o f a ll p roo fs  by any interested parties, m ay in its d iscre tion  and upon w ritte n  
m otion  by such u t ili ty  m ake a fin d in g  and enter an o rder g ran ting  pa rtia l and im m ed ia te  re lie f, a fte r firs t 
having given notice  to the interested parties w ith in  the service area to be a ffected  in the m anner o rdered  by 
the com m ission, and a fte r having  a ffo rd e d  to such interested parties reasonable opportun ity ' fo r a fu ll and 
com p le te  hearing: P rov ided , T ha t no such fin d in g  o r o rde r shall be au thorized  or approved  ex parte, nor 
until the com m iss ion ’s techn ical s ta ff has made an investigation and report: And p ro v id e d  fu rthe r, T ha t any 
a lteration o r am endm ent in rates or rate schedules app lied  fo r by any p ub lic  u tility  w h ich  w ill  result m no 
increase in the cost o f service to its customers may be authorized and approved  w ith o u t any notice or 
hearing.

12) The com m ission shall adopt such rules and procedures fo r the f ilin g , investigation and hearing o f 
petitions or app lica tions to increase or decrease u tility  rates and charges as the com m ission finds necessary 
or app ro p ria te  to enable it to reach a fina l decision w ith  respect to such petitions or app lica tions w ith in  a 
period  o f 9 months fro m  the f il in g  thereof.

(3) This section does not p ro h ib it the inco rpo ra tion  o f a gas cost recovery clause or a pow er supp ly  cost 
recovery clause in the rate schedule o f a u tility , b u t does p ro h ib it the inco rpo ra tion  o f a purchased gas 
adjustm ent clause, fue l cost adjustm ent clause, or a purchased and net in terchanged pow er adjustm ent 
clause in the rate schedule o f a u tility .

14) I f  a fina l decision has no t been reached upon a pe titio n  o r app lica tion  to increase or decrease u t ility  
rates w ith in  the 9 -m onth  period , the com m ission shall g ive  p r io r ity  to such case and shall take such o ther 
action as it finds necessary or app ropria te  to expedite  a fina l decision. I f  the com m ission fails to reach a 
fina l decision w ith  respect to a pe tition  o r app lica tion  to increase or decrease u tility  rates w ith in  the 9- 
m onth pe riod  fo llo w in g  the f i l in g  o f such pe tition  or app lica tion , the com m ission, w ith in  15 days, shall 
subm it a w ritte n  report to  the governor and to the president o f the senate and the speaker o f the house o f 
representatives s ta ting  the reasons a decision was not reached w ith in  the 9-m onth  period , and the actions 
being taken to expedite  such decision. T he  com m ission shall subm it a fu rthe r report upon reaching a fina l 
decision p ro v id in g  fu ll deta ils w ith  respect to the conduct o f the case, in c lud ing  the tim e requ ired  fo r 
issuance o f the com m ission’s decision fo llo w in g  the conclusion o f hearings.

Sec. 6b. I f  the rates o f any gas u t ili ty  shall be based, am ong other considerations, upon the cost o f 
natura l gas purchased by said gas u t i li ty  w h ich  is in turn d is tr ib u te d  by  said gas u tility  to the p u b lic  served 
by  it, and the cost fo r such gas is regulated by the federal energy regu la to ry  com m ission, the M ich igan  
p ub lic  service comm ission shall have the au thority  set fo rth  in this section. In any proceeding to increase the 
rates and charges or to alter, change or amend any rate o r rate schedule o f a gas u tility , the M ich igan  pub lic  
service com m ission shall be p e rm itted  to and shall receive in evidence the rates, charges, classifications and 
schedules on file  w ith  the federa l energy regu la tory com m ission w hereby the cost o f gas purchased or 
received by  such gas u tility  is fixed  and determ ined. If, w h ile  such proceeding is pending  be fo re  the 
M ich igan p ub lic  service com m ission, a proceeding shall be institu ted or be pending befo re  said federal 
energy regu la to ry  com m ission, o r on appeal the re from  in a court having  ju risd ic tion , w ith  respect to or 
a ffe c ting  the cost o f gas payable by such gas u tility , said M ich igan  p ub lic  service com m ission shall consider 
as an item  o f ope ra ting  expense to said gas u tility  the cost o f gas set fo rth  in said rates, charges, 
classifications and schedules on file  w ith  the federal energy regula tory commission. I f  the cost o f gas 
payable  by  said gas u t ili ty  shall be reduced b y  the fina l o rde r o f the federa l energy regu la to ry  com m ission 
or the fin a l decree o f the court, i f  appealed thereto, and the M ich igan p u b lic  service com m ission shall have 
entered an o rder app rov ing  rates to  said gas u tility  as aforesaid based upon the cost o f gas set fo rth  in the 
rates, charges, classifications and schedules on file  w ith  the federa l energy regu la tory com m ission w hich  
were la ter reduced as above set fo rth , the M ich igan pub lic  service comm ission upon its own m otion  or upon 
co m p la in t and a fte r notice  and hearing m ay proceed to o rder re fund  to the gas u t i l i ty ’s customers o f any 
sums re funded  to the said gas u tility  fo r the period  subsequent to the e ffe c tive  date o f the M ich igan  p u b lic  
service com m ission o rder app rov ing  rates fo r the gas u tility  as above set fo rth . This section is subject to the 
provisions o f sections 6h and 6i.

Sec. 6h. iT) As used in this act:
(aj “ C om m iss ion ’’ or “ p u b lic  service com m ission’’ means the M ich igan  pub lic  service comm ission 

created in section 1.
,b j “ Gas cost recovery clause”  means an adjustm ent clause in the rates or rate schedule o f a gas u tility  

w h ich  perm its  the m on th ly  adjustm ent o f rates fo r gas in o rder to a llo w  the u t ility  to recover the booked 
costs o f gas sold by the u tility  i f  incurred under reasonable and prudent policies and practices.
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fc) Gas cost recovery fa c to r means that element o f the rates to be charged fo r gas service to re flec t 
gas costs incurred  by a gas u t ili ty  and made pursuant to a gas cost recovery clause inco rpo ra ted  in the rates 
or rate schedules o f a gas u tility .

(d) “ General rate case means a p roceeding  befo re  the com m ission in w h ich  interested parties are given 
notice and a reasonable o p p o rtu n ity  fo r a fu ll and com plete  hearing on a u t i l i ty ’s to ta l cost o f service and all 
other la w fu l elements p ro pe rly  to be considered in dete rm in ing  just and reasonable rates.

(e) “ In terested persons ’ means the a tto rney general, the technical s ta ff o f the com m ission, any 
in te rvenor a dm itted  to 1 o f the u t il i ty  s 2 previous general rate cases, any in te rvenor a dm itted  to 1 o f the 
u t ili ty  s 2 previous reconc ilia tion  hearings, o r any association o f u tility  customers w h ich  meets the 
requirem ents to in tervene in a reconc ilia tion  hearing under the rules o f p ractice  and p rocedure  o f the 
com m ission as app licab le .

(2) Pursuant to its au th o rity  under this act, the p u b lic  service comm ission m ay incorpora te  a gas cost 
recovery clause in the rates or rate schedule o f a gas u tility , bu t is not requ ired  to do so. Any o rder 
inco rpo ra ting  a gas cost recovery clause shall be as a result o f a hearing sole ly on the question o f the 
inclusion o f the clause in the rates or rate schedule, w h ich  hearing shall be conducted  as a contested case 
pursuant to chapter 4 o f A c t N o. 306 o f the Public Acts o f 1969, being sections 24.271 to 24.287 o f the 
M ich igan C om p ile d  Laws, or, pursuant to subsection (17), as a result o f a general rate case. .Any o rder 
in co rp o ra ting  a gas cost recovery clause shall replace and rescind any previous purchased gas adjustm ent 
clause inco rpo ra ted  in the rates o f the u tility  upon the e ffec tive  date o f the firs t gas cost recovery facto r 
authorized fo r  the u tility  under its gas cost recovery clause.

i3) In  o rd e r to  im p lem en t the gas cost recovery clause established pursuant to subsection (2), a u tility  
annually shall file , pursuant to procedures established by the commission, i f  any, a com ple te  gas cost 
recovery p lan describ ing  the expected sources and volum es o f its gas supp ly and changes in the cost o f gas 
an tic ipa ted  over a fu tu re  12-month pe riod  specified  by  the com m ission and requesting fo r  each o f those 12 
months a spec ific  gas cost recovery factor. The plan shall be filed  not less than 3 months before  the 
beg inning o f the 12-month pe riod  covered b y  the plan. The plan shall describe a ll m a jo r contracts and gas 
supply arrangem ents entered in to  b y  the u t ili ty  fo r ob ta in ing  gas du ring  the specified  12-month period. The 
descrip tion  o f the m ajor contracts and arrangements shall include the p rice  o f the gas, the dura tion  o f the 
contract o r arrangem ent, and an explanation o r descrip tion  o f any o ther te rm  or p rov is ion  as requ ired  by 
the com m ission. The  plan shall also include the gas u tility 's  evaluation o f the reasonableness and prudence 
o f its decisions to obta in  gas in the manner described in the plan, in lig h t o f the m a jor a lterna tive  gas 
supplies ava ilab le  to  the u tility , and an explanation o f the legal and regu la tory actions taken by  the u t il i ty  to 
m in im ize  the cost o f gas purchased by the u tility .

(4) In  o rder to im p lem en t the gas cost recovery clause established pursuant to subsection ^2), a gas 
u tility  shall file , contem poraneously w ith  the gas cost recovery plan described in subsection ^3), a 5 -year 
forecast o f the gas requirem ents o f its customers, its an tic ipa ted  sources o f supp ly, and pro jections o f gas 
costs. T he  forecast shall inc lude a descrip tion  o f a ll re levant m ajor contracts and gas supp ly arrangements 
entered in to  or contem p lated  betw een the gas u t ility  and its suppliers, a descrip tion  o f a ll m ajor gas supp ly 
arrangem ents w h ich  the gas u t ili ty  know s have been, o r expects w ill  be, entered in to  between the gas 
u t i l i ty ’s p rinc ip a l p ipe line  suppliers and the ir m ajor sources o f gas, and such other in fo rm a tion  as the 
com m ission m ay require.

(5) I f  a u tility  files a gas cost recovery p lan and a 5-year forecast as p ro v id e d  in subsections v3) and (4). 
the com m ission shall conduct a proceeding, to be know n  as a gas supp ly and cost review , fo r the purpose o f 
evalua ting  the reasonableness and prudence o f the plan, and establishing the gas cost recovery factors to 
im p lem en t a gas cost recovery clause inco rpora ted  in the rates o r rate schedule o f the gas u tility . T he  gas 
supp ly and cost rev iew  shall be conducted  as a contested case pursuant to chapter 4 o f A ct No. 306 o f the 
Public  Acts o f 1969.

(6) In  its fina l o rde r in a gas supp ly  and cost review , the com m ission shall evaluate the reasonableness 
and prudence o f the decisions underly ing  the gas cost recovery plan file d  by the gas u tility ' pursuant to 
subsection (3), and shall approve, d isapprove, or amend the gas cost recovery plan accord ing ly  In 
eva lua ting  the decisions underly ing  the gas cost recovery p lan, the com m ission shall consider the vo lum e, 
cost, and re lia b ility  o f the m a jor a lte rna tive  gas supplies availab le to the u tility ; the cost o f a lte rna tive  fuels 
availab le to some or all o f the u t i l i ty ’s customers; the ava ilab ility  o f gas in storage; the ab ility  o f the u tility  to 
reduce or to e lim ina te  any sales to out-of-state customers; whether the u tility  has taken all app ropria te  legal 
and regu la to ry  actions to m in im ize  the cost o f purchased gas; and other relevant factors. The com m ission 
shall approve, reject, or amend the 12 m onth ly  gas cost recovery factors requested by the u tility  in its gas 
cost recovery’ plan. T he  factors o rdered shall be described in fixed  do lla r amounts per un it o f gas. bu t mav 
include specific amounts contingent on fu ture events, inc lud ing  proceedings o f the federal energy regula tory 
commission or its successor agency.

3
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i7) In its fina l order in a gas supply and cost rev iew , the com m ission shall evaluate the decisions 
underly ing  the 5-year forecast filed  by a gas u tility  pursuant to subsection :4). The com m ission ma\ also 
ind icate any cost items in the 5-year forecast that on the basis of present evidence, the com m ission w ould 
be unlikely to p e rm it the gas u tility  to recover fro m  its custom ers in rates, rate schedules, or gas cost 
recovery factors established in the future.

H)  The com m ission, on its own m otion  or the m otion  o f any partv . mav make a fin d ing  and enter a 
Temporary order g ranting approva l or pa rtia l app rova l o f a gas cost recov ers plan in a gas supp ly and cost 
recovery review , after firs t having given notice  to the parties to the revievv. and after having a ffo rd ed  to the 
parties to the rev iew  a reasonable opportun ity  fo r a fu ll and com p le te  hearing. A tem porary o rder made 
pursuant to this subsection shall be considered a fina l o rde r fo r purposes o f jud ic ia l review .

■ 9) I f  the com m ission has m ade a fina l o r tem pora ry  o rde r in a gas supply and cost review , the u tility  
mav each m onth incorpora te  in its rates fo r the pe riod  covered by the o rder any amounts up to the gas cost 
recovery factors p e rm itted  in that o rder. I f  the com m ission has not made a fina l or tem pora ry  o rder w ith in  
3 months o f the submission o f a com p le te  gas cost recovery plan, or by the beg inn ing  o f the penod  covered 
in the plan, w hichever comes later, o r if  a tem porary' o rder has exp ired  w ith o u t being extended or replaced, 
then pending an o rder w h ich  determ ines the gas cost recovery  factors, a gas u t ili ty  m ay each m onth adjust 
its rates to inco rpo ra te  a ll or a pa rt o f the gas cost recovery  factors requested in its plan. Anv amounts 
collected under the gas cost recovery factors be fo re  the com m ission makes its fina l o rder shall be subject to 
p rom pt refund w ith  interest to the extent that the to ta l amounts co llected exceed the to ta l amounts 
determ ined in the com m ission’s fina l o rder to be reasonable and p ruden t fo r the same period  o f time.

10) N ot less than 3 m onths be fo re  the beg inn ing  o f the th ird  qua rte r o f the 12-month period, the u rilitv  
may file  a revised gas cost recovery plan w h ich  shall cover the rem ainde r o f the 12-month period . I 'p o n  
receipt o f the revised gas cost recovery p lan, the com m ission shall reopen the gas supply and cost review . 
In add ition, the com m ission m ay reopen the gas supp ly  and cost rev iew  on its ow n m otion  o r on the 
showing o f good cause by any p a rty  i f  a t least 6 m onths have elapsed since the u tility  subm itted  its 
com plete fil in g  and i f  there are at least 60 days rem a in ing  in the 12-m onth period  under consideration. A 
reopened gas supp ly and cost rev iew  shall be conducted  as a contested case pursuant to chapter 4 o f Act 
No 306 o f the Public Acts o f 1969, and in  accordance w ith  subsections (3), (6), (8), and (9).

(11) N o t m ore than 45 days fo llo w in g  the last day o f each b il l in g  m onth  in w h ich  a gas cost recovery 
factor has been app lied  to custom ers’ b ills , the gas u tility  shall f ile  w ith  the com m ission a deta iled statement 
for that m onth o f the revenues recorded  pursuant to the gas cost recovery facto r and the a llowance fo r cost 
o f gas included in the base rates established in the latest com m ission order fo r the gas u tility  and the cost o f 
gas sold. The de ta iled  statem ent shall be in the m anner and fo rm  prescribed by the com m ission. The 
commission shall establish procedures fo r  insuring that the de ta iled  statement is p ro m p tly  v e rifie d  and 
corrected if  necessary.

12) N ot less than once a year, and not later than 3 months after the end o f the 12-month period covered 
by a gas u t i l i ty ’s gas cost recovery plan, the com m ission shall com m ence a proceeding, to be know n as a gas 
cost reconcilia tion , as a contested case pursuant to chap ter 4 o f A c t No. 306 o f the Public Acts o f 1969. 
Reasonable d iscovery shall be p e rm itted  be fo re  and d u rin g  the reconcilia tion  proceeding in o rder to assist 
parties and interested persons in ob ta in ing  evidence concern ing  reconc ilia tion  issues inc lud ing , bu t not 
lim ited  to, the reasonableness and prudence o f expenditures and the amounts collected pursuant to the 
clause. A t the gas cost reconc ilia tion  the com m ission shall reconcile  the revenues recorded pursuant to the 
gas cost recovery' fac to r and the a llow ance  fo r cost o f gas inc luded in the base rates established in the latest 
commission o rder fo r the gas u tility  w ith  the amounts actua lly  expensed and inc luded in the cost o f gas sold 
by the gas u tility . T he  com m ission shall consider any issue regard ing  the reasonableness and prudence o f 
expenses fo r w h ich  customers w ere  charged i f  the issue cou ld  not have been considered adequately at a 
previously conducted gas supply and cost review .

13) In  its o rd e r in a gas cost reconc ilia tion , the com m ission shall requ ire  a gas u t ili ty  to re fund to 
customers o r c re d it to custom ers’ b ills  any net am ount de te rm ined  to have been recovered over the penod  
covered in excess o f the amounts dete rm ined  to have been actua lly  expensed by  the u tility  fo r gas sold, and 
to have been incu rred  th rough  reasonable and p ruden t actions not p rec luded  by the com m ission o rder m 
the gas supp ly  and cost rev iew . Such refunds or credits shall be appo rtioned  am ong the customers o f the 
u tility  u tiliz in g  procedures that the com m ission determ ines to be reasonable. The commission mav adopt 
d iffe ren t procedures w ith  respect to customers served under the vanous rate schedules o f the urilitv and 
may. in app ropria te  circumstances, o rder refunds or credits in p ro po rtio n  to the excess amounts actuallv 
collected from  each such custom er du ring  the penod  covered.

14) In its o rd e r in a gas cost reconc ilia tion , the com m ission shall authorize  a gas u tilitv  to recover from  
customers any net am ount by  w h ich  the am ount determ ined to have been recovered over the period 
covered was less than the am ount determ ined to have been actua lly expensed by the u tilitv  to r gas s o l d ,  and 
to have been incu rred  th rough reasonable and p rudent actions not p rec luded  by the com m ission o rder m
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the gas supply and cost rev iew  f o r  excess costs incurred through actions contrarx to the com m ission s gas 
supply and cost rev iew  order, the com m ission shall authorize a u tility  to recover costs incurred  to r gas sold 
in the 12-month period in excess ot the am ount recovered over the period only i f  the u tility  demonstrates b \ 
clear and conv inc ing  evidence that the excess expenses were beyond the a b ility  o f the u t ility  to con tro l 
through reasonable and p ruden t actions. For excess costs incu rred  through actions consistent w ith  com m is
sion s gas supply and cost rev iew  order, the com m ission shall authorize a u tility  to recover costs incurred  fo r 
gas sold in the 12-month pe riod  in excess o f the am ount recovered over the period  only i f  the u tilitv  
demonstrates that the excess expenses were reasonable and prudent. Such amounts in excess o f the amounts 
actually recovered by the u tility  fo r gas sold shall be apportioned  am ong and charged to the customers o f 
the u tility  u tiliz in g  procedures that the com m ission determ ines to be reasonable. The com m ission may 
adopt d iffe re n t procedures w ith  respect to customers served under the various rate schedules o f the u tility  
and mayc in a pp rop ria te  circum stances, o rder charges to be made in p ro po rtio n  to the amounts w h ich  
w ou ld  hav e been paid by such customers if  the amounts in excess o f the amounts actua lly recovered by the 
u tility  fo r gas sold had been inc luded  in the gas cost recovery factors w ith  respect to such customers d u rin g  
the period  covered. Charges fo r such excess amounts shall be spread over a period  that the com m ission 
determines to be appropria te .

115) I f  the com m ission orders refunds or credits pursuant to subsection (13), or add itiona l charges to 
customers pursuant to subsection (14), in its fina l o rder in a gas cost reconcilia tion , the refunds, credits, or 
add itiona l charges shall inc lude interest and shall be apportioned  among the u tility 's  custom er classes in 
p ropo rtion  to the ir respective usage du ring  the reconcilia tion  penod. In de te rm in ing  the interest inc luded  in 
a refund, cred it, or a dd itiona l charge pursuant to this subsection, the com m ission shall consider, to the 
extent m ateria l and practicab le , the tim e at w hich  the excess recovenes or insu ffic ien t recoveries, or both, 
occurred. The com m ission shall dete rm ine  a rate o f interest fo r excess recoveries, refunds, and credits equal 
to the greater o f the average short-term  b o rro w in g  rate availab le  to the gas u tility  d u rin g  the app rop ria te  
penod, or the authorized  rate o f re turn  on the com m on stock o f the gas u tility  du ring  that same penod. The 
com m ission shall de te rm ine  a rate o f interest fo r insu ffic ien t recoveries and a dd itiona l charges equal to the 
average short-te rm  b o rro w in g  rate availab le to the gas utility ' dunng  the appropria te  period.

16) T o  avo id  undue hardship or undu ly burdensome or excessive cost, the comm ission may exem pt a 
gas u tility  w ith  few er than 200,000 customers in the state o f M ich igan from  1 or more o f the procedura l 
provisions o f this section or may m o d ify  the f ilin g  requirem ents o f this section.

i LTi N otw iths tand ing  any o ther provis ion o f this act, the commission may, upon app lica tion  by a gas 
utility ', set gas cost recovery factors, in a m anner otherw ise consistent w ith  this act, in an o rder resulting 
from  a general rate case. W ith in  120 days fo llo w in g  the e ffec tive  date o f this section, fo r the purpose of 
setting gas cost recovery factors, the com m ission shall pe rm it a gas u tility ' to reopen a general rate case in 
w hich  a fin a l o rde r was issued w ith in  120 days before  o r a fte r the e ffec tive  date o f this section or to amend 
an app lica tion  or reopen the ev iden tia ry  record  in a pending  general rate case. I f  the com m ission sets gas 
cost recovery factors in an order resulting from  a general rate case:

ai The gas cost recovery factors shall cover a fu tu re  period o f 48 months or the num ber o f months 
w h ich  elapse u n til the com m ission orders new gas cost recovery- factors in a general rate case, w h ichever is 
the shorter period.

ib> Annual reconc ilia tion  proceedings shall be conducted pursuant to subsection (12) and if  an annual 
reconcilia tion  proceeding  shows a recoverable am ount pursuant to subsection (14), the com m ission shall 
authorize the gas u tility  to defe r the am ount and to accum ulate interest on the am ount pursuant to 
subsection < 15), and in the next order resulting from  a general rate case authorize the u tility  to recover the 
am ount and interest from  its customers in the manner p rov ided  in subsection (14).

c i The gas cost recovery' factors shall not be subject to revision pursuant to subsection 10)

Sec. 6i. /1) This section shall govern the in itia l f ilin g  and im p lem enta tion  o f a gas cost recovery plan 
under section 6h(3).

' 2) The in itia l gas cost recovery plan may be fo r a period o f less than 12 months and shall be filed:
la t Bv a gas u t ili ty  w ith  at least 1,000,000 residential customers in the state o f M ich igan, w ith in  75 days 

a fte r the e ffec tive  date o f this section.
b i Bv a gas u tility  w ith  m ore than 500.000 bu t few er than 1.000,000 residential customers in the state o f 

M ich igan, w ith in  90 days a fte r the e ffective  date o f this section.
c 1 By all o ther gas u tilities  subject to com m ission rate ju risd ic tion , w ith in  30 months a fte r the e ffe c tn  e 

date o f this section.
3) N o tw iths tand ing  section 6a(3). un til the expira tion of 3 months plus the rem ainder o f "he then 

cu rren t b illin g  m onth fo llo w in g  the last day on w hich  a gas u tility  is requ ired  to file  its tirs t gas cost 
recovery plan pursuant to subsection i2) o f this section, the u tility  may a lter its rate schedule in accordance
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w ith  an existing purchased gas ad justm ent clause. T herea fte r, the u tility  m ay make charges m excess o f base 
rates fo r the cost o f gas sold pursuant on ly  to subsections (2) and (4) o f this section. A fte r the e ffe c tive  date 
of this section, any revenues resu lting  fro m  an existing purchased gas adjustm ent clause and recorded fo r an 
annual reconc ilia tion  pe riod  end ing  p rio r to January 1, 1983 by a gas u t ili ty  shall be subject to the existing 
reconcilia tion proceeding established by  the com m ission fo r the u tility '. In this proceeding, the com m ission 
shall consider the reasonableness and prudence o f expenditures charged pursuant to an existing purchased 
gas adjustm ent clause a fte r the e ffe c tive  date o f this section. On and a fte r January I, 1983, a ll purchased gas 
revenues received by  a gas u tility , w hether inc luded  in base rates or co llected pursuant to a purchased gas 
adjustm ent clause or a gas cost recovery clause, shall be subject to annual reconc ilia tion  w ith  the cost o f 
purchased gas. Such annual reconc ilia tions shall be conducted  in accordance w ith  the reconc ilia tion  
procedures described in  section 6h(12) to (171, inc lud ing  the provisions fo r refunds, add itiona l charges, 
deferra l and recovery, and shall inc lude consideration by  the com m ission o f the reasonableness and 
prudence o f expend itures charged pursuant to  any purchased gas adjustm ent clause in existence d u rin g  the 
penod being reconciled.

(4) U n til the com m ission approves or disapproves a gas cost recovery clause in a fina l com m ission o rder 
in a contested case req u ired  b y  section 6h(2), a gas u t il i ty  w h ich  had a purchased gas adjustm ent clause on 
the e ffe c tive  date  o f this section and w h ich  has app lied  fo r a gas cost recovery clause under section 6h may 
adjust its rates pursuant to section 6h(3) to (17), to include gas cost recovery factors.

Sec. 6j. (1) As used in this act:

i a) ‘‘P ow er supp ly  cost recovery  clause”  means a clause in the e lectric  rates o r rate schedule o f a u t i li ty  
w hich perm its  the m o n th ly  adjustm ent o f rates fo r pow er supp ly to  a llo w  the u t il i ty  to recover the booked  
costs, in c lu d in g  transporta tion  costs, reclam ation costs, and disposal and reprocessing costs, o f fue l bu rned  
by the u t i l i ty  fo r  e lec tric  generation and the booked  costs o f purchased and net interchanged pow er 
transactions by the u t ili ty  incu rred  under reasonable and p ruden t policies and practices.

(b) “P ow er supp ly  cost recovery fa c to r”  means that e lem ent o f the rates to be charged fo r e lectric  
service to re fle c t p o w e r supp ly  costs incu rred  by  an e lectric  u t ility  and made pursuant to a pow er supp ly 
cost recovery clause inco rpo ra ted  in the rates o r rate schedule o f an e lectric u tility .

(2) Pursuant to its a u th o rity  under this act, the p u b lic  service com m ission m ay incorpora te  a pow er 
supply cost recovery clause in the e lectric  rates or rate schedule o f a u tility , b u t is not requ ired  to do so. Any 
order inco rp o ra ting  a pow er supp ly  cost recovery clause shall be as a result o f a hearing solely on the 
question o f the inclusion o f the clause in  the rates or rate schedule, w h ich  hearing shall be conducted  as a 
contested case pursuant to chapter 4 o f A c t No. 306 o f the Public Acts o f 1969, being sections 24.271 to 
24.287 o f the M ich igan  C o m p ile d  Laws, or, pursuant to subsection (18), as a result o f a general rate case. 
Any order inco rpo ra ting  a pow er supp ly cost recovery clause shall replace and rescind any previous fuel 
cost ad justm ent clause or purchased and net interchanged pow er adjustm ent clause incorpora ted  in the 
e lectric rates o f the u t ili ty  upon the e ffe c tive  date o f the firs t pow er supp ly cost recovery facto r authorized  
fo r the u t ili ty  under its pow er supp ly cost recovery clause.

(3) In  o rd e r to im p lem en t the pow er supp ly  cost recovery clause established pursuant to subsection (2), 
a u tility  annua lly  shall file , pursuant to procedures established b y  the com m ission, i f  any, a com ple te  pow e r 
supply cost recovery  p lan  describ ing  the expected sources o f e lectric  pow er supply and changes in the cost 
o f pow er supp ly an tic ipa ted  over a fu tu re  12-month period  specified by the com m ission and requesting fo r 
each o f those 12 months a spec ific  pow er supp ly cost recovery facto r. The p lan shall be filed  not less than 3 
months b e fo re  the beg inn ing  o f the 12-month period  covered by  the plan. The plan shall describe all m ajor 
contracts and p ow e r supp ly arrangements entered into by the u t ili ty  fo r  p ro v id in g  pow er supp ly dunng  the 
specified  12-month pe riod . T he  descrip tion  o f the m ajor contracts and arrangements shall inc lude the price  
o f fuel, the d u ra tion  o f the con tract o r arrangem ent, and an explanation or descrip tion  o f any other term  or 
p rov is ion  as req u ired  b y  the com m ission. T he  plan shall also inc lude the u t i l i ty ’s evaluation o f the 
reasonableness and p rudence o f its decisions to p rov ide  pow er supp ly in the m anner described in the plan, 
in ligh t o f its existing  sources o f e lectrica l generation, and an exp lanation  o f the actions taken by the u tility  
to m in im ize  the cost o f fue l to the u tility .

(4) In  o rde r to  im p lem en t the pow er supp ly  cost recovery clause established pursuant to subsection 2), 
a u t i li tv  shall file , contem poraneously w ith  the pow er supp ly cost recovery plan requ ired  by subsection >3). 
a 5-year forecast o f the pow er supp ly requirem ents o f its customers, its antic ipa ted  sources o f supply, and 
p ro jec tions  o f pow e r supply costs, in ligh t o f its existing sources o f e lectrica l generation and sources of 
e lec trica l generation under construction. The forecast shall inc lude a descrip tion  o f all re levant m ajor 
contracts and pow er supp ly arrangements entered into o r contem pla ted  by the u tility , and such other 
in fo rm a tio n  as the com m ission may require.

i5) I f  a u t i li ty  files a pow er supp ly cost recovery plan and a 5-vear forecast as p rov ided  in subsections
13 ) and (4), the comm ission shall conduct a proceeding, to be know n as a pow er supply and cost r e v i e w ,  for
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the purpose o f evaluating the reasonableness and prudence o f the pow er supp ly cost recovery plan file d  by 
a u t i li ty  pursuant to subsection (3), and establish ing the pow er supp ly  cost recovery factors to im p lem en t a 
pow er supp ly cost recovery  clause inco rpo ra ted  in the e lec tric  rates or rate schedule o f the u tilitv . The 
pow er supp ly  and cost rev iew  shall be conducted  as a contested case pursuant to chapter 4 o f A c t No. 306 
o f the Public Acts o f 1969.

16 ) In its fina l o rde r in a pow e r supp ly  and cost rev iew , the com m ission shall evaluate the reasonable
ness and prudence o f the decisions u nd e rly ing  the pow er supply cost recovery plan filed  by the u tility  
pursuant to subsection ;3), and shall approve, d isapprove, or amend the pow er supp ly cost recovery plan 
accord ingly. In evaluating the decisions underly ing  the pow er supply cost recovery plan, the com m ission 
shall consider the cost and a v a ila b ility  o f the e lectrica l generation availab le  to the u tility ; the cost o f short
term  firm  purchases ava ilab le  to  the u t ili ty ;  the a v a ila b ility  o f in te rru p tib le  service; the a b ility  o f the u tility ' 
to reduce or to  e lim ina te  any f irm  sales to out-of-state  customers i f  the u t i li ty  is not a m u lti-s ta te  u t i li ty  
whose f irm  sales are subject to o ther regu la to ry  authority ; w hether the u t ili ty  has taken all app ropria te  
actions to m in im ize  the cost o f fuel; and other relevant factors. The com m ission shall approve, reject, or 
amend the 12 m on th ly  pow er supp ly  cost recovery  factors requested by the u t ili ty  in its pow er supp ly cost 
recovery plan. The factors shall not re flec t items the comm ission could  reasonably antic ipate  w o u ld  be 
d isa llow ed under subsection (13). The factors ordered  shall be described in fixed  do lla r amounts per un it o f 
e lectric ity , bu t may inc lude  spec ific  amounts contingent on fu tu re  events.

t7) In  its fin a l o rder in  a p ow e r supp ly  and cost rev iew , the com m ission shall evaluate the decisions 
underly ing  the 5-year forecast filed  by a u t i li ty  pursuant to  subsection (4). The comm ission may also 
ind icate  any cost items in the 5-year forecast that, on the basis o f present evidence, the comm ission w ou ld  
be u n like ly  to p e rm it the u t ili ty  to recover fro m  its customers in rates, rate schedules, or pow er supp ly  cost 
recovery factors established in the fu ture.

(8) The com m ission, on its ow n m otion  or the m otion  o f any party, may make a fin d in g  and enter a 
tem pora ry  o rder g ranting  approva l o r pa rtia l approva l o f a pow er supp ly cost recovery plan in a pow er 
supply and cost recovery rev iew , a fte r firs t having g iven notice  to the parties to the rev iew , and a fte r 
having a ffo rd e d  to the parties to the rev iew  a reasonable o p p o rtu n ity  fo r a fu ll and com plete hearing. A 
tem pora ry  o rd e r made pursuant to this subsection shall be considered a fina l order fo r purposes o f jud ic ia l 
review .

(9) I f  the com m ission has m ade a fina l or tem pora ry  o rder in a pow er supply and cost review , the u tility  
may each m onth incorpora te  in  its rates fo r the period  covered by the order any amounts up to the pow er 
supp ly cost recovery factors p e rm itted  in that order. I f  the comm ission has not made a final or tem pora ry  
o rder w ith in  3 m onths o f the submission o f a com ple te  pow er supp ly cost recovery plan, or by the 
beg inning o f the period  covered in  the plan, w h ichever comes later, or i f  a tem porary order has expired 
w ith o u t being extended or replaced, then pending  an o rder w h ich  determ ines the pow er supply cost 
recovery factors, a u t i li ty  m ay each m onth  adjust its rates to incorpora te  a ll or a part o f the pow er supp ly 
cost recovery factors requested in  its plan. A ny amounts collected under the pow er supply cost recovery 
factors be fo re  the com m iss ion  makes its fina l o rder shall be subject to p ro m p t re fund  w ith  interest to the 
extent that the to ta l amounts co llected  exceed the to ta l amounts determ ined in the com m ission’s fina l o rder 
to be reasonable and p rudent fo r the same period  o f time.

(10) N o t less than 3 months befo re  the beg inn ing  o f the th ird  quarter o f the 12-month period , the u tility  
may file  a revised pow er supp ly  cost recovery p lan  w h ich  shall cover the rem ainder o f the 12-month 
period. U pon  rece ip t o f the revised pow er supp ly cost recovery plan, the com m ission shall reopen the 
pow er supp ly  and cost rev iew . In  a dd ition , the comm ission may reopen the pow er supply and cost rev iew  
on its ow n  m otion  o r on the show ing o f good cause by  any party  i f  at least 6 months have elapsed since the 
u tility  subm itted  its com ple te  f il in g  and i f  there are at least 60 days rem ain ing in the 12-month penod  under 
consideration. A reopened pow er supp ly and cost review  shall be conducted as a contested case pursuant to 
chapter 4 o f Act No. 306 o f the Public  Acts o f 1969, and in accordance w ith  subsections (3), (6), vS), and 9).

(11) N o t m ore  than 45 days fo llo w in g  the last day o f each b illin g  m onth in w h ich  a pow er supply cost 
recovery fac to r has been app lied  to custom ers’ b ills , the u t ility  shall file  w ith  the com m ission a deta iled  
statement fo r that m onth o f the revenues recorded pursuant to the pow er supp ly cost recovery facto r and 
the a llow ance fo r cost o f pow er supp ly included in the base rates established in the latest com m ission order 
fo r the u t ility , and the cost o f pow er supp ly The deta iled statement shall be in the manner and fo rm  
prescribed by the commission. The com m ission shall establish procedures fo r insuring that the deta iled 
statement is p ro m p tly  ve rified  and corrected i f  necessary

(12) N o t less than once a year, and not later than 3 months after the end o f the 12-month period  covered 
bv a u t i l i ty ’s pow er supp ly cost recovery plan, the comm ission shall com m ence a proceeding, to be know n 
as a pow er supply cost reconc ilia tion , as a contested case pursuant to chapter 4 o f Act No. 306 o f the Public 
Acts o f 1969. Reasonable d iscovery  shall be p e rm itted  before and d u rin g  the reconc ilia tion  proceeding  in 
o rder to assist parties and interested persons in obta in ing  evidence concern ing reconc ilia tion  issues
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inc lud ing , but not lim ite d  to, the reasonableness and prudence ot expenditures and the amounts co llec ted  
pursuant to the clause. \ t  the p ow e r supp ly  cost reconc ilia tion  the com m ission shall reconcile  the revenues 
recorded pursuant to the pow er supp ly  cost recovery  factors and the a llow ance fo r cost o f p ow e r supp ly 
included in the base rates established in the latest com m ission order fo r the u tility  w ith  the amounts actua lly 
expensed and inc luded  m the cost o f pow er supp ly by the u tility . The com m ission shall consider any issue 
regarding the reasonableness and prudence  o f expenses fo r w h ich  customers w ere charged if  the issue was 
not considered adequately at a p rev ious ly  conducted pow er supp ly and cost review .

i 13) In its o rder in a pow er supp ly cost reconcilia tion , the comm ission shall:
ia) D isa llow  cost increases resu lting  fro m  changes in accounting or rate -m aking  expense treatm ent not 

p reviously app roved  by the com m ission. The com m ission may o rder the u t ili ty  to pay a pena lty  not to 
exceed 252) o f the am ount im p ro p e rly  co llected. Costs incu rred  by the u t ility  fo r penalty  paym ents shall not 
be charged to customers.

b) D isa llow  any capacity  charges associated w ith  pow er purchased fo r periods in excess o f 6 months 
unless the u t ili ty  has obta ined the p n o r approva l o f the commission.

ic) D isa llow  net increased costs a ttr ib u tab le  to a generating p lant outage o f m ore than 90 days in 
duration unless the u tility  demonstrates by clear and satisfactory evidence that the outage, or any part o f the 
outage, was not caused o r p ro longed  by the u t i l i ty ’s negligence or by unreasonable or im p ru d e n t 
management.

d) D isa llow  transporta tion  costs a ttr ib u tab le  to capita l investm ents to deve lop  a u t i l i ty ’s ca p a b ility  to 
transport fue l or relocate fuel at the u t i l i ty ’s facilities and d isa llow  unloading and hand ling  expenses 
incurred after rece ip t o f fuel by the u tility .

e) D isa llow  the cost of fue l purchased fro m  an a ffilia te d  com pany to the extent that such fue l is m ore 
costly than fue l o f requis ite  q u a lity  availab le  at or about the same tim e  from  other suppliers w ith  w hom  it 
w ou ld  be com parab ly  cost benefic ia l to deal.

i f ) D isa llow  charges unreasonably or im p ru d e n tly  incurred  fo r fuel not taken.
g; D isa llow  add itiona l costs resulting from  unreasonably or im p rud en tly  renegotiated fuel contracts.
h) D isa llow  pena lty  charges unreasonably or im p rud en tly  incurred.
i) D isa llow  dem urrage charges.
j) D isa llow  increases in charges fo r nuclear fuel disposal unless the u t ili ty  has received the p rio r 

approval o f the commission.
14) In its o rd e r in a pow er supp ly cost reconcilia tion, the com m ission shall require  a u tility  to re fund  to 

customers or c red it to custom ers’ b ills  any net am ount de te rm ined  to have been recovered over the period  
covered in excess o f the amounts de te rm ined  to have been actua lly  expensed by the u tility  fo r pow er 
supplv. and to have been incu rred  th rough  reasonable and p rudent actions not p rec luded  by the 
commission o rder in the pow er supp ly and cost review . Such refunds or credits shall be apportioned  among 
the customers o f the u t ili ty  u tiliz in g  procedures that the com m ission determ ines to be reasonable. The 
com m ission may adopt d iffe re n t procedures w ith  respect to customers served under the various rate 
schedules o f the u tility  and may, in app ropria te  circumstances, o rder refunds or credits in p ro po rtio n  to the 
excess amounts actua lly  co llected fro m  each such customer du ring  the period  covered.

115) In  its o rder in a pow er supp ly cost reconcilia tion , the comm ission shall authorize a u tility  to recover 
from  customers any net am ount by w h ich  the amount determ ined to have been recovered over the period  
covered was less than the am ount dete rm ined to have been actua lly expensed by the u tility  fo r pow er 
supply, and to have been incu rred  th rough reasonable and p ruden t actions not p rec luded  by the 
com m ission o rder in the pow er supp ly  and cost review . For excess costs incu rred  th rough managem ent 
actions con tra ry  to the com m ission's p ow e r supp ly and cost rev iew  order, the com m ission shall authorize  a 
u t i li ty  to recover costs incu rred  fo r pow er supp ly in the reconc ilia tion  p e rio d  in excess o f the am ount 
recovered over the p e rio d  on ly  i f  the u t i li ty  demonstrates by clear and conv inc ing  evidence that the excess 
expenses w ere beyond the a b ility  o f the u tility  to contro l th rough reasonable and prudent actions. For 
excess costs incu rred  th rough  managem ent actions consistent w ith  the com m ission ’s pow er supply and cost 
rev iew  o rder, the com m ission shall authorize a u tility  to recover costs incu rred  fo r pow er supp ly  in the 
reconc ilia tion  pe riod  in excess o f the am ount recovered over the period  only i f  the u tility  demonstrates that 
the level o f such expenses resulted from  reasonable and p rudent management actions Such amounts in 
excess o f the amounts actua lly  recovered by the u tility  fo r pow er supply shall be apportioned  among and 
charged to the customers o f the u tility  u tiliz in g  procedures that the com m ission determ ines to be 
reasonable. The com m ission may adopt d iffe ren t procedures w ith  respect to customers served under the 
various rate schedules o f the u tility  and may. in appropria te  circumstances, order charges to be made in 
p ro p o rtio n  to the amounts w h ich  w ou ld  have been paid by-such customers i f  the amounts m excess o f the 
amounts actua lly  recovered by  the u tility  fo r cost o f pow er supp ly had been inc luded in the pow er supplv
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cost recovery factors w ith  respect to such customers du ring  the period  covered. Charges fo r such excess 
amounts shall be spread over a period  that the com m ission determ ines to be appropria te .

16) I f  the com m ission orders refunds or credits pursuant to subsection (14). or add itiona l charges to 
customers pursuant to subsection (15), in its fina l o rder in a pow er supply cost reconc ilia tion , the refunds, 
credits, or add itio na l charges shall inc lude  interest. In de te rm in ing  the interest inc luded  in a re fund , cred it, 
or add itiona l charge pursuant to this subsection, the com m ission shall consider, to the extent m ateria l and 
practicab le, the tim e  at w h ich  the excess recoveries or insu ffic ien t recoveries, or both  occurred. The 
com m ission shall de te rm ine  a rate o f interest fo r excess recoveries, refunds, and credits equal to the greater 
o f the average short-te rm  b o rro w in g  rate availab le  to the u t ili ty  d u ring  the app rop ria te  period , or the 
authorized rate o f re tu rn  on the com m on stock o f the u t ili ty  d u ring  that same period . Costs incu rred  by the 
u tility  fo r refunds and in terest on refunds shall not be charged to customers. The com m ission shall 
determ ine a rate o f interest fo r in su ffic ie n t recoveries and add itiona l charges equal to the average short
term b o rro w in g  rate availab le to the u t ili ty  du ring  the appropria te  period.

117) To avoid  undue hardsh ip  o r undu ly  burdensom e or excessive cost, the comm ission may:
ia) E xem pt an e lectric  u tility  w ith  few er than 200,000 customers in the state o f M ich igan from  1 or m ore 

o f the p rocedura l provisions o f this section or may m o d ify  the filin g  requirem ents o f this section.
ib ) E xem pt an energy u t ili ty  o rgan ized as a cooperative  co rpora tion  pursuant to sections 98 to 109 o f 

Act No. 327 o f the P ub lic  Acts o f 1931, be ing sections 450.98 to 450.109 o f the M ich igan  C o m p ile d  Laws, 
from  1 or m ore o f the provisions o f this section.

(18) N o tw ith s ta n d in g  any o ther p rov is ion  o f this act, the com m ission may, upon app lica tion  by an 
e lectric u tility , set p ow e r supp ly  cost recovery  factors, in a manner o therw ise consistent w ith  this act, in an 
order resu lting  from  a general rate case. W ith in  120 days fo llo w in g  the e ffe c tive  date o f this section, fo r the 
purpose o f setting pow er supp ly  cost recovery factors, the com m ission shall p e rm it an e lectric  u t i l i ty  to 
reopen a general rate case in  w h ich  a fin a l o rder was issued w ith in  120 days be fo re  or a fte r the e ffe c tive  
date o f this section or to am end an app lica tion  or reopen the ev iden tia ry  record  in a pending  general rate 
case. I f  the com m ission sets p ow e r supp ly  cost recovery factors in an o rde r resu lting  from  a general rate 
case:

ia) The pow er supp ly  cost recovery factors shall cover a fu tu re  period  o f 48 months or the num ber o f 
months w h ich  elapse u n til the com m ission orders new pow er supp ly cost recovery factors in a general rate 
case, w h ichever is the shorter period ,

b) Annual reconc ilia tion  proceedings shall be conducted pursuant to subsection (12) and i f  an annual 
reconc ilia tion  p roceeding  shows a recoverab le  am ount pursuant to subsection (15), the comm ission shall 
authorize the e lectric  u t ility  to defe r the am ount and to accum ulate interest on the am ount pursuant to 
subsection (16), and in the next o rder resulting from  a general rate case authorize the u tility  to recover the 
amount and interest fro m  its customers in the manner p rov ided  in subsection (15).

O  The pow er supp ly cost recovery factors shall not be subject to revision pursuant to subsection (10).

Sec. 6k. 1) This section shall govern the in itia l fi l in g  and im p lem enta tion  o f a pow er supply cost
recovery plan under section 6j(3).

2) The in itia l pow e r supp ly  cost recovery plan may be fo r  a period  o f less than 12 months and shall be 
filed :

a) By an e lectric  u tility  subject to comm ission rate ju risd ic tion  w ith  at least 200,000 residential 
customers in  the state o f M ichigan, w ith in  4 months after the e ffec tive  date o f this section.

b) By all other e lectric  u tilitie s  subject to com m ission rate ju risd ic tion , w ith in  15 months after the 
e ffective  date o f this section in accordance w ith  the provisions o f this act w h ich  the comm ission determ ines 
to be app ro p ria te  fo r the ind iv idua l u tility .

3) N o tw ith s ta nd in g  section 6a(3), u n til the expira tion o f 3 months plus the rem ainder o f the then 
current b illin g  m onth fo llo w in g  the last day on w h ich  a u tility  is requ ited  to file  its firs t pow er supp ly cost 
recovery plan pursuant to subsection (2) o f this section, the u t ili ty  may a lter its rate schedule in accordance 
w ith  an existing fuel cost adjustm ent clause or purchased and net interchanged pow er adjustm ent clause. 
Therea fte r, the u t ili ty  may make charges in excess o f base rates fo r  the cost o f pow er supp ly  pursuant on ly 
to subsections (2) and 4) o f this section. A fte r the e ffective  date o f this section, any revenues resulting from  
an existing fue l cost adjustm ent clause or purchased and net in terchanged pow er adjustm ent clause and 
recorded fo r an annual reconcilia tion  period  ending p rio r to January 1, 1983, by an e lectric  u t ility  shall be 
subject to the existing reconc ilia tion  proceeding  established by the com m ission fo r the u t ili ty  In this 
proceeding, rhe com m ission shall consider the reasonableness and prudence o f expenditures charged 
pursuant to an existing fuel cost adjustm ent clause or purchased and net interchanged pow er adjustment 
clause a fte r the e ffe c tive  date o f this section. On and after January 1. 1983, a ll fue l cost and purchased and
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net interchanged pow er revenues rece ived by an e lectric  u tility , w he ther inc luded  in base rates or co llected 
pursuant to a fuel o r purchased and net in terchanged pow er adjustm ent clause or a pow er supply cost 
recovery clause, shall be subject to annual reconc ilia tion  w ith  the cost o f fuel and purchased and net 
interchanged pow er. Such annual reconc ilia tions  shall be conducted  in accordance w ith  the reconc ilia tion  
procedures described in section 6j(12) to (18), in c lu d in g  the provis ions fo r refunds, a dd itiona l charges, 
defe rra l and recovery, and shall inc lude  consideration by the com m ission o f the reasonableness and 
prudence o f expenditures charged pursuant to any fue l o r purchased and net interchanged pow er 
adjustm ent clause in  existence d u rin g  the period  being reconciled. I f  the u tility  has a lag co rrection  
p rov is ion  inc luded  in its existing ad justm ent clauses, the com m ission shall a llow  any adjustm ent to rates 
a ttr ib u tab le  to such lag co rrec tion  p rov is ion  to be im p lem en ted  fo r the 3 b ill in g  m onths im m e d ia te ly  
succeeding the fina l b illin g  m on th  in  w h ich  the existing adjustm ent clauses as operative.

f4) I  n til the com m ission approves or d isapproves a pow er supp ly  cost recovery clause in a fina l 
com m ission o rder in a contested case requ ired  by section 6 j(2), a u t i l i ty  w h ich  had a fuel cost ad justm ent 
clause or purchased and net in terchanged pow er adjustm ent clause on the e ffe c tive  date o f this section and 
w h ich  has a pp lied  fo r a p ow e r supp ly  cost recovery  clause under section 0j m ay adjust its rates pursuant to 
section 6j{3) to (18), to inc lude  pow er supp ly  cost recovery factors.

Sec. 61. (1) F o r purposes o f im p lem en ting  sections 6h, 6i, 0j, and 6k, this section and section 6m shall 
p rov ide  means o f insuring equ itab le  representation o f the interests o f energy u t ili ty  customers.

<2) As used in this section and section 6m:
a) “ Annual receipts”  means the paym ents received by the fund  under section 6m (2)(a) and (b) du ring  a 

calendar year.
(b) “ B oard”  means the u t ili ty  consumer p a rtic ip a tion  board created under subsection (3).
(c) “ D ep a rtm en t”  means the departm ent o f m anagem ent and budget.
(d) “ Energy cost recovery p roceed ing”  means any p roceeding  to  establish o r im p lem en t a gas cost 

recovery clause or a pow er supp ly  cost recovery clause as p ro v id e d  in sections 6h, 6i, 0j, o r 6k, to  set gas 
cost recovery factors pursuant to  section 8h(17), o r to  set p ow e r supp ly  cost recovery  factors pursuant to  
section 6j(18).

(e) “ E nergy u t i l i ty ”  means each e lectric  or gas com pany regulated by the p u b lic  service com m ission.
i f) “ F un d ”  means the u t ili ty  consumer representation fund  created in section 6m.
i g) “ H ousehold ”  means a s ing le -fam ily  home, duplex, m ob ile  hom e, seasonal dw e llin g , fa rm  home, 

cooperative, condom in ium , or apartm ent w h ich  has norm al household fac ilities  such as a bathroom , 
ind iv id ua l cook ing  facilities, and k itchen  sink facilities. Household does not inc lude  a penal or co rrective  
institu tion, or a m otel, hoteL, or other s im ilar structure  i f  used as a transient dw e lling .

<h) “ Ju risd ic tiona l”  means subject to rate regula tion by the M ich igan p u b lic  service commission.
i) “ N et grant proceeds”  means the annual receipts o f the fund  less the amounts reserved fo r the 

attorney general’s use and the amounts expended fo r board  expenses and operation.
Ij) “ Residential energy u t il i ty  consum er”  or “ consumer”  means a custom er o f an energy u tility  w ho 

receives u t ili ty  service fo r  use w ith in  an in d iv id u a l household o r an im provem ent reasonably appurtenant to 
and n o rm a lly  associated w ith  an ind iv id ua l household.

ik ) “ Residentia l ta r if f  sales”  means those sales by an energy u tility  w h ich  are subject to residential ta riffs  
on file  w ith  the commission.

/) “ U t i l i t y  consum ing indus try ”  means a person, sole p rop rie to rsh ip , partnership, association, co rpo
ration, or other en tity  w h ich  receives u t ili ty  service o rd in a rily  and p rim a rily  fo r use in connection w ith  the 
m anufacture , sale, or d is tr ibu tio n  o f goods or the provis ion  o f services, b u t does not inc lude  a n o n p ro fit 
organ isation  representing residential u t ility  customers.

(3) The u t ili ty  consumer p a rtic ip a tion  board  is created w ith in  the departm en t and shall exercise its 
powers and duties under this act independen tly  o f the departm ent. T he  p rocurem ent and related 
m anagem ent functions o f the com m ission shall be perfo rm ed  under the d irec tio n  and supervision o f the 
departm en t. T he  board  shall consist o f 5 m em bers appo in ted  by the governor, 4 o f w hom  shall be chosen 
from  1 or m ore lists o f q ua lifie d  persons subm itted  by the M ich igan consumer's council created under Act 
No. 277 o f the Public Acts o f 1966, being sections 445.821 to 445.829 o f the M ich igan C om p ile d  Laws, and 1 
o f w hom  shall be chosen from  1 or m ore lists o f q ua lifie d  persons subm itted  by the a ttorney general. The 
M ich igan  consum er’s counc il and the a ttorney general shall subm it to the governor a list o f as many 
q u a lifie d  persons as the governor has vacancies to f i l l  from  that list. I f  the governor does not appo in t all o f 
those whose names are subm itted , the M ich igan consum er’s council or the a tto rney general shall subm it 
another list conta in ing  as many names o f q ua lified  persons as rem ain to be appointed. This process shall 
continue un til all vacancies are fille d  by the governor.

10



93

(4) For the purposes o f subsection (5) on ly, '"u t il ity "  means an e lectric  or gas com pany located in or 
outside o f this state.

5) Each m em ber o f the board shall meet the fo llo w in g  requirem ents:

(а) Shall be an advocate fo r the interests o f residentia l u tility  consumers, as dem onstrated by the 
m em bers know ledge  o f and support fo r consumer interests and concerns in general or sp ec ifica lly  related 
to u tility  matters.

b) Shall not be, or shall not have been w ith in  the 5 years p reced ing  appo in tm ent, a m em ber o f a 
govern ing body of, o r em p loyed  in  a m anagerial or professional or consulting capacity by a u tilitv  or an 
association representing u tilities ; an enterprise or professional practice  w h ich  received over $1,500.00 
in the year p reced ing  the appo in tm en t as a supp lie r o f goods or services to a u t i li ty  o r association 
representing u tilitie s ; o r an organ iza tion  representing employees o f such a u tility , association, enterprise, or 
professional practice, or an association w h ich  represents such an organization.

(c> Shall not have, or shall not have had w ith in  1 year p reced ing  appo in tm ent, a financ ia l interest 
exceeding $1,500.00 in  a u tility , an association representing u tilities, or an enterprise or professional practice  
w h ich  rece ived over $1,500.00 in  the year p reced ing  the appo in tm ent as a supp lie r o f goods or services to a 
u tility  or association representing utilities.

(d) Shall no t be an o ffic e r o r d irec to r o f an app lican t fo r a grant under section 6m.
(e) Shall not be a m em ber o f the im m ediate  fa m ily  o f a person w ho w o u ld  be ine lig ib le  under 

subdivisions (a), (b), (c), o r (d).

(б) T he  m em bers o f the boa rd  shall be appoin ted  fo r 2-year term s beg inn ing  w ith  the firs t day o f a 
leg isla tive session in an odd-num bered  year and ending on the day be fore  the firs t day o f the leg isla tive 
session in the next odd -num bered  year or when the m em bers’ successors are appoin ted , w h ichever occurs 
later. T he  governor shall n o t a pp o in t a m em ber to the board  fo r a term  com m encing  a fte r the gove rno r’s 
term  o f o ff ic e  has ended. A vacancy shall be fille d  in the same manner as the o rig ina l appoin tm ent. I f  the 
vacancy is created other than by exp ira tion  o f a term , the m em ber shall be appo in ted  fo r the balance o f the 
unexpired te rm  o f the m em ber to be succeeded.

(7) T he  governor shall rem ove a m em ber o f the board  i f  that m em ber is absent fo r any reason from  
e ither 3 consecutive board  meetings or m ore than 50% o f the meetings held by  the board in a calendar year. 
H ow ever, a person w ho is rem oved due to absenteeism is e lig ib le  fo r reappoin tm ent to f i l l  a vacancy w h ich  
occurs in the boa rd  m em bersh ip. The governor also shall rem ove a m em ber o f the board  i f  the m em ber is 
subsequently dete rm ined to be ine lig ib le  under subsection (5).

18 ) T he  board  shall ho ld  b im o n th ly  meetings and a dd itiona l meetings as necessary. A quorum  consists 
o f 3 members. A m a jo rity  vo te  o f the m em bers appoin ted  and serving is necessary fo r a decision. A t its firs t 
m eeting fo llo w in g  the appo in tm ent o f new members, or as soon as possible after the firs t meeting, the 
board shall elect b ienn ia lly  from  its m em bersh ip  a chairperson and a vice-chairperson.

(9) T he  board  shall not act d ire c tly  to represent the interests o f residential u tility  consumers except 
th rough adm in is tra tion  o f the fund  and grant p rogram  under this section.

[ 10) The  business w h ich  the board  m ay p e rfo rm  shall be conducted at a p u b lic  m eeting o f the board 
held in com p liance  w ith  the open meetings act, A c t No. 207 o f the Public Acts o f 1976, being sections 15.261 
to 15.275 o f the M ich igan C om p iled  Laws. Pub lic  notice  o f the tim e, date, and place o f the m eeting shall be 
given in the manner requ ired  by  Act No. 267 o f the Public Acts o f 1976.

i l l )  A w r it in g  prepared, owned, used, in  the possession of, or reta ined by the board in the perform ance 
o f an o f f ic ia l fu nc tio n  shall be made ava ilab le  to the p u b lic  in  com pliance  w ith  the freedom  o f in fo rm a tion  
act, A c t No. 442 o f the P ublic  Acts o f 1976, being sections 15.231 to 15.246 o f the M ich igan C om p iled  Laws.

(12) A m em ber o f the board  m ay be re im bursed fo r actual and necessary expenses, inc lud ing  trave l 
expenses to and fro m  each m eeting  held by the board, incurred  in d ischarg ing the m em ber’s duties under 
this section and section 6m. In  a d d itio n  to expense re im bursem ent, a board m em ber may receive 
rem uneration from  the board  o f $100.00 per m eeting attended, not to exceed $1,000.00 in a calendar year. 
These lim its  shall be adjusted p ro po rtio na te ly  to an adjustm ent in the rem ittance  amounts under section 
6m (4) to a llow  fo r changes in the cost o f liv ing .

(13) U n til the board certifies that it  is operating and ready to p e rfo rm  all duties under this act, the 
d irec to r o f the energy adm in istra tion  created by executive d irectives 1976-2 and 1976-5 shall serve as 
tem pora ry  adm in is tra to r o f the fund  and exercise all duties and powers o f the board.

Sec. 6m. < 1) The u t ili ty  consumer representation fund is created as a special fund. The state treasurer 
shall be the custodian o f the fund  and shall m aintain a separate account o f the m oney in the fund. The 
m oney in the fund  shall be invested in the bonds, notes, and o ther evidences o f indebtedness issued or 
insured by the U n ited  States governm ent and its agencies, and in p rim e  com m ercia l paper. The state

11



94

treasurer shall release m oney from  the fund, inc lud ing  interest earned, in the m anner and at the tim e 
d irected  by the board.

l2) E xcept as p ro v id e d  in subsection 6K each energy utility- w h ich  has app lied  to the p u b lic  '.ervice 
com m ission fo r the in itia tion  o f an energy cost recovery p roceed ing  shall rem it to the fund  p rio r to or upon 
f i l in g  its in it ia l app lica tion  fo r such a proceeding, and on or be fo re  the f i r s t  ann iversary o f that app lica tion , 
an am ount o f m oney de term ined by the board  in the fo llo w in g  manner

ta) In the case o f an energy u t ili ty  com pany serving at least 100.000 customers in this '.fate, an am ount 
w h ich  bears to 5300,000.00, m u ltip lie d  by a fac to r as p rov ided  in subsection 4), the same p ro p o rtio n  as the 
com pany s ju risd ic tiona l 1981 to ta l ope ra ting  revenues, as stated in its annual report, bear to the ju risd ic 
tiona l 1981 to ta l opera ting  revenues o f a ll energy' u t i li ty  companies serving at least 100,000 customers in this 
state. This am ount shall be m ade availab le  by the board  fo r use by the a tto rney general fo r the purposes 
described in subsection (17).

b) In  the case o f an energy u t ili ty  com pany serving at least 100.000 residentia l customers in this state, 
an am ount w h ich  bears to 5300,000.00, m u ltip lie d  by a fac to r as p ro v id e d  in subsection 4), the same 
p ro po rtio n  as the com pany ’s ju r isd ic tiona l 1981 gross revenues from  residential ta r if f  sales bear to the 
ju risd ic tiona l 1981 gross revenues from  residentia l ta r if f  sales o f all energy u tility  companies serving at least 
100,000 residentia l customers in this state. This am ount shall be used fo r grants under subsection i l l ) .

(3) Payments m ade by an energy u tility  under subsection (2 )(a) shall be operating expenses o f the u t ili ty  
w h ich  the p u b lic  service com m ission shall p e rm it the u tility  to charge to its customers. Payments made by a 
u tility  under subsection (2)(b ) shall be opera ting  expenses o f the u tility  w h ich  the p ub lic  service com m ission 
shall pe rm it the u t ili ty  to charge to its residential customers.

(4) F or purposes o f subsection (2), the fa c to r shall be set by the board at a level not to exceed the 
percentage increase in the index know n  as the consumer p rice  index fo r urban wage earners and clerica l 
w orkers, select areas, a ll items indexed, fo r the D e tro it standard m etropo litan  statistical area, com p iled  by 
the bureau o f labor statistics o f the L’n ited  States departm en t o f labor, or any successor agency, w h ich  has 
occurred  betw een January 1981 and January o f the year in w h ich  the paym ent is requ ired  to be made. In  
the event tha t m ore  than 1 such index is com p iled , the index y ie ld ing  the largest paym ent shall be the 
m axim um  a llow ab le  factor. The board  shall advise u tilities  o f the factor.

(5) On or be fo re  the second and succeeding anniversaries o f its in itia l app lica tion  fo r an energy cost 
recovery p roceeding, an energy u t ili ty  shall rem it to the board  amounts equal to 5 /6  o f the amounts 
requ ired  under subsection |2).

'6) The rem ittance  requirem ents o f this section shall not app ly  to an energy- u tility  organized as a 
coopera tive  co rp o ra tio n  pursuant to sections 98 to 109 o f Act No. 327 o f the Public Acts o f 1931, being 
sections 450.98 to 450.109 o f the M ich igan C om p ile d  Laws, and grants fro m  the fund  shall not be used to 
partic ipa te  in an energy cost recovery proceeding p rim a rily  a ffec ting  such a utility-

(7) In the event o f a d ispute  between the board and an energy u tility  about the amount o f paym ent due, 
the u t ili ty  shall pay the und isputed  am ount and, i f  the u t i li ty  and the board cannot agree, the board  may 
in itia te  c iv il action in  the c ircu it co u rt fo r  Ingham  coun ty  fo r recovery o f the d isputed amount. The 
com m ission shall not accept o r take action on an app lica tion  fo r an energy cost recovery proceeding  from  
an energy u tility  subject to this section w h ich  has not fu lly  paid  und isputed rem ittances requ ired  by this 
section.

<8) The commission shall not accept o r take action on an app lica tion  fo r an energy cost recovery 
p roceeding  fro m  an energy u t ili ty  subject to this section u n til 30 days after it has been no tifie d  by the board 
or the d ire c to r o f the energy adm in istra tion, i f  section 61(13) is app licable , that the board  or the d irec to r is 
ready to process grant app lica tions, w ill  transfer funds payable to the a ttorney general im m ed ia te ly  upon 
the rece ip t o f such funds, and w il l  w ith in  30 days approve grants and rem it funds to q ua lifie d  grant 
applicants.

(9) T he  board  m ay accept a g if t  or grant from  any source to be deposited in the fund  i f  the conditions 
or purposes o f the g ift or grant are consistent w ith  this section.

(10) T he  costs o f operation and expenses incurred by the board in p e rfo rm in g  its duties under this 
section and section 61, in c lu d ing  rem uneration to board members, shall be paid  from  the fund. A m axim um  
o f 535 o f the annual receipts o f the fund  may be budgeted and used to pay expenses other than grants made 
under subsection (11).

i l l )  The  net grant proceeds shall finance a grant p rogram  trom  w h ich  the board may award ro an 
app lican t an am ount w h ich  the board  determ ines shall be used fo r the purposes set fo rth  in this section.

(12) The board shail create and make available to app licants an app lica tion  fo rm . Each app licant shall 
ind ica te  on the app lica tion  how  the app lican t meets the e lig ib ility  requirem ents p rov ided  fo r m this section 
and how  the app lican t proposes to use a grant from  the fund to partic ipa te  in I or more proceedings as

12
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authorized  in subsection ( 17) w h ich  have been or are expected to be filed . The board shall receive an 
a pp lica tion  requesting a grant from  the fund  only from  a n o n p ro fit o rgan ization  or a unit o f local 
governm ent in this state. The  board  shall consider only app lica tions fo r grants conta in ing  proposals w h ich  
are in keeping w ith  subsections 1. 17) and IS) and w h ich  serve the interests o f residential u tility  consumers. 
For purposes o f m aking grants, the board may consider p ro tection  o f the environm ent, energy conservation, 
the creation o f em p loym en t and a healthy econom y in the state, and the maintenance o f adequate energy 
resources. The board  shall not consider an app lica tion  w h ich  p rim a rily  benefits the app lican t or a service 
p ro v id e d  or adm in is te red  by the app lican t The board shall not consider an a pp lica tion  fro m  a n o n p ro fit 
o rgan ization  it 1 o f the o rgan iza tion ’s p rinc ip a l interests or un ify ing  p rinc ip les is the w e lfa re  o f a u tility  or 
its investors or employees, or the w e lfa re  o f 1 or more businesses or industries, o ther than farm s not ow ned 
or operated by a corpora tion , w h ich  receive u t ili ty  service o rd in a rily  and p rim a r ily  fo r use in connection 
w ith  the p ro fit-seek ing  m anufacture , sale, or d is tr ibu tio n  o f goods or services. M ere ow nersh ip  o f securities 
by a n o n p ro fit o rgan ization  o r its m embers shall not d isqua lify  an app lica tion  subm itted  by that organ iza
tion.

' 13) The board  shall encourage the representation o f the interests o f id e n tif ia b le  types o f residentia l 
u t i l i ty  consumers whose interests m ay d iffe r, inc lud ing  various social and econom ic classes and areas o f the 
state, and i f  necessary, may make grants to m ore than 1 app licant whose app lica tions are related to a s im ilar 
issue to achiev e this type  o f representation. In add ition , the board shall consider and balance the fo llo w in g  
c rite ria  in d e te rm in ing  w hether to make a grant to an app licant:

ia) Evidence  o f the a pp lica n t’s competence, experience, and com m itm ent to advancing the interests o f 
residentia l u t ility  consumers.

ib ) In  the case o f a nongovernm enta l app licant, the extent to w h ich  the app lican t is representative o f or 
has a previous h is tory o f advocating the interests o f citizens, especially residential u tility  consumers.

;,o The an tic ipa ted  e ffect o f the proposal contained in the app lica tion  on residential u tility  consumers, 
inc lud ing  the im m edia te  and long-term  im pacts o f the proposal.

id ) E v idence  dem onstra ting  the po ten tia l fo r con tin u ity  o f e ffo r t and the deve lopm ent o f expertise in 
re la tion  to the proposal contained in the app lica tion.

(e) The uniqueness or innovativeness o f an app lican t’s position  or po in t o f v iew , and the p ro b a b ility  
and des ira b ility  o f that position or po in t o f v iew  prevailing .

14) As an a lte rna tive  to choosing betw een 2 or m ore app lica tions w h ich  have s im ilar proposals, the 
board m ay inv ite  2 o r m ore o f the applicants to file  jo in tly  and award a grant to be managed cooperative ly.

' 15) The board  shall make disbursements pursuant to a grant in advance o f an a pp lica n t’s proposed 
actions as set fo rth  in the app lica tion  i f  necessary to enable the app licant to in itia te, continue, or com ple te  
the proposed actions.

16) Any norice to u t i li ty  customers and the general p u b lic  o f hearings or o ther state proceedings in 
w h ich  grants from  the fund  may be used shall contain a notice o f the ava ilab ility  o f the fund and the 
address o f the board.

, 17) The annual receipts and interest earned, less adm in is tra tive  costs, may be used only fo r p a rtic ipa 
tion in adm in is tra tive  and jud ic ia l proceedings under sections 6h, 6i. 6j, and 6k. and in federal adm in is tra tive  
and jud ic ia l proceedings w h ich  d irec tly  a ffect the energy costs paid by M ich igan energy' u tilities. Am ounts 
w hich  have been in the fund  m ore than 12 months may be reta ined in the fund fo r fu tu re  grants, or may be 
returned to energy u t ili ty  companies or used to o ffse t their fu tu re  rem ittances in p ro p o rtio n  to their 
previous rem ittances to the fund, as the board determ ines w ill best serve the interests o f consumers.

18) The fo llo w in g  conditions shall app ly  to all grants from  the fund:
a) D isbursements from  the fund  may be used only to advocate the interests o f energy u tility  customers 

or classes o f energy u tility  customers, and not fo r representation o f m erely ind iv id ua l interests.
;b j The board shall a ttem p t to m aintain a reasonable re lationship between the payments from  a 

particu la r energy u t ility  and the benefits to consumers o f that u tility .
c) The  board shall coordinate the funded activities o f grant recipients w ith  those o f the attorney 

general to avo id  d up lica tion  o f e ffo rt, to p rom ote  supplem entation o f e ffo rt, and to m axim ize the num ber 
o f hearings and proceedings w ith  in tervenor partic ipa tion .

19) A rec ip ien t o f a grant pursuant to o ibsection 11) may use the grant only fo r the adv ancement i f  
the proposed action approved  by the board, includ ing, but not lim ite d  to. costs o f staff, h ired consultants 
and counsel, and research.

2CM \  rec ip ien t o f a grant under m bseetion l l i  shall file  a report w ith  the board w ith in  90 days 
fo llo w in g  the end o f the > ear or a shorter period for w h ich  the grant is made. The report shall be made in a 
rorm  prescribed by the board and shall be subject to aud it b \ the board. The report shall include the 
fo llo w in g  in fo rm ation :

13
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fa) An account o f all grant expenditures made by the grant recip ient. Expenditures shall be reported  
w ith in  the fo llo w in g  categories:

d) E m p loyee  and contract fo r services costs.
i ii) Costs o f m ateria ls and supplies.
i Hi) F ilin g  fees and other costs requ ired  to  e ffe c tive ly  represent residentia l u t i l i ty  consumers as 

p rov ided  in this section.
(b) Any add itiona l in fo rm a tio n  concern ing  uses o f the grant requ ired  by the board.
(21) T he  a tto rney general shall file  a rep o rt w ith  the house and senate com m ittees on app ropria tions 

w ith in  90 days fo llo w in g  the end o f each fiscal year. The report shall inc lude the fo llo w in g  in fo rm a tion :
a) An account o f all expenditures m ade by the a tto rney general o f funds rece ived under this section. 

Expenditures shall be reported  w ith in  the fo llo w in g  categories:
\i) Em p loyee  and contract fo r services costs.
(ii) Costs o f m ateria ls and supplies.
( iii)  F ilin g  fees and other costs requ ired  to e ffe c tive ly  represent u t i l i ty  consumers as p ro v id e d  in this 

section.
(b) Any add itio na l in fo rm a tio n  concern ing  uses o f the funds rece ived under this section requ ired  by the 

committees.
(22) On o r befo re  Ju ly  1 o f each calendar year, the board  shall subm it a deta iled report to the legislature 

regard ing  the discharge o f duties and responsib ilities under this section and section 61 du ring  the p reced ing  
calendar year.

i23) Three  years a fte r the e ffe c tive  date o f this section, and at 3-year in terva ls thereafter, a senate 
com m ittee  chosen by the m a jo r ity  leader o f the senate and a house com m ittee  chosen by the speaker o f the 
house o f representatives shall rev iew  the re la tionsh ip  betw een costs and benefits resu lting  fro m  this section 
and sections 0h th rough 8/, and m ay recom m end changes to the legislature.

This act is ordered to take im m edia te  e ffect.

C lerk o f the House o f Representatives.

Secretary of the Senate.

A pproved

Governor.

! 4



APPENDIX D

No 4 9 } 1975 JOURNAL OF T H E  HOUSE 1223

Reps Owen, Heilman and jacobetti offered the following resolution:
House Resolution No. 103.
A resolution creating a special committee to investigate certain reported irregularities within the Michigan 

IX'partment of Licensing and Regulation and to review all existing State licensing and regulatory procedures 
which come under the authority of the Department of Licensing and Regulation.

Whereas, The Michigan Department of Licensing and Regulation has been endowed by statute with a great 
deal of authority and public responsibility. The Department currently oversees approximately thirty-three State 
boards, agencies, or functions involving licensing and regulation of some 330,000 licensees; and 

Whereas, The Administrative Secretary of the Board of Residential Builders and Maintenance and Alteration 
Contractors was dismissed by die Department of Licensing and Regulation on September 25, 1974, following 
allegations of misconduct, including charges that the Administrative Secretary had improperly issued 110 
maintenance and alteration licenses after changing the examination scores of applicants; and 

Whereas, Shortly after the September 25, 1974 dismissal of the Administrative Secretary of the Board of 
Residential Builders and Maintenance and Alteration Contractors, the Michigan Attorney General began an 
investigation and subsequently issued “Report concerning Investigation of Irregularities of Builders’ Licenses". 
This report covered such subjects as grandfather clause irregularities, improper oral examinations, selling of 
ruminations, briber)', other licensing irregularities in violation of law, and injury to the public; and 

Whereas, The Attorney General stated in the report, “our investigation has found fellow employee animosity, 
jdministrative laxity and confusion, apparent negligence and incomplete department records". Furthermore, 
the Attorney General stated, “...the consumer who believed that he was receding protection from the 
Department of Licensing and Regulation suffers the greatest loss”. In siew of these conclusions, it is incumbent 
upon this legislative body to look into this matter; now therefore be it 

Resolved by the House of Representatives, That there is created a special committee of the House of 
h'-presentatives, to consist of 5 members, to be appointed in the same manner as standing committees of the 
ti.mse are appointed, to function during the 1975 and 1976 Regular Sessions of the Legislature, to investigate 
irrtain reported irregularities within the Michigan Department of Licensing and Regulation and to review all 
rxivtiric State licensing and regulatory procedures which come under the authority of the Department of 
! uen<ir.£ and Regulation, and to report its findings and recommendations to the Legislature: and be it further 

htsnlu-d. That the committee may subpoena witnesses, administer oaths, and examine the books and records 
■ an\ person, partnership, association, or corporation, public or private, involved in a matter properly before 

'v  committee; and may call upon the services and personnel of any agency of the state and its political 
'.hdivisions; and may engage such assistance as it deems necessary; and be it further 

Resolved, That the committee may employ such consultants, aides, and assistants as it deems necessary to 
i-<nduci its study; the committee may call upon the Legislative Service Bureau, subject to approval of the 
legislative Council, for such sendees and assistance as it deems necessary and may request information and 
distance from state departments and agencies; and be it further 

Resolved, That the members of the committee shall serve without compensation, but shall be entitled to 
«:fu*l and necessary travel and other expenses incurred in the performance of official duties, to be paid from 
-»■ appropriation to the House of Representatives.

The resolution was referred to the Committee on House Policy.

Rep Hasper asked and obtained leave of absence from tomorrow’s session.

Reports of Select Committees

Joint Committee on Administrative Rules 

Certificate of Approval of Rules

April 29, 1975 
Trans. No. 619

( hereby certify that on April 29, 1975, the Joint Committee on Administrative Rules approved the 
 ̂ i:i<uiis(rati\e Rules pertaining to Public Bathing Beaches being R325.2101-.2102 of the Michigan Ad- 

: -U'tratne Code.
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6/10/82

Interview with Gary Van Norman, financial control section of the 
accounting division of DMB.

Van Norman's f i r s t  comment was that MDOT was not following fiscal  
reporting procedures according 22210 of the Administrative Manual and 
the 8 memos which accompany i t .  When questioned on specifics he said 
the rules were too complex and violation too complicated to explain--  
i t  would take weeks.

The procedures for lapsed funds automatically reverting to the "7700" 
account has undergone a change within the last two fiscal years. In 
the 1979-80 fiscal year Sec. 27 of Act 51, as amended, called for 
unencumbered funds in specific numbered accounts to lapse and revert to 
7700 at the end of the fiscal year. As of the 1980-81 fiscal year any 
balance remaining in accounts are held there for a two year period before 
reverting to the "7700" account. However, due to the fact that DMB has 
their own personal accounting system which, according to Van Norman, i t  
uti l izes as an administrative tool i t  is impossible to te l l  the years 
with which an expenditure is connected. This allows program monies to be 
carried over in their  numbered account beyond the two year l im it .  The 
result is that there would be a delay in the transfer of funds into the 
"7700" account.

Van Norman repeatedly stated that the separate MDOT accounting system 
he described was solely a managerial tool , and thus not i 1 legal . He 
stated that they could group line items into one lump fund or in other 
ways a l te r  the accounting procedure specificed by DMB as part of their  
in-house management. However, those figures that MDOT reports to DMB 
must subscribe to DMB line items and account numbers. Van Norman kept 
emphasizing that MDOT's system had nothing to do with actual fiscal 
reporting.

Van Norman stated that the accounting of MDOT expenditures is tota l ly  
dependent on the figures MDOT reports to them. All monies are recorded 
through MDOT's system and then through DMB's system. I f  there are any 
discrepancies between the reported figures and the original appropriations 
DMB requests a reconciliation statement. Such a reconciliation is 
accepted at face value and no investigation of the discrepancy occurs 
until an audit is conducted.

Monies that eventually revert to the 7700 account are as equally 
unchecked as other areas of MDOT accounting. The 7700 monies cannot be 
expended until al lotted. This appears to be the only check on expending 
of 7700 funds. Allotment is possible after  approval of the Bureau of 
the Budget. In rea l i ty ,  however, they do not turn down any allotment 
requests. Consequently there is no check on expenditures from the 
"7700" account.
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Van Norman's information verif ies the misconduct of MDOT that was 
brought to l ight by George Rusch. I t  also verif ies how intertwined 
MDOT's separate accounting system and the 7700 account are.

Further pursuit of the accounting system by someone with an accounting 
background might i l l i c i t  more specific violations from Van Norman or 
other DMB o f f ic ia ls .
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