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PREFACE

Like many freshmen, I came to Michigan with a plan. I would study Linguistics, intern at
law firms throughout undergrad, and position myself for a life in the legal field. It was in this frame
of mind that I signed up to take Intro to World Politics with Professor Koremenos. Immediately,
the subject of international politics and law piqued my interest, especially in how it necessitated a
historical understanding (what happened?) as well as a methodical one (why did it happen and how
can we recreate or prevent something similar?). However, it was especially the lectures on human
rights that held my attention.

I came to better understand how the very idea of human rights has made an immense impact
on our world. Despite its frequent framing as a naive concept, the language of human rights has
shaped contemporary international law and motivated revolutions as well as transnational
compassion and advocacy. My fascination with the considerable power of human rights has
continued to shape my undergraduate career. In addition to motivating my decision to declare a
major in Political Science, it has also led to my desire to minor in Moral and Political Philosophy
as well as to be more aware of human rights abuses when and where they occur. And, of course, it
has also led me here, to a thesis dedicated not only to my research question but to highlighting the
power of human rights as illustrated through the Inter-American Human Rights System.

Though the great majority of my thesis, through the many twists and turns of the research
process, focuses on U.S. foreign policy, it was the Inter-American System itself that I fell in love
with. Both because it goes beyond declaring mere ideas of basic human rights by attempting to
enforce them but also because, when it fails in this endeavor, it does at least succeed in calling
attention to abuses themselves; and, in doing so, it works to recognize and validate the experiences
of victims of human rights abuses.

This is a powerful thing.
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INTRODUCTION

The United States has considered itself a leader in human rights.' There is certainly some
truth to this; its founding as a nation is remembered by the oft-quoted words, “We hold these truths
to be self-evident, that all men are created equal.” It has also participated actively in the
development of the international human rights regime, negotiating agreements such as the
Convention on the Rights of the Child, the Convention on the Elimination of Discrimination
Against Women, and many others.> Yet, its participation in the negotiation of such agreements
fails to translate to a record of ratifying human rights instruments. When agreements have been
ratified, as is the case with the International Covenant on Civil and Political Rights (ICCPR) and
Genocide Convention, the road is a long one between the agreements’ conclusion and the United
States’ ratification.’

The question that naturally follows from this observation is why the United States has
failed to ratify multiple human rights agreements. Indeed, both nongovernmental organizations
(NGOs) and scholars have considered this puzzling question. NGOs point out the impact of the
United States’ cold feet with regards to human rights: mainly, that, by not ratifying agreements,
the United States’ credibility as a leader of human rights is called into question.” In Amnesty

International’s 2019 report on the human rights situation in the United States, they point out that,

' In the recent words of current Secretary of State Michael Pompeo, “Since America’s founding, the
concept of individual rights has been woven into the national fabric... every year since 1977, the State
Department has, through this report, put the world on notice that we’ll expose violation of human rights
wherever they occur. We have told those who disgrace the concept of human dignity they will pay a price,
that their abuses will be meticulously documented and then publicized.” See Pompeo 2019.

? Cohen 2006.

% In the case of the ICCPR, twenty six years separate the covenant’s conclusion and the United States
ratification. The Genocide Convention is even more surprising, with forty years having elapsed between
the agreement’s conclusion in 1948 and the United States’ ratification in 1988.

* See Wilken 2017 (writing for human rights NGO, Global Justice Center) and the Human Rights Watch
2009 Report titled, “United States Ratification of International Human Rights Treaties.”
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by not fully participating in international human rights, the U.S. effectively “[declines] to
cooperate with [the] examination of the human rights situation within the USA.”

While NGOs consider the impact, scholars contemplate the cause of the United States’
failure to ratify human rights agreements. Most scholarly work emphasizes the role of sovereignty
and federalism concerns, tracing these concerns to the proposal of the Bricker Amendment in the
1950s.° The Bricker Amendment was a proposed amendment to the Constitution, put forward by
Republican Senator from Ohio, John Bricker from 1951-1954. The amendment would have
rendered all international human rights agreements non-self-executing, meaning that agreements
would not be domestically enforceable without additional legislation which, in turn, would limit
the impact of agreement ratification. Although the amendment failed by one vote in the Senate,
scholars argue that the effects of its consideration have been long-lasting, causing a persistence of
concern over how human rights agreements might override U.S. sovereignty. It is therefore the
Bricker Amendment, they argue, that has led to the United States’ failure to ratify human rights
agreements.

In the particular case of the American Convention on Human Rights, scholars have also
proposed that the Convention carries substantive barriers for the United States.” Scholars
advancing this argument identify that the United States may have failed to ratify the American
Convention because the Convention was not sufficiently consistent with U.S. domestic law,
especially in terms of its right to life language which can be read as prohibiting abortion. Because

abortion is permitted in the United States and because the Convention additionally prohibits the

> See Amnesty International 2019 Report.

% Bitker 198 1, Hevener Kaufman and Whiteman 1988, Henkin 1995, Diab 1992, and Rivera Jurasti 2013.
7 See Chapter Three for more details on inconsistencies between the right to life as it is understood in the
United States as compared to the American Convention. In short, the American Convention can be read as
prohibiting abortion, which is permitted in the United States, and restricts the application of the death
penalty in ways that do not align with U.S. domestic laws.



TILLOTSON

death penalty in cases where the United States allows it, the U.S. is argued to have avoided the
inconsistency by not ratifying. In Chapter Three of this thesis, I discuss the limitations of both the
Bricker Amendment Argument and Substantive Limitations Argument in detail.

However, one limitation facing both of the arguments is that, in asking only why the United
States fails to ratify, scholars miss the most interesting characteristic of the United States’
engagement with international human rights law: that it is uneven. While the United States exerts
time, energy, and resources into negotiating many human rights agreements, it often falls short of
ratifying them. The current explanations in the literature often acknowledge this phenomenon, but
scholarship has not attempted to explain it or study it empirically. By failing to address this aspect
of the United States’ relationship to human rights, their explanation for the United States’ failure
to ratify is incomplete.

This thesis seeks to remedy this gap by investigating the United States’ uneven engagement
with the American Convention on Human Rights. I propose that uneven engagement is a result of
the tension between two approaches to norm exportation. These approaches — the Restraint
Approach and Imposition Approach — fundamentally disagree about how the United States should
promote human rights abroad. The Restraint Approach endorses U.S. participation in international
institutions, restraining some power in order to influence the institutions themselves. Conversely,
the Imposition Approach avoids participation in such institutions to preserve U.S. sovereignty,
opting instead for unilateral condemnations or interventions when necessary. The presence of both
these perspectives, [ argue, gives rise to what attorney Bruno Bitker calls the “split personality” of

the United States’ human rights involvement.®

8 Bitker 1981, 90.
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To test the presence of these approaches and understand their tension’s role in preventing
human rights ratification by the United States, I use process tracing to evaluate several documents,
including the Convention’s preparatory documents, primary and secondary sources detailing the
League of Nations membership debate,” and the Senate Foreign Relations Committee’s hearing
considering the ratification of the American Convention.'’ These sources lend insight on the
predicted implications of each hypothesis developed throughout Chapters Three and Four of this
thesis.

The thesis will proceed as follows: Chapter One will briefly describe the structure of the
Inter-American Human Rights System, including an overview of the agreements and monitoring
and punishment system that comprise it. Chapter Two will detail the theoretical sources of the
Restraint and Imposition Approaches before 1 argue for the utility of their application in
considering the United States’ uneven engagement in the American Convention. I then, in Chapter
Three, review the two main alternative explanations in the literature — the Substantive Limitations
Argument and the Bricker Amendment Argument — for why the United States has failed to ratify
the American Convention. In doing so, I articulate hypotheses for both explanations as well as
testable implications for them.

Chapter Four summarizes my methodology, describing the fundamentals of process
tracing, the qualitative tests the method uses to evaluate evidence, and how I apply those tests in
light of my hypotheses. Lastly, Chapter Five reports the results of my analysis of several primary
and secondary source documents, highlighting the qualitative data collected and discussing it. |

ultimately conclude that neither the Substantive Limitations or Bricker Amendment Arguments

’ These documents are used to test the validity of the Bricker Amendment Argument. See Chapter Three.
' T use process tracing methods as developed by Collier and Beach and Pederson. See Collier 2011 and
Beach and Pederson 2013.
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are substantiated. Additionally, I find some support for my argument that uneven engagement
results from a tension between Restraint and Imposition Approaches to human rights and suggest

that further study may help understand the possible general applicability of this proposition.

10
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Chapter One

BACKGROUND AND STRUCTURE OF THE
INTER-AMERICAN SYSTEM

Before engaging with my positive argument or the existing literature on the United States’
participation in the Inter-American Human Rights System (IAHRS), it is necessary to first
establish an understanding of the System itself: its structure and workings as well as its relevant
actors. This chapter seeks to answer the question, what does it imply for states to ratify the
American Convention on Human Rights? More broadly, what does membership in the
Organization of American States imply for states? I answer these questions by highlighting the
major agreements and bodies of the System, their functions, their interconnectedness, and who can

access them.

Major Agreements of the IAHRS

The Organization of American States (OAS) was established in April 1948 with the signing
of the OAS Charter'' by 21 Western hemispheric countries, including the United States.
Reaffirming the important mission of the United Nations, the Charter also recognized the desire
and need for “American solidarity and good neighborliness” and “intensive continental
cooperation” for the purpose of individual and hemispheric welfare.'* During the same conference,

states also signed the American Declaration on the Rights and Duties of Man, " providing the broad

" Entered into force in December 1951.

'2 Charter of the Organization of American States 1948, Preamble.

13 Many scholars have noted the importance of the Universal Declaration of Human Rights (UDHR),
adopted in December 1948, even highlighting its role in propelling the landscape of human rights forward
(Nickel 1987 and Donnelly and Whelan 2018). Interestingly, however, the lesser-known American

11
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strokes of the human rights mission of the OAS, establishing the beginnings of the Inter-American
Human Rights System, and framing the later drafting of the American Convention on Human
Rights.'*

The American Convention, drafted and negotiated between 1959 and 1969, was finally
signed in November 1969 and entered into force in 1978. Establishing the Convention gave more
shape and substance to the early Inter-American System, grounding the ideals of the American
Declaration in a legally binding document. In addition to its substantive provisions, the American
Convention also further defined the role of the existing Inter-American Commission on Human
Rights as well as established the new Inter-American Court of Human Rights. Both these bodies,
working together, are tasked with monitoring the human rights situation in the Americas and

punishing human rights abuses occurring in the Western hemisphere.

The Inter-American Commission on Human Rights

The Inter-American Commission on Human Rights (“the Commission’) was established
in 1959, before the American Convention was signed or entered into force. As of 1961, the
Commission had conducted country visits to OAS member states, assessing their human rights
practices and monitoring areas where there were concerns.'” Since then, the responsibilities and
mandate of the Commission have expanded. Seven Commissioners, each from an OAS member

state, are tasked with carrying out the three pillars of the Commission’s work: hearing petitions

Declaration predates the UDHR by eight months and is widely considered the first international human
rights agreement (Farer 1997 and Sikkink 2014).

' American Convention on Human Rights 1979, Preamble.

"> The Commission’s earliest work included country visits to Cuba, investigating the treatment of political
prisoners, and the Dominican Republic, investigating forced disappearances and killings of political
prisoners and protestors. See Reports of the Inter-American Commission, available at
http://www.cidh.oas.org/pais.eng.htm.

12
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that allege human rights violations, broadly monitoring the human rights practices of member
states, and assessing the status of certain “thematic areas” of human rights such as racial justice or
indigenous rights.'® In particular, the first pillar, the Commission’s work of hearing petitions, may
have different consequences depending on which OAS human rights agreement(s) a state is party
to.

Under the Rules of Procedure for the Inter-American Commission on Human Rights, the
Commission may hear petitions from both citizens and nongovernmental organizations (NGOs),
so long as they are legally recognized in at least one of the OAS member states. These petitions
are allegations of human rights abuses against an OAS member state and provide a rare access
point for non-state actors to remedy abuses made against them or against who they represent.
However, the nature of these allegations changes depending on whether the respondent state is a
member of the American Convention. For states not party to the Convention, the allegations may
only be made on the basis of rights protected by the American Declaration. The Commission may
then, if it finds a violation, issue recommendations to the state and require a report from the state
regarding its adherence to the recommended measures.'” For individuals whose rights are violated
by a country not party to the American Convention, this is the extent of the measures available to
them through the Inter-American Human Rights System. However, for those whose state is a
member of the American Convention, there may be additional remedies possible through the Inter-

American Court of Human Rights.'®

' Inter-American Commission on Human Rights, “What is the IACHR?” Available at
https://www.oas.org/en/iachr/mandate/what.asp

"7 Rules and Procedures of the Inter-American Commission on Human Rights, Article 44.

' States must indicate they accept the contentious jurisdiction of the Court, although the majority of states
who ratify do so. Of the twenty-five states party to the Convention, only six do not: Dominica, Grenada,
Jamaica, Trinidad and Tobago, and Venezuela.

13
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The Inter-American Court of Human Rights

The Inter-American Court of Human Rights (“the Court”) was created by the American
Convention' in 1969 and formally established in 1979. Seven judges sit on the Court and are
nominated and elected by member states of the Convention, though the judges may be from any
OAS member state.”’ Those who submit petitions to the Commission against states party to the
American Convention may have their petitions transmitted to the Court, providing the possibility
for additional legal processes and remedies for abuses. These include the possibility for binding
decisions to be made by the Court upon American Convention member states with regard to human
rights abuses. The decisions can include both pecuniary and nonpecuniary punishments or
reparations, which range from larger settlements for families or victims to public apologies or
monuments.

The ability of the Commission to transmit petitions to the Court implies something unique
about the Inter-American System: that individuals and NGOs may take their own countries to an
international court for human rights abuses committed against them. In addition to this feature,
allegations against states party to the American Convention may include provisions of the
Convention itself, which outline more precise rights than the American Declaration and hold

member states to a more rigorous standard.?' For example, while the American Declaration loosely

' American Convention on Human Rights, Chapter 8.

2 American Convention on Human Rights, Articles 52-53.

*! Likewise, though less relevant to this thesis, allegations may include rights enumerated in other OAS
human rights agreements, so long as the respondent state has ratified the agreement. This has been
especially meaningful in femicide cases or, broadly, cases of violence against women, which can draw on
the Inter-American Convention on the Prevention, Punishment, and Eradication of Violence against
Women (also known as the Convention of Belém do Para).

14



LEADER OF RIGHTS?

protects the “right to establish a family,” the American Convention is more specific, enumerating
the right to marriage as a component of one’s right to family.?

Notably, since the Court first began hearing cases in 1987, it has only had cases from
individual citizens or NGOs submitted to it, even though a member state may itself submit a case
against another state to the Court.”> Likely the incentives to individuals and NGOs to bring cases
to the Commission — and, if needed, the Court — are vastly different than the incentives of other
countries to do the same. States themselves must continuously consider how their actions in some
areas might affect their relationships with states in other areas.

For example, consider the case where State A notices a human rights violation committed
by State B. State A may feel very strongly that the actions committed by State B were wrong; if
both states are members of the American Convention, State A may submit a case to the Inter-
American Court against State B. However, State A’s considerations do not extend simply to the
context of the case it would like to bring to the Court. State A must consider all areas it cooperates
or interacts with State B and weigh the benefits of bringing a case to the Court against the possible
consequences in these other realms of cooperation. State A may win the case, proving a human
rights violation by State B, but it may suffer, for example, consequences in its trade relations with
B due to B’s retaliation.

For individuals and NGOs, however, the incentives are much more in their favor in
bringing petitions to the Commission that may make their way to the Court. They do not have the
same concerns over staying in the “good graces” of the countries they bring petitions against, and

they may see reparations for — or at the very least, recognition of — the wrongs made against

22 See Atrticle 6 of the American Declaration and Article 17 of the American Convention.
* Inter-American Court of Human Rights, “Decisions and Judgements,” available at
http://www.corteidh.or.cr/cf/Jurisprudencia2/busqueda_casos_contenciosos.cfm?lang=en

15
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them. Therefore, by formalizing a place for individual and NGO involvement in the monitoring
and punishment of human rights, the Inter-American System overcomes one difficult question
raised by international human rights law: who punishes? By overcoming the inhibitions of states
to enforce human rights, the Inter-American System opens the doors for its human rights

agreements to be more instrumental and tangible than they otherwise would be.

16
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Chapter Three

THE RESTRAINT APPROACH AND THE
IMPOSITION APPROACH

In this chapter, I argue that the United States’ uneven engagement with the American
Convention on Human Rights is best understood as a tension between two norm exportation
approaches: the Restraint Approach and Imposition Approach. In order to do so, I first define each
approach by drawing on the work of theorist Georg Serensen, whose articulation of a “liberalism
of restraint” and “liberalism of imposition” largely inform this research.** I then further give
meaning to these approaches by applying them to the context of human rights and, in doing so,
make predictions about what [ will observe in Senate considerations of the American Convention

if my argument were to hold true.

A Liberal Disagreement

Before defining the Restraint and Imposition Approaches as I apply them in this thesis, an
understanding of their theoretical source is necessary. Liberal theory has long grappled with the
tension between negative liberty and positive liberty in how states should be permitted to regulate
or interfere with their citizens.” One is said to be free in a negative sense when she is not subject
to intervention by another person or entity. Although liberal theorists disagree over what

constitutes justified intervention, there is general agreement over the principle that individuals

24 Georg Serensen, 2006, “Liberalism of Restraint and Liberalism of Imposition: Liberal Values and
World Order in the New Millennium,” International Relations 20(3): 251-272.
* Berlin 1969.

17
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should retain some minimum standard of freedom to do, say, and think as they please.”® However,
many theorists also endorse the idea of positive liberty: the freedom to be one’s “own master,” free
from “external forces of whatever kind” that limit one’s decisions.?’” This is distinct from negative
liberty because the protection of positive liberty often involves positive action by the state.
Examples of positive liberty exerted domestically may include affirmative action policies or
welfare benefits. Because securing positive liberty often requires infringements on negative
liberty, the two are in tension with one another, and disagreements over the correct balancing of
the two abound in domestic politics.*®

Serensen applies these theoretically established types of freedom to the international realm,
arguing that the same tension exists for liberal states as they consider how to pursue a liberal world
order.”” He proposes “liberalism of restraint” and “liberalism of imposition” as two competing
methods for pursuing a more free global society. The liberalism of restraint is based in the negative

liberty concept; that is, that people — and states — should be free from interference save in

*For example, Millian theorists argue that intervention is justified only to prevent individuals from
harming others. Others, like Peter de Marneffe, offer that paternalism — intervention to prevent
individuals from harming themselves — is justified.

*" Berlin 1969, 22.

*¥ positive liberty and negative liberty also largely inform the idea of first-generation and second-
generation human rights. First-generation rights include political and civil rights, such as the right to vote
and freedom of speech. Second-generation rights, on the other hand, are social, cultural, and economic
rights, such as the right to health care or the right to housing. In the coming paragraphs, it is important to
avoid conflating these with the two forms of liberalism Segrensen proposes, despite their common
theoretical origins. Although a state actor may identify herself with liberalism of imposition (based is
positive liberty) in terms of state norm exportation, preferring intervention over institutional cooperation,
she may also be apprehensive towards second-generation human rights (also based in positive liberty).
The two need not go hand-in-hand, despite common origins.

%% Although not of central importance to this thesis, it is interesting to consider that, despite its frequent
usage as a term in international political theory literature, a common understanding of a ‘world order’ is
rather elusive. For example, while some scholars characterize a “world order” as an entirely nation-state
based system, others distinguish between a “world order” and an “international order,” where the world
order is inclusive of non-state actors. See Dingwerth and Pattberg 2006 for the state-based perspective
and Kacowicz 2012 for the inclusive perspective.

18
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exceptional cases.’® Conversely, liberalism of imposition draws on positive liberty, taking the view

that intervention is justified “to secure the proper conditions for real freedom.”"

The implication,
however, is that those states in a position to intervene and ensure such conditions have already
secured the conditions for themselves and, thus, are not justified in being intervened upon. I aim
to test, empirically, the tension that Serensen identifies at the international law level, identifying
whether the debate between restraint and imposition is at work in considering human rights
agreements.

The theoretical clarity of Serensen’s articulation of restraint and imposition motivates my
use of his nomenclature; however, other scholars have also noted the divide Serensen identifies.
Political scientist Henry Nau differentiates between traditions of U.S. foreign policy, including
Liberal Internationalists and Conservative Internationalists.”> Reminiscent of Serensen’s

liberalism of restraint, Nau describes Liberal Internationalists as those who see participation in

international institutions, by all nations, as the best method of encouraging the “liberal or

30 Sgrensen 2006, 258. See Berlin 1969 for the theoretical foundations Serensen draws on for his
distinction between negative and positive liberty.

*! Serensen 2006, 259.

*? Henry Nau, 2017, “America’s Foreign Policy Traditions,” in The Oxford Handbook of U.S. National
Security. Nau identifies, in addition to Liberal and Conservative Internationalism, two other perspectives:
Isolationism/Nationalism and Realism. Isolationists/Nationalists are characterized by their focus inward,
avoiding international interaction. Realists are characterized by a desire to maintain U.S. power relative to
other states. I do not examine these two traditions deeply in this thesis for two reasons. First, as Nau
asserts, the two traditions are much more security-focused while the forms of Internationalism consider
how we should spread liberal and democratic values. Second, while Nau defines them separately, it is
unconvincing that the characteristics of the security-focused traditions and foreign policy-focused
traditions necessarily be mutually exclusive. Take, for example, President Teddy Roosevelt, who Nau
classifies as a Realist. On one hand, Roosevelt used intervention to “establish America’s credentials”
relative to the rest of the world (a Realist characteristic). But, he also established the Roosevelt Corollary
to the Monroe Doctrine, asserting the ‘right’ of the United States to be an “international police power”
and intervene in Latin America in cases of “chronic wrongdoing, or an impotence which results in a
general loosening of the ties of civilized society.” This assertion appears to more closely reflect
Conservative Internationalism. Because of these blurred boundaries, I choose to proceed with the two
forms of Internationalism as they are supported elsewhere in the literature.

19
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republican experiment” across the world.” Liberal Internationalists additionally only endorse the
use of force — positive intervention — as a final resort in extreme cases, such as invasion.
Reflecting liberalism of imposition logic are the Conservative Internationalists. They rely on
unilateral militarism to “spread norms of compromise, pluralism, democracy, human rights, and
the rule of law,” privileging the preservation of U.S. national sovereignty and avoiding
“[surrender] to international institutions.”*

Historian Thomas Knock also identifies two foreign policy camps within the particular
context of the League of Nations®” proposal, referring to them as Progressive Internationalists and
Conservative Internationalists.’® His characterization of the two ideologies runs parallel to Nau’s
and Serensen’s, with Progressive Internationalists, including President Woodrow Wilson,
advocating for participation in international institutions and the self-determination of nations.
Conservative Internationalists of the time saw the agenda of Progressive Internationalists as a
“diminution of national sovereignty,” preferring to maintain the “right to undertake independent

coercive action.”’ Serensen’s, Nau’s, and Knock’s articulations of two foreign policy orientations

are summarized below:

> Nau 2017, 9.

** Nau 2017, 10.

% I later use the case of the League of Nations as evidence against the Bricker Amendment Argument
articulated in Chapter Three. See Chapter Five.

3% Thomas Knock, 2008, “Playing for a Hundred Years Hence,” in The Crisis of American Foriegn
Policy: Wilsonianism in the Twenty-First Century, Princeton University Press.

%" Knock 2008, 31.

20
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international institutions as the best arena
for spreading liberal values. Endorse
force only in a last-case scenario, such as
foreign invasion.

Restraint Approach Imposition Approach
Serensen Liberalism of restraint: Respecting Liberalism of imposition: Prioritizing
inherent freedom of states from autonomy and avoiding international
intervention and seeking to norm export institutional cooperation. Norm
through cooperative international exportation occurs through unilateral
institutions. condemnations and intervention.
Nau Liberal Internationalists: View Conservative Internationalists: View

unilateral intervention as the best
method for spreading liberal values.
Avoid surrender of sovereignty to
international institutions.

Knock

Progressive Internationalists: Values the
self-determination of nations and
therefore seeks cooperation through
international institutions.

Conservative Internationalists: Value
sovereignty and maintaining the right
to intervention, if desired.

Table 1. Comparing competing foreign policy approaches.

The tension between these norm exportation approaches is useful in explaining the United

States’ engagement with the American Convention because it can address the uneven nature of

U.S. engagement. That is, it can go beyond explaining the United States’ mere failure to ratify the

American Convention, as the two alternative explanations I identify in the next chapter have

attempted. Instead, this framework also considers why the U.S. actively participated in the

Convention’s creation or considered ratifying it at all. Because it explains both elements of the

United States’ confusing international human rights record, and not only the end result of a failure

to ratify, the Restraint-Imposition tension may also be generalizable to other instances of uneven

U.S. engagement in human rights. Given this logic, the following hypothesis arises:

H1: The United States’ uneven engagement (participation in negotiation but failure to

ratify) with the American Convention on Human Rights is a symptom of the tension
between the Restraint Approach and Imposition Approach to norm exportation.
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Now, with an understanding of the theoretical underpinnings of the Restraint and
Imposition Approaches within traditional liberal theory, I will briefly summarize the main
characteristics of each approach and articulate some predictions about how these approaches might

manifest in U.S. consideration of the American Convention on Human Rights.

The Restraint Approach

Because the Restraint Approach is based on the concept of negative liberty, actors who
hold this approach do not, as a general rule, endorse unilateral interventions for the promotion or
protection of human rights. Instead, the Restraint Approach seeks opportunities for building and
participating in international institutions with the aim of exporting human rights norms through
U.S. influence in the institution.”® It may appear counterintuitive for this approach to be labeled
as one of restraint, given that it actually encourages active participation. However, it is restraining
in the sense that participation in international institutions regulates states’ future decision-making
in accordance with the international legal commitments they make. Those who argue from the
Restraint Approach will nevertheless see the value in allowing for some restraint in order to exert
influence and leadership in the institution itself.

Therefore, if H1 is true, that the U.S.’s uneven engagement with the American Convention
results from a tension between Restraint and Imposition approaches, we would expect support of
Convention ratification in the Senate to reflect the logic of the Restraint Approach. For example,
we would expect supporters of ratification to make statements such as, “Ratifying the American
Convention on Human Rights will allow the United States greater influence in the activity of the

Inter-American System” or “Participating in the American Convention will make our human rights

3% Sgrensen 2006, 260.
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recommendations more credible/authoritative in Latin America.” These statements reflect
Restraint Approach logic because they claim that participating in the American Convention will
improve the United States’ ability to promote human rights norms.

The opposite is also true; negative statements that point out what the United States misses
out on by not ratifying, according to Restraint Approach logic, would also provide support for H1.
Therefore, we might expect statements such as, “By not ratifying the American Convention, we
forfeit the possibility of recommending American judges to the Inter-American Court” or “Our
commitment to human rights may be less credible/questioned if we do not ratify the Convention,

reducing the impact of our human rights recommendations.”

The Imposition Approach

Recalling that the Imposition Approach is based on the promotion of positive liberty, actors
who affirm this view would prefer unilateral condemnations or occasional unilateral intervention
to ensure human rights over what they might view as the Restraint Approach’s “[surrender] to

international institutions.””’

In other words, this perspective of norm exportation seeks for the
United States to impose its norms in cases where states are not upholding sufficient human rights
practices and rejects the limitations to sovereignty that may result from being tied to international
human rights.

It may appear hypocritical to justify U.S. intervention but reject scrutiny from other states.

However, though the Imposition Approach justifies unilateral U.S. intervention, it does so only

insofar as is necessary “to secure the proper conditions for real freedom,” explaining why U.S.

3 Nau 2017, 10.
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intervention in human rights practices of other liberal states is rarely observed.*® This also explains
the Imposition Approach’s rejection of the scrutiny or intervention of other states; those coming
from the Imposition perspective likely view the United States as already having obtained the rights
and conditions necessary for freedom. In this sense, the Imposition Approach, though justifying
intervention in U.S. foreign policy when necessary, is also characterized by isolationism. The
United States” own sovereignty should not be imposed upon because, under the Imposition
Approach, there is no reason or justification for such intervention. As we will see in the next
chapter, the concerns raised by the Bricker Amendment fit well into the perspective of the
Imposition Approach. This is another reason that the Restraint-Imposition tension appears to be a
more comprehensive framework for the United States uneven human rights engagement,
especially in light of this tension potentially existing prior to the Bricker Amendment.”'

If H1 were true, we would expect opposition to ratifying the Convention to be voiced in
terms of the isolationist logic of the Imposition Approach. The isolationism of the Imposition
Approach may be more salient than interventionist language in considering ratification of the
American Convention because there is active consideration of binding the United States to an
international agreement. In this sense, those holding the Imposition Approach will be on the

defensive, explaining why ratification — and thus opening the U.S. to external opinions on its

0 Sgrensen 2006, 259. Of course, what is considered a necessary intervention is of great contention, and
not all those who would fall under the ideological category of the Imposition Approach would likely
agree as to what constitutes necessary intervention to ensure “real freedom.” This indicates that there may
be a great deal of diversity within both the Restraint and Imposition Approaches. This thesis aims to
empirically test the presence of these approaches in consideration of the American Convention on Human
Rights; however, future work may be interested in refining the understanding of these approaches by
considering what may be diverse within them.

#! See both Nau 2017 and Knock 2008 for examples of the Restraint Approach and Imposition Approach
at work and in competition prior to the 1950s, when the Bricker Amendment was introduced. Also, see
Tananbaum 1985, which describes how the Bricker Amendment (a possible representation of the
Imposition Approach) served as a response to President Franklin Roosevelt’s tendency towards
international cooperation (a Restraint Approach). This possibility is tested in Chapter 5.
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domestic rights practices — is not justified. For example, we would expect statements such as,
“The United States should not ratify the American Convention as it may lead to international
intervention in our domestic policies” or “Ratifying the American Convention would open the
United States to undue criticism” or “Ratifying the American Convention would negate the status
of human rights as a domestic issue of the United States.”

Additionally, we might expect arguments that refute claims of greater U.S. influence
through participating in the Convention, responding to the Restraint Approach position. For
example, statements of the following nature: “The United States need not ratify the American
Convention as it already can exert influence over human rights in Latin America” or “Ratifying
the American Convention affords us no greater ability to enforce human rights abroad.”

Lastly, if H1 is true, I expect to observe statements expressing concern over the Inter-
American Court of Human Rights, given the great amount of power afforded it. This expectation
is especially relevant in light of the access NGOs and individuals have to the Court, which makes
it more likely that the U.S. would have cases against it than if only American Convention member
states had access.”” These statements may look like, “The Inter-American Court is of particular
concern as the United States may need to respond to cases.” These expectations, both for the

manifestation of the Restraint Approach and the Imposition Approach, are summarized in Table 2

below.

#2 See section titled “The Inter-American Court of Human Rights” in Chapter One of this thesis.
# See Appendix A for a summary table including the predicted implications for all three hypotheses.
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Hypothesis and
Predicted
Implication

Evidence Type

H1.a.i

Statements claiming that participation in the American Convention will
improve the United States’ ability to promote human rights norms.

H1.a.ii

Statements claiming the United States will miss out on the opportunity to
influence the protection and practice of human rights by not ratifying the
American Convention.

H1.b.i

Statements claiming that participating in the American Convention will open
the United States to unnecessary or unwanted intervention.

H1.b.ii

Statements claiming that ratifying the Convention will not increase U.S.
influence in human rights beyond what it already is.

H1.b.iii

Statements expressing concern over the possibility of the U.S. being taken to
the Inter-American Court of Human Rights.

Table 2. Predicted implications given H1 is true.
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Chapter Three

ALTERNATIVE EXPLANATIONS

Having established the grounds for investigating the existence and effect of the Restraint-
Imposition tension in the United States’ uneven engagement in the American Convention, I now
turn to reviewing and assessing some available answers to the question. Two have stood out in the
literature: the Substantive Limitations Argument and the Bricker Amendment Argument. It is
important to keep in mind that scholars who have advanced either argument have been aiming to
answer the more narrow question of why the United States has failed to ratify the American
Convention. Because this is the case, my testable expectations revolve around the failure to ratify.
However, I additionally predict what it might look like for Substantive Limitations or the Bricker
Amendment to be the source of unevenness. I do so expecting that there will likely be little
evidence of this; however, it would be misguided to assume a priori that, because these

explanations focus on the failure to ratify, they cannot also explain unevenness.

The Substantive Limitations Argument

The Substantive Limitations Argument postulates that the United States has abstained from
ratifying the American Convention given substantive inconsistencies between the Convention and
the U.S. domestic legal landscape.** Substantive provisions of an international agreement include
behavioral prescriptions and proscriptions — the “thou shalts” and “thou shalt nots” — that states
then agree to abide by upon ratifying international law. The Substantive Limitations Argument,

then, says that the thou shalts and thou shalt nots of the American Convention differ from that of

“ Diab 1992 and Rivera Juaristi 2013.

27



TILLOTSON

U.S. domestic law, which inhibits the United States’ ability or desire to ratify. This argument is

represented by H2:

H2: The U.S.’s uneven engagement with the American Convention on Human Rights is
due to substantive limitations, especially Article 4, that are inconsistent with the U.S.’s
domestic law.

Although this argument, as it is presented in existing literature, tends to specify the
American Convention’s Article 4,” T will first discuss the general consistency between the
Convention and U.S. domestic law before addressing the specific culprit article. As described in
Chapter One of this thesis, the Convention stands out procedurally from other human rights
agreements. However, its substantive provisions are not entirely revolutionary relative to U.S.
domestic law. Many of the Convention's provisions, which