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ABSTRACT

his report examines collaborative planning within the context of state trust lands. By

analyzing eight case studies, the report aims to inform trust land agencies, local
communities and other interested parties about the benefits, costs, challenges, facilitating
factors and lessons learned associated with these collaborative planning efforts. The report
concludes with a look ahead to future collaborative planning opportunities on state trust
lands, providing a set of best management practices and recommendations for overcoming
barriers to this trust land management approach.

State trust lands are a category of land distinct from traditional state and federal public land.
These lands were granted to states by the federal government upon statehood to support
specific beneficiaries, including public schools. As a result, state trust lands are held in
perpetual, intergenerational trust with the state acting as trustee. The state thus has a specific
legal responsibility, known as a fiduciary duty, to conscientiously manage these lands for the
designated beneficiaries. Today, there are approximately 46 million acres of state trust lands
in the continental United States, mostly concentrated west of the Mississippi River. States
historically have managed trust lands to generate revenue, primarily from natural-resource
based activities. In recent years, rapid urbanization coupled with growing public interest in
recreation opportunities, wildlife habitat, open space and ecosystem services have imposed
new pressures on state trust lands in the West. These changes have provided new sources of
revenue and created conflict over trust land management decisions. In response, some states
have explored new ways to plan and manage state trust lands. With its promise of reducing
conflict, creating mutual gains, minimizing poorly-planned development, creating flexible
strategies and producing durable solutions, collaborative planning has been one approach that
states have taken to balance their fiduciary duty with other interests.

To examine the experience of collaborative planning on state trust lands, the research team
selected eight cases from a larger pool of identified processes. These cases span seven
western states and represent a range of issues, including land use planning, land management
for oil, gas and ranching practices, open space conservation and forestry and watershed
management. The cases also vary in the impetus for collaboration, size of trust land parcel(s)
examined, level of completion of the process and scope of the outcome. To develop the case
studies, researchers conducted on-site and telephone interviews of participants and studied
the technical, legal and political issues involved in the case.

A comprehensive cross-case analysis, informed by an extensive literature review, provided
answers to several common questions about collaborative planning on state trust lands. First,
in regards to what makes a process “collaborative,” the research showed that the breadth of
stakeholders involved in the process affects the durability of the solution. Processes that were
internally and externally transparent enjoyed low levels of public scrutiny and controversy.
Most participants believed that they had influence over decision making and the outcome,
although state trust land agencies did not give up their decision-making authority.

Second, the research identified a number of factors that motivate and sustain collaborative
planning on state trust lands. A sense of threat motivated most of the cases. Other reasons for



pursuing collaboration included a sense of place, a set of common goals and public pressure.
Participants joined collaborative processes because of a professional or personal interest or
because of a direct financial stake. The researchers found that career changes and process
restrictions, such as an advisory committee charter, were the main barriers to sustaining
collaboration. Factors that maintained collaboration included financial incentives, investment
in the process, leadership and lack of attractive alternatives.

Third, the research identified a variety of benefits and costs of collaborative planning on state
trust lands. The primary benefits of collaboration included an increase in the value of the
trust, an improvement in the natural environment and/or urban environment and a higher
quality solution in terms of durability, creativity and the incorporation of science and outside
knowledge. Secondary benefits included new and improved relationships, greater
understanding and public awareness of state trust lands and better state and federal agency
coordination. Costs associated with the process included direct planning costs, opportunity
costs, periods of poor public relations and personal and emotional costs. In one case,
participants identified a reduction in the value of the trust asset as a cost, whereas in another
case, participants identified a potential loss of environmental protection as a cost. While
benefits and costs were not quantified in each case, the majority of participants interviewed
in each case study said they thought the process was successful or that they would
collaborate again in the future.

Fourth, the research addressed how legal constraints affect collaborative planning on state
trust lands. In some cases, the trust mandate empowered stakeholder groups and, in others,
created a division between the trust land agency and other participants. The clarity and
flexibility of the mandate influenced participation, allocation of decision-making power and
group dynamics. External legal constraints like federal and state laws posed a challenge for
some cases by introducing new timelines and constraints, and served as a facilitating factor
for others by keeping people at the table. Many of the cases strategically used the law to
initiate or influence the process, define issues, create options or shape the final outcome.
Several participants mentioned that collaboration is easier in the state trust land context than
other natural resource contexts because trust land agencies are afforded greater legal
flexibility than other agencies.

Fifth, the research showed how agency structure, culture and politics affect collaborative
planning. Access to the state land board, changes in agency institutional structure and land
commissioner term limitations were some of the structural elements that influenced the
processes. Cultural factors that influenced the process included trust land agency interaction
with communities and other agencies, integration of collaboration with agency operating
procedures, concern about abdication of decision-making power and uncertainty about
accepting help from outside sources. Politics affected the process either as a means to gain
influence over decision making or to impede or facilitate the process.

Sixth, in regards to how to structure an effective collaborative process, the research showed
that process structure, decision making and management are important. Process elements
included deciding upon process design, dealing with representation and participation,
defining roles and responsibilities and organizing subcommittees or task forces. Key steps for



addressing decision making were setting ground rules and establishing decision rules. Setting
objectives and timelines, conducting activities that build understanding and coordinating with
other state and federal processes were important strategies for effectively managing the
process.

Seventh, the research addressed how leadership and facilitation affect collaboration. Official
and unofficial leaders helped guide, inspire or represent others. These leaders often, but not
always, benefited the process. Professional or internal facilitators in many cases proved to be
invaluable resources that assisted the groups in running meetings, communicating and
making decisions.

Eighth, the research showed how interpersonal dynamics influence collaborative planning on
state trust lands. Positive relationships among stakeholders helped facilitate progress,
provided an incentive to stay involved, fostered respect and built a greater understanding of
the issues. Several participants observed that the collaborative process improved
relationships and anticipated that these relationships would help with implementing the
planning outcome and addressing future resource management issues. Many groups achieved
a more even distribution of power by consensus decision making. Power imbalances did
arise, but in most cases they did not prevent the groups from achieving their goals.

Finally, the research addressed how collaborative planning processes incorporate scientific
information. In many of the cases in this report, science had a significant influence on the
process, whether scientific and technical information was explicitly central to the process or
became an important tool along the way. The origin of this information impacted the process
through strengthening group relationships or increasing the perception of the legitimacy of
information. In some cases, science acted as a major facilitating factor to informed decision
making while in other cases, the lack of information or the uncertainty of information
significantly delayed the process. Incorporating science and technical information into the
process often influenced the process structure and could act as a significant resource drain on
participants who produced such information. While science influenced the process,
collaborative processes also determined what science was gathered, how it was collected and
by whom.

From this cross-case analysis, the research team developed a set of best management
practices (BMPs) and recommendations. The BMPs provide guidance to state trust land
managers and other stakeholders interested in creating and/or guiding a collaborative process.
The BMPs address effective ways to set the groundwork for a process, determine
membership composition of the collaborative group, merge the people with the process,
create a decision-making structure, effectively manage the people and the process, deal with
information or lack thereof and implement the outcome. The recommendations address the
broader context of challenges that impede collaboration on state trust land. They identify
areas for change in regards to resource allocation, knowledge and skill sets, organizational
structure, organizational culture, policy and law. The recommendations conclude with advice
for continued dialogue and learning among agencies regarding collaboration on state trust
land, as well as suggestions for future research.
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CHAPTER1

INTRODUCTION

pproximately 46 million acres of state trust lands are located in the continental United

States, most of which are concentrated in 11 states west of the Mississippi River. State
trust lands are the third largest category of western public lands, with a history that dates
back to the late 18th century. Pursuant to the General Land Ordinance of 1785 and the
Northwest Ordinance of 1787, states were granted land upon admission into the Union to
support a variety of public beneficiaries, including common schools, state universities and
hospitals. While some of the states that received these grants sold all or most of their state
trust lands, many of the western states have retained a significant percentage of their original
trust land grants and continue to manage these lands.

State trust lands encompass a diverse range of landscapes, including rolling grasslands, arid
deserts and expansive forest and mountain ranges. Unlike other categories of public land,
state trust lands are held in perpetual, intergenerational trust with the state acting as trustee.
State trust lands thus impose a specific legal responsibility, known as a fiduciary duty, on the
state to conscientiously manage these lands for the designated beneficiaries of the land grant.
To fulfill this duty, states historically have managed state trust lands to generate revenue,
valuing their holdings primarily in terms of economic potential. Traditional trust land uses
include grazing, timber, agriculture and oil, gas and other mineral mining. Recently, states
have begun considering other “nontraditional”” uses like conservation and recreation, as they
have found that managing trust lands for these other purposes can benefit the trust and thus is
consistent with their legal responsibility.

In recent years, state trust land management has garnered increasing attention as a growing
number of western communities urbanize and their economies shift away from natural
resource extraction. These changes have directly affected state trust lands, especially because
a significant percentage of these lands are located on the edge of growing urban areas, thus
making them valuable for future real estate development and annexation into rapidly growing
cities. As a result of these changes, trust land management is affecting more and more
parties, including municipalities, developers, industry, conservationists and neighboring
communities.

In response to this growing development pressure, as well as rising public interest in the
recreation and open space values of these lands, some states have begun to explore new ways
to plan and manage state trust lands. Collaborative planning has been one way that states
have tried to balance their fiduciary duty with community interests and needs.

For the purposes of this report, “collaboration” is defined as a transparent process where
multiple stakeholders who represent various interests have an opportunity to influence or
affect decision making. This definition highlights three key elements of collaboration: (1)
transparency of meetings, agreements and decisions, (2) meaningful involvement of a
breadth of stakeholders such that all key interests are represented and (3) some degree of



influence in decision making for all stakeholders. Collaborative planning has proven
effective in public land contexts, including contentious cases involving land use planning,
community planning, forest management and mineral and oil extraction. Studies show that
collaboration can reduce conflict, create win-win situations, minimize poorly-planned
development, create flexible strategies that meet the needs of all parties involved and produce
durable solutions. However, little research has been conducted on the use of collaborative
planning on state trust lands.

To address this and other state trust land issues, the Lincoln Institute of Land Policy and the
Sonoran Institute Joint Venture convened a State Trust Lands Research and Policy Analysis
Roundtable on October 21 and 22, 2004. Roundtable participants included five current or
former state land commissioners and experts in state trust land management, economics,
urban planning and institutional and program evaluation and assessment. Together, the group
defined a proposed research agenda for state trust lands in the West. The Roundtable
discussed the growing use of collaborative planning on state trust lands, and found that states
have experienced mixed results with this land management approach. While some
collaborative processes have led to favorable trust land outcomes, others have not. Moreover,
they found that little research has been conducted on collaboration within the unique
framework of state trust lands. The Roundtable consequently called for a region-wide survey
and analysis of cases where collaboration was used to manage state trust lands. This study
would identify the lessons learned from past experiences and develop a set of best
management practices to guide future collaborative efforts.

The purpose of this Master’s Project is to fill the research void identified by the State Trust
Lands Research and Policy Analysis Roundtable. The goals of this report are to:

Capture on-the-ground experiences of collaborative planning on state trust lands
Analyze the advantages and disadvantages of this trust land management approach
Distill a set of best management practices

Provide broader recommendations for overcoming barriers to collaborative planning
on state trust lands

To accomplish these goals, the rest of Section | provides a brief history of state trust lands,
explores how trust land management has evolved over the years and outlines the methods
used to conduct this research. Section Il of this report then examines eight cases in which
state trust land managers collaborated with stakeholder groups in the planning and
management of specific trust land parcels. These cases span seven western states — Arizona,
Colorado, Montana, New Mexico, Oregon, Utah and Washington — and address such themes
as land use planning in both urban and small-town settings, land management for oil, gas and
ranching practices, open space conservation and forestry and watershed management (Figure
1-1). The cases also vary in the impetus for collaboration, size of trust land parcel(s)
examined, level of completion of the process and scope of the outcome. In addition to
detailing the story of the collaborative process, each case study identifies the benefits, costs,
challenges, facilitating factors and lessons learned associated with the collaborative planning
effort.



Section 11 of this report provides a cross-case analysis to answer a series of questions about
collaborative planning on state trust lands. Specifically, the report addresses the following
questions:

What makes a process collaborative?

What motivates and sustains collaborative planning processes?

What are the benefits and costs of collaborative planning?

How do internal and external legal constraints influence collaboration?

How do agency structure and culture and politics influence collaboration?

How were collaborative processes structured to be effective?

What is the role of leadership and facilitation in a collaborative planning process?
How do interpersonal dynamics influence a collaborative planning process?

How do collaborative planning participants obtain, incorporate and process scientific
information?

Section IV of this report draws from the cases and cross-case analysis to outline a set of best
management practices (BMPs) for collaborative planning on state trust lands. The BMPs
provide guidance to state trust land managers and other stakeholders interested in creating
and/or guiding a collaborative process within the unique context of trust land management.
The report concludes with a collection of bigger-picture recommendations that address the
broader context of challenges that impede collaboration on state trust land.



Figure 1-1: Distribution of State Trust Lands in the American West and Location of Case Studies

Source: Adapted from “Map of Trust Lands in the 11 Western States,” Trust Land: A Land Legacy for the American
West, The Sonoran Institute & Lincoln Institute of Land Policy, available at http://www.trustland.org.



CHAPTER 2

STATE TRUST LANDS OVERVIEW

tate trust land is a somewhat obscure classification of lands that exists in a “quiet corner

of public land management.” The designation of state trust lands is woven into the
history of how the United States developed as a nation. State trust lands are different from
and more deeply rooted in the history and political traditions of the nation than federal lands
and resources management.> While federally owned public land is meant to be managed for
the use and enjoyment of the general public, the purpose of state trust land management is to
generate revenue for the trust beneficiaries, which include common schools and other public
institutions.

This report examines several cases of collaborative planning on state trust lands. However,
the unique nature of these lands, with their constitutional mandate to produce revenue for
schools and other public institutions, has often served as a perceived barrier for trust land
agencies to engage in collaborative planning. In addition, because the public is typically not
familiar with the history, purpose and location of the trust lands, it is difficult for trust land
agencies to engage others in collaborative planning processes.

This section provides background information on state trust lands, their management and
history through a discussion of the following topics:

The placement of state trust lands in the context of public land management
A history of state trust lands and how they were created

The trust system

Trust resources

Emerging issues in state trust land management

STATE TRUST LANDS IN THE CONTEXT OF PUBLIC LAND MANAGEMENT

The majority of state trust lands were granted by the federal government to the newly-created
states to be held in a “perpetual, intergenerational trust to support a variety of beneficiaries
including public schools, universities, penitentiaries, and hospitals.” Public schools were
designated as the principal beneficiary of most of these grants. From the early 20™ Century
through the present, the primary source of revenue from state trust lands has reflected the
focus of Western economies on natural resource extraction. These traditional trust land uses
include, but are not limited to, oil and gas leasing, hard rock mining, grazing, agriculture,
timber and land sales.

Although the purpose and designation of state trust lands are not as widely known by the
general public, they are comparable to federal lands and make up a significant portion of
public land in the Western U.S. In total, state trust lands comprise 46 million acres of land in
the lower 48 states.* The nine states with the largest and most significant holdings of state



trust lands are: Arizona, Colorado, Idaho, Montana, New Mexico, Oregon, Utah, Washington
and Wyoming. Collectively, these states manage more than 40 million acres of state trust
lands.”

In comparison to federal land holdings, state trust land acreage falls in the middle of the
spectrum. However, state trust land generates signficiantly more revenue than federal land,
which highlights how the trust land agencies’ mandate to manage these lands in trust for
designated beneficiaries, explored further below, influences trust land management (Table 2-
1).

Table 2-1: Federal Lands and State Trust Lands Compared

Acres Gross Annual Net Returns to
(millions) Revenues Treasuries
(millions of dollars) (millions of dollars)
U.S. Forest Service 192 1,000 465
Bureau of Land 261 187 142
Management
Natlc_)nal Park 80 97 1
Service
U.S. Fish and
Wildlife Service %0 8 5
State Trust Lands 135 4500 3,500

Source: Jon A. Souder and Sally K. Fairfax, “The State Trust Lands,” http://www.ti.org/statetrusts.html; Bureau
of Land Management, http://www.blm.gov.

HISTORY OF STATE TRUST LANDS

Granting land to support public education is not a new concept. Land grants for educational
institutions date back to the Roman Empire, ancient Greece and the kingdoms of Egypt. The
American colonies were using land grants by 1785 when Congress established the policy of
granting schools in new states some federally-owned sections of land in each 36-square mile
township.® The early colonial state governments of Connecticut, Massachusetts, New York,
New Hampshire, New Jersey, Pennsylvania, North Carolina and Georgia all made substantial
land grants in support of public education.’

One of the first tasks facing the new American Continental Congress after issuing the
Declaration of Independence was managing the rampant land speculation in the Western
territories and the westward expansion of settlements. Without a system in place for
regularizing the process of land claims and organizing territorial governments, each new
Western settlement increased the possibility that some or all of the relocating populations
would form independent states outside of the control of the Union.® Congress grew
increasingly concerned about how to police the newly-settled territories and finance the
governments that would be necessary to oversee the new territories.® Moreover, Congress
wanted to ensure that the new territories would hold to the democratic values that were the



fundamental cause for waging the Revolutionary War.'® As the war drew to a close, the
Continental Congress was further limited in its ability to provide federal monies to resolve
these pressing issues.

There was a strong sentiment among the Congressional leadership that providing for public
education in the territories would be an essential element in ensuring a democratic future for
the expanding nation.™ The Eastern states had established a system in which land grantts and
property taxes could provide the revenues necessary to fund public education. The Western
territorial areas lacked these resources, leaving it to the state governments or new federal
government to subsidize public schooling until a sufficiently large population and economic
base was established. Additionally, lands not settled and in the public domain were exempt
from taxation by the new states, thereby limiting the tax base from which a state could draw
revenue.

As a solution to the problems of debt, land speculation, expansion and funding for education,
Congress began brokering negotiated cessions of the colonies” Western land claims to the
federal government. The rationale behind this move was to create a system to administrate
land and provide a solution to the organization of settlement and the formation of new states.
This system also would provide public education and other essential services while repaying
the burgeoning national debt.*? The Western territories also wanted to gain from their
entrance into the Union and the administrative land system that developed into the land grant
program filled that need.

IMPORTANT FEDERAL LEGISLATION

The U.S. federal government passed two important pieces of legislation to lay the
groundwork for state trust land grants in the new territories. First, the General Land
Ordinance of 1785 established the rectangular survey system, which created rules governing
the sale of land by the federal government.™® The Ordinance also created a process for
recording land patents and records necessary to create a chain of title for public domain
lands. Finally, it provided for the first reservations of lands for new states, stating that section
16 in every township would be reserved “for the maintenance of public schools within the
said township.”** A section is one square mile of land that adjoins the center of a 36-square
mile township (Figure 2-1). The cadastral system and township measurement established by
the General Land Ordinance was used as a basic survey system to reference all federal lands.
The best way to conceptualize the survey system is to imagine Figure 1 as a grid on top of a
map of the U.S.



Figure 2-1: State Trust Land Granting Patterns
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Source: Souder and Fairfax, State Trust Lands: History,
Management, & Sustainable Use, 29.

Second, the Northwest Ordinance of 1787 created a system of territorial governments and a
process for transitioning territories into new states. The Ordinance also propagated a vision
of cheap land, state equality and public education that was considered essential to the success
of the Western states.™ Article 111 of the Northwest Ordinance reinforced the belief among
Congressional leaders that education was an essential element of the Union’s foundation. It
stated that “Religion, Morality and Knowledge being necessary to good government and the
happiness of mankind, schools and the means of Education shall forever be encouraged.”
Article V, in turn, provided that Congress should admit every new state on an “equal footing
with the existing states.'® The concept of equal footing was included to ensure that all states
ceding to the Union were given similar acreages of land grants, thus limiting political
influence in issues such as slavery on state accession processes. In addition, the Western
territories expected some return for their cession and the federal government intended to
make the distribution and administration of land grants a self-supporting, even lucrative
project.!” Many of the ideals espoused in the Northwest Ordinance were derived from
Thomas Jefferson’s vision of an agrarian democracy where the township was the most basic
unit of government, with populations oriented around agrarian communities that would
provide for the democratic education of their citizens.™

The state admission process established by the Northwest Ordinance was never strictly
followed by Congress, particularly in the years leading up to and continuing through the
Civil War. During this time, the admission of new states was a process that was politically
charged with conflicts over slavery and the desire of Northern and Southern states to
maintain an equal balance between free and slave states.'® Ohio was the first public domain
state admitted into the Union in 1803 and the first to receive a land grant to support schools.
Public domain states were created from land gained by the Union as a result of land
purchases or wars. The area currently known as Ohio was originally a British territory that
the American government gained after the Revolutionary War. After Ohio, nearly every state
admitted to the Union received substantial land grants at admission.? However, there were



exceptions in so far as the amount of land granted (namely, Maine, Texas and West
Virginia).

Land grants to new states were an important component of Congress’s effort to control the
accession process while balancing the Northwest Ordinance principle that new states should
join the Union on an equal footing.**

THE STATE ACCESSION PROCESS AND THE ENABLING ACT

The accession process was complex and often characterized by prolonged negotiations
between the territory and Congress. The Northwest Ordinance laid out the steps for a state-
in-the-making. After a region had been organized into a territory, the Territorial Legislature
or its delegate in Congress, or both, could request admission. If the petition was favorably
received, Congress would pass an “enabling act” authorizing a constitutional convention for
the state-to-be.?” The state constitutional convention would then meet and draft a governing
document, which would be subjected to a referendum in the Territory. In short, the enabling
act is an act to enable the people in a territory to form a constitution and a state government.

Upon admission into the Union, new states typically received sections 16 and 36 in each
township. The amount of land granted was detailed in the enabling act. While the rectangular
survey system established in the General Land Ordinance of 1735 had mathematical appeal,
population centers in the West tended to develop around natural, economic and military
features without regard for the artificial township boundaries. Thus, there were not always
local governments associated with each township to manage the granted lands.?®* Many lands
in these cases were granted to teachers in lieu of a salary, for example, until sufficient tax
revenues could be gathered to pay them.**

The size of land grants increased significantly as the state accession process moved west of
the 100™ Meridian. With this move west came a marked change in landscape from the rich
farmlands that predominated in the east to the steeper and more arid lands of the West.” It
was therefore necessary for these Western states to receive a larger quantity of land to
generate the necessary revenues to support schools and other public institutions.?® For
example, four of the seven states examined in this report — Oregon, Colorado, Montana and
Washington — were granted the traditional 16" and 36™ sections, while the other three states
studied — Utah, New Mexico and Arizona — received the 2", 16", 32" and 36™ sections.
Later in the accession process, Congress took up the practice of allowing states to select “in
lieu” lands from elsewhere in the public domain when private landowners or various federal
reservations already occupied their reserved lands in a given township.”” Some states also
received the beds and banks of navigable waterways as part of their land grants.

The progressive increase in the size of land grants was also a reflection of the growing
political power of the West. Initially, Congress provided little guidance to states on how they
should manage their trust lands; the lands were granted directly to the township for the use of
schools specific to that township.?® As a result of this lack of management guidance, many
states sold all or most of their lands for profit soon after entering the Union. To halt the rapid
sale of lands, Congress designated the state as trust land manager and placed increasingly



stringent requirements on new states to regulate the use of state trust lands. Since most
Western states entered the Union in the late 19™ and early 20™ Centuries, including the ones
studied in this report, they had to comply with these stricter requirements, and, as a result,

today retain most of their original state trust lands.?

Of the seven Western states studied in this report, six joined the Union between 1876 and
1912. The exception is Oregon, which was made a state in 1859. Montana, North Dakota,
South Dakota and Washington were all admitted under a single omnibus enabling act.
However, New Mexico, Arizona and Utah struggled with Congress for decades to find a
balancing point that ensured “equal footing” for both sides (Table 2-2).

Table 2-2: Trust Land Acres Granted at State Accession

Year of Surface Acres Surface Acres Percent of Original
Statehood™® Granted Today
(thousands)® (thousands) *?
Arizona 1912 8,093 9,271 115%
Colorado 1876 3,685 2,858 78%
Montana 1889 5,198 5,156 99%
New Mexico 1912 8,711 9,217 106%
Oregon 1859 3,399 773 23%
Utah 1896 5,844 35 60%
Washington 1889 2,376 2,9 122%

UNDERSTANDING THE TRUST SYSTEM

The granting of state trust lands occurred during a time in U.S. history characterized by
conflict, political upheaval and economic growth. The conditions of state accession and the
language of the enabling acts frequently influenced the granting of trust lands, as seen in
New Mexico, Arizona and Utah. As such, the size of the land grant and the laws governing
state trust land administration vary substantially from state to state. The trust land
management system currently in place has evolved from the original system. For example,
the term “trust” was not explicitly mentioned in state enabling acts until late in the accession
process. The differences in trust land management programs make it difficult to generalize
across the Western states. However, the history of land grants demonstrates that state trust
lands, regardless of location, share a common origin and a common trust responsibility.*®

There are three themes regarding the trust responsibility that apply to most Western states
still in possession of trust lands: (1) these lands are held in trust by the state; (2) the state,
acting as trustee, has a fiduciary responsibility to manage the lands for the benefit of
designated “beneficiaries”; and (3) this fiduciary responsibility constrains the discretion of
the st%te, requiring that lands be managed in a manner consistent with the best interest of the
trust.
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It also should be noted that the present-day state trust land doctrine has been shaped by
judicial decisions at the state and federal level. Modern jurisprudence in this area of land
management did not emerge until the early 20" Century, starting with the U.S. Supreme
Court decision, Ervien v. United States in 1919.% As a result, it was not until the latter half of
the 20™ Century that states began managing state trust lands with their fiduciary duty in
mind.

A litany of terms defines the basic legal elements of trust lands and the states’ consequent
fiduciary responsibility. Understanding the legal terminology and lexicon of trust land
management elucidates the rationale behind the initial granting and current management
practices. The key legal definitions associated with trust land management include:

e Trust: A legal relationship in which one party holds and manages property for the
benefit of another.

e Trustee: The person or party who is charged with the responsibility of managing the
trust. In the context of state trust land management, the trustee usually is the state.

e Fiduciary Duty: A legal obligation imposed on the trustee to act with strict honesty
and candor and solely in the interest of the beneficiary.

e Beneficiary: The person or party for whose benefit the property is held in trust. In the
context of state trust land management, the beneficiaries are the designated public
institutions for which the lands were granted (e.g., common schools and state
universities).*

To understand the mechanics of trust lands and their management, one must not only
understand these legal definitions, but also examine the elements that comprise the “trust
system.” The trust system includes the permanent school fund, the trust mandate, trust
properties and the revenue distribution system. Because trust lands were granted to states to
support public institutions, the trust system is focused on fulfilling this duty (Figure 2-2).
State land offices receive revenues from three basic sources: (1) the sale of nonrenewable
resources, usually oil, gas, coal and minerals; (2) the sale of granted trust lands; and (3) the
use of use of renewable resources, which usually come in the form of agriculture and grazing
fees, timber sales, commercial or special purpose leases and the surface rentals and bonus
bids received for oil, gas, coal and mineral leases.®” These revenues are further classified into
rents, royalties and dividends that are derived from different parts of the trust and, depending
on the classification, are diverted to the permanent fund, the beneficiary or the management
of the state trust land agency.
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Figure 2-2: Trust Production System
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Source: Souder and Fairfax, State Trust Lands: History, Management, &
Sustainable Use, 39.

The permanent fund is essentially a bank account into which all revenues from trust land
sales and management flows. The advent of permanent funds in state trust land management
corresponded with the shift to state-level management in the mid 19" Century. Michigan was
the first state to set up a permanent fund in its 1835 Enabling Act. The Act states that the
proceeds of all lands that have been granted to Michigan by Congress for the support of
schools “shall be and remain a perpetual fund, the interest of which, together with the rents of
all such unsold lands, shall be inviolably appropriated to the support of common schools
throughout the State.”®® In most states, neither the state land office nor the beneficiaries have
direct control over management of the fund. The revenue distribution varies from state to
state, as does the size of the permanent fund. The states with the largest permanent funds tend
to be those with significant mineral values or an ability to sell trust land at relatively high
prices. For example, oil, gas and coal royalties in New Mexico have produced a permanent
fund worth billions of dollars. Arizona and Oregon, on the other hand, are not as rich in
mineral resources, but have other profitable sources of revenue, namely real estate
development and timber extraction, respectively, and manage funds worth hundreds of
millions of dollars.*® Some states have smaller permanent funds due to outside interventions.
For example, Utah’s permanent fund is one of the smallest because in the 1980s the
legislature allowed beneficiaries access to the principal, or the capital of the permanent fund,
to maintain their programs.*
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TRUST LANDS AND THEIR USES

Outside of Alaska, the lower 48 states
have retained approximately 50
million acres of trust land out of the
approximately 1 billion granted.*!
Because public or “common” schools
are the primary beneficiary of state
trust lands, close to 80 percent of the
50 million acres is dedicated to their
support. The remaining 20 percent of
land is managed for such beneficiaries
as public universities, counties, public
buildings, prisons, hospitals and other
schools and institutions.*? Recall that
trust lands were granted using the
Northwest Ordinance’s rectangular
grid system. Despite the mathematical
appeal of dividing states into
townships to facilitate designating trust
parcels, the system created a
checkerboard pattern of land that has
proved challenging to manage. Many
of the sections of trust land are
“locked” within other types of land,
making them difficult to access. An
examination of a public land
ownership map in any Western state
shows this challenge. State trust lands
traditionally are designated by light
blue on these maps and can be seen in

Figure 2-3: Public Land Ownership in Utah

State Trust Lands in Utah

/e .,‘

Source: “Utah Trust Lands,” Trust Land: A Land Legacy for the
American West, The Sonoran Institute & Lincoln Institute of Land
Policy, available at http://www.trustland.org.

some states that do not have significant consolidated holdings as sprinkled among other land
ownership categories. Utah’s public land ownership map illustrates this phenomenon (Figure

2-3).

The system of land granting also has resulted in a diverse spectrum of land holdings that are
valuable for a variety of uses. Trust land uses fall primarily into four main resource
extraction categories: minerals, timber, crops and grazing. Sales of trust lands also have been
an important component of revenue generation for the permanent fund. Moreover, recently
urban development has created significant earnings for the trust (Table 2-3).
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Table 2-3: State Trust Land Resources (in thousands of acres)

Trust Lands Timber Grazing Crops Oil & Coal Minerals
and Their Uses* Gas
Arizona 35 8,457 161 61 0 21
Colorado 71 2,539 127 1,518 40 91
Montana 727 4,3 350 6,3 6,189 5,848
New Mexico 0 8,700 0 4,875 4,875 0
Oregon 754 620 0 30 0 0
Utah 0 3,561 12 1,777 72 245
Washington 2,078 1,044 164 241 1 69

Source: Jon A. Souder and Sally K. Fairfax, “The State Trust Lands,” www.ti.org/statetrusts.html.

*The numbers reflected in this table are circa 1996 and are not necessarily representative of current land uses. The
table is meant to be illustrative of the diversity of trust lands management in the seven states examined in this report.

EMERGING ISSUES IN TRUST LAND MANAGEMENT

State trust land management has been in a state of flux in recent years as Western
communities begin to shift away from natural resource extraction to more diversified,
knowledge-based economies.

CHANGES IN THE WEST

Observers of the economic and sociological shifts in the West have stated that key Western
natural resource industries are in permanent decline — particularly agriculture, ranching and
timber production. The engine of the West’s new economy increasingly is being driven by
location and lifestyle choices, a rapid rise in retirement and investment income and the
growing attractiveness of communities surrounded by protected public lands to an
increasingly-mobile and professional population.* Many Western communities also are
being rapidly transformed by urbanization.** Furthermore, the decline in natural resource
industries and the explosive growth in many Western communities is leading some trust land
managers to explore lucrative residential and commercial development opportunities on trust
lands. States are attempting to balance their fiduciary responsibilities as trust managers with
the public values associated with the preservation of landscapes, open spaces and planning
for urban growth.*

NEW MANAGEMENT STRATEGIES

In addition to the economic and mindset shifts occurring in the West, a number of state court
decisions and a more business-minded attitude toward trust land management has
“reinvigorated” trust principles and shifted management toward a more “beneficiary-
oriented” approach.*® Many states reevaluated trust management as a result of state
legislation, court rulings and more contemporary interpretations of the trust mandate. For
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example, in Oregon a state Attorney General Opinion issued in 1992 resulted in a major
reassessment of the state’s trust obligations, offering further clarification of the trust mandate
language. The original language states that common school lands should be managed with
intent of obtaining the “greatest benefit for the people of this state” using sound techniques of
land management.*’ The Attorney General Opinion interpreted this language to signify that
the state land agency was to maximize revenue in the management of its resources for the
state’s permanent fund (known as the Common School Fund). Management of the permanent
fund also has become more aggressive with some states experimenting with investing
portions of the fund in equities, or stocks. In Oregon, equities investments have become the
primary source of revenue for the trust, outshining rents and royalties from resource-based
activities. State trust land agencies also have begun to hire staff specifically devoted to
managing the multi-million dollar funds.

NEW RESOURCES

State trust land agencies have begun to explore new resources to expand the amount and
diversity of revenue sources to the permanent fund. In some cases, this has meant becoming
increasingly sensitive to the economic value of products that were historically not worth
attention.*® For example, coastal states like Oregon have begun to respond to the growing
market for kelp and oysters. However, the most significant of the new resources in trust land
management has been commercial development. Commercial development of state trust
lands is one of a few sources of rapidly escalating values for states, especially if they are not
endowed with many natural resources.*® Development will likely be one of the most lucrative
endeavors of trust management as Western urban areas, and by proxy land values, continue
to increase exponentially. Indeed, several of the collaborative planning processes examined
in Section Il of this report, like the Houghton Area Master Plan Process in Arizona and the
Mesa del Sol Planning Process in New Mexico, deal specifically with urban development of
trust land.

Land exchanges are another new avenue trust land agencies are exploring to consolidate land
and potentially increase the value of the trust. Typically, land exchanges occur between the
state trust land agency and either the federal government or private entities. They can provide
benefits for both parties, including adding more land to a national park or monument, which
benefits the federal government, and consolidating the trust lands into more contiguous
parcels which are often more efficient to manage. Land exchanges can occur in two ways; via
an administrative exchange or a legislative exchange. Administrative land exchanges are
negotiated by the parties whose land is involved in the exchange. Legislative exchanges are
initiated after Congress passes a bill containing the details of the exchange. The case studies
in Coloradao and Utah both dealt with land exchanges as part of the collaborative process.

NEwW CONTROVERSIES
Along with the new resources that have come into play in trust land management and its
increasing visibility, new controversies associated with that management also have emerged.

These controversies largely revolve around the public misunderstanding that undeveloped
state trust lands are purely open space and the changing public amenity value of trust lands.>®
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The controversies and federal legislation relevant to this report that affect trust land
management include the pressure to conserve trust lands and the Endangered Species Act of
1973 (ESA).

The ESA is one of many laws that influence how trust lands are managed, especially in
regards to the wildlife that inhabit those lands. The primary section of the law that affects the
trust land management decisions, section 9, requires a permit from the U.S. Fish and Wildlife
Service (USFWS) if a proposed action has the potential to “take” a listed threatened or
endangered species. “Take” is defined as harming, harassing or killing a species.” To obtain
a permit to take a threatened or endangered species, an applicant must prepare a Habitat
Conservation Plan that must meet the specifications of the USFWS. State level judicial
opinions have held that the trust agencies are not exempt from complying with the ESA.

It remains to be seen how far the issue of preservation for aesthetic reasons, and thereby non-
monetary benefits, can be pushed in the context of the trust responsibility. Two court cases in
Colorado and Utah suggest that under growing pressure from environmentalists and
communities, open space preservation will continue to be part of the state trust land agenda.
In 1991, the Colorado Supreme Court took an aggressive approach to aesthetic preservation,
halting a mining operation on state trust land in the picturesque Flat Iron Mountains, visible
from the city of Boulder.>® In 1993, the Utah Supreme Court took a somewhat less aggressive
approach, but suggested that it may be possible for the trust land division to protect and
preserve aesthetic values without diminishing the economic value of the land.>*

In addition to the growing pressure for aesthetic trust land preservation, environmental
advocates, the courts and the states are beginning to explore ways to compensate the trust
from parcels specifically managed for preservation. Both the ESA and trust land preservation
will continue to be important issues in trust land management as states establish new ways to
take into account these considerations while upholding their commitment to the trust
responsibility.

The context in which state trust lands are managed has changed considerably since the lands
were granted. Recent development and growth of communities surrounding state trust land
has increased the public’s interest in state trust land management and has increased scrutiny
of this management. Typically, the trust land issues and decisions that are under the most
scrutiny deal with controversial issues, include oil and gas leasing, urban development
projects, endangered species protection, watershed and forest management and open space
preservation. Despite the conflict that accompanies many of these issues, they also offer new
opportunities for partnerships and strategies for resource management. The seemingly-
competing interests underlying these issues in addition to new resources under exploration by
agencies and the greater visibility of state trust land management offer opportunities to
explore new and interesting answers to fundamental questions about public resource
management. Collaborative planning is a land management tool that can assist trust land
agencies and others in providing answers to many of these questions.
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CHAPTER 3

RESEARCH METHODS

his project employed a case study based research approach. The research team

determined that because of the level of in-depth research needed to understand the
complex dynamics of collaborative planning on state trust land, a case study approach was
the most effective mechanism to meet this need. The objectives of the research were to
identify examples of collaborative planning on state trust land in the American West and to
investigate the benefits, costs, challenges, facilitating factors and lessons learned from those
examples of collaborative planning.

To achieve the research objectives, the research team conducted nine phases of research.
Early in the planning process, the team developed a set of research questions. The team then
created an analytic framework through which to interpret relevant literature on collaborative
planning and state trust land issues. The team also conducted preliminary investigation to
identify as many examples as possible of collaborative planning on state trust land and then
used a set of case selection criteria to decide on the final eight cases and three alternates. In
addition, the team developed interview questions based on the basic research questions.

At the same time, the team prepared for an initial presentation of research concepts to an
audience of state trust land commissioners and managers at the Western States Land
Commissioners Association Conference, where the research team solicited feedback from the
conference participants on their research approach and research questions. Individual case
research teams then conducted on-site interviews with participants of the eight cases and
wrote in-depth case studies. Finally, the research team developed a cross-case analysis
framework to guide the cross-case analysis and the development of best management
practices, recommendations and additional research products.

The project incorporated the following research phases:

Development of research questions

Creation of an analysis framework and completion of background literature review
Preliminary case investigation and case selection

Development of interview questions

Development of Western States Land Commissioners Association Conference
presentation and information gathering

Completion of case research and case study writing

Development of cross-case analysis framework

Cross-case analysis of case studies

Development of best management practices and recommendations

arwE
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1) DEVELOPMENT OF RESEARCH QUESTIONS

The first step in the research process was the development of a set of research questions to
guide the project in its focus. The research team created these research questions through an
initial review of the literature on collaborative processes and state trust land management in
conjunction with the advice of the project advisor and client. The final set of research
questions were:

1.

What makes collaborative planning on state trust land unique and different from other
land management collaborative efforts?

Why did the state trust land stakeholders in the selected case studies engage in
collaborative planning? Why was collaborative planning not used in some cases?

What benefits were derived from engaging in collaborative planning? For example:
e More informed decision-making

e More effective and stable outcomes

e Common ownership and shared understanding of the issue(s)

e Improved conservation/environmental outcomes

What costs were associated with engaging in collaborative planning? For example:
e Increased demand on resources, time and/or staff
e Undesirable outcome(s)

What are the challenges associated with engaging in a collaborative planning process
on these lands (recognized at the time of collaboration, as well as in hindsight)? How
did participants deal with these challenges?

What are the measures of success for collaborative planning on state trust land?

e How did the participants measure “success” within these collaborative efforts?

e What are objective measures of “success” for these collaborative efforts?

e How do the objective measures of “success” compare within the selected
collaborative efforts and what common themes are illuminated in a cross-case
analysis?

How do the collaborative efforts compare within the context of the participants'
measures of success, as well as within the context of the objective measures of
success? What common themes can be illuminated in cross-case analysis?

These research questions guided the literature review and formation of interview questions
for the cases.
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2) CREATION OF AN ANALYSIS FRAMEWORK AND COMPLETION OF
BACKGROUND LITERATURE REVIEW

In order to effectively analyze the literature on collaborative planning and state trust land
management, the research team created an analysis framework through which to interpret the
literature. This framework was used to categorize the information gathered in the background
literature review. The framework was based on the team’s research questions and helped
formulate the interview questions in a later phase of the research. The research team divided
the relevant literature into several categories and assigned team members to research sources
for each of the categories. These categories included literature on state trust lands, general
collaboration and collaborative planning, collaboration on public lands, case study research
methods and relevant articles from the project client’s websites. From this list, the research
team isolated key resources and then completed the framework for each key resource. The
frameworks served as a basis for understanding and compiling the literature relevant to the
project’s focus.

3) PRELIMINARY CASE INVESTIGATION AND CASE SELECTION

Case selection involved three steps.

1. To identify all relevant instances of collaborative planning on state trust land from
states west of the Mississippi that still held substantial amounts of state trust land.

2. To identify case selection criteria from which the total number of identified cases
would be narrowed down to eight, apply those criteria to the cases and select an initial
19 possible cases.

3. To narrow down the cases to a final eight based on the case selection criteria, create
research teams and assign teams to research the various cases.

STEP ONE

The first step in case selection was to research state trust land planning processes in 18 of the
states west of the Mississippi, including Arizona, Colorado, Idaho, Kansas, Minnesota,
Mississippi, Montana, Nebraska, Nevada, New Mexico, North Dakota, Oklahoma, Oregon,
South Dakota, Texas, Washington, Wyoming and Utah. California was excluded since it no
longer has a significant amount of state trust land. Each team member researched potential
collaborative cases within two of these states. In identifying all possible cases, the
researchers used the following definition of collaborative planning:

A transparent process where multiple stakeholders who represent various
interests have an opportunity to influence or affect decision making.

The research team formulated this definition using the following three dimensions: (1) the
breadth of stakeholders involved, (2) the degree of transparency of the decision-making
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process and (3) the degree of influence the stakeholders had on the decision. The team used these
dimensions and the definition of collaboration to guide the identification of potential cases.
Methods of investigation included internet research, examining the states’ annual reports and
phone calls and emails to state land departments to gather additional information.

Basic talking points for phone interviews were as follows:

1. I’mjust in the beginning stages of my research and am trying to learn more about state
trust land management in the west. Could you tell me a little more about how your state
approaches trust land management?

2. Are there examples of state trust land planning efforts in your state that have included
participants from outside the agency or where managers used a collaborative approach to
decision making?

3. Do you have any suggestions for other people | should talk to or reports or websites |
should research?

Forty-two possible cases were identified from this process (Table 3-1).
STEP TWO

The second phase of case selection was to develop case selection criteria. These case selection
criteria included:

Geographic representation
Level of completion

Range of size

Issue range

Level of information available
Impetus for collaboration
Scope of the plan

The research team determined a desired distribution for cases within these criteria (Table 3-2).

Nineteen of the 42 identified cases that fit the definition of collaboration most closely were
submitted to these case selection criteria (Table 3-1).

STEP THREE

The third and final step of case selection was to assess the 19 cases and narrow the selection
down to eight, develop research teams and assign research teams to cases. The goal of the final
narrowing down was to compile a set of cases that exemplified the breadth of geography, land
use, parcel sizes and types of collaborative planning found in Western state trust land. The
research design allowed for eight total case studies, with a pair of researchers working on each
case, and each team member working on a total of two cases. Thus, the research team selected
eight cases that best fit the selection criteria, with the addition of three alternates to choose
from if one of the original eight cases was later found to be unsuitable.
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Table 3-1: Cases Identified from Step One

State

Case Name

Altar Valley Conservation Alliance*

Desert Hills Conceptual Planning Process

Arizona Empire Ranch — Biological Planning Team*
Houghton Area Master Plan Process*
Sonoran Desert Invasive Species Council*
Baca Ranch./Great Sand Dunes National Park*
Emerald Mountain Planning Process*

Colorado .
Kremmling*
Lowry Air Force Base*

Idaho Coeur d’Alene Timber Sale*

Kansas

Minnesota

Mississippi

VisriEra Whitefish Neighborhood Planning Process*
Strategic Plan for Trust Land Management

Nebraska

Nevada
Mesa del Sol Planning Process*

New Mexico Southeast New Mexico Working Group*

Vecinos del Rio*

North Dakota

Coordinated Resource Management Plan

Oklahoma

Lake Texoma Lodge and Park*

Oregon

Elliott State Forest Planning Process*

Public Land Management Plan Working Group

South Dakota

State Trust Land Advisory Council

Texas

Padre Island National Seashore Qil Drilling

Utah

Castle Valley Planning Process™

Coral Canyon, St. George

Desert Tortoise, St. George

Dwarf Bear Claw Poppy

Eagle Mountain, Utah County

Fort Pierce Industrial Park, St. George

Hidden Valley and Fossil Hills, St. George

Nine Mile Canyon

Onion Hill, near Moab

Orgill Distribution Site, near Hurricane

Prairie Dogs, Wayne County

South Block, St. George*

Stephen’s Canyon, Cedar City*

Stream Restoration, Cache County

Washington

Conservation Assessment

Cooperative Planning Efforts with San Juan County

Conservation of 237 Acres of Open Space

Lake Whatcom Landscape Management Planning Process*

Wildfire Protection Plans

Wyoming

Policy Decision with Public Comment

State-Wide Strategic Planning Process

*Cases that were selected as the 19 semi-finalists in Step Two.
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Table 3-2: Case Selection Criteria Requirements

Criteria Category Desired Distribution
Geographic Representation Represent a minimum of 6 states
Level of Completion At least 50-75% completed
Range of Sizes Wide range of sizes represented
Issue Range 6 land use, 2 natural resource based
Level of Information Available Maximum amount of information available
Impetus for Collaboration Mandated v. voluntary (both represented)
Scope of the Plan Both short-term and long-term plans included

The final eight cases included:

Castle Valley Planning Process (Utah)

Elliott State Forest Planning Process (Oregon)

Emerald Mountain Planning Process (Colorado)
Houghton Area Master Plan Process (Arizona)

Lake Whatcom Landscape Planning Process (Washington)
Mesa del Sol Planning Process (New Mexico)

Southeast New Mexico Working Group (New Mexico)
Whitefish Neighborhood Planning Process (Montana)

These final eight cases fit the selection criteria because (Table 3-3):

e The cases represented seven different states (Arizona, Colorado, Montana, New
Mexico, Oregon, Utah and Washington);

Greater than 60 percent of the cases’ processes were completed;

The cases represented a wide range of land parcel sizes;

Six cases dealt with land use issues while two dealt with natural resource issues;
All cases had sufficient information available;

The cases involved both mandatory and voluntary processes;

Two cases related to short-term planning and six related to long-term planning.

In response to a request from the team, the research team advisor helped designate eight total
case research teams by matching the team members’ individual case preferences, schedules
and skill sets. The research design matched each individual researcher with two different
researchers in order to ensure adequate mixing of skills and experience. Each case research
team prioritized its preferences for specific cases, and all researchers participated in
assigning the teams to cases according to these preferences. Each team then assumed the
responsibility for researching the background of its assigned case and conducting on-site
interviews at the case location.
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Table 3-3: How the Final Eight Cases Fit the Selection Criteria

Selection Criteria

Desired Distribution

Selected Cases’ Distribution

Represent minimum 6 states (Include UT, NM,
AZ, CO)

7 States (AZ,NM,OR,WA, CO, UT, MT)

50-75% Completed, fewer current or ongoing

5/8 completed >60%

Wide range of sizes

3,000 (Mesa Del Sol) to 109,000 (Southeast New
Mexico Working Group)

6 land use, 2 natural resource

6 land use, 2 natural resource

Include those with most information available for
a richer analysis

Sufficient

Mandated vs. Voluntary (include both)

1 Mandated, 7 Voluntary

Short term planning verses long-term planning

2ST,6LT

4) DEVELOPMENT OF INTERVIEW QUESTIONS

The research team developed interview questions that served to address the research
questions to be used in the on-site case interviews. The research team based the interview
questions on additional information gathered from the background literature review, from
input from the project advisor and client and from the stated objectives of the project (to
assess the benefits, costs, challenges, facilitating factors and lessons learned from
collaborative planning on state trust land). The research team reviewed the initial set of
interview guestions multiple times and made changes to the content and form of the
questions throughout the first three phases of the research process (see Appendix, Exhibit 1).

5) DEVELOPMENT OF WESTERN STATES LAND COMMISSIONERS
ASSOCIATION CONFERENCE PRESENTATION AND INFORMATION

GATHERING

During the first four phases of research, the research team worked on developing a
presentation and panel discussion session for the Western States Land Commissioners
Association (WSLCA) conference held in July 2005 in Breckenridge, Colorado. The purpose
of presenting at this conference was twofold: (1) to propose the research concept to an
audience of state trust land commissioners and other conference participants and (2) to solicit
feedback on the research concept and methods in order to refine the interview questions and

research approach.
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The team created the following products for this Conference: (1) a color executive summary
brochure of the project’s goals and selected cases, (2) a presentation to WSLCA conference
attendees and (3) a facilitated panel discussion about the project’s research design, methods
and desired products. Panel members included Mark Winkleman, Commissioner of the
Arizona State Land Department; Tom Schultz, Trust Land Administrator of the Montana
Department of Natural Resources and Conservation; and Ric McBrier, Assistant Director of
Planning and Development of Utah’s School and Institutional Trust Lands Administration.
Feedback and comments from WSLCA participants provided guidance on the specific
research questions and helpful products that could be developed to communicate the results
of the study.

6) COMPLETION OF CASE RESEARCH AND CASE STUDY WRITING

The eight case research teams conducted background research on their cases, identified
potential participants to interview, conducted informal initial phone interviews with potential
interviewees and scheduled the in-person interviews during May through July 2005. Prior to
conducting the interviews, case research teams sent follow-up letters to interviewees
confirming the date and time of scheduled interviews and providing additional details about
the project (see Appendix, Exhibit 2). The case research teams also provided an informed
consent document to each interviewee and obtained verbal consent prior to conducting all
interviews (see Appendix, Exhibit 3).

The case research teams conducted on-site case research in August 2005. Each case research
team conducted between 11 and 17 interviews per case, each lasting approximately one to
two hours. The teams attempted to garner the broadest possible base of stakeholder
representation in their interviews, in order to get as full a picture of the case details as
possible. The number of interviews conducted varied from team to team based on the types
and numbers of stakeholders involved in that case. When permission was granted by the
interviewee, interviews were digitally recorded and then later transcribed and/or summarized
by the case research teams.

Interview transcriptions and summaries; notes taken during the interviews; supplemental
materials; and information from archival research, internet sources and interviewees served
as the data for each case. Several case research teams conducted follow up phone interviews
with participants who they had interviewed in person in order to ask follow-up questions or
to obtain clarification. In addition, some of the case research teams conducted phone
interviews with other case participants who could not be interviewed in person.

After the research was completed, the research teams wrote in-depth case studies during the
fall 2005. Each case study had one lead author who was one of the primary researchers for
that case. Each lead case study author wrote a summary of the state trust land background for
the state in which the case took place; a synopsis of the events of the planning process in the
case; and an analysis of the benefits, costs, challenges, facilitating factors and lessons learned
about collaborative planning from the case. Each author based his or her analysis on themes
that emerged from interview transcriptions and notes and other supplemental materials used
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in the case research. The case research partner then edited their partner’s draft case study for
content, interpretation and grammar. The research team then peer-reviewed cases in which
they were not involved for both content and grammar. The project advisor and clients also
were provided opportunity to comment on the draft case studies, which were edited
accordingly.

After lead authors made all relevant changes to their case studies, they sent them to all
interviewees who were directly quoted in the document to get approval to use the quotes and
to check for errors in fact or representation. Case study authors then made the appropriate
changes to the cases.

7) DEVELOPMENT OF CROSS-CASE ANALYSIS FRAMEWORK

The research team developed a framework for cross-case analysis through a brainstorming
session during which all of the case research teams shared their initial perceptions of the
major benefits, costs, challenges, facilitating factors and lessons learned from their cases. The
area of overlap between the cases served as the beginning of a matrix that served as the basic
framework for cross-case analysis. The information in the matrix was augmented by adding
in cross-case comparisons by the team advisor and individual team members.

Additionally, the research team held a cross-case analysis charrette, where all team members
and the project advisor contributed ideas to creating the outline and substance for the cross-
case analysis section. After the charrette, team members, the project advisor and the project
clients helped continue to shape the cross-case analysis outline. After the cross-case analysis
outline was completed, the research team assigned individual section writers to each section,
and those section writers were responsible for researching and drawing the key lessons from
all of the case studies that were relevant for their section(s).

8) CROSS-CASE ANALYSIS OF CASE STUDIES

Each cross-case analysis section writer analyzed and wrote about a specific theme of the
cross-case analysis such as legal issues, motivating factors or leadership. To do so, each
writer read and analyzed all eight completed case studies and looked for common themes,
similarities and differences regarding the theme in question. The author also based his or her
writing on the content that emerged during the cross-case analysis charrette. The cross-case
analysis sections also included discussion of relevant lessons from the collaborative planning
literature where relevant.

9) DEVELOPMENT OF BEST MANAGEMENT PRACTICES AND
RECOMMENDATIONS

After having written the case studies and cross-case analysis sections, the research team
brainstormed a set of best management practices and recommendations based on the full set
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of lessons learned and cross-case analysis from the eight cases. To do so, the research team
held a charrette to jointly develop best management practices and recommendations for
overcoming the barriers to successful collaborative planning involving state trust land.
During this charrette, the research team developed the basic categorization and substance for
the list of best management practices and recommendations. The best management practices
focused on providing on-the-ground guidance for collaborative planning processes on state
trust land that are getting started or currently ongoing. The recommendations addressed the
broader context of challenges that impede collaboration on state trust land, providing a
bigger-picture and often longer-term recommendations to overcome those barriers.
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CHAPTER4

THE CASTLE VALLEY PLANNING PROCESS:
Conserving Trust Land in a Unique Landscape

= P PO o

Castle Valley, Utah Photograph by Stephanie Bertaina

Case Study by Stephanie Bertaina
Researched and Edited by Stephanie Bertaina and Eirin Krane
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INTRODUCTION

he small, rural community of Castle Valley is located in the beautiful red rock desert of

southeastern Utah and is surrounded by 4,500 acres of trust lands. The town is comprised
of only 350 residents, many of whom describe themselves as “urban runaways” or
“renegades” attempting to escape the hustle and bustle of life in the city or suburbs.! Despite
its size, Castle Valley is a diverse community, representing a wide array of ages, religious
faiths, political beliefs and economic backgrounds. However, all of the residents of Castle
Valley share the fact that they have chosen to live in the southeastern Utah desert, more than
a thirty-minute drive from the nearest town, to live in the harshness and beauty of the desert
landscape.

Approximately 4,500 Figure 4-1: Trust Land in Castle Valley, Utah

acres of school trust
land in Castle Valley ~ Castle Valley, Utah
%h \Parriott Mesa

are spread throughout
the Valley,
surrounding existing
development and
extending toward the
southeast portion of
the Valley into the
undeveloped sections

Priest & Nuns

Castle Valley

Town Boundary  \_ \S_\v\

(Figure 4-1).

Adobe Mesa \
Before the Castle = Private Property
Valley Planning - state Land
Process, which began Gateway Road
in 2000, many

community members
were unaware of the
differences between
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trust lands and other
types of state or
federal land in the
Valley, and most residents of Castle Valley never expected that the land surrounding them
could be sold and developed.? Rather, they thought that the undeveloped land in the Valley,
complete with its red rock formations and untamed wildness, would remain as open space.
However, in the fall of 1998, Utah’s School and Institutional Trust Lands Administration
(SITLA), the trustee and manager of the land, decided to auction land at the base of Parriott
Mesa, one of the prominent red rock geological features in Castle Valley, to raise money in
support of public schools (Figure 4-2). As a result, the community realized that additional
residential development within their community was a real possibility.

Source: Town of Castle Valley, www.castlevalleyutah.com.
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The sale of the land at the base Figure 4-2: Parriott Mesa
of Parriott Mesa was truly a
wake-up call for the
community. Shortly after the
land sale, a group of concerned
residents formed a citizens’
action committee, the Castle
Rock Collaboration (CRC), to
represent the conservation
interests of the town. A multi-
year process ensued in which
SITLA and the Castle Valley
community, represented by
CRC and the town government,
engaged in efforts to plan for e "
appropriate development, and Source: Photograph by Stephanie Be
potentially allow for

conservation options, on the trust land. The process brought together stakeholders with
seemingly contradictory goals of generating revenue from the land and maintaining open
space in perpetuity and achieved an outcome that none originally thought possible.

G
rtaina

This collaborative process highlights the importance of defining the roles and responsibilities
of all participants in the process from the outset, particularly when legal restrictions are at
play. In addition, the Castle VValley Planning Process emphasizes the importance of having
dedicated leadership involved in the process, especially when dealing with the reality of
unequal power relationships among participants. The challenge of navigating conflict in the
collaborative process also is seen in this case, as relationships between individuals and
organizations both motivated and hindered the collaborative process along the way.

CONTEXT FOR COLLABORATION

Assessing the Castle Valley Planning Process as a collaborative planning effort on trust lands
requires an understanding of the context in which this process occurred. This section
discusses the historical, legal and political events and issues that influenced the process.

UTAH’S LAND GRANT AND ENABLING ACT

The Enabling Act of 1894 granted Utah designated sections of land in each township to
support the common schools and 11 other public institutions, encompassing approximately
7.5 million acres of land in a checkerboard pattern around the state.® Utah retained about 44
percent of this original 7.5 million acres, and sold the remaining land, primarily during the
first 35 years after statehood.* In fact, about 30 percent of what is now private land in Utah
came from the sale of trust lands.” The state now owns 3.5 million surface acres and 4.5
million subsurface acres of trust land, which comprise roughly seven percent of the land area
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in Utah (Figure 4-3). Approximately 70 percent of Utah’s land is in federal ownership, and
only 21 percent is privately owned.® The large percentage of federally-owned land makes
private land a valuable commodity in Utah.

TRUST LAND BENEFICIARIES AND THE PERMANENT STATE SCHOOL FUND

Although the common schools are
Utah’s largest trust beneficiary
group, holding 95 percent of
Utah’s trust lands, 11 other public
institutions are designated
beneficiaries.” These other
beneficiary groups receive funding
in the form of interest and dividend
payments from separately managed
grant land funds, plus all net
revenue except land sale revenue.?
State law mandates that all net
revenue generated from the lease,
sale, rental or use of common
school lands and all gross revenue
from sales be placed in the
permanent State School Fund,
which was designated by Utah’s
Constitution to support public
schools. Interest and dividends
generated from the fund are
distributed directly to schools by
school districts on a per pupil
basis. Each school has a School
Community Council comprised of
parents, teachers and the principal.
With their school’s trust allocation,
this Council develops and
implements a plan to improve
student academic performance that
has been approved by their local
school board.®

Figure 4-3: Trust Lands in Utah

State Trust Lands in Utah

i

-
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Source: “Utah Trust Lands,” Trust Land: A Land Legacy for the
American West, The Sonoran Institute & Lincoln Institute of Land
Policy, available at http://www:.trustland.org.

LEGAL INTERPRETATIONS OF UTAH’S TRUST RESPONSIBILITY

Utah’s Enabling Act places few restrictions on the minimum sale or lease price of trust lands,
as compared to those of several other Western states. This flexibility enables the state to
engage in negotiated trust land sales, as well as public auctions, which was important in the
Castle Valley Planning Process. Despite this flexibility, the legislature mandated that the
state obtain fair market value for trust land and that it fulfill its fiduciary responsibility to its
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beneficiaries.'® According to the legislation, Utah also must be concerned with both the short
term concerns of current beneficiaries, as well as the long-term interests of future
beneficiaries. Because of this requirement, the state must balance these competing interests in
a way that enables both short-term and long-term goals to be met for the trust’s beneficiaries.
The debate surrounding the trust’s responsibility to balance short and long-term goals
emerged during the Castle Valley Planning Process and became both a challenge and
motivating factor.

Prior to 1994, Utah’s Division of State Lands and Forestry managed the state’s trust lands.
This Division was housed within the Department of Natural Resources, which also managed
a number of other activities — a fact that precluded trust land management from being an
agency priority. Because the Division of State Lands and Forestry was not able to prioritize
trust land management activities, their effectiveness in managing the trust portfolio was
limited and revenue generation suffered as a result. The agency received criticism because of
their failure to generate adequate revenues for the trust and specifically their inability to
manage land with real estate development potential, which had become important given the
skyrocketing value of real estate in Utah.™ In response, the State Legislature created the State
of Utah School and Institutional Trust Lands Administration (SITLA) in 1994 as an
independent state agency.™? SITLA was tasked with “administer[ing] the trust lands prudently
and profitably for Utah’s schoolchildren.”*® SITLA was required to manage the lands for
both the short-term and long-term financial support of the trust beneficiaries. In addition, the
legislation required SITLA to make clear that trust lands are not intended to benefit ”other
goverqznental institutions or agencies, the public at large, or the general welfare of the

state.”

Although the legislation does not explicitly require SITLA to ameliorate conflicts of interest
between trust land management and adjacent land managed by other agencies with different
mandates, the state often tries to balance community desires with the beneficiaries’ interests
out of good citizenship and to avoid unnecessary conflict."> The balance between reducing
conflict with existing land users and ensuring that the trust beneficiaries’ interests were
represented became difficult for SITLA at points during the Castle Valley Planning Process.

TRUST LAND MANAGEMENT IN UTAH

The legislation that created SITLA sets forth how the organization is directed and managed.
By legislative mandate, SITLA manages all of Utah’s school and institutional trust lands and
assets. The agency is guided by a Director, who is appointed by the agency’s Board of
Trustees. The Utah Governor appoints the seven-member Board of Trustees with the consent
of the Senate. The Board is composed of individuals who are qualified in the areas of real
estate, renewable resources and non-renewable resources management or development.
Prospective members of the Board are nominated by an 11-member committee, including a
variety of stakeholders recommended by the State Board of Education, the Governor and the
president of the Utah Association of Counties.™

SITLA is organized into three Groups: Surface, Minerals and Planning and Development.
The Surface Group primarily works on leasing and sales of trust land surface uses, such as

33



grazing, forestry, hunting access and development.*” The Minerals Group manages the
leasing and sales of mineral and subsurface uses of trust lands.*® The Planning and
Development Group, which manages approximately one percent of all trust lands in Utah,
works primarily on tracts of land that have higher potential surface values in the form of real
estate, land planning and conservation. This Group works with the private sector,
government representatives and other parties to plan and create value through creative
transactions.™

Although subsurface uses, including oil, gas and mineral extraction, comprise the majority of
Utah’s trust land revenues, surface uses such as real estate development sales have become
increasingly important. SITLA’s interest in planning and development is evidenced by the
Planning and Development Group’s activities. This Group has worked on planning, zoning
and developing infrastructure on select parcels of land rather than selling unplanned, raw
land. Since SITLA’s formation, the Planning and Development Group’s activities have
resulted in the sale of more than 5,300 acres of trust lands, bringing in more than $42 million,
with expectations of privatizing land in the future for a total expected value of $1 billion.?°
The Planning and Development Group played a significant role in the Castle Valley Planning
Process, as SITLA’s interests were represented by the Assistant Director of the Planning and
Development Group throughout.

UTAH AND SITLA PoLITICS

Ric McBrier, Assistant Director of Planning and Development at SITLA, described his
agency as a “quasi-private” agency that is much less governmental than similar organizations
in the West.?! SITLA funds all of its activities from revenue generated from the trust land
management activities, as opposed to relying on state taxes for its budget; although the
Governor and the State Legislature oversee expenditures.?? Even though SITLA’s 7-member
Board of Trustees is appointed by governmental officials, the agency has been perceived to
be more similar to a private agency than a governmental one.?® SITLA Director Kevin Carter
echoed the level of political independence and power of the organization, “We have a pretty
unique and powerful situation.” Carter explained this situation by describing that the
conservative nature of the Utah State Legislature and the clarity of SITLA’s statutory
mandate result in the legislature being very supportive of the agency’s decisions in general.
These factors also explain some of the difficulties entities attempting to challenge SITLA’S
decisions in court have faced in the past.?* Because of SITLA’s clear mandate, it is a very
powerful agency by reputation and in reality. SITLA’s level of power, both perceived and
real, was important in shaping the discussions in the Castle Valley Planning Process,
particularly from the Castle VValley community’s perspective.

An important political factor that historically has influenced the management of trust lands in
Utah is the role of beneficiary representatives. These representatives, who primarily represent
Utah school children, have pushed for greater revenue generation from the trust land
holdings. Margaret Bird is a Beneficiary Representative for the Utah State Office of
Education and one of the directors of the Children’s Land Alliance Supporting Schools
(CLASS) who is particularly active in interacting with SITLA.?> CLASS is a non-profit
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organization focused on educating the beneficiaries of trust land in 24 states; its mission
includes improving education through achieving:

... increased funding from school trusts, support by education communities
for congressional actions that benefit school lands and schools, increased
revenue from permanent school funds through investment strategies, provision
of information to support the land managers and assistance in the development
of public information about the trust lands and their purpose for the children.?

The Utah State Board of Education and CLASS both have been instrumental in influencing
the management of Utah’s trust lands. Margaret Bird indicated that as a Beneficiary
Representative, she meets regularly with the SITLA Director and staff members, as well as
members of the Utah State Legislature to ensure that the beneficiaries’ interests are honored
in all transactions on trust land. The reorganization of Utah’s trust land management in 1994
to form SITLA was due in part to the education community’s lobbying for change.?’ The
beneficiary representatives, although not directly part of the Castle Valley Planning Process
group, were nonetheless important in the outcome of the process through their influence on
SITLA’s decisions.

THE STORY: THE CASTLE VALLEY PLANNING PROCESS

In the fall of 1998, the Surface Group at Figure 4-4: Castleton Tower
the School and Institutional Trust Lands
Administration (SITLA) decided to sell at
auction an 80-acre and 40-acre piece of
trust land at the base of Parriott Mesa, a
majestic and well-known red rock
formation in Castle Valley.? This tract of
land was purchased quickly and sold to a
developer and his business partner, who
subdivided it and subsequently sold three
lots to private buyers.? This sale upset
many of the citizens of Castle Valley not
only because it resulted in the subdivision
of previously-undeveloped land, but also
because citizens believed that there was
little, if any, community input in SITLA’S
decision to sell the land.*® Rumors that the
trust land at the base of Castleton Tower,
another spectacular red rock formation and
a famous climbing venue, was intended to
be auctioned next further upset the
community (Figure 4-4).3

In response, a grassroots citizens’ group,
the Castle Rock Collaboration (CRC), was

Source: Photraph by StephanleBFtéiﬁa o
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formed in early 1999. Comprised of residents of Castle Valley and the surrounding area, the
group formed literally overnight in response to the sense of urgency and perceived need to
act quickly.*? Interested community members aware of the sale called their neighbors and
friends to gather and form a cohesive group to address the issue.* Cris Coffey, one of CRC’s
founding members, recalled how and why the group emerged:

We got together and voiced our fears, disbelief and unwillingness to have [the
land sales] happen ... It was like a groundswell — something that’s meant to
happen. Everyone was giving their best ideas, what was in their hearts and
minds. We knew that we would meet again and try to do something, a group
of friends and interested parties coming together. We all went down our phone
lists and tried to circulate the word, so that all interested people could
participate.®*

CRC’s founding members included steering committee members Brooke Williams, Terry
Tempest Williams, Cris Coffey, Karen Nelson, Bill Hedden, Eddie Morandi, Paula Martin,
Alice Drogin, Susan Ulery, Laura Kamala and Dave Erley. Kamala and Erley led the group’s
activities, with Kamala as Chair of the CRC Board.

Even though CRC developed in response to the sale of Parriott Mesa trust land, several
members of the community had become aware of SITLA and the presence of trust land in
Castle Valley much earlier. Dave Erley, one of CRC’s founding members, noted that trust
land issues became prominent locally with the creation of the Grand Staircase-Escalante
National Monument in 1996 that resulted in the exchange of 200,000 acres of trust lands with
federal lands to complete the monument.® In addition, Erley had discussed the extent of trust
lands with several neighbors prior to the Parriott Mesa sale, including author Terry Tempest
Williams and her husband Brooke Williams, who were influential in CRC’s formation.
Grand Canyon Trust Director Bill Hedden, also a resident of Castle Valley, had been
involved in Utah conservation and was knowledgeable about the nature of Utah’s trust lands,
having authored a position paper on the topic.

Despite some residents’ early awareness of trust land in the Valley, many residents were
unaware of the scope of the issue. It took the sale of the Parriott Mesa trust land to catalyze
CRC’s formation.*® Brooke Williams and Terry Tempest Williams were instrumental in
suggesting that a collaborative, community-based approach could work to address the issue.
Brooke Williams also had connections with SITLA Assistant Director of Planning and
Development Ric McBrier, and conversations between the two fostered the belief that SITLA
and the community might be able to work together on trust land issues in the Valley.*

At the same time that CRC was organizing, the town of Castle Valley responded to the sale
of the Parriott Mesa trust land. Although the trust land that had been sold was outside the
town’s boundaries, elected officials were concerned that trust land within the town would
subsequently be sold. In response to this concern, the town Planning and Zoning Commission
considered rezoning SITLA’s unsubdivided trust land within municipal boundaries from one
unit per five acres to one unit per 40 acres in August 1999.% The rezone would decrease the
allowable development density to stymie additional development.** When SITLA Associate
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Director of Administration John Andrews received a copy of the agenda for the Planning and
Zoning Commission’s meeting to discuss the rezoning proposal, he was concerned because
he believed that SITLA had not received adequate notice of the proposed zoning change and
that the town lacked legal authority to rezone the trust lands. In response, he wrote a letter
requesting that the Commission table the proposal pending the master planning effort that
SITLA and the community of Castle Valley had begun the week prior.*°

The town and SITLA subsequently agreed that working together to solve the differences
jointly through a master planning process would be more efficient than going through a
contentious rezone. John Andrews recalled, “It made more sense to talk than fight.”** Castle
Valley Mayor Bruce Keeler, who was involved in the formation of CRC, continued a
conversation with SITLA Assistant Director Ric McBrier about the possibility of working
collaboratively on the problem rather than pursuing litigation and further land sales. CRC
member Cris Coffey remembered that CRC “decided that one of the things we needed to do
was to contact [SITLA] and find out if there was a way we could work together for a win-win
situation.”* As a result of this conversation and earlier discussions between Brooke Williams
and McBrier about the possibility of SITLA working with the community, the town tabled
their efforts to rezone and SITLA agreed to place a voluntary moratorium on all land sales
for an indefinite period of time while the community and SITLA jointly worked on a
planning effort for trust land in Castle Valley.*®

As discussions about joint planning began, CRC continued working to address the land that
had been sold at the base of Parriott Mesa. The CRC steering committee contacted Wendy
Fisher, the Executive Director of Utah Open Lands, a Utah-wide land trust based out of Salt
Lake City, to see if there was an opportunity for CRC to partner with the organization to
pursue purchasing the land back from the developers. In the early spring of 2000, roughly six
months after its formation, CRC became a branch of Utah Open Lands, which enabled a
partnership with a well-established land trust that could engage in tax-deductible fundraising
efforts.* Laura Kamala and Dave Erley were hired by Utah Open Lands part-time to
coordinate CRC’s activities.

While CRC was organizing, time was of the essence as developers intended to quickly begin
developing the trust land at the base of Parriott Mesa. Utah Open Lands Executive Director
Wendy Fisher remembered that the organization wired $28,000 to the developers the day the
bulldozers arrived to start flattening the house sites in order to stop development.* On April
1, 2000, Utah Open Lands signed an option agreement with the developers, providing six
months to raise the rest of the funds to purchase 60 acres of the Parriott Mesa land back from
the developers.*® After engaging in fundraising efforts, Utah Open Lands purchased the
Parriott Mesa property from the developers for $196,000 on October 6, 2000, an event that
the community perceived as a stunning conservation success.*’

A PLANNING PROCESS EMERGES
The planning process officially began in January 2000.%® As part of the planning effort, three

stakeholder groups were originally identified to participate in the process: (1) SITLA, (2) the
community as represented by CRC and (3) the town of Castle Valley as represented by its
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elected officials. SITLA was represented by Assistant Director of Planning and Development
Ric McBrier, CRC was represented by its members and the town was represented primarily
by Mayor Bruce Keeler, Town Council member Karen Nelson and Planning and Zoning
Commission members Richard Schwartz and Brooke Williams. However, the distinction
between CRC and the town was sometimes unclear.

At the beginning of the process in the late spring of 2000, the group decided that they needed
an outside, neutral facilitator and planner who could help with the negotiation and planning
efforts. Jointly, the parties submitted Requests for Proposal to various facilitators and
planners, conducted interviews of applicants and ultimately hired Marty Zeller and his
colleagues from the Denver-based firm Conservation Partners, Inc. SITLA and the
community evenly split the $72,000 cost for hiring Conservation Partners. The community’s
portion was covered by grants and a donation from the Castle Valley River Ranchos Property
Owners Association.*

The planning process began as a series of meetings during which the parties discussed their
positions, interests and goals and explored alternative uses of the land, including
conservation and development options. With a facilitator on board, one of the group’s first
activities was to acknowledge that the community and SITLA had very different interests and
objectives. The community, particularly as represented by CRC, was clear that their ultimate
goal was 100 percent conservation of trust land in the Valley. Likewise, SITLA Assistant
Director Ric McBrier openly indicated that SITLA’s concern was to ensure that they
achieved their fiduciary responsibility.>

At the beginning of the process, the community expressed some mistrust towards SITLA.
CRC leader Laura Kamala remembered, “There was a basic distrust of SITLA. That was a
big problem and a baseline that we started from.”* She added that despite this fact, “We all
had our doubts, our fears, our distrust, but we were willing to go forward and to try
something new and different.”>* The mistrust stemmed from the community’s perception that
SITLA had failed to work effectively with local communities in the past and their fear that
SITLA would not hear their interests. Mayor Keeler reflected on what he had heard from
other communities who had worked with SITLA in the past.

All through this process, | was in communication with communities all over
the state. Basically, they kept telling me, “What are you dealing with these
people for? You can’t trust them. You can’t do business with them. They’re
going to screw you in the end.” That’s what every Mayor, every Planning
Commissioner, every Board of Supervisors said, whether from counties or
cities. They all told us we were crazy to even enter into this. They told us
we’d never pull it off. Basically, we were told by just about everyone we
talked to, that no matter what SITLA told us would happen, don’t expect that
by the time it gets through the [SITLA] Board, it will look anything like what
you agreed to ... | went to conferences and would spend all my free time
talking to communities who had trust lands in their towns and counties and
felt that they were being nailed to the wall, that they were having things
shoved down their throats by SITLA that the communities did not want.*®
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CRC leader Dave Erley explained that in the past, the common perception was that there was
“a lot of blustering and bullying on SITLA’s part. We were concerned because we had seen
what SITLA has done with their prize developments.”* Because of the community’s
percepitsgons of SITLA’s reputation prior to the planning process, mistrust existed from the
outset.

In order to address the participants’ varying interests and the issue of mistrust, the group
developed a set of principles and criteria for success (Table 4-1). The principles guided the
process, set forth standards for group members’ interactions with one another and established
measurable goals, objectives and outcomes by which success in the process could be
determined, with the help of the facilitator Marty Zeller.*® The principles acknowledged the
participants’ opposing viewpoints, but established that they were not necessarily mutually
exclusive. As described by Zeller:

The principles basically were an exercise at the beginning of the process to get
[the participants] to start talking to each other, to define some areas of
common ground and to create an initial focus for the planning effort. [The
principles] got them engaged constructively as opposed to destructively in the
process.”’

The principles also encouraged the participants to drop preconceived notions and be willing
to explore a variety of alternatives for the land. Zeller explained that the principles enabled
the participants to espouse openness to new ideas, “The Town said they’d consider
development as one of those alternatives and [SITLA] said they would consider non-
development as one of those alternatives.”*®

Table 4-1: Castle Valley Planning Process Principles for Success

Castle Valley Planning Process
Principles for Success

1. Open and Collaborative Process. The aim of this planning process is to define both a conservation and real
estate product for the parcel of Utah School Trust Lands (the “Trust”) identified on the attached map. This
process should meet the primary objectives of the Town, the Trust and the Castle Rock Collaboration (CRC).
All parties recognize that they are starting with very different objectives but that the risks of not exploring
creative alternatives in a collaborative fashion far outweigh the consequences of typical disposition and
conventional development of these properties. In order to arrive at an acceptable plan, all parties must be
willing to openly explore alternatives without commitment to preconceived solutions. There is mutual risk
taking. All parties desire to maximize benefits and minimize potential losses through this joint planning
process. All parties enter this process with constructive, open and flexible attitudes.

2. State Trust Objectives. The primary objective of the Trust is to realize an economic return from the
disposition/use of these lands for the benefit of the state school trust, which is comparable to the fair value of
these lands at the time of disposition. In addition, the Trust desires to explore strategies that add value to its
properties, including timing or phasing approaches and to work cooperatively with the Town of Castle Valley
and CRC so that the conservation and real estate products produce public benefits far greater than simple
disposition of these properties.
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Castle Valley Planning Process
Principles for Success Continued

Castle Valley Community Objectives. The primary objective of the Town of Castle Valley and CRC is to see
that the lands that have important conservation values on the Trust properties are protected to retain those
characteristics for the benefit of the Town and County residents, the State of Utah and the national and
international visitors who annually experience the valley. When the Town, CRC and their partners acquire
lands, or interests in lands, in order to protect conservation values, they expect to pay fair value for these
interests. In the event that neither the Town, CRC or their partners are able to acquire lands for conservation
purposes, and to the extent that real estate development is indicated on theses properties in order to generate
economic value for the Trust, new development should respond to the preferences and interests of the Town
and CRC so that the development both fits in the landscape and responds to input from the local community.

Conservation and Development Opportunities, Constraints and Strategies. All of the Trust parcels should
be analyzed for their conservation and development potential and value. The objective of this exercise is to
define those parcels that have high conservation values, high opportunities for development or a mix of
conservation and development products that are appropriate for these areas but also strategies to achieve the
Trust’s financial objectives and the Town’s and CRC’s community objectives. A full range of creative
conservation and development options should be considered.

Real Estate Products. In defining the types of potential real estate products, preferences shall be given to those
kinds of development which fit in and blend with the natural landscape, which meet the Town identified needs,
which meet economic objectives and which minimize the amount and area of disturbance. The Town, CRC and
the Trust desire that the development product be accessible to a diverse range of potential buyers. In exploring
alternative real estate products, a diversity of locations and product types should be considered. The Town
expects that new development will pay its own way, that the Town will not be subsidizing the costs of new
development and that the pace of development will occur at a rate that does not overwhelm Town services. The
Town, CRC and the Trust will have to identify the types of development which are desirable from their
different perspectives.

Conservation and Development Plan and Time Table. The ultimate plan should identify the conservation
and development program for each of the Trust parcels. In this fashion, the parties will have the assurance that
the maximum allowable level of development for each of the parcels has been defined. In addition, the planning
process should explore the concept of developing a time frame for disposition of the parcels. This time frame
would identify the minimum amount of time prior to the development or marketing of each of the parcels. No
parcel would be disposed of prior to the date identified in the proposed timetable. The objective of this time
table concept is twofold: (i) to give the Town of Castle Valley, CRC and their partners reasonable time to
develop alternative acquisition or protection strategies which might lessen the impact of development or lead to
greater conservation benefit, and; (ii) to identify a set time frame for the Trust which would allow reasonable
disposal of the individual parcels, with the assurance that the Town will support such development. In
conjunction with the time table, the planning process should explore the strategies and structures for granting
the Town, CRC and their conservation partners, the opportunity to acquire certain lands or interests in lands.

Valuation. The Trust will ascertain through analysis or appraisal that the plan developed through this process
has comparable value to open market disposition, minus any retained interests. This valuation should occur
throughout the planning process so that they process may respond creatively to information generated through
these analyses. The valuation process should be done in a manner that enhances the credibility of the
conservation and development products.

Implementation. The Town, CRC and the Trust understand that various agreements will need to be approved
by the governing boards of the implementing parties. All parties agree to a good faith commitment to seek any
reasonable means to achieve the stated objectives of the parties.

Source: “Castle Valley Planning Study: Principles or Criteria for Success,” Castle Rock Collaboration,
http://www.castlerockcollaboration.org/initiative.html (website not currently available).

Another way that the community began to overcome their mistrust of SITLA was through
developing relationships. Mayor Keeler recalled, “[The community] built our trust with Ric

[McBrier] through developing a working relationship with him we felt good about.

1,59
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CRC FocusEeEs oN COMMUNITY OUTREACH

As the process continued, CRC worked on reaching out to the Castle VValley community and
other stakeholders who would be interested in the plan. They identified and engaged several
groups including: recreational interests, the Seventh Day Adventist community, the Church
of Latter Day Saints community, Castle Valley Ranching Operation, Grand County, state and
federal land management agencies including the Bureau of Land Management (BLM), the
United States Forest Service (USFS) and the Utah Division of Wildlife Resources (DWR),
the Castle Valley River Ranchos Property Owners Association and other conservation
groups, who participated to varying degrees during the process.®® CRC leader Laura Kamala
recognized that reaching out to these interest groups was important, but that reaching out to
individuals in the community was essential, as well:

We tried to identify the interest groups that we should engage in our
collaborative process ... but what it boiled down to was that there were
individuals we had to approach as well ... We had a lot of public meetings
with the planners at every step along the way when we were going through the
[planning process]. We invited the community in, and some meetings were
more well-attended than others.”*

Kamala also acknowledged that outreach to Castle Valley community members was
challenging:

There are people in the community who are really engaged and are very
concerned about what the future holds for our watershed and who are
committed to that. This was the core group of Castle Rock Collaboration.
Then there were the people outside who we also approached. We tried to
engage those who were outside the process who were maybe skeptical or
judgmental of those of us who were involved. [We would] tell them what we
were doing, give them an opportunity to say what their concerns were and try
to draw them in. It was successful only to the extent that it could be. This
place is inhabited by strong individualists.®

SITLA Assistant Director Ric McBrier remembered that because “the community’s
perspective was that they didn’t want any development, for some of [the community
members] even working on a plan was to acknowledge defeat. There was a split in the
community on whether they should work on the planning or not.”® Laura Kamala and other
CRC members experienced difficulty encouraging members of the community to fully
engage in the process because of their concern that development would be the unavoidable
outcome. While Kamala reminded the community that SITLA was partnering with them in
efforts to find options that would suit all stakeholders’ interests, including the community’s
desire for conservation, some residents remained skeptical.®*

Another challenge for CRC was overcoming the perception that they were just another
environmental group, which made the more conservative members of the community
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suspicious. CRC and Town Council member Karen Nelson recalled the difficulty CRC had in
overcoming the environmental group label:

It was difficult for [CRC members] who started working on this project to
encourage the more conservative members of the community to not label
[CRC] some environmental group. And it’s really not. There is that aspect of
it. But if you realize all of the other economic ties, and you are open to
communicating the economic and quality of life issues, it’s their quality of life
and our quality of life. A lot of effort was made to try to bridge that, and it
was not always successful.®®

In addition to the individualist nature of community members and misperceptions regarding
the nature of CRC as an organization, the group struggled because Castle Valley had few
effective methods for communication among its residents. Castle Valley does not have a
community phone book, and the town typically communicates with residents by posting
notices on a bulletin board at the mailboxes at the edge town.®® Ron Drake’s column “The
Castle Valley Comments” in the Moab Times-Independent was another venue for
communication, although not everyone in the Valley consistently read the newspaper.®” The
lack of efficient methods of communication hampered attempts at community outreach and
limited community involvement to some extent (see Appendix, Exhibit 4 for images of the
Castle Valley area that illustrate its rural and unique nature). Despite the many challenges
CRC faced in its outreach efforts, the planning process continued.

THE PLANNING PROCESS CONTINUES

One of the group’s first formal activities after developing the principles for success was to
develop a shared understanding of the resources of the Valley by developing and analyzing a
set of maps. Since SITLA’s 4,500 acres of trust land represented a substantial percentage of
land in the Valley, the group needed a common understanding of the types of land in the area
suitable for development and natural resource protection. Conservation Partners, with help
from Studio 2 Designs and Computer Terrain Mapping, carried out mapping analysis of the
trust lands’ geologic hazards, vegetation, wildlife migration patterns, viewshed patterns,
skyline, drainage patterns and other features. The group used the mapping as a starting point
to analyze the development potential of the land and identify particularly important lands for
natural resource protection.®® The town also contracted a hydrological study to assess the
aquifer’s quality and capacity to accommodate development.®®

Initial mapping indicated that a little more than 60 percent of the land was unsuitable for
development because of geological or natural resource restrictions.”® This constraint reduced
SITLA'’s potential development density from 884 units (based on one unit per five acre lot
size over the total 4,500 acres) to approximately 400 units.”* With an understanding of the
land’s restrictions, the group engaged in a series of activities to explore potential
development and conservation options. The land was divided into 10 parcels and
development and conservation plans were created for each of these parcels.”® Throughout the
process, facilitator Marty Zeller reminded the group that the effort needed to reflect the
interests of both SITLA and the community. According to Zeller, “The plan had to address
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both the community’s desire to see as minimal amount of development as possible and
[SITLA’s] objectives of getting fair value for the interest that they own in Castle Valley.”"
The existing community of Castle Valley was developed in the 1970s as a five-acre
subdivision in a somewhat haphazard way without much consideration of geological hazards,
environmental constraints or design criteria.” For example, many of the dirt roads stemming
from the central, paved Castle Valley Drive are oriented in such a way that they climb
directly up the steep slopes of the surrounding Valley walls, leading to problems with erosion
after storm events. Additionally, the original layout of infrastructure and lot density did not
take into consideration the potential effects on the watershed. In describing the problems of
infrastructure layout and lot density, CRC leader Laura Kamala stated, “I believe this
community would be a lot better off if it had a better, more sensible plan from the outset, but
that’s not how it evolved.””® Moreover, there is no consistency with building design
requirements. As a result, the existing structures in the Valley range from teepees and log
cabins, to Sante Fe-style adobe structures, to large, sweeping ranchettes.”

Since Castle Valley residents unanimously indicated that they did not want new development
to occur in the same unplanned manner as the existing community, Zeller helped orchestrate
development options that were environmentally-sensitive and purposeful. The plans included
a “cluster subdivision” option as a means of creating denser development in some areas to
conserve open space in other, more valuable areas for natural resource protection. In
addition, the new plans included design requirements, including limits on fencing, use of
earth tones on exteriors to blend in with the surrounding area and other criteria to ensure
development compatibility with the landscape.

During the planning process, a tentative agreement was made whereby SITLA agreed to offer
the parcels to the community for purchase so that the land would not be developed but would
remain as open space, while still generating income for SITLA. This discussion was
important because it provided potential conservation options for the land and showed
SITLA’s openness to engaging in conservation transactions with the community. According
to the plan, if the community was unable to raise the needed funds, SITLA would have the
right to put that piece of land up for public auction, sell it and have it developed according to
the agreed upon development scenario. In essence, the plan was a three-tiered approach,
where the community would first have the option to purchase the land for 100 percent open
space conservation. If they were not able to raise the funds to purchase the land outright, they
would have the opportunity to find a conservation buyer who would buy the land and
primarily keep it for conservation purposes. If the community was unable to find a
conservation buyer, SITLA would then have the right to sell to any interested developer
according to the plan.”

A great deal of time during the process was spent determining how to divide the parcels of
trust land, in what order they would be offered to the community and then put on the market
and how much time would lapse between each parcel being offered. The group decided on an
order of parcel release and a roughly 20-year timeframe for disposition of the 10 parcels,
which included approximately 207 possible development units spread across the parcels,
reduced by 75 percent from the original 884 possible units.”® Because trust land in Castle
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Valley was approximately evenly split between the jurisdiction of the town and Grand
County, an additional element of the plan included the annexation of the County’s trust land
into the town, so that the planning document and agreement with the town would apply to all
the SITLA land.” The final goal of the planning process was to create a contract between the
town and SITLA that specified the agreements made throughout the process regarding the
development densities on the land, the timing, order and geographical location of the parcels,
and the process of the community’s option to purchase a parcel through a negotiated deal
prior to its release on the open market. The contract, once finalized, would be signed by

SITLA and the town.

THE FIRST CONSERVATION TRANSACTION

In May 2001, although the plan was
not yet completed, Ric McBrier and
SITLA agreed to make the Castleton
Tower property available to the
community for purchase, if they
could raise the necessary funds. This
offer was made to create trust
between the groups. Thus the
Castleton Tower Preservation
Initiative served as the first unofficial
test case of the planning process
implementation. It also served as
Utah Open Lands and CRC’s first
effort to acquire a piece of the trust
land from SITLA. In August 2001,
Utah Open Lands and CRC began to
gauge support for raising funds to
purchase 217.3 acres at the base of
Castleton Tower.®® On December 14,
2001, after determining that
fundraising would be possible, Utah
Open Lands and CRC (as a branch of
the organization) entered into a
purchase agreement with SITLA,
providing 18 months to raise the
purchase price of $640,000.

Utah Open Lands spearheaded the
Castleton Tower Preservation
Initiative, securing a lead grant of
$100,000 from the George S. and
Dolores Doré Eccles Foundation.™
CRC leader Laura Kamala described
the Initiative as “an incredible
collaborative process.”® Because of

Figure 4-5: Watercolor Book by Cris Coffey, Front and Back
Cover

Source: Photograh by Eirin Kraﬁe

Figure 4-6: Watercolor Book by Cris Coffey, Pages 11 and 12

Source: Photograph by Eirin Krane
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Castleton Tower’s prominence as a top climbing venue, Utah Open Lands employee Dave
Erley focused on obtaining support from the Outdoor Industry Association, a trade
association representing the outdoor industry, and climbers who had a stake in maintaining
climbing access to Castleton Tower. Castle Valley and nearby Moab are home to several
well-known climbers, including Kitty Calhoun, Greg Child, Jay Smith and Jack Tackle, all of
whom assisted Erley with raising awareness of the issue in the larger climbing community.
Erley and other Utah Open Lands representatives attended outdoor industry trade shows,
advertised in climbing magazines such as Rock and Ice and partnered with organizations
such as the Access Fund, a non-profit group focused on maintaining open access to climbing
areas, to raise awareness and funds for the Initiative.*

At the same time, other CRC members participated in fundraising efforts aimed at those
interested in maintaining trust land as open space for its recreational, environmental and
scenic value. They did so by creating a website for the organization to disseminate
information (www.castlerockcollaboration.org, which is not currently available), using the
Utah Open Lands website (www.utahopenlands.org) and conducting outreach through
informational brochures. CRC member Cris Coffey also made a book of watercolor images
of favorite Castle Valley locations, combined with quotes borrowed from Chief Seattle in
Washington about his feelings towards selling land (Figures 4-5 and 4-6). Coffey
remembered how the book was used in the campaign, “[CRC] ended up collating more than
400 copies of the book and sending them out to Castle Valley property owners and other
interested parties in order to marshal support and get people thinking about how they felt
about the land.”®*

In June 2003, after the massive fundraising effort was completed, Utah Open Lands and CRC
raised the needed funds to purchase the 217.3-acre piece of land at the base of Castleton
Tower.2> Donors who contributed to the land purchase fees or administrative costs included
many representatives from the outdoor industry, such as PETZL America, Black Diamond
Equipment LTD and Patagonia, as well as foundations, non-profits and private individuals.®®
The State of Utah also provided a grant from Utah’s LeRay McAllister Critical Lands Fund
that covered approximately 15 percent of the cost of the land.®” Although the Castleton
Tower land was no longer officially part of the planning process, CRC saw this conservation
transaction as the first success of the process, since without the initiation of the planning
process and the relationships that were being developed, the option would not have existed.
CRC leader Laura Kamala emphasized the importance of conservation transactions to the
planning process:

I see all the conservation initiatives we did with SITLA as part of the process,
because it was key in our growing relationship with them, in proving that
there was a conservation market here for SITLA, and it’s viable. We could
show up with the money and do what we said we were going to do, even with
a bett{gr record than a lot of the developers they were working with at the
time.
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THE TOWN TAKES ANOTHER PATH

As the planning process continued, the town government realized it was ill-prepared to deal
with potential development in the Valley. In particular, Mayor Bruce Keeler, Castle Valley
Town Council members and Castle Valley Planning and Zoning Commission members
realized that the town’s general plan and zoning ordinance were outdated.®® The general plan
and zoning ordinance, to which the subdivision ordinance was appended, were borrowed
from Grand County in the 1980s when the original town formed, and had been in place ever
since.® Out-of-date ordinances were a symptom of a larger problem in Castle Valley town
government — they simply were not ready for the situation that faced them.

The town’s lack of preparedness stemmed from its spotty history. Originally a ranch site,
Castle Valley was developed into 448 five-acre plots in the 1970s and was part of Grand
County’s jurisdiction, governed informally by a loose group of property owners via the
Castle Valley River Ranchos Property Owners Association.” In an effort to increase the
community’s political clout over decisions affecting land use near the residential
development, Castle Valley incorporated as a town in 1985, with mixed support from
community members.?? Since that time, there have been multiple attempts to undo the town’s
incorporation most recently in 1998, illustrating the community’s contrasting feelings about a
governmental entity guiding the community.* The town had not faced development pressure
since the original community was formed in the 1970s, and the potential sale of large blocks
of trust land was problematic for a relatively-inexperienced government system.

Since approximately half of the 4,500 acres of trust land fell within the boundaries of the
town, Mayor Keeler, the Town Council and the Planning and Zoning Commission realized
that it was imperative that the ordinances be revised. As a separate but concurrent effort from
the planning process, the town officials began the challenging task of revising the general
plan and local ordinances in May 2000. The town hoped to rewrite the ordinances to create a
new general plan, a master development plan ordinance and a subdivision ordinance.®* As
described by Mayor Keeler, “It was made very clear to SITLA at the beginning of the
process that the town would be developing on a separate track along with this [planning]
process, a subdivision master development ordinance.”® In addition to Mayor Keeler, the
main town officials involved in the ordinance revision included Planning and Zoning
Commission Chair Catherine Howells, Brooke Williams and Richard Schwartz from the
Planning and Zoning Commission and Jerry Bidinger and Karen Nelson from the Town
Council.

The town hired an attorney, Jerry Kinghorn, to advise them in revising the outdated
ordinances. Kinghorn discovered that Utah statute requires that all towns have updated
ordinances, and that a developer submit a plan to the town government for approval prior to
initiating development on the land. Because of this legal discovery, and due to the fact that
the town did not want to have a conflict of interest by collaborating in the development of a
plan with a landowner and potential developer (i.e. SITLA), the town’s interactions in the
planning process became much less formal and removed.*® Furthermore, the town worried
about potentially binding future town government entities to provide infrastructure, water and
sewer or septic services to future development, which the town and its residents might not be
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able to afford.*” Although several individual members of the town government continued to
be involved in planning with SITLA, including Brooke Williams, Richard Schwartz, Karen
Nelson and to some extent Mayor Keeler, their involvement became a personal, separate
function from their roles in town government.

COMPLICATIONS ARISE

Despite the progress that had been made in the planning process and the success of the
Castleton Tower Preservation Initiative, challenges emerged that threatened implementation
of the group’s planning. It was understood from early in the planning process that the end
product would be a signed contract specifying the agreements reached during the process.
The parties to the contract would be the town of Castle Valley and SITLA, since CRC was
not an entity with authority to make a legally-binding decision for the town. As articulated by
CRC and Town Council member Karen Nelson, “A group of citizens [such as CRC] cannot
represent the town unless the town appoints them.”®® It was understood, however, that CRC
would still be instrumental in implementing the agreements made in the contract, particularly
in regards to coordinating land purchases. However, due in part to the town’s hesitance in
signing a document that was not perceived to be part of the town’s normal development
process and that would legally bind future town government to approving development that
stemmed from the plan, the contract never reached its final form, and the town expressed
reluctance in signing any documents.*® In fact, both SITLA and the town perceived elements
of the process to be unsuccessful, which caused the planning process to flounder.

The challenges faced towards the end of the process stemmed from the town’s development
of land use ordinances, the results of the hydrological study and questions surrounding the
town’s water rights. In addition, personality conflicts and miscommunication added to the
difficulty of completing and implementing the group’s planning efforts.

The foremost challenge to the process involved the town’s process of revising its land use
ordinances, which was orchestrated primarily by the Planning and Zoning Commission. The
ordinance revisions seemed to complicate the planning group’s ability to finalize and sign the
planning contract. The contract’s viability depended on the town giving legislative authority
to it, since the town was legally responsible for overseeing planning activities within the
town’s boundaries and because the plan included an agreement whereby the town would
annex the trust land outside its boundaries into the town. SITLA Associate Director of
Administration John Andrews described it this way, “Ultimately that plan [contract] would
have to be legally implemented through the town passing an ordinance that vested that right
to develop in the landowner.”*® Thus, without the town’s approval, the planning contract
could not be implemented. According to CRC and Planning and Zoning Commission
member Richard Schwartz, there was concern among the town’s representatives that
problems might emerge by engaging in the planning process with SITLA:

There was concern that the town was committing itself to a course of action
and implicitly binding future leaders of the town to this course of action
without having been through [the town’s] due process. There was some
concern that if some of the development proved to be more dense than could
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be supported by the aquifer and there became groundwater problems, that
people might sue the town for having entered into this development that
subsequently led to problems.'®*

It was this concern that further spurred the town’s desire to update the land use ordinances.
Through the process of updating the ordinances and in consultation with the town’s attorney
Jerry Kinghorn, the town subsequently determined that it could not explicitly acknowledge
the work that was being done in the planning process, since colluding with a potential
developer would be considered a conflict of interest. Planning and Zoning Commission
member Richard Schwartz described the situation:

The crux of the matter was a feeling on the part of some people that [the
Planning and Zoning Commission] simply cannot acknowledge in any way
the work that had been done [in the planning process]. And the feeling on the
part of a lot of other people that it would be foolish, as well as somewhat both
disingenuous and somewhat in bad faith, to not explicitly acknowledge what
had been going on. That was the major unraveling.**

Because of the legal advice that restricted the town’s interactions with the process, the
dynamics of the process changed. CRC leader Dave Erley described how in writing the
ordinances:

The negotiations changed from the Castle Rock Collaboration which was very
flexible to the town and the town’s Planning Commission, which by state
statute was forced into some rigid things regarding timing, requirements and
how things had to be written. That certainly changed the dynamic in the
negotiation. It became much more tense and sometimes adversarial %

There was also concern from the other members of the planning process that the ordinances
would provide the town with too much discretion in the development process, and questions
emerged about whether the town was adhering to its commitment to the planning process.
Facilitator Marty Zeller described the controversy that arose when the ordinances came out,
“When the ordinances were put out, the discretion was so thoroughly with the town as to
what could happen, it raised the question as to whether the town was acting in good faith and
Whethe£0§lTLA would have any development rights at all ... That’s where it really broke
down.”

Some members of the planning process also felt that the town’s process of revising the
ordinances was not within the spirit of the collaborative planning process. Town Council
member Karen Nelson remembered that there were some individuals who thought the
planning process was a stalling tactic, buying time so that the town could create and pass
ordinance revisions that were needed and legally necessary. However, some participants felt
that using the process as a stalling tactic was not necessarily consistent with the agreements
made in the planning process:

48



Because we were still in the planning process and it was still taking a lot of
time, there were members of the governmental body who felt that it was going
to be advantageous to use [the planning process] to slow down any other
actions so we could get the zoning ordinance written and have it very
restrictive so that it would take care of most of our issues and circumvent the
need to solve the problem through negotiation. The document would be
restrictive enough and would make development so expensive that we
wouldn’t have to worry about it.'*

Some participants also perceived the ordinances as one-sided, unfair and imbalanced,
particularly against SITLA’s interests. Some also thought the ordinances were a smoke
screen attempting to cover efforts to derail the planning process. Participants attributed the
motivations behind enacting such strict ordinances to a failure of mutual risk-taking on the
part of the town and asserted that although SITLA had agreed to reduce development density
on the land, the town was less willing to assume risk in accommodating any development.

Despite some planning participants’ feelings that the ordinance revisions were not within the
spirit of the planning effort, town attorney Jerry Kinghorn and several town representatives,
particularly Planning and Zoning Commission Chair Catherine Howells and Mayor Bruce
Keeler, acknowledged that they were legally required.*® Kinghorn advised Mayor Keeler not
to sign the planning contract and to focus instead on revising the ordinances.®” CRC leader
Laura Kamala described how the process started to break down when the town expressed
concerns about signing the contract:

In good faith, we were all going forward for a long time. Then things fell apart
really towards the end when it got closer to the time when the town needed to
make a commitment to signing some of the documentation. That was when it
really fell apart ... Part of [the fear of signing paperwork] was because there
was a lack of belief that [the community] could go forward with our original
vision which was to continue to do conservation initiatives.'%

So, instead of working to complete and sign the contract, the planning process slowed and
the town focused on revising their general plan, master development plan ordinance and
subdivision ordinance. The Planning and Zoning Commission completed the new general
plan and ordinances and posted them for public comment in December 2003, giving
community members and SITLA the opportunity to comment.’® The Commission then
revised the ordinances according to public feedback and sent them to the Town Council for
approval. The Town Council passed the ordinances September 2004.*°

According to Kinghorn, to adhere to Utah state statute, the planning process contract would
have to be submitted to the Planning and Zoning Commission for review as specified in the
ordinances. However, the contract never was introduced through the town’s process. Mayor
Keeler explained what needed to happen to move forward with the planning process, since
the town could not sign the planning contract without it being submitted to the Planning and
Zoning Commission:
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What needed to happen was that SITLA at that point needed to come to the
town with their application to the Planning Commission and plug it in, and
Ric [McBrier] didn’t want to do that. He said in an open meeting that the town
broke its commitment to the process by making SITLA go through the
subdivision process.'**

Because the ordinances laid out very specific requirements to which a potential developer
would have to adhere, they served as an obstacle from SITLA’s perspective. CRC leader
Dave Erley recalled that once the town began to revise its ordinances, “It was clear that
SITLA wasn’t going to like things that the town was going to do.”**? Town Council member
Jerry Bidinger described the problems that SITLA faced in the planning process:

SITLA saw a series of ordinances put in place that said if you’re going to go
forward with this planned development, you’re going to have to do a series of
studies, [provide] a lot of environmental impact information and the developer
would be responsible for a series of costs that the town isn’t going to bear on
its own.'?

Mayor Keeler acknowledged that SITLA was concerned that developing ordinances might
undo the progress made through the planning effort:

Ric [McBrier] was always very concerned that if [the town representatives]
didn’t like what was coming out of the plan, we would write an ordinance to
prevent it, so that we would actually short circuit anything we weren’t
comfortable with. Which we didn’t do ... we did do a state of the art, very
contemporary master development subdivision ordinance.**

Despite varying perspectives about the legitimacy of the town’s ordinance revision process, it
certainly changed the direction of the planning process significantly.

THE PROCESS REACHES A STALEMATE

As the ordinances were being revised, personality conflicts and miscommunication further
complicated the process. Mayor Keeler recognized, “There were people [in the community]
who had disagreements with some people working on the planning process,” and these
conflicts became aggravated by the issues raised surrounding the land use ordinances, water
quality and water rights, which were emotionally charged.'*

Issues surrounding the town’s land use ordinances seemed to elicit personality conflicts.
CRC and Planning and Zoning Commission member Richard Schwartz remembered that
once the Commission started revising the land use ordinances, “There was a lot of personal
animosity generated by the interaction of the Planning and Zoning Commission with the
whole process, but maybe that was necessary and inevitable.”*'® Despite the fact that the
ordinances were required by Utah law, some members of the planning group felt that the
manner in which they were created was problematic because it resulted in “defensive
posturing and a lost spirit of cooperation.”™ " According to CRC leader Laura Kamala, the
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manner in which the town representatives created such strict ordinances “seemed personal to
me. It seemed like it was some kind of personal vendetta, a personal mission they were going
to at the last minute, after everything.”**® Schwartz indicated that once the town’s
involvement focused on creating the ordinances, the planning process “became less
collaborative and more contentious as it went along. In some senses, CRC and SITLA were
less contentious towards each other than either was toward the town. If things were going to
fracture, | wouldn’t have expected it to be that way.”** Indeed, several community members
felt this way. Some felt that the sense of contention between the town and CRC and SITLA
resulted from the perception that “CRC stayed committed to the vision of the planning
process while the town seemed to abandon that.”*%

The hydrological study results damaged the process further. The results, which came in
during March 2004, indicated that a density of one unit per 15 acres was the maximum
allowable development density to maintain the quality of the water in the aquifer.** The
Castle Valley aquifer, from which all Castle Valley residents draw their water, was
designated as a pristine, sole-source aquifer by the Environmental Protection Agency (EPA)
in 2001, thus increasing the importance of preserving it in an undisturbed state. Although the
average density in the plan was one unit per 20 acres, some areas of the plan were as dense as
one unit per five acres, which was denser than the hydrological study recommended. As a
result, some participants suggested that parts of the development plan would have to be
revised according to the hydrological study results.*?

In addition to the hydrological study results, the town of Castle Valley began to realize that it
had been negligent in proving its water rights over the last few years, adding an additional
complication to the process. In Utah, any entity with water rights must illustrate once every
five years that it has used the amount it has been designated. Under this “use-it-or-lose-it”
approach, the state can decrease or rescind a town’s water rights if they have not been fully
utilized.?® Around September 2004, Castle Valley town representatives began to realize that
the town’s records for proving its water rights were deficient.*?* Towards the end of the
planning process, the town entered into discussions with Grand County and the state of Utah
about the legitimacy of its water rights. This uncertainty surrounding the town’s water rights
complicated the planning process toward the end because the planning contract assumed that
a developer would be entitled to use the town’s water.** Dave Erley described the problems
that water rights issues brought to the surface, “It was clear that there was starting to be
questions about the amount of water rights that the town of Castle Valley really has, and part
of these negotiations was about SITLA getting water rights.”*?®

The fractures in the planning process manifested themselves through difficult community
interaction. Laura Kamala remembered, “There were a couple of meetings where the town
got together ... and it turned into a shouting match and fell apart. It wasn’t working, wasn’t
going anywhere, wasn’t happening.”**’ She continued:

There was a lot of hurt, anger and betrayal with Ric [McBrier] and Marty
[Zeller]. They were trashed [by other members of the planning group]. There
were some public meetings that | witnessed where | was shocked at the kind
of interactions it deteriorated into, the way that people were so disrespectful to
one another. | was really disappointed.'?®
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Other members of the planning process and town government similarly felt that personality
conflicts were challenging for the process. Dave Erley remembered: “[The planning process]
cost me some sleepless nights. 1t’s not like it’s just people you work with, it’s people you live
with, and these people don’t go away. You need to be able to face them.”*?® Planning and
Zoning Commission Chair Catherine Howells felt that because the Commission was heading
up the ordinance revisions and because she had always asked questions about the town’s role
in addressing land use issues throughout the process, she was pinpointed as the one to blame
for the process’ failure:

The town can’t get involved in land purchase issues; they have to get involved
in land use issues. The plan looked more at the land purchase issues and didn’t
really deal with land use issues. When [the planning group] was forced to look
at the land use issues, it literally exploded, and | was the target.**

However, some members of the planning group felt that the plan did address land use issues
in addition to land purchase issues.'*!

In addition to problems with personality conflicts, some community members began to
question Marty Zeller’s knowledge base and neutrality as a facilitator. Some members of the
town government wondered if Zeller was aware of the state legal requirements concerning
town ordinances. Catherine Howells remarked, “As a planner, Marty [Zeller] should have
known that [the planning process] had to hit the Planning Commission, and if he didn’t
know, what kind of planner is that?”*** Because SITLA hired Zeller to work on other
projects, some Castle Valley community members also became concerned that Zeller had a
conflict of interest. Town Council member Karen Nelson articulated the challenge this
created for the process, “By taking on more jobs through SITLA, and | can understand why
he did, the appearance of favoritism emerged, which was detrimental. There was the
appearance of taking a side.”** Furthermore, by the end of the process the costs for
Conservation Partners exceeded the original bid amount, and SITLA covered this amount of
approximately $6,000.** Some community members expressed concern about this fact,
given that the original concept was that the community and SITLA would divide the
facilitation costs evenly.

As a result of the challenges faced by the planning process, a stalemate occurred. The last
planning process meeting occurred in the spring of 2004, after which no major actions were
taken regarding the planning process. The town was reluctant to sign the contract because of
their legal obligations and the Planning and Zoning Commission’s belief that SITLA should
submit the planning process contract to the Commission’s process for review. SITLA was
hesitant to sign the contract in response to the town’s reluctance and the feeling that the town
was not fulfilling its commitments to the planning process. SITLA was also less likely to
continue with the process due to a negative response from school trust beneficiaries about the
situation, who felt that the town was not acting in good faith. As recalled by Beneficiary
Representative Margaret Bird, “Ultimately, as beneficiaries we went to the [SITLA] Board
and said, “We don’t intend to collaborate with [the community of Castle Valley] any longer
unless they will come to the table in good faith and sign their half of the document.””*** CRC
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members, frustrated by the events that occurred at the end of the process, were not able to
influence the town or SITLA to reconsider their positions. Thus, the planning process slowly
stalled and some members of the group began to explore the possibility of a land exchange
that could serve as an alternative to the planning process.

Despite the fact that the planning process did not result ~ Figure 4-7: La Sal Mule Deer
in a signed contract, another conservation transaction " g

was conducted. In January 2003, with Laura Kamala
and Wendy Fisher’s leadership, Utah Open Lands and
the Utah Division of Wildlife Resources combined
resources and entered into a purchase agreement with
SITLA to purchase 530 acres of trust land in the Valley
that included critical habitat for a population of La Sal
Mule Deer that uses the land for its winter range
(Figure 4-7)."*® The purchase agreement provides five
years for Utah Open Lands to purchase the land, which
will be paid for by funds from the Utah Division of
Wildlife Resources and by funds still being raised by
Utah Open Lands. A conservation easement will be
placed on this wildlife habitat once purchase is
secured."®

| EeL
A LAND EXCHANGE OPTION Source: Photograph by Eirin Krane

During the process, the group discussed the option of a land exchange whereby trust land
would be traded for public land managed by the Bureau of Land Management (BLM). Since
land exchanges were typically lengthy and difficult to achieve, however, the group preferred
the planning process contract."*® But, given the difficulties that arose from trying to work out
the details and signing of the contract, a land exchange option became more attractive to the
group. SITLA had engaged in two successful land exchanges in the past.** Starting in 2003,
SITLA began to seriously consider including the Castle Valley trust lands in a land
exchange, with encouragement from Castle Valley Planning Process participants, including
Grand Canyon Trust Executive Director Bill Hedden and Laura Kamala, who had become
Grand Canyon Trust’s Director of Utah Programs. Kamala described the importance of
pursuing the land exchange once the planning process contract failed to come to fruition, “I
wasn’t willing to let the whole thing fall apart and have no other options for addressing the
ultimate outcome that we desired. There had to be a way, there had to be another way. And
fortunately, there was.”*

Because of the groundwork that had been laid and the relationships that had been developed
through the planning process, SITLA included all the trust lands in Castle Valley in a
proposed legislative land exchange with the BLM.**! This land exchange would trade up to
40,000 acres of environmentally-sensitive trust land in Grand County with up to 48,000 acres
of BLM land in Uintah County that could be used for oil and gas development.**? The Utah
Recreational Land Exchange Act of 2005 was introduced in May 2005, and is still awaiting
action in Congress.'*® The land exchange proposal has received a great deal of support from
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the Utah State Legislature, Utah Governor, Grand and Uintah Counties, city of Moab, town
of Castle Valley, Utah Guides and Oultfitters, the Grand Canyon Trust, the Outdoor Industry
Association and the Nature Conservancy, among others.*** Many of the participants in the
process believed that the inclusion of Castle Valley lands in this proposed legislative land
exchange was a direct result of the work that went on in the planning process.**

The overall consensus of the participants in the process is that if the land exchange is enacted
and implemented, the overall objectives of all groups involved will be reached — the
community will have the land preserved and SITLA will obtain valuable lands in another
county that can be used for lucrative oil and gas development. Although the path that the
process eventually took was different than expected, members of the group still considered it
fruitful. Dave Erley described the unexpected outcome of the land exchange, “At the
beginning, we had a blueprint of how we were going to be successful, and it didn’t turn out
according to the blueprint, but we might have actually been more successful. I’m not sure
everyone’s come around to realizing that.”**° Likewise, Laura Kamala spoke positively about
the land exchange option, “I’m very grateful that everything we did evolved into this
wonderful opportunity for the land exchange, that it went in that direction. No one could
have imagined that would have happened when we started out six or seven years ago.”**’

Many involved in the process also have thought about what potentially might happen if the
land exchange does not go through. SITLA Associate Director of Administration John
Andrews indicated that due to the “complex legal background surrounding the interpretation
of the uniform appraisal standards for federal land acquisition,” appraisal of the trust lands
included in the proposed land exchange will likely be difficult and controversial.**® Because
of the importance of having the land’s value represented in the appraisals, SITLA Director
Kevin Carter indicated, “If [SITLA is] going to pull lands out [of the proposed land exchange
agreement], the Castle Valley lands will be some of the first we would pull out. They’re good
leverage.” Planning and Zoning Commission and CRC member Richard Schwartz discussed
his concerns, “If the land swap doesn’t happen, then we have to start thinking about what
happens now. What, if any, of this work can be applied? Will [SITLA] still be amenable to
picking up where we left off a year and a half or two years ago?”**® Many feel optimistic that
the work that was done through the planning process could still serve as a basis for future
discussions, even if the land exchange does not proceed. Laura Kamala expressed her
positive feelings, “I think [the planning process] is something that could be revisited in the
event that this land exchange option for some reason falls apart.”**° By no means is the land
exchange guaranteed, and until it is finalized, the future of trust land in Castle Valley remains
undecided.

UPDATE ON LAND EXCHANGE PROCEEDINGS

At the end of September 2005, Laura Kamala testified before the U.S. House of
Representatives Resources Subcommittee that is reviewing the land exchange legislation.
She also attended many Congressional Committee meetings in which the legislation was
discussed, and to date the bill has gone through numerous rewrites. The full House Resources
Comnmittee is likely to conduct a markup on the legislation soon.**

54



STATUS OF RELATIONSHIP BETWEEN UTAH OPEN LANDS AND CRC
After the planning process ended, the relationship between Utah Open Lands and CRC was

dissolved and CRC is not currently active, due in part to the fact that the trust lands in Castle
Valley are now included in the pending land exchange.**

THE ANALYSIS: THE CASTLE VALLEY PLANNING PROCESS

Analysis of the Castle Valley Planning Process reveals benefits, costs, challenges, facilitating
factors and lessons learned, which will be identified and discussed in this section. This
analysis is based on stakeholder observations and reflections, as well as the researchers’
external evaluation.

Benefits of the Castle Valley Planning Process include improved understanding among
stakeholders, development of a sense of ownership in the issue, provision of time for
thoughtful decision making, increased trust land value, positive conservation outcomes,
increased town government capacity to manage growth and the formation of effective
professional and personal relationships. The planning process also imposed substantial time,
financial, opportunity and emotional costs for those involved.

In addition, planning process members encountered significant challenges during the
planning effort, which include mutually exclusive objectives, the newness of the process, the
unique nature of school trust land, mixed success with community outreach, confusion about
the role of the town in the collaborative process, water quality and quantity issues,
personality conflicts and maintaining momentum in times of impasse.

Facilitating factors that helped the Castle Valley Planning Process continue include
partnerships, establishing common ground and shared goals, shared experiences and joint
fact-finding.

Finally, lessons learned from the Castle Valley Planning Process include the importance of
clearly defining participants’ roles and responsibilities, ensuring that legally appropriate
stakeholders are represented and legal sideboards and requirements are understood, engaging
in joint risk taking and compromise, having professional, neutral and knowledgeable
facilitation, utilizing formal and informal leadership opportunities and recognizing the effect
of unequal power relationships in motivating and hindering the process.

WAS THE CASTLE VALLEY PLANNING PROCESS COLLABORATIVE?

Participants in the Castle Valley Planning Process expressed mixed feelings regarding the
collaborative nature of the process. Most participants felt that though the process was
collaborative overall, there were elements and periods of time when the collaborative effort
broke down. SITLA Assistant Director Ric McBrier remembered, “We collaborated; there is
no question about that.”**® Utah Open Lands Executive Director Wendy Fisher added, “It
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depends on how you define collaboration ... There were definitely parts where | felt it was a
complete collaboration. Then there were times when it seemed like it wasn’t about protecting
the land, it wasn’t about planning, we weren’t sure what it really was about.”***

While the planning process began as a collaborative effort, it reached a stalemate toward the
end when the planning contract was not completed. As a result, many participants felt that
the process became less collaborative. CRC and Town Council member Karen Nelson
recalled, “[The planning process] was collaborative for the vast majority of the time. At the
end, it broke down because a few people pulled a power move within the community.”*>°
CRC and Planning and Zoning Commission member Richard Schwartz echoed the sentiment
that the planning process “became less collaborative and more contentious as it went
along.”® Some Castle Valley residents believed the origins of the process were
collaborative but that the town’s legal responsibilities were not considered, making the entire
process less collaborative. Planning and Zoning Commission Chair Catherine Howells
recalled, “The discussion of the plan was collaborative, but the end result, since it so
thoroughly fell apart, was not collaborative. The process didn’t include the reality of town
government.”

Breadth of Stakeholders: A wide range of stakeholders was represented in the Castle
Valley Planning Process, although there were some groups and individuals whose added
involvement could have increased the success of the process. In particular, the process could
have benefited if the Town Council and Planning and Zoning Commission had been involved
more directly and clearly from the outset and if a broader range of community members had
been represented in CRC.

The town government’s limited and sometimes unclear involvement caused some challenges
to the process. According to some town government representatives, the planning group
occasionally made decisions without the town’s full input, which resulted in overlooking the
town’s legal perspective. Town Council member Jerry Bidinger noted that, “The town
needed to have a more robust role from the very beginning to try to publicize what’s going
on by having a community meeting.”*" Although facilitator Marty Zeller felt that the Mayor
and other town representatives were involved to some degree throughout the process, he
agreed that “the town, through its elected representatives could have been more forcefully
represented in the process.”**® SITLA Director Kevin Carter also acknowledged that the
breadth of stakeholders represented may have been deficient when it came to the local
government:

Although [SITLA representatives] felt like we were working with a
representative sampling of the community there, it turned out that the local
planning and the local leaders were not affiliated with the collaboration ... and
did not feel that they were committed to any of the agreements that the
collaboration had made with us regarding our land in Castle Valley.™

Attempts to include all the governing bodies in the collaborative process may not have been
successful, because as Planning and Zoning Commission Chair Catherine Howells explained:
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The Planning Commission was not included in the collaborative process, and
could not have been ... The Planning Commission’s charter is to look at the
well-being of the whole town and to take requests from developers, so that it
would be a conflict of interest for the Planning Commission to help with the
development plan.'®

While some participants disagree about how involved the Planning and Zoning Commission
could have been, the fact that there was a lack of consensus about the town’s role
underscores the importance of understanding the legal restrictions under which each of the
affected stakeholders must operate. Mayor Bruce Keeler noted, “You’ve got to know that
your collaborative group is representative of the overall community, because you could go
through all the collaborative efforts you want, but if the group representing the community is
not accepted, then it’s all for nothing.”*®* In general, having broader representation of some
of the residents of Castle Valley, such as members from the Seventh Day Adventist
community and the Church of Latter Day Saints community, could have added to the
legitimacy and effectiveness of the planning group.'®> However, some planning group
participants felt that community members who chose not to be involved in the process did so
consciously — a fact that may have precluded broader representation from the community.'®®

Despite some of the real or perceived deficiencies in achieving a complete range of
stakeholder representation, overall many of the interested parties were involved, and the
process benefited from their range of experiences and perspectives.

Degree of Transparency: The level of transparency in the process varied over time.
Participants shared information freely in general, but sometimes the inner workings of each
individual entity (SITLA, town of Castle Valley, CRC) were such that they conducted their
own decision-making processes that were not always clear to members of the other groups.
For example, Town Council member Jerry Bidinger recognized that the town often made its
own decisions:

Once | was involved, most of the decisions the town made it made on its own.
[The town] gave SITLA the opportunity to comment on the kinds of
ordinances we wanted and on the positions we were taking, but at the end of
the day, it was our obligation to make a decision as an incorporated
municipality.*®

However, CRC often had difficulties making its actions visible to the general community of
Castle Valley, as well. Bidinger remembered his experiences with CRC meetings:

One of the problems with having a number of citizens get together and pursue
issues on their own is that their activities can be unknown to a substantial
body of the community. It’s hard enough for a town, or any government to
communicate to all its citizens and tell them what’s going on, let alone
convince them you’re doing the right thing. When you’re a private group of
individuals, the opportunities for a broad range of communication is even less.
It was a little bit difficult to figure out what was going on. | went to meetings
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and I’d see some people and get a sense of what was happening, and when |
got invited to [another] meeting, then | could see who the core people were.*®

Members of the planning process sometimes felt that the Planning and Zoning Commission
was not always forthright with their activities as well. CRC leader Laura Kamala recalled her
frustration with not knowing exactly what was going on when the Planning and Zoning
Commission was working on the ordinances:

As much as possible, to the best of our ability, [the planning group] kept
hanging in there as the town went through its motions with the town attorney
... they really went off and tried to do a separate thing from my perspective
when that started to happen. | kept waiting for feedback from them. “What are
you doing? Could | see what you’re doing with the town attorney? How will it
all fit with what we’re trying to do here?” There were schisms happening.'®®

The lack of transparency perhaps contributed to the disintegration of the planning process as
it continued. CRC member Cris Coffey recognized that while CRC worked to communicate
with the broader community, sometimes they were not totally successful, “We tried hard to
keep the community abreast of what was going on. And some people had a vast interest in
what we were doing, and others, | don’t know that they really realized what was going on. |
think that’s often the case in communities like this.”*’

Degree of Influence on Decision Making: The stakeholders involved in the process had a
fairly high degree of influence over the decision-making process, since the planning process
and contract were based on the input of all the parties, through a long and detailed effort.
Even though the contract was never signed, three important conservation transactions
occurred on trust land in the Valley, which illustrates the influence the planning process has
had on the future of at least some of the Castle Valley trust land. Furthermore, a land
exchange involving the remainder of Castle Valley trust land is pending because of the
groundwork that was laid through the process. Jerry Bidinger articulated what could have
occurred if the process had not taken place:

The outcome could have been that without community involvement at all and
any give and take, that SITLA not knowing what the community’s interests
are could have pursued a course of action that would have been inconsistent
with community’s interests and would have created ill will and bad feeling
between SITLA and the town.*®

Had the planning process not occurred, trust land in the Valley could have been auctioned by
SITLA piece by piece over time, upsetting the community and leading to political unrest and
potentially jeopardizing SITLA’s reputation. If all trust land in the Valley were developed in
the same fashion as the existing development, the population of the town could have nearly
doubled, placing a strain on the environment and town infrastructure. Laura Kamala
recognized what might have occurred without the planning process, “If those 4,000 acres [of
trust land] you see out there were developed into a town the size of the already existing town,
the effect of what could happen to this community would be tremendous.”**® Because the
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collaborative planning process occurred in Castle Valley, up to this point the decisions made
by SITLA have been influenced by community input, increasing the chance that these
decisions will be supported in the future.

BENEFITS OF THE PROCESS

Although the planning contract was never signed, the planning process resulted in several
benefits and positive outcomes that were identified by various stakeholders in the process.
These benefits included improved understanding, an increased sense of ownership, time for
thoughtful decision making and positive conservation outcomes.

Built Understanding

The planning process created an opportunity to build understanding among participants,
particularly about SITLA’s mandate and the nature of trust lands in Utah. A well-known
problem is that the general public rarely understands the intricacies of school trust lands.
According to Laura Kamala, “Most people don’t realize that when they look out, they’re
looking at state trust lands scattered all over the federal lands. They don’t get it.”*”® Through
this process, however, an education process occurred. According to SITLA Director Kevin
Carter:

Some of the people that were involved in the collaboration certainly
understand who we [SITLA] are better, they understand what our respective
mandates, tasks and obligations are, and as a result of that, some of those
individuals have been very helpful in unrelated activities that we’ve done.
There was certainly an education process and some bridge-building that went
on there.!

In addition to increasing the community’s understanding of SITLA’s mandate, the planning
process enabled all participants to openly express their ideas and learn from each other. Jerry
Bidinger recalled:

A lot of different viewpoints were aired openly with a full presentation of
emotion and passion and commitment to a lifestyle, of the state’s needs and of
the obligations from both sides. | think there was a pretty frank, free and open
exchange of attitudes and opinions, which is really healthy and important.
That interchange went on for a substantial period of time. It wasn’t just one
afternoon on a phone call. It stretched out for a couple of years.'"

Because of these interactions, planning process participants from CRC, the town and SITLA
understood each other in a more meaningful way than before.

Increased Sense of Ownership among Participants

By engaging in the Castle Valley Planning Process, the participants developed a sense of
ownership of the issue. The joint decision-making process enabled meaningful participation
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of all involved and allowed everyone to play a key role. In considering her involvement in
the CRC after learning of the sale of the Parriott Mesa parcel, Cris Coffey noted the
empowerment she experienced through being involved in the process, “I gained a sense that
there was something I could do rather than just waiting for what seemed like a very bad thing
to happen.”” The planning process also allowed the community and SITLA to be proactive
about problems facing the community.

The sense of ownership was particularly evident among community members involved in the
process and those who observed it as it progressed, who had previously thought that issues
involving state agencies could not involve small communities such as Castle Valley. Laura
Kamala recalled discussing the process with Ron Drake, a leader in the local Church of the
Latter Day Saints and the author of “The Castle Valley Comments,” a column in the Moab
Times-Independent newspaper. Although Drake was not a direct participant in the process, he
often observed the events as they unfolded.

I had this conversation with [Ron Drake] one day, and he thanked [the
planning group]. He said, “I knew about the state lands situation. I worried
about it, but I didn’t think there was anything we could do. You’ve shown me
that as a community we can engage with State Trust Lands; we can relate with
them; we can say what we want.” He had no idea that was even possible. He
was E;eally very happy and was very supportive of the process when we were
in it.

Provided Time for Thoughtful and Creative Decision Making

The planning process also allowed time for the community and SITLA to make well-
informed, thoughtful decisions that addressed the concerns of everyone involved. During the
four-year process, the participants were able to take the time to conduct extensive mapping of
the Valley’s resources and development potential, which would not have occurred had the
planning process not been initiated.”> The mapping information helped the group make
informed decisions about what type of development would be appropriate for the trust land in
the Valley by taking into consideration environmental constraints and coming up with
creative development schemes that minimized the impact on the landscape.'”® The time spent
in the planning process also resulted in reducing the number of potential development units
on the trust land from 884 to 207 without decreasing the value of the land."”’

From the community’s perspective, the planning process also slowed the development
process and bought time for fundraising, enabling them to successfully purchase trust land
for conservation purposes. Karen Nelson agreed that “The process was a success because it
slowed everything down” and enabled the community to take the time to raise funds to
purchase trust land around Parriott Mesa, Castleton Tower and critical wildlife habitat. From
the town’s perspective, the process provided time to revise the land use ordinances, which
were very out of date. Catherine Howells articulated the importance of having time to update
the ordinances, “Part of me looks at [the process] and says thank you so much for doing this
proces%slt bought the Planning Commission the two years we needed to write the land use
code.”
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Increased Value and a Financial Return from the Trust Land

From SITLA’s perspective, one of the primary benefits of the collaborative planning process
was the increase in trust land value that resulted from an investment in planning and creating
development options for the land.'”® By creating a development plan for the area rather than
selling the land in its raw form, future developers would have preapproved development
rights and limited community opposition, and the value of trust land in the Valley would be
increased substantially. In addition, the money made from the three conservation transactions
(Parriott Mesa, Castleton Tower and the critical wildlife habitat) all contributed to SITLA’s
financial portfolio that provides funding to the beneficiaries.*®°

The conservation transactions had the added benefit of possibly serving as the baseline for
comparable sales that could be used in future appraisal of trust lands, including appraisals for
the land exchange. SITLA Assistant Director Ric McBrier indicated that “even though the
planning contract may not have been formally adopted by the town, the plan will probably
still create value for the trust in the exchange with the federal government because there has
been planning done for the property.”*®! Moreover, the value of trust land surrounding
conserved parcels is increased by simply being adjacent to conserved land.'®? John Andrews,
the Associate Director for SITLA’s Administration, underscored the importance of realizing
the revenue-generation potential of the land, “We can collaboratively plan, but at the end of
the day, we have to be looking at revenue generating potential. Money is it.”*® Facilitator
Marty Zeller remembered that the process allowed SITLA to generate revenue through non-
development options, something that had not been attempted in the past. “What we
demonstrated in this whole process was that non-development can produce an economic
return that may be as great or greater than you can [produce] from a development
solution.”*8*

Positive Conservation Outcomes

Three successful conservation initiatives resulted from the planning process including the
protection of 60 acres at the base of Parriott Mesa that were purchased from the developers
and 217.3 acres at base of Castleton Tower and 530 acres of critical wildlife habitat that were
purchased directly from SITLA. The purchased land is valuable from a conservation
perspective because it provides crucial wildlife habitat for La Sal Mule Deer and other
species, recreation opportunities for hikers, climbers and mountain bikers, areas for aquifer
recharge and open space and scenic views, all of which are highly valued by the community.
In discussing the land at the base of Parriott Mesa and Castleton Tower, Jerry Bidinger noted,
“If CRC and Utah Open Lands didn’t get involved, I don’t know what would have happened
to those two pieces of land.”*® Wendy Fisher emphasized the centrality of the planning
process in the conservation outcomes. “The planning process served to put these lands on the
radar screen for the community, for the state, for the [SITLA] Administration, for Utah Open
Lands and for the conservation community at large.”**® CRC leader Dave Erley articulated
the importance of the Castleton Tower Preservation Initiative in particular:

This purchase at Castleton Tower was the first time that [SITLA] had sold
“developable lands” for conservation, so they weren’t in the habit of doing
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this kind of deal. We had to break a lot of inertia within the organization, and
havir;gg the collaboration certainly was highly advantageous to being able to do
that.

The Castleton Tower Preservation Initiative was a conservation success because of the
amount and quality of land it protected, the collaborative efforts it initiated by involving
people all around the world who contributed to fundraising efforts and the symbolic
precedent it set by illustrating that highly-valued trust land can be conserved.

In addition to setting aside valuable land for conservation, the planning process had the
added effect of changing communities’ perceptions of what is possible in the realm of
community-based conservation efforts. Fisher recalled:

A lot of people know about what happened in Castle Valley, and I think a lot
of people see it as a template for guiding their own destiny. That just because
something happens, it doesn’t mean it has to be that way. I think that is a
benefit for all conservation, quite frankly. That is a benefit for all communities
who want to strive to have unigqueness, to continue to have vitality and
econorr;gg sustainability in the future and to not just become Anytown,

US.A.

Increased Town Government Capacity to Manage Growth

The Castle Valley Planning Process served to increase the town’s understanding of
development and their ability to address growth issues in their community. As a fairly young,
small town that had never faced development pressure before, the town of Castle Valley was
fairly informal in its land use regulations and governmental structure prior to the planning
process. This informality is not unusual for smaller, rural communities in the West.
According to Karen Nelson, “That’s one of the issues when you have an established rural
community. Sometimes there’s not the understanding of what growth is and what it does to
your life.”*®° Nelson added that “because of the urgency of getting involved in the process
because they were talking about auctioning off these lands, we just jumped in, but we
weren’t really prepared. | think a lot of rural communities aren’t prepared in their zoning.”*®
Both the town’s zoning ordinances and its general plan needed to be updated in the face of
increasing growth pressures and to comply with Utah law. Mayor Bruce Keeler remarked,
“This was the first time we were coming up against [development pressure]. For the
community, it was a big learning curve. It helped bring us up in the way we deal with
things.”*** Catherine Howells was primarily responsible for researching and working on the
new ordinances. She noted that through the process of revising these ordinances, “We
learned ... a whole lot. As a town we became more sophisticated in land use and asking the
questions we’re asking. This is a very positive outcome.”**? If it had not been for the external
impetus of the planning process, the town would not have felt the need to increase the
sophistication of their land use ordinances or their general procedure for dealing with
development within the town’s boundaries.
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Established Relationships that Laid the Groundwork for Future Activities

One of the most important and beneficial outcomes was establishment of effective
professional and personal relationships. Laura Kamala noted that, “In any collaborative
process, the single most important thing is the relationships between the people involved.
Cris Coffey echoed Kamala’s sentiment, “[The planning process] was a chance to spend
really productive time with lots of people I love, my very close friends, and to do something
important.™*

1193

The relationships that developed through the process included those among planning process
participants and those with outside organizations. One of the most important relationships
was between the community and SITLA. Kamala recalled, “Relationship building [between
SITLA and the community] was a big part of doing this whole process, so that [the
community] could do business with [SITLA] so we could have our ultimate conservation
goal and also honor their mandate which is to raise money for the school trust.”**

According to Mayor Keeler, working relationships between members of the community also
developed that had not previously existed. “[The planning process] really opened the
community up to each other. We had people working together who would hardly sit at the
same table before that. It really helped to unite the community quite a bit.”**® For facilitator
Marty Zeller, the planning process helped him develop an effective working relationship with
SITLA that led to being hired to work on additional projects for the agency.'®” SITLA
Assistant Director Ric McBrier said that being able to work with local communities is
extremely important to his work: “The opportunity to get to know communities, to engage
the communities and to make a difference in the communities is a large part of what has kept
me working [at SITLA].”**® Planning participants also developed working relationships with
outside organizations, particularly during the Castleton Tower Preservation Initiative in
which several organizations such as the Outdoor Industry Association and the Access Fund
partnered with CRC and Utah Open Lands to raise funds to purchase the land at the base of
Castleton Tower.'®

The relationships formed through the planning process, both between individual members of
the group and with outside institutions, were instrumental in reaching creative solutions
throughout the process. Zeller commented that the process “has produced a lot of
relationships that led to some creative deals that made things happen that wouldn’t have
happened otherwise.”?® In particular, Zeller noted that “the process identified a range of
tools and techniques to conserve land that neither the town nor SITLA knew about.”** The
most important groundwork that was laid through the process was the relationship building,
which enhanced the community’s knowledge about the trust lands mandate, provided the
opportunity to conduct conservation transactions on trust land and encouraged SITLA’s
decision to include the Castle Valley trust lands in the land exchange that is now pending
Congressional approval 2%
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CoOsSTS OF THE PROCESS

Although there were several benefits resulting from the planning process, many stakeholders
acknowledged that they incurred significant costs, as well. These costs include time, financial
resources, lost opportunities and emotional energy and strained relationships.

Volunteer and Staff Time

Given the length of the process, time was a major cost for all involved. The process began
around 2000 after the community and SITLA agreed to jointly work on a planning process
following the sale of the Parriott Mesa parcel. While the planning process ended in 2004,
some of the participants continue to work on the land exchange today.

The planning process involved a series of meetings, many of which required a great deal of
time, including preparation time, travel time and time spent during the actual meetings.
Meetings throughout the process were held in Castle Valley, Salt Lake City, Boulder and
Denver, and many participants traveled to meeting locations throughout the process. The
process began with an initial charrette, led by Conservation Partners facilitators who gathered
community input about a range of issues.?®® In addition to the initial charrette, the project
team and CRC held a series of meetings with specific stakeholder groups within the
community, including the Property Owners Association, the Seventh Day Adventist
Academy, the Church of the Latter Day Saints community, climbers and recreationists.
Zeller led meetings throughout the planning process in which CRC members, Utah Open
Lands representatives, town officials and SITLA discussed the goals, direction and progress
of the planning process.?®

204

The planning group also held two open houses in Castle Valley, in which any interested party
could attend.?® During the first open house, Conservation Partners presented a series of maps
and overlay data illustrating the various issues. They also presented their preliminary
development options based on the data and sought community input and reactions to the
recommendations.?’” Following a series of negotiations with the planning group and
incorporation of the feedback received from the first open house, Conservation Partners led a
second open house in which a more final plan was presented to the community for
comment.?®® Zeller emphasized the amount of time needed to successfully complete a
process of this scope. He stated, “Don’t underestimate the amount of community interaction
time that will be necessary to get to a constructive solution and the amount of time that it’s
going to take getting the parties in front of each other so that they can build trust and
communicate effectively.”?%

Most of those involved from the community of Castle Valley, particularly those involved in
CRC, volunteered their time and were not compensated. Utah Open Lands Executive
Director Wendy Fisher estimated, “for community members engaged in the process ... they
probably spent 75 to 80 percent of their time, and | could not tell you how much of their time
IS spent today, though I know many of the individuals in the Valley are very engaged in
ongoing land issues.”**® CRC board members met once or twice a month for a period of two
or three years during the planning process, during which board members opened their houses
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to hold the meetings.?** Laura Kamala and Dave Erley, the organizers of the community’s
involvement in the process, worked at least 20 hours per week throughout the process and
often much more.?** They were compensated for part of the time they spent working on the
process, after they were hired by Utah Open Lands.?*

Members of the local government, including those on the Planning and Zoning Commission
and the Town Council, volunteered their time as well, or were paid only part time. During the
planning process, town representatives’ typical time commitments increased. CRC and
Planning and Zoning Commission member Richard Schwartz recalled, “There were times
when the Planning and Zoning Commission met two or three times a month, as opposed to
once a month.”%*

Similarly, many of the other organizations involved dedicated a significant number of staff
hours to the process. Ric McBrier, the key representative from SITLA, spent a great deal of
time working on the process and frequently presented material to SITLA’s Board of Trustees,
who consequently also spent time on the process.?*> Utah Open Lands also spent a significant
amount time on the process. Executive Director Wendy Fisher estimated the organization’s
contribution:

From a Utah Open Lands perspective, a tremendous amount of organizational
time was spent on the planning process, fundraising for individual pieces [of
land] and the negotiation of those properties. From 2000 when we worked on
the first piece to 2003 when we entered into a contract for the critical winter
range piece, an average of 60 to 70 percent of the organization’s time was
spent in Castle Valley. Today, Utah Open Lands employs one individual who
works exclusively on land issues in Castle Valley and the greater Grand
County area.?'®

Financial Resources

Those involved in the process invested a great deal of financial resources in the planning
process, as well as the conservation initiatives and transactions that resulted. These costs
were shared among process participants. Prior to the planning process’ formal beginning,
several community members from Castle Valley paid for much of the pre-planning activities
themselves, such as initial maps, without being reimbursed.*” Multiple stakeholders
contributed to the various planning process expenses once it began, including paying the
planners, engaging in the mapping activities, conducting the hydrological study, funding land
appraisals and paying for staff time. As a rough estimate, Mayor Keeler guessed that overall,
“there was probably a quarter of a million dollars spent on the planning process.”*'®

The costs of hiring Conservation Partners were shared among the town of Castle Valley,
SITLA and CRC as a branch of Utah Open Lands. The town obtained a state planning grant
to assist in their portion of the payment, and CRC and Utah Open Lands received a grant
from the Sonoran Institute.?® SITLA Assistant Director Ric McBrier estimated that the
organization “spent in excess of $100,000” on the planning process itself.?® Utah Open
Lands’ costs included CRC expenses and payroll, project and fundraising management costs
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and appraisal and negotiating costs which amounted to approximately $50,000 per year
during the process.??! Funds for these expenses came from grants from a variety of
organizations, including the Sonoran Institute, Patagonia and Tides Foundation.?*?

In addition to the direct expenses of the planning process, a great deal of fundraising
occurred to purchase the three conservation areas. The land at the base of Parriott Mesa was
purchased by Utah Open Lands for $192,000, the Castleton Tower parcel was purchased by
Utah Open Lands with CRC as a branch organization for $640,000, and the critical wildlife
habitat was purchased by Utah Open Lands and the Utah Division of Wildlife Resources for
$954,000.%% All of the funds for these properties were raised through extensive fundraising
campaigns, and were successful only because of the donations of many organizations and
private individuals.?**

Opportunity Costs

Several of the participating organizations had to weigh their involvement in the Castle Valley
Planning Process against many other activities in which they could engage. Jason Keith,
Policy Director for the Access Fund which was one of the contributors to the Castleton
Tower Preservation Initiative, stated, “There are always opportunity costs when you focus on
one issue and you can’t focus on another.”??® For the Access Fund, whose mission is to keep
access to climbing areas open and to conserve those areas, maintaining access to Castleton
Tower clearly fit within the scope of the organization’s work. However, as an organization
participating in the Castleton Tower Preservation Initiative, Keith recognized that the Access
Fund had to ensure that this task would not take resources away from other programs. He
also needed to reassure the organization’s board that it was not setting a precedent for
preserving viewsheds, which would be outside the realm of the organization’s mission.

Utah Open Lands Executive Director Wendy Fisher echoed Keith’s sentiment, noting that
when an organization focuses most of its time and energy on one issue, it has to ensure that
the activity fits the mission of the organization and does not take away from energies that
should be directed towards other areas. For Utah Open Lands, the Castleton Tower
Preservation Initiative was only one issue related to the organization’s mission of conserving
land and open space in the state of Utah. Being involved in Castle Valley limited the amount
of energy and resources that the organization could spend on other projects across the state.
Fisher commented, “The Castleton Tower Preservation Initiative was the sole land
preservation project for the organization for two years. Land preservation and the
stewardship of the three parcels Utah Open Lands owns will continue forever.”??®

Emotional Energy Spent and Strained Relationships

Many involved in the process also viewed the process as imposing less tangible costs,
including emotional energy and strained interpersonal relationships. Richard Schwartz
described these costs. “There were some friendships at least strained and maybe in some
instances ruined or severely stressed ... and that’s not a success.”??’ Wendy Fisher echoed
this saying, “You get personally involved. It can be emotional, and it can be draining, and
you make friends, you lose friends.”??
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The delicacy of interpersonal relationships and the strain on emotional energy was
particularly salient for those participants who lived in the community of Castle Valley, since
they had to face their neighbors every day.?* Indeed, toward the end of the process, it
seemed that relationships among some of the town members and members of the planning
process became strained to the point of interference with the process. Margaret Bird, a
Beneficiary Representative at the State of Utah Office of Education, noted that sometimes the
emotional strain of these issues stems from the fact that they are about larger issues relating
to land and people’s experiences with it. “It disturbs people because it disturbs how they
view life. It’s about a bigger, global issue. 1t’s about land and people’s strong personal ties to
that land.”?* In the Castle Valley Planning Process, people’s ties to the land were clearly
very strong, and oftentimes this feeling manifested itself in difficult interpersonal
relationships.

CHALLENGES AND RESPONSES

Participants also faced challenges in the process of collaborating, including having mutually
exclusive objectives, achieving mixed success with community outreach and trying to
understand the role of the town in the collaborative process.

Mutually Exclusive Objectives and the Challenge of Finding Common Ground

One of the most challenging elements of the process was the perception, and at times the
reality, that the stakeholders possessed diametrically-opposed perspectives. In essence,
SITLA’s goal was to maintain the value of their lands and obtain revenue from them through
development or another revenue-generating activity. The community’s goal, on the other
hand, was to maintain open space and prevent development from occurring. While SITLA
wanted to increase the value of trust land in the Valley, the community did not want the land
to increase in value, because they were concerned that they would then be unable to afford to
purchase the land according to the plan. Marty Zeller articulated this well: *“I don’t know if
[Conservation Partners] had worked anywhere else where the two sides came at this from
more diametrically-opposed viewpoints.”?*! The participants’ opposing viewpoints often
stalled the process and led to mistrust.

Throughout the process, however, the group discovered that their positions might not be
mutually exclusive. They made a breakthrough early in the process when they discovered
that SITLA’s mandate was not necessarily to develop the land but to generate revenue from
the land, and that generating revenue does not necessitate development. This discovery was
key to overcoming the perception that the stakeholders had mutually exclusive positions and
enabled the conservation initiatives to serve both the revenue needs of SITLA and the open
space interests of the community. Furthermore, although the community’s stated goals were
to totally prevent development, Laura Kamala noted that the community discussed some
flexibility there as well. She stated, “Aside from having the ultimate goal of finding a 100
percent conservation solution ... if that wasn’t g)ossible, then we wanted to have the best
possible development scenario on the lands.”?** The goal of developing a plan that was
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acceptable for all involved was critical to establishing common ground. This goal was
achievable because of the willingness of participants to compromise.

Once common ground was established, participants faced the challenge of developing a
shared commitment to finding a solution. Marty Zeller emphasized the need for people who
were engaged in the process and mentioned the difficulty of having some who were not
committed:

You need to have constructive, engaged people as part of these processes.
This process if anything showed that if you have individuals involved who
want to derail the process and are not committed to a constructive solution,
they can be very detrimental to positive outcomes. Having constructive
attitudes and believing in the process are important.?*®

Many of the process participants were constructive and engaged, but some however, seemed
to obstruct the process at points. This fact was particularly evident when the role of the town
was unclear and members of the town government and members of CRC and SITLA became
adversarial.

The Newness of the Process

The Castle Valley Planning Process was a new experience for most individuals and
organizations involved. It was also precedent-setting because it was not only the first time
SITLA had engaged with a community in a joint planning effort but also the first time
developable trust lands had been sold for conservation purposes in Utah. SITLA Associate
Director John Andrews noted that collaborative planning was new to SITLA at the time of
the Castle Valley Planning Process, though the agency has been involved in similar
collaborative processes since that time.”** Mayor Keeler also recognized that the process was
new for Castle Valley:

We’re going to have our 20" anniversary as a town in November [2005].
Besides the planning process, we’re learning each year how government
functions. We don’t have a long history of how you deal with things. In most
cases, you make just small changes. We don’t have any details or parameters
upon which to base our decisions.?*®

According to Wendy Fisher, Utah Open Lands had been involved in collaborative processes
before, but this process was different:

This [planning process] was really different because of the starting point.
There were a lot of things that hadn’t been done before. | don’t know that the
community had a master plan prior to the process, and there hadn’t been a
need to look at what would happen if we had large-scale onslaught
development in this community ... SITLA also hadn’t negotiated a
developable piece of property with a conservation organization before. It was
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also the first time Utah Open Lands bought a property back from the brink of
development.?*®

Because the collaborative effort was a fairly new endeavor on SITLA’s part and because the
town of Castle Valley was also inexperienced in collaborative planning, the process required
communication regarding the various limitations and abilities of the stakeholders to
participate in the process.

The Unique Nature of School Trust Lands

Because of SITLA’s mandate to manage trust lands for the financial benefit of the public
schools and other beneficiaries, the financial outcome of the process was a necessity. Unlike
other federal or state land management agencies whose lands are designated for multiple
uses, trust land management is designated for the sole financial support of its beneficiaries.
While this mandate posed some restrictions on SITLA’s ability to consider conservation
options in the process, it also allowed for some flexibility in entering into collaborative
agreements — a flexibility that is not enjoyed by other federal or state agencies that are bound
by a set of strict procedures and rules. SITLA Assistant Director Ric McBrier stated that
SITLA is “absolutely” more flexible and able to collaborate with local communities than
federal government agencies.*” According to McBrier, “If a professional manager [at
SITLA] can see that [a collaborative approach] is in the beneficiaries’ best interest, and how
do you figure that out without probing into it, then theoretically we should be free to do
it.”**® In discussing the difficulties the federal government faces in making land use decisions
that involve local communities, Beneficiary Representative Margaret Bird contrasted the
ability of federal government agencies and SITLA to collaborate:

We’ve created a situation where things are frozen in the current [with federal
agencies]. We’ve made it impossible for them to do administrative land
exchanges and impossible for federal officials to come in and collaborate.
However, Trust Lands can collaborate because [the legislature has] set their
rules up pretty liberally.?*

However, not all participants in the planning process felt that SITLA’s mandate encouraged
collaboration. Mayor Keeler recalled some of the challenges the mandate posed for the
process:

I think the mandate’s kind of a hindrance. It does not allow for looking at the
highest and best use very readily. | think that’s why Ric [McBrier] had to fight
with the [SITLA] Board. I will say that Ric really worked this process. He
tried very hard to make this thing work, and I think he was very invested in it.
Unfortunately, in the world that Ric functions in, by not having the deal done
at the end, was a hard thing to accept and for the Board to accept. | think that
their mandate makes it very hard to do this.?*

SITLA’s mandate both allowed for collaboration and posed some restrictions over it.
However, in contrast to federal agencies governed by a more cumbersome set of restrictions,
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SITLA had a unique ability to consider and engage in a collaborative effort with the
community.

The Challenge of Community Outreach

The lack of full involvement from the community was perhaps due to the urgency from
which the process originated, the lack of effective mechanisms for communication in the
Valley and the deeply individualistic nature of many members of the community.?** Because
residents involved in the process were not totally effective at reaching out to the greater
Castle Valley community, the process suffered.

Urgency of the Process

The urgency from which the process emerged contributed to the difficulty in community
outreach. The process was a reaction to the perceived crisis of the sale of land at the base of
Parriott Mesa. The community quickly formed CRC as a result, which may have precluded
full involvement from all members of the community who may not have been notified from
the outset. Many CRC members remembered that when the group initially formed, each
member called his or her friends and neighbors to alert them to the issue.“*> However, this
informal phone tree method of reaching out to the community may not have been the most
effective way to reach out to all members of the community.

Lack of Effective Communications Mechanisms

The lack of efficient methods of communications in the Valley also may have contributed to
the challenge of community outreach. Castle Valley is a remote and quiet town with few
mechanisms for effective communication among its 350 residents. For example, there is no
phone book designated for Castle Valley.** Internet access is available in the Valley, but
residents’ email addresses are not posted. The town and CRC post notices about planning
process meetings and other information at the entrance to town on a bulletin board where the
mailboxes are located, but this method has its limitations as community members often do
not read the notices. In addition, information presented in Ron Drake’s column in the Times-
Independent was not always read by all interested parties.** Cris Coffey reflected on Castle
Valley’s communication methods and how they affected community outreach, “Although the
first [CRC] meetings were quite large, it was hard to know if everyone was represented ...
[CRC] just tried to put the word out. We put a note at the front gate, sometimes that’s a good
place. We don’t have a really good communication system in the Valley.”**

The fact that communications mechanisms are limited in Castle Valley created a challenge in
accomplishing community outreach. Coffey described the difficulty that having limited
communications caused, “It’s always important to involve and include everyone. Sometimes
it seems like the same people are the ones who are involved in everything ... Some people
never seem to get involved, and some seem to get over involved in everything.”?*

Individualistic Nature of Castle Valley

The lack of effective outreach also may have stemmed from the nature of the community
itself, which is comprised of a diverse group of individuals with varying backgrounds and
perspectives. Laura Kamala articulated this challenge, “Every door you knock on you’d find
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a strong opinion that’s different from the next. Trying to pull that together was a bit of a
challenge.”®*’ Kamala continued in saying that even though she would bake pies to take to
individuals in the community and try to engage them in the process, some people were still
reticent to becoming involved. Mayor Keeler recalled that one of the reasons conducting
effective outreach to the community was so difficult was because, “there are a number of
people in this community who like to exclude themselves, who won’t work with so-and-
50.72% The fact that many Castle Valley residents moved to the Valley to “get away from it
all” may have also limited the full involvement from the community, particularly those who
wished to remain uninvolved in seemingly political or environmental issues.

Because of the urgency of the process, the lack of effective communications mechanisms and
the individualistic nature of the community, many participants noted that outreach to the
community was successful only to a point. Several participants noted that they wished the
Church of the Latter Day Saints community and Seventh Day Adventist community members
had participated to a greater extent, in addition to a more diverse representation from the
community as a whole. Jerry Bidinger commented, “I would have liked to see more of the
articulate, honest, decent, hardworking people in the Valley come out, but they didn’t. Some
did, but a lot did not. You almost have to pry them out with a crowbar to get them to

come.”?*

Some community members felt that communication and outreach were ineffective during the
process. Planning and Zoning Commission Chair Catherine Howells was among those who
did not feel particularly included in the process. “There wasn’t the real inclusion of the whole
community, and that’s hard. It’s hard to get them engaged and it’s hard to listen to things you
don’t want to hear. The propensity is always to not listen.”**° In describing her personal
feelings about the process, Howells stated, “I wasn’t heard. If you weren’t part of the [CRC]
group, you weren’t heard. They may have held meetings and presentations, but that wasn’t
the level of involvement you need.”** Despite the fact that not every member of the
community participated in the process in an equal fashion, the leaders of the process felt that
overall there was ample opportunity to participate and most of those who desired to
participate were able to do so.

The Appropriate Role of the Town

Determining the town of Castle Valley’s legally appropriate role in the process was an
obstacle. From the outset, the distinction between CRC’s role in the process and the town’s
role as a governmental entity was not well established. At the beginning of the process,
Mayor Keeler participated through CRC. But as the process continued, he was advised to
separate himself from CRC and the planning process, and thus he and the town’s
governmental representatives (including the Town Council and Planning and Zoning
Commission) became more focused on the legal role of the town itself.?>

The town’s main objective during the planning process was to update its general plan and
zoning ordinances. While this was separate from the planning process, SITLA and CRC were
aware of the town’s efforts. Mayor Keeler noted, “It was made very clear to SITLA at the
beginning of the process that the town would be developing on a separate track along with
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this process, a subdivision master development ordinance.”?*® In addition, several of the
members of the Town Council and the Planning and Zoning Commission also were involved
in the planning process as individuals, including Karen Nelson, Richard Schwartz and
Brooke Williams. Because the town engaged in zoning and subdivision ordinance revisions
separately from the planning process, a tenuous balance between commitment to the
collaborative process and to the legal requirements to update zoning ordinances was present.
According to CRC and Town Council member Karen Nelson, “It was very difficult to
balance the community’s right and our obligation to take care of and protect our citizens ...
and our obligation to the collaborative process.”** This balance was difficult to achieve
because on the one hand, the town felt that it should recognize the work that was being done
in the planning process, but on the other hand it had a legal requirement to govern future
planning in the town.

In the end, the town’s process precluded local officials from being able to forthrightly
acknowledge the work that was being done in the planning process, and communications
between the town and CRC and SITLA broke down as a result. Furthermore, the zoning
ordinances included some elements of the plan developed through the planning process, but
they included a greater level of detail and more requirements than were in the planning
process document. This created additional tensions between those who thought that the town
was correct in creating more stringent ordinances and those who thought that the town was
not acting in good faith given the collaborative agreement.?®

The timing of the ordinance revisions upset some of the people involved in the collaborative
planning process who felt it was unfair that the town engaged in this action. Some perceived
the town’s actions as failing to comply with the agreements of the planning process.
Facilitator Marty Zeller was among those who felt that the town government acted contrary
to the planning agreements. He recalled:

My read on it was that the town basically wasn’t willing to take the risk and
they weren’t living up to the principles ... When the town said, “Well, this is
the way we’re going to play the game,” the game was rigged. It wasn’t a fair
game anymore. That’s when the process really broke down ... it really divided
the town, and it was very challenging for everybody.?*®

Jerry Bidinger was involved in the redrafting of the ordinances and felt that the process
engaged by the town was quite fair. He discussed the importance of the ordinances to SITLA
and the planning process in saying:

Those ordinances were of substantial interest to SITLA. They created a
planning process so that if one wants to develop land inside the town of Castle
Valley, one has to go through a process of planning that lays forth a master
development plan that has to be ultimately approved by the Town Council,
and then after you go through that, go through the process of actually
developing a project. This places a planning obligation on a developer and it
creates obligations for a developer to ensure that the developer carries the

72



burden of water, sewer, streets, and that there be a certain amount of open

space.?’

These changes were seen as important to protect the town’s citizens from bearing the burden
of development. In a small community of only 350 residents, it was important to the town to
ensure that the cost of infrastructure from any future development would be paid for by
SITLA or the developer, rather than the residents of the town who might not be able to afford
increased taxes or other fees.

The Role of Water in the West

Complications with water rights, quality and quantity also posed challenges to the planning
process. As in most Western states, water in Utah is the limiting factor for development. The
Castle Valley Planning Process addressed the issue of water from the outset. The
understanding was that through the planning process, the town would provide the
development, if it occurred, with access to its water rights. However, towards the end of the
planning process, the town’s water rights were called into question because the records on
water use were not up to date. In Utah, water rights are governed by a “use-it-or-lose-it”
principle, whereby an entity owning water rights must prove every five years that it will use
that amount annually.>®

The uncertainty surrounding the water rights, in addition to the town’s hesitance in
committing itself to providing water for future development, caused a significant challenge to
the process. Laura Kamala described the results of the hydrological study that examined the
quality and quantity of Castle Valley’s aquifer, “The hydrological study showed that it would
have been far wiser for the development ... to be 15-acre, rather than five-acre lots.”?*®
Because parts of the plan had assumed a minimum five acre lot size, some participants were
concerned that portions of the planning would have to be redone. However, since financial
resources were gone by the time the study results were reported, the plan was not revamped
accordingly. Because Castle Valley’s aquifer was designated as a sole source aquifer by the
EPA, the town had no choice but to ensure that its water be protected or else risk the
contamination of the only source of water for its residents’ use.?®® Catherine Howells
expressed concern with the way that water issues were dealt with in the group’s plan, “If we
had just accepted SITLA’s plan and not used our land use ordinances, we would have given
up a phenomenal amount of water and we would have had to pay for that infrastructure.”?*

Personality Conflicts

Throughout the process, but particularly towards its end, personality differences were
challenging. Many of the stakeholders in the process mentioned the difficulty of conflicts
between individuals. Marty Zeller remembered that “there were personalities involved that
were very difficult to work through.” These personality conflicts were often addressed
through talking things out. CRC member Cris Coffey mentioned that conflicts were often
addressed through thinking things through and by talking things out with one another, which
helped to overcome differences of personality and opinion:
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Sometimes it is important to talk about something before you act. Because, a
few times someone would get hot under the collar and say something just for
the release of doing that. Then there was a lot of fence-mending to do. But
that’s just because the process was so important to everyone.?*

Catherine Howells indicated that using facts to overcome the challenges of emotional
reactions can be helpful:

In true collaboration, you have to be willing to do a whole lot of talking and a
whole lot of listening and try to get past the emotional stuff. I’m a great
believer in presenting facts, thinking through the process, and always coming
back to the scientific/legal facts ... It cuts through a whole lot of the emotional
stuff when you do that.”

In the Castle Valley Planning Process, using shared mapping information to make decisions
helped the group overcome emotional reactions in some cases. Facilitator Marty Zeller
remembered:

The biggest challenge was just getting people to sit down and interact and
trust each other so they could discuss some options ... | think that having
people sitting down and interacting in an organized fashion, having everyone
sitting at a table looking at maps together with the same information, helped
build a level of trust about what was really going on with the land and what
the options really were. That was probably the first key thing. The inventory
and analysis of the site conditions helped both parties realize what you could
do and what was probably not desirable to do.?**

Despite the fact that the group was able to overcome some emotional reactions about the trust
land, the group still faced the challenge of overcoming personality differences, particularly
those related to the town’s involvement in the process and its ordinance revisions.

Maintaining Momentum and Overcoming Impasse

Another challenge to the process was maintaining momentum when faced with hurdles that
threatened to slow or stall the process. Many of these hurdles stemmed from the fact that the
process was prolonged and required more work than originally expected. Although the group
knew the effort would take a significant amount of time, a limited budget and unclear roles
challenged the completion of the process.

Marty Zeller voiced his concerns with limited funding sources, “The limitations are a result
of the fact that there haven’t been enough resources dedicated to allow the process to work
effectively. These things just take time to work through and be efficient. That’s certainly
probably the key lesson.”?® In this case, most of the financial resources for the planners were
gone by the time the hydrological results came in. As a result, resources were not available to
address some of the challenges that were faced at the end of the process, including the need
to update the development plan to create 15 acre rather than five acre lots.?®
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Maintaining momentum was particularly problematic at the end of the process, when it came
to signing the planning contract. Because of confusion surrounding the role of the town’s
zoning ordinances in the planning process, the process eventually lost momentum and
participants were not able to regain forward motion. As a result, some members of the
planning group pursued the land exchange option instead.

FACILITATING FACTORS

Several factors facilitated the collaborative planning process in Castle Valley. These included
partnerships, establishing common ground and shared goals, shared experiences and joint
fact-finding.

Partnerships

Partnerships were central to the planning process success, particularly in achieving
conservation goals. The key partnership in this case was between CRC and Utah Open
Lands, without which the process and the conservation initiatives would not have been as
successful.*” Utah Open Lands provided an avenue for collecting donations for the
conservation initiatives, helped spearhead a good deal of fundraising efforts, provided
legitimacy for the new branch organization (CRC) and provided resources and networking
during all three conservation transactions. CRC member Cris Coffey agreed that Utah Open
Lands’ involvement was important, particularly in purchasing the Parriott Mesa parcel.
“Once we joined forces with Utah Open Lands, their financial backing and contributions
were absolutely essential. We wouldn’t have been able to buy back the Parriott piece if they
hadn’t advanced the money to do that ... Having that kind of support and trust was very
important to us.”?°® Dave Erley also recognized Utah Open Land’s key role in the process:

At the end of the day, the community would have experienced a far different,
and much less satisfactory, result without the involvement of Utah Open
Lands ... Without Utah Open Lands and their leadership, resources and
fundraising ability we would not have been nearly as successful ... In fact,
after the process got going | believe Utah Open Land’s involvement was the
biggest single factor in the community's success.?*

However, CRC’s relationship with Utah Open Lands was not without its complexities. The
two entities struggled to make sure their respective missions were compatible. CRC had to
determine if it wanted to be a branch organization, and Utah Open Lands had to assess
whether CRC would consume too many resources or too much time. In the end, CRC and
Utah Open Lands crafted a very successful relationship by determining the roles and
responsibilities of each entity. This partnership also was fostered through the leadership of
Dave Erley and Laura Kamala who were hired part-time by Utah Open Lands in order to
facilitate the process. Erley and Kamala worked to ensure that the goals of both Utah Open
Lands and CRC were being met.”"
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In the Castleton Tower Preservation Initiative, several other organizations were essential,
including the outdoor industry, the climbing community and the Access Fund, all of which
assisted with fundraising for obtaining the Castleton Tower trust land. The Access Fund
provides a good example of an organization with which CRC collaborated to achieve the
goals of the Castleton Tower Preservation Initiative. In addition to a $20,000 grant, Jason
Keith, Policy Director at the Access Fund, indicated that his organization, “provided a direct
connection to the climbers themselves through our membership, e-news alerts, hard copies
that go out. We provided that and public relations for [the Castleton Tower Preservation
Initiative].”%"*

Establishing Common Ground and Shared Goals

Although the participants in the process often emphasized their seemingly contradictory
goals, the process did work to establish common ground. Even though SITLA needed to
generate revenue in some way, perhaps through development, and the community wanted the
land to remain in its same undisturbed state, everyone could agree on the need to create a
quality plan. This common goal helped to guide the process despite the seemingly opposing
individual objectives. Wendy Fisher attributed the development of common ground to the
group’s recognition that all participants could benefit from the process. “Everybody
involved, whether it was said specifically, knew that the reason we were all coming together
was that there was something about the land, there was something about the community,
there was something about the idea of working together towards a common resolution that
was mutually beneficial for everybody.”?? In addition to this recognition, the group
developed common ground by understanding that everyone involved was committed to
having an outcome that would be positive for as many of the participants as possible. As
articulza%ed by Laura Kamala, “The overarching common goal was that we all wanted a good
plan.”

Shared Experiences

The role of shared experiences was key in the Castle Valley Planning Process. Often,
participants in the planning process would go for hikes, share potluck dinners or engage in
other activities that encouraged building personal relationships and shared understanding that
was crucial to the progression of the process.?’* For example, Dave Erley remembered hiking
in the Valley with CRC member Eddie Morandi, SITLA Assistant Director Ric McBrier, and
McBrier’s wife and dog. On the strenuous hike, Erley recalled offering to carry McBrier’s
dog down the steep trail, so it would not get injured.“”> According to McBrier, hiking trips
and other shared activities throughout the planning process fostered the development of
friendships that have continued past the conclusion of the process.?

Wendy Fisher remembered that celebrating shared successes throughout the process was
essential, “We celebrated different milestones along the way, and that was key. You’ve got to
focus on the quality of the experiences that everybody has, and one of the ways to do that is
to celebrate little milestones, little successes, in an inclusive, not exclusive way.”?’’ One of
the major successes that the group celebrated was the milestone of purchasing the trust land
at the base of Castleton Tower that benefited all members of the planning process.?’®
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Technical Information and Mapping

Discussions over technical data and mapping helped to facilitate the Castle Valley Planning
Process. One of the first activities in which the group engaged was detailed mapping of the
environmental constraints and development potential of the trust lands. Copies of maps made
during the process were made available to community members attending public meetings.””
The mapping process and distribution facilitated the sharing of information, which, in turn,
helped foster a common understanding of how the land could and could not be used and
allowed for trust to be built among the participants.?®® Marty Zeller articulated the
importance of the mapping:

The first key thing was that the inventory and analysis of the site conditions
helped both parties to realize what you could do and what was probably not
desirable to do. It dispelled a lot of preconceptions about how valuable the

land was from a natural resources standpoint and an economic standpoint.?**

Richard Schwartz agreed with Zeller that the scientific information was important. He also
emphasized that the information be shared with as many people as possible. “Base whatever
development strategies you’re going to use on as good a science base as you can. And make
that as widely available as you can online, on websites, on CDs, whatever.”?*? Likewise,
Mayor Keeler concurred that the science was central to the process, but emphasized that
sometimes waiting for the appropriate scientific data takes time, “If you’re doing a process
like this, you have to be able to sit with it until the technical science parts are finished that
give you your underlying data that show you how far you can go.”?® In this case, the science
was the crux of the issue and it helped the group move forward.

LESSONS LEARNED
Several overarching lessons can be taken from the Castle Valley Planning Process.

1. Effective collaboration requires clearly defined roles and responsibilities for all
stakeholders involved in the process.

One of the primary challenges in the Castle Valley Planning Process was the lack of clarity
about the roles and responsibilities of the various stakeholders. In particular, the process
would have benefited from having the roles of CRC and the town more clearly defined. Even
though the two entities were separate, it was not clear from the beginning who was
representing which party. Facilitator Marty Zeller described the perceptions of the two
groups, “The Castle Rock Collaboration was definitely not the town, and the town felt that it
was very different from the Castle Rock Collaboration.”?®* However, SITLA Director Kevin
Carter indicated that little attempt was made to distinguish the town from the community as
represented by CRC, “I don’t know that there was any effort to collaborate with the town
separately at all. We were under the impression that the Castle Rock Collaboration coalition
group was taking care of that end of the process.”?®® This highlights the importance of
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ensuring that all parties define their responsibilities and relationships to other parties within
the collaborative effort at the outset. According to Richard Schwartz:

Make sure the parties involved, especially if one of them is a jurisdiction, a town or
county or something, has early on defined its relations with the unofficial participants,
and that any participation of the town from the beginning is clearly understood and
done under whatever due process has to be done in that state for the town.®

2. Prior to engaging in collaborative planning process, the group should ensure that all
legally appropriate stakeholders are represented and that legal sideboards are
understood.

Another lesson learned from the process was that the legal sideboards of the process should
be identified as early as possible and all legally appropriate stakeholders should be included
from the outset. The town’s involvement was particularly important, and its interests were
not always separated from those of CRC and the community in general. Because of the lack
of understanding of the town’s legal responsibilities and restrictions, the town might not have
been represented in an effective manner. SITLA Director Kevin Carter acknowledged this in
saying, “Certainly a shortcoming in the process was that it didn’t include the people who
were ultimately going to be making the decisions.”?’ In this case, it was the town
government that represented the decision-making agent. Planning and Zoning Commission
Chair Catherine Howells reemphasized the need for the legal requirements to be met in a
collaborative process, “You can’t have a collaborative process and not follow due process of
law as part of that process.”?®® Town Council member Jerry Bidinger noted:

A collaborative process is one that requires that the town, county, city pass
those legitimate ordinances that are recognized as legal and proper and not
overbearing, that have been recognized in your state or in the surrounding
states, that you put those in place, just as the state agency has an obligation to
pursue the broad interests of all the citizens of the state.”®°

Had the town’s legal requirements been fully understood and explored from the outset of the
process, the planning efforts may have been more successful. Carter summarized SITLA’S
major lesson learned through the Castle Valley Planning Process, “The take-home lesson is
that in the future, we need to make sure that the people we’re collaborating with represent the
entities that can make the final decision.”*°

3. Effective collaboration is facilitated by joint risk taking and compromise.

Another lesson from the planning process is the need for mutual risk taking and compromise
from all sides. Karen Nelson discussed the importance of risk taking, “Without risk on both
sides, you’re not going to ever succeed. You have to assume some risk.”?** The stakeholders
in the process all assumed the risk that they might not achieve their ultimate goal. For the
community, the goal was 100 percent conservation of trust land. For SITLA, the objective
was to achieve the mandated revenue generation from the trust land. Ric McBrier articulated
SITLA’s risks in choosing to engage or not to engage with the community:
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There was a risk to us from not engaging, what I call the political risk, the risk
of developing a reputation of being big brother and not caring about the
community’s interests and perspectives. When you own 7,500 pieces of land,
that would be a heavy burden to carry around with you every day, and word
travels fast ... There was a risk on the other side that by engaging [the
community] we would compromise our responsibilities to the beneficiaries.??

The different goals required stakeholders to be flexible and to be willing to compromise on
their objectives. McBrier emphasized the importance of compromise in the process: “This is
about compromise at some level. Collaboration makes it sound like no one compromises,
that’s not what it’s about. People are compromising. Maybe they are learning areas in which
the compromises are easier to make, but there is compromise inherent in this thing.”?*® He
also emphasized the importance of sticking with the process in the face of compromise, “You
can’t know the outcome without walking through it ... I think that it is about having some
faith and some trust in good possibilities.”?**

4. Collaborative processes benefit from professional, neutral and knowledgeable
facilitation.

Facilitation was key to the planning effort in Castle Valley. The planners and facilitators
provided ground rules, mapping and technical information and general guidance to the group
throughout the process. Marty Zeller, as the lead facilitator, directed participants through
meetings, took group comments and feedback and came back with revised work products.?*

Overall, the consensus in the group was that Marty Zeller was effective in balancing the
needs of the community with SITLA’s needs. Mayor Bruce Keeler recalled that Zeller was
good at helping the group to overcome distrust, “In the beginning, we were all very skeptical
of working with each other. Marty Zeller did a great job in bringing everyone together.”?%
He added, “Marty was very good at keeping the two sides moving and finding ways to move
through times when we were butting heads. He brought us together, and his facilitating skills
were good.”*" Laura Kamala added that Zeller “was very effective in the way he addressed
the layers of the community.”?*® Many participants viewed the fact that the community and
SITLA jointly funded Conservation Partners as a positive factor, in that it established that the
facilitator was a client of both sides.?® Furthermore, participants mentioned that the mapping
provided by Conservation Partners was essential to the group’s progress. Mayor Keeler
indicated that Zeller “also did a good job with the on-the-ground mapping.”*®

Towards the end of the process, however, some began to question Marty Zeller’s neutrality,
when SITLA hired Zeller to work on other projects not related to the Castle Valley Planning
Process. Regardless of the accuracy of speculations surrounding Zeller’s neutrality, they
played an important role in how several of the participants, particularly from the community,
evaluated Zeller’s role as a facilitator.

In addition, many of those involved would have liked to have seen Marty Zeller take a more
proactive position at the beginning of the process when the issue of the ordinances and the
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legality of the contract between SITLA and the town arose. Some suggested that perhaps
since Zeller was from Colorado, and since Utah laws are different regarding the jurisdiction
of towns, he might not have had an appropriate knowledge base about the specific
circumstances governing the process in Castle Valley.

Overall, though, facilitation was clearly a key factor in much of the progress the planning
group made throughout. For instance, CRC member Cris Coffey said that she was pleased
with Zeller’s participation. “The planner, Marty Zeller, is a wonderful person. [He] had all
the techggical training and a philosophical attitude that was very helpful to us. We were very
lucky.”

5. Formal and informal leadership can enhance collaborative efforts.

Leadership was another key component to the collaborative process. Ric McBrier, as a
representative of SITLA, built relationships and trust with CRC members and planning group
participants because of his attitude and his willingness to engage in the process. Many of the
residents of Castle Valley felt that McBrier was essential in providing the motivation to
engage the community. Regarding this, Cris Coffey stated that “I’ve always felt that we were
very fortunate that Ric McBrier was the one in that office when we started the project.”*%
Many process participants felt that not many in McBrier’s position would have engaged the
community in the same way. McBrier also played a key role in representing the community
and the planning process to the SITLA Board of Trustees, who ultimately were the decision
makers for the agency. For an agency that had not attempted to collaborate in this way with a
community before, having a champion for the collaborative process on its staff was key.

Process participants also recognized Wendy Fisher, Laura Kamala and Dave Erley as
essential leaders in the process. Dave Erley remembered that without Wendy Fisher’s
leadership in the process, it would not have been as successful. “Wendy Fisher and Utah
Open Lands were the glue that held the community together and got us through some very
difficult times with SITLA and the town of Castle Valley for that matter.”**® Cris Coffey
mentioned that “Laura [Kamala] and Dave [Erley] were hugely important. Although their
working styles were very different, they had totally complementary skills.”*** Division of
labor between Kamala and Erley was also very effective, with Kamala primarily taking the
role of communicating with the various stakeholders and particularly interfacing with
SITLA, and Erley taking the chief responsibility for spearheading some of the fundraising
efforts for the various conservation initiatives and engaging the outdoor industry and
climbing community. Kamala, in conjunction with Fisher, also took on the main fundraising
role for the wildlife habitat initiative. Kamala mentioned some of the qualities that any leader
of a collaborative process should have:

You have to have some leaders that really care, to the point where they’re
willing to go through hell and keep showing up. That’s the only way you can
have success ultimately ... You have to have stamina, you have to believe in
your ultimate outcome whatever that is. You have to have enough passionate
engagement and even a handful of people who have that and are willing.**®
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6. Unequal power relationships can both motivate and hinder collaborative planning,
particularly with relationships between trust land agencies and local communities.

As a state agency that is not technically required to adhere to local planning and zoning,
SITLA did not have to engage the community in a collaborative process. Director Kevin
Carter described the unilateral power held by SITLA: “If it’s too much hassle to deal with the
local community, I’ll just sell the land and walk away from it. It’s always a valid question, ‘Is
what | could potentially get out of a collaborative process worth the effort?”*% Although
McBrier, as a SITLA representative, tried not to wield this power over the community, the
inequality of power between SITLA and the community was palpable. McBrier discussed the
agency’s power, “We had power, but | think the showing of the power after it was initially
understood would have been really destructive.”®" He also described the importance SITLA
considers in making long-term decisions and how working with communities rather than
grandstanding about power relationships often is more effective:

We practice a philosophy here in Utah, at least in my department, that we try
to hit doubles and triples. We don’t swing for home runs. That means that
there’s room ... to pay attention to community interests. When you have 7,500
pieces of land, you’re not just doing one transaction; you have a legacy and a
long-term engagement that it is very important to pay attention to beyond just
the money. I think that gives us flexibility, but ... you have to be prepared to
answer the questions that come up about, “Couldn’t you have gotten more
money doing it a different way?” And the answer is, and always may be, “But
this is what we thought was in the best interest, and this is why.” We’ve
worked very hard at articulating that idea. We have to say it over and over and
over. We think that it’s starting to prove itself because people work with us.*®

Interestingly, it was probably this power that enabled the collaborative process to occur by
motivating planning process participants from the community to stay involved. As described
by McBrier, “It was our power to act unilaterally and change the status quo that created the
foundation from which the collaboration developed. Absent that power [the community]
never would have engaged [with] us.”** He also described how SITLA’s involvement may
have been contingent on having more power: “I was collaborating from a position of power.
Collaboration from a position of no power might be an entirely different experience ... If we
hadn’t had that power then we might not have been as willing to walk into the
engagement.”*'% Unfortunately, the community’s perception that SITLA could stop the
process and just sell the land led to some misperceptions and mistrust at the beginning of the
process, but the relationships built between McBrier and the community helped to ameliorate
some of this concern. Thus the inequality in power between the community and SITLA was
perhaps both the motivation for and a challenge to the process.
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INTRODUCTION

ucked away in southwest Oregon’s Coast Range, the relatively unknown Elliott State

Forest, cut by knife-edged ridges and a myriad of streams, contains trees ranging from
100 to 150 years old (Figure 5-1). The forest is a contiguous block of land approximately 18
miles long (north to south), and 16 miles wide (east to west) covering a total of 93,282 acres.
The Umpqua River is located due north of the forest and to the west, the Elliott extends
within six miles of the Pacific Ocean.! More than 90 percent, or 87,934 acres, of the Elliott
State Forest is Common School Forest Land. The remaining 9,088 acres are owned by the
Board %f Forestry (BOF),  the governing body of the Oregon Department of Forestry
(ODF).

Named for Oregon’s first State Forester, Francis Elliott, the forest is prime habitat for the
northern spotted owl, marbled murrelet and coho salmon,” all federally listed threatened
species. The Elliott is the state’s largest block of Common School Forest Land® and while it
is owned by the Oregon State Land Board, the ODF handles its day-to-day management.
Oregon’s constitutional mandate to produce revenue for the Common School Fund requires
that the Elliott be managed as a working, timber-producing forest. However, the Elliott also
provides important wildlife habitat, and management policies now recognize this additional
responsibility. One such policy was the decision to apply for a Habitat Conservation Plan
(HCP) in response to the federal listing of the spotted owl and the marbled murrelet. In 1994
and 1995 as part of the HCP, a 60-year Incidental Take Permit (ITP) was issued for the
spotted owl and a six-year ITP was issued for the marbled murrelet.

In 2000 with the marbled murrelet ITP due to expire, the State Land Board, the Department
of State Lands (DSL) and the ODF decided to forgo a quick revision of the 1995 HCP and
instead created a bi-level committee to spearhead the planning process to draft a multi-
species HCP. Both the State Land Board and the BOF felt that a more comprehensive HCP
that included species that might become listed in addition to the owl, murrelet and recently-
listed coho salmon, was prudent to ensure more management certainty in the long run.

The Elliott State Forest Planning Process is bound by the regulations and requirements of the
U.S. Fish and Wildlife Service (USFWS) HCP process and the state trust constitutional
mandate. The Planning Process members included staff from the DSL, ODF, Oregon
Department of Fish and Wildlife (ODFW), a local elected official and eventually a
beneficiary representative. In addition to revising the HCP, the Steering Committee and Core
Planning Team also were charged with revising the Forest Management Plan (FMP), the
overarching, broad document that will ensure long-term management of the forest using a
landscape approach.® The goal of the HCP and FMP drafting processes is to find a middle
ground between wildlife conservation and revenue generation for the state’s education
coffers. Pending initial approval from the State Land Board and the BOF, the HCP will be
submitted for approval to the USFWS and NMFS in 2007. The FMP will likely be approved
at the time both plans go before the respective boards.

The Elliott State Forest Planning Process highlights the complexities of initiating a
collaborating process within the institutional framework of a state and federal process. This
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process is unique because never before have the agencies traditionally responsible for
overseeing the forest been engaged in a process with such a diverse array of agency and
beneficiary stakeholders at the table. The Planning Process is best conceptualized as an
internal, highly collaborative process that created a well-defined, bi-level structure to best
utilize the time and expertise of the participants. In addition, the process highlights the
challenges and complexities of interpreting scientific data into policy. Finally, the Planning
Process exemplifies that compatible personalities, the inclusion of the beneficiaries on the
Steering Committee and relationship building has made it in most estimations successful.

Figure 5-1: Map of the Elliott State Forest
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CONTEXT FOR COLLABORATION

A complete understanding of the elements at play and the intricacies of Common School
Forest Land management in Oregon requires a careful examination of the context in which
this process has developed. A brief review of the legal and policy framework currently in
place, the history of the Elliott State Forest and common school land management and finally
the political climate surrounding timber and endangered species in southwest Oregon
follows.

LEGAL AND PoLIcY FRAMEWORK FOR OREGON STATE FORESTS

The primary legal framework in which the Elliott State Forest is managed is the land grant
mandate set forth in the Oregon Constitution. Article V111, Section 5 of the Oregon
Constitution authorizes the State Land Board to manage the Common School Forest Lands,
“with the object of obtaining the greatest benefit for the people of this state, consistent with
conservation of this resource under sound techniques of land management.”’

The State Forester is authorized to manage the Elliott for the DSL under Oregon Revised
Statute 530.500. According to the agreement:

The overriding objective for Common School Forest Lands shall be
maximizing revenue to the Common School Fund over the long-term, as
determined by the Land Board. In addition, the plans shall also maximize (to
the extent consistent with the primary revenue objective) other public values
which the Land Board determines will obtain the greatest benefit for the
people consistent with conservation of the resource under sound techniques of
land management.?

After legal concerns were raised over threatened species protection and meeting the fiduciary
responsibility of “obtaining the greatest benefit” outlined in the state Constitution, former
State Attorney General Charles S. Crookham issued a formal opinion on July 24, 1992,
addressing the lawful uses of the Common School Lands and the effect of federal or state
regulations on such uses.® Crookham’s opinion was issued in response to these concerns and
discussed whether the State Land Board’s compliance with the federal and state Endangered
Species Act (ESA) conflicted with their fiduciary responsibility. By this time, both the
northern spotted owl and marbled murrelet had been listed on the federal register of
threatened species and the Land Board was trying to determine their legal obligation to
obtain HCPs on the Elliott and other Common School Forest Lands.

The former Attorney General also found that the State Land Board was not exempt from
complying with the ESA. Crookham stated that neither the Oregon Admission Act nor the
Oregon Constitution were cause for exemption.™® He went on to state that:

The state ESA does not restrict the State Land Board’s exercise of its

constitutional powers over the disposition and the management of the
Admission Acts lands ... the Board must comply with the state ESA unless
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the ESA “unduly burdens” the Board’s constitutional responsibilities to
manage the Admission Act lands.*

He also stated that it was unlikely that the courts would exempt the Board from the federal
law.*

Crookham’s opinion also lent further interpretation and clarification of Article VIII, Section
5 of the Oregon Constitution. He interpreted the trust mandate to strengthen the term
“greatest benefit” into the maximization of revenue. For example, if the DSL sells timber or
land, the agency is required to maximize the revenue from the sale. However, the DSL has
broad discretion over what lands are sold so long as the agency can foresee an economic
return to the Common School Fund either in the short term or in the future.™

This opinion had the potential to dramatically change the way in which state forests were
managed. According to Crookham, in addition to the Land Board’s responsibility to manage
these lands in trust for the benefit of the schools, the board has a constitutional obligation that
extends to the protection of natural resources.** The constitutional obligation implied in
Article VIII, Section 5 was further defined by Crookham’s opinion, stating that the “greatest
benefit” standard requires the Land Board to use the lands for the schools and the production
of income for the Common School Fund.*® Crookham defined “resources” to include other
values besides timber. He stated that the term resources “include[s] all of the features of the
land that may be of use to the schools ... the Board should consider uses of other resources,
such as minerals, water, yew bark'®, etc., that may offer revenue for the fund.”*” This was the
most controversial part of his opinion because it assigned value to non-revenue producing
resources such as water and natural chemicals found in plants. Though his opinion has not
been challenged in courts or in the media, it does loosen the constitutional mandate to
consider other values besides extractive, potentially making it less ironclad insofar as the
manner in which the state manages land and revenue in the long-term compared to other
states’ mandates.

Other than Crookham’s opinion and the constitutional mandate of the trust, there are several
pieces of legislation that affect the management and the scope of the planning process on the
Elliott. The National Environmental Policy Act (NEPA) is one of the regulatory frameworks
that affect the Elliott planning process. NEPA establishes environmental policy for the
nation, provides an interdisciplinary framework for federal services to prevent environmental
damage and contains enforcement procedures to ensure that federal agency decision makers
take environmental factors into account.'® The NEPA process includes public scoping, as
well as potentially the development of a draft Environmental Impact Statement (EIS)." The
USFWS or NMFS must comply with NEPA when evaluating potential impacts related to the
issuance of an incidental take permit through the Habitat Conservation Plan process.”’

The federal Endangered Species Act (ESA) was enacted “to provide a means whereby the
ecosystems upon which endangered species and threatened species depend may be conserved
to provide a program for the conservation of such endangered and threatened species.”** The
ESA allows the “taking” of a “threatened” or “endangered” species if the purpose is to carry
out an otherwise lawful activity, so long as the applicant submits an HCP, which must
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include measures to minimize and mitigate such impacts.?* While the primary objective of an
HCP is not the recovery of a listed species, it is an important consideration in the HCP’s
development.?® Another crucial aspect of the HCP is the issuance of an ITP. Based on the
ecology of the specific species, a certain number are allowed to be taken in accordance with
typical uses of the land, so long as measures are taken to mitigate habitat in other areas.

The Board of Forestry (BOF) is the governing body of the ODF, directing all state forest
planning and management. The BOF has a legal mandate to manage state forest lands,
including an obligation to share income with the counties in which the forest lie and protect
and use a variety of natural resources.** Because a portion of the lands that lie with the
boundaries of the Elliott State Forest are BOF lands, those lands must be managed in
accordance with ODF forest policies. The legal mandate for managing BOF lands is similar
to the trust mandate in that the BOF lands are to be managed so as “to serve the greatest
permanent value of such lands to the state.”® The BOF is required to manage with the dual
obligation of sharing revenue with local counties and conserving, protecting and using a
variety of natural resources.” The main difference between BOF lands and Common School
Forest Lands, such as the Elliott State Forest, is that the BOF and the State Forester are not
required to manage their forestlands to maximize revenues.

The Oregon Forest Practices Act declares it public policy to encourage economically
efficient forest practices that assure the “continuous growth and harvesting of forest tree
species and the maintenance of forest land for such purposes as the leading use on privately
owned land, consistent with sound management of soil, air, water, fish and wildlife resources
and scenic resources in visually sensitive corridors.”?’ The Act establishes the standards for
reforestation, road construction, timber harvesting and application of chemicals and disposal
of slash.?®? It is a statewide guide that establishes a framework for proper forest
management. The standards set forth in the Forest Practices Act govern the management of
the Elliott, as well.

COUNTY PoLITICS, THE TIMBER ECONOMY AND THE SPOTTED OWL

The nationwide debate on the protection of endangered species and resulting timber industry
job losses heavily influenced the political climate in Oregon in the early 1990s and was a
likely contributor to Crookham’s opinion. In the 1980s, concern over the habitat of the
spotted owl instituted a change in public forest management practices to protect the owl’s
habitat.*® In 1989, the timber industry and timber dependent communities were up in arms
about potential court injunctions imposed on the timber harvest to protect owl habitat. The
decision whether or not to list the owl was hugely controversial. If the owl was listed as a
federally endangered species, it would become a crime to disturb owl habitat, threatening to
bring the logging industry to a standstill.** By some estimates, court injunctions would have
put 40 percent of forest lands off limits to logging.®* In Oregon at that time, timber was a $7
billion-a-year industry employing 150,000 people.*® But environmentalists saw timber’s
destruction of old growth forest — with an estimated 15 percent left and rapid disappearance —
as unacceptable.®* Mainstream media published scenes of extreme environmental group
members chaining themselves to trees and machinery to disrupt timber harvests.* Thus, the
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spotted owl became the lightning rod for the ideological war between the timber industry and
environmental groups in Oregon.

Roseburg, Oregon located just miles from the Elliott State Forest, was ground zero for this
divisive debate. Due to the injunctions that halted logging in certain areas, the local economy
stood to lose $13 million a year in timber revenue, not to mention a significant loss of jobs.*
In Douglas County those supporting the timber industry were often seen wearing t-shirts or
hats with such colorful phrases as, “Save a logger — eat an ow!”” and “I like my spotted owl
... fried.”®” The sentiment about the owl and the reduced timber cuts was also carried over
into losses for local schools that received income from federal and state timber sales. One
banner headline in a Roseburg newspaper stated, “Saving spotted owl seen as threat to
schools”.®® The national spotted owl controversy died down when then-President Clinton
signed the Northwest Forest Plan into law. Soon after, a slump in domestic timber and an
increase in the use of mechanized harvesting made the economic argument for continued
logging less compelling.

In the end, Oregon lost fewer jobs than were originally predicted. Early estimates of timber-
related job losses were about 67,000 jobs; however, due to the increased logging on private
lands and a healthy regional economy, job losses totaled around 13,800.%° Nevertheless, the
timber industry continues to be an important source of income in southwest Oregon. A large
pecentage of the workforce in southwest Oregon is employed in wood processing, much
larger compared to the state as a whole. Both Douglas and Coos Counties have strong timber
industry roots. Douglas County, in which Roseburg is located, employs 17 percent of its
workers in the lumber and wood products industry. The county processes almost half of the
timber harvested from the Elliott State Forest. The Elliott accounts for ten percent of the
timber harvested in Coos County.*°

FEDERAL LAND OWNERSHIP IN OREGON

The Elliott is an island of state forest surrounded by national forests and a small acreage of
industrial forest. The federal government owns approximately 50 percent of the land in the
State of Oregon. Though it is not unusual in the West for the federal government to own such
a significant percentage of land, the State of Oregon owns relatively small amounts of forest
land in comparison to other states. Possibly due to the symbolic and economic importance of
forests in Oregon, the State Land Board has retained ownership of the Elliott despite pressure
to sell.

PoLITicAL HISTORY OF DEPARTMENT OF STATE LAND

Established in 1859, the State Land Board is the oldest board in the state of Oregon. Article
V1, Section 5 of the Oregon Constitution created it as, “the Board of Commissioners for the
sale of school, and University lands, and for the investment of the funds arising therefrom.” **
Since its inception, the State Land Board has been comprised of the governor, secretary of
state and state treasurer.
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Oregon was granted common school land in its 1859 Admission Act. The act ceded the 16"
and 36" section of every township for public school use and, in cases where these sections
fell upon land that was already deeded, the state was allowed to choose other public lands in
lieu of the constitutionally-designated lands.** The income generated from the sale and
management of these properties forms the basis of the Common School Fund. The Common
School Fund also was established by the Oregon Admission Act to support and maintain
schools.

Between 1859 and 1912, Oregon attempted to liquidate its school lands as quickly as
possible. State officials felt that the development of those lands by private citizens would
yield more for schools via property taxes and other economic benefits. * Thus, many of the
Common School Lands were sold to the settlers and entrepreneurs. However, a large portion
of the land was fraudulently obtained, given away or sold for next to nothing. In some cases
government officials gave away land as repayment for political favors. From the 1850s to the
early 1900s, swindlers and land speculators discovered ways to defraud the state of its land. **
As an example, swamplands thought to have no value were sold at the price of $1 per acre
during that time, while school trust land, much of it highly valuable, was sold for only $1.25
to $2.50 an acre. ** At this time, surveying, land records and security measures were
incomplete and corruption was extensive. State investigations were conducted in 1872, 1878
and 1896, and the resulting land fraud trials continued until 1913, concluding with 21
convictions of high-level state and federal officials. “° By 1912, only about 130,000 acres of
Common School forest land was left in the state’s hands with about 70,000 of those acres
“locked” within National Forest boundaries.*’ This historical loss of land has colored the
current relationship between the DSL and the beneficiaries of the trust.

Despite this land scandal, much of the Land Board’s early history was spent defining its
powers and procedures. *® Until 1864 there was no formal procedure for selling land to
settlers. The first formal sale of land occurred in 1871. * Subsequently, laws were passed
differentiating the sales of various types of land, from university and college land to swamp
and tidal lands.

The board’s early leasing programs emphasized the most important factors in Oregon’s
economy: mining, timber and agriculture. In the 1960s, many changes in board policy and
structure occurred. In 1967, the Legislative Assembly elevated the Office of the Clerk to
agency status and renamed it the Division of State Lands. The new law transferred all of the
responsibilities and management duties of the board to the Division. The Division took on
the day-to-day management of the common school lands as it was becoming increasingly
challenging for the Land Board to manage the lands in addition to their other responsibilities.
The Board maintained its role in general policy making and review of agency decisions. At
the same time, all state forest lands were placed under the administration of the Oregon
Department of Forestry (ODF).

In 1968, due to voter responses, the mission of the Land Board was modified to stress
environmental management of lands as long-term investments, rather than selling them for
short-term revenues. The constitution was amended to include long-term resource
conservation as a major emphasis of the land board’s and the DSL’s activities.*
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In 1995, the DSL produced an Asset Management Plan designed to be a comprehensive tool
for land and resource management. It includes a land classification program and strategies for
management, conservation, revenue, enhancement, investment and disposal. In the plan,
forest lands are to be managed to provide the greatest revenue for the Common School Fund
over the long-term.>*

The 2003 Legislature changed the name of the Division of State Lands to the Department of
State Lands (DSL>?) to be consistent with the names of other state agencies. The DSL serves
as the administrative arm of the State Land Board. The DSL operates in accordance with
general policies formulated by the board and through the laws prescribing its own duties and
powers. The DSL’s mission is, “To ensure a legacy for Oregonians and their public schools
through sound stewardship of lands, wetlands, waterways, unclaimed property, estates and
the Common School Fund.” For a current map of state trust lands in Oregon, see Figure 5-
2. The trust lands are shown in blue.

Figure 5-2: State Trust Lands in Oregon

State Trust Lands in Oregon

Major Cities - National Parks & Monuments

m— nterstate State Trust Land

—— Principal Highway B surioce Right

Source: “Oregon Trust Lands,” Trust Land: A Land Legacy for the American West, The Sonoran Institute &
Lincoln Institute of Land Policy, available at http://www.trustland.org.
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CoOMMON ScHooL FUND

The Common School Fund is a constitutional trust created to manage assets derived from
common school land. The state treasurer and the Oregon Investment Council manage and
invest the fund. Aside from the revenue gained from land and natural resource management,
the original Common School Fund assets included money paid for exemptions from military
service, money accrued to the state from escheats and forfeitures, grants, gifts, bequests,
500,000 acres of land that were given to Oregon by an 1841 act of Congress, and five percent
of all proceeds from the sale of federal land within the state.>* Amendments passed in 1968
and 1980 have added other revenue sources (See Article VIII, Section 2). As of February 14,
2006, the fund was worth $1 billion.>

Resources dedicated to the Common School Fund include: nearly 644,000 acres of range
land and agricultural lands, beds and banks of all navigable rivers (including half of the
Columbia and all of the Willamette) and lakes, tidal and submerged offshore land and more
than 133,000 acres of forest land. Interest from the fund is paid biannually to public schools
in all 36 counties, on the basis of school-age population.

In the early 1990s, the financial managers of the trust began investing a part of the trust into
equities. This was a fortunate move as the stock market took off shortly thereafter. Since
then, equities have been the major source of revenue for the Common School Fund, far
overshadowing the revenue produced from resource extraction and leasing.”® Annual
distributions to the schools have fluctuated from $9 million to $40 million depending on
Land Board policies and market conditions.>

DEMOGRAPHICS OF COMMON SCHOOL LAND

The agency’s holdings include nearly 644,000 acres of rangeland and agricultural land,
located primarily in the eastern side of the state.”® These lands contribute approximately
$400,000 of annual revenue.>® Approximately 500 acres are classified for industrial and other
purposes.®® The Land Board owns approximately 131,000 acres of forest land, 85,000 of
which are located in the Elliott State Forest. The 6,403-acre Sun Pass State Forest, located in
Klamath County, is the next largest parcel of common school forest land. The remaining
forest land is found is small tracts scattered throughout the state of Oregon. In the 2004
Fiscal Year, the Common School Fund received $14,310,341 in revenue from timber sales.
In the same year, the DSL had $4,714,830 in expenditures related to forest lands,
representing the cost of contracting the ODF to manage the forestlands. ®

The Elliott is a large asset and a substantial value for the trust. It produces the highest amount
of revenue of all the State Land Board’s landholdings.®” The majority of annual income to the
Common School Fund, as stated before is equity investments. While these monies are
substantial the Elliott still maintains a very high “book value”; meaning that the revenue the
DSL expects to earn from timber sales in the future is considered when analyzing the overall
value of the forest. Current harvests on the Elliott average about 25 to 28 million board feet
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of timber annually, producing average revenues of $16 million per year.?®> On average, timber
sales constitute approximately 26 percent of the revenues earned by the Common School
Fund.®

HISTORY OF THE ELLIOTT STATE FOREST

The history of the Elliott State Forest has played a significant role in shaping the
environment of the planning process. In 1869, the Coos Bay Fire burned approximately
300,000 acres, including close to 90 percent of the present day Elliott State Forest, and
killing trees estimated to be 300 years old. After the fire the forest regenerated naturally as a
Douglas-fir dominated forest. The area now known as the Elliott State Forest was created via
land exchanges of scattered trust land inholdings locked within national forests and lands in
Eastern Oregon with the federal government. The Elliott State Forest is the largest
contiguous block of forest land owned by the DSL (Figure 5-3).%°

The state began locating property boundaries and Figure 5-3: Elliott State Forest, Southwest
developing roads in the 1930s with intensive forest Oregon

management beginning in the 1950s. The 1950s and .
1960s saw a tremendous housing boom and many of
Oregon’s forests were logged to meet the demand. The
Elliott was less intensively logged during that time
compared to other forests in the Coast Range because it
was a relatively young forest.®®

Today, the Elliott contains trees ranging in age from 100
to 150 years old, while the surrounding forests are 45 to
55 years old. Spotted owls and marbled murrelets
typically favor older growth trees, thus many of the
birds prefer the trees in the Elliott over the younger
forest that surrounds it.

The ODF states that the Elliott is currently managed to
produce revenue for the Common School Fund and
conserve important fish and wildlife habitat. Another
goal is to provide opportunities for dispersed recreation,
such as hunting, fishing, picnicking and camping in
unimproved areas, though the Elliott receives relatively
few visitors.

s . S T Fa
Source: Photograph by the Sonoran Institute

THE STORY: THE ELLIOTT STATE FOREST PLANNING PROCESS

The Elliott State Forest Planning Process originated in the changing context of forest
management in Oregon in the 1980s and 1990s. The national attention on the spotted owl and
other threatened species created a political spotlight on forest management in the Northwest.
Timber extraction has been the historical mainstay of the Oregon economy, providing
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revenue for counties primarily in the southwest region of the state. This coupled with the fact
that the Elliott is “rich” in endangered species had made managing it to produce the “greatest
revenue” for the Common School Fund challenging. The expiration of the 1994-1995
marbled murrelet HCP initiated a new round of forest planning and a multi-species HCP
process spearheaded by the ODF and DSL. A unique factor of this particular process was the
inclusion of non-traditional stakeholders, an emphasis on an ecosystem-based management
approach and the desire to increase the harvest yields on the forest. Thus the Elliott State
Forest Planning Process was created to develop the plans and inform the policies necessary
for such an endeavor.

1994-1995 HABITAT CONSERVATION PLANS

The Elliott straddles Coos and Douglas counties, both heavily steeped in the wood products
industry and one of the last outposts of the “logging wars” of the 1980s and 1990s. The owl
and its seabird counterpart became famous in the early 1990s when they were listed as
federally threatened species and became figureheads of the ideological war between the
timber industry and environmentalists. The comparatively “older” trees in the Elliott make
them prime habitat for the northern spotted owl and marbled murrelet.®” The Elliott is both
“owl and murrelet rich,” which forced the ODF to reduce timber harvest on the forest to
provide additional habitat protection in compliance with the Endangered Species Act (ESA).
As a result, the timber sold on the Elliott dropped substantially from 50 million board feet® a
year in the 1980s to 10 to 12 million board feet, and back up to 28 million board feet a year
under the 1995 HCP.

In the mid-1990s, in an attempt to mitigate the drastically reduced timber sales, the State
Land Board, the Division of State Lands (DSL)*® and the ODF decided to develop a HCP.
Separate HCPs were drafted for both species. In 1994-1995, the U.S. Fish and Wildlife
Service (USFWS) approved a 60-year ITP for the spotted owl and 6-year HCP for the
marbled murrelet. The HCP was the first ever completed on state forest land.

KEY PLANNING DOCUMENTS: THE FOREST MANAGEMENT PLAN AND THE HABITAT
CONSERVATION PLAN

At the core of the Elliott State Forest Planning Process are two separate documents, the
Forest Management Plan (FMP) and the Habitat Conservation Plan (HCP). The
Environmental Impact Statement (EIS) is completed under the umbrella of the HCP process
and Implementation Plan (IP) is the document that outlines how the FMP will be
implemented. The FMP is the comprehensive, overarching plan for the management of the
forest. It takes a landscape approach to management, using a set of pre-defined strategies for
integrating the management of timber, fish, wildlife and forest health.”” The purpose of going
through the HCP process is to obtain an ITP. The ITP would allow harvesting to continue in
designated portions of the forest in exchange for creating nesting, roosting and foraging
habitat elsewhere in the forest. This is done by leaving certain stands in either reserve status
or placing them in hundred year rotations or growing stands that produce habitat. Thus, while
both plans are inherently separate they are developed in tandem with the wildlife habitat
needs in the HCP informing the broader management approach in the FMP. Another key
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document in this planning process is an EIS. The USFWS and NMFS must comply with
NEPA when issuing and ITP, thus an EIS is necessary. In addition, per ODF policy, an
Implementation Plan (IP) will be created for the revised FMP/HCP. The IP is a ten-year plan
that allows foresters to locate harvests for the first 20 years and “look ahead” to the next
decade to make sure planned harvest levels are available.”* The final piece of the HCP and
FMP is the development of an implementing agreement between the State and federal
agencies. The Department of Justice will work with the Core Planning Team and federal
solicitors to complete the agreement prior to the ITP issuance.”

PRECURSORS TO THE PLANNING PROCESS

Under ODF management since 1950, the Elliott State Forest has been managed to produce a
sustainable timber supply while providing revenue for the Common School Fund. From 1950
through 1990, management of the forest was based on silvicultural objectives, with the
primary focus on timber harvesting and maintaining the sustained yield of timber coming off
the Elliott.”® According to Dan Shults, ODF Southern Oregon Area Director, from 1950
through 1990, “management progressed pretty well based on silvicultural and harvest
objectives for the Department of Forestry working through the DSL and the Land Board.”™
Forest management in the Pacific Northwest came under scrutiny during the 1980s, at a time
when concern was growing about endangered species, such as the northern spotted owl and
the marbled murrelet. The northern spotted owl, Strix occidentalis caurina, was listed as a
federal threatened species in 1990 followed by the listing of the marbled murrelet,
Brachyramphus marmoratus marmoratus, in 1992. ™ At this time long-range plans for the
Elliott were primarily timber-based management plans. After the spotted owl was listed in
1990, ODF surveys found a substantial number of owls in the Elliott, requiring the agency to
reduce timber harvest dramatically. The harvest levels in the forest dropped from 50 million
board feet to 12 million board feet a year. Shults stated that the modus operandi for the ODF
was “a take avoidance policy where we protect the owls to the extent we feel is biologically
acceptable for the owl population and will maintain the populations.””® The take avoidance
policy was developed by ODF using the USFWS rescinded guidelines for spotted owls.
According to Shults, the objective was to avoid damage to owl habitat or the owls
themselves.’’

Given the large population of spotted owls and murrelets found in the Elliott, the Land Board
and the BOF were faced with two management options. According to Shults:

There’s two ways you can deal with endangered species legally. One is to
avoid take — you have policies in place to adequately protect the species.
Another is to develop an HCP where you work with the services, in this case
[U.S.] Fish and Wildlife, to come up with a method on the ground that will
both protect the owls and improve your ability to continue your activities
there. A major benefit of this is management certainty. "

In order to ensure stable timber harvests and habitat protection for the owl and murrelet, the
Land Board and the BOF found it necessary to complete an HCP and revised FMP for the
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Elliott.” Given the high amount of media attention being paid to the threatened and
endangered species in Oregon at the time, the decision was likely political as well. The Land
Board is composed of the three highest elected officials in the state, the governor, secretary
of state and the treasurer. In this situation the decision to move forward with the HCPs was
probably the safest move in balancing their fiduciary responsibility and habitat conservation
and balancing the interests of environmentalists and the timber industry.

HABITAT CONSERVATION PLAN PROCESS

The purpose of an HCP is to identify potential impacts to species listed under the ESA and
describe the planned measures that will minimize and mitigate those impacts and other to the
maximum extent practical those impacts if necessary.® The applicant also can request an
incidental take permit, which is required by the USFWS whenever non-federal activities
result in the “take” of a threatened or endangered wildlife. An HCP must accompany an
application for an incidental take permit.** “Take,” as defined in the ESA, is to “harass, harm,
pursue, hunt, shoot, wound, Kill, trap, capture, or collect any threatened or endangered
species.”® The HCP must also include a description of alternatives to the proposed takings
and why those alternatives are not considered feasible.** According to the USFWS, an HCP
allows a landowner to legally proceed with an activity that would otherwise result in the
illegal take of a listed species.** As required under NEPA regulations, a 30-day public
comment period is required for all completed HCP applications.®

In the case of the Elliott, the HCP was used to obtain an Incidental Take Permit (ITP) that
allowed timber harvesting to continue conditionally as long as certain measures were taken to
protect habitat for the owl and murrelet. The HCP was developed within the context of the
broader FMP, which requires the completion of an Environmental Impact Statement (EIS).
The EIS was developed in collaboration with a private contractor and the federal services to
provide an in-depth analysis of the effects of the proposed HCP. ®® Due to the presence of
threatened fish species on the Elliott, the National Marine Fisheries Service (NMFS) also has
been consulted in the process.

In 1991, the State Land Board directed the ODF to work with ODFW, DSL and other state
agencies to develop a new long-range management plan to address the Elliott forest
ecosystem consistent with the management contract between the Land Board and ODF.?" The
ODF and DSL convened a group of ODF staff including foresters and wildlife biologists to
complete both plans in tandem.

The endeavor came to fruition in 1995 when the USFWS approved two separate HCPs for
the spotted owl and the marbled murrelet. At the time, strategies for protecting the murrelets
were seen as short term solutions because little was known about their habitat needs. As a
result only a six-year incidental take permit (ITP) was granted. Research on the northern
spotted owl was more advanced and thus the ODF was able to get a 60-year incidental take
permit for the owl. During the six-year murrelet ITP period, the HCP required the ODF to
fund research to gather additional data on murrelet habitat requirements to inform future
strategies to support a longer term ITP for the murrelet. Also conditional with both ITPs was
the performance of additional monitoring on both murrelet and spotted owl populations.®®
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MARBLED MURRELET INCIDENTAL TAKE PERMIT DUE TO EXPIRE

In early 2000, in anticipation the expiration of the marbled murrelet ITP on October 3, 2001,
the ODF initiated an FMP and HCP revision process.®® In March of that year, ODF staff met
with USFWS and NMFS representatives to determine the best way to go forward with the
revision process. NMFS was consulted for the second HCP because the Coho salmon,
Oncorhynchus kisutch, was listed as threatened in 1997.% At this point there were two
options under consideration; one was a quick revision of the 1995 murrelet HCP and the
second was a longer, more involved HCP process that included the collection and
dissemination of information on the forest ecosystems and species habitat requirements.
According to Jim Young, ODF Coos District Forester, the USFWS and NMFS felt that a
quick revision would not be adequate to ensure final approval of the HCP. They felt that
there would be wildlife management certainty in the long run if a more careful re-evaluation
of the forest and wildlife was conducted.*

Following the meeting with USFWS and NMFS, the ODF met with the Land Board in
August 2000 to report the HCP revision options.** According to ODF Southern Oregon Area
Director Dan Shults:

Clearly the main driver for the HCPs was mitigating the harvest restrictions
they placed on the forest. When you have that kind of revenue loss on a key
fund that helps fund schools it is a huge impact to the state and gets the
governor’s and Land Board’s attention as well as the DSL.*

It also became clear at the time that other species, either now or in the near future would need
to be included in the HCP. Rather than go through another planning process in the future if
an additional species became listed, the decision was made to create a multi-species HCP.*
Federal regulation establishes that:

In the event an unlisted species addressed in the approved conservation plan in
subsequently listed pursuant to the Act, no further mitigation requirements
should be imposed if the conservation plan addressed the conservation of the
species and its habitat as if the species were listed pursuant to the Endangered
Species Act.”®

However, this was not a free ticket for any potentially threatened species to become part of
the HCP. The Land Board and the BOF determined that, at a minimum, the revised HCP was
intended to include the spotted owl, marbled murrelet and coastal Coho salmon. Other
species considered at risk for listing known to live in the Elliott also were up for
consideration, provided there was suitable scientific knowledge.”® Based on the advice of the
ODF, the federal agencies and the desire to obtain further management certainty, the Land
Board and BOF opted to take the longer, albeit safer route to obtain a new HCP and revise
the current FMP. According to ODF Coos District Forester Jim Young, the benefits of a
multi-species HCP included “management certainty while at the same time meeting the

97



mandgtes for different types of land ownership and complying with the Endangered Species
Act.”

Given that the planning process for completing the HCP and FMP would exceed the October
2000 expiration date for the murrelet HCP, the ODF is allowed to continue managing the
forest under the provisions of the 1995 ITP.%

THE STEERING COMMITTEE AND CORE PLANNING TEAM ARE FORMED

In response to the 2000 decision by the Land Board and the BOF, Ray Craig, then-Assistant
State Forester, in consultation with the DSL, created a preliminary Steering Committee made
up of ODF field and program staff to oversee and provide direction for the FMP and HCP
drafting processes. Jim Young, the Coos District Forester and Dan Shults, ODF Southern
Area Director assisted Craig in putting together the Steering Committee. All three men felt
that given the gravity of the situation — operating at drastically reduced harvest levels and the
potential for further species listings — called for a more inclusive planning process that
represented the interests and viewpoints of all who had a stake in the forest. From the
beginning, it was recognized that interests outside the realm of the status quo should be
included in the Steering Committee, as ten percent of the Elliott is BOF land and Douglas
and Coos Counties have a financial interest in how both the BOF and Common School Forest
Lands are managed. To facilitate a broader set of interests, a bi-level committee structure was
developed, comprised of a Steering Committee and a Core Planning Team. The Steering
Committee was designated to deal with the overarching policy issues concerning the Elliott
and involve stakeholders, namely the DSL and county officials, at that level. *® Beneath the
Steering Committee was the Core Planning Team. It was characterized as the “technical
planning group” and its members were responsible for assembling the science information
and drafting both the FMP and HCP.'%

In early 2000, Craig, Young and Shults brainstormed the interests they felt should be
represented on the Steering Committee. According to Shults, “we made an effort to try and
stick with those who had a key interest in the financial outcome of what was coming off the
Elliott.”*°* A number of the state agencies invited to join the Steering Committee were
natural choices and well-prepared to engage in this endeavor. These agencies included the
ODF, Oregon Department of Justice (ODOJ) and the Oregon Department of Fish and
Wildlife (ODFW). These agencies were sought out to contribute their expertise in forestry,
legal matters and wildlife, respectively, to the process.

The inclusion of ODF staff at various levels within the agency was an obvious choice. The
ODF characterizes itself as a “can do” agency that is comfortable collaborating with other
agencies and the public. It is a standard operating procedure for the ODF to seek public
comment on all of its FMPs in state forests. In developing FMPs and HCPs, the ODF is
charged with the “nuts and bolts” aspects of the process — coordinating logistics, drawing on
agency expertise and authoring the requisite planning documents. The ODF has been the
contracted manager of DSL Common School Forest Lands for 70 plus years; thus the agency
is comfortable operating within the confines of the trust mandate. ODF staff from the Salem
headquarters also was included to provide their perspective on the on the documents
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produced by the Steering Committee and the Core Planning Team to make sure they were
consistent with state wide forest policies. Additionally, as stated by Steve Thomas, Assistant
State Forester and member of the Steering Committee, his role as part of the ODF Salem
contingent was to “try to provide any assistance | can to the core group and their effort to
make sure agency processes are being taken care of as smooth as possible; to make sure
everyone who needs to be informed about the process; to make sure the Board of Forestry
can get the approvals [for the HCP and FMP].”*%

The inclusion of ODF Salem and DSL staff members was also a key element of the process
because they had more direct access to the BOF and State Land Board and thus could better
facilitate the flow of information to and from the respective Boards. Prior to being submitted
to the USFWS and NMFS, both plans must be approved by the BOF and the State Land
Board. The ODF and DSL are structured such that all policy decisions, like the approval of
both plans, must go through ODF and DSL Executive Staff. The ODF Executive Staff
representative on the Steering Committee was the Assistant State Forester for Forest
Management Division who acted as a liaison between the Committee and State Forester
Marvin Brown — the highest executive at the ODF.'* Information and policy guidance would
then filter up the BOF via the State Forester. The Assistant Director for Policy and Planning
at the DSL, John Lilly, acted in a similar role. He provided information to the DSL Director,
Ann Hanus, who would then pass that information along to the State Land Board. The
majority of the members of the Steering Committee were chosen based on their existing job
duties and affiliations with the Elliott State Forest.

Though they had not been included in the 1995 HCP process, ODFW staff was invited to
participate on the Steering Committee to provide their expertise. The ODFW is considered
the “sister agency” to the ODF and has the necessary experience in managing and knowledge
of Oregon fish and wildlife. ODFW oversees the state fish and wildlife programs, including
everything from budget and personnel to legislative and programmatic issues.'®* Many of the
ODFW biologists also had previous experience with HCPs and the NEPA process.

It was recognized early on that legal issues would likely arise during the Planning Process,
thus a representative from the Oregon Department of Justice (ODOJ) was invited to
participate on the Steering Committee. Though not as active as the other members, the ODOJ
representative was at the table to provide legal counsel and serve primarily in an advisory
role.

Once the agency representation at the table had been solidified, the anticipated role of the
Steering Committee was fleshed out further to assist in determining what other stakeholders
would be offered a seat at the table. The Steering Committee’s role was to provide policy
direction to the Core Planning Team as issues arose and to periodically review and provide
input on planning issues and guide the planning process.'®® The Steering Committee
members would also have to keep other stakeholders, political leaders, and others informed
of planning issues and both plans’ progress.'® In addition, they were responsible for
maintaining contacts with opinion leaders and constituents to promote understanding and
acceptance of the plan.'®” The early-defined role of the Steering Committee served to inform
the scope of stakeholder representation on the Committee.
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Other stakeholders were discussed as being potential members of the Steering Committee,
including timber and environmental interests and adjacent land owners. However, the
decision was made by the preliminary members of the Steering Committee to limit direct
involvement on the Committee to those with key interests in the forest’s management.
According to Shults, they “tried to include all those who primarily had some fiduciary
interest as stakeholders, rather than include hunters, recreators and environmental groups on
the Steering Committee itself.”*% This sentiment was later echoed by Rick Howell, when
questioned about the diversity of representation among the Steering Committee. He iterated:

Everyone that deserves a seat at the steering committee has one. This is not a
community project. It’s a forest plan ... There’s a lot of opportunity for people
to comment on the development of the plan. It would be very hard for
somebody who is interested in what’s happening on the Elliott to say that they
didn’t have a lot of opportunity for input into it."%°

While they could not include everyone who had a potential interest in the forest on the
committee, the Steering Committee members felt that the public input opportunities would
allow representatives of those interests to submit feedback and opinions on both plans.

It also was decided that the Bureau of Land Management (BLM), the U.S. Forest Service
(USFS) and Weyerhaeuser, both managing forest land adjacent to the Elliott, would not be
Steering Committee members, despite the overlaps in owl and murrelet habitat ranges. This
decision was largely attributed to the difference in management mandates. Said Shults:

We consciously did not include the federal land management agencies. The
constitutional mandate for the Elliott State Forest is far different from the
mission on federal lands in Oregon. We felt that there would be little value
added to the process and likely an increase in the time it would take to
develop the plan; likewise with adjacent landowners. The private lands
approach to compliance with the Endangered Species Act, generally speaking,
is different from public lands.**°

Added Young, “We thought if they were interested, they would chime in during the public
process either at the meetings or via the public comment period.”*** Regardless of the
decision not to include adjacent landowners on the Steering Committee, information about
location of threatened species was shared among the land managers. Because ODF
implements the Oregon Forest Practices Act, they are aware of the location of spotted owls,
marbled murrelets and salmon habitat on all lands in the area.*? The Forest Practices Act
encourages the economically efficient forest practices consistent with sound management of
soil, air, water, fish and wildlife resources.**® The Forest Practices Research and Monitoring
Program conducts surveys and studies on all forests to monitor conditions and expand the
base of scientific knowledge.*** Wildlife surveys and studies are also gathered in the
program.
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THE STEERING COMMITTEE

The complete Steering Committee, with the exception of the beneficiary representative, was
in place by May of 2000. At that time the Steering Committee was composed of managers
from the ODF Salem headquarters, Division of State Lands, Oregon Department of Justice,
ODFW SW Region, and the Coos County Board of Commissioners. The roles of the Steering
Committee members are as follows:

e Chair: ODF Southern Area Director Dan Shults was chosen as chair of the Steering
Committee because he has overall responsibility for supervising and managing field
programs in the ODF region in which the Elliott is located. As chair of the Steering
Committee, Shults, was the final arbiter of decisions when consensus could not be
reached.

e Project Leader: As the on-the-ground manager of the Elliott, Jim Young was
selected as project leader and functioned as the link between the Steering Committee
and the Core Planning Team. **° Part of his job was to raise policy issues raised
during Core Team meetings to the Steering Committee for resolution.**°

e ODE: Asthe link to the Executive Staff at the agency, Assistant State Forester Steve
Thomas’ role on the committee was to ensure that the agency processes are followed
and that all relevant ODF officials are informed about the process. He also made sure
documents created by the committee aligned and were consistent with state wide
forest policy.*” Other ODF Salem staff were added to the Steering Committee
including, Lisa DeBruyckere, State Forests Program Director, and Mike Schnee.
Schnee, State Forests Planning and Policy Manager, was also a member of the Core
Planning Team, providing a policy perspective to the technical aspects of both plans.
He recently retired and has been replaced by Barbara Lee.

e DSL.: As the Assistant Director for Policy and Planning at the DSL, John Lilly’s role
on the Steering Committee was to serve as the representative for the Director and the
Land Board.'® He also made sure that both plans were developed within the confines
of the school land mandate. Now that John Lilly has transitioned into another area of
the DSL, Steve Purchase has taken over his seat at the table.

e ODFW: Regional Assistant Supervisor Steve Denney has oversight of all fish and
wildlife programs in southwest Oregon. He was selected because the ODFW has
more experience with Environmental Impact Statement (EIS) projects and the NEPA
process and could provide technical expertise in both wildlife and fish habitat
needs.™

e Department of Justice: Jas Adams served as the representative for the Attorney
General’s office and provided legal advice to the committee.

e Local Area County Commissioner: The desire to involve a local elected official led
to a seat being offered to a member of the Coos County Board of Commissioners.
John Griffith was elected to the Coos County Board of Commissioners in 2000. When
his term began in 2001 he replaced his predecessor on the Steering Committee and
subsequently became much more involved in the process.

e Beneficiary Representative: Rick Howell, Superintendent of the South Coast
Education Service District (SCESD) located in Coos Bay, Oregon, was chosen to
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represent the beneficiaries on the Steering Committee. He was chosen to provide a
locally-based beneficiary perspective. Howell joined the Steering Committee in 2003.

As of 2006, the Steering Committee has been meeting for nearly six years and due to the length
of the process, it has experienced minor attrition. Some of the original members are no longer on
the committee due to retirement, change in career, promotion and other factors. Typically, each
agency’s representative(s) are on the Steering Committee based on their job position. Both
leadership positions, Chair and Project Leader, have remained with the same individuals since
the Steering Committee’s inception. The most current roster of the Steering Committee is:

Chair — Dan Shults, Southern Oregon Area Director, ODF

Project Leader — Jim Young, Coos District Forester, ODF

Steve Purchase — Assistant Director, DSL

John Lilly — Assistant Director for Policy and Planning, DSL (currently in the process of
transitioning out of this role to Assistant Director of Wetlands and Waterways)
Steve Denney — Southwest Region Assistant Supervisor, ODFW

John Griffith — Coos County Commissioner

Jas Adams — Attorney General’s Office, ODOJ

Mike Schnee - State Forests Planning and Policy Manager, ODF

Steve Thomas — Assistant State Forester for the Forest Management Division, ODF
Lisa DeBruyckere — State Forests Program Director, ODF

Barbara Lee — State Forests Planning and Policy Manager, ODF

Dan Postrel — Public Affairs Director, ODF

Rick Howell — Superintendent, South Coast Education Service District

For a complete diagram of the Steering Committee and Core Planning Team, see Figure 5-4.

In the initial stages of the planning process, the Steering Committee typically met once a month.
Often the meetings would be held in the ODF Western Lane District Office in Veneta, Oregon.
Located 15 miles outside Eugene, it is roughly the same amount of traveling time for Steering
Committee members coming from Salem, Coquille, Coos Bay and Roseburg; ranging from 1.5
to 2.5 hours by car. Because of the distance traveled to attend the meetings, they typically last for
a full day. While at meetings, the Steering Committee members would schedule the next meeting
two months ahead of time to ensure that everyone could make it to as many meetings as their
other job duties would allow. Now that the process is nearing completion, the Steering
Committee meets approximately once every other month.

THE CORE PLANNING TEAM

The Core Planning Team was developed to work on the technical aspects of the process
including gathering data and researching and writing both the FMP and HCP. The team members
did not start meeting regularly until October 2000. Led by Jim Young, the team was responsible
for developing the overall resource management strategies for the forest and synthesizing those
elements in both the FMP and HCP. The species’ habitat requirements outlined in the HCP has
informed the management approach taken across the entire Elliott State Forest ecosystem.
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Figure 5-4: Elliott State Forest Management and Planning Team

l STEERING COMMITTEE

Dan Shults, SOA Director, Chair

Steve Purchase, Department of State Lands, Assistant Director

John Griffith, Coos County Commissioner

Rick Howell,— South Coast Education Service District Superintendent
Steve Denney, ODFW, Southwest Region Manager

Jas Adams, Department of Justice

Steve Thomas, Assist. State Forester — Forest Management Division.
Lisa Debruyckere, State Forests Program Director

Barbara Lee, State Forests Policy and Planning Manager

Dan Postrel, ODF Public Affairs Director

Jim Young*, Coos District Forester

I

PROJECT LEADER
Jim Young*
CONSULTANTS SALEM STAFF LIAISON
Facilitation/Negotiations — Mike Schnee Barbara Lee
EIS - Jones & Stokes Associates
ELLIOTT FOREST STAFF PUBLIC INVOLVEMENT
Greg Kreimeyer Bob Fields*
Norma Kline Jeff Foreman™
Roger Johnson Jennifer Wright*
James Mclntosh
PROJECT COORDINATOR

Bob Fields*
Jennifer Wright*

RESOURCE ISSUE SPECIALISTS

Wildlife: Marcia Humes*, ODF; Mike Wilson, ODF; Marnie
Allbritten, ODFW
Riparian/Aquatic: Alan Ritchey*, ODFW; Liz Dent, ODF

Watershed Assessment: Dan Clough, ODF ACRONYM LEGEND:

Geotechnical: John Seward, Jason Hinkle ODF ODF = Oregon Department of Forestry
Roads: Vacant, ODF ODFW = Oregon Dept. of Fish & Wildlife
Legal: Jas Adams, DOJ DOJ = Department of Justice

Social & Economic: Gary Lettman, ODF DSL = Division of State Lands

Forest Modeling: Pam Overhulser, ODF; Dr. John Sessions,

0osu *Core Planning Team

Resource Monitoring: Jeff Brandt, ODF
GIS: Chris Bradbury, ODF
Silviculture: Doug Robin,ODF

Writing Coordinator: Roger Welty*
Technical Writer, Vacant

Source: Elliott State Forest Management Plan, Oregon Department of Forestry, available at
http://egov.oregon.gov/ODF/.

The Team was made up primarily of ODF biologists and foresters and ODFW wildlife
biologists. The USFWS and NMFS were approached in late 2000 and invited to join the Core
Planning Team. Jim Young recalls the rationale for including USFWS and NMFS, “we
wanted to get them involved so they could provide input, have a better sense of it and more
knowledge of it when it comes to the HCP negotiation process.”*?° Early on, when the basic
strategies for the process were being laid out, the federal agencies were less involved.
However, as surveys were conducted and data gathered, USFWS and NMS staff provided
their own data for comparison and acted as a sounding board. According to Young, the
USFWS and NMFS staff participated in Core Planning Team discussions, but not as actively
as the other members: “the team members would ask [the USFWS and NMFS] questions,
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such as whether or not they were on the right track. They gave feedback and tried to be
helpful and make sure we had a successful process.”***

Members included:

e Jim Young, Coos District Forester and Project Leader, ODF
e Larry Sprouse, Project Coordinator, ODF

e Marcia Humes, Wildlife Biologist, ODF

e Logan Jones, Planning Coordinator, ODF

Jeff Brandt, Resource Monitoring Coordinator, ODF

Jane Hope, Planning Specialist, ODF

Mike Schnee, State Forests Planning and Policy Manager, ODF
Jeff Foreman, Public Information Officer, ODF

Marnie Allbritten, Wildlife Biologist, ODFW

Howard Crombie, Fisheries Biologist, ODFW

Greg Kreimeyer, Assistant District Forester, ODFW.'?

The Core Planning Team met until September 2004, when the committee was dissolved.
CREATING THE GUIDING PRINCIPLES

The September 2000 Steering Committee meeting laid the foundation for the Planning
Process (At this point the committee was not completely formed). In an effort to figure out
the direction of the process, the committee members brainstormed 12 ground rules they
agreed to follow. These rules included, for example, keeping in mind the mandate to produce
revenue for the Common School Fund. The ground rules were originally deemed “planning
principals.”*? Jim Young described how the content of the planning principles evolved over
time:

Over the next year [the planning principals] were discussed at meetings in
which we wordsmithed them and made changes. This was done through an
open discussion in which we sought consensus. There was not much
disagreement; it was mostly over the use of certain words. Occasionally there
were instances where wording was left in even if everyone did not agree.'**

The Guiding Principals were finalized from the original planning principles in early 2001.
They took into consideration the forest vision, management goals and monitoring
assumptions and were designed to set the direction for the management plan. The Guiding
Principles are referred to in a draft version of the FMP as “the compass that guides our
navigation.”*?®

GUIDING PRINCIPLES
e The plan will recognize that the goal for the Common School Forest Lands is the

maximization of revenue to the Common School Fund over the long-term. The goal
for the BOF lands is to secure the greatest permanent value to the citizens of Oregon
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by providing healthy, productive, and sustainable forest ecosystems, that over time
and across the landscape provide a full range of social, economic, and environmental
benefits to the people of Oregon.

e The plan will be developed within the context of the Elliott State Forest as a managed
forest.

e The plan will recognize that the forest is intended to be an important contributor to
timber supply for present and future generations.

e The plan will be a comprehensive, integrated forest management plan taking into
account a wide range of forest values.

e Lands will be identified and managed for long-term revenue production while
providing for a sustained contribution to biological capability and social values. The
plan will recognize that there will be trade-offs between revenue producing activities
and non-revenue producing activities.

e The plan will examine opportunities to achieve goals through cooperative efforts with
other agencies, user groups or organizations.

e The plan will be developed through a collaborative and cooperative process involving
the State Land Board, the BOF, the public, local and tribal governments, and other
resource management agencies including the federal services.

e The plan will be goal-driven.

e The plan will view the Elliott State Forest in both a local and regional context.

e The plan will consider the overall biological diversity of state forest lands, including
the variety of life and accompanying ecological processes.

e The forest will be managed to meet the state and federal Endangered Species Acts
(ESA) while fulfilling the State Land Board’s responsibilities under the Oregon
Constitution and the BOF’s statutory responsibilities.*?®

DEVELOPING MANAGEMENT STRATEGIES

Once the direction of the planning process had been determined, the Core Planning Team
began the process of gathering and analyzing the data to inform both plans. During Core
Planning Team meetings, there was a lot of discussion about the scientific points of the
process, focused primarily on trying to balance wildlife habitat needs with the DSL’s
constitutional mandate. Finding the appropriate balancing point was often a point of
contention among the scientists, as explained by Jim Young, Project Leader of the Core
Planning Team: “Overall the team functioned pretty smoothly, although there is always some
disagreement. | would make the decisions if there was a stalemate. To make my decision, |
usually referred back to the Guiding Principles.”’

In the initial meetings, the biologists inventoried the data they already possessed on the owl,
murrelet, salmon and other potentially-threatened species and determined what information
they were lacking. Numerous studies already had been conducted on the owls and murrelets,
but little was known about the potentially-threatened species and salmon. One of the
decisions that came out of the meetings was the need to conduct a watershed analysis of the
forest to acquire more data on the state of the salmon fisheries. The Planning Team decided
that they also needed a survey of speices for which they had little information (e.g., song
birds, bats and amphibians). An independent firm was hired to conduct the bulk of the
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surveys while the ODFW biologists completed the rest. The biological surveys were
underway from January through November 2001 and included:

e Surveys on winter and summer aquatic habitat on streams in the Elliott that had not
been previously surveyed conducted by the ODFW

e Amphibian surveys were conducted to determine species presence and abundance to
assist in determining how manage actions might affect their habitat

e Songbird, pilated woodpecker, and bats were surveyed to determine presence in the
forest

e Pilot radar surveys for marbled murrelets were conducted to determine flyways and
high use areas in the forest'?®

In 2001, the planning team organized the array of possible management scenarios under
consideration into eight conceptual management plans. These conceptual management
approaches were devised to capture the variety of possible management scenarios envisioned
by the Steering Committee. The eight models are as follows:

e Model 1: Continue managing in accordance with the 1995 FMP/HCP

e Model 2: No HCP — manage under take avoidance for owls, murrelets, and fish

e Model 3: Continue managing under the 1995 FMP/HCP with revised riparian
strategies

e Model 4: Manage forest to create an array of forest structure conditions

e Model 5: 50 percent of forest allocated to conservation areas

e Model 6: HCP for owl only and managed with a take avoidance strategy for murrelets
and Coho salmon.

e Model 7: 25 percent of forest allocated to conservation areas

e Model 8: 100 percent conservation?®

The Core Planning Team then approached Dr. John Sessions, Professor Forestry and Forest
Engineering at Oregon State University, to model the eight scenarios. The modeling system
was designed to display the impacts and outputs of each strategy on the forest ecosystem
throughout 30 consecutive five-year periods.** Dr. Sessions also produced a Conceptual
Management Approaches Summary as a supplement to the modeling. It explained each
model with specific references to the affect of timber production, conservation areas, and
riparian strategies on the forest. Three key concepts emerged from the modeling. These were
used as a benchmark for narrowing the options for potential management models and
included:

1. Reserves for the protection of important habitat.

2. Revised aquatic/riparian strategies
3. The use of stand structure concepts in defining habitat
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The modeling described what would happen to conservation reserves, marbled murrelet
habitat areas, owl areas, aquatic habitat, scenic corridors, etc. over a 100-year period. The
output from the modeling allowed the Steering Committee to compare the net present value
of the forest under each strategy. This

. . ) . .. Figure 5-5: Decision Matrix
information aided them in determining the g

best course of action for Elliott Decision Matrix
management. John Lilly, then-Assistant

. . . Elliott State Forest Management Approaches
Director for Policy and Planning at the
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recovery of threatened and endangered species, and prevention of future listings.**

consideration

Source: Expectations, September 2002, Oregon Department of
Forestry

DRAFTING OF KEY PLANNING DOCUMENTS

While the modeling was underway, the Core Planning Team also began drafting the FMP,
HCP and other key planning documents. In September 2001, the ODF, Oregon State
University, and economic consultants conducted a socio-economic study to asses the
economic and social effects both locally and regionally of the management of the Elliott
State Forest.**® The report provided information on the value of timber harvest sold on the
Elliott to the local and regional economies, and on the value and frequency of recreational
use on the forest.™** The key findings of the study were as follows:
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e Southwest Oregon has a larger percentage (17 percent) of its workforce in the wood
processing industry than the state as a whole.

e Timber industries account for 10% of personal income in Coos County.

e Tourism to the Oregon Coast is significant to Coos County’s economy.

e Hunting is an important recreational activity on the Elliott.

e Every one million board feet of timber harvested from the Elliott State Forest
generates between 11 and 13 jobs in southwest Oregon with an average annual wage
of approximately $32,000.

e 37 percent of Elliott harvests are processed in mills in Coos County.**

The findings of the socioeconomic study were another element that served to balance the

economics and science at play in the planning process. These findings were especially

poignant for Coos County Commissioner John Griffith:

A million board feet here and a million there might be what some people
would want for owls and murrelets but | am the one that has to face those 11
to 13 guys for every million feet and explain that I blinked or was asleep at the
switch and now they don’t have a job. | have to let the guys on the Committee
know this. I am never going to be able to not see the faces of those men and
famligges who lost their jobs because I didn’t hold out for everything I could
get.

During 2003, using the three concepts identified by the Steering Committee, the Core
Planning Team developed and wrote the first draft of an Integrated Landscape Strategy. The
Integrated Landscape Strategy was the foundation from which the HCP and the FMP were
built. It was designed to meet the legal mandates for revenue production while providing
what the team determined was an adequate level of habitat for threatened species that will
comply with the Federal ESA.**’

The team also continued to work with Dr. Sessions on modeling variations of the draft
management scenarios and updating inventory data on the model. Initial model runs of the
draft Landscape Strategies were done in early 2004. Since then, other management scenarios
ranging from an emphasis on conservation to an emphasis on timber production have been
run. The outputs were analyzed and resulted in minor adjustments of the Landscape
Strategies until the first half of 2005.%® A scientific peer review of the draft Strategies and
draft FMP was conducted at the end of 2003 and early 2004.™

THE BENEFICIARIES JOIN THE STEERING COMMITTEE

In October 2003, the make-up of the Steering Committee was broadened to include Rick
Howell. At that time, the DSL decided the constitutional interest of the beneficiary warranted
involvement in the Steering Committee. Chuck Bennett, an education interest group lobbyist
and member of the Beneficiary Advisory Council, was consulted on whom should be
selected to represent the beneficiary interest in the planning process. He suggested Rick
Howell, the Superintendent of the South Coast Education Service District (SCESD) located
in Coos Bay, Oregon. *° Howell was a logical choice because he has close ties with local
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area schools and education interests and is familiar with the Elliott State Forest. Howell had
some reservations about joining the Steering Committee:

One of my concerns going into the process was who am | talking to? I know
my attitude going into this was getting the maximum sustainable production
... I didn’t know if I was going into a room full of environmentalists, of which
in some circumstances | consider myself one, but not to the same extent in this
circumstance because my mandate is different.***

The beneficiaries of the Common School Fund and the education interest groups are
organized into what could be best described as a very loose coalition. In many ways the
beneficiary interest group is in its infancy of organizing itself. According to Bennett:

We have had really good access to the DSL and State Land Board. They have
taken us into pretty strong consideration but we are still the new kids on the
block. Ranchers, retailers and other interest groups have been there for years
pushing back on Common School Fund claims. We are really new. We have
allowed this thing to go on for 150 years without getting involved so we are
trying to be pretty reasonable as we move ahead.**?

The overarching beneficiary organization is the Confederation of Oregon School
Administrators (COSA). Founded in 1974, its primary goal is to give Oregon’s educators a
voice in public policy, encourage professional development, and play a more active role in
shaping the public school system. It represents more than 2,000 school administrators
throughout Oregon.*** Recently, COSA has become a powerful lobbying organization.
COSA, in addition to other Oregon education interest groups has become involved with
Children’s Land Alliance Supporting Schools (CLASS), a westwide beneficiary
organization. Director of State Lands Ann Hanus also has been active in getting beneficiaries
more involved in DSL activities. She organized a large group of representatives from the
Oregon teacher’s union, classified employee union, school administrators and Parent Teacher
Associations involved in CLASS. SCESD serving Coos, Curry and Western Douglas
counties, is a member of COSA. SCESD provides schools high-cost services that would be
difficult for them to provide on their own, such as special education teachers, technology
services and consultation services.***

At the same time, Director Hanus has encouraged the involvement of beneficiary groups like
COSA to become part of the advisory and other Steering Committees managing common
school land. Hanus was also instrumental in getting members of these groups on the
Beneficiary Advisory Council, Asset Management Plan Committee and Rangeland Advisory
Committees.*® This has occurred over the last five to six years. One of the main goals of the
beneficiary groups, outside of being more involved in the management of the school land
portfolio, is to maximize income and assets to the state.**® They hope to maximize the
income to the Common School Fund is by increasing the harvest yield sold in the Elliott.
According to Bennett, the beneficiaries in general “tend to advocate cutting more than
environmental groups. More cutting equals more money. ‘Stumps on the hill, money in the
till” is a longstanding saying here in Oregon.”**’
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BALANCING REVENUE AND THREATENED SPECIES PROTECTION

The issue of balancing the increase of timber harvest sales and providing adequate protection
for the threatened species in the Elliott State Forest came to a head during a series of Steering
Committee meetings in 2003. Commissioner John Griffith has been characterized by the
other committee members as pushing the hardest to increase harvest levels. As a former
logger, reporter for the Oregonian and member of the State Ocean Policy Advisory Council,
Commissioner Griffith has been at the center of numerous controversies on resource
management. On January 16, 2002, the Coos County Board of Commissioners, led by
Commissioner Griffith, voted to sue the USFWS over critical habitat violations for the
western snowy plover.**® Griffith and the Board felt that the USFWS only considered the
biology of birds when designating critical habitat and did not take the economic impact of
beach closures into consideration. The snowy plover breeds primarily on coastal beaches
from southern Washington to southern Baja California and is vulnerable to disturbance by
humans, pets and nest scavengers, such as crows and ravens.**® Protecting the plover
breeding sites necessitated the closure of many beaches and limited access to certain area by
off-road vehicles (ORVs). The Oregon Dunes draw many tourists to Coos County and ORVs
are a main source of recreation for tourists and locals. The lawsuit was decided in May 2003
in Coos County’s favor.**

Prior to the lawsuit when Griffith was working as a reporter, he covered the Advisory
Council appointed by then-Governor Kitzhaber to implement the Coastal Zone Management
Act (CZMA) and other ocean-related policies. The Advisory Council put the state agencies in
the position of either adopting their recommendations or vetoing them, but not allowing them
to make changes. The change in management of the coastal zone also took away authority
from coastal counties. Griffith states that he became, “such a pain in the neck that in 1998
they put me on the council.”**! He was subsequently fired from the council. The media “went
nuts” on the story. In 2003, after being approached by the State Legislature, Griffith re-
drafted a section of a bill to make it more responsive to the coastal communities. The bill was
revised and passed into state law.

Commissioner Griffith’s reputation and his somewhat acrimonious feelings towards some
state officials and the USFWS have made him somewhat of a maverick on the Steering
Committee and averse to taking what others consider the safer route. He also has taken the
revenue maximization mandate of the DSL to heart. He laminated Article VIII, Section 5 of
the Oregon Constitution — the actual text of the mandate — to the binder he takes to Steering
Committee meetings. According to Griffith, “By and large they want to get out as much
timber as [the other Steering Committee members] can. The difference is that | think they can
get out more and they don’t think they can get out as much as I think they can.”**? Steve
Thomas, Assistant State Forester, expressd his view of Commissioner Griffith’s opinions in
relation to the rest of the Steering Committee:

If John had his way, he would want to go closer to the Forest Practices Act

and give the [USFWS and NMFS] the old ‘one two’ and give them only what
he absolutely had to give them ... he takes a slightly different view of our
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negotiations with them. John would lean more towards an industrial [forest
management] model. The rest of us are pretty well aligned.'*®

The other Steering Committee members did not want to have the HCP rejected by USFWS
and NMFS because it was overzealous in the amount of harvesting allowed and not stringent
enough in its provisions for species protection. The underlying goal of revising the HCP was
to increase harvest levels while at the same time putting in place the necessary measures to
mitigate threatened species habitat loss. Moreover, there was a general understanding that the
levels would not return to pre- 1995 HCP conditions.

The discrepancy in viewpoints between Commissioner Griffith and the rest of the committee
became heated in one of the meetings. Griffith states:

I thought that we weren’t really making headway towards meeting our
constitutional obligations. We had one meeting where it was pretty face-to-
face. | told them where | thought the shortcomings where and they told me
where they thought their constraints were. We got that all aired out and it has
been better since.**

When it comes to resolving conflicts and making everyday decisions, both the Steering
Committee and the Core Planning Team attempted to reach consensus on each decision
point. According to Griffith, “usually we work things out and there is no major heartburn
about anything ... you just try to get it to where for the most part it is just text changes to a
draft.”*>> However, when it was clear that consensus could not be reached, the chairman had
the authority to make the decision. As chair of the process, Shults saw himself as more of a
facilitator to make sure that the committee got through the process. Of his duties, Shults
stated, “It’s a little bit of a balancing act. | try not to direct the process but facilitate it so we
get the right amount of folks inputting and we get all of their thoughts on the table and
include them in the process.”**®

Though the issue of balancing the fiduciary responsibility of the DSL with the habitat
conservation of the owl, murrelet, salmon and other species was resolved within the Steering
Committee, both the Committee and the Core Planning Team have struggled with the issue in
drafting both the FMP and HCP. Even though staff from USFWS and NMFS has been
involved, there remains uncertainty about whether or not their participation will directly
result in an approved HCP. Commissioner Griffith gave his opinion of the situation:

I don’t know if those guys have the experience | do or believe as firmly as |
do that the federal agencies, particularly NMFS, are of the tendency of saying
“Your plan is not good enough,” but they do not tell you specifically what
they want. They just hang it out there and it is like they have one hand behind
their back and you don’t know it it’s a flower or a gun.™’
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DRAFTING OF KEY PLANNING DOCUMENTS CONTINUES

In April 2004, the peer reviews of the FMP strategies were reconciled and revisions were
completed. By May, the first draft of the FMP was available for public comment and work on
a draft Implementation Plan began. **® The Core Planning Team hired Jones & Stokes
Associates to write the Environmental Impact Statement (EIS) and to assist them in going
through the NEPA process.

In the midst of the process, the beneficiaries and state legislators considered selling the
Elliott and investing the money to increase revenue for the trust. They feared that the HCP
would not allow enough timber sales making it a resource sink instead of an income-
producing forest. A budget note from the Oregon State Legislature allowed the Land Board
to hire Mason, Bruce and Girard Associates to conduct a cost-benefit analysis of the forest.
The cost-benefit analysis was designed to provide information important in determining a
benchmark to meet the Land Board’s fiduciary responsibility and to guide the Board’s long-
term plans for the Elliott State Forest. It estimated the forest’s income value under two
alternatives: continued state ownership of the Elliott (net present value of Common School
Fund income) and sale of the Elliott and investment of proceeds (Common School Fund
income from sale).*® The conclusion reached by the authors of the report determined that
selling the forest, depending on economic conditions at the time, would be more or less
equivalent to keeping the forest and continuing its long-term management.*® Once the
results of the analysis were complete, the Land Board issued a statement saying they had no
intension of selling the Elliott State Forest because of its importance to the Common School
Fund portfolio.

Once it was determined that selling the Elliott State Forest was not a viable option, work on
the draft FMP and HCP continued. In February through June of 2005, the draft
Implementation Plan was written. By September 2005, the final draft of the FMP for public
review was completed and the initial draft of the HCP was developed. The most current
iteration of the FMP was published on the ODF website on January 2006.

Though the Planning Process still has a few more hurdles to pass, the Steering Committee is
optimistic that the outcome will be positive — meaning HCP approval and an increase in
timber sold in the Elliott. According to Shults, “At the end of the process the Steering
Committee and the core team will go away and hopefully we’ll get Jim Young and the local
managers managing under that plan.”*®

PuBLIC INPUT PROCESS

From the outset, avenues for public input were built into the FMP/HCP process; some, like
the public meetings were held at specific times while others such as comments submitted via
the ODF’s webpage were available at all times. The public involvement process consisted of
newsletters, public meetings and forest tours, information posted on the ODF website and
informal contacts with groups and individuals.'®?
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The first public meetings were held in January through February 2001 in Coos Bay, North
Bend, Roseburg and Salem. Prior to the meetings, the ODF had purchased newspaper
advertisements in the Coos Bay World, Eugene Register-Guard, Portland Oregonian,
Roseburg News-Review and Salem Statesman-Journal to announce the first public meeting
and invite public participation. The focus of this meeting was to provide background on the
reasons for revising the FMP and HCP, and to seek public input on the management of the
forest.'®® The second round of public meetings was held in Salem, Coos Bay and Roseburg
during June 2004 to discuss strategies for the FMP. In May 2005, public meetings were held
for the EIS scoping process. The last public meeting occurred in September 2005 in Coos
Bay and Roseburg to discuss the final draft of the FMP.*%*

Another means by which the Steering Committee kept the public apprised on the status of the
Planning Process was via a newsletter, Expectations: A Newsletter about Elliott State Forest
Planning. The newsletter contained information about Elliott State Forest management and
habitat conservation and was published in May 2001, January 2002, September 2002 and
May 2004 by the ODF. The newsletter was available online and by post. The first issue states
its intended purpose:

The ODF will use this newsletter to communicate with interested persons
during the planning process, which is expected to take three years. The
newsletter will be published on an as-needed basis to note progress in the
planning process and to announce upcoming opportunities for public
involvement. *°

Expectations included information on: (1) history of Elliott State Forest, (2) natural resources
found in the Elliott, (3) information and updates about the FMP and HCP processes, (4)
summaries of comments from public meetings, (5) other sources of information on the Elliott
and ODF, (6) an explanation of the different harvest models under consideration, (7) the
Guiding Principals, (8) specific questions for the public to address in their comments, (9)
actions the ODF and ODFW were undertaking to improve habitat on the Elliott (counting
salmon, placing large pieces of wood in the streams for better spawning grounds), (10)
species information and (11) information on common school lands mandate. Expectations
also contained pictures, graphs and maps complementing the written material. In some
issues, the project timelines of both the FMP and HCP were included on the back page.

Another venue for public comment was made available through the ODF’s website. Through
this medium, the public was free to submit comments anytime. Typically people were asked
to respond to focused questions regarding the direction of the plan and management
techniques, such as the Integrated Resource Management Strategies. Opportunities for these
types of comments and comment periods were advertised in Expectations and more recently
on the ODF website.

When public comments were submitted on-line or via another written format, they were
filtered and condensed by ODF staff, specifically dedicated to reading and processing the
volumes of comments. The Steering Committee responded only to comments that were
relevant to the subject of the comment period; superfluous comments or ones not based in
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reality were not given responses. Responses are typically a sentence or two and at most a
paragraph. Many comments addressed why the Steering Committee had chosen a certain path
with their management strategies. The written responses were then posted on the ODF
website so the public could view them.

The comments also were condensed into an internal document that was passed along from
the Steering Committee members to their supervisors. Comments also are seen by the State
Land Board albeit after much censoring and condensing. State Land Board assistants had the
opportunity to review them and pass along information at their discretion. It is not clear
whether the Governor, Secretary of State and Treasurer actually saw the public comments in
their entirety.

The Steering Committee and Core Planning Team also held public meetings to inform the
public on the progress of the FMP and HCP and to allow them to provide verbal feedback.
Expectations described the public meetings as “listening posts” where opinions are sought
from participants in a formal setting.*®® Core team members typically ran the meetings.
Sometimes the Steering Committee members attend to listen to the comments, but they did
not necessarily participate in the discussions. Often, the specialists that worked on the plan
were available for discussions at walk-up stations. The ODF staff attempted to answer all of
the questions and addressed comments during the meeting. The meetings have been held in
Salem, Coos Bay, North Bend and Roseburg. Since the process began there have been four,
all of which have been advertised on the ODF’s website and in Expectations, when it was
still in publication. The attendance of the meetings is usually low with a turnout of
approximately 25 to 30 people. ** Steve Thomas described his feelings of frustration with
some of the initial public meetings:

We put the dog and pony show together. We had twelve resource analysts
come to Roseburg, Coos Bay and Salem. We set it up so that there would be a
brief introduction and have all these resource tables — one about habitat, one
about trees, one about water ... all these [staff] are lined up and only ten
people showed up. We outnumbered the number of people.'®®

Perhaps unsurprisingly, attendance at meetings closer in proximity to the Elliott was higher
than the meetings held in Salem.

In 2005, newspaper inserts were used to reach more of the “general public” and attract a
broader audience to public meetings. The inserts were placed in Roseburg and Coos Bay
papers and provided an overview of the Elliott process in addition to advertising meeting
times and locations. They were published before the most recent public meeting in
September 2005. Steve Denney originally suggested the idea because it had worked well for
the ODFW’s Diamond Lake Restoration Process. According to Jim Young, the Core
Planning Team was satisfied with the insert’s effectiveness, as different people showed up
other than the “usual suspects” — meaning environmentalists and timber interest groups.**®
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However, despite the small success of the newspaper inserts, the Steering Committee
struggled in coming up with effective means in which to actively involve the public. Roger
Welty, a Planning Specialist at ODF, gave his opinion on the public comment process:

When talking about “the public,” it is a very diverse public. There are some
people that are very involved with the Elliott FMP and HCP. We’re not sure
how many people they represent. Some people read and spend enough time
checking the plans, that it makes you wonder how they have time for a job and
other responsibilities and interests in their life. The other part of the public is
working all day, have family and other responsibilities and find it difficult to
get to public meetings. They don’t have time to read the whole Forest
Management Plan draft or HCP.'"®

In addition to public comment periods, meetings and written publications, ODF planners also
met with interested individuals and groups over the course of the planning process. These
contacts included informal meetings and tours of the Elliott, telephone conversations,
distribution of informational materials and outreach to local media outlets.*”* The ODF also
gave presentations to local timber operators including Douglas Timber Operators and Friends
of New and Sustainable Industries.

INTEREST GROUPS OUTSIDE OF THE PROCESS

The perspectives of stakeholders outside of the Elliott State Forest Planning Process, while
not affecting the process directly, can further elucidate the context in which the process
operated in and offer a more complete picture of the process from an outside vantage point.
While it is challenging to categorize the spectrum of the public that participated in some form
during the meetings and public comment periods, two distinctive groups were perceived as
representing of the “extreme” views on how the Elliott State Forest should be managed — the
environmentalists and the timber industry.

Francis Eatherington, Forest Monitor for the Roseburg-based Umpqua Watersheds, Inc
(UW), a local environmental non-governmental organization, was one of the more vocal of
the environmental groups interested in the Elliott. UW is a 501(c)(3) organization dedicated
to the protection and restoration of the watersheds in the Umpqua River Basin. UW does this
by monitoring the activities of federal, state and local agencies that manage public land and
forests within the watershed. Eatherington expressed her concerns about the way the Elliott is
currently managed: “In the [Elliott State] Forest the ODF is selling and logging the biggest
and oldest trees in any of Oregon’s state forests. The Elliott has different logging practices
than federal agencies. It’s more backward and less progressive. There are bigger clear cuts,
more herbicide use and smaller stream buffers. The state uses prison labor paying about $2 a
day.”*"? She went on to describe her perception as to how the Steering Committee has
misinterpreted the DSL’s mandate:

The mandate the state has to manage common school fund land doesn’t

necessarily mean that they have to liquidate the oldest forests as fast as they
can; that is not the mandate. Instead the mandate requires ODF to return
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revenues of a sustainable logging program into the Common School Fund.
They have interpreted this as being we have to make as much money as
possible now.!"

During the process, Eatherington inquired if she could be on the Steering Committee or sit in
on the meetings so she could better direct her comments on the FMP and HCP. She was
denied both requests.

Bob Ragon, the Executive Director of Douglas Timber Operators (DTO), a regional trade
association representing the wood products industry in southwest Oregon, represented the
timber industry interests in the Elliott. The members of DTO, ranging from Weyerhaeuser to
individuals, are the principal buyers of the timber sales the Elliott produces. Ragon offered
his perspective on the Planning Process:

My line of comment has been along the edges of “you have a fiduciary
responsibility to schools in the state of Oregon to provide revenue and that
ought to be your prime function.” With respect to the other things they get
involved in | have questions about how valid they are, so | provide my
comments. Much of that revolves around the ESA and the wide reach it has on
resource management. | know there are other groups are out there that
advocate that we shouldn’t be harvesting any trees on the Elliott because it’s a
unique ecosystem ... my comments are totally on the other side of the
equation. I believe very strongly in managing forests. There too many
examples, particularly on federal lands in the west, where the US Forest
Service has walked away from management and now they are burning up. |
don’t think that benefits anybody.*"

Ragon added his opinion about the restrictions imposed the Endangered Species Act (ESA)
and job loss in Southwest Oregon: “Before taking this job | was the