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EUROPEAN PRODUCT LIABILITY RULES: A REVOLUTION IN THE MAKING?
BY

George D, Cameron, IIT*

In Europe, 1848 was the Year of Revolutions--France, Germany, Austria,
Hungary, Italy.l Now, nearly a century and a half later, much of Western
Europe teeters on the brink of a new revolution. Al though this is an economic
change rather than a political one, its impact on European society promises to
be as significant as that of the failed political revolutions of 1848. The
pending changes in the product liability laws of the European Common Market
countries (and potentially those of other European nations) could very well
affect the way in which products are manufactured and distributed on the Conti-
nent. Trade patterns and decisions regarding the location of manufacturing
facilities could be affected, in as yet as yet unknown ways. Consumer expecta-
tions, and activism, and hence litigation, could increase markedly. Insurance
rates and coveragés will have to be rethought, to say the least. Whether
European society will be able to adapt to these changes without major economic
and social aislocations, no one can predict with certainty.

Once again, as was true with the political revolutions of the 1700's and
1800's, the American Revolution has preceded the European ones. The story of
the gradual adoption by U.S. courts of the principle of strict liability in
tort for defective products is well known to most American lawyers, and to many
in other countries.2 Indeed, product liability in the U.S. has now entered
its counter-revolutionary stage, with many state legislatures, and even
Congress, attempting to roll back the tide of liability.3 State courts are
fighting to maintain their judgemade changes.4 The cry for "fairness" in this
country is now coming from manufacturers and distributors, rather than from

“buyers and users.>



-2—

THEORIES OF LIABILITY

Negligence.—-Most civilized societies recognize the principle that one
whose wrongful act causes harm to another must pay for the damages caused. The
problem then becomes one of defining which acts are "wrongful,” in this sense,
so as to produce liability.6 Actions which are intended to cause injury to
another's person, property, or reputation are clearly wrongful, and the law
must provide remedies for those cases. But what about unintended injuries?
Under what circumstances should the person whose action caused such injury have
to respond in damages? Here again, simple solutions are possible. A legal
system could provide that no remedy exists for unintended injuries, only for
those where the harm was intended. Converéely, the legal rule could provide
that whoever caused an injury must pay for it, regardless of the circumstances.

Most modern legal systems have chosen an intermediate rule: A person is
liable for harm caused to another where the injury occurred because the causing
party failed to exercise reasonable care. A person is thus made legally liable
for unintended consequences of his action only where he is at fault, in the
sense of having acted unreasonably under the circumstances.’/ This rule thus
leaves some of the risk of injury with each individual; recovery can be had
against the person who caused the injury only where that person's actions were
intentional or negligent.

This general theory of negligence has been used, and continues to be used,
in product injury cases. A manufacturer is liable for injuries caused by a
product which was negligently designed, tested, assembled, inspected, labelled,
or packaged. The manufacturer was at fault, i.e., negligent, and his fault
caused injury to another. FEuropean legal systems generally accept this prin-

ciple, whether the injured party is a buyer of the product or a third party.8
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The same rule can be used to impose liability on sellers and intermediate dis-
tributors, although negligence may be harder to prove., It is difficult to
perceive any negligence on the part of a seller who sells a product in a
closed package or container, where no inspection of the product is anticipated
or customary.9

Breach of Warranty.——A second possible theory of liability which can be

used in product injury cases is based on the fact that a contract for the sale

of the goods was made between the seller and the buyer., Where the buyer sus-

tains physical or financial injury because the goods do not conform to the

terms of the contract, he should of course have recourse against the seller,10

The fault principle is still at work here. Irrespective of the seller's negli-
gence in handling and delivering the product, ﬂe is made liable because he did
not properly perform the terms of the bargain he made. It really makes no dif-
ference whether the seller was directly responsible for the nonconformity in
the goods; he made a contract to deliver goods of a certain type and quantity,

and he failed to do so.ll

The original rules, both hére and in Europe, emphasized the contractual
aspect of the relationship. That is, only the seller could be liable to the
buyer for defects in the goods, and the provisions of the parties' contract
could set the limits of that liability. The product liability revolution in
the U.S. occurred in large part because the courts saw that these rules,
strictly applied, were producing harsh and unjust resul ts,12 Exempting a
manufacturer from any responsibilipy for defective products which have caused
injury, when the value and quality of those products were repeatedly repre-
sented to consumers by national media advertising, simply'makes no sense.
Neither does permitting a seller and the manufacturer of a $10,000 automobile

" to disclaim even a guarantee that it is of fair, average quality and is



-l—

reasonably fit for ﬁormal use. "An instinctively felt sense of justice cries
out against such a sharp bargain,” as one court put it in invalidating such a
form disclaimer.l3

Not only have form disclaimers had to give way, U.S. courts have generally
eliminated the requirgment of "privity" of contract (i.e., a direct contractual
relationship between the barties) as a basis for a breach of warranty action.
In most states, persons other than the buyer can sue for breach of warranty,
and persons back up the chain of distribution from the seller can be sued.
The Uniform Commercial Code extends the seller's warranties to cover at least
members of the buyer's family and household and guests in the buyer's home,l4
In the alternate versions of this section of the UCC, other third parties are
covered as well.l5

Strict Liability in Tort.-—As U.S. courts arrived at a position in product

liability law where privity of contract was not necessary and where non-
disclaimable minimum quality standards were imposed by law, they realized that
a-"breach of contract" analysis was not very descriptive of the situation.
What was really involved here was a socially-imposed liability, not really a
contractual one. The label which has come to be applied to this new social
duty is "strict liability in tort.”

Both English and American courts traditionally recognized strict liabil-
ity in tort in two situations: engaging in extrahazardous activities, or keep-
ing wild animals.l® The basic rationale in these cases is to impose tort
liability, even though the defendant has done nothing "wrong"” in the sense of
intentional or negligent conduct, because the defendant has by his actions
increased the risk of harm to members of the pubiic. What our state courts
did was to apply this theory to the manufacturer and the distributor of a de-

fective product.l7 For liability to exist, the product must be found to have
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been defective when it left the defendant's control; it must be unreasonably
dangerous to the user or consumer; it must be expected to be used without any
substantial change in the condition in which it is sold; and it must cause the

plaintiff's injury.l!8

CURRENT STATUS OF PRODUCT LIABILITY RULES IN COMMON MARKET NATIONS

In General. There are, of course, major differences among the legal sys-—
tems in operation in the 10 member-nations of the European Economic Community,
or "Common Market."19 The predominant type is the Civil-Law system, in
which the body of legal rules is found in comprehensive statutory enactments
which have been passed as of one point in time, with the idea of covering all
the law applicable in that country. Under this system, court cases are not
really binding rules for future cases, although the general approach of most
lower courts is to follow the interpretations of the country's supreme court,
at least.20 Even within this group, there are some significant structural
differences. Greece relied heavily on the old Roman Law well into the 20th
century, and the legal system of Scotland did not develop in the same way as
most of the Civil-Law systems on the continent.?! Denmark is most properly
listed as a Civil-Law country, although without the close ties to the Roman
Law of most others.22 FEven where countries have adopted virtually identical
code provisions, there are instances of widely divergent interpretations of
those provisions by the nations' courts,23

In contrast to the legislated code law of the continent stand the Common
Law systems of England and Ireland.24 of course,.English courts do not have
the power of judicial review which is so fregly exercised by courts in the
U.S.25 1In the English system, Parliament is supreme, and case law rules may

- be overridden by a statute at any time. Most English product liability rules



-6—

are derived from case precedents, but Parliament has been quite busy in this
area, t00.26 TIreland probably still qualifies as a Common Law system, since
it lacks the comprehensive Code of most Civil-Law countries. A bewildering
conglomeration of pre- and post-independence statutes also forms a significant
part of Irish Law, however .27

While these differences in structure and interpretation make precise gen-
eralizations difficult, some basic similarities in approach can be noted. All
systems recognize that liability for distributing a defective product may be
grounded in tort (negligence) or in contract (breach of the sales agreement),
and that there are significant differences in how these two theories are to be
applied. In general, all systems recognize that a manufacturer may be held
liable in negligence for harm caused by his product to the ultimate user or to
bystanders, but there are differences as to presumptions and the burden of
proof. In general, these systems all take a very restrictive view of product
claims based on breach of contract. A strict application of "privity of con-
tract” prevails, so that, as a rule, only the buyer of the goods may sue for
damages sustained when the product fails to perform as promised, and only the
immediate seller may be sued on this basis.

An English Case Example. A classic example of the operation of these

rules is provided by the English case of Daniels and Daniels v. R, White & Sons

Ltd. and Tarbard.28 Mrs. Tarbard sold Mr, Daniels some lemonade, which had

been manufactured by White & Sons. Unknown to any of the parties, the lemonade
contained carbolic acid, and both Mr. Daniels and his wife became ill after
they drank it. Both Mr. and Mrs. Daniels sued the manufacturer in tort, but
their claims were dismissed since they had no proof that the manufacturer's

negligence had caused the presence of the carbolic acid in the lemonade.
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Mr. Daniels did recover against Mrs. Tarﬁard, since she had breached the
implied warranty of merchantability which she made to him when she sold him the
goods. But since Mrs. Daniels had made no contract with Mrs. Tarbard (no
"privity"”), she had no similar claim against Mrs. Tarbard. Third parties can
hold sellers liable for negligence, but again, proof of a failure to exercise
reasonable care is necessary. Sellers of camnned or bottled food products have
no way of inspecting or testing the contents for quality, and are normally not
negligent when they sell the food product without inspection. All reasonable
buyers are aware of this procedure, and do not expect quality control--other
than proper handling--on the part of the seller. Similar rules would apply to
many other products sold in closed containers, without inspection. Proof of
negligence against the seller would be difficult, unless there were some cleaf
evidence of mishandling. However, negligence on the part of the seller may be
shown where a potentially dangerous product is sold without a warning label and
without testing by the seller for safety.29 This line is not always easy to
draw, and decisions will not always be totally consistent, even within the same
country.,

Comparative Results, by Country, on the Daniels Facts. Since the Daniels

case presents a frequently recurring fact pattern involving product liability
claims, it may be instructive to compare the probable results in other Common
Market countries, given similar facts. Given the considerable differences

among the legal systems involved, and the wide variety of political and social
history in these ten nations, the fundamental consistency of their product

liability rules is really quite amazing. There are some notable instances of
differences, of course, but the consistency of the basic patterns seems quite

clear.,
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Belgium: The buyer can sue the seller in contract for breach of an
implied warranty against hidden defects in the goods.30 There is some dis-
agreement as to whether the buyer can also assert a tort claim against the
seller. Apparently it is possible to do so if the buyer's damage is caused by
breach of a general duty of care, as opposed to one arising only from the con-
tract between the parties.31 The buyer would, of course, bear the heavier
burden of proving actual negligence on the part of the seller in this‘tort
case. The advantages of this alternate theory are the thirty year statute of
limitations (rather than the "short period" used for cdntract claims), and the
possibility of a more liberal assessment of damages.32

Unless the original seller (the manufacturer, in the typical case) has
included a contract provision prohibiting its assignment, the implied warranty
against hidden defects is presumed to run with the goods.33 Thus the buyer
could bring a breach of contract action directly against the manufacturer,
Alternatively, the buyer would be able to sue the manufacturer if the latter's
negligence could be proved.34 In most cases, the manufacturer would no
longer be the holder, or guardian, of the product at the point where it had
been sold to a retail buyer, and thus could not be sued under the theory of
liability,.35

Bystander third parties would have no contract claim under Belgian law
against either the seller or the manufacturer.36 Against either defendant,
the third party could collect in tort for damages caused, if negligence could
be proved.37

The Belgian product liability rules thus seem consistent with the results
in the Daniels case, with one exception. Mr. Daniels could bring a breach of
contract claim against the manufacturer, White & Sons, who had breached their

implied warranty against hidden defects in the lemonade . 38
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Denmark: Schlesinger notes that the Scandanavian legal systems have some
of the characteristics of common law systems, as well as those of civil law
systems.39 He also points out that Denmark, Norway, and Sweden have enacted
uniform statutes covering Sales, among other topics.40 Scandanavian product
liability rules appear to be quite close to the results in Daniels. To invoke
the conctractual remedies of the Sales of Good. Acts, it is necessary to show
"that a purchase agreement has been concludgd."41 The only breach of
contract case would thus be buyer versus seller, unless of course the seller
sought a secondary recourse against his seller--the manufacturer or an
intermediate distributor.,

It is apparently possible under Scandanavian law for an injured buyer to
include tort claims against the seller in the lawsuit for breach of con-
tract.#2 Tort liability (of seller and/or manufacturer to buyer and/or by-
standers) is based on fault——negligence.43 In general, the plaintiff has
 the burden of proof, although where the product is inherently dangerous, the
required standard of care may be very high and the burden thus shifted "to
some extent" to the defendant.44 The lemonade in Daniels would not seem to
be an inherently dangerous product, and the results in fhe actual case would
seem to be those which would occur under Scandanavian law,

France: The French product liability rules are particularly important,
not only because of the international leadership exercised by France, but also
because of the strong influence of the Code Napoleon on other civil law sys-—
tems.45 French law is one of the standards against which other systems are
compared.46 As will be noted infra, France is also a leader in the adoption
of rules giving increased protection to persons injured by defective
products.47

A breach of contract claim is the buyer's sole remedy against the seller,

- unless the seller's failure to perform is also a violation of the criminal
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law.#8 1In the latter case, a tort claim may also be used. Where the buyer
proves the product was defective when sold, there is a presumption that the
professional seller knew of the defect.49 The seller is unable to rebut this.
presumption, or to disclaim it, and is thus liable for all comsequential
damages .50 This claim will, however, have to be brought within the "short
period of time" used for contract claims.ol

French case law indicates that the buyer has the same contract claim
against the manufacturer, although there is no privity of contract between
them.?2 This liability is analogous to the Belgian theory that the implied
warranty against hidden defects runs with the goods.33 A manufacturer may
also be held liable as the "custodian" (guardian) of a defective product which
causes injury.54 French courts have held that "the technical structure of
the product...can remain under the custody and the responsibility of the orig-
inal supplier."55 This custody liability only applies, however, to "poten-
tially dangerous products which are capable of causing damage independent of
use."56 No clear rule has been developed as to when a manufacturer would
cease to be liable under this theory, if ever.)/ Sarrailhe believes that the
rule will not be widely used by plaintiffs, due to the many uncertainties in-
volved.58

Bystanders (which include spouses and children) have no contract claim
against either seller or manufacturer.59 In an appropriate case, bystanders
might be able to use the custody theory against the seller or a manu-
facturer ,60 Bystanders are, however, given strong protection under modern
French law by a court-created presumption of fault where a defective product
has been marketed.0l The bystander need only prove that damage has resul ted
from a defect in the product.62 Fur ther, Sarrailhe states that this presump-

tion can not be overcome by proof that the manufacturer has complied with "all
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applicable mandatory technical requirements or administrative directions."03
French law thus approaches a strict liability rule, at least for injuries
caused to bystanders.

French law thus differs from the Daniels results in two important re-
spects, Mr. Daniels, the buyer, would also have a breach of contract case
against the manufacturer of the lemonade. While French law would agree that
Mrs. Daniels was a bystander and that she had no contract claim against either
the seller or the manufacturer, she would be able to collect from the manufac-
turer under a tort theory which approximates strict liability.

Germany: Under section 459 of the German Civil Code, the seller makes a
warranty to the buyer that "the product sold is free from defects which might
affect the value of the product or restrict its normal use or the use as ex-
pressed or implied by the contract."®4 The seller may also be held liable
under specific warranties of quality or suitability, which may be found in
statements made in catalogues or advertisements.05 For sales of goods be-
tween businesses, the German Code of Commerce requires that the buyer examine
the goods on delivery, and immediately notify the seller of any patent de-
fects. Failure to do so would prevent the buyer from using such defects as
the basis for a breach of warranty claim.66

German case law also recognizes that a contract may create certain "sup-
plementary” obligations, in addition to the main obligation of proper perform-
ance of the terms of the contract.6/ The example given by von Braunschweig
involves the sale of dangerous products. In such case the seller would be

negligent if he sold the product without "appropriate warnings and/or instruc-

tions," whether or not these were specifically called for by the terms of the
contract.68 The buyer may also make a claim under the general duty of care

of the seller, using the same arguments as a third party.69
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-

The buyer would have no contract claim against the manufacturer, unless

there had been a direct purchase.’0 The buyer could make a tort claim
against the manufacturer, on the same basis as a bystander; in these cases
negligence is presumed, once the product is shown to have been defective.’l

Bystanders would normally have no claim in contract against either the
seller or the manufacturer./2 Under certain circumstances, thira parties
such as family members or employees might be shown to be intended third party
beneficiaries of the sale contract, and thus be able to sue the seller for
breach.’3 A bystander could sue the seller in tort but would have to prove
that the seller was negligent and that such negligence had caused the in-
jury.74 As to the seller, there is no presumption of negligence such as
exists in France.’/5 Such a presumption does exist, however, as against the
manufacturer./6

Thus, under the Daniels facts, in addition to Mr. Daniels' claim against
the seller, both consumers of the lemonade could sue the manufacturer, and
have the benefit of a presumption that the manufacturer was negligent.

Greece: The Graeco-Roman law of Byzantium continued to be applied in the
territory of what is today the modern nation of Greece even after the conquest
of Constantinople by the Ottoman Turks.’’

Al though the French Commercial Codé of 1804 was in force among the Greek
merchant community prior to the liberation of Greece, the main civil law
continued to be that of Byzantium.78 This same system endured throughout
the tortuous constitutional history of the new Greek state after independ-
ence./9 It was only in 1946 that the long promised Greek Civil Code became
a reality.80

Coming nearly a century and a half after the Code Napoleon, it is not sur-

prising that the Greek Code lacks the full doctrinal expositions of its
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predecessor. At various stages of the Greek Code's development, however, the

French and German Civil Codes were very influential.8l Zepos states that the
Greek Code is "indirectly" connected with that of Germany, although it "differs
essentially" from the German.82 Later he notes that “the whole problem of...
warranty as to the quality of the goods delivered is formulated for the most
part on the model of the German Civil Code."83 Thus contract theories under
the Greek Code would seem to follow the results indicated above for the German
Code.

Greek courts already developed tort law along lines of the Code Napoleon,
so that "any harm to a person caused intentionally or by negligence creates a
a liability for an unlawful act,"84 Presumably, in the absence of a specific
indication to the contrary, the burden of proof in such cases rests with the
plaintiff. Zepos notes that the 1946 Greek Code "recognizes widespread cases
of strict or absolute liability,"” in addition to liability for the "culpably
committed unlawful act."85 As examples he gives master-servant vicarious
liability, strict liability for animals, and liability for extrahazardous con-
ditions.86 Conspicuous by its absence is any mention of strict liability
for defective products, which at the time had not even been developed in the
U.S.

At least as of the time of its adoption, then, the Greek Civil Code would
produce results fully consistent with those in the Daniels case: only the
buyer can sue and only the seller can be sued, for breach of contract; buyer
and third party can sue the seller and manufacturer in tort, but must prove
negligence.

Ireland: Even though Ireland may still be described as a common law sys-—
tem, its product liability rules do not exactly parallel those in England,

“since different legislation is now in force.
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The buyer may sue the seller for breach of warranty under the Sale of
Goods Act of 1893, as amended in 1980.87 The goods must matph any descrip-
tion given, and must be merchantable, which is now defined as meaning "as fit
for the purpose or purposes for which goods of that kind are commonly bought
and as durable as it is reasonable to expect having regard to any description
applied to them, the price (if relevant) and all other relevant circum-
stances."38 ynder Irish law, the buyer also has the alternative of suing
the seller in tort for negligence.89 Normally, the buyer would have the bur-

den of proof, but res ipsa loquitur might be applicable in some product

cases.?0 The buyer might wish to sue in tort, where the case would be tried
to a jury,; rather than in contract, where no jury would be used .91

The buyer would be able to sue the manufacturer in contract only where a
collateral warranty had been given with the product. Otherwise, the buyer
will have to prove negligence on the part of the manufacturer, as the basis
for a claim in tort.92

Ireland continues to apply the privity requirement for contract claims,
so that, as a rule, third parties have no right to sue seller or manufacturer
under a breach of contract theory.93 0f course, an exception is recognized
where the contract is clearly made fér the benefit of a third party.94 A
statutory exception also exists in Ireland which permits a bystander to sue
the seller, but not the manfacturer, for breach of contract for sale of a
motor vehicle.9 Section 19 of the 1980 Sales Act also makes both seller
and manufacturer to third parties where the terms of a specific guarantee have
been breached.96 Alternatively, seller or manufacturer would be liable in
any case where the third party could prove negligence.97

In light of the continuing vitality of the privity rule in Ireland, the

actual results in the Daniels case seem fully consistent with current Irish
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law, since neither of the two special statutory rules would be applicable,
Italy: Under the Italian Civil Code, the seller makes a warranty to the
buyer that the goods sold are "free of defects which render them unfit for the
use for which they were intended, or which appreciably diminish their value.98
The buyer may collect for all damage caused, unless the seller "proves that
through no fault of his he was not aware of the defect."99 Luzzatto indi-
cates that Italian courts "tend to deny success to users in actions against
distributors where the distributor did not have any real opportunity to control
the condition of the product sold (e.g., when the product was sold, packed and
sealed by the producer).”100 This statement seems to indicate that Mr.
Daniels would have difficulty recovering even against Mrs. Tarbard, his seller,
for the poisonous lemonade. Moreover, the warranty case is subject to a strict
requirement that the buyer notify the seller of the defect within eight days
after discovering it, unless the seller has admitted it or concealed it.l01
Suit muét also be brought within one year from the delivery date,l02
The buyer may also assert a tort claim against the seller and/or the manu-
facturer for negligence.l03 The buyer would have no contract claim against
the manufacturer, although Italian legal writers have suggested that such re-
course would be socially beneficial.l0% Ttalian courts have used a
presumption of negligence against the manufacturer in some cases. One example
given by Luzzatto involved defective biscuits, which had been sold in a sealed
package; only negligence by the manufacturer could account for the defect even
if the precise action had not been pinpointed.l05 The problem with this
tort lawsuit is that it is uncertain whether recovery may be had for consequen—
tial damage unrelated to physical injury.106

Bystanders would have no contract claim against the seller or the manufac-

- turer.107 They could, however, sue either or both for negligence, and have
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the benefit of the presumption of negligence in the right sort of case,108

As an additional generally-applicable theory of liability, the person engaged
in an extra-hazardous activity is liable for all harm caused, unless he proves
he took "all suitable measures to avoid the injury."109 In a particular

case, this theory might be used against a seller or a manufacturer of dangerous
dangerous products.

Italian law thus seems to differ from the results in Daniels in two impor-
tant ways. As noted above, even the buyer, Mr. Daniels, might have difficulty
recovering against the seller, since she had no control over the quality of
the product. On the other hand, Luzzatto's examples suggest that both Mr. and
Mrs., Daniels would have a good case for recovery from the manufacturer of the
lemonade because of the existence of a presumption of negligence.

Luxembourg: The legél system for Luxembourg is based on that of
Belgium,110 and is only infrequently given separate treatment by legal schol-
ars. 11l 1ts product liability rules would presumably be very close to those
of Belgium, except for special statutory enac tments ,112

Netherlands: The concept of "product liability"” under Dutch law excludes
damages which simply occur from the loss of the benefit of the bargain due to
the nonconformity, and other damages from a purely economic loss.113 Only
where personal injury or damage to other property occurs is the term applied.

Where specific goods, as opposed to a generic product, have been sold, the
seller makes an implied warranty against latent defects. Even in such case,
however, the warranty does not apply as to those qualities subject to a spe-
cific warranty in the contract of sale.ll4 As a result, this implied war-
ranty is of very limited use.

For generic goods,the Supreme Court has held that the buyer has a case for

breach of contract if "they do not have the qualities which the buyer was
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entitled to expect by virtue of the contract.!!? This could include a claim
that the seller failed to exercise reasonable care in providing adequate in-
struction regarding the handling and use of the product.116 However, a
recently proposed statute will drastically change these results. A seller of
a consumer product will not be liable for defects unless he knew of them, or
unless he is also the producer.ll7 This statute would also seem to preclude
a tort claim against the seller, which would otherwise provide an alternative
basis for recovery.118

The buyer has no contract claim against the manufacturer, but may sue in
tort for negligence. Dutch cases indicate that the manufacturer will at a
minimum be subject to a very high standard of care, and quite possibly, to a
reversal of the burden of proof.l19 A car manufacturer, using parts sup-
plied by others without inspecting them, was held to do so at its risk, even
though it would not be economically feasible to reinspect each part.120
Even though experts testified that it would be technically impracticable to
prevent a leaking stopper on any hot-water bottle, the manufacturer was held
negligent when one of his products failed.!2! This latter case may perhaps
be explained by the fact that the manufacturer testified that all bottles
were tested for this very defect before they left the factory; obviously, some-
one had not followed the required testing program.122

Bystanders, including spouses and children,123 have no contract claim
against the seller or the manufacturer.l24 Bystanders may have a claim
against the buyer/user of such items as motor vehicles and ships, as to which
strict liability has been imposed by statute.l125 Bystanders will normally
sue in tort for negligence to make a claim against the seller or the manufac-
turer.126  In such cases, the burden of proof may be reversed, and a very

:high standard of care will probably be required, as previously noted.l27
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Prior to its new consumer statute, noted supra, Dutch law would have fol--
lowed the contract results in the Daniels case. However, Mr, and Mrs. Daniels
might recover in tort against a Dutch manufacturer becaus of a reversal of the

burden of proof and the high standard of care required under Dutch law.

PROPOSALS FOR CHANGE

Even this brief survey of the product liability rules in the EEC's member
nations indicates some of the reasons for dissétisfaction. The idea that a
person such as Mrs. Daniels, who has been injured by a defective product,
should be denied recovery against either the seller or the manufacturer, seems
neither just nor practical., It is possible that each national system would it-
self evolve satisfactory protective rules; three Law Commissions in Great
Britain, having investigated the‘problem, have recommended the adoption of
strict liability.128 The Netherlands, however, seems headed in the other di-
rection with its new consumer sales statute, even to the point of denying the
buyer a remedy against the seller.129 Moreover, any significant differences
in national laws could have effects on the distribution and manufacturing of
goods within the Community, a possibility of which the EEC members are well
aware,130

The 1970s and 1980s have seen a flurry of activity at the international
level, to try to modernize and clarify the law of international business trans-
actions. The 1973 Hague Convention and the 1980 Rome Convention deal with
choice of law problems.l3l The U.N. Commission on International Trade Law
(UNCITRAL) adopted a draft convention on contract formation and obligations in
1978, which was approved at a U.N. conference in Vienna in 1980, as the Conven-
tion on Contracts for the International Sale of Goods (CISG).l132

EEC Commission Directive.—--Unlike its regulations, which are directly

binding on individuals in all member-nations, EEC directives are binding only
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on the nations themselves, and permit flexible implementation by each. The

directive on product liability approved in 1976 by the EEC Commission is de-
signed to equalize competitive conditions for producers and protection for con-
sumers within the member nations. This equalization is to occur by adopting a

form of strict liability for defective products, but only as a supplementary

basis for action. Many cases will undoubtedly continue to be decided under
pre—existing national legal rules, since intermediate distributors are not gen-
erally covered by the Directive and since it has a relatively short (10 years
from the date of marketing) statute of repose.

This potentially massive economic reordering comes in a deceptively brief
package of 15 Articles, but then the size of their documentation has not been
a reliable gauge of the power and scope of past revolutions, either. The
Declaration of Independence takes up less than two pages in a textbook, 133
Marx and Engles issued the stirring call to arms that chénged the face of the
world in.a Manifesto which fits on some 36 paperback pages.134 Lenin won
Russia with three words: "Peace! Land! Bread!"135 The world trembles before
Einstein's brief formula: E=mc2, Brevity should not be mistaken for
insignificance.

Article 15 indicates that the directive is addressed to the EEC Member
States, and Article 13 requires them to conform their law within 18 months of
its final adoption by the Council of the European Communities, and to so notify
the Commission.l30 Article 14 further requires the Member States to provide
the Commission with the text of the "main provisions of internal law which
they subsequently adopt” in this field.

Article 10 provides that the liability imposed is mandatory; it "may not
be excluded or limited.” Article 11, however, makes it clear that this liabil-

ity is supplementary. Product liability based on negligence or breach of
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warranty will continue to be governed by the various national laws, and the
differences there will continue.l37 A member state is free to expand or to
contract its liability rules under negligence and warranty, and to impose
strict liability on additional distributors, without violating the EEC Direc-
tive. Article 12 exempts liability for "injury or damage arising from nuclear

accidents,"” which is also left to national law.

The two sentences of Article 1 announce the revolution: "The producer of
an article shall be liable for damage caused by a defect in the article, wheth-
er or not he knew or could have known of the defect., The producer shall be
liable even if the article could not have been regarded as defective in the
light of the scientific and tecﬁnological development at the time when he put
the article into circulation.” Article 4 adopts an absolute standard in its
definition of "defective": "A product is defective when it does not provide
for persons or property the safety which a person is entitled to expect."”

This is indeed, then, a form of strict liability, since reasonable care on the
part of the manufacturer would not necessarily preclude liability. If the
product is not reasonably safe for use, the producer is liable for damages
caqsed, whether or not he did everything which he reasonably could have done
to make a safe product. The "state of the art"” defense is specifically
rejected.

The only two defenses provided by Article 5 are proof "that he did not
put the article into circulation or that it was not defective when he put it
into circulation.” The first defense is an obvious one: "That's not my
product!”; or, "I hadn't put it into circulation };et."138 The second defense
is more troublesome. Clearly, it puts the burden of proof on the producer to
show that the goods‘were "not defective” when they left his control. What sort

of proof might a producer introduce to avoid liability? Evidence of a specific

v
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act of mishandling by a later distributor, after the product left the produc-
er's control would seem to meet this burden, assuming that the mishandling
caused the defect involved. For example, a frozen food product is properly
prepared by the processor, but is then left to thaw and is subsequently refro-
zen and sold by a retailer, If this "defective" product causes injury to a
consumer, it does not seem to have been defective when it was put into circula-
tion by the producer. Since the plaintiff must prove a chain of causation
between the defect and the injury, his case may be defeated where there is an
intervening Act of God, or where the actions of a third party or of the plain-
tiff himself are really the cause of the injury. The rules on these points
are generally left to the various national laws 139

"Producer” is defined by Article 2 as including the manufacturer of the
finished product, component manufacturers, and anyone who represents himself
as the item's producer by putting his name, trademark, "or other distinguish-
ing feature"” on the article. Where a producer cannot be identified, "each
supplier” of the article is treated as its producer "unless he informs the
injured person, within a reasonable time, of the identity of the producer or
of the person who supplied him with the article.” Of most importance for U.S.
manufacturers and exporters, "Any person who imports into the European Commu-
nity an article for resale or similar purpose shall be treated as its produc-
er." Article 3 provides for joint and several liability where two or more
persons are liable for the same damage.

Article 6 defines "damage" as including death or personal injuries, and
damage to property other than the defective article itself. Not all property
damage is covered, however., The property must be "of a type ordinarily
acquired for private use or consumption” and "not acquired or used by the

-claimant for the purpose of his trade, business or profession.” The producer
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of a car with defective brakes which caused a collision with another car would~
thus be liable for all personal injuries involved, but would be liable under
the Directive for damage to the other car only if it was being used for per-
sonal, rather than business purposes.

Article 7 contains some important limitations on the amount of the produc-
er's liability under this Directive. For personal injuries caused by "the same
defect"” in "identical articles” the maximum total liability can not exceed 25
million European units of account (EUA). For property damage, the maximums
are 15,000 EUA per incident for movable property, and 50,000 EUA per incident
for immovable property. The EUA is as defined in the Commission Decision of
December 18, 1975. The equivalents in national currencies are to be determined
at the conversion rate prevailing on the day before the finalljudgment as to
the amount of compensation, If the Commission so proposes, the Council shall
examine these maximums every three years, and revise them as necessary.

Article 8 establishes a three-year Statute of Limitations period for
claims brought under this Directive. "The limitation period shall begin to
run on the day the injured person became aware, or should reasonably have
become aware  of the damage, the defect and the identity of the producer.” Na-
tional law controls questions relating to the suspension or interruption of
the limitation period. Article 9 provides for the expiration of a producer's
liability ten years after the defective article was put into circulation,
unless a lawsuit has been begun within that period.

Council of Europe Convention.—-The Council includes Austria, Cyprus,

Iceland, Malta, Norway, Sweden, Switzerland, and Turkey, in addition to the
EEC members. The Council actually began work on European product liability
just before the EEC Commission; a committee draft was completed in 1974, and

the Convention was approved and opened for accession on January 27, 1977.
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Austria, Belgium, France, and Luxembourg signed almost immediately, although

signature does not mean final ratification by the member-nation. The Conven- _
tion takes legal effect when ratified by at least three members, In view of
its substantial overlap with the EEC Directive, EEC members are unlikely to
ratify the Convention until final status of the Directive is determined.

Article 1 directs the Contracting States to conform their national laws
to the provisions of the Convention, by the date when it becomes effective as
to each country, and to<communicate to the Council's Secretary General the
text of any law on which it relies for implementation., Articles 12 through 17
specify the procedures for ratification and withdrawal. Article 12 sets out
the timetable for the Convention's coming into force, after ratification.
Article 13 permits the Committee of Ministers of the Council to invite nonmem-
ber States to accede., Article 14 provides that a Contracting State may specify
the territory in which the Convention'will be operable. (Denmark, for example,
could specify that its ratification did not make the Convention applicable to
Greenland.) Article 16 provides for a State's withdrawal from the Convention.
Article 17 requires the Secretary General to notify all member States and all
Contracting States of all official actions by nations with respect to the
Convention,

Article 15 prohibits a Contracting State from adopting the Convention
with reservations, other than those permitted by an Annex. The Annex to the
Convention permits two such reservations. A Contracting State may preserve a
national law rule which reduces or disallows compensation only where the
injured or damaged person has been guilty of gross negligence or intentional
conduct. A Contracting State may also limit the amount of a producer's liabil-
ity under the Convention, but the limit shall not be less than 200,000 DM for
’“_each person suffering death or personal injury, and 30,000,000 DM for "all

damage caused by identical products having the same defect."”
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The liability imposed on the producer by the Convention is mandatory, sayé
Article 8; it "cannot be excluded or limited by any exemption or exoneration
clause.” Further, Article 10 prohibits the Contracting States from adopting
any conflicting rules, "even if those rules are more favourable to the victim."
But, as was true with the EEC Directive, the producer's liability imposed here
is supplementary to existing national law on warranty and negligence (Article
11). Article 9 excludes liability for nuclear damage and the liability of
producers inter se.

Unlike the Directive, the Convention defines "product.” Included in the
definition are "raw" products as well as manufactured ones, and "natural"”
products as well as "industrial” ones (Article 2-a.). Under Article 2-d, "put
into circulation” is defined as delivery to another person. Article 2-b
defines "producer” as including manufacturers of finished products and of com-
ponent products, and producers of natural products. Article 3-2 adds importers
and any person who adds his name, trademark, or other distinguishing feature
to a product. Like the EEC Directive, Article 3-3 holds a supplier liable as
producer unless he discloses the name of the producer or of his supplier within
a reasonable time, when requested to do so by a claimant. The manufacturer of
a defective component is liable along with the assembler of the final product,

unless the component manufacturer proves that "the defect results from‘the de-
sign or the specification” of the assembler (Article 3-4). Article 3-5 pro-
vides that where several persons are liable for the same damage, "each shall
be liable in full (in solidum).”

Liability under the Convention is imposed by Article 3-1: "The producer
shall be liable to pay compensation for death or personal injuries caused by a

defect in his product.” Except for its omission of liability for property

damage, the Convention's definition of defective is virtually identical to
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that used in the Directive: "a product has a 'defect' when it does not

provide the safety which a person is entitled to expect, having regard to all
the circumstances including the presentation of the product.” The "having
regard” test would seem to be implicit in the Directive, too, although not
explicitly stated theréin. Since the Convention's definition of "defect" also
focuses on the product, rather than on the behavior of the producer, strict
liability is also being imposed here. Since the "state of the art" defense is
not expressly rejected in the Convention (as it was in the Directive), it may
be available as one of the "circumstances" to be considered when determining
whether a product is defective.

Article 5 contains the same two defenses as Article 5 of the Directive,
but with some differences. A producer is not liable under the Convention if
he proves "(a) tﬁat the product has not been put into circulation by him, or
(b) that, having regard to the circumstances, it is probable that the defect
which caused the damage did not exist at the timg when the product was put into
circulation by him or that this defect came into being afterwards.” The first
defense is virtually identical to that of the Directive. Under the second
Convention defense, however, the producer may have an easier time of meeting
the burden of proof, since he need only prove a probability. The second Direc-
tive defense required the producer to prove that "it was not defective" when
put into circulation. This may turn out be a mere semantic difference, since
the normal standard of proof in a civil case is one of preponderance anyway.

- The second clause in Convention defense (b) is unclear. Is it a mere redun-

dancy, or is it intended to provide an alternate basis for avoiding liability?

If a product is "defective," as defined, and if the defect did not exist when

it left the control of the producer, then the defect must have come "into
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being afterwards.” 1It's hard to imagine a case where these two clauses would
have different meanings, but European courts may find some.

Article 4 of the Convention specificaily states that contributory negli-
gence of the injured party or one of his employees may be used as a basis for
reducing or disallowing compensation., Under the Directive, this point was
left to the various national laws. The Annex to the Convention permits a
co;ntry.to preserve its national law on this point if it wishes to do so. The
Convention also provides that where the injury was caused by boﬁh~a defect and
the act of a third party, a producer's liability will not be reduced (Article
5-2).

Al though it was more specific on other definitions that the Directive,

the Convention contains no definition of “"damage," other that the statement of
the liability rule: “compensation for death or personal injuries caused by a
defect in his product.” As previously noted, liability for property damage is
excluded under the Convention. While the Directive contains mandatory limits
on the amount of compensation to be paid, those stated in the Convention are
permissive, as part of the Annex, noted above.
Article 6 contains the same three-year Statute of Limitations as the

Directive, in very similar language. Article 7 contains essentially the same

language on the Statute of Repose (10 years after the product was put into

circulation) as the Directive.

CONCLUSIONS
The full impact of either of these proposals on Europe's economic and so-
cial system cannot be predicted at this time. It may be that there will be
less motive to litigate product liability cases than in the United States,
which lacks a national medical compensation system. It may be that a (some-

what) less litigious European society may not use strict liability to the ‘
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extent that American plaintiffs have, It may very well be that the absence of
a contingent fee system for lawyers will discourage litigation of all but the
most serious product claims. The absence of juries and the consequently much
smaller damage awards may also militate against bringing less serious injuries
to court. Finally, the European nations may be able to work out a program of
producers' insurance which will enable most such claims to be settled out of
court, for relatively modest amounts.

On the other hand, it is equally possible that none of the above supposi-
tions will prove accurate, and that European manufacturers could find them-
selves buried under a litigation landslide. Given Europe's current economic
problem,l40 such an additional burden could have dire consequences, not only
fof the European nations, but also for their trading partmers. At the very
least, U.S. manufacturers exporting the Europe need to be aware of these

developments in European product liability law.
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HAGUE CONVENTION

Appendix A

CONVENTION ON THE LAW APPLICABLE
TO PRODUCTS LIABILITY

The States signatory to the present Convention,

Desiring to establish common provisions on the law applicable, in
international cases, to products liability,

Have resolved to conclude a Convention to this effect and have agreed
upon the following provisions--

Article 1

This Convention shall determine the law applicable to the liability of
the manufacturers and other persons specified in Article 3 for damage caused
by a product, including damage in consequence of a misdescription of the
product or of a failure to give adequate notice of its qualities, its
characteristics or its method of use,

Where the property in, or the right to use, the product was transferred
to the person suffering damage by the person claimed to be liable, the
Convention shall not apply to their liability inter se.

This Convention shall apply irrespective of the nature of the proceedings.

Article 2

For the purposes of this Convention--

a. the word "product" shall include natural and industrial products,
whether raw or manufactured and whether movable or immovable;

b. the word "damage" shall mean injury to the person or damage to
property as well as economic loss: however, damage to the product itself
and the consequential economic loss shall be excluded unless associated with
other damage;

c. the word "person” shall refer to a legal person as well as to a
natural person.

Article 3
This Convention shall apply to the liability of the following persons—-

1. manufacturers of a finished product or of a component part;

2. producers of a natural product;

3. suppliers of a product;

_ 4, other persons, including repairers and warehousemen, in the commer-
- cial chain of preparation or distribution of a product.
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It shall also apply to the liability of the agents or employees of the
persons specified above.

Article 4

The applicable law shall be the internal law of the State of the place
of injury, if that State is also--

a. the place of the habitual residence of the person directly suffering
damage, or ‘

b. the principal place of business of the person claimed to be liable, or

c. the place where the product was acquired by the person directly
suffering damage.

Article 5

Notwithstanding the provisions of Article 4, the applicable law shall be
the internal law of the State of the habitual residence of the person directly
suffering damage, if that State is also—-

a. the principal place of business of the person claimed to be liable, or
b. the place where the product was acquired by the person directly
suffering damage.

Article 6

Where neither of the laws designated in Articles 4 and 5 applies, the
applicable law shall be the internal law of the State of the principal place
of business of the person claimed to be liable, unless the claimant bases his
claim upon the internal law of the State of the place of injury.

Article 7

Neither the law of the State of the place of injury nor the law of the
State of the habitual residence of the person directly suffering damage shall
be applicable by virtue of Articles 4, 5 and 6 if the person claimed to be
liable establishes that he could not reasonably have foreseen that the product
or his own products of the same type would be made available in that State
through commercial channels.

Article 8
The law applicable under this Convention shall determine, in particular—--
1. the basis and extent of liability;

2. the grounds for exemption from liability, any limitation of liability
and any division of liability;
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3. the kinds of damage for which compensation may be due;

4, the form of compensation and its extent;

5. the question whether a right to damages may be assigned or inherited;

6. the persons who may claim damages in their own right;

7. the liability of a principal or the acts of his agent or of an
employer for the acts of his employee;

8. the burden of proof insofar as the rules of the applicable law in
respect thereof pertain to the law of liability;

9, rules of prescription and limitation, including rules relating to
the commencement of a period of prescription or limitation, and the interrup-
tion and suspension of this period.

Article 9

The application of Articles 4, 5 and 6 shall not preclude considera'tion
being given to the rules of conduct and safety prevailing in the State where
the product was introduced into the market,

Article 10

(
The application of a law declared applicable under this Convention may

be refused only where such application would be manifestly incompatible with
public policy ("ordre public").

Article 11

The application of the preceding Articles shall be independent of any
requirement of reciprocity. The Convention shall be applied even if the
applicable law is not that of a Contracting State,

Article 12

Where a State comprises several territorial units each of which has its
own rules of law in respect of products liability, each territorial unit shall

be considered as a State for the purposes of selecting the applicable law
under this Convention.

Article 13

A State within which different territorial units have their own rules of
law in respect of products liability shall not be bound to apply this Conven-—
tion where a State with a unified system of law would not be bound to apply
the law of another State by virtue of Articles 4 and 5 of this Convention.
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Article 14

If a Contracting State has two or more territorial units which have their
own rules of law in respect of products liability, it may, at the time of sig-
nature, ratification, acceptance, approval or accession, declare that this
Convention shall extend to all its territorial units or only to one or more of
them, and may modify its declaration by submitting another declaration at any
time,

These declarations shall be notified to the Ministry of Foreign Affairs
of the Netherlands, and shall state expressly the territorial units to which
the Convention applies.

Article 15

This Convention shall not prevail over other Conventions in special
fields to which the Contracting States are or may become Parties and which
contain provisions concerning products liability,

Article 16

Any Contracting State may, at the time of signature, ratification, accep-
tance, approval or accession, reserve the right—-

1. not to apply the provisions of Article 8, subparagraph 9;
2., not to apply this Convention to raw agricultural products,

No other reservations shall be permitted.

Any Contracting State may also when notifying an extension of the Conven-
tion in accordance with Article 19, make one or more of these reservatioms,
with its effect limited to all or some of the territories mentioned in the
extension.

Any Contracting State may at any time withdraw a reservation it has
made; the reservation shall cease to have effect on the first day of the
third calendar month after notification of the withdrawal.

Article 17

This Convention shall be open for signature by the States which were
Members of the Hague Conference on Private International Law at the time of
its Twelfth Session.

It shall be ratified, accepted or approved and the instruments of
ratification, acceptance or approval shall be deposited with the Ministry of
Foreign Affairs of the Netherlands.
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Article 18

Any State which has become a Member of the Hague Conference on Private
International Law after the date of its Twelfth Session, or which is a member
of the United Nations or of a specialized agency of that Organization, or a
Party to the Statute of the International Court of Justice may accede to this
Convention after it has entered into force in accordance with Article 20.

The instrument of accession shall be deposited with the Ministry of
Foreign Affairs of the Netherlands,

Article 19

Any State may, at the time of signature, ratification, acceptance, approv-
al, or accession, declare that this Convention shall extend to all the terri-
tories for the international relations of which it is responsible, or to one
or more of them. Such a declaration shall take effect on the date of entry
into force of the Convention for the State concerned.

At any time thereafter, such extensions shall be notified to the Ministry
of Foreign Affairs of the Netherlands.

Article 20

This Convention shall enter into force on the first day of the third
calendar month after the deposit of the third instrument of ratification,
acceptance or approval referred to in the second paragraph of Article 17.
Thereafter the Convention shall enter into force

-—-for each State ratifying, accepting or approving it subsequently,
on the first day of the third calendar month after the deposit of its
instrument of ratification, acceptance or approval;

-~for each acceding State, on the first day of the third calendar
month after the deposit of its instrument of accession;

——for a territory to which the Convention has been extended in
conformity with Article 19, on the first day of the third calendar
month after the notification referred to in that Article.

Article 21

This Convention shall remain in force for five years from the date of its
entry into force in accordance with the first paragraph of Article 20, even
for States which have ratified, accepted, approved or acceded to it
subsequently,

If there has been no denunciation, it shall be renewed tacitly every
five years.
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Any denunciation shall be notified to the Ministry of Foreign Affairs of
the Netherlands, at least six months before the expiry of the five year
period. It may be limited to certain of the territories to which the
Convention applies.

The denunciation shall have effect only as regards the State which has
notified it. The Convention shall remain in force for the other Contracting
States.

Article 22

The Ministry of Foreign Affairs of the Netherlands shall notify the State
Members of the Conference and the States which have acceded in accordance with
Article 18, of the following--

1. the signatures and ratifications, acceptances and approvals referred
to in Article 17;

2. the date on which this Convention enters into force in accordance
with Article 20;

3. the accessions referred to in Article 18 and the dates on which they
take effect;

4, the extensions referred to in Article 19 and the dates on which they
take effect;

5. the reservations, withdrawals of reservations and declarations
referred to in Articles 14, 16 and 19;

6. the denunciations referred to in Article 21.

In witness whereof the undersigned, being duly authorized thereto, have
signed this Convention.

Done at The Hague on the . + « day of « « o« , 19 « . , in the English
and French languages, both texts being equally authentic, in a single copy
which shall be deposited in the archives of the Government of the Netherlands,
and of which a certified copy shall be sent, through the diplomatic channel,
to each of the States Members of the Hague Conference on Private International
Law at the date of its Twelfth Session.
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Appendix B
EEC DRAFT DIRECTIVE
Proposal for a Council Directive relating to the approximation of the laws,

regulations and administrative provisions of the Member States concerning
liability for defective products

(Presented by the Commission to the Council on 9 September 1976)
[Bulletin of the Furopean Communities, Supplement 11/76]

Article 1

The producer of an article shall be liable for damage caused by a defect in
the article, whether or not he knew or could have known of the defect.

The producer shall be liable even if the article could not have been

regarded as defective in the light of the scientific and technological
development at the time when he put the article into circulation.

Article 2
"Producer” means the producer of the finished article, the producer of any
material or component, and any person who, by putting his name, trademark,

or other distinguishing feature on the article, represents himself as its
producer,

Where the producer of the article cannot be identified, each supplier of
the article shall be treated as its producer unless he informs the injured
person, within a reasonable time, of the identity of the producer or of the
person who supplied him with the article. :

Any person who imports into the European Community an article for resale
or similar purpose shall be treated as its producer,

Article 3

Where two or more persons are liable in respect of the same damage, they shall
be liable jointly and severally,

Article 4

A product is defective when it does not provide for persons or property the
safety which a person is entitled to expect.,

Article 5

The producer shall not be liable if he proves that he did not put the article

" . into circulation or that it was not defective when he put it into circulation.



-46-

Article 6
For the purpose of Article 1 "damage" means:

(a) death or personal injuries;
(b) damage to or destruction of any item of property other than the
defective article itself where the item of property
(i) 1is of a type ordinarily acquired for private use or consumption; and
(ii) was not acquired or used by the claimant for the purpose of his
trade, business or profession,

Article 7

The total liability of the producer provided for in this directive for all
personal injuries caused by identical articles having the same defect shall be
limited to 25 million European units of account (EUA).

The liability of the producer provided for by this directive in respect
of damage to property shall be limited per capita.
—-in the case of moveable property to 15,000 EUA, and
-—-in the case of immoveable property to 50,000 EUA.

The European unit of account (EUA) is as defined by Commission Decision
3289/75/ECSC of 18 December 1975.

The equivalent in national currency shall be determined by applying the
conversion rate prevailing on the day preceding the date on which the amount
of compensation is finally fixed.

The Council shall, on a proposal from the Commission, examine every
three years, and, if necessary, revise the amounts specified in EUA in this
Article, having regard to economic and monetary movement in the Community.

Article 8

A limitation period of three years shall apply to proceedings for the ‘recovery
of damages as provided for in this directive. The limitation period shall
begin to run on the day the injured person became aware, or should reasonably
have become aware of the damage, the defect and the identity of the producer.

The laws of Member States regulating suspension or interruption of the
period shall not be affected by this directive,

Article 9

The liability of a producer shall be extinguished upon the expiry of ten years
from the end of the calendar year in which the defective article was put into
circulation by the producer, unless the injured person has in the meantime
instituted proceedings against the producer,
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Article 10

Liability as provided for in this directive may not be excluded or limited.

Article 11

Claims in respect of injury or damage caused by defective articles based on
grounds other than that provided for in this directive shall not be affected.
Article 12

This directive does not apply to injury or damage arising from nuclear
accidents.

Article 13

Member States shall bring into force the provisions necessary to comply with

this directive within eighteen months and shall forthwith inform the
Commisson thereof.

Article 14

Member States shall communicate to the Commission the text of the main
provisions of internal law which they subsequently adopt in the field covered
by this directive.

Article 15

This directive is addressed to the Member States.
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APPENDIX C

DRAFT EUROPEAN CONVENTION ON PRODUCTS
LIABILITY IN REGARD TO PERSONAL
INJURY AND DEATH

Preamble

The member States of the Council of Europe, signatories of this
Convention,

Considering that the aim of the Council of Europe is to achieve a greater
unity between its Members;

Considering the development of case law in the majority of member States
extending liability of producers prompted by a desire to protect consumers
taking into account the new production techniques and marketing and sales
me thods;

Desiring to ensure better protection of the public and at the same time,
to take producers' legitimate interests into account;

Considering that a priority should be given to compensation- for personal
injury and death;

Aware of the importance of introducing special rules on the liability of
producers at European level,

Have agreed as follows:

Article 1

1. Each Contracting State shall make its national law conform with the pro-
visions of this Convention not later than the date of the entry into force of
the Convention in respect of that State,

2. Each Contracting State shall communicate to the Secretary General of the
Council of Europe, not later than the date of the entry into force of the
Convention in respect of that State, any text adopted or a statement of the
contents of the existing law which it relies on to implement the Convention.

Article 2
For the purpose of this Convention:
a. the expression "product” indicates all movables, natural or industrial,

whether raw or manufactured, even though incorporated into another
movable or into an immovable;
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b. the expression "producer” indicates the manufacturers of finished products
or of component parts and the producers of natural products;

c. a product has a "defect" when it does not provide the safety which a per-
son is entitled to expect, having regard to all the circumstances includ-
ing the presentation of the product;

d. A product has been "put into circulation" when the producer has delivered
it to another person.

Article 3

1. The producer shall be liable to pay compensation for death or personal
injuries caused by a defect in his product.

2. The importer of a product and any person who has presented a product as
his product by causing his name, trademark or other distinguishing feature to
appear on the product, shall be deemed to be producers for the purpose of this
Convention and shall be liable as such.

3. When the product does not indicate the identity of any of the persons
liable under paragraphs 1 and 2 of this Article, each supplier shall be deemed
a producer for the purpose of this Convention and liable as such, unless he
discloses, within a reasonable time, at the request of the claimant, the
identity of the producer or of the person who supplied him with the product.

4., 1In the case of damage caused by a defect in a product incorporated into
another product, the producer of the incorporated product and the producer
incorporating the product shall be liable., However, if the former proves
that the defect results from the design or the specification of the latter,
he shall not be liable under this Convention,

5. Where several persons are liable under this Convention for the same

damage, each shall be liable in full (in solidum).

Article 4
1. If the injured person or the person suffering damage has by his own

fault, contributed to the damage, the compensation may be reduced or dis-—
allowed having regard to all the circumstances.

2. The same shall apply if an employee of the injured person or of the person
suffering damage has, in the scope of his employment, contributed to the
damage by his fault.

Article 5

1. A producer shall ‘not be liable under this Convention if he proves:
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a. that the product has not been put into circulation by him, or

b. that, having regard to the circumstances, it is probable that the
defect which caused the damage did not exist at the time when the
product was put into circulation by him or that this defect came into
being afterwards.

2. The liability of a producer shall not be reduced when the damage is caused
both by a defect in the product and by the act or omission of a third party.

Article 6
Proceedings for the recovery of the damages shall be subject to a limita-
tion period of three years from the day the claimant became aware or should

reasonably have been aware of the damage, the defect and the identity of the
producer.

Article 7
The right to compensation under this Convention against a producer shall
be extinguished if an action is not brought within 10 years from the date on
which the producer put into circulation the individual product which caused
the damage.
Article 8
The liability of the producer under this Convention cannot be excluded
or limited by any exemption or exoneration clause.
Article 9
This Convention shall not apply to:
a. the liability of producers inter se and their rights of recourse
against third parties;
b. nuclear damage.
Article 10
Contracting States shall not adopt rules derogating from this Convention,
even if these rules are more favorable to the victim,

Article 11

This Convention shall not affect any rights which a person suffering
damage may have according to the ordinary rules of the law of contractual and
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extracontractual liability including any rules concerning the duties of a
seller who sells goods in the course of his business.

Article 12

1. This Convention shall be open to signature by the member States of the
Council of Europe. It shall be subject to ratification or acceptance.
Instruments of ratification or acceptance shall be deposited with the
Secretary General of the Council of Europe.

2. This Convention shall enter into force on the first day of the month
following the expiration of six months after the date of deposit of the
[third] instrument of ratification or acceptance.

3. 1In respect of a signatory State ratifying or accepting subsequently, the
Convention shall come into force on the first day of the month following the
expiration of six months after the date of the deposit of its instrument of
ratification or acceptance.

Article 13

1. After the entry into force of this Convention, the Committee of Ministers
of the Council of Europe may invite non-member States to accede.

2. Such accession shall be effected by depositing with the Secretary General
of the Council of Europe an instrument of accession which shall take effect
on the first day of the month following the expiration of six months after
the date of its deposit.

Article 14

1. Any Contracting State may, at the time of signature or when depositing
its instrument of ratification, acceptance or accession, specify the terri-
tory to which this Convention shall apply.

2. Any Contracting State may, when depositing its instrument of ratification,
acceptance or accession or at any later date, by declaration addressed to the
Secretary General of the Council of Europe, extend this Convention to any
other territory or territories specified in the declaration and for whose
international relations it is responsible or on whose behalf it is authorized
to give under takings.

3. Any declaration made in pursuance of the preceding paragraph may, in
respect of any territory mentioned in such declaration, be withdrawn according
to the procedure laid down in Article 16 of this Convention.
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Article 15

1. No reservation shall be made to the provisions of this Convention except
those mentioned in the Annex to this Convention.

2. The Contracting State which has made one of the reservations mentioned in
the Annex to this Convention may withdraw it by means of a declaration
addressed to the Secretary General of the Council of Europe which shall become
effective the first day of the month following the date of its receipt.

Article 16

l. Any Contracting State may, insofar as it is concerned, denounce this
Convention by means of a notification addressed to the Secretary General of
the Council of Europe.

2. Such denunciation shall take effect on the first day of the month fol-
lowing the expiration of six months after the date of receipt by the
Secretary General of such notification.

Article 17

The Secretary General of the Council of Europe shall notify the member
States of the Council and any State which has acceded to this Convention of:

a. any signature;

b. any deposit of an instrument of ratification, acceptance or
accession;

c. any date of entry into force of this Convention in accordance with
Article 12 thereof;

d. any reservations made in pursuance of the provisions of Article 15,
paragraph 1;

e, withdrawal of any reservations carried out in pursuance of the
provisions of Article 15, paragraph 2;

f. any communication received in pursuance of the provisions of
Article 1, paragraph 2, Article 14, paragraphs 2 and 3;

g. any notification received in pursuance of the provisions of
Article 16 and the date on which denunciation takes effect.

In witness whereof, the undersigned being duly authorized thereto, have
signed this Convention.

Done . « « » in English and French, both texts being equally authorita-
tive, in a single copy, which shall remain deposited in the archives of the
Council of Europe. The Secretary General shall transmit certified copies to
each of the signatory and acceding States.
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ANNEX

Each of the Contracting States may declare, at the moment of signature
at the moment of the deposit of its instrument of ratification, acceptance

accession, that it reserves the right:

to apply its ordinary law, in place of the provisions of Article 4,
insofar as such law provides that compensation may be reduced or disallowd
only in case of gross negligence or intentional conduct by the injured

‘person or the person suffering damage;

to limit, by provisions of its national law, the amount of compensation
to be paid by a producer under this national law in compliance with the
present Convention., However, this limit shall not be less than:

a. 200,000 DM, or an equivalent sum in another currency, for each
deceased person or person suffering personal injury;

b. 30,000,000 DM, or an equivalent sum in another currency, for all
damage caused by identical products having the same effect.
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Appendix D

QUESTIONNAIRE

Questions
A. Who may be liable?

le TIs PL confined to the manufacturer (M) or could it also (or exclusively)
apply to the supplier (S)?

2. (a) Does the fact that M is liable exempt S from liability?
(b) If so, does the same answer apply if M is outside the jurisdiction of the
country where the damage occurs?

If PL applies to S you are invited to answer the following questions, where
possible separately, in respect of both M and S, even if the questions are
worded with respect to M only,

B. Requirements for PL

3. What effect does the absence or presence of direct or indirect privity of
contract between M and the victim have on PL?

4. What effect does exclusion or limitation of liability in

(a) a contract

(b) general conditions of sale

(c) special notices on the product, its packaging, or directions for the use
thereof have on PL vis—-a-vis

(1) the contracting party

(2) third parties?

5. Does PL require a 'defective condition' of the product and, if so, what is
the meaning of this requirement?

6. Does the law make a distinction between dangerous products and other
products and, if so, what is the meaning of this distinction?

7. (a) Is PL dependent on there being negligence or fault on the part of M?
(b) If so, is it necessary that gross negligence (faute grave) on the part of
M be established or will a lesser degree of negligence suffice to found PL?
(c) Does fault or negligence of a third party or the victim affect the
liability of M and, if so, to what extent?

8. (a) If PL is not dependent on there being negligence or fault on the part
of M what then, if it exists at all, is it based upon?

(b) If, as a general rule, PL is not dependent on the presence of negligence
of fault on the part of M, will M nevertheless be held not liable when he has
taken adequate measures to prevent any damage being caused in the use of the
product?

(c) What would the nature of such 'adequate measures” be?
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(d) Do they include an obligation to ensure as far as possible by means of
research, experiments, and supervision that the product does not possess any
latent dangerous qualities?

(e) Do such measures have to be taken independently of the application of
existing legislative provisions concerning the standards of productlon for
example for health or security reasons?

(f) If PL may exist in spite of adequate measures having been taken, is there
a possibility to escape PL in the case of force majeure?

9. Does failure by M to comply with statutory requirements (whether or not
provided with a criminal law sanction) affect his position as a defendant?

10. What effect, if any, does a governmental licence or approval have on PL?

11. (a) Is PL limited to cases where damage could be foreseen?

(b) If so, does this liability presuppose that M in the particular case has
foreseen the possibility of damage, or does it depend on the fact that any M
of the products in question should have considered the risk of the damage
caused (subjective versus objective foreseeability)?

C. Burden of proof

12, With whom does the burden of proof lie with respect to the questions
listed under 7, 8 and 9?

13. To what extent, if any, is there a presumption that.the damage was caused
by the product because damage has occurred and could have been caused by the
product, so that, on this point, the burden of proof will rest upon the
defendant?

14, Same question as under (13) with respect to presumption of negligence.
15, To what extent is evidence by way of statistics admissible?

16. To what extent has the defendant (M) a duty to disclose certain facts
which the plaintiff cannot establish?

D. Nature and measure of damages

17. Are damages awarded (and, if so, to what extent) in the event of:

(a) personal injury

(b) injury to tangible things

(c) consequential damage

(d) purely economic loss (out-of-pocket loss unaccompanied by injury to a
person or to a tangible thing)?

18. In the case of person injury, does the assessment of damages taken into
account:

(a) direct financial loss, such as expenses of medical treatment
(b) loss of prospective earnings

- _(c) pain and suffering?
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19. Are damages for personal injury normally awarded as a lump sum or by way
of periodical payments?

20 .(a) If the victim's loss is covered by his own insurance, is this factor
taken into account in mitigation of damages?

(b) Does it make a difference whether the insurance is of fixed sums or to
cover the exact amount of the damage?

21. If the victim becomes entitled to social security or other state benefits
as a result of his injury, are these taken into account in mitigation of
damages?

22. If the victim's injury is magnified by a factor peculiar to him (e.g. he
had already lost one eye and now loses the other), is this factor taken into
account?

23, Is there any limit to the amount of damages to be compensated:

(a) statutory

(b) by way of judicial mitigation

(c) by reason of foreseeability?

E. Consequences of death--unborn child

24, If the victim's injuries are fatal, have his heirs or personal represen-—
tatives a right of action against M?

25, What factors are taken into account in assessing damages in the case
referred to under (24)?

26. If the victim dies after, but not as a result of the injury what right of
action do his heirs or personal representatives have?

27. Can a person sue in respect of an injury suffered by him while still
unborn?

F. Limitation period
28. What is the applicable period of limitation?

29, From what moment does this period run?

G. Applicable law (private international law)

30. What is the general rule as to the applicable law in cases of PL with
international connecting factors?

31, Does under the law of conflict of laws in your country the applicable law
determine:
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(a) the basis and extent of liability

(b) the grounds for exemption from liability, any limitation of liability and
any division of liability

(c) the kinds of damage for which compensation may be due

(d) the form of compensation and its extent

(e) the question whether a right to damages may be assigned or inherited

(f) the persons who may claim damages in their own right

(g) the liability of a principal for the acts of his agent or of an employer
for the acts of his employee

(h) the burden of proof insofar as the rules of the applicable law in respect
thereof pertain to the law of liability

(i) rules of prescription and limitation, including rules relating to the
commencement of a period of prescription or limitation, and the interruption
and suspension of this period?

H. Insurance

32. Is it customary for manufacturers or suppliers of goods to insure against
PL?

33. In cases where the insurer of the victim accepts liability to indemnify
the victim, is the insurer subrogated to all rights of the victim against all
other parties?

34, In the case referred to under 33 does the insurer have the absolute right
to conduct, settle or compromise the action, notwithstanding that the admis-
sion of 1liability or the compromise of a claim may be injurious to the good-
will of the insured?

I. Procedure and costs

35. Does the law recognize civil actions brought by one plaintiff on behalf of
himself and a class of persons who may have suffered injury in similar
circumstances?

36. Are lawyers permitted to act on a 'contingent fee' basis?

37. To what extent is the successful plaintiff or defendant customarily award-
ed indemnity against his own legal costs (including costs of expert witnesses)?

38. Does the State provide financial assistance to impecunious claimants
(a) own nationals
(b) foreigners?
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Appendix E

TEXT: THE DRAFT CONVENTION ON CONTRACTS FOR THE
INTERNATIONAL SALE OF GOODS (1978)%

PART I. SPHERE OF APPLICATION AND GENERAL PROVISIONS

Chapter I. Sphere of application
Article 1

(1) This Convention applies to contracts of sale of goods between parties
whose places of business are in different States:

(a) when the States are Contracting States; or

(b) when the rules of private international law lead to the application
of the law of a Contracting State.

(2) The fact that the parties have their places of business in different
States is to be disregarded whenever this fact does not appear either from
the contract or from any dealings between, or from information disclosed by,
the parties at any time before or at the conclusion of the contract.,

(3) Neither the nationality of the parties nor the civil or commercial
character of the parties or of the contract is to be taken into consideration.

Article 2

This Convention does not apply to sales:

(a) of goods bought for personal, family or household use, unless the
seller, at any time before or at the conclusion of the contract, neither knew
nor ought to have known that the goods were bought for any such use;

(b) by auction;

(c) on execution or otherwise by authority of law;

(d) of stocks, shares, investment securities, negotiable instruments
or money;

(e) of ships, vessels or aircraft;

(f) of electricity.

Article 3

(1) This Convention does not apply to contracts in which the preponderant
part of the obligations of the seller consists in the supply of labor or other
services.

(2) Contracts for the supply of goods to be manufactured or produced are
to be considered sales unless the party who orders the goods undertakes to

supply a substantial part of the materials necessary for such manufacture or
production, :

* Approved by UNCITRAL on 16 June 1978. UNCITRAL, Report on Eleventh
Session (1978) 9-30.
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Article 4

This Convention governs only the formation of the contract of sale and
the rights and obligations of the seller and the buyer arising from such a
contract. In particular, except as otherwise expressly provided therein, this
Convention is not concerned with:

(a) the validity of the contract or of any of its provisions or of any
usage;

(b) the effect which the contract may have on the property in the goods
sold.

Article 5

The parties may exclude the application of this Convention or, subject
to article 11, derogate from or vary the effect of any of its provisions.

Chapter ITI. General provisions

Article 6

In the interpretation and application of the provisions of this Conven-
tion, regard is to be had to its international character and to the need to
promote uniformity and the observance of good faith in international trade.

Article 7

(1) For the purposes of this Convention statements made by and other
conduct of a party are to be interpreted according to his intent where the
other party knew or could not have been unaware what that intent was.

(2) If the preceding paragraph is not applicable, statements made by
and other conduct of a party are to be interpreted according to the under-
standing that a reasonable person would have had in the same circumstances.

(3) In determining the intent of a party of the understanding a
reasonable person would have had in the same circumstances, due consideration
is to be given to all relevant circumstances of the case including the nego-
tiations, any practices which the parties have established between themselves,
usages and any subsequent conduct of the parties.

Article 8

(1) The parties are bound by any usage to which they have agreed and by
any practices which they have established between themselves.

(2) The parties are considered, unless otherwise agreed, to have implied-
ly made applicable to their contract a usage of which the parties knew or
ought to have known and which in international trade is widely know to, and
regularly observed by, parties to contracts of the type involved in the
particular trade concerned.
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Article 9

For the purposes of this Convention:

(a) if a party has more than one place of business, the place of business
is that which has the closest relationship to the contract and its perfor-
mance, having regard to the circumstances known to or contemplated by the
parties at any time before or at the conclusion of the contract;

(b) if a party does not have a place of business, reference is to be made
to his habitual residence.

Article 10

A contract of sale need not be concluded in or evidenced by writing and
is not subject to any other requirements as to form. It may be proved by any
means, including witnesses.

Article 11

Any provision of article 10, article 27 or Part II of this Convention
that allows a contract of sale or its modification or abrogation or any offer,
acceptance, or other indication of intention to be made in any form other than
in writing does not apply where any party has his place of business in a
Contracting State which has made a declaration under article (X) of this
Convention. The parties may not derogate from or vary the effect of this
article

PART II. FORMATION OF THE CONTRACT

Article 12

(1) A proposal for concluding a contract addressed to one or more
specific persons constitutes an offer if it is sufficiently definite and
indicates the intention of the offeror to be bound in case of acceptance. A
proposal is sufficiently definite if it indicates the goods and expressly or
implicitly fixes or makes the provision for determining the quantity and the
price.

(2) A proposal other than one addressed to one or more specific persons
is to be considered merely as an invitation to make offers, unless the con-
trary is clearly indicated by the person making the proposal.

Article 13

(1) An offer becomes effective when it reaches the offeree.

(2) An offer may be withdrawn if the withdrawal reaches the offeree
before or at the same time as the offer. It may be withdrawn even if it is
irrevocable.
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Article 14

(1) Until a contract is concluded an offer may be revoked if the revoca-
tion reaches the offeree before he has dispatched an acceptance.

(2) However, an offer cannot be revoked:

(a) if it indicates, whether by stating a fixed time for acceptance or
otherwise, that it is irrevocable, or

(b) if it was reasonable for the offeree to rely upon the offer as being
irrevocable and the offeree has acted in reliance on the offer,

Article 15

An offer, even if it is irrevocable, is terminated when a rejection
reaches the offeror,

Article 16

(1) A statement made by or other conduct of the offeree indicating assent
to an offer is an acceptance. Silence shall not in itself amount to
acceptance,

(2) Subject to paragraph (3) of this article, acceptance of an offer
becomes effective at the moment the indication of assent reaches the offeror,
An acceptance is not effective if the indication of assent does not reach
the offeror within the time he has fixed or, if no time is fixed, within a
reasonable time, due account being taken of the circumstances of the trans-
action, including the rapidity of the means of communication employed by the
offeror. An oral offer must be accepted immediately unless the circumstances
indicate otherwise.

(3) However, if, by virtue of the offer or as a result of practices which
the parties have established between themselves or of usage, the offeree may
indicate assent by performing an act, such as one relating to the dispatch of
the goods or payment of the price, without notice to the offeror, the accep-
tance is effective at the moment the act is performed provided that the act is
performed within the period of time laid down in paragraph (2) of this article,

Article 17

(1) A reply to an offer which purports to be an acceptance containing
additions, limitations or other modlflcatlons is a rejection of the offer and
constitutes a counter-offer,

(2) However, a reply to an offer which purports to be an acceptance but
which contains additional or different terms which do not materially alter
the terms of the offer constitutes an acceptance unless the offeror objects
to the discrepancy without undue delay. If he does not so object, the terms
of the contract are the terms of the offer with the modifications contained
in the acceptance.

(3) Additional or different terms relating, inter alia, to the price,
payment, quality and quantity of the goods, place and time of delivery, extent
of one party's liability to the other or the settlement of disputes are con-

" sidered to alter the terms of the offer materially, unless the offeree by
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virtue of the offer or the particular circumstances of the case has reason to
believe they are acceptable to the offeror.

Article 18

(1) A period of time for acceptance fixed by an offeror in a telegram or
a letter begins to run from the moment the telegram is handed in for dis-
patch or from the date shown on the letter or, if no such date is shown, from
the date shown on the envelope. A period of time for acceptance fixed by an
offeror by telephone, telex or other means of instantaneous communication,
begins to run from the moment that the offer reaches the offeree.

(2) I1f the notice of acceptance cannot be delivered at the address of
the offeror due to an official holiday or a non-business day falling on the
last day of the period for acceptance at the place of business of the offeror,
the period is extended until the first business day which follows. Official
holidays or non-business days occurring during the running of the period of
time are included in calculating the period.

Article 19

(1) A late acceptance is nevertheless effective as an acceptance if
without delay the offeror so informs the offeree orally or dispatches a notice
to that effect.

(2) If the letter or document containing a late acceptance shows that it
has been sent in such circumstances that if its transmission had  been normal
it would have reached the offeror in due time, the late acceptance is effec-
tive as an acceptance unless, without delay, the offeror informs the offeree
orally that he considers his offer as having lapsed or dispatches a notice
to that effect.

Article 20

An acceptance may be withdrawn if the withdrawal reaches the offeror
before or at the same time as the acceptance would have become effective,

Article 21

A contract is concluded at the moment when an acceptance of an offer
is effective in accordance with the provisions of this Convention.

]

Article 22

For the purposes of Part II of this Convention an offer, declaration of
acceptance or any other indication of intention "reaches" the addressee when
it is made orally to him or delivered by any other means to him, his place of
business or mailing address or, if he does not have a place of business or
mailing address, to his habitual residence.
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PART ITI, SALES OF GOODS
Chapter I. General provisions
Article 23

A breach committed by one of the parties is fundamental if it results
in substantial detriment to the other party unless the party in breach did
not foresee and had no reason to foresee such a result.

Article 24

» A declaration of avoidance of the contract is effective only if made by
notice to the other party.

Article 25

Unless otherwise expressly provided in Part III of this Convention, if
any notice, request or other communication is given by a party in accordance
with Part III and by means appropriate in the circumstances, a delay or error
in the transmission of the communication or its failure to arrive does not
deprive that party of the right to rely on the communication,

Article 26

I1f, in accordance with the provisions of this Convention, one party is
entitled to require performance of any obligation by the other party, a court
is not bound to enter a judgment for specific performance unless the court
could do so under its own law in respect of similar contracts of sale not
governed by this Convention.

Article 27

(1) A contract may be modified or abrogated by the mere agreement of
the parties.

(2) A written contract which contains a provision requiring any modifi-
cation or abrogation to be in writing may not be otherwise modified or abro-
gated. However, a party may be precluded by his conduct from asserting such
a provision to the extent that the other party has relied on that conduct.

Chapter II. Obligations of the seller
Article 28
The seller must deliver the goods, hand over any documents relating

thereto and transfer the property in the goods, as required by the contract
and this Convention.
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Section I. Delivery of the goods and handing over of documents
Article 29

If the seller is not bound to deliver the goods at any other particular
place, his obligation to deliver consists:

(a) if the contract of sale involves carriage of the goods——-in handing
the goods over to the first carrier for transmission to the buyer;

(b) if, in cases not within the preceding subparagraph, the contract
relates to specific goods, or unidentified goods to be drawn from a specific
stock or to be manufactured or produced, and at the time of the conclusion
of the contract the parties knew that the goods were at, or were to be manu-
factured or produced at, a particular place--in placing the goods at the
buyer's disposal at that place;

(¢) in other cases——in placing the goods at the buyer's disposal at the
place where the seller had his place of business at the time of the conclu-
sion of the contract.

Article 30

(1) If the seller is bound to hand the goods over to a carrier and if
the goods are not clearly marked with an address or are not otherwise
identified to the contract, the seller must send the buyer a notice of the
consignment which specifies the goods.

(2) 1f the seller is bound to arrange for carriage of the goods, he
mus t make such contracts as are necessary for the carriage to the place fixed
by means of transportation which are appropriate in the circumstances and
according to the usual terms for such transportation.

(3) If the seller is not bound to effect insurance in respect of the
carriage of the goods, he must provide the buyer, at his request, with all
available information necessary to enable him to effect such insurance.

Article 31

The seller must deliver the goods:

(a) if a date is fixed by or determinable from the contract, on that
date; or

(b) if a period of time is fixed by or determinable from the contract,
at any time within that period unless circumstances indicate that the buyer
is to choose a date; or

(c) in any other case, within a reasonable time after the conclusion of
the contract.

Article 32

If the seller is bound to hand over documents relating to the goods, he
must hand them over at the time and place and in the form required by the
contract,.
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Section II. Conformity of the goods and third party claims

Article 33

(1) The seller must deliver goods which are of the quantity, quality and
description required by the contract and which are contained or packaged in
the manner required by the contract. Except where otherwise agreed, the goods
do not conform with the contract unless they:

(a) are fit for the purposes for which goods of the same description
would ordinarily be used;

(b) are fit for any particular purpose expressly or impliedly made known
to the seller at the time of the conclusion of the contract, except where
the circumstances show that the buyer did not rely, or that it was unreason-
able for him to rely, on the seller's skill and judgment;

(c) possess the qualities of goods which the seller has held out to the
buyer as a sample or model;

(d) are contained or packaged in the manner usual for such goods.

(2) The seller is not liable under subparagraphs (a) to (d) of paragraph
(1) of this article for any non-conformity of the goods if at the time of the
conclusion of the contract the buyer knew or could not have been unaware of
such non-conformity.

Article 34

(1) The seller is liable in accordance with the contract and this
Convention for any lack of conformity which exists at the time when the risk
passes to the buyer, even though the lack of conformity becomes apparent
only after that time. :

(2) The seller is also liable for any lack of conformity which occurs
after the time indicated in paragraph (1) of this article and which is due
to a breach of any of his obligations, including a breach of any express
guarantee that the goods will remain fit for their ordinary purpose or for
some particular purpose, or that they will retain specified qualities or
characteristics for a specific period.

Article 35

If the seller has delivered goods before the date for delivery, he may,
up to that date, deliver any missing part or make up any deficiency in the
quantity of the goods delivered, or deliver goods in replacement of any
non—-conforming goods delivered or remedy any lack of conformity in the goods
delivered, provided that the exercise of this right does not cause the buyer
unreasonable inconvenience or unreasonable expense, The buyer retains any
right to claim damages as provided for in this Convention,

Article 36

(1) The buyer must examine the goods, or cause them to be examined,
within as short a period as is practicable in the circumstances.
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(2) If the contract involves carriage of the goods, examination may ‘be
deferred until after the goods have arrived at their destination.

(3) If the goods are redispatched by the buyer without a reasonable
opportunity for examination by him and at the time of the conclusion of the
contract the seller knew or ought to have known of the possibility of such
redispatch, examination may be deferred until after the goods have arrived
at the new destination.

Article 37

(1) The buyer loses the right to rely on a lack of conformity of the
goods if he does not give notice to the seller specifying the nature of the
lack of conformity within a reasonable time after he has discovered it or
ought to have discovered it.

(2) In any event, the buyer loses the right to rely on a lack of con-
formity of the goods if he does not give the seller notice thereof at the
latest within a period of two years from the date on which the goods were
actually handed over to the buyer, unless such time-limit is inconsistent
with a contractual period of guarantee.

Article 38

The seller is not entitled to rely on the provisions of articles 36 and
37 if the lack of conformity relates to facts of which he knew or could not
have been unaware and which he did not disclose to the buyer.

Article 39

(1) The seller must deliver goods which are free from any right or
claim of a third party, other than one based on industrial or intellectual
property, unless the buyer agreed to take the goods subject to that right
or claim. ‘

(2) The buyer does not have the right to rely on the provisions of this
article if he does not give notice to the seller specifying the nature of
the right or claim of the third party within a reasonable time after he
became aware or ought to have become aware of the right or claim.

Article 40

(1) The seller must deliver goods which are free from any right or
claim of a third party based on industrial or intellectual property, of which
at the time of the conclusion of the contract the seller knew or could not
have been unaware, provided that that right or claim is based on industrial
‘or intellectual property:

(a) under the law of the State where the goods will be resold or other-
wise used if it was contemplated by the parties at the time of the conclusion
of the contract that the goods would be resold or otherwise used in that
State; or
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(b) in any other case under the law of the State where the buyer has his
place of business.

(2) The obligation of the seller under paragraph (1) of this article
does not extend to cases where:

(a) at the time of the conclusion of the contract the buyer knew or could
not have been unaware of the right or claim; or

(b) the right or claim results from the seller's compliance with tech-
nical drawings, designs, formulae or other such specifications furnished by
the buyer.

(3) The buyer does not have the right to rely on the provisions of this
article if he does not give notice to the seller specifying the nature of the
right or claim of the third party within a reasonable time after he became
aware or ought to have become aware of the right or claim.

Section III. Remedies for breach of contract by the seller

Article 41

(1) If the seller fails to perform any of his obligations under the con-
tract and this Convention, the buyer may:

(a) exercise the rights provided in articles 42 to 48;

(b) claim damages as provided in articles 70 to 73.

(2) The buyer is not deprived of any right he may have to claim damages
by exercising his right to other remedies.

(3) No period of grace may be granted to the seller by a court or
arbitral tribunal when the buyer resorts to a remedy for breach of contract.

Ar;icle 42

(1) The buyer may require performance by the seller of his obligations™
unless the buyer has resorted to a remedy which is inconsistent with such
requirement., ‘

(2) If the goods do not conform with the contract, the buyer may require
delivery of substitute goods only if the lack of conformity constitutes a
fundamental breach and a request for substitute goods is made either in con-
junction with notice given under article 37 or within a reasonable time
thereaf ter.

Article 43

(1) The buyer may fix an additional period of time of reasonable length
for performance by the seller of his obligations.

(2) Unless the buyer has received notice from the seller that he will not
perform within the period so fixed, the buyer may not, during that period,
resort to any remedy for breach of contract. However, the buyer is not
deprived thereby of any right he may have to claim damages for delay in the
performance.



-68—

Article 44

(1) Unless the buyer has declared the contract avoided in accordance
with article 45, the seller may, even after the date for delivery, remedy at
his own expense any failure to perform his obligations, if he can do so
without such delay as will amount to a fundamental breach of contract and
without causing the buyer unreasonable inconvenience or uncertainty or reim-
bursement by the seller of expenses advanced by the buyer. The buyer retains
any right to claim damages as provided for in this Convention.

(2) 1f the seller requests the buyer to make known whether he will accept
performance and the buyer does not comply with the request within a reasonable
time, the seller may perform within the time indicated in his request. The
buyer may not, during that period of time, resort to any remedy which is
inconsistent with performance by the seller.

(3) A notice by the seller that he will perform within a specified period
of time is assumed to include a request, under paragraph (2) of this article,
that the buyer make known his decision.

(4) A request of notice by the seller under paragraphs (2) and (3) of
this article is not effective unless received by the buyer.

Article 45

(1) The buyer may declare the contract avoided:

(a) if the failure by the seller to perform any of his obligations under
the contract and this Convention amounts to a fundamental breach of contract;
or

(b) if the seller has not delivered the goods within the additional period
of time fixed by the buyer in accordance with paragaph (1) or article 43 or
has declared that he will not deliver within the period so fixed.

(2) However, in cases where the seller has made delivery, the buyer loses
his right to declare the contract avoided unless he has done so within a
reasonable time:

(a) in respect of late delivery, after he has become aware that delivery
has been made; or

(b) in respect of any breach other than late delivery, after he knew or
ought to have known of such breach, or after the expiration of any additional
period .of time fixed by the buyer in accordance with paragraph (1) of article
43, or after the seller has declared that he will not perform his obligations
within such an additional period.

Article 46

If the goods do not conform with the contract and whether or not the
price has already been paid, the buyer may declare the price to be reduced in
the same proportion as the value that the goods actually delivered would have
had at the time of the conclusion of the contract bears to the value that con-
forming goods would have had at that time., However, if the seller remedies
any failure to perform his obligations in accordance with article 44 or if he
is not allowed by the buyer to remedy that failure in accordance with that
article, the buyer's declaration of reduction of the price is of no effect.,
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Article 47

(1) If the seller delivers only a part of the goods or if only a part of
the goods delivered is in conformity with the contract, the provision of
articles 42 to 46 apply in respect of the part which is missing or which does
not conform.,

(2) The buyer may declare the contract avoided in its entirety only if
the failure to make delivery completely or in conformity with the contract
amounts to a fundamental breach of the contract.

Article 48

(1) If the seller delivers the goods before the date fixed, the buyer
may take delivery or refuse to take delivery.

(2) If the seller delivers a quantity of goods greater than that pro-
vided for in the contract, the buyer may take delivery or refuse to take
delivery of the excess quantity. If the buyer takes delivery of all or part
of the excess quantity, he must pay for it at the contract rate.

Chapter III. Obligations of the buyer
Article 49

The buyer must pay the price for the goods and take delivery of them as
required by the contract and this Convention.

Section I. Payment of the price
Article 50

The buyer's obligation to pay the price includes taking such steps and
complying with such formalities as may be required under the contract or any
relevant laws and regulations to enable payment to be made.

Article 51

If a contract has been validly concluded but does not state the price or
expressly or impliedly make provision for the determination of the price of
the goods, the buyer must pay the price generally charged by the seller at the
time of the conclusion of the contract. If no such price is ascertainable,
the buyer must pay the price generally prevailing at the aforesaid time for
such goods sold under comparable circumstances.

Article 52

If the price is fixed according to the weight of the goods, in case of
doubt it is to be determined by the net weight.
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Article 53

(1) If the buyer is not bound to pay the price at any other particular
place, he must pay it to the seller:

(a) at the seller's place of business; or

(b) if the payment is to be made against the handing over of the goods
or of documents, at the place where the handing over takes place.

(2) The seller must bear any increase in the expenses incidental to
payment which is caused by a change in the place of business of the seller
subsequent to the conclusion of the contract.

Article 54

(1) The buyer must pay the price when the seller places either the goods
or documents controlling their disposition at the buyer's disposal in accor-
dance with the contract and this Convention. The seller may make such pay-
ment a condition for handing over the goods or documents.

(2) If the contract involves carriage of the goods, the seller may dis-
patch the goods on terms whereby the goods, or documents controlling their
disposition, will not be handed over to the buyer except against payment of
the price.

(3) The buyer is not bound to pay the price until he has had an oppor-
tunity to examine the goods, unless the procedures for delivery or payment
agreed upon by the parties are inconsistent with his having such an
oppor tunity.

Article 55

The buyer must pay the price on the date fixed by or determinable from
the contract and this Convention without the need for any request or other
formality on the part of the seller. ’

Section II. Taking delivery
Article 56

The buyer's obligation to take delivery consists:

(a) in doing all the acts which could reasonably be expected of him in
order to enable the seller to make delivery; and

(b) in taking over the goods.

Section III. Remedies for breach of contract by the buyer
Article 57

(1) If the buyer fails to perform any of his obligations under the
contract and this Convention, the seller may:
(a) exercise the rights provided in articles 58 to 61;
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(b) claim damages as provided in articles 70 to 73.

(2) The seller is not deprived of any right he may have to claim damages
by exercising his right to other remedies.

(3) No period of grace may be granted to the buyer by a court or arbitral
tribunal when the seller resorts to a remedy for breach of contract,

Article 58

The seller may require the buyer to pay the price, take delivery or
perform his other obligations, unless the seller has resorted to a remedy
which is inconsistent with such requirement.

Article 59

(1) The seller may fix an additional period of time of reasonable length
for performance by the buyer of his obligations.

(2) Unless the seller has received notice from the buyer that he will not
perform within the period so fixed the seller may not, during that period,
resort to any remedy for breach of contract. However, the seller is not
deprived thereby of any right he may have to claim damages for delay in the
performance.

Article 60

(1) The seller may declare the contract avoided:

(a) if the failure by the buyer to perform any of his obligations under
the contract and this Convention amounts to a fundamental breach of contract;
or

(b) if the buyer has not, within the additional period of time fixed by
the seller in accordance with paragraph (1) or article 59, performed his
obligation to pay the price or taken delivery of the goods, or if he has
declared that he will not do so within the period so fixed.

(2) However, in cases where the buyer has paid the price, the seller
loses his right to declare the contract avoided if he has not done so:

(a) in respect of late performance by the buyer, before the seller has
become aware that performance has been rendered; or

(b) in respect of any breach other than late performance, within a
reasonable time after he knew or ought to have known of such breach, or
within a reasonable time after the expiration of any additional period of
time fixed by the seller in accordance with paragraph (1) of article 59, or
the declaration by the buyer that he will not perform his obligations within
such an additional period.

Article 61
(1) If under the contract the buyer is to specify the form, measurement

or other features of the goods and fails to make such specification either on
the date agreed upon or within a reasonable time after receipt of a request
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from the seller, the seller may, without prejudice to any other rights he
may have, make the spefication himself in accordance with any requirement
of the buyer that may be known to him.

(2) If the seller makes the specification himself, he must inform the
buyer of the details thereof and must fix a reasonable time within which the
buyer may make a different specification. If the buyer fails to do so after
the receipt of such a communication, the specification made by the seller is
binding.

Chapter IV. Provisions common to the obligations of the seller and
of the buyer

Section I. Anticipatory breach and installment contracts
Article 62

(1) A party may suspend the performance of his obligations if it is
reasonable to do so because, after the conclusion of the contract, a serious
deterioration in the ability to perform or in the creditworthiness of the
other party or his conduct in preparing to perform or in actually performing
the contract gives good grounds to conclude that the other party will not
perform a substantial part of his obligations.

(2) If the seller has already dispatched the goods before the grounds
described in paragraph (1) of this article become evident, he may prevent the
handing over of the goods to the buyer even though the buyer holds a document
which entitles him to obtain them. This paragraph relates only to the rights
in the goods as between the buyer and the seller.

(3) A party suspending performance, whether before or after dispatch of
the goods, must immediately give notice to the other party thereof and must
continue with performance if the other party provides adequate assurance of
his performance.

Article 63

If prior to the date for performance of the contract it is clear that one
of the parties will.commit a fundamental breach, the other party may declare
the contract avoided.

Article 64

(1) In the case-of a contract for delivery of goods by installments, if
the failure of one party to perform any of his obligations in respect of any
installment constitutes a fundamental breach with respect to that installment,
the other party may declare the contract avoided with respect to that
installment,

(2) If one party's failure to perform any of his obligations in respect
of any installment gives the other party good grounds to conclude that a
fundamental breach will occur with respect to future installments, he may
declare the contract avoided for the future, provided that he does so within
a reasonable time.
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(3) A buyer, avoiding the contract in respect of any delivery, may, at
the same time, declare the contract avoided in respect of deliveries already
made or of future deliveries if, by reason of their interdependence, those
deliveries could not be used for the purpose contemplated by the parties at
the time of the conclusion of the contract.

Section II. Exemptions
Article 65

(1) A party is not liable for a failure to perform any of his obligations
if he provides that the failure was due to an impediment beyond his control
and that he could not reasonably be expected to have taken the impediment into
account at the time of the conclusion of the contract or to have avoided or
overcome it or its consequences.,

(2) 1If the party's failure is due to the failure by a third person whom
he has engaged to perform the whole or a part of the contract, that party is
exempt from liability only if he is exempt under paragraph (1) of this article
and if the person whom he has engaged would be so exempt if the provisions of
that paragraph were applied to him.

(3) The exemption provided by this article has effect only for the period
during which the impediment exists.

(4) The party who fails to perform must give notice to the other party
of the impediment and its effect on his ability to perform. If the notice is
not received within a reasonable time after the party who fails to perform
knew or ought to have known of the impediment, he is liable for damages
resul ting from such non-receipt.

(5) Nothing in this article prevents either party from exercising any
right other than to claim damages under this Convention.

Section III., Effects of avoidance
Article 66

(1) Avoidance of the contract releases both parties from their obliga-
tions thereunder, subject to any damages which may be due. Avoidance does
not affect any provisions of. the contract for the settlement of disputes or
any other provision of the contract governing the respective rights and ob-
ligations of the parties consequent upon the avoidance of the contract.

(2) 1f one party has performed the contract either wholly or in part,
he may claim from the other party restitution of whatever he has supplied
or paid under the contract. If both parties are bound to make restitution,
they must do so concurrently,

Article 67

(1) The buyer loses his right to declare the contract avoided or to
require the seller to deliver substitute goods if it is impossible for him to
make restitution of the goods substantially in the condition in which he
received them,
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(2) Paragraph (1) of this articles does not apply:

(a) if the impossibility of making restitution of the goods or of making
restitution of the goods substantially in the condition in which he received
them is not due to an act or omission of the buyer; or

(b) if the goods or part of the goods have perished or deteriorated as a
result of the examination provided for in article 36; or

(c¢) if the goods or part of the goods have been sold in the normal course
of business or have been consumed or transformed by the buyer in the course
of normal use before he discovered the lack of conformity. or ought to have
discovered it,

Article 68

The buyer who has lost the right to declare the contract avoided or to
require the seller to deliver substitute goods in accordance with article 67
retains all other remedies.

Article 69

(1) If the seller is bound to refund the price, he must also pay interest
thereon from the date on which the price was paid.

(2) The buyer must account to the seller for all benefits which he has
derived from the goods or part of them:

(a) if he must make restitution of the goods or part of them; or

(b) if it is impossible for him to make restitution of all or part of the
goods or to make restitution of all or part of the goods substantially in

the condition in which he received them, but he has nevertheless declared
the contract avoided or required the seller to deliver substitute goods.

Section IV. Damages
Article 70

Damages for breach of contract by one party consist of a sum equal to the
loss including loss of profit, suffered by the other party as a consequence
of the breach. Such damages may not exceed the loss which the party in
breach foresaw or ought to have foreseen at the time of the conclusion of the
contract, in the light of the facts and matters which he then knew or ought
to have known, as a possible consequence of the breach of contract.

Article 71

If the contract is avoided and if, in a reasonable manner and within a
reasonable time after avoidance, the buyer has bought good in replacement or
the seller has resold the goods, the party claiming damages may recover the
difference between the contract price and the price in the substitute trans-
action and any further damages recoverable under the provisions of article 70.
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Article 72

(1) If the contract is avoided and there is a current price for the
goods, the party claiming damages may, if he has not made a purchase or resale
under article 71, recover the difference between the price fixed by the con-
tract and the current price at the time he first had the right to declare the
contract avoided and any further damages recoverable under the provisions of
article 70.

(2) For the purposes of paragraph (1) of this article, the current price
is the price prevailing at the place where delivery of the goods should have
been made or, if there is no current price at that place, the price at another
place which serves as a reasonable substitute, making due allowance for dif-
ferences in the cost of transporting the goods.

Article 73

The party who relies on a breach of contract must take such measures as
are reasonable in the circumstances to mitigate the loss, including loss of
profit, resulting from the breach. If he fails to take such measures, the
party in breach may claim a reduction in the damages in the amount which
should have been mitigated.

-Section V., Preservation of the goods
Article 74

If the buyer is in delay in taking deliver of the goods and the seller
is either in possession of the goods or otherwise able to control their dis-
position, the seller must take such steps as are reasonable in the circum—
stances to preserve them., He may retain them until he has been reimbursed
his reasonable expenses by the buyer.

Article 75

(1) If the goods have been received by the buyer and he intends to
reject them, he must take such steps as are reasonable in the circumstances
to preserve them. He may retain them until he has been reimbursed his
reasonable expenses by the seller.

(2) If goods dispatched to the buyer have been placed at his disposal
at their destination and he exercises the right to reject them, he must take
possession of them on behalf of the seller, provided that he can do so without
payment of the price and without unreasonable inconvenience or unreasonable
expense, This provision does not apply if the seller or a person authorized
to take charge of the goods on his behalf is present at the destination.

Article 76

The party who is bound to take steps to preserve the goods may deposit

them in a warehouse of a third person at the expense of the other party
provided that the expense incurred is not unreasonable,
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Article 77

(1) The party who is bound to preserve the goods in accordance with
articles 74 or 75 may sell them by any appropriate means if there has been an
unreasonable delay by the other party in taking possession of the goods or in
taking them back or in paying the cost of preservation, provided that notice
of the intention to sell has been given to the other party.

(2) If the goods are subject to loss or rapid deterioration or their
preservation would involve unreasonable expense, the party who is bound to
preserve the goods in accordance with articles 74 or 75 must take reasonable
measures to sell them. To the extent possible he must give notice to the
other party of his intention to sell.

(3) The party selling the goods has the right to retain out of the pro-
ceeds of sale an amount equal to the reasonable expenses of preserving the
goods and of selling them. He must account to the other party for the balance.

Chapter V. Passing of risk
Article 78

Loss or damage to the goods after the risk has passed to the buyer does

not discharge him from his obligation to pay the price, unless the loss or
damage is due to an act or omission of the seller.

Article 79

(1) 1f the contract of sale involves carriage of the goods and the seller
is not required to hand them over at a particular destination, the risk passes
to the buyer when the goods are handed over to the first carrier for trans-
mission to the buyer. If the seller is required to hand the goods over to a
carrier at a particular place other than the destination, the risk does not
pass to the buyer until the goods are handed over to the carrier at that
place. The fact that the seller is authorized to retain documents controlling
the disposition of the goods does not affect the passage of risk.

(2) Nevertheless, if the goods are not clearly marked with an address or
otherwise identified to the contract, the risk does not pass to the buyer
until the seller sends the buyer a notice of the consignment which specifies
the goods.

Article 80

The risk in respect of goods sold in transit is assumed by the buyer
from the time the goods were handed over to the carrier who issued the docu-
ments controlling their disposition. However, if at the time of the conclu-
sion of the contract the seller knew or ought to have known that the goods
had been lost or damaged and he has not disclosed such fact to the buyer,
such loss or damage is at the risk of the seller.
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Article 81

(1) In cases not covered by articles 79 and 80 the risk passes to the
buyer when the goods are taken over by him, or if he does not do so in due
time, from the time when the goods are placed at his disposal and he commits
a breach of contract by failing to take delivery.

(2) 1f, however, the buyer is required to take over the goods at a place
other than any place of business of the seller, the risk passes when
delivery is due and the buyer is aware of the fact that the goods are placed
at his disposal at that place.

(3) If the contract relates to a sale of goods not then identified, the
goods are deemed not to be placed at the disposal of the buyer until they
have been clearly identified to the contract.

Article 82

If the seller has committed a fundamental breach of contract, the pro-
visions of article 79, 80 and 81 do not impair the remedies available to the
buyer on account of such breach.

Article (X)

A Contracting State whose legislation requires a contract of sale to be
concluded in or evidenced by writing may at the time of signature, ratifica-
tion or accession make a declaration in accordance with article 11 that any
provision of article 10, article 27, or Part II of this Convention, which
allows a contract of sale or its modification or abrogation or any offer,
acceptance, or other indication of intention to be made in any form other
than in writing shall not apply where any party has his place of business in
a Contracting State which has made such a declaration.



