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On June 18, 1985, the U.S. Court of Appeals for the District of Columbia
Circuit handed down its decision in International Union, U.A.,W. v. N.L.R.B. 1
In affirming the rehearing decision of the new Reagan majority on the Board,
the D.C. Circuit Court has reestablished the employer's right to allocate work
between union and non-union operations. This comment examines the context
within which this decision was made, and the possible consequences for labor-
management relations.

HISTORICAL OVERVIEW

Labor Law, Policy, and Politics.~--Labor Law provides one of the classic
examples of the impact of political and social philosophy on judicial and
administrative decision-making.” From the earliest state casgs holding that
labor unions were criminal conspiHacies under the common law,~ through the use
and abuse of the labor injunction and the New Deal protect%ve legislation,
to the very recent U.S. Supreme Court decision in Bildisco, the role of labor
unions in the American economy has been a subject of continuing debate., Free-
market economists view labor as just another factor on the productive process,
whose price and terms should be subjgct to the same sort of market adjustments
as raw materials and physical plant. This view is of course accurate in the
broad sense; the cost of labor is a factor (and a very sizable one in many
cases) in the price of the final product. But, carried to an extreme, this
view overlooks the equally valid point that the labor "factor" consists of
human beings. Individual employees worry about adequate pay, unequal
treatment, and loss of their jobs. Those with relatively low-level skills, in
particular, usually feel that they can not negotiate as equals with the
managers representing their giant-industry employer. Without some form of
protection, the ghreat of discriminatory treatment, including loss of the job,
is ever-present.

Labor unions present themselves as the protector of, and negotiator for,
the individual employees. Most people, including moss economists, would agree
that this is, or can be, a legitimate union function. Even many managers may
find bargaining once with the union preferable to bargaining individually with
several thousand employees. A union contract with a time-in-grade salary
schedule may be considerably easier to administer than a personnel policy
which attempts to evaluate individual productivity. Agreement on the
legitimacy of these basic union functions, however, still leaves open the
questions of what are legitimate union tactics and how to ensure internal
union democracy.

The majority view on the legitimacy of basic union objectives found early
expression in the celebrated Massachusetts18ase, Commonwealth v, Hunt, which

rejected the criminal conspiracy doctrine. Nearly a century later, after a
sorry tale of brutalization and exploita%}on, bloody strikes, and court 12
injunctions, Congress finally responded. The Norris-LaGuardia Act of 1932

effectively prohibited the U.S. District Courts from issuing injunctions1&n
labor disputes.13 The National Labor Re%gtions Act of 1935 (Wagner Act) ' was
one of the centerpieces of the New Deal. In part as a result of this
legislative sggnsorship, labor union membership ??d power increased
dramati$§lly. The Social Security Act of 1935 ' and the Labor Standards Act
of 1938~ were also designed to improve the workers' economic well-being, but

had only a more indirect impact on the union movement.
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In the aftermath of World War II, a w?ge of strikes triggered a call for
a re-examination of national labor policy. Following extended and heated
debatg0 the Republican-controlled 80th Congress passed the Taft-Hartley Act of
1947, President Truman vetoed the bill, but it had originallye?een adopted
by large majorities in both Houses, and his veto was overridden, Taft-
Hartley became on§2of Truman's favorite targets during the presidential
campaign of 1948, aag he refused to invoke its provisions to deal with the
steel strike in 1952, That refusal resulted in the Youngstown Sheet & Tube
case, gpe of the U.S. Supreme Court's major expositions of presidential
power.

Almost by definition, the union solution to personnel matters involves a
lock-step, monolithic approach, with very limited room for individualism. In
many unions, this need to present a united front to employers has led to an
unwillingness to tolerate dissent internally, as well., For many unions,
"union democggcy" has been an ideal much talked about but seldom
implemented. Bossism, corruption, anSGracketeering have been and continue
to be widespread in the labor movement. Lengthy televised hearings by the
McClellan Senate Subcommittee durigg the late 1950s exposed many Amerigans to
these problems for the first time. The Landrum-Griffin Act of 1959~ was
the result of these hearings.

Statutory Inconsistencies--The conflicting philosophies and objectives of
the three major pieces of labor relations legislation (Wagner, Taft-Hartley,
Landrum-Griffin) have resulted in some notable disharmonies in our basic
national statute govern%ag labor law. There are exceptions to exceptions, and
provisos to everything. Labor unions are free to do their thing,
"except...," "unless,.," but "provided, however...." Not surprisingly, these
areas of statutory disharmony are mirrored in the decisions of the National
Labor Relations Board and the courts. Equally unsurprising is the fact that
board members and judges with different perceptions of la§8r unions have
combined these exceptions and provisos in different ways. A seemingly clear
statutory rule that labor unions can not "restrain or coerce" their members'
"right to refrain from any or all" concerted activities was held not to have
been vio§?ted when a union fined its members who crossed a picket line to go
to work. A majority of the Supreme Court held that such fines were
permissible because of a proviso which permits a union "to prescribe its ogg
rules with respect to the acquisition or retention of membership therein."

Changes in membership on the Board and the courts can thu§3produce shifts
in the rules of the game, often quite basic and dramatic ones. The Nixon
Supreme Court and the Reagan NLRB have recently combined to generate a change
of potentially enormous significance., At issue is a company's right to shift
work from a union to a non-union plant without getting the union's agreement
prior to making the change,

SCOPE OF THE DUTY TO BARGAIN

Basic Approach.--Section 8(a)(5) of the NLRA makes an employer's refusal
to bargain with the union chosen by his employees an unfair labor practice.
Section 9(a) makes the union the exclusive bargaining representative for
"rates of pay, wages, hours of employment, or other conditions of employment."
The NLRB and the courts have generally taken a very broad view of this
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requirement, and have required bargaining on nearly any topic which might
arguably impact on the working environment. In Ford Motor Co. v. NLRB, for
example, the Board and the courts ordered Ford to bargain with the UAW over
the prices 53 be charged by an independent caterer who was selling food in the
Ford plant. The Board and the courts have also generally required
disclosure by the employer of any information or economic data which might be
helpful to the union in its bargaining or representation functions. The
employer has also been required to participate in the bargaining process in a
meaningful way. GE was held to have violated its duty to bargain when it made
its "last, best" offer initially, and then tried to communicate with the 35
employees directly, indicating that the first offer was all it could afford.
Generally, in making these determinations, the courts have tended to defer to
the Board's "expertise," and have refused to overturn Board orders3éf they
were supported by "substantial evidence in the record as a whole." It is
fair to say that the Board and the courts have interpreted the scope of the
duty to bargain very broadly.

Two Landmark Cases on Management Rights.--The bargaining requirement
poses a significant restraint to an employer's attempts to respond to economic
conditions., To what extent is an employer duty bound to discuss proposed
production changes with his employees' chosen union prior to implementing
them? The U.S. Supreme Cgvrt addressed thiggproblem in two landmark cases in
the mid-1960s--Fibreboard~" and Darlington.

In Fibreboard, a majority of the Court felt that the employer had
violated its statutory duty to bargain by contracting out work from the
bargaining unit without discussing the change with the union. There was a
union contract in force at the time, and many of the employees covered by the
contract lost their jobs as a result of the subcontracting. The Court held
that such subcontracting is a "mandatory" subject of collective bargaining,
i.e., that it must be discussed with the union prior to implementation.

The Company's decision to contract out the maintenance work

did not alter the Company's basic operation., The maintenance

work still had to be performed in the plant. No capital

investment was contemplated; the Company merely replaced

existing employees with those of an independent contractor to

do the same work under similar conditions of employment.

Therefore, to require the employer to bargain about the matter

would not significantly abridge his freedom to manage his

business.

39

As a result of this failure to bargain, the employer was required to resume
the maintenance operation, to rehire the laid-off employees, with back pay,
and to bargain with the union before subcontracting.

The management decision at issue in the other classic case was much more
serious: to close the entire plant. When the Textile Workers Union won a
bitterly contested election to organize the plant at Darlington, South
Carolina, ﬂanagement decided to close the plant rather than to bargain with
the union. The NLRB found a violation of section 8(a)(3)--employer
discrimination dﬁ?igned to discourage union membership, and of 8(a)(5)-~the
duty to bargain, On the basis that the Darlington plant, although owned by
a separate corporation, was in reality part of a larger conglomerate, the U.S.
Supreme Court agreed that a partial closing could be an unfair labor practice,
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if motivated by a desire to "chill unionism" at the employer's other
locations. The case was remanded to the Board for a finding on the motivation
question, After a careful examination of the timing of events and the
statements made, the Board did find an anti-union motive, and ordered back pay
and rehiring remedies. In its opinion, however, the U.S. Supreme Court had
said that the closing of 35 entire business, for whatever motive, could not be
an unfair labor practice. In other words, even if the employer's sole
motivation for closing was to avoid dealing with a union, there could be no
unfair labor practices,

ADJUSTING TO THE NEW ECONOMY

Historically, U.S. industry has called its own shots, largely in
isolation from the rest of the world economy. To be sure, we traded with
other nations, but usually on our own terms. With our massive domestic
market, producers worried about foreign competition only as incidental
intruders. In the 1970s and 1980s, this view has had to be radically changed.
The reality of effective foreign competition in our domestic market has
brought a rude awakening. Flexibility and productivity are the watchwords.
There are no guarantees, and management must be prepared to respond quickly to
marketplace conditions. These changes in the national economic structure have
brought concomitant changes in the labor relations field.

Partial Closing: FNMC.--Given the dynamic nature of the U.S. economy, it
was only a question of time until the Board and the courts would have to deal
with the really tough variation on Darlington: a partial closing not based on
any anti-union motivation. That situation was presented by First National
Maintenance Corporation, which had unilaterally decided to terminate its
serv&ges to one customer, and had laid off the employees working on that
job, FNMC provided cleaning and maintenance services under individual
contracts with its customers. After financial and other difficulties with one
customer, the Greenpark nursing home, FNMC decided to terminate its service
contract, and so notified Greenpark. Meanwhile, the Hospital and Health Care
Employees' union had won a representation election among FNMC's employees on
the Greenpark job. FNMC did not respond to the union's request for a
bargaining meeting, but instead notified its Greenpark employees that their
jobs had ended. The union filed charges with the NLRB, alleging violations of
sections 8(a)(1) and 8(a)(5). The administrative law judge found in favor of
the union, and recommended an order requiring FNMC to bargain about the
decision, not just its effects, and to pay wages until the parties reached an
agreemﬁnt, or an impasse, or until the union failed to bargain in good
faith. The Board adopted these recommendations, and also required FNMC to
rehire the discharged employees for other jobs, if necessary by dischargin§5
subsequently-hired workers, if the Greenpark contract were not reinstatﬁg.

The Court of Appeals for the Second Circuit enforced the Board's order.

Withugustices Brennan and Marshall dissenting, the U.S. Supreme Court
reversed. Writing for the majority, Justice Blackmun reviewed the policy
objectives underlying the passages of the NLRA: "the establishment and
maintenance of industrial peace to preserve the flow of interstate commerce,"
through the use of "collective bargaining as a method of defusing and
channeling conflict between labor and management." Nevertheless, said
Blackmun, in what is sure to become an oft-quoted passage, "Congress had no
expectation that the elected union representative would become an equal
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partner in theugunning of the business enterprise in which the union's members

are employed." Surely that is a fair and rational statement. '"Despite the
deliberate open-endedness of the statutory language, there is 35 undeniable
limit to the subjects about which bargaining must take place." FNMC's

decision here is not really about "the terms and conditions of employment,"
but rather about whether to continue an unprofitable operation., Certainly a
decision about the scope and direction of the business impacts on the
employment relationship, but so might a decision on an advertising campaign,
or on a new product line, There is no question that the employer has the duty
to bargain over the effects of its shut-down decision; the issue is whether it
must bargain over the decision itself, before implementation,

Blackmun thought a balance had to be struck: "(I)n view of an employer's
need for unencumbered decision-making, bargaining over management decisions
that have a substantial impact on the continued availability of employment
should be required only if the benefit, for labor-management relations and the
collective bargaining process, outweights the burden placed on the conduct of
the business." These discharged workers were not being replaced by others,
a key distinetion from the Fibreboard case. Here the employer had simply
decided not to engage in one particular (unprofitable) operation. If an
employer can not be forced to stay in business even if its only motive in
closing is to avoid dealing with a union (Darlington), how can it logically
follow that an employer be required to bargain over continuing an unprofitable
operation until the union is satisfied with the decision to close? Blackmun
and the majority did not think that such an economically-motivated decision
could be an unfair labor practice.

Runaway Shops: a Significant Reversal.--So-called "runaway shops" may
occur in two rather different contexts. The first involves the shutting down
of an existing unionized plant and the start-up of a new plant in a location
less favorable to unionization (usually a southern state). The second
situation is simply a shifting of work from a union plant to an existing non-
union plant., This g?cond situation was involved in U.A.W. v. N.L.R.B.
(Milwaukee Spring).

Illinois Coil Spring Company decided to move its assembly operations
formerly conducted at its Milwaukee Division to its McHenry Division. The
labor costs at Milwaukee were $8.00 an hour in wages and $2.00 an hour in
fringe benefits; at McHenry, $4.50 in wages and $1.35 in fringes. A labor
contract was in force at Milwaukee but not at McHenry. Illinois did bargain
with its Milwaukee union about the change, by asking for wage concessions in
order to keep the Milwaukee location viable. After the union rejected any
concessions, Illinois did begin to relocate its assembly operations, There
had also been a prior relocation of jobs from another facility, but no unfair
labor practice charges had been filed in that instance,

The union alleged an illegal violation of an existing collective
bargaining agreement, in violation of section 8(d) and 8(a)(1), (3), and (5).
Illinois claimed that the union had waived any right to object to such changes
through language in the contract, and that, in any case, it had committed no
unfair labor practice since it had initially bargained about the change and
was ready and willing to bargain about the effects of the change.

Milwaukee Spring I.--The Board initially found that Illinois had violated

section 8(d) by making a unilateral change in the terms and conditions of
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employmegg, during the term of the contract, without the other party's
consent, The then existing majority distinguished The University of Chicago
case, where the U.S. Seventh Circuit had denied enforcement of a Board order
in a situation where work had been shifted "to raise the quality of work at
issue to a level in keeping with §§e high standards demanded by the
University's professional staff." This initial decision was based in large
part on Los Angeles Marine Hardware Co., where the U.S, Ninth Circuit held
that "repudiation of mandatory contractual terms without the union's consent
during the term of the contract is not excused because theSEmployer acted in
good faith or was motivated solely by economic necessity." This initial
decision was reached despite a "management rights" clause in the contract
which read as follows:

Except as expressly limited by the other Articles of this
Agreement, the Company shall have the exclusive right to
manage the plant and business and direct the working forces.

These rights include, but are not limited to, the right to
plan, direct and control operations, to determine the opera-
tions or services to be performed in or at the plant or by the
employees of the Company, to establish and maintain production
and quality standards, to schedule the working hours, to hire,
promote, demote and transfer, to suspend, discipline or dis-
charge for just cause or to relieve employees because of lack
of work or for other legitimate reasons, to introduce new and
improved methods, materials or facilities, or to change
existing methods, materials or f‘acilities.55

Incredibly, the Board initially decided that this language did not
"expressly" grant the Company the right to move work from the Milwaukee
facility to the McHenry facility. The management rights clause specifically
states that the Company has the right "to determine to operations or services
to be performed at or in the plant," but the Board decided that just meangéthe
right to determine "whether, and how, its products will be manufactured."

The Board glossed over the contract language which gave the Company the right
"to relieve employees because of lack of work or for other legitimate
reasons." There was no further work at the Milwaukee facility, so the union
workers were "relieved," as per the contract. There was no question that the
substantial savings on labor costs was indeed a "legitimate reason" for
shifting the work, but the Board ignored this language as well. Most
exasperating is the cavalier treatment given to the last phrase of the quoted
contract language: "or to change existing methods, materials or facilities."
The Board %%self, in announcing its order speaks of the "Milwaukee Spring
facility." The contract language clearly gives the Company the right to
change existing facilities, and they have done so--from one "facility" to
another "facility." Apparently these Board members would have us believe that
the contract clause permitted the introduction of machinery at one facility
which might result in some job losses, but not the transfer of work from one
facility to a more efficient one., To say the least, such a reading of the
contract clause is a narrow and tortured one, if not out and out sophistry.

Milwaukee Spring II.--When the three Board members (Van de Water,
Fanning, and Jenkins) who had made this initial decision were replaced, the
new Reagan Board took the unusual step of asking that the case be returned to
itrby the Seventh Circuit Court.

(Dotson is now Chairman; Zimmerman,



~T=

Hunter, and Dennis were aggointed; one vacancy remains,) With Zimmerman
filing a lengthy dissent, the new majority held that the Company had not
violated section 8(d) of the NLRA by moving the work hergoinvolved, nor
section 8(a)5, since it had bargained over the decision,

The new majority almost totally rejected the prigq analysis, It agreed
with two6Brior Court of Appeals decisions, Boeing Co.  and University of
Chicago, which had refused to enforce Board orders. In each of these cases,
the Court of Appeals had said that a "recognition clause" did not imply an
agreement on work preservation., The union was merely being recognized as the
bargaining representative for existing employees; there was no implied promise
that those employees would have those jobs, at that location, for all time to
come, The parties could, of course, have drafted and included a work-
preservation clause--but they had not done so. (Rather the opposite, as the
management rights clause make clear!)

It is not this second decision that overturns years of NLRB law; the
first decision in this case had done that., The new majority cited the 1966
NLRB decision in Ozark Trailers, where the Board had said g?at the duty to
bargain does not include a duty to agree, only to discuss. "If such ggforts
fail, the employer is wholly free to make and effectuate higsdecision." he
new majority disagreed with prior Board decisions in Boeing g?d Chicago,

and with the Board and Court of Appeals in Los Angeles Marine. It quoted
the Seventh Circuit Court of Appeals in Chicago, as follows:

(U)nless transfers are specifically prohibited by the
bargaining agreement, an employer is free to transfer work out
of the bargaining unit if: (1) the employer complies with the
Fibreboard Paper Products v. NLRB, 379 U.S. 203, 57 LRRM
2609... (1964), by bargaining in good faith to impasse; and
(2) the employer is not motivated by anti-union animus,
Textile Workers v. Darlington Mfg. Co., 380 U.S. 263, 58 LRRM
2657 .. (1965)."68

The new majority then ex8§essly overruled the inconsistent Board decisions in
these three prior cases,

The new majority also said there could be no violation of section
8(a)(3)-=-"discrimination in regard to hire or tenure of employment"--where
there Wa§ no violation of section 8(a)(5), and admittedly, no anti-union
animus.

The majority felt its decision would encourage the bargaining process;
member Zimm?Tman, in dissent, felt the decision would destroy collective
bargaining.

U.,AW. v. N.L.R.B.-=Writing for a unanimous panel, Judge Harry Edwards
totally rejected the union's arguments., He emphasized the employer's good
faith economic motivation and lack of anti-union animus. The employer had
told the union that it needed relief from the provisions of the collective
agreement; it had bargained with the union about the relocation of work; and
it had moved the work to the non-union facility only when the union had
refused to make economic concessions. The employer remained ready to
negotiate over the effects of the change. As Judge Edwards restated the
precise issue presented to the Board, the answer seems almost self-evident:
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[Wlhether an employer, after engaging in decision
bargaining and while offering to engage in further
effects bargaining, may, without union consent,
relocate bargaining unit work during the term of an
existing collective bargaining agreement from its
unionized facility to its nonunionized facility, and
lay off employees, solely because of comparatively
higher labor costs in the collective bargaining
agreement at the unionized facility which the Union
declined to modif‘y.72

Judge Edwards' focus was a bit different than that of the Board majority.
He agreed that the employer's duty to bargain does not end with the signing of
a collective agreement. But, he said, "During the term of a contract ..., the
scope of the duty to bargain over a particular mandatory subject depends upon
whether that subject is 'contained in' the contract." If a mandatory subject
is not contained in the contract, "an employer must bargain in good faith to
impasse with the union representatives; if no agreement is reached, the
employer may unilaterally implement its barggining proposal with respect to
the matter not contained in the agreement." Conversely, if the matter is
contained in the agreement, "section 8(d) prohibits an employer from altering
contractual terms concerning mandatory subjects of bargaining during th7ulife
of a collective bargaining agreement without the consent of the union,"
This initial statement of the rules seems to indicate that the crucial
decision is whether a matter is "contained in" the collective contract. As
Edwards' opinion proceeds, that assumption proves to be only partially
correct.

Mandatory subjects may become "contained in" an agreement either through
explicit statement, as for example a wage provision, or through a "zipper
clause," which "purports to close out bargaining during the contract term and
to make the writt?g contract the exclusive statement of the parties' rights
and obligations." Where there is a zipper clause, Edwards says,
it "has the effect of incorporating all possible topics of bargaining--both
those actually discussed and th9ge neither discussed nor contemplated during
bargaining-~-into the contract." With a zipper clause, then, neither party
can force the other to bargain over any mandatory subject, nor unilaterally
implement any change, even after bargaining to impasse.

The contract involved in this case did contain a zipper clause7 but it
also contained the "management rights" clause discussed previously. T The
union thus was not required to bargain with the company over the midterm wage
concessions, but in any case it had done so voluntarily. Nor could the
company implement the wage changes unilaterally, even after bargaining to
impasse, since wages were a matter "contained in" the contract. The company,
however, did not in fact change the agreed wages, so there could be no section
8(d) violation on that basis,

As to the legality of the company's decision to relocate the work,
Edwards' analysis was a bit more complex, He said that the parties and the
Board had somewhat obscured the "contained 195 issue, but he was clear that
the relocation did not violate the contract. The Board had expressly found
that no term of the contract restricted relocation decisions. Moreover,
"[tIhe Union does not contest this contractual right, nor does it argue that
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the contraﬁa was violated or modified in any other way by the relocation
decision.” Said Edwards, "it is undisputed that the Company acted
consistently with the contract in deciding to relocg&e, and thus did not
modify the agreement in violation of section 8(d)."

If the employer has acted in good faith, if there's no anti-union animus,
if the employer has made no improper modifications in the contract's wage
structure, if the union concedes that the employer had the right to relocate
the work, and if the employer is ready to bargain over the effects of the
relocation, what's the problem? The union argued that the employer's (lawful)
request for wage concessions, when coupled with its announced intention to
move the work (lawfully), amounted to a violation of section 8(d)! According
to the union, since the employer could not force the wage concessions by
locking out the employees, nor implement wage changes unilaterally, it should
also be prohibited by section 8(d) from bringing any sort of "economic
pressure" to bear on the union,

Edwards completely rejected this theory as "untenable." "First, we
cannot see how two rights can make a wrong. Second, we can find no support
for the UAW's proposition that section 8(d) condemns any midterm behavior by
one party to a contract that results in the other party feeling 'economic
pressure' to bargain over modifications., The plain language of the statute
proscribes only lockouts and strikes. Nothing in the rest of section 8(d),
nor the Act's legislative history, pegfuades us that the Union's expansive
reading of section 8(d)4 is correct." The two cases cited by the Union did
not support its position, sings they "both concern strikes by employees, not
generic 'economic pressure',"

Edwards' discussion of the policy reasons for permitting such
modifications of the collective bargaining agreement is worth quoting in full.

In the absence of antiunion animus, it is lawful--and
indeed common in this era of concession bargaining--for
one party to a collective bargaining agreement to
propose, midterm, the trade of a right it has under the
contract for a modification of the agreement. The Union
was under no compulsion to discuss wage concessions; it
did so because it made sense in the context of the
parties' bargaining relationship. This sort of ongoing
flexibility in labor-management relations is crucial. The
freedom to suggest exchanges of rights permits parties to
adapt their relationship to unanticipated events or
changed circumstances during the lifetime of a contract,
thus keeping the collective bargaining process vital and
responsive to both sides' needs.83

Edwards thus agrees with the Board majority that such concession bargaining is
a legitimate and necessary part of labor-management relations.
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CONCLUSIONS

It is clear that this issue involves important questions of economic and
social policy. If U.S. industry is to remain competitive in the world
economy, it must have the flexibility to respond to market conditions. If a
particular product or service is no longer economically viable, changes must
be made, Either the production system must be changed, or that line (at least
at some point) must be discontinued. Losing operations simply cannot be
continued for an indefinite time, unless our whole economic system is
radically restructured. Under the present rules, the company which continues
to lose money will at some point be forced into bankruptey, and all its
employees will then indeed lose their jobs.

Certainly the rights of the employees involved in these company changes
must be protected, to the extent possible, The question is what is the best
mechanism for doing so. Giving the union a veto over such changes during the
life of a collective bargaining contract would surely be one possible rule.
The difficulty with such a rule is that competitive conditions may not wait
that long; an employer company could be forced out of business before it was
permitted to make the necessary production changes.

A more realistic and balanced approach seems to be evolving from cases
such as First National Maintenance and Milwaukee Spring. First things first--
permit management to make the production changes necessary to meet competitive
conditions in the marketplace. If some jobs are lost when work is transferred
to more productive facilities, or when one process is ended, so be it. The
company must be able to save itself, and the jobs of the rest of its
employees, first; then it can bargain with the union over termination benefits
and transfer rights for the affected employees. Such a requirement would not
seem to be an undue burden on the employer. It can make the decision to
close, but would have to factor in the consequences in drawing its economic
balance.

A more explicitly drawn management rights clause might obviate such cases
as Milwaukee Spring, although one suspects that management and counsel felt
that the clause included in that contract was sufficient to do the job,.
Perhaps as a quid pro quo for such an explicit reservation by management of
the right to make drastic production changes, a carefully drafted procedure
for protecting the rights of affected employees could also be included in the
contract. Priority hiring rights at other company locations, for instance,
could be specified as part of the package. Perhaps a partial salary payment
could be continued for a certain period of time. Job location and retraining
services could be provided, Of course all such suggested benefits would cost
money., But sudden job loss also imposes far more drastic costs on the
employees and their families, It is not too much to demand that an employer
take account of such effects in making the decision to close or to move a
facility or its production,
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