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Juror Judgments*

Norbert L. Kerr,T Robert W. Hymes, {
Alonzo B. Anderson,§ and James E. Weathers

It was hypothesized that juror—defendant similarity would lead to greater leniency toward a criminal
defendant when the evidence against that defendant was weak or inconclusive; but when evidence was
strong, it was expected that this relationship would be reversed. In Study 1, religious similarity was
found to be simply and positively related to evaluation of the defendant and leniency, a relationship
unaffected by the strength of evidence. This pattern of results was attributed to (a) insufficiently strong
evidence against the defendant and (b) the lack of anticipated jury deliberation, problems addressed in
Study 2. In that study, when evidence was strong against the defendant, juror-defendant racial
similarity did increase the likelihood of conviction, but only when jurors anticipated being in the racial
minority in their jury. Implications of the findings for psychological theory and for voir dire were
discussed.

By exercising peremptory challenges, attorneys in civil and criminal jury trials
may influence the composition of juries. They naturally have been interested in
identifying any juror characteristics that may be reliably associated with a favor-
able or unfavorable verdict. Extant research suggests very few reliable and gen-
eral relationships between juror demographic characteristics (e.g., Golash, 1992)
or personalities (Bray & Noble, 1978; Fitzgerald & Ellsworth, 1984; Fulero &
Penrod, 1990) and juror verdicts. However, many practitioners (Gobert & Jordan,
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1990; Jordan, 1980; Wishman, 1986) and scholars (Dane & Wrightsman, 1982;
Hans, 1992; Hans & Vidmar, 1986; Monahan & Loftus, 1982; Wrightsman, 1987)
have suggested that one cannot predict the effect of juror characteristics without
also taking into account the characteristics of other actors in the courtroom
drama.

In their classic review of early research on juror behavior, Davis, Bray, and
Holt (1977) noted that the evidence from several studies was consistent with a
liking—leniency hypothesis. According to Davis et al. (1977), ‘‘a well-liked defen-
dant will receive more lenient treatment from jurors than one who is disliked’’ (p.
329). By coupling this liking—leniency hypothesis with the well-established direct
relationship between similarity and attraction (e.g., Byrne, 1971; Byrne, Clore, &
Smeaton, 1986; Smeaton, Byrne, & Murnen, 1989), one is led to the hypothesis
that the more similar a juror and the defendant are, the more lenient the juror is
likely to be; we term this the similarity—leniency hypothesis.

Judging from texts on trial tactics in voir dire (e.g., Bailey & Rothblatt, 1985;
Keeton, 1973), the similarity —lenience hypothesis seems to be widely accepted by
attorneys as a valid rule of thumb. For example, in their text on trial tactics and
jury selection, Gobert and Jordan (1985) assert that attorneys should select jurors
similar to the defendant because the jurors ‘‘are much more apt to have had life
experiences similar to those of the accused. They are more likely to be under-
standing of the defendant’s actions, and perhaps more willing to exercise their
powers of nullification [of the verdict]”” (p. 47). Wishman (1986) suggests that
“*Black jurors will be less likely to return a conviction against a Black defendant
because of a feeling of brotherhood’’ (p. 116). And Jordan (1980) suggests that *‘if
the witnesses that counsel is going to attack and try to discredit are of a particular
ethnic origin, counsel must make certain that persons with the same background
do not dominate the jury’” (p. 256).

Reviews of research on the similarity—leniency hypothesis seem to draw
corroborative conclusions (Dane & Wrightsman, 1982; Wrightsman, 1987).
Whether the dimension of juror—defendant similarity concerns language (Stephan
& Stephan, 1986), general social attitudes (Gerbasi & Zuckerman, 1975), political
ideology (Amato, 1979; Griffitt & Jackson, 1973), or lifestyle (Griffitt & Jackson,
1973), jurors are often less punitive when defendants are similar. Likewise, studies
examining similarity on such demographic factors as gender (Stephan, 1974) and
race (Bernard, 1979; Feild, 1979; Klein & Creech, 1982; Ugwuegbu, 1979) find
comparable leniency effects. Such evidence has led some legal scholars (e.g.,
Johnson, 1985; Sweeney & Haney, 1992) to conclude that the latter racial bias is
pervasive and recommend that jury composition take into account the defendant’s
race.

However, there are also reasons to suspect that there are important limits to
the similarity—leniency relationship. For example, the strength of the similarity—
leniency relationship may well depend upon juror personality factors (Kauffman
& Ryckman, 1979; Mitchell & Byrne, 1973). Also, defense attorneys have occa-
sionally cautioned their colleagues to avoid selecting jurors belonging to the same
group as a defendant. For example, Belli (1963) has suggested that Jewish jurors
are harsher on fellow Jews than on non-Jews accused of a crime. Owen (1973) and
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Bailey and Rothblatt (1985) have suggested that women jurors are particularly
harsh with women defendants. Wishman (1986) cites an example of a crime in
which the defendant was Black and suggests that ‘‘middle-class Blacks might very
well consider [the defendant] a ‘disgrace to their race’ and convict him more
readily than would Whites™’ (p. 100). Indeed, Golash (1992) notes that, ‘‘the closer
the jury is to the defendant’s own social context, the more likely it is that the
jurors will have a full understanding of the defendant’s conduct, and the better
they will be able to evaluate its excusability. Such full understanding will not
always favor the minority defendant: The jury may correctly perceive the defen-
dant’s conduct as inexcusable, where a more demographically distant jury would
have found it excusable™ (p. 172).

More importantly, there is also a fairly sizable body of psychological theory
and research that suggests that, at times, another’s similarity can, indeed, actually
repel and prompt harsh treatment. At least six separate lines of work come to such
a conclusion:

1. The first (and most directly relevant to the current research) is work on
social categorization. Consistent with the similarly-leniency hypothesis, this lit-
erature demonstrates a robust tendency for members of mutually exclusive groups
to discriminate in favor of their ingroup and against the outgroup (e.g., Brewer,
1979; Gerard & Hoyt, 1974; Tajfel, Flament, Billig, & Bundy, 1971). According to
social identity theory (Tajfel & Turner, 1986), such ingroup favorability results
from a general need to maintain a positive self-image. By viewing the ingroup as
more positive than the outgroup, individuals can maintain or even raise their
self-esteem. However, because members are motivated to perceive the ingroup
positively, they will tend to derogate any agent or event that threatens the ingroup
image. An unlikable or deviant ingroup member represents a threat to this positive
ingroup image, and should therefore by derogated more than an equally unlikable
or deviant person who poses no such threat (e.g., an outgroup member). Marques
and Yzerbyt (Marques, Yzerbyt, & Leyens, 1988; Marques & Yzerbyt, 1988;
Margques, 1990) have termed this negative extremity toward ingroup members the
black sheep effect. According to Marques (1990), group members are more po-
larized in their evaluation of ingroup than outgroup members. Thus, positively
valued ingroup members will be perceived more favorably than positive outgroup
members, but negatively valued ingroup members will receive greater disapproval
than will negatively valued outgroup members. In support of this hypothesis,
ingroup members with notably weak skills or undesirable traits are more likely to
be rejected by fellow ingroupers than by outgroupers (Jackson & Hymes, 1985;
Marques et al., 1988, Studies 1 and 3; Marques & Yzerbyt, 1988). And extremely
negative evaluations are likely to be found for ingroup members who do not
conform to relevant (but not irrelevant) ingroup norms (Marques et al., 1988,
Study 2; Marques, 1990, Study 5).

2. A second basis for such black-sheep effects is research showing that neg-
ative behavior by an ingroup member can be especially salient to other group
members. Studies of task performance in group settings (Jones & deCharms,
1957; Lauderdale, Smith-Cunnien, Parker, & Inverarity, 1984) have shown that
where a single group member’s output (or lack thereof) could potentially cause
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harm to the entire group, the offending member is very likely to be rejected. In the
same vein, deviates (e.g., criminals) may be perceived as dishonoring the entire
group (Cooper & Jones, 1969; Jones & deCharms, 1957; Lauderdale et al., 1984;
Marques, 1990). Those who share group membership with a defendant who looks
very guilty may be concerned about the possibility of guilt-by-association. Such
an injury could be reciprocated by harshness toward the defendant.

3. Third, early studies on the similarity-attraction hypothesis (Byrne &
Wong, 1962; Smith, Williams, & Willis, 1967) indicated that disagreements with
same-race others were associated with more negative evaluations than were dis-
agreements with others of a different race. Later research demonstrated that
information implying similarity to a negatively valued other led to various signs of
repulsion, including an avoidance of the other (Novak & Lerner, 1968), a reduc-
tion in reported attraction (Senn, 1971), and a tendency to change responses on
which the judged similarity was based (Cooper & Jones, 1969).

4. Fourth, studies by Mettee and his colleagues (Mettee & Riskin, 1974;
Mettee & Wilkins, 1972; Taylor & Mettee, 1971) have led to the conclusion that
similar others are the most relevant sources of social compartson information.
They suggest that when individuals are faced with perceived similarity to an other
that carries negative implications about the self, they will tend to dissociate them-
selves from that other. This goal could be achieved by perceiving the similar other
as not really sharing traits with the self or by acting so as to eliminate that
perception of similarity by others. But individuals can also achieve a dissociation
from undesirable similar others by derogating and giving them extreme negative
evaluations.

5. Fifth, black-sheep effects may also be tied to a violation of expectations.
According to Jussim, Coleman, and Lerch (1987), “‘when an individual's charac-
teristics violate stereotype-based expectations, evaluations should become more
extreme in the direction of the expectancy violation (p. 537). Thus, more neg-
ative evaluations are likely when a person acts contrary to societally prescribed
roles. In extending this analysis to social category membership, it is clear that
ingroup members are expected to be better task performers, possess more skills
and positive personality traits, and engage in more favorable behaviors than their
outgroup counterparts (Brewer, 1979; Duncan, 1976; Howard & Rothbart, 1980;
Pettigrew, 1979; Taylor & Jaggi, 1974). When the behaviors of ingroup members
violate these expectations negatively, it follows that they will be perceived more
negatively than if the same behavior had been performed by an outgroup member
(cf., Lauderdale et al., 1984; Marques et al., 1988; Schachter, 1951).

6. Sixth, black sheep effects are also suggested by work on defensive attri-
bution. First noted by Walster (1966), and later refined by numerous researchers
{Chaikin & Darley, 1973; Harvey, Harris, & Barnes, 1975; Lowe & Medway, 1976;
Shaver, 1970), defensive attribution research indicates that as the consequences of
an action become more dire, outside observers are more likely to hold the actor
responsible or blameworthy. More to the current point, these defensive attribu-
tions tend to become even more pronounced when the actor’'s behavior is of
personal relevance to the observer (Lowe & Medway, 1976; Medway & Lowe,
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1975; Shaw & Skolnick, 1971), as one might expect if the actor belonged to the
same social group as the observer.!

In summary, it is clear from several lines of basic, social psychological re-
search that similarity can lead to harsher rather than more lenient treatment. It is
important to note that this process is not simply a matter of perceiving a similar
other as dissimilar. Rather, similarity appears to be associated with a polarization
or extremitization of feelings. Thus, when similar others are perceived as positive,
they are seen as better than dissimilar others of equal positivity. On the other
hand, similar negative others appear to be perceived more negatively than their
negative-dissimilar counterparts.

With this social psychological research and with legal speculation about the
possibilities of black sheep effects in mind, we hypothesized that if juror-
defendant similarity were defined with respect to significant group memberships,
criminal defendants who probably were guilty (i.e., those faced with a very strong
prosecution case) would be treated more harshly by similar than dissimilar ju-
rors—that is, an apparent ‘‘black sheep’” would be judged more harshly by mem-
bers of his own flock than by members of another flock. If, however, there was
considerable uncertainty about the defendant’s guilt (e.g., the prosecution case
was weak), we hypothesized that the similarity—leniency hypothesis would hold.
Again, paralleling the defensive attribution research (Lowe & Medway, 1976;
Walster, 1966), if there were not clear indications that the defendant was indeed a
“black sheep,”” we expected to see the usual favoritism displayed toward an
ingroup member. )

As noted earlier, there is considerable lab (Davis et al., 1977) and field (e.g.,
Bowers & Pierce, 1980) research documenting the latter, similarity—leniency ef-
fect. However, practically no prior research has simultaneously manipulated (or
measured) both juror-defendant similarity and the strength of evidence to enable
a clear test of our hypotheses. Two exceptions are the simulation studies by Feild
(1979) and Gordon (1993). The designs of these studies are interesting. In both,
White mock jurors considered cases in which race of defendant and strength of
evidence were manipulated. And, for the nonstereotypic crime (i.e., one not seen
as relatively more likely to be committed by members of one or the other racial
group) in the Gordon study, all the dependent variables exhibited a black-sheep
effect for the strong-evidence condition and most (guilt ratings being a notable
exception) exhibited the predicted attenuation/reversal as evidence became
weaker; however, reanalyses of Gordon’s data indicated that none of these inter-
action effects was statistically significant. It is important to note, however, that
these studies were not designed to (nor did they) provide direct and unequivocal
tests of our hypotheses. For example, in neither study is there clearly a contrast

! However, note that Shaver (1970) suggests that the opposite may happen when the similarity between
observer and actor is so great that the observer cannot dissociate from the actor. Under these
conditions, Shaver argues, an observer will hold the actor as less rather than more responsible, with
increasingly severe consequences. A number of investigations support this line of reasoning (Chaikin
& Darley, 1973; Shaver, 1970; McKiilip & Posavac, 1975).
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of cases with very strong vs. very weak evidence against the defendant (e.g.,
mean guilt ratings for Gordon’s ““‘weak evidence’ condition was 5.72 on an 11-
point scale, where 6 signifies maximal uncertainty). Our studies were designed to
avoid such ambiguities.

STUDY 1

Religious affiliation was chosen as a significant group membership in this
study. All participants were carefully selected to identify strongly with their reli-
gious group. Further, the nature of the trial evidence ensured that the defendant’s
membership in the ingroup could not be easily denied. As an ancillary question,
we hoped to test speculation (e.g., Belli, 1963; Busch, 1959; Bailey & Rothblatt,
1985) that Jewish jurors are relatively good jurors for the defense.

Method
Participants

The participants were 66 male college students who were either devoted
Christians or Jews. They were identified either as active members of campus
religious groups (e.g., Campus Crusade for Christ, Jewish Student Association)
by officers of those organizations, or recommended to us as strongly religious
persons by other such members after the latter’s participation. Potential partici-
pants were telephoned and invited to participate in a study of juror decision
making at any convenient time. During subject recruitment and throughout the
study itself, participants were never told that they had been recruited because of
their strong religious convictions. Thirty-five Christian and 31 Jewish students
participated.

Design and Stimulus Trials

The experimental design was a 2 (Subject’s religion: Christian or Jewish) X 2
{(Defendant’s religion: Christian or Jewish) X 2 (Strength of evidence against the
defendant: strong or weak) factorial. The first factor was a between-subjects
factor; the latter two factors were manipulated within subjects. Thus, every sub-
ject considered four case summaries. Two were strong prosecution cases and two
were weak cases; two of the cases involved Christian defendants and two involved
Jewish defendants. Each case summary described a purportedly real child moles-
tation case. This type of crime was chosen because it was strongly counternor-
mative for both religious groups. To enhance the perceived similarity of juror and
defendant, each defendant was a male student of college age. Pretesting had
established that two of these cases (termed the ‘‘Harris’” and ‘‘Burger’” cases,
after the defendants’ last names) had strong evidence against the defendants (ap-
proximately 65% convictions among pilot participants) while the other two (the
“Williams’’ and ‘‘Small”’ cases) had weak evidence (approximately 30% convic-
tions). The defendants in each case were portrayed through testimony as active
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members of a religious group; the group for any case could be either Christian or
Jewish by changing a word or phrase (e.g., active in a church youth group vs.
active in a synagogue youth group). Each case summary was 3—-4 double-spaced
pages long. Each began with a summary of the testimony of the victim followed
by other prosecution witnesses (e.g., eyewitnesses, investigating/arresting of-
ficer). In each case, the defendant testified in his own behalf, along with other
defense witnesses (e.g., eyewitnesses, character witnesses). Defense and prose-
cution summary statements completed each case.?

Participants considered weak and strong cases in an alternating order. The
specifications of defendant’s religion and the ordinal position for each case were
also counterbalanced.

Procedure

Participants were scheduled and run individually. After completing a consent
form that revealed the nature of the cases they would be considering (viz., cases
of alleged child molestation), participants read a brief summary of a judge’s in-
structions to jurors for such a case. This judge’s charge offered a statutory defi-
nition of child molestation and reminded jurors of the prosecution’s burden of
proof and the requirement that guilt be established beyond a reasonable doubt.
After reading each case summary, participants provided a verdict as well as some
ancillary judgments. (The latter included certainty in verdict, probability that the
defendant committed the crime, penalty recommendations, and ratings of the
defendant on seven-point semantic-differential type scales [viz., likable/not lik-
able, moral/immoral, similar/dissimilar, and good/bad].) After completing the last
case and providing some demographic information (including religious affiliation),
the subject was completely debriefed. Names of other male students with strong
religious convictions were solicited and a promise of confidentiality was obtained.

Results
Checks on Experimental Manipulations

All participants recruited based on a particular religious affiliation reported
that affiliation in the postexperimental questionnaire. Mock jurors’ awareness of
the defendants’ religious affiliations was confirmed through analysis of partici-
pants’ ratings of similarity to the defendant. Analysis of variance of these ratings
produced the expected subject religion X defendant religion interaction effect,
F(1,249) = 6.15, p < .02; participants reported feeling more similar to coreligion-
ist defendants. Finally, the strength of evidence manipulation was confirmed by a
main effect of this factor within a log-linear analysis of verdict data, G*(1 df) =
29.25, p < .001%; the conviction rate for the relatively strong cases was signifi-
cantly higher than for the weaker cases (60% vs. 28% guilty, overall, respectively).

2 Complete copies of these cases may be obtained from the authors on request.
3 The G? statistic is distributed approximately as the chi-square statistic on the indicated degrees of
freedom.
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Likewise, on the judgment of the likelihood that the defendant did indeed commit
the crime, there was a comparable main effect for the strength-of-evidence factor,
F(1,255) = 4.50, p < .04 (means, .71 vs. .57, respectively).

Verdicts and Evaluation of Defendants

As noted above, the participants’ verdicts were analyzed within a 2 (Subject’s
religion) X 2 (Defendant’s religion) X 2 (Strength-of-case) contingency table uti-
lizing Feinberg’s (1970) log-linear test procedures and Overall and Spiegel’s (1969)
Method 2 for ordering tests. Besides the strength-of-evidence main effect, two
other effects emerged. Jewish participants were significantly less likely to convict
than Christian participants (Jewish conviction rate = 37%, Christian conviction
rate = 50%), G*(1 df) = 5.50, p < .025. The other effect (plotted in Figure 1) was
a marginally significant similarity-leniency relationship, G*(1 df) = 3.60, p < .06.
The figure reveals a pattern fully consistent with the similarity-leniency hypoth-
esis; when the mock jurors were Jewish, conviction was less likely for a Jewish
defendant than for a Christian defendant, whereas the opposite was true when the
mock jurors were Christian. The predicted three-way interaction of strength-of-
evidence X subject’s religion X defendant’s religion was not significant, G*(1 df)
= 1.69.

The remainder of the dependent variables (viz., penalty recommendations,
ratings of defendant goodness, morality, and likability) were analyzed in 2 (Sub-
ject’s religion) X -2 (Defendant’s religion) X 2 (Strength-of-case) least-squares

60 -

—— Jewish Defendant
581 __ Ghristian Defendant
50 -

Percent Guilty
8

35

30 -

25 T T
Jewish Christian

Subject Religion

Fig. 1. Juror religion X Defendant religion interaction effect on verdicts: Study 1.
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repeated-measures analyses of variance. The only significant effect found was a
subject-religion X defendant-religion interaction on the good/bad rating of the
defendant, F(1,249) = 4.21, p < .04; paralleling the verdict data, participants of
both religions evaluated the religiously similar defendant more positively than the
religiously dissimilar defendant. Similar but weaker and nonsignificant trends
emerged for ratings of the defendant’s morality (p < .11) and likability (p < .14).

Discussion

Consistent with much speculation to the same effect, Jewish participants
were more lenient than the Christian participants. Of course, for this effect (as
well as the similarity—leniency effect) we must remember that our participants
were particularly religious and thus probably not highly representative of all those
who profess a Christian or Jewish religious affiliation. Still, because juror religious
belief is an item of information typically available or obtainable by attorneys in
voir dire (Bailey & Rothblatt, 1985), this result deserves attempts at replication
with different subject populations (particularly jury roll members), more repre-
sentative samples, and different types of cases.

The data also tended to favor the direct similarity—leniency hypothesis. This
effect was not moderated by the strength of evidence against the defendant, as
was predicted by the black sheep hypothesis. Several reasons for the failure of the
prediction (besides its invalidity) may be advanced. First, the evidence against the
defendant in the strong case condition seems to have produced more of a mod-
erate than strong certainty of the defendant’s guilt (60% convictions). Of course,
in developing our trial materials, we were caught between our desire for cases
whose evidence was extreme, but not so extreme so as to result in floor/ceiling
effects.

Another reason for the failure of the black sheep effect to obtain may derive
from certain features of the present experimental procedure that could well have
interfered with the mechanisms underlying the prediction. For example, since
participants were run individually, were assured of the confidentiality and ano-
nymity of their responses, and did not anticipate jury deliberation, there were no
‘“others’” who could associate these mock jurors with guilty-looking coreligionist
defendants. The experimenter knew their verdicts, of course, but at the time those
verdicts were expressed, participants had not yet revealed their own religious
affiliation (and, as far as they knew, the experimenter did not presently and would
not later possess this information). Finally, the nature of the verdict measures may
have contributed to a lack of black sheep effects. The current dichotomous verdict
measure may have lacked the sensitivity to detect the effect predicted by the
black-sheep hypothesis.

Therefore, we conducted a second experiment in order to provide a stronger
test of the black sheep hypothesis.

STUDY 2

Several improvements on the methods used in Study 1 were incorporated into
Study 2. First, we attempted to intensify the strength-of-evidence manipulation.
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This was accomplished by manipulating testimony so as to attain a higher con-
viction rate for the strong-evidence cases. A second improvement led participants
to anticipate having to defend their individual juror preference before others in a
Jjury deliberation. The theoretical logic underlying our *‘black sheep’’ prediction
suggests that defending a black sheep from one’s own flock is most threatening
when one is presenting such a defense to members of the “‘out-flock.”” Indeed,
Cooper and Jones (1969) have shown that similarity—harshness is most likely to
appear when the individual anticipates that similarity will be negatively assessed
by an outside observer. As suggested earlier, the act of dissociation from an
obnoxious other may well stem from a concern for the individual’s self-
presentation (i.e., ‘‘what will another person think of me?’"), and this concern
should be greatest where there is potential of being perceived as a biased juror
(i.e., exhibiting favoritism for similar defendants). Therefore, participants in Ex-
periment 2 anticipated that most of the members of their jury would be drawn
from the outgroup. (In addition, as noted in the following description of methods,
it was also possible to run an additional control condition in which some jurors
anticipated joining a jury in which the majority of jurors were in-group members.)

A revised verdict measure constituted the third difference between the two
studies. Like Study 1, defendant guilt was measured using the standard dichoto-
mous verdict question. However, subject jurors were also asked to report their
confidence in the verdict rendered on a continuous scale. The latter confidence-
in-verdict judgment was combined with the verdict to create a bipolar guilt rating
scale, ranging from complete confidence in the defendant’s innocence to complete
confidence in his guilt. With respect to the latter’s construct validity, Stasser and
Davis (1981) have implicated changes in confidence as precursors to changes in
verdict in jury deliberation.

Finally, group membership was defined through racial group membership
rather than through religious group affiliation. The former is a visibly salient basis
for group membership and identification (Crocker & Major, 1989). Furthermore,
using race to define similarity allowed for denial of group membership less easily
(e.g., as denominational differences might permit a juror to see a coreligionist as
in an outgroup).

An additional motive for making race the basis of juror—defendant similarity/
dissimilarity was to contribute to the important literature examining the role of
racial factors in jury trials. Legal institutions, like every other significant institu-
tion of American culture, have wrestled with the problem of identifying and com-
batting racial prejudice. For example, one controversy in case law has been
whether near or total exclusion of racial minorities from juries; either historically
through jury panel composition (Fukurai, Butler, & Krooth, 1992), or, more com-
monly today, through the exercise of peremptory challenges (Johnson, 1985; Bat-
son v. Kentucky, 1986), represents a denial of an unbiased jury of one’s peers.
Public perception of the integrity of the jury system has clearly been affected by
trials with racial overtones (e.g., the trial of the white Los Angeles policemen
charged with beating Rodney King; the O. J. Simpson trial).

There are a number of laboratory and field studies that have examined the
effects of juror and defendant race (for reviews, see Dane & Wrightsman, 1982;
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Dodge, 1990; Foley, 1993; Johnson, 1985). The results of these studies are com-
plex, but they do tend to reinforce the belief that juries are not always color blind.
One of the complexities to emerge from this literature is that the effects of the race
of the defendant are sometimes moderated by the race of the victim of the crime
(e.g., Klein & Creech, 1982; Pfeifer & Ogloff, 1991; Ugwuegbu, 1979; Baldus et
al., 1990; Bowers, Pierce, & McDevitt, 1984; Gross & Mauro, 1989; Foley &
Rasche, 1979). For exampie, Ugwuegbu (1979) found White mock jurors punished
a Black defendant more severely when his victim was White rather than Black.
Black mock jurors demonstrated a parallel pattern. Such findings led us also to
include a manipulation of victim race in Study 2.

Method

Participants

The participants were 168 (52 males, 116 female) students attending commu-
nity colleges in the Detroit Metropolitan area. Arrangements were made with
instructors to conduct the study as a classroom demonstration. The average age
of the participants was 25.35 years (§D = 8.63).

Design and Stimulus Trials

The plan for the basic experimental design was a 2 (Race of juror) X 2 (Race
of defendant) x 2 (Race of victim) X 2 (Strength of evidence) factorial. Drawing
on the pilot work that preceded Study 1, elements of the same four child-
molestation cases were altered* in order to make the apparent guilt of the defen-
dants more (but not too) extreme in the strong-evidence condition (in which the
key, “‘black sheep’ defendant was presented). New pilot data were encourag-
ing—~the mean convication rate of the two strong cases was 71.4% (81% for the
Harris case; 62% for the Burger case); the corresponding conviction rate for the
two weak cases was 35.6% (38% for the Williams case; 33% for the Small case).

Participants in Study 2 were not able to consider all four cases as in the
preceding experiment because of time limitations. Therefore each subject consid-
ered only two cases. One of those cases was a strong case and the other was a
weak case. Two pairings of strong and weak case were used; approximately half
of the participants considered one pair of cases, the rest considered the other.
Race of defendant was manipulated between subjects; that is, the defendants for
both cases considered by a subject were Black or were White. We also counter-
balanced across participants the order in which a subject considered the strong vs.
the weak case. The between-subjects race-of-victim factor was crossed with the
race-of-defendant factor. The alleged victim always had the same race across the

4 These alterations were small changes in testimony, which were unrelated to the independent vari-
ables of defendant or victim race. These alterations all tended to weaken the defendants’ alibis (e.g.,
a defendant explicitly admitted that no one could directly corroborate his alibi; an eyewitness
expressed greater certainty about an fact which contradicted an alibi). Again, copies of these cases
may be obtained from the authors on request.
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pair of crimes; the victims were both White for approximately half of the partic-
ipants and both Black for the other half.

For reasons noted above, we expected the ‘‘black sheep’ effect to be most
likely to occur when there were many outgroup members in the jury. For that
reason, our initial plan was to lead all participants to expect to deliberate in a jury
in which their own race would constitute a small minority. (Of course, for White
mock jurors, this represents an atypical arrangement, at least in the usual Amer-
ican courtroom, Fukurai et al., 1992.) However, it was also of interest to deter-
mine directly whether the composition of the jury might moderate such an effect.
Unfortunately, there were not enough students (particularly White students) avail-
able to us in our target subject population to completely cross the initially planned
design with a new experimental factor of jury composition (i.e., majority of the
jury will be Black vs. majority of the jury will be White). However, there were
enough Black students available to add an external control condition in which
Black jurors anticipated deliberating in a jury that would be predominantly Black.

Procedure

The study was run during regular class meeting times in the classrooms. A
stack of sealed envelopes containing stimulus materials had been shuffled ran-
domly prior to each experimental session. After passing these out,’ the experi-
menter introduced the study as concerned with how jurors reach a verdict. The
cases were described as summaries of two trials tried in New York City within the
last 36 months. The experimental cover story suggested that comparisons of New
York and Michigan jurors’ verdicts was of interest. The nature of the charges in
these cases (viz., sexual molestation of a minor) was then described. It was noted
that the trial summaries did not contain any graphic or sensational descriptions
and that none of the victims had been hurt physically. However, because of the
potential for such a crime to upset some jurors, participants’ freedom to discon-
tinue participation at any time was reiterated. Participants were told that at the
present time, only individual juror decisions would be made, but that at a later
time, 12-person mock-juries would meet and deliberate the cases. These juries
were allegedly to be composed to be as similar as possible to the juries that had
decided the original cases. Before opening the envelopes and completing the
materials, participants were reminded not to interact with one another. The ex-
perimenter carefully monitored compliance with these instructions.

Within each envelope there was a booklet. In order to simulate voir dire, the
cover sheet of this booklet asked for background information on the juror includ-
ing sex, age, race, prior jury experience, and acquaintance or relation with law
enforcement personnel. The instructions indicated that this information would be
used to ‘‘compose juries that are representative of the New York district where
the actual trials took place.”” The manipulation of jury composition was achieved

5 Because of the race-of-juror/jury manipulation, there were actually two stacks, one for White mock
jurors and another one (placed on top of it) for Black jurors. Black jurors received envelopes off the
top of the complete stack, whereas White jurors received envelopes off the bottom of the stack.
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at this point. All participants were told that there would be 6 males and 6 females
on their jury. All White participants and approximately half of the Black partici-
pants (viz., participants in the external control conditions) were told that *‘in that
district the population is about 18% White and 82% Black, so your jury will have
2 White jurors and 10 Black jurors.”” The other half of the Black participants had
these values reversed, so that they expected their jury to be composed of 2 Black
and 10 White jurors.

After reading a brief judge’s charge, similar to that used in Study 1, partici-
pants proceeded to read and decide each of the two cases they had received.
Three judgments were requested of the subject for each case—a dichotomous
verdict (guilty or not guilty beyond a reasonable doubt), a certainty rating for that
.verdict (on a 9-point bipolar scale), and a sentence recommendation (which could
vary from 0 to 600 months in prison). The last sheet of the booklet contained
questions ostensibly checking participants’ understanding of instructions and
memory about the details of the last (i.e., second) case considered. The key
questions for our purposes were those that asked about the race of the defendant
and the racial composition of the jury in which they would later deliberate.

After all students in the class had completed the entire booklet, the class was
fully debriefed as to the true purposes of the study and all deceptions were re-
vealed (e.g., that no deliberation would, in fact, be occurring). After explaining
and stressing the importance of not discussing the study with others, the partic-
ipants were thanked and excused.

Results

Manipulation Checks

Participants were asked to recall the race of the defendant and of the victim
for the last case they considered. Analysis of the proportion of correct responses
indicated reasonable recall accuracy. Defendant race was correctly recalled 81.3%
of the time; victim race, 89.0% of the time. Participants were also asked about the
racial composition of their jury. Once again, most participants were accurate. In
all, 75.1% of participants remembered correctly whether or not theirs was the
majority or minority race on the jury.®

Primary Analyses: Jurors Anticipating a Minority of Ingroup Members in
the Jury

Guilt scale scores (GS) were created by compounding the participants’ ver-
dicts with their verdict confidence ratings. This procedure yielded a 18-point
measure with the endpoints ** —9°" (complete certainty of defendant’s innocence)

It was possible that participants who did not correctly recall this information could have responded
differently from those who could recall it accurately to the primary dependent variables. However,
analyses that excluded the former participants yielded a pattern of results identical to the pattern
obtained when they were included. Therefore, analyses reported in the text include all participants.
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Table 1. Mean Guilt Scale Scores (GS) by Subject Race, Defendant and Victim
: In/Outgroup Status, and Strength of Evidence

Jurors Anticipating Being in a Racial Minority in their Jury

Black victim White victim
Strength of
evidence Black defendant White defendant Black defendant White defendant

Black mock jurors

Weak -3.90 -2.70 -3.29 -5.88

Strong +6.62 +4.85 -0.14 +3.78
White mock jurors

Weak -2.21 -6.30 -4.38 -4.15

Strong +2.00 +4.90 +2.81 +6.54

Jurors Anticipating Being in a Racial Majority in their Jury
Black mock jurors
Weak -3.80 -5.00 -5.14 ~3.33
Strong +3.00 +8.67 +1.86 +1.00

to **+9”° (complete certainty of defendant’s guilt). A mean GS score near *‘0”’
indicated maximum subject uncertainty about which verdict to favor.

In our initial analyses, we considered our initial basic design. That is, we
focused on those participants led to believe that their race had minority status on
the jury. This initial analysis on GS scores’ employed a 2 (Subject race) x 2
(Defendant race) x 2 (Victim race) X 2 (Strength of evidence) factorial design with
repeated measures on the final factor. The relevant mean GS scores are displayed
in the top two panels of Table 1.

As expected, the defendants were seen as guiltier when the evidence against
them was strong (strength-of-evidence main effect F(1,126) = 10.164, p < .0001).
However, this effect was not unmoderated, as revealed by the significant four-way
interaction effect, F(1,126) = 4.21, p < .05. Inspection of Table 1 reveals one clear
exception to the effectiveness of the strength-of-evidence manipulation—Black
jurors trying a Black defendant accused of molesting a White child.

For this particular combination of juror, defendant, and victim race, the
strength-of-evidence manipulation did not have a significant simple effect on GS
scores, F(1,126) = 2.15, ns. Even with what was generally perceived as strong
evidence against the defendant, these jurors were actually on the acquittal side of
the symmetric bipolar guilt scale (mean GS = —.14). In our discussion below we
speculate on why this may have occurred. The more important point, at present,
is that it is not meaningful to test the ‘‘black sheep’ hypothesis unless the ma-
nipulation of strength of evidence is clearly effective. That is, we do not expect

7 The 18-point guilt scale measure was utilized in the hope that it would provide a more sensitive
measure of juror's willingness to convict than an analysis of the simple dichotomous verdict. None-
theless, a parallel ANOVA was also conducted on the dichotomous verdicts (see Lunney, 1970, for
a justification of ANOVA on dichotomous dependent variables). This analysis showed that the
pattern of results for the two measures was identical.-Only the results for the guilt scale are presented
in the text.
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Study 2.

in-group members to be harsher toward a defendant from the ingroup unless that
defendant looks guilty. Clearly, that was not the case in the Black juror/Black
defendant/White victim condition.

However, the strength-of-evidence manipulation was clearly effective else-
where. Hence, it is possible and meaningful to test the black-sheep prediction
(i.e., to compare reactions to same vs. opposite race defendants) under the re-
maining juror race/victim race combinations. And the pattern predicted by the
black sheep hypothesis did obtain in those conditions. This can be seen most
easily by recoding the recombination of juror race and defendant race as a di-
chotomous ‘‘Racial similarity’’ factor (I = juror and defendant are of the same
race; 2 = juror and defendant are of different races). The resulting ANOVA?®
yielded a significant racial similarity X strength of evidence interaction effect, F
= (1,126) = 6.26, p < .02, which is plotted in Figure 2. As Figure 2 shows, when
the evidence was weak, there was the usual favoritism for the ingroup member.
But when the evidence against the defendant was strong, the opposite occurred;
the ingroup ‘‘black sheep” was judged more harshly than the corresponding out-

8 That is, a 2 (Racial similarity) X 2 (Strength of evidence) x 3 (Juror-Victim combination: Black
juror/Black victim, White juror/Black victim, White juror/White victim) on GS scores. (Again, the
Black juror/White victim combination is not included in this analysis because of the evident disrup-
tion of the strength-of-evidence treatment within this combination.)
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group defendant. This interaction effect was uniform across the three combina-
tions of juror and victim race examined in this analysis, F(2,126) < 1. That is, both
Black jurors (when the victim was Black) and White jurors (whether the victim
was Black or White) were comparably harsher toward a same-race defendant than
toward an other-race defendant.

Secondary Analyses: Jurors Anticipating a Minority of Ingroup Members in
the Jury

The preceding analysis confirmed that mock jurors will indeed judge another
ingroup member more harshly than an outgroup member under certain conditions.
Those conditions were (a) the evidence against the ingroup defendant must be
seen as strong, and (b) jurors must anticipate that most of the jury will be com-
posed of outgroup members. But is the latter condition critical? Is it the prospect
of trying to defend the indefensible behavior of a fellow ingroup member in a jury
containing at most a single ingroup ally that leads to rejection of the ingroup’s
“‘black sheep’’? The behavior of participants in the external control condition
(where jurors believed that most of the rest of the jury would be ingroup members)
could speak to this question. A 2 (Racial similarity) X 2 (Race of victim) x 2
(Strength of evidence) ANOVA was performed in this external control condition.
The relevant means are presented in the bottom panel of Table 1. The expected
main effect for strength of evidence was significant, F(1,126) = 23.04, p < .001.
Although there was some hint of the same neutralization of this manipulation for
these control Black jurors as was observed among the experimental Black jurors
(viz., when they considered a crime involving a white victim), victim race did not
enter into a significant interaction effect (either the two-way or the three-way
effect) with the strength of evidence manipulation. Thus, the necessary condition
of an effective strength-of-evidence manipulation seems to have been met for all
the control mock jurors. However, these control jurors did nor exhibit the key
racial similarity X strength of evidence interaction effect observed for the exper-
imental jurors (and exhibited in Figure 2), F(1,126) < 1. (In fact, the nonsignificant
trend for the simple interaction effect in the Black victim condition is in the
opposite direction F(1,126) = 1.98, p < .17.) These analyses suggest that jury
compogsition may indeed be a relevant moderating variable for the ‘*black sheep™
effect.

Ancillary Analyses: Sentencing

In addition to rendering verdict judgments, participants were asked to imag-
ine for the moment that the defendant had been found guilty and to recommend a

? A more direct comparison between experimental and control participants reinforced this conclusion.
When the experimental participants whose data are plotted in Figure 2 were contrasted directly with
the control participants in a 2 (Jury composition: own race in majority vs. own race in minority) X
2 (Racial similarity: defendant in ingroup vs. defendant in outgroup) X 2 (Strength of evidence)
analysis of variance, the three-way interaction effect, F(1,126) = 3.52, p < .06, confirmed that the
pattern of Figure 2 was not replicated among the control participants.
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sentence. Sentences were converted to years and submitted to an omnibus re-
peated-measures ANOVA, which included all participants. Analyses indicated
only one significant effect—a main effect for defendant race, F(1,125) = 3.96, p
< .05. White defendants received significantly longer sentences (M = 12.00 years)
than did Black defendants (M = 7.11 years).

Discussion

Taken together, Studies 1 and 2 present the first empirical evidence (to our
knowledge) that, under certain conditions, juror—defendant similarity can lead to
a type of black sheep effect. Consistent with the ingroup-favorability bias, when
evidence favoring conviction was weak or even moderately strong (as in Study 1),
jurors reached a “‘not guilty’’ verdict more readily for ingroup than outgroup
defendants. However, in Study 2, when the evidence was perceived as over-
whelmingly in favor of a guilty verdict, and jurors (whether Black or White)
anticipated their group to be in the minority in the jury, ingroup (i.e., same race)
defendants were judged as more guilty than outgroup (i.e., other race) defendants.

The ingroup favorability found in weak or moderately strong evidence con-
ditions replicates the similarity-leniency effects reported elsewhere. According
to Kalven and Zeisel (1966; see also Baumeister & Darley, 1982), jurors’ biases
will most likely influence their judgments when the evidence presented in the
courtroom is ambiguous. Under these circumstances, jurors will make use of any
and all information available to them, including extralegal information. For ex-
ample, given inconclusive evidence, jurors have been found to make use of inad-
missible evidence (Sue, Smith, & Caldwell, 1973), and to rely on sexist stereo-
types (Reskin & Visher, 1986) in rendering judgments. More relevant to the
present study, investigators of factors influencing rape cases (e.g., Klein & Crech,
1982; Ugwuegbu, 1979) have shown strong juror leniency toward same-race de-
fendants when given marginal evidence.

The black sheep effect observed in Study 2 is not consistent with Kalven and
Zeisel’s hypothesis, however. According to their liberation hypothesis, unambig-
uous admissible evidence that argues strongly in favor of conviction should result
in the suspension of juror biases and result in a verdict based simply on that
evidence. Yet, the relative harshness with which jurors in the present study eval-
uated the ingroup defendant in the strong evidence conditions still reflects an
extralegal bias. According to Marques et al. (1988), the dissociation of the self
from a negatively valued ingroup member *‘should be considered a ‘sophisticated’
form of ingroup favoritism’’ (p. 8). Thus, in this sense, jurors exhibited a form of
ingroup ‘‘favorability’’ in both the weak and strong evidence cases.

It is worth noting that while evidentiary strength influenced verdict, it did not
affect sentencing. Bray and Kerr (1979) point out that such discrepancies between
verdict and sentencing are not unusual, and, under certain circumstances (e.g.,
Kerr, 1978), may even be expected. In the present case, although strength of
evidence differed across conditions, the crime of child molestation itself was likely
to be perceived as heinous by everyone, regardless of group membership. As a
result, strength of evidence could have affected jurors’ confidence in verdict
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without affecting their desire to penalize a convicted defendant. Future research
might well investigate whether the black sheep effect is also manifest in penalties
for crimes of lesser severity. .

It is not clear why White defendants received uniformly longer sentences than
Blacks. It has been shown (Sunnafrank & Fontes, 1983) that child molestation and
child sexual crimes are associated stereotypically more with Whites as a social
group than with Blacks. Perhaps, as a result, molestation by a Black might be
more readily attributed to situational or idiosyncratic personal factors (e.g., high
stress), whereas for Whites it might be attributed to more permanent dispositional
factors. Such stereotypic beliefs about group dispositions have been shown (e.g.,
Bodenhausen & Wyer, 1985; Gordon, 1993) to affect juror judgment.

The findings from Study 2 implicate the importance of self-presentational
concerns for the black sheep effect. Subject-jurors (of both races) were harsher
toward similar defendants only when they expected to be in a racial minority in the
jury. When one is surrounded by other ingroup members, an ingroup deviant can
be viewed as a black sheep who, although base, is not a threat to the entire group’s
identity. When, however, one is surrounded by outgroup members who might be
unfamiliar with or even hostile toward the ingroup, ingroup members will proba-
bly want to put on the best face possible. This can mean, in the words of Cooper
and Jones (1969), adopting a ‘‘strategy to avoid being miscast’” as similar to the
ingroup deviant.

It is therefore interesting that when they constituted a minority in the jury,
Black subject-jurors did not exhibit a black sheep effect when the victim was
White (see the Black juror/Black defendant/White victim condition vs. the corre-
sponding White defendant condition in Table 1). It is noteworthy that both the
victim and the majority of other jurors were White in this condition. Black jurors
might well have been concerned about a Black defendant’s chances for a fair trial
under such conditions. In addition, race may also have been especially salient in
this condition; considerable research has shown that minority status strengthens
one’s identification with the ingroup (Gerard & Hoyt, 1974; Mummendey & Si-
mon, 1989). Black jurors (already in the minority in their community) may have
felt a particularly strong identification with their racial group and with the Black
defendant in this condition, and felt obliged to protect the defendant’s interests
when everything seemed stacked against him.!°

Although the present findings are certainly preliminary and need replication
(especially in field settings) before confident policy recommendations could be
made, the present findings do carry interesting implications for courtroom proce-
dures, especially voir dire. First and foremost, they suggest that apart from con-

19 One might also interpret such **bending over backwards’’ (to give a similar and apparently disad-
vantaged defendant the benefit of any possible doubt) as another instance of the similarity-leniency
effect. However, such an interpretation implies the same similarity-leniency effect in the corre-
sponding weak-evidence condition (viz., Black jurors/White victim/weak-evidence), and this did not
occur. For this and the reasons advanced in the Results section, we think it is more reasonable
simply to conclude that the boundary conditions required to test the black-sheep hypothesis were
not met in these conditions.
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stitutional barriers to basing peremptory challenges upon juror group membership
(e.g., Batson v. Kentucky, 1986), attorneys should be cautious in applying the
similarity -leniency rule to jury selection in all trials. When the evidence against
a defendant is very strong and the defendant and potential jurors are members of
the same minority group, a defense attorney may, in fact, end up hurting his/her
prospects for acquittal by selecting jurors based on their similarity to the defen-
dant. (Of course, the black sheep effect has precisely the opposite implications for
a prosecutor exercising peremptory challenges.)

Several questions regarding the black sheep effect ought to be addressed
further. First, will the present effects based on race generalize to other social
categories? For example, another reason for the failure to obtain a black sheep
effect in Study 1 may be that religion may not be as important a basis of social
identification as race in our culture. Second, in Study 2, participants only antic-
ipated jury deliberation but the primary data remain jurors’ predeliberation ver-
dict preferences. While there is considerable evidence (e.g., Stasser et al., 1982,
1989) that such juror preferences are highly predictive of jury verdict, it is also
plausible that the psychological processes presumed to underlie the black sheep
effect (e.g., self-presentational concerns, social identification concerns) would
change in significant ways in a group context (i.e., within deliberating juries). For
example, it has been argued (Golash, 1992; Lipton, 1983) that the presence of
minority jurors can inhibit majority members from making arguments that could
be construed as prejudiced. Third, future research should consider additional
limiting factors on a juridic black sheep effect. For example, jurors might be less
willing to be harsh toward an ingroup defendant if the penalties of the crime were
high (e.g., death penalty) or (as speculated above) if the prospects for a verdict
biased by defendant’s group membership (e.g. racially biased) were particularly
high. Finally, we began this article by noting that the black sheep effect can be
predicted from several different theoretical perspectives, each suggesting a some-
what different underlying causal mechanism. Some of these mechanisms empha-
size motivational processes (e.g., the explanations based on social identity theory
or defensive attribution), whereas others stress more cognitive processes (e.g.,
explanations based on social comparison or expectancy violation). It would ob-
viously contribute much to both understanding and application of this effect if
there were more direct evidence on the key mediating process(es).

Although some encouraging research (e.g., Johnson, 1985; LaFree, 1980;
Pfeifer & Ogloff, 1991) suggests that racial bias by jurors is not inevitable, our
research also contributes to a less sanguine literature (e.g., Bullock, 1961; Gerard
& Terry, 1970; LaFree, Reskin, & Visher, 1985) that suggests that justice is not
color-blind. Consistent with some other work employing both mock juries (Klein
& Creech, 1982; Sweeney & Haney, 1992; Ugwuegbu, 1979) and actual juries
(e.g., Baldus et al., 1990; Bowers et al., 1984), our results corroborate that race-
related juror biases may depend heavily upon the specific racial combination of
defendant and victim and the specific racial composition of the jury.

It should be reiterated that the use of jury simulation in the present study may
limit its generalizability to actual jury behavior. Jury simulations are often criti-
cized because of their artificiality (see Weiten & Diamond, 1979 for a review). On
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the other hand, we would argue that (a) even a fairly artificial simulation can be
important for testing and developing psychological theory (cf. Bray & Kerr, 1982),
and (b) as Lewin (1951) pointed out, there is nothing so practical as a good theory.
While admittedly not a perfect simulation of courtroom reality, the jury simulation
used here did permit an empirical first test within a juror decision-making setting
of an interesting prediction suggested by several social psychological theories.
Moreover, the validity or invalidity of this prediction carries implications not only
for attorney behavior in voir dire but for case law and legal policy. A number of
legal scholars (Johnson, 1985; Sweeney & Haney, 1992) have called for a legal
policy dictating that juries trying a minority defendant always include jurors of
similar racial or ethnic background. As we have shown, given the complex nature
of juror—defendant similarity (even in simulated situations), such a policy may not
always serve best the interests of justice.
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