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"0, when degree. is shaked , 
Which is- ihe ladder of all high designs, 
The enterprise is sick!" 

Shakespeare 
Troilus & Cressida 



I. I n t r o d u c t i o n  

\ \ \ \ \  \ 
A?.. \Th$ Power La& Mower Shoe Shine. 

We a r e  once a g a i n  i n  a per iod when many w r i t e r s  a r e  dredging 

i n  t h e  murky wa te r s  of t o r t  theory.  A s  one r e c e n t  au thor  noted,  " t o r t s  

i s  a t  once one af t h e  s imp les t  and one of t h e  most complex a r e a s  of t h e  

law'! (Eps t e i n ,  1973: 151) With r e spec t  t o  negl igence a t  l e a s t ,  o rd inary  

language and o r d i n a r y  understandings surround,  perhaps engul f ,  t h e  

main concepts .  Care lessness ,  ~ b r e s i g h t ,  A b i l i t y ,  Knowledge, Unavoid- 

a b l e  Accident,  even The Reasonable Man a l l  f i n d  t h e i r  r e f e r e n t s  i n  

everyday l i f e .  Everyone can judge, everyone does judge, y e t  t h e r e  i s  

l i t t l e  consensus. Dare t o  s t e p  beyond t h e  common sense  of t h e  th ing  

and you w i l l  f i n d  a hundred complexi t ies ,  a dozen d i s t i n c t i o n s  and 

even s e v e r a l  t o t a l l y  d i f f e r e n t  po in t s  of view. 

Much of  t h e  renewed i n t e r e s t  i n  t o r t  theory s p r i n g s  from t h e  

d e s i r e  t o  move away from t h e  ambigui t ies  of  negligence.. ..Most of t h e  

movement i s  toward what i s  commonly c a l l e d  S t r i c t  L i a b i l i t y .  Almost 

from t h e  i n s t a n t  of i t s  b i r t h  negl igence has  been under t h e  shadow 

of s t r i c t  l i a b i l i t y .  I n  1868 Rylands V. F l e t c h e r ,  159 Eng. Rep. 737 

(Ex. 1865, r ev 'd . ,  L.R. 1 Ex, 265 (1866), a f f f d , . L b R .  3 H.L. 330 

(1868) s tood a s  an  e a r l y  except ion  and r e b u t t a l  t o  t h i s  mode of analy-  

sis.  Over t h e  y e a r s  t h e  shadow has been lengthening .  F i r s t  Workmen's 

Compensation, t h e  Products  L i a b i l i t y  and now No-fault Automobile 

P lans  carve  i n c r e a s i n g  a r e a s  of behavior  from t h e  j u r i s d i c t i o n  of 

negl igence.  

P a r t  o f  t h e  movement i s  toward an  economic a n a l y s i s  of t o r t s .  

Beginning a s  e a r l y  a s  Te r ry ' s  a r t i c l e  60 y e a r s  ago (1915: 40) ,  and 
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coming t o  f r u i t i o n  i n  Learned Hand's t e s t  i n  United S t a t e s  v. 

C a r r o l l  Towing Co., 159 F. 2d 169 (2d. C i r .  1947) t h i s  approach 

has a t  tempted t o  pu t  an economic i n t e r p r e t a t i o n  on negl igence.  

It is  no t  s u r p r i s i n g  t h a t  t h e s e  two t r ends  ( s t r i c t  l i a b i l i t y  

and economic ana lys i s )  have merged f o r  they compliment one another  

and sha re  much common ground. The argument f o r  s t r i c t  l i a b i l i t y ,  

however, is  n o t  always an argument f o r  economic , a n a l y s i s  o r  v i c e  

v e r s a .  (See! Eps t e in ,  1973: 151, 201). 

If t h e  two a r e  sometimes confused perhaps i t  i s ' b e c a u s e  

they  o f t e n  s h a r e  c e r t a i n  c r i t i q u e s  of c l a s s i c a l  negl igence formu- 

l a t i o n s .  Among those  c r i t i q u e s  i s  t h e  b e l i e f  t h a t  negl igence has 

allowed c e r t a i n  groups,  ' e spec i a l ly  bus ines s  co rpo ra t ions ,  t o  ex ter -  

n a l i z e  acc iden t  c o s t s  t o  workers, consumers who use  t h e i r  p roducts  

and o t h e r  who a r e  i n j u r e d  by . t h e  r i s k s  t h e  e n t e r p r i s e  genera tes  . 
(See: Ca lab res i ,  1970; Peck, 1971: 225; and o t h e r  c i t a t i o n s  i n  

Posner ,  1972: 30 n 1 )  A second s t r a n d  of t h e  c r i t i q u e  i s  t h a t  

t h e  negl igence system inadequate ly  compensates t h e  v i c t im  f o r  h i s  

i n j u r y  even when he  can  prove negl igence on t h e  p a r t  of t h e  defen- 

dant.(Conard e t .  a l .  1964; Frankl in ,  e t .  a l .  1961 f o r  empi r i ca l  

s t u d i e s  of automobile acc ident  compensation) A t h i r d  s t r a n d  ar -  

gues t h a t  c l a s s i c a l  negl igence is a m o r a l i s t i c  ven tu re  t h a t  t r i e s  

t o  e q u a t e . t h e  concepts of f a u l t  and blame w i t h  t h e ,  dec i s ion  a s  t o  

r e s p o n s i b i l i t y .  The c r i t i c s  argue t h a t  n o t i o n s .  o f  personal  blame- 

wor th iness  a r e  o u t  of  d a t e  i n  a n  e r a  where.many i f  not  most acc i -  

d e n t s  occur because of a  momentary s l i p  of judgement o r  t h e  inevi -  

t a b l e  mal func t ion  of products  and machinery (ROSS, 1970). A f o u r t h  



p a r t  of t h e  c r i t i q u e  i s  t h a t  i n  f a c t ,  i f  no t  i n  theory ,  negl igence 

i s  an i n e f f i c i e n t  a l l o c a t o r  of acc ident  c o s t s  because under t h i s  

.system a n  o u t s i d e  i n s t i t u t i o n  (a judge o r  j u ry )  must make t h e  appro- 

p r i a t e  cos t -bene f i t  a n a l y s i s  i n  a l l o c a t i n g  l i a b i l i t y  whereas i n  a 

s t r i c t  l i a b i l i t y  system t h e  l a w  only  has  t o  f i n d  t h e  p a r t y  b e s t  

a b l e  t o  make t h a t  d e c i s i o n  and, by hold ing  him l i a b l e ,  compel him 

t o  make t h e  e f f i c i e n t  a l l o c a t i o n .  (Calabres i  & Hirschoff  , 1972: 1060) 
I 

(But s e e  Posner ,  1973: 214-15.) 

.Two p o i n t s  should be made about t h e s e  c r i t i q u e s .  F i r s t ,  

some a r e  .mainly arguments f o r  s t r i c t  l i a b i l i t y  r a t h e r  than  an  economic 

i n t e r p r e t a t i o n  ( c r i t i q u e s  one.and two). And some a r e  mainly argu- 

ments f o r  a cos t -bene f i t  a n a l y s i s  ( c r i t i q u e  t h r e e ) .  Each, however, 

f i n d s  a common enemy i n  c l a s s i c a l  negl igence formula t ions .  The 

second p o i n t  t o  be  made i s  t h a t  t h e  d i f f e r e n t  c r i t i c s  may d i s a g r e e  

a s  t o  what should r e p l a c e  negligence. Both Eps t e in  and Ca lab res i  

ag ree  t h a t  t r a d i t i o n a l  negligence formula t ions  a r e  wrong bu t  argue 

between themselves whether we should move. t o  a n  economic a n a l y s i s  

of t o r t s  (Ca lab res i ,  1972: 1057) o r  a new type  of c a u s a l  a n a l y s i s  . 
(Eps te in ,  1973: 151; F l e t che r ,  1972: 537) We even have one w r i t e r  

ready t o  argue t h a t  negl igence has been s l ande red  w i t h  r ega rd  t o  

i t s  i n a b i l i t y  t o  e f f i c i e n t l y  a l l o c a t e  c o s t s  and t h a t  t h e  c r i t i c s  

have f a i l e d  t o  c a r r y  t h e  burden of showing how t h e i r  new system 

w i l l  do a b e t t e r  job .  (Posner, 1972: 29; Posner ,  197.3: 205, 221) 

(See a l s o  Blum & Kalven, 1965.) 

Even Posner ag rees ,  however, t h a t  t h e  ma jo r i t y  of w r i t e r s  

hope f o r  t h e  pas s ing  of negl igence r e s p o n s i b i l i t y  and a l l  i t  



e n t a i l s .  ( Id .  a t  205).  But i f  s t r i c t  l i a b i l i t y  i s  t o  c a r r y  t h e  day 

i t  i s  not  a l t o g e t h e r  c l e a r  what t h a t  term i s  t o  mean. Like  t h e  

arguments of what r e a l l y  c o n s t i t u t e s  negl igence  we now have argu- 

ments of what c o n s t i t u t e s  s t r i c t  l i a b i l i t y .  We might su r r ende r  t o  

t h e  common law t r a d i t i o n  and wi th  H. L. A. Har t  simply say:  

We do no t  know how s t r i c t  " s t r i c t "  l i a b i l i t y  r e a l l y  

is ,  o r  how a b s o l u t e  "absolute" l i a b i l i t y  p r o h i b i t i o n  

r e a l l y  is ,  u n t i l  we s e e  what t he  c o u r t s  do w i t h  t h e s e  

i d e a s  i n  p r a c t i c e , ( H a r t ,  1968: 112) 

Before g iv ing  up, however, we might t r y  t o  understand why i t  i s  t h a t  

t h e r e  i s  s o  much disagreement a s  t o  where we a r e  and what we should 

be doing.  

Perhaps t h e  most i n s t r u c t i v e  symptom o f  disagreement  i s  

t h e  p r e s e n t  d i s p u t e  a s  t o  what we should do wi th  what t r a d i t i o n a l  

negl igence  c a l l s  con t r ibu to ry  negl igence.  The ques t ion  is  t h i s :  

What a r e  we t o  do when t h e  p l a i n t i f f ,  who i s  t h e  p u t a t i v e  benef i -  

c i a r y  of a  s t r i c t  l i a b i l i t y  s tandard ,  does something o r  f a i l s  t o  

do something which could have prevented t h e  harm o r  a t  l e a s t  re -  

duced t h e  l i k e l i h o o d  of i t s  occurance? 

While t h e  c o u r t s  have, by and l a r g e ,  r e j e c t e d  c o n t r i b u t o r y  

negl igence  a s  .a defense  t o  s t r i c t  l i a b i l i t y ,  most w r i t e r s  would 

ag ree  t h a t  a t  some po in t  t he  p l a i n t i f f ' s  behavior  upse t s  t h e  l o g i c  

and j u s t i c e  of a  s t r i c t  l i a b i l i t y  scheme. A t  some p o i n t  negl igence ,  

o r  i n t e n t i o n a l  a c t i o n  c o n s t i t u t i n g  r e c k l e s s  d i s r e g a r d  f o r  one ' s  

s a f e t y  ( c a l l e d  assumption of t he  r i s k  by some) seems almost  i m -  

p o s s i b l e  t o  i gnore .  
1 



A s  t h i s  problem i n d i c a t e s ,  some of t h e  concerns of .  t h e  'tort 

of negl igence  a r e  very  d i f f i c u l t . . '  t o  d i s c a r d  i n  t h e i r  en t i re ty ' .  ' They 
. . 

appeal  t o  a  sense  of j u s t i c e  t h a t  does no t  seem t o  b e ' r e f l e c t e d  ade- 

qua te ly  i n  most s t r i c t  l i a b i l i t y  formula t ions .  On t h e  o t h e r  hand, 

c r i t i c s  of negl igence may, and o f t e n  do, a rgue  t h a t  i n  some ways 

negl igence  of fends  t h e i r  sense  of j u s t i c e .  E i t h e r  i t  f a i l s  t o  make 

s o c i a l l y  e f f i c i e n t  a l l o c a t i o n s ,  o r  i t  i n c r e a s e s  i n e q u a l i t i e s  o r  

It l eaves  some c l e a r l y  innocent  p a r t i e s  t o  bear  t h e  c o s t s  of t h e i r  

mis for tune . (Calabres i ,  1970; F l e t che r ,  1972; Eps te in ,  1973).  

It i s  t h e  t h e s i s  of  t h i s  paper t h a t  t o r t  law, e i t h e r  a s  

s t r i c t  l i a b i l i t y  o r  a s  negl igence,  con f ron t s  a  dilemma. The dilemma 

i s  t h a t  i n  deciding how t o  d e a l  w i th  t o r t  c a s e s  we a r e  s imultaneously 

confronted wi th  i s s u e s  of d i s t r i b u t i v e  j u s t i c e  and r e t r i b u t i v e  jus-  

t i c e .  I n  many cases  t h e  conclusions of t h e  two conceptions coin- 

c ide .  The r e s u l t s  would concur no mat te r  how we decided t h e  case .  

,--/ 
I n  o t h e r  f a c t  s i t u a t i o n s ;  however, t h e i r  b a s i c  d i f f e r e n c e s  emerge. 

Among such f a c t  s i t u a t i o n s  a r e  cases  whe.re t h e  g l a i n t i f f ,  o therwisg  
, . . . .  

t h e  b e n e f i c i a r y  of a s t r i c t  l i a b i l i t y  s t anda rd ,  is p a r t i c u l a r l y  d i s -  

regard ing .  I f ,  a s  we s h a l l  assume f o r  t h e  p re sen t ,  most s t r i c t  

l i a b i - l i t y  r u l e s  a r e  designed t o  c r e a t e  .a j u s t  d i s t r i b u t k o n  of acc i -  

dent. c o s t s ,  t h e  d i s r ega rd ing  p l a i n t i f f  i n  a  sense  upse t s  . t h i s  d i s t r i -  

bu t ion .  He des t roys  t h e  assumptions upon which our  r u l e s  of d i s t r i -  

b u t i v e  j u s t i c e  a r e  premised. The o u t l a n d i s h  example, s .uch,as  t h e  

p l a i n t i f f  who uses  h i s  .power lawnmower t o  s h i n e  h i s  shoes,  i n d i c a t e s  

t h e  n a t u r a l  l i m i t a t i o n s  of d i s t r i b u t i v e  j u s t i c e  based schemes. 



B. The ~ e l a t i o n s h i ~  of D i s t r i b u t i v e  and R e t r i b u t i v e  J u s t i c e :  A 
F i r s t  Approximation. 

The d i s t i n c t i o n  between d i s t r i b u t i v e  and r e t r i b u t i v e  j u s t i c e  

is  not  s imple and c l e a r  cu t . 2  John Rawls observes t h a t  d i s t r i b u t i v e  

j u s t i c e  i s  no t  a  s imple  oppos i t e  of r e t r i b u t i v e  j u s t i c e .  Esp.ecial ly ,  

i t  i s  i n a p p r o p r i a t e  t o  view r e t r i b u t i v e  j u s t i c e  so l e ly -  a s  a  "scheme 

of taxes  and burdens designed t o  pu t  a  p r i c e  on c e r t a i n  forms of 

conduct and i n  t h i s  way t o  guide men's conduct f o r  mutual advantagei" 

(Rawls, 197.1: 314-15) An e s s e n t i a l  p a r t  of r e t r i b u t i v e  j u s t i c e  

i s  i t s  focus  upon those  among us who show bad c h a r a c t e r .  D i s t r i bu -  

t i v e  j u s t i c e  f i n d s  i t s  essence elsewhere, i n  t h e  proper  d i s t r i b u t i o n  

of economic and s o c i a l  advantages.  These two a r e  not  t h e  converse 

of one another .  One does not  punish o f f ense  whi le  t h e  o t h e r  r e -  

wards moral worth.(Rawls, 1971: 315; See F u l l e r ,  1964).  

That t h e  two senses  of j u s t i c e  a r e  not oppos i t e s  does no t  

mean t h a t  t h e  two a r e  un re l a t ed  o r  t h a t  they cannot be  d i s t i n g u i s h e d .  

One d i s t i n c t i o n  appears  t o  be c e n t r a l .  That d i s t i n c t i o n  i s  between 

I d e a l  and non-Ideal theory.  An i d e a l  theory  of j u s t i c e  i s  premised 

on assumption t h a t  everyone w i l l  a c t  j u s t l y .  It assumes . s t r i c t  

compliance . i n  a r r ang ing  t h e  d i s t r i b u t i v e  a s p e c t s  of s o c i a l  r e l a t i o n -  

ships.  (See Rawls, Sec. 2, 25, 39) .  Non-ideal theory does no t  .assume 

s t r i c t  compliance. It is  i n  f a c t  designed t o  provide  r u l e s  f o r  

s i t u a t i o n s . w h e r e  t h i s  assumption is  not .met .  Non-ideal theory i s  

not  premised on s t r i c t  non-compliance. That ,  presumably, would b e  . . .  

a theory of something l i k e  a  Hobbesian s t a t e  of na tu re ,  a  war of  

a l l  a g a i n s t  a l l .  Rather ,  non-ideal theory is premised on p a r t i a l  

compliance. It looks f o r  p r i n c i p l e s  t o  govern s i t u a t i o n s  of i n j u s t i c e  



produced by t h e  f a i l u r e  of a c t o r s  t o  conform t o  c e r t a i n  s t anda rds  

of conduct. It is  t o  t h i s  s e t  of premises and problems t h a t  ques- 

t i o n s  of r e t r i b u t i v e  j u s t i c e ,  broadly def ined ,  a r e  addressed.  
3 

Given t h i s  pre l iminary  d i s t i n c t i o n  t h e  problem of t h e  lawn 

mower shoe s h i n e r  becomes~somewhat c l e a r e r .  The premise of s t r i c t  

compliance upon which a  products  l i a b i l i t y  scheme is  cons t ruc ted  

i s  so  overwhelmed by t h e  f a c t s  of t h e  c a s e  t h a t  we f e e l  u n c e r t a i n  

of i t s  a p p l i c a t i o n .  Moreover, t h e  behavior  of t h e  shoe s h i n e r  is  

so  r e c k l e s s  (perhaps t o  t h e  po in t  of being " in t en t iona l " )  t h a t  we 

f e e l  he,  no t  t h e  manufacturer ,  should "pay" f o r  h i s  a c t i o n .  Our 

s ense  of r e t r i b u t i v e  j u s t i c e  appears  t o  overwhelm t h e  a  p r i o r i  

assumptions upon which a  theory of t h e  j u s t  d i s t r i b u t i o n  of r i s k s  

i s  based. 

This  p re l imina ry  d i s t i n c t i o n  a lone ,  however, i s  no t  suf-  

f i c i e n t  t o  ou r  t a sk .  This  i s  so  f o r  a t  l e a s t  two reasons.  The 

f i r s t  i s  t h a t  t h e r e  a r e  no agreed upon d e f i n i t i o n s  of e i t h e r  r e t r i -  

b u t i v e  o r  d i s t r . i b u t i v e  jus t ice . .  I n  t h i s  paper  we w i l l  d i s cuss  

a t  l e a s t  two meanings of each term. For r e t r i b u t i v e  j u s t i c e  t h e r e  

i s  t h e  meaning t h a t  d e r i v e s  from d i s t i n g u i s h i n g  between human a c t s  

and a l l  o the r  behaviors;  and t h e r e  i s  a  competing meaning which 

de r ives  from making d i s t i n c t i o n s  between v a r i o u s  types of human 

a c t i o n s .  For d i s t r i b u t i v e  j u s t i c e  t h e r e  .is t h e  meaning which de- 

r i v e s  from c l a s s i c a l  and average u t i l i t a r i a n i s m ,  and t h e r e  i s  t h e  

meaning which d e r i v e s  from c o n t r a c t u a l  concepts  of  s o c i a l  j u s t i c e .  

The, second reason t h a t  t h e  b a s i c  d i s t i n c t i o n  i s  no t  suf -  

. f i c i e n t  is  t h a t  a c r o s s  a  body of ca ses  our  understandings of 



d i s t r i b u t i v e  and r e t r i b u t i v e  j u s t i c e  i n t e r a c t .  Since both senses  

of j u s t i c e  cannot  be  f u l l y  met i n  a l l  cases ,  our  understanding of 

each w i l l  have consequences f o r  our understanding of t h e  o t h e r .  

What j u s t  d i s t r i b u t i o n  i s  t o  mean w i l l  be  a f f e c t e d  by our  understand- 

i n g  of what people can do and v i c e  ve r sa .  I n  t r y i n g  t o  unrave l  

t h e s e  i n t e r a c t i o n  e f f e c t s  we confront  t h e  f u r t h e r  problem of p r i o r i t y  

r u l e s .  The way i n  which t h e  two concept ions of j u s t i c e  i n t e r a c t  

may depend upon which, i f  e i t h e r ,  i s  t h e  f i r s t  r u l e  of d e c i s i o n  and 

how t h e  o t h e r  i s  subordinated t o  i t .  

These two problems, t h e  va r ious  meanings of r e t r i b u t i v e  and 

d i s t r i b u t i v e  j u s t i c e  and t h e  ways they i n t e r a c t ,  w i l l  be  t h e  t o p i c  

of t h e  paper .  We w i l l  a rgue  t h a t  t h e  h i s t o r y  of  t h e  t o r t  of negl i -  

gence is  i n  l a r g e  p a r t  a  h i s t o r y  of t r y i n g  t o  d e f i n e  t h e s e  two 

concept ions of j u s t i c e  and searching  f o r  a  way t o  pursue t h e i r  d i f -  

f e r e n t  o b j e c t i v e s  s iumltaneously.  I f  t ~ h e  t h e s i s  of t he  paper is 

c o r r e c t  then  no p e r f e c t  syn thes i s  of d i s t r i b u t i v e  and r e t r f b u t i v e  

j u s t i c e  i s  p o s s i b l e .  They can, however, be  balanced a g a i n s t  one 

another .  To a t t empt  t h i s  ba lance  i s  t o  look  f o r  t h e  middle ground. 

With . the "eros ion  o f  negl igence we seem l e s s  and l e s s  a b l e  t o  formu- 

l a t e  a  p o s i t i o n  on t h e  middle ground. 

11. D i f f e r e n t  Understandings of D i s t r i b u t i v e  and R e t r i b u t i v e  J u s t i c e .  

A s  a  f o i l  , f o r  the  subsequent d i scuss ion  of , t h e  meanings of 

d i s t r i b u t i v e  and r e t r i b u t i v e  j u s t i c e  we w i l l  u s e  George F l e t c h e r ' s  

a r t i c l e  on Reciproc i ty  and Reasonableness a s  Paradigms of t o r t  

law, (1972: 537) .  Although the  d i f f i c u l t i e s  wi th  t h e  F le t che r  a n a l y s i s  



a r e  used as examples of our  p re sen t  confusion,  t h e  a r t i c l e  i s  chosen 

because of i t s  s tud ious  at tempt  t o  f i n d  a  middle ground. . '  

I n  a t tempt ing  t h i s ,  F l e t che r  does b f o  t h ings  which a r e  -parti 'cu--. 

l a r l y  va luab le .  F i r s t  he he lps  c l a r i f y  some of t h e  t h e o r e t i c a l  con- 

sequences involved i n  t h e  movement from Trespass  t o  Case t o  negl i -  

gence i n  t h e  l a s t  century.  Perhaps of most va lue  i s  ~ l e t c h e r ' s  

d i s c u s s i o n  of t h e  d i s t i n c t i o n  between t h e  axioms of d i s t r i b u t i v e  jus- 

t i c e  der ived  from Locke, Rousseau and Kant on t h e  one hand, and 

Hutchenson, Hurne, Bentham and M i l l  on t h e  o the r . (See  Rawls, 1971: 

11, 22) 

The l a t t e r  group, r e f l e c t i n g  u t i l i t a r i a n i s m  i n  i t s  many 

forms, have aominated much of -our t h ink ing  on' s o c i a l  jus- 

t i c e  f o r  a  cons iderable  per iod of t ime. This  view i s  now coming 

under pe r suas ive  a t t a c k  from the  former,  c o n t r a c t u r a l ,  viewpoint,  

p r i m a r i l y  a t  t h e  hands of John Rawls i n  h i s  w r i t i n g s  on j u s t i c e  a s  

f a i r n e s s .  The'Fletcher a r t i c l e  i n v i g o r a t e s  t h i s  ph i lo soph ica l  

d i s p u t e  by b r ing ing  i t  "down t o  cases"  i n  t h e  law of  t o r t s .  I f ,  a s  

we argue,  t h e  very process  of b r ing ing  i t  "down t o  cases"  h i g h l i g h t s  

t h e  dilemma of  t o r t  law, t h i s  ha rd ly  d e t r a c t s  from t h e  importance 

of t h e  o r i g i n a l  concern. 

B r i e f l y ,  F l e t c h e r ' s  p o s i t i o n  i s  a s  follows; There a r e  two 

competing paradigms i n  t h e  law of t o r t s .  He l a b e l s  t he  paradigms 

.Reciproci ty and Reasonableness. The r e c i p r o c i t y  paradigm may be  

understood i n  terms of  t h r e e  elements.  F i r s t  t h e  ques t ion  of who 

i s  e n t i t l e d  t o  compensation and who ought t o  pay should be s e p a r a t e  

ques t ions  and presumably should be decided i n  t h a t  o rde r .  Second, 



both of t h e s e  ques t ions  should be  decided by looking  t o  t h e  a c t i v i t y  

of t h e  v i c t i m  and t h e  r i s k  c r e a t o r ,  no t  t o  t h e  s o c i e t y  a t  l a r g e .  

Third,  t h e r e  i s  a s p e c i f i c  c r i t e r i o n  f o r  determining who is  e n t i t l e d  

t o  recover  f o r  l o s s .  It i s  a l l  those  i n j u r e d  persons who a r e  harmed 

by a  non-reciprocal  r i s k .  

By way of c o n t r a s t  t he  paradigm of reasonableness  does no t  

s e p a r a t e  t h e  i s s u e s  of  en t i t l emen t  t o  recover  and duty  t o  pay. 

Rather,  one g e n e r a l  ques t ion  is  asked, "was the  r i s k  unreasonable?" 

This  ques t ion  is  decided on the  b a s i s  of a  cos t -benef i t  a n a l y s i s  

made a t  a  s o c i a l  l e v e l .  

I f  t h e  r i s k  y i e l d s  a  n e t . s o c i a 1  u t i l i t y  ( b e n e f i t ) ,  

t h e  v i c t i m  i s  no t  e n t i t l e d  t o  recover  from t h e  r i s k -  

c r e a t o r ;  i f  t h e  r i s k  y i e l d s  a  n e t  s o c i a l  d i s u t i l i t y  

( c o s t ) ,  t h e  v i c t i m  i s  e n t i t l e d  t o  recover. (F l e t che r ,  

1972: 542.) 

F i n a l l y ,  t h e r e  i s  no s e p a r a t e  concern wi th  t h e  i s s u e  of r e c i p r o c a l  

and non-reciprocal  r i s k s  between p l a i n t i f f  and defendant  ( Id .  a t  541-43.) 

According t o  F l e t c h e r  t h e  purpose of bo th  paradigms is  t o  

d i s t i n g u i s h  between background r i s k s  t h a t  a r e  p a r t  of group l i v i n g  

and o t h e r  r i s k s  which r e p r e s e n t  a  v i o l a t i o n  of i n d i v i d u a l  i n t e r e s t s .  

The d i f fe rence .be tween t h e  two i s  t h e  way i n  which they f i l t e r  ou t  

background r i s k s .  Under t h e  r e c i p r o c i t y  paradigm only r e c i p r o c a l  

r i s k s  a r e  background r i s k s ;  whereas under the  reasonableness  paradigm 

a l l  r i s k s  t h a t  maximize t h e  u t i l i t y  of t h e  group a r e  t r e a t e d  a s  

background r i s k s .  



Fle t che r  argues f o r  t h e  preference  of t h e  r e c i p r o c i t y  para- 

digm over  t h e  reasonableness  paradigm. He' - fu r the r  argues t h a t  ear-  

l i e r  t o r t  law, t h e  law under t h e  w r i t  of t r e s p a s s ,  came c l o s e r  t o  

t h e  r e c i p r o c i t y  paradigm; bu t  w i th  t h e  development of t h e  t o r t  of 

n e g l i g e n c e . t h e  reasonableness  paradigm has  become'predominant. ( Id .  

a t  556') ' 

What F le t che r  has  at tempted t o  do i n  h i s  a r t i c l e  i s . t o  draw 

a p a r a l l e l  between r e c i p r o c i t y  and reasonableness  i n  t o r t  law and 

U t i l i t a r i a n i s m  and Contract  Theory i n  d i scuss ions  of d i s t r i b u t i v e  

j u s t i c e .  I n  d i scuss ing  t h e  d i s t r i b u t i v e  j u s t i c e  d i f f e r e n c e  between 

r e c i p r o c i t y  and reaeonableness  he has  underest imated t h e  c r u c i a l  

change i n  our  concept ion of r e t r i b u t i v e  j u s t i c e  which accompanied 

t h e  movement,from t r e s p a s s  t o  negl igence.  It i s  t o  t hese  d i f f e r -  

e n t  understandings of r e t r i b u t i v e  j u s t i c e  .which we now t u r n .  4 

A. R e t r i b u t i v e  J u s t i c e :  The Emergence of  Negligence and t h e  Chang- 
i ng  Meaning of ' Fau l t .  

Brown v. Kendal l ,  60 Mass. (6 Cush.) 292 (1850) is  t h e  case  

most f r equen t ly  c i t e d  a s  t h e  beginnings of t h e  s h i f t  t o  negl igence 

on t h i s  s i d e  of t h e  A t l a n t i c  (F l e t che r ,  1972; Malone, 1971, Harper 

& James, 1956) Using F l e t c h e r ' s  r e c i t a t i o n ,  t h e  f a c t s ,  i n  b r i e f ,  

a r e  these :  

Two dogs were f i g h t i n g  i n  t h e  presence  of t h e  p l a i n t i f f  and 

the  defendant ,  i n  a n  a t tempt  t o  s e p a r a t e  t h e  animals ,  Kendal l ,  began 

bea t ing  them wi th  a s t i c k .  He presumably knew t h a t  Brown was nearby, 

a s  .both he  and Brown moved i n  and about t h e  a rena  of  combat. The 

imagery i s  important ,  Kendall  knew t h a t  Brown was about ,  j u s t  a s  he 



presumably knew a  number of t h ings  about  t h e  s i t u a t i o n , . b u t  h i s  

a t t e n t i o n  was focused upon t h e  f i g h t i n g  dogs. A t  t he  moment of 

t r u t h  Kendall  s tepped back t o  a  p o s i t i o n  i n  f r o n t  of Brown and 

r a i s e d  h i s  s t i c k  t o  d e l i v e r  another  blow t o  the  d i s p u t a n t s .  The 

blow never came, f o r  on t h e  backswing t h e  s t i c k  caught.Brown i n  

t h e  eye and caused a  s e r i o u s  i n j u r y .  A l awsu i t  followed t h a t  made 

t h e  f i g h t i n g  dogs of Brown and Kendall  a s  important  a s  Davies Jack- 

a s s  i n  t h e  h i s t o r y  of t he  law of t o r t s .  Davies v. Mann, 10 M & W 
I 

546, 152 Eng. Rep. 588 (1842) 

\ 

The s u i t  was i n  t r e s p a s s ,  t h e  showing of d i r e c t  i n j u r y  

c l a s s i c a l l y  being s u f f i c i e n t  t o  e s t a b l i s h  a  prima f a c i e  c a s e  f o r  

recovery.  F l e t c h e r  argues t h a t  t h e  c r u c i a l  dec i s ion  i n  t h i s  

ca se  is  t h e  s h i f t i n g  of  t h e  burden of proof .  f i e  defendant ' s  p l e a  

was i n e v i t a b l e  acc iden t .  I n  t r e s p a s s  t h i s  has  t r a d i t i o n a l l y  been 

something f o r  t h e  defendant  t o  prove. On appea l ,  however, Chief 

J u s t i c e  Shaw "converted t h e  i s s u e  of t h e  defendant ' s  f a i l u r e  t o  

e x e r c i s e  ,o rd inary  c a r e  i n t o  a  new premise of l i a b i l i t y ,  t o  b e  

proven by t h e  p l a i n t i f f . "  (F l e t che r ,  1972: 562) Thus were t h e  

p l a i n t i f f ' s  r i g h t  t o  recover  and t h e  defendant ' s  duty t'o pay 

merged.5 F le t chgr  i s  r i g h t .  This s h i f t i n g  of burden i s  a  break 

wi th  t h e  . pas t ,  and i n  t h a t  sense  Brown v .  Kendall  s t ands  a s  a  

key dec i s ion .  Less  obvious is t h e  r a t h e r  remarkable f a c t  t h a t  

. b o t h  Chief J u s t i c e  Shaw and t h e  t r i a l  judge agreed t h a t  on t h e s e  

f a c t s  t h e  defense  o f  i n e v i t a b l e  a c c i d e n t  went t o  t h e  adequacy of 

t h e  defendant ' s  c a r e  under t he  circumstances.  C l a s s i c a l l y ,  Ken- 

d a l l ' s  acti0.n would have c+p le t e ly  f a i l e d  t o  suppor t  and excuse 



of i n e v i t a b l e  acc iden t .  It is  important  t o  understand how t h i s  i s  

s o ,  because t h e  slow change i n  t o r t s  t h a t  made such a p l e a - a p p r o p r i a t e  - -  

i n  Brown v. Kendall  no t  on ly  t e l l s  us a good d e a l  about  t h e  o r i g i n s  

of the  reasonableness  t e s t ,  bu t  a l s o  r e v e a l s  t h e  s h i f t i n g  meaning of 

r e t r i b u t i v e  j u s t i c e  i n  t o r t  law. 

To understand how much has changed one must go back t o  ear-  

l i e r  cases .  cons ider  t h e  ca se  of Weaver v .  ward, ~ o b .  134, 80 Eng. 

Rep. 284 (K.B. 1617).  Dictum i n  t h a t  case  i s  o f t e n  c i t e d  a s  t h e  

beginnings o f  t h e  no t ions  of fau1.t and negl igence .  The p l a i n t i f f  

and defendant  were engaged i n  a 17 th  century  equ iva l en t  of war 

games and t h e  defendant  s h o t  Weaver. On a s u i t  i n  t r e s p a s s  t h e  

defendant ' s  p l e a ,  by way of confess ion  and avoidance was t h a t  t h e  

wounding occumed a c c i d e n t l y  and w i t h  g r e a t  mis for tune  and con t r a ry  

t o  t h e  defendant ' s  i n t e n t  (Casua l i t e r  e t  pe r  infortunium e t  con t r a  

voluntatem suam). The dictum t h a t  has  s t i r r e d  h i s t o r i a n s  i s  " there-  

f o r e  no man s h a l l  be excused of a t r e s p a s s  except  i t  may be  judged 

u t t e r l y  wi thout  h i s  fault!" (Cf. Bohlen, F. "The Tor ts  of I n f a n t s  

and Insane Persons,' '  23 Mich. L. Rev. 9 a t  1 3  ) 

Yet i n  s p i t e  of t h i s  dictum i t  i s  important  t o  no te  t h a t  

t he  p l a i n t i f f ' s  demurrer t o  t h e  p l e a  was accepted;  and no evidence 

was permi t ted  t o  suppor t  t h e  claim. Malone b e l i e v e s  t h a t  t h e  

reason f o r  t h i s  appa ren t ly  con t r ad ic to ry  r e s u l t  i s  ind ica t ed  by 

t h e  i l l u s t r a t i o n s  provided by t h e  cou r t  t o  i n d i c a t e  what " u t t e r l y  

without  fau1t:"denoted (Malone, 1970) 

A s  i f  a man by f o r c e  t ake  my hand and s t r i k e  you o r  

h e r e  t he  p l a i n t i f f  had run  ac ros s  h i s  p i ece  when i t  



was d ischarg ing ,  o r  h a d - s e t  f o r t h  t he  c a s e  s o  a s  i t  

had appeared t o  t h e  cou r t  t l ia t  i t  had 'been inev i t a l i l e  

and t h a t  t h e  defendant had committed no negl igence  t o  

g ive  occas ion  t o  t he  h u r t .  

The i n t e r p r e t a t i o n  t h a t  exp la ins  both  t h e  dictum and t h e  

summary d i s m i s s a l  of t h e  defendant ' s  p l e a  i s  t h a t  " u t t e r l y  wi thout  

f  a u l t l '  meant no "act ion" by the  defendant  t h a t  produced (caused) 

t h e  harm.6 Consider t h e  examples g iven  by t h e  cou r t .  The f i r s t  

i s  c l e a r l y  a  ca se  where t h e  indiV&hual i s  no more t h e  cause of 

t h e  s l a p  than  i f  h i s  arm were $ s t i c k .  There i s  a n  obvious, a l -  

t hough .ph i lo soph ica l ly  d i f f i c u l t ,  d i f f e r e n c e  between s ign ing  a  

document by having 'one ' s  hand drawn f o r c e f u l l y  ac ros s  a page and 

s ign ing  because someone holds a  gun a t  one ' s  head and th rea t ens  

dea th  i f  he f a i l s  t o  s ign .  No mat te r  how overwhelming t h e  duress  

engendered i n  t h e  l a t t e r  c a s e  t h e r e  i s  a s ense  i n  which one could 

have done o therwise  than  sign. (J. L. Aus t in ,  1956: 109; Brand, 1970) 

One could choose t o  d i e .  Moreover, i f . o n e  s igned  i t  may be s a i d  t h a t  

he  i n t e n t i o n a l l y  s igned  (although perhaps not  t h a t  he s igned in-  

t e n t i o n a l l y ,  a s  h i s , i n t e n t  was t o  avo id .be ing  s h o t . )  
7  

The second example given i n  Weaver v.  Ward . i s  somewhat l e s s  

c l e a r  i n  t h a t  t h e  judge wanted a  hypo the t i ca l  ca se  which conformed 

t o  t h e  gene ra l  f a c t s  of t h e  case  before  him. He seems t o  have 

compromised c l a r i t y  f o r  relevance.  Never the less ,  t h e  d i s t i n c ' t i o n  

apparent ly  in tended  was t h e  same a s  i n  t h e  f i r s t  example. I n  t h e  

a c t u a l  f a c t s  of t h e  case  t h e  defendant  appa ren t ly  f i r e d  h i s  gun 

wi thout  knowing and fo re see ing  t h a t  p r o j e c t i l e  would s t r i k e  t h e .  



p l a i n t i f f .  Although he pleaded acc iden t ,  what t r a n s p i r e d  was t h a t  

he made a  mis take  a s  t o  t he  p l a i n t i f f ' s  l o c a t i o n .  To t h i s  p l e a  a  

demurrer was s u s t a i n e d .  I n  t h e  h y p o t h e t i c a l  ca se  t h e  gun i s  d i s -  

charged, t h e  defendant  i s  now pass ive  and wh i l e  t h e  b u l l e t  i s  pro- 

ceeding ( " p l a i n t i f f  had run a c r o s s  t he  p i e c e  when i t  was discharg-  

ing") t h e  p l a i n t i f f  moves i n  t h e  way of t h e  b u l l e t .  A s  noted,  t h e  

example i s  n o t  e n t i r e l y  adequate  t o  t h e  i s s u e ,  b u t  appa ren t ly  t h e  

judge be l i eved  t h e r e  t o  be a  d i f f e r e n c e  between d i scha rg ing  t h e  gun 

when no t  knowing t h a t  t h e  p l a i n t i f f  was i n  t he  l i n e  of f i r e  (a  m i s -  

t ake  based on inadequate  knowledge); and d i scha rg ing  t h e  gun before  

t h e  p l a i n t i f f  moved. The l a t t e r  i s  an  a c c i d e n t  and i s  no t  a  t r e s p a s s  

a t  a l l ,  f o r  then  t h e  p l a i n t i f f  r a n  i n t o  t h e  b u l l e t  a s  much a s  i f  one 

r a n  . i n t o  t h e  1 0 t h  c a r  of a  moving t r a i n .  
8  

With t h i s ' i n t e r p r e t a t i o n  what is  excused-by a  p l e a  of inevi -  

t a b l e  a c c i d e n t  i s  n o t  ignorance bu t  l a c k  of any phys i ca l  oppbr tuni ty  

t o  avoid  i n j u r y .  Nor do Weaver v. Ward. and o t h e r  shoo t ing  cases  s tand  

a l o n e  f o r  t h i s  i n t e r p r e t a t i o n .  Eps&Si:,n (1973: 166) c i t e s  t h e  case  

of Smith v. Stone,  S t y l e  65, 82 Eng. Rep. 533 (1647) f o r  a  s i m i l a r  

p ropos i t i on .  There t h e  defendant was c a r r i e d  upon t h e  p l a i n t i f f ' s  

l and  by a  group o f  armed men. A s u i t  i n  t r e s p a s s  f a i l e d  because 

t h e  a c t i o n  l a y  a g a i n s t  " the t r e s p a s s e  of t h e  p a r t y  t h a t  ca .rr ied 

t h e  defendant  upon t h e  land ,  and not  t h e  t r e s p a s s e  of t h e  defendant." 

somewhere between Weaver (1617) and Smith (1647), and :Brown 

v .  Kendall  (1850) t h e  grounds f o r  d e f e a t i n g  a  pr ima f a c i e  case  of 

t r e s p a s s  .had expanded. Under t h e  precedence of Weaver v .  Ward, 

Kendal l ' s  p l e a  could have been demurred a g a i n s t  s u c c e s s f u l l y .  By 



t h e  t ime of Brown new 'excuses'  had become a v a i l a b l e .  Trespass  was 

an  a s c r i p t i o n  of r e s p o n s i b i l i t y  t h a t  had become d e f e a s i b l e  i n  new 

ways. (Hart ,  1948-9: 171 ) By the  time of Brown v .  Kendall  no one 

would have fundamentally d isagreed  t h a t  t r e s p a s s  could b e  de fea t ed  

by p l e a s  o t h e r  than  "not g u i l t y  of human a c t i o n  causing i n j u r y .  It9 

Other  s enses  of be ing  unable t o  avoid i n j u r y  had become r e l e v a n t  

t o  t h e  i s s u e  of whether  one had committed a  t r e s p a s s .  

Such an  expansion was c e n t r a l  t o  t h e  development of neg l i -  

gence. What changed was t h e  very not ion  of what c o n s t i t u t e d  " fau l t " .  

A t  i t s  c o r e  i t  concerned an  expansion of a v a i l a b l e  excuses t o  i nc lude  

o t h e r  meanings of t h e  s tatement  "he could no t  have done otherwise".  

Kendall  may n o t  reasonably argue t h a t  someone moved h i s  arm o r  t h a t  

Brown r a n  i n t o  t h e  s t i c k ,  b u t  h i s  p l e a  of ignorance was a  permissable  

answer.'' Embodied i n  t h i s  and o the r  examples was t h e  movement from 

I 1  a c t i n g  a t  one 's  p e r i l "  t o  r e s p o n s i b i l i t y  f o r  negl igence .  

The key d i s t i n c t i o n  f o r  judging excuses i n  e a r l y  t r e s p a s s  

ca ses  was whether o r  no t  a  person ' s  involvement i n  an  event  was l i k e  

t h a t  of an  inanimate o b j e c t .  By the  time of  Brown v. Kendall  t h e  

d i s t i n c t i o n  was n o t  between human a c t i o n s  and non-acts o r  mere move- 

ments, b u t  r a t h e r  between d i f f e r e n t  types of human a c t i o n .  The t o r t  

law became more complex1' and, by our 20th century  l i g h t s ,  more moral.  

More moral t h a t  i s  i n  terms of  r e t r i b u t i v e  j u s t i c e .  

Given t h i s  l a r g e r  s e t  of p o s s i b l e  excuses,  t h e r e  a r e  few, i f  

any, a b s o l u t e ,  c l e a r  and unambigious l i n e s  between r e s p o n s i b i l i t y  and 

non-respons ib i l i ty .  I n  t h e  document s i g n i n g  example.above one can 

always choose t o  b e  sho t .  There presumably a r e  s i t u a t i o n s  where t o  



s i g n  is  a " f a t e  worse than  death". and we migfit ho1d"'the s i g n e r  re- 

spons ib l e .  S imi la r  l y ,  an  u n a v o i d a ~ ~ e  acciaer i t  f o r  oiie nian-mag=-be.-..the.- . 

e a s i l y  n e g o t i a t e d ' d i f f i c u l t y  of  another .  The unforeseeable  event  ' f o r  

me may be  obvious t o  you. The t r u t h  of ' a v o i d a b i l i t y  mistake.'and=-i-g-.- . -  

norance may indeed be  a s  v a r i a b l e  a s  a  man's f o o t .  Vaughn v.-%enlove.,. 

3  Bing. N.C. 468, 132 Eng. Rep. 490 (C.P. 1837).  As 'va r i ab l e -a s  h i s  

a b i l i t y ,  knowledge, coord ina t ion ,  f o r e s i g h t ,  c apac i ty ,  e f f o r t ,  e t c .  

To judge and compare such excuses a t  a l l  r e q u i r e s  something l i k e  t h e  

inven t ion  of " the reasonable  man". 

The reasonable man, and a l l  t h e  u n c e r t a i n t y  t h a t  concept 

imp l i e s ,  has  concerned many w r i t e r s .  Some, l i k e  Leon Green , ' r e l ega t e  

d i scuss ions  of t h i s  concept t o  t h e  r o l e  of  s cho la s t i c i sm.  The man of 

\ 

ord ina ry  prudence i s  only a  sober ing  c a u t i o n ,  warning j u r o r s  t o  use  

reasoned and c a r e f u l  judgement i n  dec id ing  t h e  f a t e  of o t h e r s .  

The law has  been s a t i s f i e d  by t h e  t r a n s l a t i o n  of one 

of i t s  important  i s s u e s  from judge t o  j u r y  through tl ie.  

medium of a  f i g u r e  of  speech. No one should expect 

t h i s  f i g u r e  of speech ,  t o  s t and  a n a l y s i s  except  a s  a  f i g u r e  

of  speech: . . 
T't may w e l l  be  t h a t  t h e  "law of negl igence ' '  i s  s o  un- 

c r y s t a l l i z e d  (except  f o r  a n  inconsequen t i a l  p a r t )  t h a t  

i t  cannot be subjec ted  t o  s ta tement  o t h e r  than i n  terms 

of a n  a n a l y s i s  through which t h e  cases  must be  run  a s  they 

a r i s e .  I n  o t h e r  words, we may have a  process  f o r  pass- 

i n g  judgment i n  negl igence c a s e s ,  b u t  p r a c t i c a l l y  no "law 
P 

a of  negligence" beyond the  process  i t s e l f .  (Green, 1930: 



Recently Eps te in  (19'737-'.has ' c r i t i q u e d  negl igence on much the  

same ground.' He' argues" t h a t  t h e  f a i l u r e '  t o  s t a y  wi th  t r e s p a s s  no- 

t i o n s  of causa t ion  has  made'the law of negl igence  'a 6ody of r u l e s  

which i s .  h'o'pelessl'y vague wlien a p p l i e d  t 6 '  pa? t i c u l a r  ca'ses; " 'As . 

a n  a l t e r n g t i v e  h e  would l3ke t o  have' t o r t  law r e t u r n  t o  a type of 

c a u s a l  a n a l y s i s  no t  u n l i k e  t h a t  used under t h e  w r i t  of t r e s p a s s .  
12  

Anyone'farniliar w i t h  t h e  a t tempts  of v a r i o u s  w r i t e r s  t o  d e f i n e  t h e  

reasonable  ,man i n  'a p r e c i s e  way w i l l  be  fo rced  t o  g ive  some'meri t  

t o  Eps t e in ' s  s ta tements . (See  Seavy, 1927: 1; Edgerton, 1926: 849) 

Given the'se probleems one might wonder why t h e  c o u r t s  ever  

abandoned t r e s p a s s  not ions  of causa t ion  and r e s p o n s i b i l i t y .  A t  

l e a s t  p a r t  of t h e  answer may, I be l i eve ,  be found i n  t h e  h i s t o r y  of 

t h e  o l d  companion w r i t  of Trespass on t h e  Case.and t h e  problems 

of omissions. 

B. Omissions: Trespass  on t h e  Case and t h e  S h i f t i n g  Burden of Proof .  

The ques t ion  is  why t h e  movement from t r e s p a s s  t o  negl igence? 

While t h e r e  a r e  c e r t a i n l y  ex t r a - l ega l  reasons  leading  t o  t h i s  s h i f t ,  

w i t h i n  the  law problems a r i s i n g  ou t  of what a r e  commonly c a l l e d  

omissions g ive  us some i n s i g h t  i n t o  t h e  process  of change. Trespass  

on t h e  Case developed s h o r t l y  a f t e r  t h e  a c t i o n  i n  Trespass  v i  e t  

armis.13 It was t h e  app ropr i a t e  w r i t  i n  ca ses  wherk ' there  was no 

d i r e c t  i n j  ury . 
Note t h a t  i n  an a c t i o n  on t h e  Case t h e  p l a i n t i f f  must show 

a n  i n j u r y .  This i s  i n  c o n t r a s t  t o  t r e s p a s s  v i  e t  armis where t h e  

t r e s p a s s  i t s e l f  was s u f f i c i e n t .  (Prosser ,  1964: 29) Moreover, t he re  

must b e  some connect i on  between t h e  'omission the  defendant i s  

accused of and t h e  damage. 



Dbs toyevsTij,- figs said fhlt T - .  everyon'e ' -,'a,  is ' r e a l l y  ' respons i l i l e  ' 8 

. 
t b '  a l l  men:'£ o r '  a l l  .'meri'<and* f o r  ' every th ing  ''; 'the pa rab le :  

of t h e  Good' Samaritan i s  -much t h e  same. By such reason- 

i n g  D r .  Schweitzer 'wod1d'''be' a cause 'o'f ' t h e  s u f f e r i n g  

i n  t h e  Amer'icSn s1UG because he  chose t o  devote .himself  

t o  t he  reTief  of  Afr ican  n a t i v e s .  . . A l l  of us,  i n  t h i s  

- . 
sense,  a r e -  causes  o f -  harm6 tl-iat we'..could prevent  and -do 

not .  . .The network 6 f  omissions t h a t  ar.e h y p o t h e t i c a l  
i 

causes o f '  harms thus  quick ly  would become unmanageable 

, 
i f  any a t tempt  were inade t o  dea l  wi th  i t  i n  d e t a i l .  

Chosing , am6ngst t he  unl imited" number 'of omissions t h a t  

a r e  h y p o t h e t i c a l  causes of harm, one t h a t  may be cu lpab le ,  

r equ i r e s  an eva lua t ion  which must be  grounded upon reasons  

o f  some,weTght. (Becht & M i l l e r ,  1961: 126) 

Since . t he  a c t i o n  on the  Case was appropr i a t e  where t h e r e  

was no d i r e c t  i n j u r y ,  one must decide which omissions c o n s t i t u t e  

l i a b i l i t y .  Whichthings d i d  t h e  defendant f a i l  t o  do which he 

"should have donet'? A s  i s  o f t e n  noted,  i n  t h e  e a r l y  y e a r s  of t h e  

a c t i o n  on the  Case t h i s  d e c i s i o n  d id  n o t  involve  an a n a l y s i s  of . 

negl igence  i n  t h e  modern sense  of t h a t  term. The d i s t i n c t i o n  be- 

tween Trespass  and Case was not  t h a t  of s t r i c t  l i a b i l i t y  ve r sus  

negligence,.  Rather ,  what was c e n t r a l  t o  an a c t i o n  .on t h e  c a s e  was 

t h a t  t h e  p l a i n t i f f  plead an omission t h a t  was, on o t h e r  grounds, 

unlawful .  

The p l a i n t i f f  needed t o  show t h a t  t h e  defendant f a i l e d  i n  

some p o s i t i v e  duty, such a s  being i n  contempt of cou r t  o r  f a i l i n g  



t o  execute  jud ic ia1~ 'process ' .  (K i ra l fy ,  1951:  9) .  Cas'e' was app ropr i a t e  

where a cbKfiection could"'be 'made between tKe. p l a i n t i f f ' s  ' t n j u r y '  and. 
. . 

some abs01u te~ '~ 'd~ ty '  o f -  t h e  d e f e a a r i t ;  such a s  ' c o n t r o l l i n g  h i s  f i r e s  

s o  a s  not- t o  i n j u r e  o thers . i ( Id .  a t  99) .  

O n l y k  : the .T8'th and 19 th  c e n t u r i e s  d i d  the', s t r i . c t  na tur .e  

of espons.ibi.lTty bkgin o; Prod-e..;- and' iji-th- .-it th'e..? cxgssical d'is- - - - .  

' t i nc t ion~be twee r i  Tirespass and Case. .:Winfield and Goodhart, (1933: 

359, 364)' s t a t e  t h a t  a c t i o n  on the  c a s e  f o r  negl igence  i t s e l f  

i s  n o t  c l e a r l y  p re sen t  u n t i l  t he  l a t t e r  h a l f  of t h e  1 8 t h  century .  

A t  t h i s  time negl igence  began t o  a c q u i r e  i t s  modern meaning. 

Most would ag ree  t h a t  negl igence  had i t s  b i r t h  i n  Case, no t  

i n  Trespass.(Malone 1970)'  Some have argued t h a t  t h i s  movement 

had a t  i t s  base  a new moral consciousness  based on t h e  premise t h a t  

one should n o t  have t o  a c t  a t  h i s  p e r i l .  (Ames, 1908: 97) This 
< 

i n t e r p r e t a t i o n  s e e s  neg l igence -as  p r i m a r i l y  b e n e f i t i n g  defendants .  

The e a r l y  emergence of negl igence i n  Case, however, sugges ts  f h a t  

i t s  consequence was no t  t o  provide new excuses t o  defendants ,  b u t  

r a t h e r  t o  provide  a new remedy t o  p rev ious ly  non-suited p l a i n t i f f s .  

Rather than a n  awakening of a new moral consciousness  based on 
I: L 

f a u l t ,  negl igence  ac  ti& , .-. .  permit ted s u i t s  where t h e  omission was. 
, .. . 

:. . t ,. , 
not  t h e  omission of a : s p e c i f i c  p o s i t i v e  du ty  owed by a person i n  a 

' _  

s p e c i f i c  r o l e  wh i l e '  he"$as ., Ye performing t h a t  r o l e .  For t r a d i t i o n a l l y ,  

when t h e  h a m  incu r red  by an omission occurred o u t s i d e  t h e  scope 
.. p 3 

z ! ' , .  . ', I 

of . d u t i e s  surrounding ckpinon c a l l i n g s ,  t h e  defendant  would be  exonerated. 14 
x >'. !: 

I 
. ;. 

The l o g i c  o£ l i a b i l i t y ,  when t i e d  t o  omission$, would 
. ,& i. : 

i n  one .  extreme make everyone r e spons ib l e  f o r  every omission producing 
. > 



i n j u r y .  C a r r i e r s ,  j a i l e r s  .and process  s e r v e r s  m i g h t  reasonably be  

s i n g l e d  o u t  ' f o r  s t r i c t  r e s p o n s i b i l i t y .  l5 These a r e  t y p i c a l  i n j u r i e s  

produced by s p e c i f i c  c a l l i n g s .  (see,  ' Ehrenkweig, 1951) .  ,But what 

about  t h e  1 8 t h  century  Sunday drive?'; o r  t h e  owner of a  runaway 

horse?16 I f  they a r e  not  he ld  t o  be s t r i c t l y  r e spons ib l e  due t o  

t h e  omission of a '  p o s i t i v e  duty is  - t h e  p l a z n t i f f  l e f t 'w i ' t hou t  'remedy? . '"- 

One could perhaps g r e a t l y  e*and' t h e  s p e c i f z c  ' a c t s  which . 
. .. 

a r e  t o  b e  omi t ted  only  a t  one 's  p e r i l ,  y e t  t h i s  would be  an  extreme 

remedy i n  a  s o c i e t y  where harms produced by unexpected and unin- 

tended omissions could  no t  be insured a g a i n s t .  The a l t e r n a t i v e  i s  

t o  say t h a t  one i s  l i a b l e  only i f  t h e  omission i s  neg l igen t ;  t h a t  i s  

when t h e  defendant  could have suppl ied  t h e  omission. Such a r e  t h e  

makings of a  t o r t ' o f  negl igence.  

T r a f f i c  a c c i d e n t s  played an  important  r o l e  i n  t h e  emergence 

of a - n e g l i g e n c e  understanding of a c t i o n s  on t h e  Case.(Malone, 1970: 

25J' I t  i s  extremely ' d i f z i c u l t  t o  gene ra t e  anyth ing  l i k e  an  appro- 

p r i a t e . l i s t  of s p e c i f i c  omissions t h a t  one i s  s t r i c t l y  r e spons ib l e  

f o r  on t h e  road.  These cases  played a  s i g n i f i c a n t  r o l e  i n  break- 

i ng  down t h e  t r a d i t i o n a l  d i s t i n c t i o n  between t r e s p a s s  and Case, 

t h e  d i s t i n c t i o n  between d i r e c t  and i n d i r e c t  i n j u r i e s .  

Moreover, a t  t h e  very time when s u b s t a n t i v e  d i s t i n c t i o n s  

between.Trespass  and Case were emerging, t h e  procedura l  d i s t i n ~  

t i o n s  between t h e  choice  of w r i t s  was becoming l e s s  c l e a r .  Not 

only must i t  have seemed incongruous t o  have a c t i o n s  on t h e  c a s e  

decided by a  negl igence  sense  of causa t ion  wh i l e  a c t i o n s  i n  t r e s p a s s  

were decided on t r e s p a s s  n6 t ions  of causa t ion ,  i t  was i n c r e a s i n g l y  

d i f f i c u l t  t q  know which w r i t  was a p p r o p r i a t e  f o r  which cases  
I 



The ' cou r t s  w e r e . c l e a r l y . g r o p i n g  f o r  a  new syn thes i s .  The 

e a r l y  h i s  t o ry '  of ' the j u d i c i a l '  i n t e r p r e t a t i o n  of  ' t h e  Engl'i'sh Judi'ca'' 

t u r e  Act of '  1873''a?1d~-1875~~refl'ects - tKi's u n c e r t a i n t y .  These a c t s  . . . . 
. .  . .  

. . 

abo l i shed  t h e  o l d  ' f6rnis 'of a c t i o n .  ''. Lef f' unset t led"-was '  ' the .ques t ion  - . 
5' 

of whether"-tfi'ese- a c t s  'were only t o  abo l i sh"  plead'frig d i s t i -nc t ibns  . 

or were t o  abol i-sh ''gubs t a n t f v e  d'iff e rences  between Trespass and ' 

Case a s  we l l .  Cases such a s  Holmes v. Mather, L.R. 19 Ex. 261 

(Ex. 1873) i n d i c a t e  t h a t  t he  i s s u e  was c l e a r l y  unresolved,  b u t  

a l s o  i n d i c a t e  t h a t  a t  l e a s t  i n  highway cases  t h e  very  n a t u r e . o f  t he  

harm a rguedraga ins t  a  pure ly  p leading  i n t e r p r e t a t i o n .  . - .  

Unlike Brown v. Kendal l , .where i t  i s  mere pe t tyfoggery  t q  

sugges t  t h a t  Brown r a n  : i n to  the  s t i c k ,  i n  road acc iden t s  t h e  d i r e c t -  

i n d i r e c t  . d i s t i n c t i o n  is  o f t e n  q u i t e  ambigious. While d i f f i c u l t  

examples abound, cons ider  the.  s imple c a s e  where two v e h i c l e s  - s ide-  

swipe. I n  Pearcy 'v .  Walter , .  6' Cur. '& P.. 2'32, 172 Eng. Rep. 120 

(1834)- t he  .case  turned on the  ques t ion  of whether a  s h a f t  was 

d r i v e n  i n t o  a  ho r se  o r  t h e  horse d r iven  a g a i n s t  t h e  s h a f t .  For 

s u b s t a n t i v e  r u l e s  t o  t u r n  upon such i s s u e s  must have seemed a s  

q u i x o t i c  then  a s  now (See Malone, 1970: 26.) 17 

Thus we a r e  back t o  Brown v. Kendal l .  The d i s t i n c t i o n  be- 

tween Trespass  and Case and between d i r e c t  and i n d i r e c t  i n j u r i e s  

s 
seems t o  have run  i t s  course,  and w i t h  i t  t h e  n o t i o n  that. a  s u i t  

' for  a  d i r e c t  i n j u r y  should n o t . a l l o w  c e r t a i n  excuses a v a i l a b l e  . . 
0 

f o r  a  s u i t  f o r  non-direct  i n j u r y .  The p roces s  of expanding t h e  

Q 
scope of Case thus  l e d  t h e  cou r t s  t o  open up new defenses  t o  Tres- . 

pass .  I n  most non- in ten t iona l  t o r t s  t h e  a s c r i p t i o n  of responsi-  

b i l i t y  could be defea ted  i n  ways o t h e r  t han  showing one had committed 



no Wac  ion"".--". a t :  a l l ' .  ' ~ S e a r T y  o n  t h i s  p o i n t  Hol'mes was n o t  - a l t o g e t h e r  

i n c o r r e c t  i n  say ing  t h e r e  was a  movement from a c t i n g  a t  one ' s  p e r i l  

t o  "acting""ohfy i n  c e r t a i n  ways a t  one ' s  p e r i l .  A new l e g a l  d e f i n i -  

t i o n  of human a c t f o n  and t h e r e f o r e  of r e s p o n s i b i l i t y  had emerged. 

A few words a r e  i n  o rde r  a s  t o  F l e t c h e r ' s  p o i n t  concerning 

t h e  s h i f t i n g  burden of proof .  Hidden by t h e  f a c t s  of Brown v .  

Kendall  i s  t h e  f a c t  t h a t  i n  s u i t s  t h a t  sound t n  Case, those  con- 

cern ing  omissions where t h e  s tandard  is  negl igence ,  i t  is  no t  un- 

reasonable  t h a t  t h e  p l a i n t i f f  must say what i t  i s  t h e  defendant  

f a i l e d  t o  do and why t h a t  f a i l u r e  i s  a c t i o n a b l e .  The p l a i n t i f f  

needs t o  show why i t  i s  regsonable t o  s ay  t h a t  t h e  defendant  could 

have done o therwise .  He needs t o  show ' t ha t  another  course  of a c t i o n  

was open t o  t h e  defendant ,  one t h a t  we might normally have expected 

t h e  def end in t  could fol low.  Omissions, a c t i o n a b l e  f o r  negl igence  

imply s o m e . s h i f t  o f  t h e  burden; t he  p l a i n t i f f  must show more t o  

p re sen t  a  prima f a c i e  ca se .  He must show t h a t  reasonable  a c t i o n  

was a v a i l a b l e .  It i s  t h i s  s h t f t  i n  burden t h a t  F l e t che r  c a l l s  a  

s h i f t  i n  t h e  c l a im  of f a u l t l e s s n e s s  from t h e  s t a t u s  of be ing  an 

excuse t o  t h e  s t a t u s  of being a  j u s t i f i c a t i o n  ( F l e t c h e r ,  1972: 

559-60 - ) 

According t o  F l e t c h e r  t h e  d i s t i n c t i o n  between t h e  two 

i s . t h a t  excuses "focus on t h e  a c t o r ' s  personal  c ircumstances and 

h i s  capac i ty ,  t o  avoid r i s k "  whereas, "quest ions .about j u s t i f i c a t i o n  

. . . look s o l e l y  t o  t he  r i s k  abs t r ac t ed  from t h e  p e r s o n a l i t y  of 

t he  r i s k  c r e a t o r .  What a r e  t he  b e n e f i t s  of t h e  r i s k ?  What a r e  

t he  c o s t s ?  Does t h e  r i s k  maximize u t i l i t y ? "  (1972: 559) .  I n  



essence  f o r  F l e t che=  tlie j u s t i f i ca t ion -excuse  dimension is  a d i s -  

t i n c t i o n  tietween ques t ions  of r e t r i b u t i o n , . i . e . ,  you a r e  excused 

i f  you a r e  no t  a  legaSIyyre levant  cause of t h e  ac&ident ;  and ques- 

t i o n s  of .dfstr ' ibut ' ion, i . e .  you are '  j u s t i f i e d  i f  your a c t i o n s  

s e r v e  a h ighe r  ( s o c i a l )  good. This  paper  agrees  wi th  F l e t che r  

t h a t  t h e  r e t r i b u t i v e - d i s t r i b u t i v e  d i s t i n c t i o n  is  c r u c i a l .  It i s  

inadequate ,  however, t o  c a l l  t h e  Reasonableness Paradigm onehof  

j u s t i f i c a t i o n s  and t h e  Reciproc i ty  Paradigm one of excuses and 

thereby t o  imply t h a t  each i s  a s s o c i a t e d  w i t h  one sense  of j u s t i c e  

only.18 Reasonableness (read Negligence) e s p e c i a l l y  has  at tempted 

t o  pursue both . s imul taneous ly .  Before we can expand on t h i s  p o i n t ,  
. . 

however, i t  i s  necessary  t o  examine t h e  d i f f e r e n t  meanings of 

d i s t r i b u t i v e  j u s t i c e .  I t ,  l i k e  r e t r i b u t i v e  j u s t i c e ,  i s  open t o  

d i f f e r e n t  i n t e r p r e t a t i o n s .  

C. D i s t r i b u t i v e  J u s t i c e :  Equal i ty ,  U n i l i t a r i a n i s m ,  and Cont rac t  
Theory. 

I n  t h i s  s e c t i o n  of t h e  paper  we r e l y  heav i ly  upon John 

Rawls r e c e n t  work, A Theory of J u s t i c e  (1971); The book i s  a cu l -  

minat ion of f i f t e e n  y e a r s  of work aimed a t  developing a  compre- 

hens ive  theory of the  s t r u c t u r e  of a  j u s t  s o c i e t y .  A s  noted 

e a r l i e r ,  t h e  main t h r u s t  of Rawl's work has  been i n  developing a n  

a l t e r n a t i v e  t o  t h e  u t i l i t a r i a n  concept ion of  j u s t i c e  Rawl's a l t e r n a -  

t i v e  i s  a c o n t r a c t u r a l  view. He has  c a l l e d  i t  " j u s t i c e  a s  f a i r n e s s " ,  3 

no t  because he equates  j u s t i c e  w i t h  f a i r n e s s ,  bu t  because the  term 

conveys the  i d e a  t h a t  t h e  p r i n c i p l e s  of j u s t i c e  a r e  t o  be worked 

ou t  a p r i o r i  by a  group of people i n  a  s i t u a t i o n  t h a t  i s  f a i r  (1971: 

12-3 ) Now simply say ing  j u s t i c e  should be f a i r  i n  t h i s  way, t h a t  



i s  i t  should conform t o  what r a t i o n a l  persons would ag ree  t o  i n  a n  

i n i t i a l l y  f a i r  s i t u a t i o n ,  i s  only a  s t a r t i n g  p l ace .  Of i t s e l f  t h i s  

does not  g ive  con ten t  t o  t h e  concept of j u s t i c e .  It does,  however, 

suggest  a  procedure f o r  explor ing  t h e  concept of j u s t i c e .  It i s  

i n  t h i s  p r o c e d u r e , ' t h i s  p o i n t  of view, a s  much a s  anywhere, t h a t  

c o n t r a c t u r a l  t h e o r i e s  d i f f e r  from u t i l i t a r i a n  ones.  . U t i l i t a r i a n i s m ,  

i n  i t s  c l a s s i d a l  form, does not  s t a r t  from ' t h i s  p o s i t i o n  and, accord- ,  

ing  t o  Rawls, does n o t  u s e  t h e  c o n t r a c t i n g  p a r t y  a s  i t s  frame of 

r e f e rence  i n  c o n s t r u c t i n g  t h e  concept of j u s t i c e .  (Rawls, Ch. I 

Esp. s e c t i o n s  3-5) ' Rather ,  i t  develops . i t s  p o s i t i o n  from the  

p o i n t  of view of t h e  i m p a r t i a l  sympathetic s p e c t a t o r ,  a  c r e a t u r e  

who i s  o u t s i d e  of and above t h e  s o c i e t y .  (G. Ch. I ,  s e c t i o n  30) '  

To work o u t  a l l  of t h e  imp l i ca t ions  of t h e s e  d i f f e r e n t  p o i n t s  

of view i s  t h e  t a s k  of much of Rawls' work. There a r e ,  however, 

two c e n t r a l  p o i n t s  which must be mentioned. The f i r s t  i s  t h a t  

t h e  i m p a r t i a l  s p e c t a t o r  of  c l a s s i c a l  u t i l i t a r i a n i s m  a p p l i e s  t h e  

p r i n c i p l e  of r a t i o n a l  cho ice  f o r  one man a s  t h e  p r i n c i p l e  of s o c i a l  

choice a s  w e l l , ( I d .  a t  187)  The second p o i n t  i s  t h a t  t h e  con- - 

t r a c t a r i a n  view i s  t o  be  developed from an i n i t i a l  p o s i t i o n  where 

t h e  p a r t i e s  a r e  s i t u a t e d  behind a  v e i l  of ignorance.  "They do 

not  know how t h e  v a r i o u s  a l t e r n a t i v e s  [ p o s s i b l e  i n  a  " j u s t "  s o c i e t y ]  

w i l l  a f f e c t  t h e i r  own p a r t i c u l a r  case ,  and they a r e  obl iged  t o  

eva lua t e  p r i n c i p l e s  s o l e l y  on the  b a s i s  of gene ra l  cohs ide ra t ions . "  

( Id .  - a t  136-7 2 '  This  l a t t e r  po in t  d i s t i n g u i s h e s  con t r ac t  theory  

from forms of u t i l i t a r i a n i s m  (average u t i l i t a r i a n i s m )  which a r e  

not cont ingent  upon a n  i n i t i a l  p o s i t i o n  of t h e  i m p a r t i a l  spec ta-  

t o r  . ( Id .  - a t  161f f.)' 



Rawls argues t h a t  one of t h e  g raves t  p i t f a l l s  of c l a s s i c a l  

u t i l i t a r i a n i s m  i s  i n  applying the  p r i n c i p l e  of r a t i o n a l  choice  f o r  

one man t o  t h e  measurement of s o c z a l  ( d i s t r i b u t i v e )  j u s t i c e .  A 

crude example may make t h e  po in t .  SupPose t h a t  a  two armed person 

f a l l s  i n  love  wi th  another  from a one armed s o c i e t y .  The person 
' .  

may reasonably weigh t h e  c o s t s  and b e n e f i t s  of h i s  dilemma. He 

cannot .woo h i s  beloved a s  long a s  he s u f f e r s  from t h e  grotesque 

deformity of two arms, y e t  t o  him t h e  arm has  va lue .  Is tl ie b e n e f i t  

of t h e  arm worth t h e  c o s t  of unrequi ted love?  Perhaps n o t .  In  

t h a t  c a s e - h e  would "give h i s  r i g h t  arm f o r  her".  Gruesome perhaps,  

b u t  a  r a t i o n a l ,  u t i l i t a r i a n  dec i s ion .  But what i f  h e  c h o s e . t o  

keep h i s  arm even wh i l e  knowing t h a t  t o  do so  would cause t h e  

g r e a t e s t  heamche  t o  h i s  intended,  who, b u t  f o r  h i s  arm, would 

love  him i n t e n s e l y ?  He of course,  may wish t o  t ake  t h i s  i n t o  
, * I  

accounf.  He may dec ide  t o  be a l t r u i s t i c  and on t h e  b a s i s  of he r  
4 

d e s i r e s  g i v e  up h i s  aqm. We would gene ra l ly  argue,  however, t h a t  
. . .  

t h i s  i s  h i s  choice ,  pot  he r s .  It is  not  h e r  r i g h t  t o  s ay ,  "give 

up your arm s o  t h a t  I p y  be  happy." Yet,  Rawls a rgues ,  t h a t  is  

p r e c i i e l y  ,. , r t h e  p o s i t i o n  of t he  i m p a r t i a l  s q e c t a t o r  i n  c l a s s i c a l  

u t i l i t a r i a n  theory .  R e  s p e c t a t o r  would sum c o s t s  and b e n e f i t s  
.. 1. 

ac ros s  .:a both persons and say  t h e  g r e a t e s t  good w i l l  come from giv- 
.. . . . . 
. . , . ' ,  . . 

i n g  ijp your r i g h t  arm. ~ h b s  do p r i n c i p l e s  of i n d i v i d u a l  r a t i o n a l  
1 :.' . . $  

choice become t h e  p r i n c i p l e s  of s o c i a l  j u s t i c e .  The assumption 

is  t h a t  j u s t  a s  t h e  i p d i v i d u a l  is  a  s i n g l e  e n t i t y  who can be  l e f t  
7 

t o  h i s  o v e r a l l  u t i l i t y  schedule without  cons ider ing  t h e  s p e c i a l  
i 

i n t e r e s t s  of  h i s  r igh;  arm, l ikewise ,  s o c i e t y  is  a s i n g l e  e n t i t y  
* ,  



- 28 - 
which can and should d i s r ega rd  the  s u f f e r i n g  of one p a r t  of t h e  body . 
p o l i t i c  i f  t he  va lue  t o  t h e  whole i s  Zncreased. 

Les t  t h i s  example seem t o  improbable t o  consider', ~ l e ' t c h e r  a rgues  

t h a t  t h i s  i s  p r e c i s e l y  what has  occurred under t h e  Reasonableness-Paradigm. 

I f  t h e  risk y i e l d s  a  n e t  s o c i a l  u t i l i t y  ( b e n e f f t ) ,  t h e  v i c t i m  

i s  no t  e n t i t l e d  t o  recover  from t h e  r i sk -c rea to r ;  i f  'the r i s k  

y i e l d s  a  n e t  s o c i a l  d i s u t i l i t y  ( c o s t ) ,  t h e  v i c t im  i s  e n t i t l e d  

t o  recover.  (1971: 542) ' 

The second p o i n t  c e n t r a l  t o  ~ a w l s '  p o s i t i o n  i s  tha't t h e  cont rac-  

t a r i a n  view i s  t o  b e  developed wi th  t h e  p a r t i e s  s i t u a t e d  behind a  v e i l  

of ignorance.  This  requirement i s  designed t o  i n s u r e  t h a t  no one 

knows ' b h a t  p o s i t i o n  he might have i n  t h e  proposed s o c i e t y .  More s p e c i f i -  

ca l ly ,  t h e  v e i l  i s  t o  fn su re  t h a t ;  a )  one ' s  knowledge of d i f f e r e n t  

l i k e l i h o o d s  of outcomes f o r  himself  i s  impossible  o r  extremely i n -  

secure ,  b )  one does not  know h i s  p a r t i c u l a r  p re fe rences ,  t h a t  i s  h i s  

own concept ion of t h e  good, beforehand. Espec ia l ly ,  he does not  know 

h i s  r e l a t i v e  ave r s ion  t o  r i s k ,  and i t  fo l lows  c )  one does no t  p u b l i c l y  

and f i n a l l y  s t r i k e  a  barga in  which he cannot l i v e  up t o  because one 

of i t s  outcomes i s  so r i s k y  and disadvantageous a s  t o  be unacceptable .  

(Rawls, 1971: Secs. 26-30) 

This  i n i t i a l  p o s i t i o n  behind a  v e i l  of ignorance d i s t i n g u i s h e s  

a  c o n t r a c t  theory  from one of average u t i l i t a r i a n i s m ,  which i s  a  theory  

based upon t h e  e t h i c s  of a  s i n g l e  r a t i o n a l  i n d i v i d u a l  w i th  no ave r s ion  

t o  r i s k s  and who t r i e s  t o  maximize h i s  own p rospec t s . ( Id .  a t  189) '  



The veil suggests a situation where the rational strategy is that of 

maximum minimorum (a 'mini-max' solution in Bayesian terms.) The 

individual wishes to minimhe his maximum losses. *' .(Id. at 154) 

Upon this definition of the original situation Rawls develops his 

1 1  special" conception of justice as fairness. The special conception 

is designed to insure a minimum position through the lexical order- 

ing of principles of justice and the difference principle. 

Lexical ordering is an alternative to a general balancing of 

all primary social goods (liberty, opportunity, income, wealth, self- 

respect, etc.) Instead of this general balancing, liberty is defined 

as the first principle, the first good, thus ~awls' first principle 

of justice is: 

Each person is to have an equal right to the most extensive 

total-system of equal basic liberties compatible with a. 

similar system of liberty for all.(Id. at 302)' 

Lexi-cal ordering, and the priority rules it implies, require 

that lesser liberty not be sacrificed for other social goods, e.g. 

greater wealth of the society. 

Rawls' second principle of justice, lexically- below the first, is: 

Social and economic inequalities are to be arranged so that 

they are both: a) .To the'greatest benefit of the least advan- 

taged, consistent with the just savings principle, and b) 

Attached to offices and positions open to all under conditions 

of fair equality of opportunity'.21 (See, Id. Sec. 12 for the 

development of the second principle>' 

Part (a) of the second principle relates to the difference principle 

Subject to lexical priority constraints and to the. open office requirements 

of (b), the difference principle implies that infringements on. 

equality are not to be allowed unless the inequality 



b e n e f i t s  and i s  "acceptab le  t o  those who are . subord ina ted .  ( I d .  a t  

302-3) '(For a  ' f u l l e r  dTscussion of l e x i c a l  o rde r ing  and t h e  

d i f f e r e n c e  p r i n c i p l e ,  s e e  Id .  a t  85ff  and 42ff .) - 
Ine ' terms of  a n  o v e r a l l  theory of j u s t i c e  I f i n d  myself 

i n  cons ide rab le  sympathy wi th  ~ a w l s '  p o s i t i o n ,  a t  l e a s t  i n  com- 

pa r i son  wi th  c l a s s i c a l  u t i l i t a r i a n i s m .  To b u i l d  a  c r i t i q u e  of 

c l a s s i c a l  u t i l i t a r i a n i s m  i n  t o r t  law, however, is t o  a rgue  a g a i n s t  

a n  imaginary opponent. No t o r t  t h e o r i s t  t o  my knowledge has  argued; 

f o r  i n s t a n c e ,  t h a t  t h e  f r a n c h i s e  of Rai l road Magnates might be 

taken away i f  t h e  evidence ind ica t ed  t h a t  t h e i r  b e n e f i t  from t h e  

vote .was  outweighed by the  a b i l i t y  t h i s  gave them t o  in f luence  

l e g i s l a t i o n  on r a i l r o a d  s a f e t y .  More r e l e v a n t  t o  t h e  p re sen t  d i s -  

cuss ion  is  t o  assume t h a t  a l l  s i d e s  agree  swith something l i k e  

l e x i c a l  o rde r ing  i n  terms of l i b e r t y  and c i t i z e n s h i p  r i g h t s ,  and 

focus the  d i s c u s s i o n  a t  'the l g v e l  of R a w l s  ' second p r i n c i p l e  .(See 

Rawls, 1971: 316) Almost a l l  r ecen t  d i s c u s s i o n  i n  t h e  l i t e r a t u r e  

has  focussed upon t h e  s o c i a l  and economic arrangements t o  which 

the  Second P r i n c i p l e  .is addressed.  

A t  t h i s  l e v e l  i t  i s  c l e a r  t h a t  va r ious  concept ions of d i s -  

t r i b u t i v e  j u s t i c e  a r e  s t i l l  a l i v e .  Those, l i k e  F l e t c h e r ,  who 

c r i t i q u e  negl igence ,  o f t e n  a r e  c r i t i q u i n g  what they pe rce ive  t o  

be t h e  u t i l i t a r i a n  b i a s  of t he  economic i n t e r p r e t a t i o n  of t h a t  

theory of t o r t  l i a b i l i t y .  I n  i t s  s t e a d  they o f f e r  some ( o f t e n  

i n e x p l i c i t )  a l t e r n a t i v e .  And, as  with r e t r i b u t i v e  j u s t i c e ,  d i f f e r e n t  

concept ions of  d i s t r i b u t i v e  j u s t i c e  can make a  d i f f e r e n c e .  Rawls ' 

second p r i n c i p l e  ( e s p e c i a l l y  t h e  d i f f e r e n c e  p r i n c i p l e )  would not  



permit  a  .pSea-"of n o n ~ I i a ~ i 1 i ' t y " o r i  t h e  b a s i s  t h a t  t h e  common. good . 

of  t h e  s o c i e t y  a s  a  whole- i s  b e s t  advanced by l e t t i n g  locbmotives 

spew sparks  a s  they w i l l .  Even were t h i s  s o ,  t h e  second' p r i n c i p l e  

would r e q d f r e  a  'show'ing t h a t  ' t h i s -  i n e q u a l i t y  of ri"sk' was-.to'. tLe - - - ' . -  ,.- 

long run'hdvariti%ge t o  - t h e  l e a s t  ad-Santaged r e p r e s e n t a t i v e  person 

( in  t h i s  case ,  perhaps,' t he  farmer.)  

A s  y e t  i n  t h i s  s e c t i o n  we' have . s a i d  noth ing  of'.' e q ~ l % f ' j t A -  . . -.... 

p e r  s e .  Equal i ty ,  of course,  i s  ,another  p o s s i b l e  i n t e r p r e t a t i o n  

of d i s t r i b u t i v e  j u s t i c e .  under t h i s  formula t ion ,  p e r f e c t .  j u s t i c e  

occurs  when t h e r e  i s . p e r . f e c t  e q u a l i t y .  P l a t o ,  f o r  one, found l i t t l e  

t o  recommend t h i s  i dea .  Democracy is  disposed of a s  " d i s t r i b u t i n g  

a n  odd s o r t  of e q u a l i t y  t o  equals  .and unequals" (Republic,  588c .) 
" 

O r ,  aga in ,  i n  Laws (757a),  "For when e q u a l i t y  i s  given t o  unequals 

t h e  r e s u l t  i s  i n e q u a l i t y ,  un le s s  due measure i s  appl ied ."  A s  

VTastos pu t s  i t ,  "would anyone wish t o  s a y  t h e r e  a r e  no j u s t  in- 

e q u a l i t i e s ? "  (1962: 33.) The problem of j u s t i c e  a s  e q u a l i t y  comes 

i n  t h e  ques t ion ,  " equa l i t y  w i t h  r e f e r e n c e  t o  what?" To need? To 

mer i t ?  To a b i l i t y . ?  To r i s k ?  To make j u s t i c e  and e q u a l i t y  co inc ide  

w i t h  r e f e r e n c e  t o  one.of  t hese  i s  t o  make t h a t  r e l a t i o n s h i p  impossible  

w i t h  r e f e rence  t o  another .  There a r e  such  th ings  a s  e q u i t a b l e  in-  

e q u a l i t i e s  and i n e q u i t a b l e  e q u a l i t i e s .  

Now t h i s  does not  mean t h a t  P l a t o  i s  c o r r e c t  i n  h i s  con- 

demnation of democracy. Much of Rawls' theory ,  and Vlas tos '  a s  

w e l l  (Rawls, 1971; Vlas tos ,  1962: 31) i s  designed t o  j u s t i f y  cer-  

t a i n  types  of e q u a l i t y  a s  f i r s t  p r i n c i p l e s .  "Life ,  l i b e r t y  and 

t h e  p u r s u i t  of happiness" a r e  a rguably  "among" these  i n a l i e n a b l e  



r i g h t s  t o  'which a l l  ineri a r e  e n t i t l e d .  This l i s t  cannot be  expanded 

too great 'ry,  however, Zest  . a l l  sense of  p ropor t ion  i s  l o s t  i n  t h e  

process .  Such unwarranted ex tens ion  i s  a  t r a p  i n t o  which F l e t c h e r  

h a s  a p p a r e n t l y  f a 1  Ien .  

D. D i s t r i b u t i v e  J u s t i c e  and Tort  Law: Is Negligence U t i l i t a r i a n ?  

By analogy t o  Rawls, F l e t che r  wishes t o  r ep re sen t  t h e  Recipro- 

c i t y  Paradigm a s . a  type  of f a i r n e s s  i n  t h e  c o n t r a c t a r i a n  sense ;  - - 

For F le t che r ,  u t i l i t a r i a n i s m  has no more p l ace  i n  t o r t  law t h a n ' i t  

does i n  gene ra l  d i s c u s s i o n s  of s o c i a l  j u s t i c e .  But t h e  a l t e r n a t i v e ,  

Rec iproc i ty  i s  only  a n  analogy, and t h e  analogy is  poor. 

By analogy t o  John Rawls' f i r s t  p r i n c i p l e  of j u s t i c e ,  

t h e  p r i n c i p l e  might - read:  we a l l  have t h e  r i g h t  t o  

t h e  maximum amount of s e c u r i t y  compatible w i t h  a  l i k e  

s e c u r i t y  f o r  everyone e l s e  (F l e t che r ,  1972: 550,)  

F l e t c h e r  s u b s t i t u t e s  "secur i ty"  f o r  " l i b e r t y "  a s  t h e  f i r s t  primary 

goad. Does he r e a l l y  mean t h a t  a l l  o the r  goods which t h e  t o r t  

law might wish t o  pursue  should be .subordinated t o  t h i s  one? I t  

seems t h a t  t o  make t h i s  s u b s t i t u t i o n  i s  t o  des t roy  t h e  whole no t ion  

of l e x i c a l  o rde r ing ,  e sp , ec i a l ly  i s  s e c u r i t y  i s .  t o  be  d e f i n e d  a s  

economic s e c u r i t y .  A t  ,bes t  s e c u r i t y  ( e s p e c i a l l y  economic s e c u r i t y  

from unintended harms) is  a  p a r t ,  and perhaps a  smal l  p a r t  of l i b e r t y ,  

S t a t e d  t h i s  way i t  is  u n l i k e l y  t h a t  F l e t che r  wishes t o  even a t tempt  

t h i s  o rde r ing .  

It i s  more r easonab le  t o  i n t e r p r e t  F l e t c h e r ' s  c a l l  f o r  

e q u a l i t y  of r i s k  a s  a  second l e v e l  concern. What i s  a t  i s s u e  i s  

t h e  d i s t r i b u t i o n  of s o c i a l  and economic i n e q u a l i t i e s ,  i nc lud ing  



i n e q u a l i t i e s  of ri'sli and ' s ecu r i ty .  F l e t c h e r  is  arguing  a g a i n s t  

u t i l i t a r i a n i s m  a s  tIie f4ay w e  should dec ide 'once  we"accept the 'pr lmary  

p l a c e  o f . e q u a l . l i b e r t y .  
.22 

He, and we, should not  . . be  arguing  aga ins t  

pure  u t i l i t a r i a n i s m  i n  t o r t  theory; f o r  t o  do s o  i s  t o  a rgue  aga ins t  

a  straw-man. Nevertheless ,  i-t should b e ' c l e a r  t h a t  i-nstead of 'a 

u t i l i t a r i ' a n  hpproacIi'. t o  economic and s d c i a l  i n e q u a l i t ' i e s  , F l e t c h e r  ' - 

does no t  a r g u e . f o r  anyth ing  l i k e  ~ a w l s ! - s e c o n d  p r i n c i p l e .  He does. '  

n o t  a rgue  f o r  a  v a r i a t i o n  of t he  d i f f e r e n c e  p r i n c i p l e .  F l e t c h e r  

a r g u e s . f o r  e q u a l i t y .  There i s  a s  much d i f f e r e n c e  between Rawls 

and F l e t c h e r  i n  t h i s  r e s p e c t  a s  t h e r e  i s  between Rawls and t h e  
, ,' I 

u t i l i t a r i a n  p o i n t  of view. A t  , t h i s  l e v e l  we hav&,at l e a s t  t h r e e  

v a r i e t i e s  of d i s t r i b u t i v e  j u s t i c e ;  u t i l i t a r i a n i s m ,  j u s t i c e  a s  f a i r -  
. . 

ness  ( d i f f e r e n c e  p r i n c i p l e )  and j u s t i c e  a s  e q u a l i t y  (of s e c u r i t y . )  
' 

I f  t he  above i n t e r p r e t a t 5 o n  is  correct-,..ye a r e  l e f t  .with 

'p .. 
s e v e r a l  ques t ions .  F i r s t , , g i v e n  ~ o s n e r ' s  r ecen t  wprk, i s  negl igence 

b a s i c a l l y  u t i l i t a r i a n  i n  t h i s  Second P r i n c i p l e  sense?  (Posner,  

1972) Second, i f  no t  (and s o  we s h a l l  argue)  why a r e  ca ses  l i k e  

Ry1ands.v. F l e t che r  decided on appa ren t ly  d i f f e r e n t  p r i n c i p l e s ?  

Thi rd ,  bu i ld ing  o n e . t h e  answers t o  t h e  above two ques t ions ,  why, 

of a l l  t h e  primary goods around which one could c o n s t r u c t  a  ' d i s t r i -  

b u t i 4 e  j u s t i c e  of e q u a l i t y  (need, e t c  .) 'does F l e t che r  chqose s e c u r i t y ?  
. . 

The' f i r s t  ques t ion  i s  whether negl igence  i s  u t i l i t a r i a n ?  . . 

F l e t c h e r  s ays  y e s ,  b u t  I th ink  t h a t  i t  can f a i r l y  e a s i l y  be-demon- 

s t r a t e d  t h a t  a t  l e a s t  i n  terms of t h e  c l a s s i c a l  d e f i n i t i o n  negl i -  

. . gence is  not  u t i l i t a r i a n i s m .  There was a  movement toward a  more. 

economic a n a l y s i s  of t o r t  cases ,  and t h e r e f o r e  toward a  g r e a t e r  



concern wi th  d i s t r i b u t i v e  j u s t i c e ,  b u t  t h e  d i s t r i b u t i v e  j u s t i c e  

concept which emerged was never,  i n  theory ,  u t i l i t a r i a n .  

The'movement i - t s e l f ' i s  important .  As  noted e a r l i e r ,  pro- 

v i d i n g  a  pure ly  c a u s a l  i n t e r p r e t a t i o n  of negl igence.was and i s  very  

d i f f i c u l t .  Searching f o r  an '  a l t e r n a t i v e  l e d  ' t o  some s t i r r i n g s  of 

a  cos t -benef i t  a n a l y s i s .  The e a r l i e s t  important  e f f o r t  i n  t h i s  

d i rec t ior i 'was  t h a t  of Terry (1915). I n  h i s  e a r l y  a r t i c l e  he  made 

e x p l i c i t  a  d i s t r i b u t i v e  ca l cu lus  upon which t o r t  cases  might be  

decided.  

The reasonableness  of a  given r i s k  may depend upon 

t h e  fo l lowing  f i v e  f a c t o r s :  1 )  The magnitude of t h e  

r i s k .  A r i s k  i s  more l i k e l y  t o  be unreasonable t h e  

g r e a t e r  i t  is.  2 )  The va lue  o r  importance of t h a t  

which i s  exposed t o  t he  r i s k ,  which i s  t h e  o b j e c t  

t h a t  t h e  law d e s i r e s  t o  p r o t e c t ,  and may be  c a l l e d  

t h e  p r i n c i p l e  o b j e c t .  The reasonableness  of a  r i s k  

means i t s  reasonableness  wi th  r e s p e c t  t o  t h e  p r i n c i p l e  

o b j e c t .  3) A person who takes  a  r i s k  of i n j u r i n g  t h e  

p r i n c i p l e  o b j e c t  does so  because he  i s  pursuing some 

o b j e c t  of  h i s  own. This may be c a l l e d  t h e  c o l l a t e r a l  

o b j e c t .  I n  some c a s e s ,  a t  l e a s t  t h e  va lue  of impor- 

tance  of  t h e  c o l l a t e r a l  o b j e c t  i s  proper ty  t o  be  con- 

s ide red  i n  dec id ing  t h e  reasonableness  of t h e  r i s k .  

4) The p r o b a b i l i t y  t h a t  t h e  c o l l a t e r a l  o b j e c t  w i l l  be  

a t t a i n e d  by t h e  conduct which involves  r i s k  t o  t h e  

p r i n c i p l e ;  t h e  u t i l i t y  of t h e  r i s k  and, 5) The proba- 

b i l i t y  t h a t  t h e  c o l l a t e r a l  o b j e c t  would not  have been 

a t t a i n e d  wi thout  t ak ing  t h e  r i sk .  (Terry,  1915: 244). 



The f i ' r s t ' g o i n t  t o  no te  about  t h i s  passage i s  t h e  e x t e n t  

t o  which i t  i's r e t r e a t i n g  .ftrom a concern wi th  r e t r i b u t i v e  j u s t i c e  

o f  t r a d i t i o n a r  negl igence .  No-where i s  t h e r e  any mention of what a  

person could o r  could 'no t  do; "Reasoriableriess i s  no t  'spoken o f " i n  

terms of f o r e s e e a b i l i t y ,  . .  and t o  t h e  degree  t h a t  a  v i s i o n  o f -  a l t e r n a -  

t i v e  u n i + e r s e s ' i s  i m p o r t a n t . a t  a l l  i t  would'appear t h a t  t h i - s ' v i s f o n  

is  . t o  be  "tIie ' judge's.  The b e s t .  evid'ence of reasonableness ,  and. . 

' t hekefore  of r e s p o n s i b i l i t y ,  would apparent ly  be an a c t u a r i a n ' s  t a b l e s .  

The view i s  indeed a  s o c i a l ,  d i s t r i b u t i v e ,  p o i n t  of view. 

The language i n  po in t  four  t o  t h e  con t r a ry  . notwi ths tanding ,  . 

however, t h e  test :  is  n o t ' c l a s s i c a l l y  u t i l i t a r i a n .  It i s  a t  most 

a  kind u t i l i t a r i a n i s m  a f t e r  t he  f a c t .  Af t e r  i n j u r y  occurs  (which ... . 

i s  t h e  f i r s t  t ime when we -know what t h e  p r i n c i p l e  o b j e c t  i s )  t h e  

ques t ion  i s  whether t h e  defendant should have taken more precau- 

t i o n s .  To s e e  how t h i s  d i f f e r s  from c l a s s i c a l  u t i l i t a r i a n i s m  i t  

i s  h e l p f u l  t o  look a t  t he . succes so r  t o  T e r r y ' s  formula, Learned 

Hands - t e s t  i n  United s t a t e s  v.' Carol1 Towing, 159 F. 2d 169 (2d C i r .  

1947.). 

There t h e  Terry t e s t  was s i m p l i f i e d  and formally brought 

i n t o  t h e  c a s e  law wi th  t h e  fol lowing formula. I n  a  c a s e  where t h e  

i s s u e  was whether a barge owner has  a  du ty  t o  keep an a t t e n d a n t  on 

board when a  barge  i s  moored a t  harbor  t h e  t e s t  of owner negl igence 

involved t h r e e  v a r i a b l e s .  The f i r s t  was t h e  p r o b a b i l i t y  t h a t  t h e  

barge  w i l l  b reak  away. The second.was t h e  g r a v i t y  of t h e  r e s u l t -  

i n g  i n j u r y  i f  she  does.  The t h i r d  was t h e  burden of adequate  pre- 

cau t ions  t o . p r e v e n t  (or  f u r t h e r  reduce) t h i s  p r o b a b i l i t y .  I f  



P = probabif i ' ty ,  and G = g r a v i t y ,  and B = burden,  then l i a b i l i t y  

depends on whether 'B i s  l e s s  than P  times G ;  

Now 'even a s suming ' t ha t "Grav i ty ,  Burden -- e t  a 1  a r e  t o  be 

measured on one dimenszon, e.g. s t r i c t l y  i n  terms of economrc l o s s e s  

o r  g a i n s ,  and not  a long  qua l i t a t - i ve ly  d i f f e r e n t  s c a l e s ,  e.g.  pro- 

p e r t y  damages ve r sus  t h r e a t  f o  human l i f e ,  negl igence  a s  def ined  ' 

h e r e  i s  no t  a  s tandard  designed t o  maximize t o t a l  b e n e f i t .  The 

Hand t e s t  (P x G' B) speaks only i n  terms of money spent  paying 

c la ims .  It demands a  c e r t a i n  equ i ty  between p o t e n t i a l  v i c t ims  

and p o t e n t i a l  defendants .  The v i c t ims '  i n t e r e s t  i s  such t h a t  

t h e  t e s t . r e q u i r e s  payment i f  damages .whenever t h e i r  p r o t e c t i o n  i s  

cheaper than keeping t h e  money. This i s  not  c l a s s i c a l  u t i l i t a r i a n i s m .  

C l a s s i c a l  u t i l i t a r i a n i s m  would not  pu t  Burden on t h e  o t h e r  s i d e  

of t h e  s c a l e .  In s t ead  would b e , a  term l i k e  Investment ( I )  so  t h a t  

t h e  formula would be  P x G I. The ques t ion  would be: does in-  

vestment i n  reducing a c c i d e n t s  produce g r e a t e r  r e t u r n s  than any 

a l t e r n a t i v e  investment t h e  .defendant could make.(Cf. Rawls, 1971: 77ff.) 

I f  no t  c l a s s i c a l  u t i l i t a r i a n i s m ,  what i s  t h e  Hand t e s t ?  I t  

seems i n a p p r o p r i a t e  t o  g ive  any s p e c i f i c  name t o  t h i s  t e s t ,  b u t  i n  

a  gene ra l  sense  i t  i s  a  t e s t  which e s t a b l i s h e s  some s o c i a l  minimum 

a s  a  c o n s t r a i n t  t o  t h e  p r i n c i p l e  of average u t i l i t y .  (See, Rawls 

1971: 3 1 g f )  The defendant  cannot plead an u t i l i t a r i a n  econohfc 

argument u n t i l  a  minimum l e v e l  of s a f e t y  is  met. Espec ia l ly ,  he  

cannot a r g u e ' f o r  a  r i s k i e r  l i n e  of conduct (one which would i n c r e a s e  

the  h r o b a b i l i t y  of i n j u r y )  on t h e  b a s i s  of new investment o p p o r t u n i t i e s .  

S p e c i f i c a l l y ,  t h e , r e p r e s e n t a t i v e  defendant  cannot a l t e r  s e c u r i t y  un le s s  



i t  f a v 0 r s . r - e p r e s e n t a t i v e  p l a i n t i f f s ; '  One must be  cau t ious  l e s t  t h e  

s i m i l a r i t y  .i's overdrawn, bu t  t h e r e  is  a c e r t a i n  p a r a l l e l  between 

t h e  Hand t e s t ' a n d  Rawls' d i f f e r e n c e  p r i n c i p l e .  More appropr i a t e ly  

we might s a y  ' t h a t  t he  . d i f f e r e n c e  p r i n c i p I e  provides"'a-"'mdre genera l"  

r a t . i ona l " fo r  ' t h e " i n t u i t i v e  concept ion of d i s t r i b u t i v e  j u s t i c e  t o  

. . .  
be found 'i'n Hand and Terry.  

I n  t h i s  l i g h t  one can  understand t h e  ul t ra-hazardous &ti- 

v i t i e s  except ions  t o  t h e  negl igence t e s t s  a s  being those  circum- 

s t a n c e s  where the  i n e q u a l i t y  of r i s k  i s  too  g r e a t .  A s  Posner (1972: 

76) observes,  t h e  problem wi th  b l a s t i n g ,  s t o r e d  up wa te r ,  e t c .  i s  

t h a t  t h e  unavoidable acc iden t  c o s t s  a r e  g r e a t .  Such a c t i v i t i e s  

a r e  not  ul t ra-hazardous because people engaged i n  them a r e  c a r e l e s s ,  

bu t  because any s l i p  may be d i sa s t e rous . (See  Eps te in ,  1973: 178-9)' 

Risks (P x G) a r e  high and cannot be a l t e r e d  by imposing g r e a t e r  

Burdens. I n  economic terms s e c u r i t y  i s  i n e l a s t i c  and y e t  r i s k  i s  

high.  An appea l  t o  " s t r i c t "  l i a b i l i t y ,  t h a t  is  l i a b i l i t y  beyond 

the  P x G B t e s t ,  sugges ts  a  concern w i t h  minimum p r o t e c t i o n  of 

r e p r e s e n t a t i v e  p l a i n t i f f s .  Thus t h e  examples of s t r i c t  l i a b i l i t y  

i n  t h e  common law make sense ,  and a r e  compatible  w i th  t h e  gene ra l  

negl igence  t e s t ,  i f  we presume t h a t  t h e  judges a r e  guided by some 

i n t u i t i o n i s t  sense  of minimum s e c u r i t y  a s  a  c o n s t r a i n t  upon the  

gene ra l  u t i l i t a r i a n  concept ion of d i s t r i b u t i v e  j u s t i c e  found i n  

t h e  economic i n t e r p r e t a t i o n  of negl igence .  2 3 

Thi s  n o t i o n  of a  minimum of  s e c u r i t y  i s  not  F l e t c h e r ' s  

t e s t .  F l e t c h e r  t akes  t h e  no t ion  of a  minimum of s e c u r i t y  and 

e l e v a t e s  i t  t o  a  f i r s t  p r i n c i p l e .  Around i t  he c o n s t r u c t s  t he  



paradigm o f - R e c i p r o c i t y .  This  paradigm i n  f a c t  f i n d s  precedent  

i n  F l e t c h e r  v. RyYands, L.R. 1 Ex. 265 '(1866).  

T r a f f i c  on ' t h e  highways'. '.' .cannot be  conducted  with- 

o u t  exposi'ng t h o s e  ,'whose persons ,.or proper ty  a r e  near  

i t  t o  s o m e " i n e v i t a b 1 e " r i s ~ ;  and t h a t  be ing  s o ,  t hose  

who go on" ' the  IiigIiway,' o r  have the ' i r  p roper fy  ad jacen t  ' ' 

' 

t o  i t ,  may"vwell be he'l'il' t o  do s o  s u b j e c t  t o  t h e i r  t'ak- 

i n g  upon themselves t h e  r i s k  of in j i i ry  from t h a t  in -  

e v i t a b l e  danger.  . .and i t  i s  be l i eved  t h a t  a l l  t h e  

cases  i n  which i n e v i t a b l e  acc iden t  has  been he ld  a s  an 

excuse for 'wl ia t  prima f a c i e  was. a  t r e s p a s s  can be -ex- 

p la ined  oriA'the--kame p r i n c f p l e ,  v i z . ,  t h a t  t h e  circurn- 

s t a n c e s  were such a s  t o  shew t h a t  t h e  p l a i n t i f f  had taken 

t h e  r i s k  upon h imsel f .  

Here a r e  seeds  o f t h e  n o t i o n  t h a t  negl igence  i s  a p p r o p r i a t e  only i n  

ca ses  of r e c i p r o c a l  r i s k .  Blackburn, however, d i d  n o t  have a s  narrow 

a  view of r e c i p r o c i t y  a s  F l e t che r  apparent ly  does; f o r  no te  t h a t  

n o t . o n l y  f e l low highway u s e r s ,  bu t  a l s o  those  who l i v e  by t h e  s i d e  

of t h e  road,  must b e  presumed t o  assume t h e  r i s k s  of i n e v i t a b l e  

acc iden t s .  

The problem of t h e  ad j acen t  proper ty  owner. i s  a  s p e c i f i c  

example of t h e  gene ra l  problem of what i s  t o  c o n s t i t u t e  a  rec ipro-  
\ 

c a l  r i s k .  It is  a  problem t o  which F l e t c h e r  admits  having no f i n a l  . .. ~, , , .- .. , , 

s o l u t i o n  (1972: 569ff )  and a  po in t  f o r  which h i s  formula t ion  has  

been c r i t i c i z e d . ( P o s n e r  1973: 218) S e t t i n g  t h i s  problem a s i d e ,  



however, we' might a s k  why F le t che r  wants a  r e c i p r o c i t y  t e s t  t o  

govern a t -a l l ' , '  arid given-  t l i i s .d ' es i re -why h e  wants t h e  t e s t  t o  be  

one of  r ec ip roc i ty '  ( e q u a l i t y )  of' - r i s k s ?  

T h e ' f i r ~ ~  que'stion is"why e q u a l i t y  a t  a l l ? '  Par t '  of t h e  . 

reason  i s " t h a t U i n  f a c t ,  i f  no t  i n  t heo ry ,  t h e  neg1 igence . t e s t  ba-s - '  

- 
. .. 

f r e q u e n t l y  been b i a s e d  i n  favor  of defendants .  A t  l'east" four  . . 

. . 
sources  of ' i n j u s t i c e  may occur.  u n d e r ' t h e  ne'gligence t e s t ,  'even . . .. 

when i t  i s  def ined  a s  something o t h e r  t han  c l a s s i c a l '  u t i l i t a r i a n i s m .  

The f i r s t ,  a s  F l e t che r  observes,  i s  t h a t  by p l ac ing  t h e  burden of 

proof upon the  p l a i n t i f f  t o  show t h e  de fendan t ' s  negl igence we 

p l a c e  him i n  a  very  uneviable  p o s i t i o n .  Using t h e  economic t e s t  

of negl igence  i t  is c l e a r  t h a t  many p l a i n t i f f s  a r e . i n  a  poor posi-  

t i o n  t o  provide  even ve rba l  approximations of  r e l a t i v e  r i s k s  and 

burdens. It may be d i f f i c u l t  f o r  t h e  p l a i n t i f f  t o  show causa l  

connect ion between t h e  defendant ' s  a c t s  o r  omissions and h i s  harms, 

o r  t o  i n d i c a t e  what t h e  defendant  might have done (or  not  done) 

t o  avoid i n j u r y .  Concepts such a s  r e s  i p s a  l o q u i t o r  and p e r  s e  - 
negl igence  have been developed t o  h e l p  p l a i n t i f f s  over such d i f f i -  

c u l t i e s ,  bu t  they may not  always s u f f i c e .  

A more sys t ema t i c  b i a s  of t h e  e x i s t i n g  system i s  t h e  ex- 

t e n t  t o  which t h e  Hand t e s t  (bu t  perhaps not  t h e  Terry t e s t )  f o r c e s  

t h e  defendant ' s  u t i l i t y  schedule upon t h e  p l a i n t i f f .  I f  t h e  acc i -  

den t  i s  unavoidable a s  t o  t h e  defendant ,  i . e .  B is  g r e a t e r  than  

P x G ,  t h e  cos t  f a l l s  upon t h e  p l a i n t i f f  and he ,  no t  t h e  defendant ,  

must i n s u r e  a g a i n s t  t h a t  l o s s  o r  bea r  i t s  t o t a l  consequences. By 

viewing t h e  i s s u e  from t h e  p l a i n t i f f ' s  s i d e  t h e  Gravi ty ,  i n  terms 



of marginal"Eosts ,  may be  much h igher  than  t h e  aggregated average 

c o s t s  viewed from t h e  p o i n t  of view of t h e  defendant .  

A t h i r d  sou rce  of  f n j u s t i c e ,  i n  economic t e r m ,  i s  t h a t  

t r a d i t i o n a l l y  con t r ibu to ry  negl igence is  a complete defense  s o  

t h a t  once"proven, c o s t s  remain wi th  t h e  u i c t im  even i f  avoidance 

by t h e  defendant would have c o s t  l e s s  than  avoidance by t h e - p l a i n t i f f ; '  

(Calabresi  & Hir schof f ,  1972: 1057-8) I f  t h e  economic a n a l y s i s  

were s y s t e m a t i c a l l y  c a r r i e d  through then  con t r ibu to ry  negl igence  

should only be  a b a r  t o  recovery when f o r  both p l a i n t i f f  and de- 

fendant  t h e  burden of  avoidance i s  l e s s  than P x G and where t h e  - 

burden f o r  t h e  p l a i n t i f f  i s  l e s s  than t h e  burden f o r  t h e  defendant .  

This  po in t  perhaps more than  any o t h e r  robs  t h e  negl igence  formula 

of i t s  d i s t r i b u t i v e  symmetry and i s  a s t rong  argument i n  f avo r  of 

people suppor t ing  s t r i c t  l i a b i l i t y  formulas.  Thei r  argument i s  

t h a t  s i n c e  con t r ibu to ry  negl igence  :is-a--eompfezt7-esFar-.to recovery 

i t  prevents  e f f i c i e n t - d i s t r i b u t i o n  of acc iden t  c o s t s ,  and t h a t  any 

a t tempt  t o  make i n t e r p e r s o n a l  comparisons of r e l a t i v e  u t i l i t y  

(Burdens, P r o b a b i l i t y  of i n j u r y ,  and average Gravi ty)  f o r  p l a i n t i f f s  

and defendants  i s  p r a c t i c a l l y  an impossible  t a sk . (Ca lab res i  & 

Hir schof f ,  1972: 1074-6) 

P a r a l l e l  t o  t h e  t h i r d  po in t  i s  t h e  f o u r t h , t h a t  t h e  v i c t i m  

b e a r s  t h e  burden of unavoiable  acc iden t s .  Ca lab res i  & Hirschoff  

make t h i s  p o i n t  i n  comparing t h e  Hand t e s t  wi th  what they c a l l  t h e  

r e v e r s e  Hand t e s t .  I n  t h e  r e v e r s e  Learned Hand t e s t  t h e  c o s t s  of 

an  accident .would be borne by t h e  i n j u r e r  un less  i t  could be shown 

t h a t  f o r  t h e  p l a i n t i f f  P x G B. Adding a r e v e r s e  c o n t r i b u t o r y  

negl igence t e s t .  t o  t h i s  formula t h e ,  "vict im ( p l a i n t i f f )  would 



bea r  t h e  cost's 'onl'y i f  tlie d'efendant could  n o t ' a l s o  have avoided- 

t h e  acc ident  . a t  l e s s '  c o s t  than"the a c c i d e n t  entai led".  ( Id .  a t  1059) 

CaIaEres^i and' Hirschof  f  ' c l l im .ndt  . to -'be ,.pSay5ng."wi th '  m i r ro r s  

when proposing- tIfe ' reverse '  Hand"t'es t , " b u t  i n  th'e 86s t r a c t  'and"fromh " " '-' 

a n  aggrega te  viewp6int  i t  is nci t ,c l 'ear  t h a t  t h e  choice'  of ' t e s t  . - 

makes - a df s f r . i bu t ive  . d i f  f ereiice. I f  a11  i n d i v i d u a l s  '-were randomly 

It  on secondary" conce rns . , such . a s  l o s s  spreading  and a d m i n i s t r a t i v e  

c o s t s .  ( Id .  a t  1059..'n. 15) ''.> . ' - '". . - 
The d i f f e r e n c e  between t h e  t e s t s ,  however, does assume im- 

por tance  when we can  i n  a  gene ra l  way d e s c r i b e  t h e  v i c t i m  and in-  

j u r e r  popula t ions  a  p r i o r i .  The b i a s  of  t h e  Hand t e s t  is  r e l e v a n t  

when the re  is  a c l a s s  of v i c t ims  who a r e  sys t ema t i ca l ly  d iscr imina ted  

a g a i n s t  by i t s  a p p l i c a t i o n .  

This ,  o r  so i t  seems t o  me ,  i s  near  t h e  r o o t , o f  F l e t c h e r ' s  

misgivings about t h e  negl igence  formula when appl ied  t o  non-recipro- 

c a l  r i s k s .  Where one ,group o r  c l a s s  of people a r e  always i n  t h e  posi- 

t i o n  of p lay ing  t h e  p l a i n t i f f ' s  r o l e ,  t hey  sys t ema t i ca l ly  s u f f e r  t h e s e  

four  sources  of b i a s  i n  f avo r  of defendants .  To c o r r e c t  t h i s  F l e t che r  

proposes t h e  r a d i c a l  surgery  of s t r i c t  l i a b i l i t y  f o r  non-reciprocal  

r i s k s  . 
Posner d i s c r e d i t s  t h i s  whole n o t i o n  of non-reciproci ty by 

making t h e  po in t  t h a t  . i n  t h e  a b s t r a c t  most t o r t s  a r i s e  from a con- 

f l i c t  between two mora l ly  innocent  a c t i v i t i e s ,  such a s  r a i l r o a d i n g  

and farming, and t h a t  t h e r e  i s  no p o i n t  i n  e t h i c s  t h a t  should make 



t h e  r a i l r o a d  s t r i c t l y  l i a b l e  because they  i n j u r e  c rops  by f i r e  

i f  i n  f a c t  t h e  fariner more e a s i l y  than  t h e  r a i l r o a d  could guard 

a g a i n s t  t h e -  c o s t s  of such accide'nts.  (Posner, 1'973: 216) The 

farmer crowds th'e r a i l f o a d  a s  much a s  t h e  r a i l r o a d  crowds t h e  farnier.  

The po in t .  i s  w e l l  t aken  u n t i l  we remember t h a t  i n  d i s p u t e s  between 

t h e  two it i s  t h e  farmer who i s  t h e  p l a i n t i f f ,  and he  s y s t e m a t i c a l l y  

s u f f e r s  tlie b i a s e s  i n h e r e n t  i n  t h a t  p o s i t i o n .  I n  terms of c o n £ l i c t  

over  s c a r c e  r e sou rces  t h e  farmer and r a i l r o a d  may be i n  a  rec ipro-  

c a l  r e l a t i o n s h i p ,  i n  terms of t h e i r  s t a t u s  i n  law s u i t s  they a r e  no t .  

Non-reciprocal r i s k s  should be handled d i f f e r e n t l y ,  so  goes 

t h e  argument, because i n  t hese  cases  a  d e f i n a b l e  group of persons 

w i l l  f i n d  themselves a t  t h e  mercy of a  type of d i s t r i b u t i v e  j u s t i c e  
' *_  - 

which leaves  them t o  bear  t he  c o s t s  of unavoidable acc iden t s .  This  

compels them t o  bea r  t h e  c o s t s  of avoidable  acc iden t s  when they 

themselves,  i n  any degree ,  could have avoided t h e  outcome. I f  

F l e t c h e r ' s  concern were s o l e l y  d i s t r i b u t i o n a l ,  however, why s e l e c t  

s e c u r i t y  a s  t h e  primary>good t o  be equal ized?  To put  t h e  ques t ion  

another  way, why l i m i t  what i s  apparent ly  s t r i c t  l i a b i l i t y  t o  t hose  

cases  where r i s k s  a r e  n o t . r e c i p r o c a l ?  The answer i s  clear .  F l e t c h e r  

i s  a l s o  i n t e r e s t e d  i n  d e s e r t ,  and d e s e r t  i s  a t  h e a r t  a  ques t ion  of 

r e t r i b u t i v e ,  no: d i s t r i b u t i v e  jus t ice . ,24  Rejec t ing  a n  e q u a l i t y  

which would hinge upon t h e  r e l a t i v e  a b i l i t y  of c e r t a i n  defendants  

t o  pay o r  spread l o s s e s  ( e q u a l i t y  of need and a b i l i t y )  F l e t c h e r  

says  : 

Using t h e  t o r t  system t o  r e d i s t r i b u t e  nega t ive  weal th  

(accident  l o s s e s )  v i o l a t e s  t h e  premise of c o r r e c t i v e  



j u s t i c e ,  'namely t h a t e l i a b % l i t y  should t u r n  on what 

t h e  defendant  has  done, r a t h e r  than  who he . is .  ( F l e t c h e r ,  . 

. . 
1972: 547'-n. 40) 

F l e t c h e r  wants t o  'concern himself  w i th  ques t ions  of bo th  

d i s t r i b u t i v e  and r e t r i b u t i v e .  j u s t i c e ,  and f o r  h i s  p a i n s  .he i s  
' 

. c r i t i c i z e d  by both t h e  s t r i c t  l i a b i l i t y  people (Calabres i .  & Hirsch- ' 

o f f ,  1972: 1078-80).-and"the negl igence people.  (Posner,  1973: 216) 

The i r  complaint i s  t h a t  he should concern himself  a t  a l l  w i th  

r e t r i b u t i v e  j u s t i c e  i s s u e s  i n  t o r t s .  

F l e t c h e r  l eaves  himself open t o  t h i s  a t t a c k  i n  p a r t  because 

he o v e r s t a t e s  t h e  u t i l i t a r i a n i s m  of  t h e  t r a d i t i o n a l  negl igence  

s t anda rd  and p a r t l y  because he i s  unwi l l ing  t o  c a r r y  through t o  

anything l i k e  a  c o n s i s t e n t  p o s i t i o n  on r e t r i b u t i v e  jus t ice , :  He 

does t h e  l a t t e r  i n  two ways. F i r s t  he  appears  unwi l l i ng  t o  en t e r -  

t a i n  almost a l l  arguments of  c o n t r i b u t a r y  negl igence  when r i s k s  

a r e  no t  r e c i p r o c a l ,  and thus  the  man who s h i n e s  h i s  shoes wi th  h i s  

lawnmower is  al lowed t o  recover .  second, he uses  both  t h e  Trespass  

and the  Neg1igence.conceptions of what c o n s t i t u t e s  r e t r i b u t i v e  jus-  

t i c e  r e s p o n s i b i l i t y ,  and thus leaves  us  w i th  a  s.ense t h a t  what 
' 

r e s p o n s i b i l i t y  c o n s i s t s  of has  no f i rmer  foundat ions  than  a  judge- 

ment a s  t o  whether a  r i s k  i s  r e c i p r o c a l .  This  l a t t e r  p o i n t  i s  

revea led  i n  t h e  above quote .  There, F l e t c h e r  argues t h a t  what a  

person h a s  d o n e . i s  c e n t r a l  t o  c o r r e c t i v e  j u s t i c e ,  y e t  i n  d iscuss-  

i n g  r e c i p r o c i t y  i t  is  c l e a r  t h a t  what is  impor tan t  i s  n o t  what one 

has  done b u t  what he was doing i n  a  gene ra l  way. -It i s  no t  how you 

run your r a i l r o a d  t h a t  is  important ,  but  r a t h e r  t h a t  you performed 



t h e  a c t i o n  of running a  ra'i ' lroad'at a l l .  The vgry  a c t  of running 

one makes 'j;ou r e spons ib l e  when an acc iden t  occurs  t o  a  p l a i n t i f f  

who d i d  n o t  c r e a t e  a  r e c i p r o c a l  r i s k .  This  concept ion of responsi-  

b i l i t y  f o r  a c t i o n  i s  c l e a r l y  the  Trespass  no t ion .  Yet when a c c i d e n t s  

a r e  r e c i p r o c a l ,  F l e t che r  f a l l s  back t o  t h e  negl igence  concept ion of 

a c t i o n .  - 

This  movement i s  j u s t i f i e d  by F l e t c h e r  by saying t h a t  neg l i -  

gen t  conduct by t h e  defendant i n  s i t u a t i o n s  of r e c i p r o c a l  back- 

ground r i s k s  des t roys  t h e  i n i t i a l  r e c i p r o c i t y . ( F l e t c h e r ,  1972: 5 4 8 )  

From t h e  i n d i v i d u a l  vi 'ctim's po in t  of view t h i s  i s  s t r a n g e  j u s t i c e  

indeed.  Not being concerned wi th  some imaginary category of p o s s i b l e  

p l a i n t i f f s  which t h e  t o r t  t h e o r i s t s  o r  t h e  c o u r t s  have invented ,  

he  f i n d s  t h a t  h i s  r i g h t s  i n  a  l awsu i t  a r e  cont ingent  upon who h u r t  

him and t h e  , r e l a t i o n s h i p  h e  has wi th  t h e  person.  I f  o n e .  is  b i t t e n  

by a  dog and contxac ts  lockjaw do we want a r u l e  system tha' t  makes 

one ' s  recovery cont ingent ,upon whether one a l s o  owns a  dog? Such 

a r e  t h e  problems of having two s t anda rds  of r e t r i b u t i v e  j u s t i c e .  25 

I n  t h i s  sense  F le t che r  has  f a l l e n  back i n t o  t h e  t r a p  common law 

c o u r t s  found themselves i n  when s u b s t a n t i v e  r i g h t s  appeared t o  

depend upon whether o n e l s , c a u s e  of a c t i o n  sounded i n  Trespass o r  

Case. (See, supra  p  . 18). ' 

I n  being unable t o  s e t t l e  uponiase t  of c r i t e r i a  f o r  r e t r i -  

b u t i v e  j u s t i c e ,  F l e t che r  eventua l ly  founders  i n  t h e . l a r g e r  a t tempt  

t o  s t r i k e  a  ba lance  between i t  and d i s t r i b u t i v e  j u s t i c e .  - In  t h e  

a t t empt ,  however, he  .compels u s  t o  a s k  what ba l ance  , is  poss ib l e .  ' .  
, 

More s p e c i f i c a l l y ,  he  i n v i t e s  us t o  p u l l  d e c i s i o n  making l o g i c s ,  



a p a r t  t o  see 'how decis'ions a r e ' r eached .  One of h i s  c r i t i q u e s  of 

negl igence  'i's t h a t  i t '  o f t e n  fai'l's ' t o  Zt tend  t o  e x a c t l y  -what'. is a t  

i s s u e  i n  deci'ding a '  ca'se. D i s  t r i b u t t v e '  j u s t i c e .  ari'd re ' t=iEut ' ive - 

j u s t i c e  i s s u e s  become s o  entwined' th-at i t  i s  dXf f i c u l t  to" liiiow- '- ' 

how d i f f e r e n t  o b j e c t i v e s  a r e  being pursued. Never the less ;  n e g l i z  . 

gence i n  many ways m s  c l o s e r  t o  a  concern wi th  both types of 

j u k t i c e  . t han  F le t che r  w i l l  admit. I d e a l l y ,  under t he ' neg l igence  

formula, d i s t r i b u t i v e  and r e t r i b u t i v e  concerns ' int 'eract '  t o  form . - - -  -.. 

a d e c i s i o n .  It is t o  t he  i n t e r a c t i o n  of r e t r i b u t i v e  and d i s t r i -  

b u t i v e  j u s t i c e  concerns which we now t u r n .  

111. The ~ n t e r a c t i o n  of D i s t r i b u t i v e  and R e t r i b u t i v e  Concerns 

A. The Negligence Balance 
..2 , 

A s  we noted a b 6 ~ e  (page 20 sup ra )  r e t r i b u t i v e  and d i s t r i -  

b u t i v e  j u s t i c e  cons ide ra t ions  i n t e r a c t  i n  many negl igence  de ter -  

mina t ions .  I n  £ a c t ,  the  key concept of  negl igence ,  t h e  person 

of o rd ina ry  pkudence, i s  an individuax ( o r  group of i n d i v i d u a l s )  

who is  t o  b e  concerned wi th  both i s s u e s .  

Consider t h e  following imaginary case .  Let u s  presume 

t h a t  a  t r a i n  c o l l i d e s  w i t h  a  person when i t  jumps t h e  t r a c k s .  A 

l awsu i t  ensues and we begin t o  i n q u i r e  i n t o  t h e  circumstances 

surrounding t h e  c o l l i s i o n .  The i n v e s t i g a t i o n  r e v e a l s  t h a t  no 

a c t i o n  of t he  engineer  (and no omission of h i s )  can be  a sce r t a ined  

t o  have made a  d i f f e r ence .  The engineer  d r o v e . a t  a  slow speed, 

he kep t  h i s  eyes  o r a i l s  ahead, he  n e g o t i a t e d  curves c a r e f u l l y .  

He had,  l e t  us say,  no way of fo re see ing  t h a t  a n  a c c i d e n t  was 

immenent. He had no knowledge of f a u l t y  equipment, he  could not  



do anythcng once t h e  c a r  jumped t h e  t r a c k s .  Impact was i n e v i t a b l e .  

On every c r i t e r i o n  we consider  we conclude t h e  engineer  could no t  

have done o the rwi se  and continued t o  d r i v e  t h e  t r a i n .  For him 

events  were i n  the"sadd1e. 
- - 

But 'we may no t  wish  t o  s t o p  he re .  We may wish t o  extend- 

our  a n a l y s i s .  , Presume t h a t  i t -  i s  discovered t h a t  t h e  acc iden t  

was immediately caused by a  broken sp ike  caus ing '  t h e  r ' a i l s '  t o  
" 

spread under t h e  weight of t he  car .  What about t h a t  broken sp ike?  ' 

We may wish t o  a sk  how long i t  had been weak. We would l i k e  t o  

know when was t h e  l a s t  time the  roadbed was in spec t ed .  Was t h e  

-- sp,%Ke d e f e c t i v e  when p u t  i n t o  t h e  c r o s s - t i e ?  Would i t  have he ld  

i f  t h e  t r a i n  were going slower? 

I n  such s i t u a t i o n s  the  negl igence a n a l y s i s  is  l ead ing  us 

back i n  t ime t o  cons ide r  a  wider s e t  of c ircumstances;  and ques- 

t i o n s  a r i s e  a s  t o  whether from t h i s  pe r spec t ive  something could 

have been done t o  avoid t h e  acc ident .  The concern i s  now d i r e c t e d  

toward t h e  Ra i l road  a s  w e l l  a s  the  engineer .  Should t h e  company 

have fo re seen  t h e  broken sp ike ,  or  would i t  have found i t  i f  i t  

had looked. Learned Hand burden ques t ions  n a t u r a l l y  a r i s e .  Should 

the  Rai l road  b u i l d  i n  a  back-up system by p l ac ing  two s p i k e s  on 

each s i d e  of each r a i l  i n  each cross- t ie?  How f r e q u e n t l y  should 

t h e  r a i l r o a d  examine t h e  roadbed? I n  address ing  t h e s e  i s s u e s  we 

might want t o  know i f  a  s p i k e  had broken before .  Never before?  

Once be fo re?  L a s t  week? Once s i x  yea r s  ago? Once t o  a  r a i l r o a d  

i n  England i n  1874? 
26 



Tlie 'qiiestions of reasonabreness  and prudence cannot always 

b e  decided Fy'"sole1y'~coriSidering Ziame3iate circunis't'ances . ' Ari*=ex-''. ' 
. A .  

d u c t ,  and" given ' t h i s '  extended- view 'we a r e  helped i n  dec id ing  what 
. . 

one could and co$'d"not M v e  done'. 

Economic ques t ions  a r e  not  i r r e l e v a n t  t o  such an inqu i ry  

and they  may s e r v e  a  d u a l  func t ion .  TIiey go t o  t he  c o s t s  and bene- 

f i t s  of va r ious  l i n e s  of a c t i o n s  and thus  address  ques t ions  of 

d i s t r i b u t i v e  j u s t i c e ,  bu t  a t  t h e  same time they go ' to :  what t he  de- 

fendant  can be  expected t o  do. The comparing of t h e  c o s t s  of in-  

s p e c t i n g  a  roadbed once a  day wi th  t h e  l i k e l i h o o d  t h a t  t h i s  would 

reduce t h e  c o s t s  occurr ing  because of broken s p i k e  i s  not  only pro- 

b a t i v e  a s  t o  how t o  run  a  r a i l r o a d ,  b u t  i s  a l s o  p roba t ive  a s  t o  

whether t h e  omission of t he  r a i l r o a d  of n o t  examining t h e  t r a c k s  

i n  t h e  l a s t  day is  such t h a t  t he  omission i s  neg l igen t .  Of course  

t h e  r a i l r o a d  could examine the  t r a c k s  d a i l y .  They could s t a t i o n  

a n  employee next  t o  each sp ike  twenty-four hours  , a  day, They 

could do .  this i n  t h e  oppor tuni ty .  s ense  t h a t  no one 'presumably i s  

b locking  access  t o  t h e  t r a c k s .  But t h e  r a i l r o a d  company could 

n o t  do these  th ings  and cont inue  t o  run  a  r a i l r o a d .  To r e q u i r e  

such th ings  of  t h e  r a i l r o a d  t o  .avoid negl igence  r e s p o n s i b i l i t y  

would be t o  t e l l  i t  t o  a c t  a t  i f s  I f ,  on t h e  o t h e r  hand, 

i t  i s  discovered t h a t  t h e  r a i l r o a d  had n o t  examined t h e  bed i n  two 

y e a r s ,  we might .wel1  conclude they reasonably  should have done so ,  

n o t  on ly  i n  t h e  s c r i c t l y  economic sense  of  t h e  Hand t e s t ,  bu t  a l s o  

i n  t h e  common sense  equat ion  t h a t  tests c a r e l e s s n e s s .  



Ni3iif' only  'might we.' extend our  a n a l y s i s  backward ' i n  t ime .and 

.. . 
h o r i z o n t a l l y  ov.er a l a r g e r  -set"of c ircumstances,  we. may typ i f j i  

.. . 

t h e  event  a s  ' a" ' cer ta in ' type  of circumstance.' I n  f a c t . a n  extended 

a n a l y s i s  .is l i k e l y  t o  1ead"to a f y p i f  i c a t i o n  of the-  event '  as ' ,one 

of a c l a s s  of 'events ; a ra'il'road 'derai1ment"'case ifor i n s t a n c e .  

Rather thdn.' .iii ii.lir =' .burd&liies ' .ih -..f h&.. thdus'ands' . ~ f  t;iays in " G ~ ~ ~ ~  
" 

this p a r t i c u l a r  a c c i d e n t  i s  unique, we may e s t a b l i s h  a. s e t  o f  r d e s  

f o r  such events .  A t  one . t ime  J u s t i c e  Holmes hoped t h a t  each type  

of harm could b e  s o  t y p i f i e d  a'nd a s e t  of p a r t i c u l a r  d u t i e s  ass igned  

t o  each harm. 

I f  now,the o r d i n a r y  l i a b i l i t i e s  i n  t o r t  a r i s e  from 

f a i l u r e  t o  comply wi th  f i x e d  and uniform s t anda rds  
. .. . - 

of conduct, which every man i s  presumed t o  know, i t  

i s  obv ious . tha t  i t  ought t o  be poss ib l e ,  sooner  o r  

l a t e r ,  t o  formula te  t hese  s t anda rds  a t  l e a s t  t o  some. 

ex t en t ,  and t h a t  t o  do s o  must a t  l e a s t  be t h e  bus ines s  

of  t he  c o u r t .  (Holmes, 1923: 42) ;  

This  a t tempt  was c a r r i e d  through i n  Baltimore & 0. R.R. v .  

Goodman, 275 U.S. 66, 72 L. Ed. 167 (1927) f o r  b l i n d  r a i l r o a d  

c ros s ing  cases .  The duty of the  t r a v e l e r  was t o  be t o  "s top,  

g e t  ou t  and go see"  i f  a t r a i n  was coming. Concerns wi th  immediate 

circumstances i n  l a t e r  cases ,  however, made t h e  t e s t  seem inappro- 

p r i a t e .  I n  Pokora v. Wabash R.R., 292 U.S. 98, 78 L. Ed. 1149 

(1934) t h e  only e f f e c t i v e  s t o p  the  d r i v e r  could make was on thet 

t r acks .  The cour t  found t h i s  procedure s o  obviously f r a u g h t  'with . 

danger t h a t  i t  d i sca rded  any "get ou t  and look'! r u l e  a s  "an un- 

common p recau t ion ,   likely t o  be  f u t i l e  and sometimes even dangerous . ' I  



The problem of uniqueness  of  c ircumstances and the-problem of-  

extended a n a l y s i s  a r e  important  f  o r  ana lyz ing  t h e  i n t e r a c t i o n  between 

d i s t r i b u t i v e  and r e t r i b u t i v e  ques t ions  found i n  negl igence.  To de- 

c i d e  r e s r i b u t i v e  ques t ions  p a r t i c u l a r i s t i c  understanding of t h e  unique 

circumstances of a  harm i s  gene ra l ly  most app ropr i a t e .  I f  we wish t o  

aks whether a  person could have done o therwise  t h e  informat ion  most 

u s e f u l  i s  t h a t  Ghich info'fins u s  a s  t o  h i s  knowledge of t h i s  s i t u a t i o n ,  

t h e  f o r e s i g h t  he  cansibring t o  bea r  u p o m t h a t  p o s s i b l e  circumstance, 

and h i s  a b i l i t y  t o  , a c t  s o  a s  t o  avoid t h e  harm given  knowledge and fore-  

s i g h t .  I n . o u r  imaginary case  our  p a r t i c u l a r i s t i c  i nqu i ry  makes i t  c l e a r  

t h a t  the  engineer ,  i f  no t  t h e  r a i l r o a d ,  could no t  have done o therwise  

i n  t h e  negl igence  sense  of  t h a t  term. 

I n  g e n e r a l  we seem t o  b e  most c e r t a i n  about t h e  c o r r e c t n e s s  

of r e t r i b u t i v e  j u s t i c e  d e c i s i o n s  when we have t h e  most p a r t i c u l a r -  

i s t i c  "causal" in format ion  about  what one can do. On t h e  o t h e r  hand, 

t h i s  kind of  in format ion  i s  n o t  a t  a l l  l i k e l y  t o  f a c i l i t a t e  an economic 

a n a l y s i s .  For such an a n a l y s i s  t o  work a t  a l l  t h e  events  must be 

t y p i f i e d  t o  some-extent .  For i n s t a n c e  i n  a s s e s s i n g  t h e  re levance  of 

t he  r a i l r o a d ' s  maintenance of t h e  roadbed i n  our  imaginary case  an econ- 

omic a n a l y s i s  of  c o s t s  and b e n e f i t s  compels us  toward o v e r a l l  maintenance 

c o s t s  and a l l  harms occu r r ing  from f a u l t y  roadbeds i n  genera l .  To 

speak only  of t h e  c o s t s  of  main ta in ing  one c e r t a i n  s e c t i o n  of t he  road- 

bed and t h e  b e n e f i t s  . i n  terms of  ,dera i lment  causing t h e  t r a i n  t o  h i t  

passers-by i s  bo th  ~ n i n t e l l i g i b l e ~ a n d  probably impossible .  (See 

Calabres i  & Hir schof f ,  1972: 1057 n. 11) 

A s  a  d i s t r i b u t i v e  j u s t i c e  r u l e  designed t o  most e f f e c t i v e l y  

minimize acc iden t  c o s t s  a t  r a i l r o a d  c ros s ings  Holmes' t e s t  may 



be t h e  b e s t  r u l e .  I n  terms of s p e c i f i c  c ros s ings ,  however, i t  may 

not  apply.  Yet t o  make a s p e c i f i c  economic c a l c u l a t i o n  i n  each and 

every case  would be t o  t e l l  t h e  d r i v e r  and t h e  r a i l r o a d  l i t t l e  more 

than  the  t r a d i t i o n a l  admonition t o  behave reasonably.  
2 8 

Negligence a t t empt s  t o  ba lance  r e t r i b u t i v e  and d i s t r i b u t i v e  

ques t ions ,  y e t  on t h e  margins bo th  s e t  requirements  which may v e t o  

any conclusions based upon the  o t h e r  a n a l y s i s .  There i s ,  from r e t r i -  

b u t i v e  j u s t i c e ,  some minimal concernlwith a c t i n g  w i t h  due case  which 

may apply r e g a r d l e s s  of a cos t -benef i t  a n a l y s i s .  The Vincent v.  

Lake E r i e  T ranspor t a t ion  Company, 109 Minn. 456, 124 N.W. 221 (1910) 

is  such a case .  To b a t t e r  your s h i p  a g a i n s t  t h e  p l a i n t i f f ' s  dock 

evidences such a d i s r e g a r d  f o r  h i s  p rope r ty  t h a t  r e s p o n s i b i l i t y  ensues 

r e g a r d l e s s  of the  economic compulsion of a Great  Lakes storm. From 

t h e  o t h e r  pe r spec t ive  c e r t a i n  d i s t r i b u t i v e  concerns may compel l i a b i l i t y  

r ega rd l e s s  of due c a r e .  Rylands v .  F l e t c h e r ,  and o t h e r  a r e a s  of 

" s t r i c t  l i a b i l i t y "  evidence such a concern. 

Such cases  a r e  troublesome t o  us i n  p a r t  because i t  i s  i n  them 

t h a t  d i s t r i b u t i v e  and r e t i r b u t i v e  concerns do no t  over lap .  It i s  

t h e s e  cases  and those  l i k e  them t h a t  t h e  c r i t i c s  p o i n t  t o  when a t t a c k -  

i n g  the  negl igence s o l u t i o n  t o  t o r t s .  (Cf. Eps t e in ,  1973: 156 n.  1 4 ) '  

B. The Breakdown of  t h e  Negligence Balance. 

The negl igence  balance i s  no t  a s y n t h e s i s  of d i s t r i b u t i v e  

and r e t r i b u t i v e  j u s t i c e  concerns. It i s  the  p o s i t i o n  of t h i s  paper t h a t  

no s y n t h e s i s  i s  p o s s i b l e .  The o rde r ing  of s o c i a l  arrangements under 

a n  i d e a l  s t a t e  of a f f a i r s  is  not  completely compatible w i t h  o rde r ing  

i n  non-ideal s i t u a t i o n s  (Rawls , 1971: 245 3 Nevertheless ,  f o r  most 



of t h e  f i r s t ' p a r t  o f  t h i s  century  t h e  negl igence  ba lance  met w i t h  

c o n s i d e r a b l e ' f a v o r .  Beginning wi th  the  Wdrkman''~ Compensation move- 

ment, howriver, t h e  negl igence  ba lance  began t o  erode,  ( see ,  Friedman 

& Ladinsky, 1967: 50) ' By 'and- l a r g e ,  r e t r i b u t i v e  just ' ice  concerns,  ' 

a t  l e a s t  a s  expressed i n  t h e  negl igence sense  of r e t r i b u t i v e  j u s t i c e ,  

have seemed. l e s s  and l e s s  r e l evan t .  The s h i f t  i n  workman's compensa- 

t i o n ,  i n  products  l i a b i l i t y  and i n  automobile a c c i d e n t s  has  been con- 

s i s t e n t l y  away from r e t r i b u t i v e  concerns.  

The. r e a s o n s . f o r  such s h i f t s  a r e . v a r i e d  and i n  each case  t h e r e  

a r e  p a r t i c u l a r i s  t i c  causes  of  t h e  change. C e r t a i n  common threads., 

however, run  through each a rea  of change; and a  b r i e f  examination of 

t h e s e  commonalities he lps  exp la in  t h e  e r o s i o n  of t h e  negl igence  balance.  

The f i r s t  commonality of t h e s e  a r e a s  i s  t h e  complexity of t h e  

f a c t s  of ca ses  and the  ensuing complexity of r u l e s  surrounding t h e s e  

cases .  Leon Green made t h i s  p o i n t  w e l l  i n  speaking of automobile 

a c c i d e n t s .  

The d u t i e s  placed by s t a t u t e  and common law upon ' the  

ope ra to r  during any moment of h i s  operat t ion of a  motor 

v e h i c l e  c a n . s c a r c e l y  be catalogued +n a  dozen pages. 

Summarized only i n  p a r t  and i n  t h e  b r i e f e s t  fashi'on they 

a r e .  t h e  following: The ope ra to r  must observe t h e  opera- 

t i o n  of o t h e r  veh ic l e s ,  f r o n t  and r e a r  and t o  t h e  s i d e s  

--those he is meeting, t h o s e , t h a t  pas s ,  and those  t h a t  

may c r o s s  h i s  pa th .  He must observe road s i g n s ,  s t o p  

s i g n s ,  cau t ions ,  t r a f f i c  l i n e s ,  l i g h t  s i g n a l s  and those  

of  t r a f f i c  o f f i c e r s .  He must watch f o r  s i g n a l s  of o t h e r  



m o t o r i s t s  and g i v e  proper  s i g n a l s  h imsel f .  He must know 

the  ope ra t ing  mechanisms of h i s  machine, check t h e i r  

ope ra t ions  a s  he t r a v e l s  and main ta in  h i s  r a p i d l y  moving 

and complex machine under c o n t r o l  a t  a l l  t imes.  These 

and o t h e r  d u t i e s  may be requi red  of him every moment of 

h i s  t r a v e l ,  made s p e c i f i c  f o r  t h e  p a r t i c u l a r  s i t u a t i o n  

and a l l  overtopped by t h e  common l a w  du ty  t o  u s e  reason- 

a b l e  c a r e  under a l l  t h e  circumstances.  

Mult iply the  same d u t i e s  and hazards  by any number of 

o t h e r  o p e r a t o r s  i n  t he  immediate v i c i n i t y ;  add t h e  d u t i e s  

and hazards  of highway maintenance, passengers ,  p e d e s t r i a n s ,  

and a d j a c e n t  landowners, t h e  conduct  of any one o r  more 
.. . 

of whom may impose.upon a l l  o p e r a t o r s . i n  c l o s e . p r o x i m i t y  

d u t i e s  and hazards . r equ i r ing  i n s t a n t  %and perhaps un,erring 

judgment and a c t i o n .  Add f u r t k . - a 4 ~ ~ h a ' . z ' a r d s  of c l i m a t i c  
A-a7L - 

condi t ions ;  t he  imperfecpions-.of t h e  human be ing  i n  s i g h t ,  

judgment, mugcular r eac t ion ,  h e a l t h ,  s t r e n g t h  and exper- 

gknce. Bring any combination of t h e s e  d u t i e s  and hazards 

i n t o  , focus on a  . c o l l i s i o n  a t  high speed a t  a  p a r t i c u l a r  

p o i n t  of , t ime  .and p lace .  Who can name a l l  t h e  f a c t o r s  

involved i n  causing the  c o l l i s i o n ?  Who can,know o r  d i s -  

cover o r  desc r ibe  the  conduct of t h e , p a r t i e s  involved? 

Who i n  r e t r o s p e c t  from t h e  tangled  fragments of evidence 

g iven 'by  t h e  p a r t i c i p a n t s  o r  bys tanders  and those  who . 

a r r i v e d  on t h e  scene a t . a  l a t e r  t ime; from marks and measure- 

ments, c a l c u l a t i o n s  of time and speed,  i s  expe r t  enough t o  



r econs t ruc t  t h e  f l e e t i n g  scene  wi th  any assurance  o f - i t s  

accuracy? If '  t h e ' p i c t u r e  by some.miracle coulcf be t r u l y  

presented-;".&> codd!'pass a r a t i o n a l  jitdgrnent', i n  t h e  a l l oca -  

t i o n  of  r e s p , o n s i b i l i t y  a s  between the  p a r t i e s  dh any b a s i s  

S imi l a r  d i g f i c u l t i e s  ma? a r i s e  surrounding t h e  manufacture 

and d i s t r i b u t i o n  of products  i n  t h e  marketplace and the  working con- 

d i t i o n s  i n  p l aces  of employment. I n  automobile ca ses  many p e r  s e  

r u l e s  have grown up around d i f f e r e n t  , aspec ts  of d r i v i n g  behavior  i n  
i t  . 8 . .  I 

an  a t tempt  t o  . s imp l i fy  dec is ion .  As Ross ob.serves i n  h i s  r e c e n t  book . . . . > .'. . . . . 
., 

on insurance  claims ad j u s t o r s ,  a ty$e %f mechanical ju r i sprudence  
. I  

. . . . . . 
may a r i s e  t o  r e so lve  cases  i n  a n  e f f i c i e n t  and s t r a igh t fo rward  f a sh ion .  

. . . .. 

. . < '  

. .  . .' . 
(Ross, 1970; Pound,. 1933: 156) . ( '  

[ :. " 

A second c&on&li ty of thkse  a r e a s  i s  the  ; a b i l i t i  of t y p i c a l  

dkfendants  t o  c a l c u l a t e  acc ident  c o s t s .  It i s  i n  f a c t  upon t h i s  a b i l i -  . . '  
8 .  

t y  t h a t  Calabres i  $ixigeg , .his  whole '. l i n e  of  a n a l y s i s  . ( C a l a b d s i ,  1970; 
! <  . , . t 

Calab res i  & Hirschoff ,  1972: 1055-1073 n. 66 ) ~ n d u s t r i a l  employers 
, . 

and .p roduc t s  ,manufacturers r a t h e r  c l e a r l y  s tand  i n  t h i s  p o s i t i o n .  
. . 

. ., 

~ u k o m o b i l e  , d r ive r s  .do no t ,  bu t ,  impor tan t ly ,  automobile i n s u r e r s  do . 
. . 

(See James, 1948: 549; ~ h r e n & e i g , : 1 9 5 1 :  :: . 41-3 ) Thus most d e f e n d a n t s .  

i n  l a w s u i t s  i n  t hese  a r e a s  possess ,  o r  may be assumed t o  possess ,  a 

type  of super- individual  c o n s c i o u s n e ~ s  which al lows them t o  know and 
. , 

f o r e s e e  a c e r t a i n  aggrega te  freqbency of acc iden t s  and t h e i r  mean ..> - f 
L 2 

c o s t s .  The corporate  defendant,  oy i t s  s t a n d - i n  t h e  insurance  company, , 

has  r a d i c a l l y  changed t h e  f a c e  of t h e  t o r t  law; and w i t h  the  growing . - *; 
*. . 

use  of insurance  t o  cover  many, i f  no t  most types .of  harm a c e r t a i n  



11 co rpo ra t e  consciousness""has'permeated most a r e a s  of t o r t  law. This  

consciousness  ' involves a n  extended a n a l y s i s  of c e r t a i n  t y p i c a l  types 

of harms, and a t t r i b u t e s .  t o  t h e  t o r t f e a s o r  a "nbrmal" c ~ n ~ c i o u ~ n e ~ ~  

wi th  r e l a t i o n  t o  the.  r f s k s  t h a t  .produce t h e s e  harms. 

Normal understanding,  a s  d i s t i ngu i shed f ' rom a pe r sona l  in ' t ro-  

s p e c t i v e  understanding,  has  always been p a r t  of t o r t  law. Th i s  i s  

p a r t  of what i s  meant wheniwe say t h a t  negl igence i s  measured by a n  

tI ob j ec t ive"  s tandard .  One cannot c l a im  t o  have f a i l e d  t o  s e e  what 

was p l a i n l y  v i s i b l e ,  o r  t o  be unaware of r i s k s  which were p a t e n t l y  

obvious. This  i s  the  case  even where on o the r  grounds we might know 

t h a t  t h e  i n d i v i d u a l  d id  n o t  , i n  f a c t  s e e  something o r  a p p r e c i a t e  some 

r i s k .  Yet w i th  t h e  co rpo ra t e~consc iousness  t h i s  normal iza t ion  t akes  

on an exaggeratedjform. Such defendants  a r e  assumed t o  have knowledge 

of a wide and expansive range of circumstances,  t o  be  a b l e  t o  f o r e s e e  

many r i s k s  a s  t y p i c a l  t o  t h e i r  a c t i v i t y ,  and t o  be a b l e  t o  a c t  t o  

reduce these  r i s k s .  The expanded and t y p i f i e d  d e s c r i p t i o n  of harms 

l e a d s  t o  an expanded and t y p i f i e d  normal understanding of .  r i s k s .  

I n  sum, a c e r t a i n  aggregate ,  demographic understanding has  

come t o  pervade t h e s e  s i t ~ a t i o n s . ~ '  It i s  an understanding which i s  % 

conducive t o  a d i s t r i b u t i v e  j u s t i c e  a n a l y s i s ,  whi le  a t  t h e  same t ime 

con t r a ry  t o  a r e t r i b u t i v e  j u s t i c e  a n a l y s i s  such a s  i s  found i n  negl igence .  

The aggrega t ion  of  harms which co rpo ra t ions  and insurance  com- 

p a n i e s . a r e  capable of  making d i s t i l l s  ou t  t h e  pecular  a s p e c t s  of i nd i -  

v i d u a l  events  and l eaves  a s  a r e s i d u e  t h e  systemic causes of i n j u r y .  

Arthur  Stinchcombe d i s c u s s e s  t h i s  process  i n  t he  a b s t r a c t ,  and i t  is 

worth quot ing  him a t  1 e n g t h . t o  s e e  how i t  works. 



Perhaps i t  would be  u s e f u l  t o  o u t l i n e  why we'can very  

o f t e n  e x p l a i n  aggrega te  phenomena very w e l l ,  when our  under- 

s t and ing  of i n d i v i d u a l  behavior is  very imperfec t .  . . 

Suppose t h a t  we have .a causa l  f o r c e ,  f ,  which b e a r s  on every 

member o f  a n  aggregate .  . .Then a l s o  f o r  each ind iv idua l  

[here  i n d i v i d u a l  a c c i d e n t ]  t h e r e  i s  a  l a r g e  number of 

i d i o s y n c r a t i c  causes [which may.be thought of a s  random 

measurement er.rors due t o  many smal l  causes such a s  ind i -  

v i d u a l  c a r e l e s s n e s s ,  e t c . ]  The e f f e c t  i n  t h e  popu la t ion  

would then  look l i k e  t h i s  : 

I n d i v i d u a l  Causal Forces .Bear ing  on t h e  Ind iv idua l  

n  f  + in 

Some o f  t h e  i d i o s y n c r a t i c  f o r c e s . ( t h e . i l s )  w i l l  tend i n  

t h e  oppos i t e  d i r e c t i o n  from f ,  some i n  t h e  same d i r e c t i o n .  

I f  we have a  good theory  of t h e  sys temat ic  f o r c e s ,  t h e  

average of t hese  i d i o s y n c r a t i c  f o r c e s  . w i l l  b e  zero .  Let 

u s  suppose t h a t  the  "average" s i z e  of t hese  i d i o s y n c r a t i c  

fo rces  i s  ( a c t u a l l y  i n  s t a t i s t i c a l  theory ,  r e f e r s  t o  

t h e  square  r o o t  of t h e  mean squa re  of t h e  f o r c e s . )  Gauss 

showed t h a t  under t h e s e  cond i t i ons ,  wi th  reasonable  r e s t r i c -  

t i o n s  o n  the  d i s t r i b u t i o n  of i d i o s y n c r a t i c  f o r c e s ,  t h e  mean 



f o r c e  bea r ing  on t h e  ind iv idua l  is  f + . So the  aggre- 'K 
ga te  f o r c e  bear ing  on the  e n t i r e  group would be  nf + 
Now l e t  us  suppose . tha t  t h e  i d i o s y n c r a t i c  f o r c e s  t h a t  ,we 

do not  understand a r e  f o u r  t imes a s  l a r g e  a s  t h e  sys temat ic  

fo rces  t h a t  we do understand--that i s ,  c= 4 f .  Consider 

t h e  aggrega te  f o r c e  exer ted  on popula t ions  of d i f f e r e n t  

s i z e s . '  The e n t r y  a t  t he  l e f t  i s  t h e  number ,of  p e o p l e .  

[ a c c i d e n t s ]  i n  t h e  ,populat ion we . a r e  s tuyding ,  , n .  I n  column 

(1) i s  t h e  sys t ema t i c  f o r c e  app l i ed  t o  t h a t  popula t ion ,  n f .  

I n  column (2) is the  t o t a l  e f f e c t  of t h e  i d i o s y n c r a t i c  

fo rces ,  r 4 f .  I n  column (3) i s  the  , r a t i o  of t he  idiosyn-  

c r a t i c  f o r c e s  we do not  understand t o  t h e  sys temat ic  f o r c e s  

which we do understand. 

Popula t ion  (1) (2) (3)  
(accidents) .  Systematic I d i o s y n c r a t i c  Rat io  
of s i z e  f o r c e s  fo rces  (2) / ( I )  

1 f 4 f  4 .o 
100 lOOf 40 f 0.4 

10,000 10, OOOf 400f 0.04 
1,000,000 1,000,OOOf 4, OOOf 0.004 

As t he  s i z e  of  t h e  popula t ion  i n c r e a s e s  from 1 t o  100, t h e  

in f luence  of t he  unknown i n d i v i d u a l  i d i o s y n c r a t i c  behavior  

decreases  from four  times a s  l a r g e  a s  t h e  known ( fo re seeab le )  
. . . '  

p a r t  t o  four - ten ths  a s  l a r g e  a s  t h e  known ( fo re seeab le )  p a r t .  

A s  we go t o  a n  aggrega te  of a m i l l i o n ,  even i f  we understand 

only  t h e  sys temat ic  one - f i f t h  of i n d i v i d u a l  behavior  a s  I 

assumed i n  t h e  t a b l e ,  t h e  p a r t  we do not  understand of t h e  

aggrega te  behavior '  decreases  t o  l e s s  than  1 perces.t (0.004). 

I 30 (Stinchcornbe, 1968: 67-8 n. 8 ) 



Thus t h i s  demographic p e r s p e c t i v e  a l lows  us t o  fo re see  and 

p r e d i c t  w i t h  a  f a i r  degree of accuracy t h e  p r o b a b i l i t y  and g r a v i t y  

of a  s e t  of t y p i c a l  acc iden t s .  It i s  frommch a model t h a t  t h e  

Nat iona l  Sa fe ty  Council  can p roduce -es t ima te s  of t h e  number of auto- 

mobile f a t a l i t i e s  which w i l l  occur i n  a g iven  pe r iod  of t ime. Note 

t h a t  t h e  l a r g e r  t h e  N (e.g. a  whole yea r  of d r i v i n g  r a t h e r  than  a  

g iven  ho l iday  weekend) t he  more a c c u r a t e  t h e  p r e d i c t i o n s  w i l l  be; 

b u t  r e g a r d l e s s  of aggrega te  accuracy ( s t a t i s t i c a l l y ,  t h e  confidence 

i n t e r v a l s .  surrounding the  ,es t imated mean) we know no more about t h e  

31 "caub es" of t h e  i n d i v i d u a l  event.  

The judge, o r  j u ry ,  o r  claims ad jus to r , . ,  o r  a r b i t r a t i . o n  board, 

o r  whoever is  determining t h e  causes of a , p a r t i c u l a r  acc iden t  t o  s e e  

whether someone was .neg l igen t ,  may i n  complex cases  f e e l  Bimself 

remarkably ignorant .  The r econs t , ruc t ion  problems may seem insurmountablel 

To understand one - f i f t h  of t h e  event  would no t  n e c e s s a r i l y  be.counted 

a s  a  f a i l u r e .  A corpora te  p lanner ,  o r  i n su rance  company ac tua ry  can, 

however, w i th  t he  same theory, f e e l  himself  a  f a i l u r e  when f a i l i n g  

t o  p r e d i c t  w i t h i n  f i v e  percentage p o i n t s .  
. . 

. I n  ,our i n d i v i d u a l  l i v e s  we do n o t  add res s  our  v a r i o u s . e n t e r p r i s e s  
. . 

from such .a -d i spas s iona te ,  a c t u a r i a l  viewpoint .  , I t  is' .easy t o  s e e  

why this is  so .  With ah N of one such e s t i m a t e s  a s  we' might make over 

any r e l e v a n t  t ime pe r iod  would be r e l a t i v e l y  i n a c c u r a t e .  Knowing 

i d i o s y n c r a t i c  information is  a more p r e c i s e  way t o  proceed. We may 

d r i v e  more c a r e f u l l y  when i t  r a i n s ,  :but i t  a v a i l s  d s  l i t t l e  t o  know 

t h a t  i f  we a r e  an average d r i v e r  we w i l l  make a  neg l igen t .mi s t ake  

behind t h e  wheel once every X number of mi l e s .  Thi.s information may 



h e l p  our  i n su rance  company; b u t  t h e  b e s t  we ,can do i s  be c a r e f u l .  

This  i n d i v i d u a l  p e r s p e c t i v e  i s  the  pe r spec t ive  upon which t r a d i t i o n a l  

t o r t  law is  b u i l t .  With the  emergence of t h e  "corporate"  defendant ,  

however, such a  p e r s p e c t i v e  seems l e s s  r e a l i s t i c .  .From them we can,  

and do expect  a  more demographic a n a l y s i s ,  and t h i s  aggrega te ,  s o c i e t a l  

viewpoint i s  t h e  s t u f f  ou t  of which d i s t r i b u t i v e  j u s t i c e  concerns a r i s e .  

There i s  a push , toward  the  .economic i n t e r p r e t a t i o n  of negl igence  and 

from t h e r e  i t  i s  b u t  a  s h o r t  s t e p  t o  an  economic ( cos t -bene f i t )  a n a l y s i s  

of acc iden t  c o s t s  p e r  s e .  A t  t h e  end of t h e  road i s  some type  of  s t r i c t  

(or  no) r e s p o n s i b i l i t y  based upon d i s t r i b u t i v e  concerns.  

Moreover, once t h i s  po in t  of view t akes  hold negl igence  r e t r i -  

b u t i v e  j u s t i c e  i s s u e s  a r e  submerged, f o r  l a c k  of negl igence  based on 

non- fo re seeab i l i t y  seems l e s s  and l e s s  r e l e v a n t .  From t h e  aggrega te  

p e r s p e c t i v e  f o r e s e e a b i l i t y  becomes n e a r l y  p e r f e c t .  Given t h i s  fore-  

s i g h t  and knowledge i t  i s  d i f f i c u l t  t o  p lead  t h a t  t h e r e  was no p o i n t  

i n  t h e  p a s t  when one -d id  not .have  t h e  r e q u i s i t e  a b i l i t y  t o  a c t .  

This  p o i n t  about t h e  demographic view is  i n  agreement w i t h  

F l e t c h e r ' s  obse rva t ion  about non-reciprocal  r i s k s .  It is  not  t h e  non- 

r e c i p r o c i t y  of t h e  r i s k  p e r  s e ,  however, t h a t  gene ra t e s  what he  c a l l s  

t he  "reasonableness"  paradigm, r a t h e r  i t  is  t h e  "corporate"  n a t u r e  

of t h e  defendants .  

A t h i r d  commonality, d i scussed  i n  p a r t  on p a g ~ s 3 2 - 3  sup ra ,  

i s  t h a t  wi thout  a s t r i c t  l i a b i l i t y  s tandard  r e t r i b u t i v e  j u s t i c e  i s s u e s  

may remain i n t a c t  i n  s u i t s  where t h e  i s s u e  i s  t h e  p l a i n t i f f ' s  conduct.  



The p l a i n t i f f  o f t en t imes  i s  an  i n d i v i d u a l  and f o r  him no systemic 

informat ion  i s  a v a i l a b l e .  More impor t an t ly ,  h i s  a l l e g e d  a c t s  of 

c o n t r i b u t o r y  negl igence  w i l l  b e  judged on t h e  b a s i s  of more id io -  

s y n c r a t i c  c r i t e r i a .  This imp l i e s  a more immediate and unique a n a l y s i s  

of c ircumstances and a negl igence ,"causa l"  model. Th i s  b i a s  t ran-  

scends any s e c r e t  motivat ions on t h e  p a r t  of judges t o  f a c i l i t a t e  

t h e  economic development of t h e  ~ e ~ u b l i c .  32 I f  i n d i v i d u a l  p l a i n t i f f s  

tend t o  be  judged on t h e  b a s i s  of a c a u s a l  t e s t  and. "corporate" 

defendants  on t h e  b a s i s  of an "economic" ( cos t -bene f i t )  t e s t ,  t h i s  

i s  a s  much a consequence of t h e  d i f f e r e n t . t y p e s  of consciousness . 

a t t r i b u t e d  t o  each a s  i t  is  any p o l i t i c a l  o r  economic b i a s  of t h e  

3 3 
a d j u d i c a t o r  . 

These t h r e e  elements: acc iden t  complexity,  , a b i l i t y  t o  calcu- 

l a t e  c o s t s ,  and" the  b i p o l a r  a n a l y s i s  of p l a i n t i f f  and defendant be- 

havio,r,  have e r o d e d  the  balanced i n t e r a c t i o n  of r e t r i b u t i v e  and 

d - i s t r i b u t i v e  j u s t i c e  concerns i n  negl igence .  The reduced re levance  

of r e t r i b u t i v e  i s s u e s  f o r  defendac ts  has  l e d  t o  many arguing f o r  

t h e  inappropr ia teness  of any r e t r i b u t i v e  j u s t i c e  a n a l y s i s ,  f o r  both 

p l a i n t i f f  and ,defendant  a l i k e .  I n  i t s  p l a c e  i s  emerging a genera l  

" s t r i c t  l i a b i l i t y "  model. This  new model i s  not  mean t , t o  apply . 

only  t o  c e r t a i n  s p e c i f i c  d e l i n e a t e d  a r e a s  of t o r t  law. According 

t o  t h i s  view, most, i f  not a l l ,  c i v i l  wrongs should be  handled i n  

terms of  s t r i c t  l i a b i l i t y .  



I V .  The Vanishing W&dle  Ground 

A. The " S t r i c t  ~ i a b i l i t y "  Model(s) . 
What i s  t o  r e p l a c e  negl igence? The answer i s  no t  c l e a r .  Em- 

p $ r i c a l l y  t h e r e  a r e  some r a t h e r  obvious t r ends .  By and l a r g e ,  rnanu- 

f a c t u r e r s  a r e  t o  pay f o r  t he  harms caused by t h e i r  p roducts .  A t  

l e a s t  they a r e  t o  d i f f u s e  t h e  c o s t s  of t h e s e  harms throughout  t h e  

s o c i e t y  by a d j u s t i n g  t h e i r  p r i c e  s t r u c t u r e  t o  r e f l e c t  l i a b i l i t y  f o r  

t h e s e  harms. Persons i n j u r e d  i n  automobile acc iden t s  a r e  t o  pay much 

of t h e i r  own way, wi th  a p p r o p r i a t e , l i m i t s  s e t  t o  keep t h e  pe r sona l  

i n j u r y  ba r  employed. Workman's compensation s t a t u t e s  a r e  h e r e  t o  s t a y .  

The empi r i ca l  consequences,  however, a r e  c l e a r e r  than  t h e  under ly ing  

theory of t h e  bus iness .  The why r a t h e r  than t h e  who i s  n o t  a s  obvious. 

A l a r g e  p a r t  of t h e  c a s e  f o r  var ious  forms of s t r i c t  l i a b i l i t y  i s  

based upon r e a l  o r  imagined f a u l t s  of t h e  negl igence  system, bu t  some 

of t h e  same problems confront  ,emerging model. 

One of t h e  most s i g n i f i c a n t , p r o b l e m s  i s  t h e  l a c k  of a c l e a r  

s e n s e  of what k ind  of  d i s t r i b u t i v e  j u s t i c e  we wish t o  pursue i n  t o r t  

law. Much of t h e  l i i e r a t u r e  focuses on e f f i c i e n c y .  That and noth ing  

more, i s  c l o s e  t o  a c l a s s i c a l  u t i l i t a r i a n  approach t o  d i s t r i b u t i v e  

j u s t i c e .  Even h e r e  t h e r e  i s  disagreement a s  t o  whether an  economic 

t e s t  of negl igence  o r  some form of s t r i c t  l i a b i l i t y  b e s t  ach ieves  t h i s  

o b j e c t i v e  (Calabres i ,  1970; Posner,  1972: 29; Ca lab res i  & Hir schof f ,  

1972: 1055; Posner,  1973: 205 . )  This problem a s i d e ,  however, t h e r e  

i s  a gene ra l  s e n s e  t h a t  u t i l i t a r i a n  e f f i c i e n c y  i s  n o t  t h e  only  appro- 

p r i a t e  c r i t e r i a .  What t h e  o the r  c r i t e r i a  should be i s  n o t  c l e a r .  

Calabres i  6 Hirschof f  (1972 : Sec. V I )  suggest  c o s t  sp read ing ,  weal th  



e q u a l i t y ,  dynamic e f f i c i e n c y  ( i . e .  favor ing  the  doers )  and t h e  re-  

ward of m e r i t  a s  f o u r  p o s s i b l e  a d d i t i o n a l  goa ls .  While recogniz ing  

t h a t  t hese  may a t  t imes compete w i t h  e f f i c i e n c y  i n  t h e  d e c i s i o n  of 

cases ,  they do no t  appear  t o  be  c l e a r  a s  t o  how a l l  of t h i s  might 

be pu t  t oge the r  t o  develop a  theory of l i a b i l i t y  ( Id .  a t  1084 ) 

Others ,  such a s  Eps te in  (1973: 151) ,  develop t h e i r  theory 

wi thout  f u l l y  cons ider ing  e f f i c i e n c y  consequences (See Posner ,  1973: 

220 n. .35) This  i s  n o t  s u r p r i s i n g  i n  a s  much a s  t h i s  l i n e  of theory,  

l i k e  F l e t c h e r ' s  r e c i p r o c i t y  paradigm, i s .more .nea r ly ' p remised  upon 

t h e d d  ~ r e s ~ a s s '  no t ions  .o f  r e t r i b u t i v e  j u s t i c e  ( ac t ing  a t  one ' s  p e r i l )  

than  upon any concerns wi th  e f f i c i e n c y  o r  o t h e r  d i s t r i b u t i v e  i ssues .  

( Id .  a t  .203 ) I n  f a c t  whi le  both  Eps t e in  and Ca lab res i  bo th  do b a t t l e  

under t h e  banner of " s t r i c t  l i a b i l i t y "  t h e  gul f  between t h e i r  deci-  

s i o n  making r u l e s  i s  wider than  t h e  gul f  betyeen e i t h e r  one of them 

and t r a d i t i o n a l ' n e g l i g e n c e .  

We have. two competing t h e o r i e s  of " s t r i c t  . l i a b i l i t y  ." The f i r s t ,  

which we m i g h t . c a l 1  t h e  Ca lab res i  model, gene ra l ly  d i s r e g a r d s  r e t r i -  

b u t i v e  ques t ions  t o  f  d r t h e r  d i s t r i b u t i v e  concerns.  (hut  s e e ,  Calabres i  

& Melamed, 197.2: 1104 f o r  a  gene ra l  concern wi th  r e t r i b u t i v e  ques t ions  .) 

The o t h e r ,  which we might c a l l  t h e  Eps t e in  model, gene ra l ly  d i s r ega rds  

d i s t r i b u t i v e  i s s u e s  i n  o rde r  t o  advance a  "causal" scheme based upon 

o l d  Trespass  no t ions  . o f  r e t r i b u t i v e  j u s t i c e .  

I n  p a r t  t h e  development of t h e  l a t t e r  model is  based on the  

f e a r  t h a t  t he  economic ' a n a l y s i s  o f  negl igence  a s  found i n  t h e  Learned 

Hand t e s t  would, on t h e  grounds of e f f i c i e n c y ,  compel Good Samaritans 

t o  come t o  t h e  a s s i s t a n c e  of persons i n  p e r i l . ( E p s t e i n ,  1973: 1 9 0 f f )  



This  example i s  r e v e a l i n g  because on t h i s  : l i n e  of a n a l y s i s  Eps t e in  

h a s  much.more t o  f e a r  from t h e  " s t r i c t  l i a b i l i t y "  of Ca lab res i  than  

h e . d o e s  £ran t r a d i t i o n a l  negl igence .  Although Eps te in  is  . c o r r e c t  i n  

sugges t ing  t h a t  negl igence. .has  d i f f i c u l t y  w i th  Good Samari tans . (See  
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notions)  of r e t r i b u t i v e  j u s t i c e  ha;e d e t e r r e d  any movement t o  extend 

gene ra l  r e s p o n s i b i l i t y  t o  persons d iscover ing  o t h e r s  i n  p e r i l .  I t  

i s  n o t  obvious t h a t  t h e  " s t r i c t  l i a b i l i t y "  o f '  t h e  Ca lab res i  v a r i e t y  

would c h a f f e  under any such  compunctions. 34 I n  the  s t r i c t  l i a b i l i t y  

models being expounded today,  t h e r e  appears  t o  b e  l i t t l e  by way of 

a  middle ground. 

B. Searching f o r  t h e  Balance. 

The va r ious  au tho r s  recognize t h a t  t h e r e , i s  a  l a c k  of ba l ance  

i n  t h e  new t h e o r i e s ,  o r  t o  s t a t e  t h i s  another  way, they r e a l i z e  t h a t  

. there  must be some l i m i t a t i o n s  t o  t h e  more extreme conclusions t o  

which . the  u n r e s t r i c t e d  t h e o r i e s  might l ead  us .  Eps te in  (1973: 204) 

i s  concerned w i t h  p l e a s  of excuse and j u s t i f i c a t i q n 3 5  which may l i m i t  

h i s  form of s t r i c t  l i a b i l i t y .  Ca lab res i  i n  t u r n  i s  concerned w i t h  

assumption q'f t h e  r i s k  and misuse defenses  t o  a c t i o n s - b a s e d  on h i s  

e f f i c i e n c y  model of  s t r i c t  l i a b i l i t y . ( C a l a b r e s i  & Hir schof f ,  1972: 

1064-6) 

I n  t h e  Ca lab res i  case ,  based on products  l i a b i l i t y  type  prob- 

lems, t h e r e  i s  t h e  i m p l i c a t i o n  t h a t  an  i n t e n t i o n a l  and vo lun ta ry  use  

of an  o b j e c t  which c r e a t e s  a  p r o b a b i l i t y  of harm which i s  s i g n i f i c a n t l y  

g r e a t e r  than  t h e  p r o b a b i l i t y  of harm t y p i c a l l y  a s soc i a t ed  w i t h  t h e  u s e  

of t h e  o b j e c t  should c r e a t e  a  defense  a g a i n s t  any claims of l i a b i l i t y  



f o r  a c t u a l  harms incu r red .  This ,  u l t ima te ly ,  i s  by way of a  r e t r i b u t i v e  

l i m i t a t i o n  on t h e  demographically-oriented cos t -bene f i t  a n a l y s i s  of 

l i a b i l i t y .  A t  some p o i n t  au thors  of t h e i r  own f o l l y  must no t  expect  

36 
t h e  r e s t  of us t o  pay f o r  t h e  consequences of t h a t  f o l l y .  I n  gene ra l ,  

however, Ca lab res i  and Hirschoff  have n o t  worked out  any r u l e s  f o r  

when such  except ions  t o  s t r i c t  l i a b i l i t y  should apply ,  o r  who should 

dec ide  i f  they apply . ( Id .  a t  1067) Such cau t ion  is  prudent .  S t r i k i n g  

a  ba lance  i s  a d i f f i c u l t  t ask .  Yet wi thout  some such ba lance  t o r t  law 

seems des t ined  t o  slowly d r i f t  i n t o  a  p a t t e r n  where r e p r e s e n t a t i v e  

groups w i l l  be a l l o c a t e d  i n t o  r e spons ib l e  and non-responsible ca te -  

g o r i e s  on t h e  b a s i s  of  some, s t i l l  u n c e r t a i n  c r i t e r i a .  I f  on t h e s e  

c r i t e r i a  one is  i n  t h e  r e spons ib l e  ca tegory ,  then  one ' s  s t a t u s  w i l l  be 

s u f f i c i e n t  t o  e s t a b l i s h  r e s p o n s i b i l i t y .  I f ,  on t h e  o t h e r  hand, a  per- 

son  i s  i n  t h e  non-respons ib i l i ty  ca tegory ,  then  no a c t i o n  t h a t  he  per- 

forms w i l l  b e  s u f f i c i e n t  t o  upse t  t he  scheme. Not only w i l l  s t r i c t  

l i a b i l i t y  be more and more the  case ,  b u t  a l s o  s t r i c t  n o n - l i a b i l i t y  

w i l l  be  more and more t h e  case  a s  we l l .  There w i l l  be no middle ground. 

The ques t ions  remain, what a r e  we t o  understand a s  d i s t r i b u t i v e  

j u s t i c e  and what, i f  any, r o l e  w i l l  r e t r i b u t i v e  j u s t i c e  p l ay  i n  r e l a -  

t i o n s h i p  t o  d i s t r i b u t i v e  ques t ions?  The f i r s t  ques t ion  has ,  a s  y e t ,  

no d e f i n i t i v e  answers. Some of t h e  a l t e r n a t i v e s  may be  fo rec losed  by 

circumstances.  Whether o r  no t  we wish f o r  t o r t  law t o  cons ider  c o s t  

spreading  t h e  growth of insurance  (pub l i c  and p r i v a t e )  i s  l i k e l y  t o  

make t h i s  t h e  case  f o r  most i n j d r e r s ,  and probably most v ic t ims . (See ,  

e.g. Escola  v.  ~ o c a . C o l a  B o t t l i n g  Company, 24 Cal.  2d 453, 750 P2d. 

436 (1944) (Traynor concurr ing) )  R e l a t i v e l y  fewer ahd fewer v i c t ims  

seem l i k e l y  t o  be  l e f t  without  any a s s i s t a n c e .  



Whether o t h e r  d i s t r i b u t i o n a l  o b j e c t i v e s  w i l l  o r  should be  pur- 

sued by t o r t  law i s  not  c l e a r .  Tor t  law p l a y s  bu t  a smal l  r o l e  i n  

t h e  gene ra l  problems of s o c i a l  j u s t i c e . '  One p o i n t  should b e  r epea t ed ,  

however. Tor t  l a w  has no t  been nor i s  i t  now some v a r i e t y  of c l a s s i c a l  

u t i l i t a r i a n i s m .  Victims a s  a group, simply because they have been h u r t ,  

have c e r t a i n  minimal claims which should n o t ,  on d i s t r i b u t i o n a l  grounds, 

be t o t a l l y  submerged t o  the  g r e a t e r  good of s o c i e t y .  

The second ques t ion ,  what r o l e  r e t r i b u t i v e  j u s t i c e  should con- 

t i n u e  t o  p lay  i n  t o r t s ,  i s  perhaps even l e s s  c l e a r .  Yet i t  i s  t h e  

ques t ion  of the  proper  i n t e r a c t i o n  of r e t r i b u t i v e  and d i s t r i b u t i v e  

j u s t i c e  which r e s t s  a t  t h e  h e a r t  of t h e  t o r t  law dilemma. F i r s t ,  some 

no t ion  of what people can and cannot do i n  va r ious  circumstances (how- 

ever  those  circumstances a r e  understood) does i n  f a c t  i n t e r a c t  w i th  our  

understanding and implementation of d i s t r i b u t i v e  j u s t i c e .  

Posner i s  c o r r e c t  i n  arguing t h a t  i n  theory  any system of d i s t r i -  

b u t i v e  j u s t i c e  which completely r e f u s e s  t o  cons ider  such ques t ions  i s  

l e s s  e f f i c i e n t  than a system which does.  Even i f  s t r i c t  l i a b i l i t y  ( i . e .  

no non-negligence defenses  a r e  open t o  t he  defendant)  i s  t h e  r u l e ,  

f a i l u r e  t o  have con t r ibu to ry  negl igence  a s  a second p r i o r i t y  r u l e  ( i . e .  

e a s i l y  avoided ca re l e s snes s  on the  p a r t  o f  t h e  p l a i n t i f f  helped "cause" 

t h e  a c c i d e n t  and t h i s  ca re l e s snes s  would more e a s i l y  have avoided t h e  

acc iden t  t han  anyth ing  t h e  defendant might have done o r  f a i l e d  t o  do) 

makes a system l e s s  e f f i c i e n t  than a system t h a t  has  such a r u l e .  

Whether we wish t o  have a con t r ibu to ry  negl igence  r u l e  i s  p a r t  of t h e  

f i r s t  ques t ion  of what d i s t r i b u t i v e  o b j e c t i v e s  t h e  law of t o r t s  should 

s t r i v e  f o r .  I t  i s  no t  an unreasonable p o s i t i o n  t o  agree  wi th  Posner ' s  



a s s e r t i o n  and y e t  o p t . f o r  s t r i c t  l i a b i l i t y  wi thout  con t r ibu to ry  negl i -  

gence. 37 To do s o  is t o  admit, a t  l e a s t  i n  theory ,  t h a t  e f f i c i e n c y  

( i n  t h e  pu re ly  economic sense  of pr imary acc iden t  c o s t  reduct ion)  is  

no t  t h e  only  d i s t r i b u t i v e  goa l  o f '  t o r t  law. 

Quest ions of r e t r i b u t i v e  j u s t i c e ,  however, p l a y  a  r o l e . o v e r  

and beyond t h e i r  r e l a t i o n  t o  d i s t r i b u t i v e  j u s t i c e  dec i s ions .  I s sues  

of what i t  is  t o  be a  human "cause" s e r v e  a t  l e a s t  two func t ions  beyond 
, . 

t h e  r o l e  of he lp ing  t o  d e f i n e  a  j u s t  d i s t r i b u t i o n .  F i r s t  they infomi 

t h e  r e s t o f  us  t h a t  we a r e  not  f o o l s  i n  a t tempt ing  t o  behave ourse lves  

a s  i d e a l l y  a s  p o s s i b l e .  Without any such r u l e s  and t h e  assurance  they 

provide  persons who would be good c i t i z e n s  a r e  placed i n  a  d i f f i c u l t  

and sometimes untenable pos i t i on .  Such persons would, a s  Hart  s ays ,  

r i s k  going t o  t he  w a l l  (1968: .) 

It may be  t h a t  t h e  impos i t ion  of some behaL-ioral s tandard  

should be  r e l e g a t e d  e n t i r e l y  t o  t h e  c r imina l  law. Negligent ,  o r  a t  

l e a s t  g r o s s l y  n e g l i g e n t  i n j u r o r s  might be  s u b j e c t  t o  non-insurable 

p e n a l t i e s .  Moreover, i n  terms of i n j u r e d  v i c t i m - p l a i n t i f f s  we may 

wish t o  conclude t h a t  t h e i r  i n j u r y  i t s e l f  is  s u f f i c i e n t  t o  enforce  

behav io ra l  s t anda rds .  I n  extreme cases ,  however, our  no t ions  of proper  

d i s t r i b u t i o n  of l i a b i l i t y  may come i n  c o n f l i c t  w i th  our no t ions  of 

r e t r i b u t i v e  j u s t i c e .  A t  t he  l i m i t s ,  a s  i n  t h e  shoe-shining example, 

we may s t i l l  wish t o  say, on r e t r i b u t i v e  and no t  d i s t r i b u t i v e  grounds, 

t h a t  such r e c k l e s s  abandon, such non-ideal behavior ,  f o r f e i t s  one ' s  

r i g h t  t o  a  remedy under p r e e x i s t i n g  d i s t r i b u t i v e  p r i n c i p l e s .  

F i n a l l y ,  r e t r i b u t i v e  j u s t i c e ,  a s  Eps te in  observes i n  t h e  l a s t  

s e c t i o n  of h i s  a r t i c l e ,  may de f ine  some l i m i t s  beyond which,any d i s t r i -  

b u t i v e  .concerns should not  be allowed t o  ope ra t e .  From t h i s  viewpoint 
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t h e  o l d  theory  of "action" expressed i n  t h e  WritUof T r e s p a s s - i s  r e l e -  

vant  no t  a s  t h e  pr imary dec is ion  r u l e  a s  t o  r e s p o n s i b i l i t y  b u t  r a t h e r  

a s  a s ta tement  t h a t  no one.should b e  compelled t o  compensate another  

when no a c t i o n  component is  present .  

The t r a d i t i o n a l  law of negl igence  c r e a t e s  a much more l i b e r a l  

s t anda rd  than t h a t  of Trespass a s  t o  what one could not  do; and f u r t h e r  

c r e a t e d  a -bu rden  on p l a i n t i f f s  t o  show t h a t  t h e  o t h e r  p a r t y  could do 

something t o  prevent  harm. Such a s tandard  may be  too  l i b e r a l  f o r  

our  p re sen t  conscience;  t he  demands of d i s t r i b u t i v e  j u s t i c e  may b e  

too  s t r o n g  t o  permit  such a r u l e  t o  ,have f i r s t  p r i o r i t y .  Yet t h e  

more conserva t ive  view of Trespass might s t and  a s  a bedrock of r e t r i -  

b u t i v e  concerns,  a reminder t h a t  a f t e r  a l l  t o r t  law i s  r e l a t e d  i n  

some way t o  what i t  i s  t o  be a human a c t o r .  



1. There i s  s t i l l  controversy over  c o n t r i b u t o r y  negl igence  and assump- 

t i o n  of t h e  r i s k ,  bo th  i n  t h e  a r t i c l e s  (Calabres i  & Melamed, ,1972: 1089; 

Ca lab res i  & Hirschoff ,  1972: 1055; Posner ,  1972: 29; Coase, 1960: 1; 

Eps te in ,  1973: 151) and i n  t h e  c a s e  law, (Brown v .  General Motors 

Corporation, 355 I?. 2d 814 (4 th  C i r .  1966); Helene C u r t i s  I n d u s t r i e s ,  

Inc .  v.  P r u i t t ,  385 F. 2d 841 (5 th  C i r .  1967); Dachner v. Pearson, 479 

P. 2d 319 (Alaska, 1970); Barth v. B. F. Goodrich T i r e  Co., 265 Cal. 

App. 2d 228, 71' Cal. Rptr.  306 (1968) ( a l l  opposing con t r ibu to ry  negl i -  

gence),  and Maiorino v .  Weco Products ,  214 A. 2d 18  (N.J. 1965),  where 

New J e r s e y  accep t s  con t r ibu to ry  negl igence ,  bu t  has  abol i shed  the  d i s t i n c -  

t i o n  between i t  and assumption of t h e  r i s k .  

2. An i n t e r e s t i n g  a r t i c l e  which d i s t i n g u i s h e s  "cor rec t ive"  and "d i s t r i bu -  

t i v e "  p r i n c i p l e s  of j u s t i c e  is  t o  be found i n  a r ecen t  i s s u e  of Modern 

Law Review. (1973: 233, 234) There Samuel S t o l j a r  ' focuses upon t h e  
i 

d e t e r r e n t  e f f e c t s  of "cor rec t ive"  p r i n c i p l e s  t o  a rgue  f o r  t h e i r  con- 

t i nued  importance. ( Id .  - a t  235) The au tho r  b e l i e v e s  t h a t  t h e  d e t e r r e n t  

e f f e c t s  of "cor rec t ive"  j u s t i ce .  and t h e  a s s i s t a n c e  goa l s  of "d i s t r i bu -  

t ive ' '  j u s t i c e  can e a s i l y  co-exis t .  ( I d .  - a t  234) The p re sen t  a r t i c l e  

w i l l  not  d i scuss  d e t e r r e n t  . e f f e c t s  of t o r t  systems, except i n  passing.  

The empir ica l  evidence f o r  t h e  d e t e r r e n t  e f f e c t  of t o r t  law seems en- 

t i r e l y  too s p e c u l a t i v e  t o  advance .as  a primary argument f o r  c o r r e c t i v e  

schemes. (See, Ross, 1970; Keeton & O'Connell, 1965) C lea r ly ,  how- 

ever ,  t h e  d e t e r r e n t  i s s u e  i s  s t i l l  a l i v e .  (See, Blum & Kalven, 1967: 



Fur ther ,  a s  . t h i s  a r t i c l e  w i l l  t r y  t o  show, t h e  co-exis tence 

of " r e t r i b u t i v e "  and " d i s t r i b u t i v e "  p r i n c i p l e s  i s  no t  a s  ea sy  a s  

S t o l j a r  would have i t .  The ba lance  is always p reca r ious  ( c f .  P i a g e t ,  

1965. ) r 

3. A few words a r e  i n  o r d e r  about t h e  use of t h e  term r e t r i b u t i v e  

j u s t i c e .  I n  a  s ense  r e t r i b u t i v e  j u s t i c e  i s  too s t rong  a  word f o r  a  

d i scuss ion  of most t o r t  law. It connotes c r imina l  s anc t ions  and 

punishment, whereas t h e  t o r t  law t y p i c a l l y  eschews the  r e t r i b u t i o n  

a s p e c t s  of t h e  c r i m i n a l  law. Given t h i s ,  s e v e r a l  a l t e r n a t i v e  terms 

might be  employed. Among them a r e ,  "cor rec t ive"  j u s t i c e  ( S t o l j a r ,  

1973: 233 ; -F le t che r ,  1972: 537) o r  "compensatory" j u s t i c e  (Rawls, 1971: 
, 

, ,  351 . )  These terms a r e  t r u e r  t o  t h e  outcome of most t o r t  s u i t s ,  damages 

t o  r e p l a c e  l o s s .  Nevertheless ,  t h e  use  of r e t r i b u t i v e  j u s t i c e  i s  

chosen f o r  two reasons .  The f i r s t  i s  ' tha t  i t ,  more than t h e  o t h e r  

terms, sharpens t h e . d i s t i n c t i o n  we want t o  d i scuss .  The second 

reason  i s  t h a t  what we want t o  focus  upon i-s the  1iabiXiity l og ic ,  &ot  

t h e  damage.3agic o f . t o r t . l a w .  The term r e t r i b u t i o n  keeps t h e s e  two th ings  

a n a l y t i c a l l y  s e p a r a t e .  I n  some s i t u a t i o n s ,  of course ,  t h e  d i s t i n c t i o n  

i s  misleading,  e.g. where t h e  d o c t r i n e  of - de minimus b a r s  recovery.  

Usually,  however, t h e  law t r i e s  t o  keep these  two i s s u e s  s e p a r a t e ,  

and-we s h a l l  fo l low s u i t .  

4 .  ~ l e t c h e r ' s  a n a l y s i s  i s  not  a s  ,simple a s t h a t  s t a t e d  i n  t h e  t e x t .  

He i s  i n  f a c t  deeply concerned wi th  r e t r i b u t i v e  j u s t i c e ,  and i n  p a r t  

t r i e s  t o  make.the d i s t i n c t i o n  between r e c i p r o c i t y  and reasonableness  

t u r n  upon r e t r i b u t i v e  ques t ions  a t  a  d i f f e r e n t  l e v e l .  We w i l l  r e t u r n  

t o  t h i s  p o i n t  l a t e r  i n  t h e  ,paper. 



5.  F l e t c h e r  no te s  t h a t  t h e  t r i a l  judge and Chief J u s t i c e  Shaw d id  

d i s a g r e e  a s  t o  t h e  s t anda rd  t o  be app l i ed  t o  t h e  defendant  i n  proving 

acc iden t .  The t r i a l  judge tho,ught t h e  s tandard  t o  be one of  ex t ra -  

o rd ina ry  c a r e ,  Judge Shaw saw i t  t o  be ord inary  care.(1972: 562 n. 88) 

6. It i s  r e l e v a n t  t o  no te  t h a t  a t  t h e  time of Weaver v.  Ward Hume and 

M i l l  had not  y e t  muddied the .wa te r s  of t h e  concept "cause." One of 

t h e  consequences of t h e i r  w r i t i n g s  was t o  b l u r  t h e  d i s t i n c t i o n  between 

human causa t ion  and o t h e r  i d e a s  of  cause. I n  f a c t  i t  has been argued 

t h a t  be fo re  t h e i r  work (18th century)  cause was p r i m a r i l y  a  term used 

t o  speak of human ac t ions~(Co l l ingwood ,  1938: 85)  I n  t h e  e a r l i e r  

s ense  t h e  term cause i s  no t  app ropr i a t e ,  a t  l e a s t  i n  a  l e g a l  sense ,  

simply because a  person i s  p a r t  o f  a  "chain of events"  l ead ing  t o  t h e  

event  i n  ques t ion .  To be a  "cause" one ' s  a c t i o n  must d i r e c t l y  cause 

I i n j u r y  .(See, Har t  & Honore, 1959 ) 
, 
I 7. See, Hart ,  1968: on obl ique  i n t e n t i o n .  A f u l l  d i s cuss ion  of t h e  

I 

va r ious  ways of understanding human a c t i o n  and t h e  many ve rba l  d i s -  

t i n c t i o n s  which may be  made concerning t h i s  e l u s i v e  . t h i n g  can only 

be r e f e r r e d  t o  i n  pass ing .  For i n s t a n c e ,  s e e  J .  L. Aus t in ' s  a r t i c l e .  

on !!Three ways of S p i l l i n g  Ink" (1966) i n  which t h e  au thor  d i s t i n i u i s h e s  

between a c t i n g  " i n t e n t i o n a l l y ,  de l ibe r . a t e ly  and on purpose." See 

, -genera l ly ,  P e t e r s ,  1958; Ofstad,  1961; and Langford, 1971. 

8. S u l l i v a n  v. Boone, 205-Minn.--437, 286 N.W. 350 (1939). Stand'ing t r a i n s ,  

however, may be  a  d i f f e r e n t . m a t t e r .  S e e , - f o r  example, Finn v .  Spokane, 

P. & 'S .  R.R., 189 '0 r .  126, 214 P. 2d 354, 218 P.  2d 720 (1950). 

9. I n  t h e  philosophy of human a c t i o n  t h i s  s e s s e  of can i s  usua l ly  

r e f e r r e d  t o  a s . a  p h y s i c a l  p o s s i b i l i t y  sense  o r  an  oppor tun i ty  s ense ,  . 



Brand (1970: 224-6) d i s c u s s e s  s e v e r a l  f u r t h e r  meanings of t h e  term, 

i nc lud ing  a n  a b i l i t y  sense,  a  second o rde r  a b i l i t y  s ense  (where one 

has  t h e  a b i l i t y  o r  capac i ty  t o  acqu i r e  t h e  r e q u i s i t e  s k i l l ,  and o t h e r s .  

Another, and r e l e v a n t  sense i s  d iscussed  by Canf ie ld . ( l962:  359-60) 

He no te s  t h a t  we sometimes say  we cannot do something because of  t h e  

i l l -consequences of t h e  a c t .  This  i s  an  extremely s l i p p e r y  use  of  

t h e  term. It i s  appropr i a t e  not  only t o  t h e  s i t u a t i o n  of a  man wi th  

a  gun a t  h i s  head, b u t  a l s o  t o  t h e  s i t u a t i o n  of a  r a i l r o a d  which 

argues  t h a t  t o  t ake  a c e r t a i n  p recau t ion  would i n v i t e  economic r u i n .  

As  we s h a l l  s e e ,  t h i s  sense  of can is  important  i n  t h e  economic under- 

s t and ing  of negl igence.  

10. (See, Har t ,  1949 : 171) . 
11. It i s  worth no t ing  t h a t  except  i n  those  cases  where can means 

p h y s i c a l  oppor tuni ty  phi losophers  f i n d  i t  imposs ib le  t o  analyze t h e  

phrase  "he could have done otherwise" i n  some non-human a c t i o n  vocabu- - 
l a r y .  I n  o t h e r  meanings of t h e  word the  phrase  i s  s o  enmeshed w i t h  

what i t  i s  t o  be human; w i t h  t h e  t e l e o l o g i c a l  n a t u r e  of our  vocabulary 

about  t h a t  condi t ion ;  and u l t i m a t e l y  wi th  t h e  f r e e  will-determinism 

i s s u e ,  t h a t  no s u c c e s s f u l  p h y s i c a l i s t  s o l u t i o n  t o  t h e  phrase  has been 

advanced. See, Brand, 1970; McIver , 1964; Lehrer , 1966. 

12. ~ p s t e i n ' s  d i scuss ion  goes w e l l  u n t i l  he  comes t o  t h e  f o u r t h  type  

of causa t ion  which i s  t o  come under h i s  new r u l e :  causa t ion  and 

dangerous condi t ions . ( l973:  177ff )  A t  t h i s  p o i n t  s e v e r a l  of t h e  

t r a d i t i o n a l  problems which have plagued t h e  ,negl igence - a n a l y s i s  re- 

emerge. F i r s t ,  t h e r e  i s  the  problem of d i s t i n g u i s h i n g  between dangerous 

cond i t i ons  and "mere" condi t ions .  Unless we a r e  t o  have some a b s o l u t e  
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l is t  of dangerous th ings ,  t he  l a b e l  of "dangerous" would seem-to be 

cont ingent  i n  p a r t  upon the  reasonable  f o r e s i g h t  and knowledge of 

c ircumstances t o  be imputed t o  t h e  defendant .  Secondly, simply the  

f a c t  o f . i n j u r y  because of some cond i t i on  does not  s e t t l e  t h e  danger- 

ousness  i s sue .  We might we l l  ask  whether t h e  i n j u r e d  p a r t y  was. 

reasonable  i n  f a i l i n g  t o  d iscover  t h e  danger i n  time t o  avoid .harm. 

Such an a n a l y s i s  comes very c l o s e  t o  t h e  "but fo r "  t e s t  t h a t  E p s t e i n  

a rgues  so s t r e n i o u s l y  a g a i n s t , ( S e e ,  e .g .  Id .  a t  192 n. 99) Perhaps 

Eps t e in  p l ans  t o  a l low a p l a i n t i f f  t o  argue such con t r ibu to ry  neg1i.f'" 

gence a s  a n  excuse t o  t he  s t r i c t  l i a b i l i t y  r u l e  of dangerous condg- 

t i o n s ,  b u t  i f  so ,  he has moved the  problem of cause a s  understood 

by negl igence  from t h e  defendant ' s  s i d e  of t h e  ca se  t o  t h e  p l a i n t i f f ' s .  

13. The e a r l i e s t  discovered t r e s p a s s  w r i t s  a r e  c i r c a  1250-1272,.(Pollack 

& Mait land,  1895: 525) Af te r  t h e  adopt ion  of t h e  S t a t u t e  of West- 

mins te r  I1 i n  1285 providing f o r  new w r i t s  W e n  o ld  w r i t s  f a i l e d  t o  

cover  ca ses  s i m i l a r  t o  cases  where a  w r i t  was found, t h e  companion 

form, Trespass on t h e  Case, a rose .  K i r a l f y  (1951: 17) i n d i c a t e s  t h a t  

t h e  new a c t i o n  had become f a m i l i a r  by t h e  f i r s t  p a r t  of t h e  next  

century .  

14. Malone (1970: 18)  c i t e s  Beale (1909: 157) f o r  c a s e s  on t h i s  

p o i n t .  For example a  c a r r i e r  who was r e spons ib l e  f o r  t h e f t  on the  

road bu t  no t  a t  an inn .  

15. Note t h a t  f o r  t hese  persons l i a b i l i t y  under Case was i n  some 

ways s t r i c t e r  than  l i a b i l i t y  under Trespass .  They approach being 

t h e  i n s u r e r s  of t h e  p l a i n t i f f s .  Malone (1970: 18)  c i t e s  a n  e a r l y  

c a s e  where a  s h e r i f f  was held r e spons ib l e  f o r  non-return of a  w r i t  



i n  t h e  f a c e  of t h e  f a c t  that he p l ed  t h a t  he  gave t h e  w r i t  t o  t h e  

coroner ,  who was robbed. The c o u r t ' s  response was, "The duty t o  

guard was yoursh."14 A s s .  254, p l .  12  (1366) 

16. The l a t t e r  type  of case  was exluded from Trespass  a c t i o n s . i n  

1695.(Gibbons v. Pepper,  11 Raym. 38, 9 1  Eng. Rep. 922 (K.B. 1695)) 

1 7 .  This  l i n e  of argument agrees w i th  Eps t e in ' s  s ta tement  (1973: 

187) t h a t  under such circumstances t h e  d i s t i n c t i o n  between Tres- 

pas s  and Case made l i t t l e  sense,  b u t  submits t h a t  g iven  t h e  a b s u r d i t y  

of t he  d i s t i n c t i o n ,  the ,c i rcumstances  t h e  c o u r t s  found themselves i n  

made i t  more reasonable  t o  move t o  one .negl igence  s tandard  f o r  both 

d i r e c t  and i n d i r e c t  harms than t o  move i n  t h e  oppos i t e  d i r e c t i o n  of 

a  non-negligence s tandard  f o r  both. 

18. Again we have overs impl i f ied  F l e t c h e r ' s  argument. H i s  argument, 

taken a s  a  whole, does not  make such a  s imple dichotomy. We might 

add, however, t h a t  t h e  ju s t i f i ca t ion -excuse  d i s t i n c t i o n  made by F le t che r  

i s  no t  a s  u s e f u l  f o r  most t o r t  ca ses  a s ' i t  a p p e a r s . t o  be. F l e t c h e r ' s  

use  of c r imina l  ca ses  t o  d e l i n e a t e  the '  d i s t i n c t i o n  can lead  t o  con- 

f u s i o n  when t h e  p o i n t s  made the re  a r e  f r e e l y  t r a n s f e r r e d  t o  non-inten- 

t i o n a l  t o r t s .  Most of t he  th ings  c a l l e d  j u s t i f i c a t i o n s  i n  t h e  law, 

e .g .  se l f -defense ,  and a c t i o n s  taken i n  t h e  prevent ion  of f e l o n i e s  i n  

progress ,  a r e  a c t i o n s  where, by d e f i n i t i o n ,  t h e r e  i s  no ques t ion  but  

t h a t  one d id  t h e  th ing  on purpose. I n  j u s t i f y i n g  t h e  a c t  one i s  giv- 

i n g  a  reason f o r  why t h e  a c t  was a  r i g h t  and s e n s i b l e  t h i n g  t o  do. 

Such j u s t i f i c a t i o n s  might be  s t a t e d  i n  terms of d i s t r i b u t i v e  j u s t i c e  

framework, b u t  they might be based om d i f f e r e n t  c r i t e r i a .  (See, Davis, ' 

1966: 43-4, 93-4; S c o t t  & Lyman, 1968: 47; J .  L. Aust in,  1956-7: 1) 
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Excuses, on t h e  o t h e r  hand, a r e  u s u a l l y a b o u t . t h i n g s  one 'd id  

no t  i n t end ,  o r  perhaps d id  not  f u l l y  i n t e n d ,  o r  abou t . t h%ngs  one 

only ob l ique ly  in tended .  Duress, mis take  and acc iden t  f a l l  i n t o  
. . . - 

t h i s  category.  The. t r a n s p l a n t i n g . o f  t h e  excuse - ju s t i f i ca t ion  d i s -  

. t i n c t i o n  t o ,  non- in ten t iona l  t o r t  law runs  t h e  r i s k  of . f a i l i n g  t o  

r e a l i z e  t h a t  i n s o f a r  a s  t h e  immediate event  i s  concerned j u s t i f i c a -  

t i o n s  of t h e  harm i t s e l f  a r e  unusual p r e c i s e l y  because t h e r e . i s  

r a r e l y  an  intentional a c t  i n  need of t h a t  kind of defense. 

19. See, Rawls, 1971: x  n. 1, f o r  r e f e r e n c e s , t o  h i s  e a r l i e r  works 

i n  t h i s  a r ea ,  e s p e c i a l l y  h i s  e a r l i e s t  p i e c e , . " J u s t i c e  a s  Fairness" 

(1958). -. 
20. See R a w l s '  d i s cuss ion  a t  page 154 and fo l lowing  f o r  t h e  gene ra l  

cond i t i ons  where a  mini-max s o l u t i o n  i s  most ' reasonable .  R a w l s  c i t e s  

F e l l n e r  (1965: -1-40-42) f o r  a  gene ra l  d i scuss ion  of t hese  condi t ions .  

21. The i s s u e s  of j u s t  savings p r i n c i p l e  and open o f f i c e s  a r e  beyond 
.A' -.. 

t h e  p re sen t  d i scuss ion .  I n  b r i e f  t h e  former i s  important  i n  dea l ing  

wi th  the  problem of j u s t i c e  between gene ra t ions  (Rawls, 1971: 284-93), 

and t h e  l a t t e r  wi th  the  general' problem of redres-s.-of undeserved in-  

e q u a l i t i e s ,  such a s  i n e q u a l i t i e s  of b i r t h . ( I d .  a t  100) . - . . 

22. Once we make t h e  i n i t i a l  commitment t o  t h e  9ximacy of l i b e r t y  

we.no longer ,  s t r i c t l y  speaking, have , .a  u t i l i t a r i a n  t h e o r y . :  Theor ies  

which would u s e  u t i l i t a r i a n  c r i t e r i a  on ly  t o  make choices  under t h e  

second p r i n c i p l e  a r e  a  v a r i e t y  of what Rawls c a l l s  mixed theor ies .  

(Rawls, 1971 : 315ff) 

23. See, R a w l s ,  1971: 317 f o r  t h e , n o t i o n  of some minimum c o n s t r a i n t  

i n  i n t u i t i o n i s t i c  concept ions bf j .us t ice .  See a l s o ,  Rescher, 1966. 



24. Ca lab res i  & Hirschoff  (1972: 1079) recognize  t h a t  t h e  i s s u e  of 

d e s e r t  might a rguably  be r e l evan t  t o  t o r t  law bu t  appa ren t ly  f a i l  

t o  recognize i t  a s  a  r e t r i b u t i v e  j u s t i c e  ques t ion .  They do,  however, 

a p p r e c i a t e  t h e  f a c t  t h a t  i f  i t  i s  t o  be in t roduced  i n t o  t o r t  law a t  

a l l  i t  may upse t  conclus ions  based upon d i s t r i b u t i v e  p r i n c i p l e s .  

25. Eps te in  makes a  s i m i l a r  observa t ion . ( l973:  165 n. 423 

26. Note how l a b e l s  l i k e  d i r e c t  and i n d i r e c t  i n j u r y  a r e  of l i t t l e  

he lp  i n  de f in ing  t h e  n a t u r e  of t h e  i s s u e  when we begin  an extended 

a n a l y s i s .  A t  t h i s  p o i n t  whether t h e  r a i l r o a d  r an  i n t o  t h e  p l a i n t i f f  

o r  v i c e  ve r sa  i s  i r r e l e v a n t .  

27. And, a s  Posner (1973: 207 n. 6 ) ' p o i n t s  o u t ,  even under a  s t r i c t  

l i a b i l i t y  s tandard  t h e  r a i l r o a d  would do no such th ing .  The c o s t s  

of  t hese  d r a s t i c  remedies so  obviously exceeds t h e  probable  damages 

occurr ing  from broken sp ikes  t h a t  t h e  r a i l r o a d  would j u s t  a s  soon 

pay t h e  judgements. 

28. This  p o i n t  was recognized by Judge Hand n o t  long a f t e r  t h e  C a r r o l l  

Towing case. See, Maison v. Loftus ,  178 F. 2d 148 (2nd C i r .  1949.) 

29. This  i s  ~ h r e n z w e i g ' s  p o s i t i o n  i n  advancing t h e  T y p i c a l i t y  t e s t  

i n  h i s  seminal work on Negligence Without F a u l t .  The l o g i c  of t h e  

T y p i c a l i t y  t e s t .  was "Ant ic ipa t ion  of harm a t  t h e  t ime of t h e  s t a r t  

of t he  a c t i v i t y  r a t h e r  than  t h e  time of t h e  i n j u r i o u s  conduct de t e r -  

mines t h e  scope of l i a b i l i t y . "  (1951: 54) 

30. This  d i s c u s s i o n  i s  i n  genera l  agreement wi th  Ca lab res i ,  1970: 

255, and Ca lab res i  & Hir schof f ,  1972: 1075 n .  74. 

31. I n  c r imina l  law cases ,  where r e t r i b u t i v e  j u s t i c e  q u e s t i o m  pre-  

dominate, and where, t h e r e f o r e ,  extended d i s t r i b u t i v e  ques t ions  a r e  



l e s s  r e l e v a n t ,  proof from demographic ana lyses  i s  l e s s  r e a d i l y  accept- 

a b l e .  See, People v. Co l l i n s  66 Cal. Rptr.  497, P. 2d 33 (1968) 

32. It i s  admi t ted ly  d i f f i c u l t  t o  know-exactly how j u r o r s ,  judges, 

and i n  genera l  o t h e r  a c t o r s  do t h e  work of a t t r i b u t i n g  r e s p o n s i b i l i t y .  

The s ta tements  i n  t h e  paragraph i n  t h e  t e x t  a r e  informed by a  body 

of s o c i a l  scsence l i t e r a t u r e  which goes by t h e  name of A t t r i b u t i o n  

Theory. While t h e r e  i s  no p a r t i c u l a r  s tudy  known t o  t h e  au thor  

.which directly suppor ts  t h i s , s p e c i f i c  po in t ,  t he  gene ra l  t h r u s t  of t h e  

l i t e r a t u r e  a t  l e a s t  makes t h i s  a  good working hypothesis . (See,  Jones,  

e t .  &., 1971-2; Jones & N i s b i t t ,  1971-2: 79; Kel ly ,  1967: 192) It - 
should be kept  i n  mind t h a t  the.argument  must be made a t  an  aggrega te  

l e v e l ,  a n d , d o e s . n o t  r e f e r  t o  any p a r t i c u l a r  a d j u d i c a t o r  i n  a  given 

case .  Addi t iona l  empi r i ca l  work i s  e s s e n t i a l  i n  t h i s  a r e a .  

- - 33. Note, i t  i s  no t  always t h e  case  t h a t  t h i s  dua l  s t anda rd  works 

t o  t h e  detr iment  of p l a i n t i f f s .  While ' jury behavior  i s  s t i l l  l a r g e l y  

a  mystery t o  us ,  many have argued g h a t  some. j u r i e s  may d ispense  wi th  

r e t r i b u t i v e  j u s t i c e  i s s u e s  i n  an  a t tempt  t o  e f f e c t  some - r e d i s . t r i b u t i o n  

t o  i n d i v i d u a l  p l a i n t i f f s .  For . i .n ,s tance,  Keeton and O'Connell comment: . . 

Obviously, judges and j u r i e s  o f t e n  proceed on t h e  assumption 

t h a t  t he  defendant i s  in su red .  This  means t h a t  they a r e  

o f t e n  i n c l i n e d  t o  s t r a i n  t h e  r u l e s  of law concerning neg l i -  

gence t o  f i n d  t h e  defendant  l i a b l e  s o  t h a t  t h e  insurance  

. proceeds can be used t o  pay t h e  victim.(1965: 23; See a l s o ,  

1965: 73.) 

Such views ga in  some s l i g h t  empi r i ca l  support  from t h e  fo l lowing  

comment by a  j u r o r  i n  an acc ident  ca se  repor ted  by Broeder. 



This  i s  a  ca se  where t h e  p l a i n t i f f  i s  a  fami ly  man and 

t h e  defendant i s  insured .  I f  you ( r e f e r r i n g  t o  two f e l l o w  

j u r o r s  f avo r ing  t h e  defendant)  c a n ' t  s e e  t h a t  you can ' t  

s e e  anything. (Broeder, 1965: 135) 

I n  gene ra l ,  i f  extended cos t -benef i t  a n a l y s i s  a r e  l a r g e l y  unava i l ab l e  

t o  p l a i n t i f f s ,  s o  t oo  immediate, unique excuses may be l e s s  a v a i l a b l e  

t o  t h e s e  defendants .  

34. Forced t o  make a  choice Eps te in  would probably p r e f e r  t h e  re-  

v e r s e  Learned Hand t e s t  advanced by Calabres i  & Hirschoff  (1972: 1059) 

t o  t h e i r  s t r i c t  l i a b i l i t y  t e s t .  For i n s t a n c e  E p s t e i n ' s  chag r in  w i t h  t h e  

d e c i s i o n  i n  Bolton V.  Stone,  (1951) A.C. 850 i s  l a r g e l y  premised upon 

t h e  f a c t  t h a t  under t h e  normal Learned Hand t e s t  one who performs no 

a c t i o n  and is  i n j u r e d  may no t  ho ld  r e spons ib l e  t he  a c t o r  who i n j u r e d  

him, a l b e i t  non-negl igent ly.  I n  t h e  s i t u a t i o n  of "unavoidable acc i -  

dents"  t h e  r eve r se  Hand t e s t  p l aces  l i a b i l i t y  on t h e  ac tor -defendant ,  

no t  t h e  no -ac t ion -p la in t i f f .  This  i s  very c l o s e  t o  what Eps t e in  

wants s t r i c t  l i a b i l i t y  t o  mean. (See Eps te in ,  1973: 169-71) 

35. It i s  not  a l t o g e t h e r  c l e a r  what Eps te in  would have t h e s e  terms 

mean. It i s  i n e v i t a b l e ,  however, t h a t  defendants  would no longe r  have 

a t  t h e i r  d i s p o s a l  a l l  of t he  a r r a y  of "excuses and j u s t i f i c a t i o n s "  

they p r e s e n t l y  enjoy t o  prove t h e i r  behavior was reasonable .  What i s  

u n c e r t a i n  i s  whether defendants  could use  these  arguments a g a i n s t  

p l a i n t i f f s  t o  show con t r ibu to ry  negl igence.  Eps te in  has d e f e r r e d  a  

f u l l  d i s cuss ion  of t h i s  t o p i c  t o  a  l a t e r  work.(1973: 204) 

36. I n  t h e i r  d i scuss ion  of assumption of r i s k  Ca lab res i  & Hirschoff  

t r y  t o  convince u s  t h a t  assumption of t h e  r i s k ,  un l ike  c o n t r i b u t o r y  



negligence,  has  nothing.  t o  do wi th  r e t r i b u t i v e  ques t ions .  - 

The i s s u e - w a s  no t ,  i n  o t h e r  words, whether t h e  owner of t he  

land  ought t o  b u i l d  a r e s e r v o i r .  . .Neither was i t  whether 

t h e  v i c t i m  a c t e d  "reasonably" i n  engaging- iwan unna tu ra l  

u se  of land .  . . Ins tead  i t  was whether h i s  s i t u a t i o n  made 

him b e t t e r  s u i t e d  than the  owner t o  compare t h e  b e n e f i t s  

and t h e  c o s t s  of t h e  r i s k s  he  took. ( Id .  a t  1066) 

Taking our  shoe-shining lawnmower use r  a s  an  example, Ca lab res i  & 

Hirschoff  would t r y  t o  argue t h a t  t h e  reason he might f a i l  t o  recover  

from t h e  lawnmower manufacturer i s  not  because he d id  a f o o l i s h ,  

r e c k l e s s  o r  unreasonable th ing ,  bu t  because he ,  r a t h e r  than  t h e  manu- 

f a c t u r e r  was i n  t h e  b e s t  p o s i t i o n  t o  a s s e s s  t h e  r i s k s  of such unnatura l  

use.  It i s  n o t  o b v i o y ~ ,  however, t h a t  misuse per - s e  a l t e r s  a d i s t r i b u -  

t i v e  c a l c u l u s  of e f f i c i e n c y .  Af t e r  a l l  t h e  lawnmower manufacturer 

knows t h a t  a c e r t a i n  percentage of i t s  consumers a r e  damn f o o l s  and 

w i l l  u se  t h e i r  dev ice  i n  b i z a r r e  ways. Why, simply because one m i s -  

u se s  a product ,  i s  he i n  a b e t t e r  p o s i t i o n  t o  eva lua t e  c o s t s  and 

b e n e f i t s  involved? More impor tan t ly ,  why only i n  ca ses  of misuse 

a r e  Ca lab res i  and Hirschoff  even w i l l i n g  t o  cons ider  an immediate 

and unique examination of t he  circumstances? I f  such a l e v e l  of 

a n a l y s i s  were t o  be used i n  every c a s e  then  i n  many cases  of "ordinary" 

use  i t  migh t .be  concluded t h a t  t h e  p l a i n t i f f  could make a b e t t e r  cost-  

b e n e f i t  a n a l y s i s .  F i n a l l y ,  why, on any s o l e l y  d i s t r i b u t i v e  grounds, 

should Ca lab res i  & Hirschoff  wish t o  r e s t r i c t  t h e  assumption of t he  

r i s k  defense  only  t o  those  s i t u a t i o n s  where t h e  p l a i n t i f f  had f u l l  

and f r e e  choice  i n  us ing  an o b j e c t ?  ( Id .  a t  1065.) It may be t r u e  



t h a t  t h e  p l a i n t i f f  could no t  have done o therwise  i n  some r e l e v a n t  

sense ,  b u t  then  n e i t h e r  could t h e  manufacturer ,  except  perhaps he  

could withhold .th'e product from t h e  marketplace.  Ehrenzweig, on 

t h e  o t h e r  hand, presumably would argue t h a t  i f  t h e  harm were no t  

t y p i c a l  no r e s p o n s i b i l i t y  l i e s ,  r e g a r d l e s s  of t h e  p l a i n t i f f ' s  f r e e -  

dom of choice.( l951:  5 6 f f )  
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