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ABSTRACT 

Extending and integrating earlier explanations of regulation, the 

authors develop a sociological perspective of administrative regulation. 

Their view includes an analysis of the structural context in which reguln- 

tjon takes place and the interaction which charscterizes the socinl 

control process. To apply their framework, the authors compare the regula- 

tion of insurance and boiler industries in the state of Tennessee. The 

framework is shown to have utility for understanding the complexities and 

anomalies of regulation in a modern democratic society. 
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CHAPTER I 

SOCIAL SCIENCE AND ADMINISTRATIVE REGULATION 

Few would deny that governmental regulation is one of the snlient 

features of modern society. And a large amount of scholarly effort has 

been expended in understanding the causes end consequences of regulation. 

Yet, as this effort has unfolded, some noticeable biases in the litersture 

have emerged. For one, there has been a mnssive preoccupation witl~ the 

most visible agents of regulation -- the independent federal regulatory 
agencies, such as the Federal Trade Commission, the Federal Drug Adminis- 

tration, the Inter-State Commerce Commission, the Federal Communicotion 

Commission, and the like -- while regulation by state and local agencies 
and by executive departments have been largely ignored. 

Another bias is in the framework and discipline that have been in- 

volved. Because they are governmental agencies, they were first seen as 

largely the province of political scientists, historians, and legal 

scholars. Later economists began to study them largely to measure their 

distorting impact on market phenomena. Sociologists ignored them entirely. 

This essay begins to correct both of these problems. We attempt to 

show how a sociological framework might add to our understanding of regula- 

tion. We do so by using the framework to study two state regulatory 

agencies: the Tennessee Insurance Department and the Tennessee Division of 

Boiler Inspection. 

Bringing the Sociologist In 

The various social science disciplines have contributed much to our 

understanding of government regulation. Political science, for example, 

has evaluated,the types of policy outputs, the factors which nffcct these 

outputs, and the presence of important interest groups. Economics, by the 



same token,. has shown how the "natural" forces of supply and demand must 1 
be modified, at times, by government regulation to produce a more efficient 

nllocntion of resources, how regulation relates to price and entry, and 
I 

what the various effects of regulation really are. Finally, the organiza- 

tion behavior literature has sensitized us to the likelihood of goal dis- 
I 

placement in an agency and the internal and external variables which may 

explain its occurrence. 

Taken individually, the various disciplines provide a partial picture 

of regulation. But in the renl world, things are not so simple. For when 

we analyze the various disciplines collectively, as we attempt to do in the 

third section of this chapter, dozens of variables are seen to affect the 

regulatory process and flow from it. If a more realistic picture of admin- 

istrative reg~~lation were to be painted, many of these variables should also 

appear on the canvas. tlow do scholars deal with this empirical complexity? 

Or do they? 

Generally, scholars deal with the complexity by assuming that some 

vorinbles do not change, that is, they treat certain variables as "givens." 

With this solution, however, the analysis of regulatory behavior faces a 

dilemmn: should the researcher crcste a theoretically simple model of 

regi~lation and thereby omit a whole host of other potentially relevant vari- 

ables, or should the researcher account for the complexity implied in the 

various perspectives dlscussed above and thereby sacrifice any hope of 

theoretical parsimony? 

lt would appear that there is no way out of this dilemma. Ecoiloclists, 

for example, tend to avoid the inclusion of non-economic variables, while 

political scientists, who limit their focus to legislative or agency be- ! 
hovior, tend Lo omit the relevance of economic determinants. But before . 

any resolutio~l of the simplicity-complexity dilemma is achieved, the notice- 

able absence of sociological variables must be noted and corrected. It is 

indeed astonishing that sociology has not placed administrative regulation * 

squarely on its research agenda (but see Wiley and Zald, 1968; Zald and 

Ilair. 1972; Pfeffer, 1974; end Zald. 1978). 

The potential of sociology for describing nnd explaining regulation 

is formidable. Although space does not permit a full exposition of the 

breadth of sociological issues which might bear on the topic, four issues 

will be discussed, albeit briefly: institutions and the social structure, 

the ecological perspective, power, and authority. 

While political scientists concentrate on political institutions and 

economists study economic institutions, sociologists broaden their focus to 

include the relationship between all institutions in society. Institutions 

are defined as the relatively stable, widely-accepted roles, norms (rules). 

and values that develop around the basic needs of a society. Defined in 

this way, the classic institutions are the family. religion, political, 

educational, and economic systems. More recently, however, Zald (1978) has 

argued for a broadening of the concept to include any element which satis- 

fies a basic societal need. Thus. regulation, in his view, can be conceived 

as an institution, in that it serves the regulatory needs of an advnnced in- 

dustrial society. 

The importance of the study of institutions lies not only in the 

analysis of their position in the social structure, but also in the study of 

Lhe way in which they become embedded in society (the process often called 

institutionalization). Sociologists have been historically interested in 

the way in which institutions come to terms with their environment, take on 

a life of their own, and become infused with values (Selznick. 1949). 

The second issue is the ecological perspective. Originally derived 

trom the greek word *, meaning living space, the term ecology to the 



of soc io logy  has  been "Who e x e r c i s e s  power i n  soc i e ty?"  

Regulatory agenc ie s  a r e  p a r t  of t h e  a d m i n l s t r a t i v e  appa ra tus  o f  t l ~ e  
* 

s t a t e ;  t hey  a r e  backed by i ts  c o e r c i v e  powers. On tile s u r f a c e  t l ~ e y  would 

b e L e l l  s u i t e d  t o  c o n t r o l  t h e  i n d u s t r i e s  they oversee .  Yet t h e  h i s t o r y  of 

r e g u l a t i o n  is  a t  l e a s t  p a r t l y  t h e  h i s t o r y  o f  t h e  a b i l i t y  o f  i n d u s t r y  e l e -  

ments t o  evade t h a t  power. The long  deba te  about  who r u l e s  s o c i e t y ,  about  

t h e  n a t u r e  of e l i t e s ,  v e t o  groups ,  o r  c l a s s  domination a r e  c e n t r a l  t o  t h e  

unders tanding o f  t h e  p l a c e  and e f f e c t i v e n e s s  o f  r e g u l a t o r y  agenc ie s  i n  

American s o c i e t y .  

The f i n a l  i s s u e  concerns  t h e  no t ion  o f  a u t h o r i t y .  Au thor i ty  is t h a t  

form o f  power which people  cons ide r  r i g h t  and l e g i t i m a t e .  Weber (1947) 

i d e n t i f i e d  t h r e e  types  o f  a u t h o r i t y :  (1) t r a d i t i o n a l  a u t h o r i t y .  which de- 

r i v e s  from sac red  t r a d i t i o n s  of l o y a l t y  t o  t h e  k ing  o r  c h i e f t a i n ,  

(2)  cha r i sma t i c  a u t h o r i t y ,  which o b t a i n s  from t h e  emot ional  attaclunent t h e  

fo l lowers  have f o r  t h e  l e a d e r  by v i r t u e  of t h e  l e a d e r ' s  cxcep t iono l  pe r sona l  

q u a l i t i e s ,  and (3) l e g e l f r a t i o n a l  a u t h o r i t y  which d e r i v e s  from a  system of 

e x p l i c i t  r u l e s  ves t ed  i n  t h e  o f f i c e ,  no t  t r a d i t i o n  o r  t h e  person. Weber 

would sugges t  t o  us ,  t h e r e f o r e ,  t h a t  t h e  bureaucracy o f  r e g u l a t i o n  f a l l s  

i n t o  t h e  l e g a l - r a t i o n a l  a u t h o r i t y  type.  

Weber a s s e r t e d  t h a t  t h e  s t a t e  was t h e  one o r g a n i z a t i o n  i n  socieLy 

t h a t  s u c c e s s f u l l y  c l a ims  t h e  a u t h o r i t y  t o  use  p h y s i c a l  fo rce .  To ma in ta in  

its l eg i t imacy ,  however, most of t h e  s t a t e s  r e l y  on t h e  l e g o l  system t o  

suppor t  t h e i r  a u t h o r i t y .  While t h e  o f f i c i a l  purpose of t h e  l e g o l  i n s t i t u -  

t i o n  is t o  d e f i n e  and suppres s  deviance,  p r o t e c t  i n d i v i d u a l  r i g h t s ,  and 

s e t t l e  d i s p u t e s ,  i n  p r a c t i c e  t h e  law may a l s o  g i v e  c e r t a i n  groups a r b i -  

t r a r y  b e n e f i t s ,  dep r ive  o t h e r  groups of t h e i r  r i g h t s ,  and be  an e f f e c t i v e  

t o o l  o f  harassment.  As we w i l l  s e e  below. t h i s  p o s i t i o n  is w p l i c i t  i n  t h e  

c a p t u r e  theory of r egu la t ion .  

s o c i o l o g i s t  tias come t o  mean t h e  responses  made by popu la t ions  t o  environ-  

mental cond i t i ons  i n  t h e  course  of s a t i s f y i n g  t h e i r  s u b s i s t e n c e  needs. The 

c e n t r a l  premise o f  t h e  e c o l o g i c a l  p e r s p e c t i v e  is tlraL pspu la t ion ,  environ-  

ment, and s o c i a l  o r g a n i z a t i o n  a r e  in terdependent  v a r i a b l e s .  

The importance of t h e  p e r s p e c t i v e  f o r  t h e  s tudy  of econcmic r e g u l a t i o n  
i 

l i e s  i n  t h e  under lying problem i t  poses f o r  i n v e s t i g a t i o n  and t h e o r e t i c a l  

debate .  The under lying problem f o r  human e c o l o g i s t s  is t h e  a d a p t a t i o n  t h a t  

a  s o c i a l  o r g a n i z a t i o n  makes t o  ma in ta in  i t s c l f  w i t h i n  t h e  l i m i t s  imposed by 

its e x t e r n a l  environment. S t r ipped  of its t e c h n i c a l  language,  t h e  human 

e c o l o g i s t  i s  l n t e r e s t e d  i n  t h e  way a  r e g u l a t o r y  agency adap t s ,  o r  is shaped 

by. t h e  c o n s t r a i n t s  of i ts r e g u l a t o r y  environment.  

Various t l ~ e o r i e s  have been suggested i n  t h e  a n a l y s i s  of t h i s  problem. 

T l~e  c l a s s i c  Cliicago schoo l ,  f o r  example, expla ined s o c i a l  o r g a n i z a t i o n  a s  a  

r e s u l t  of "natural"  p roces ses  such a s  economic compet i t ion o r  t h e  d i v i s i o n  

of l a b o r  (Park,  1936). A second schoo l ,  w l~ ich  developed o u t  of c r i t i c i s m  

of t h e  f i r s t ,  was c a l l e d  t h e  s o c i o c u l t u r n l  o r  va lue -o r i en ta t ion  approach 

(P l r ey ,  1945). It emphasized t h e  importance o f  va lues  and norms i n  d e t e r -  

mining t h e  n a t u r e  o f  s o c i a l  o rgan iza t ion .  Most r e c e n t l y ,  however, a  t h i r d  

schoo l ,  c a l l e d  o r g a n i z a t i o n a l  ecology,  has  focused on fou r  c a t e g o r i e s  o f  
I 

v a r i a b l e s :  popu la t ion ,  o r g a n i z a t i o n ,  environment,  and technology (Duncan 

and Schnore. 1959). The importance of t h i s  t h e o r e t i c a l  deba te  f o r  economic 

r e g u l a t i o n  is  no t  s o  much i n  t h e  subs t ance  o f  i ts arguments,  a l t hough  t h e  

v a r i a b l e s  prove u s e f u l  l a t e r ,  bu t  r a t h e r  i n  t h e  inhe ren t  a n a l y s i s  o f  t h e  

conditions, consequences, and r e c i p r o c a l  r e l a t i o n s h i p s  between a  s o c i a l  or- 

gan iza t ion  and i ts c o n s t r a i n i n g  e c o l o g i c a l  environment.  

The t h i r d  s o c i o l o g i c a l  i s s u e  t o  be  h igh l igh ted  h e r e  i s  power. Max 

Weber de f ined  p o l i t i c a l  power a s  t h e  a b i l i t y  t o  r e a l i z e  one ' s  own w i l l  even 

a g a i n s t  Lhe resistance of  o t l ~ e r s  (Weber, 1947). One of t h e  major ques t ions  



With some issues in sociology identified as relevant to the study of 

regulation, it would seem we have compounded the simplicity-complexity di- 

lemmn rather than resolving it. llowever, instead of choosing between sim- 

plicity or complexity, a sociologlcal perspective may provide several bene- 

fits. First, it may be a way to integrate the various disciplines into a 

more comprehensive framework. Second, sociology could show the interconnec- 

tions between the different variables in a way that neither discipline could 

do individually (Zald. 1978). Finally, with sociology's appreciation of in- 

stitutionalization ecology, power, and authority, sociology could shed new 

light on the process of regulntion in an advanced industrial society. 

Tho purpose of this essay is to offer an integrated approach to regu- 

lation. Grounded in a sociological perspective, the essay attempts to 

embrace new elements of the regulatory phenomenon. To accomplish this goal. 

the essay begins by specifying the context of regulation. Then the discus- 

sion reviews tlie current theoretical explanations. In the second chapter, 

the essay details the beginnings of a sociological view which, in turn, 

lends to a description of structural and process variables. To apply the 

perspective, the third and fourth chapters evaluate two state regulatory 

agencies: the Tennessee Insurance Department and the Tennessee Division of 

Boiler Inspection. The fifth chapter then concludes the discussion with a 

comparison of the two case studies and some theoretical implications. 

Context of Regulation in a Modern Dcmocratlc Society 

During the past century, economic regulntion is a term with which every 

American businessman has become uncomfortably familiar. Prior to 1887, there 

was little direct regulntion of economic activities by the federal government. 

The activities of business iirms were, for the most part, free from influence 

external to the dynamics of the mnrlcct mechanism. What few constraints 

licensing and taxing purposes. States were concerned more with the form 

and fiscal structure of economic enterprises rather than the particular 

procedures utilized by these firms to promote their competitive interests. 

After 1887, however, the Federal government has played an increas- 

ingly important role in the regulation of economic activity. In 1887, 

Congress created the Interstate Commerce Commission to regulate trade be- 

tween states. Over the next 40 years, Congress created five other major 

independent regulatory commissions,' .all modeled somewhat after the ICC. 
2 

The scope and pervasiveness of regulatory agencies comprised what Anderson 

(1962) has termed the "regulatory state." According to Anderson, the 

emergence of the regulatory state was completed by 1917, and the framework 

for a permanent role of government in economic decision-making was inescap- 

ably established. 

This section addresses the importance which regulation has come to 

have in all aspects of national life, social as well as economic. The 

increasing frequency with which regulatory bodies are created and inter- 

weave in public and private life has definite implications for a nation 

firmly committed to democratic ideals and the principles of free competition. 

Regulation as a phenomenon poses critical and urgent dilemmas for a democrtic 

society, the resolution of which may be crucial for the preservation of that 

form of society. This section describes briefly the nature of regulation. 

the rationale for its existence, the criticisms which it has received -- and 
they have been many -- and the issues which must be addressed by all those 
concerned with regulation in a democratic society. The objective of tlie 

material included in this section is to provide tlie reader with a context for 

 he FCC, FPC, SEC. CAB. PTC. 
'see Schwartz (1973) and Anderson (1962) for comprehensive histories 

of the major regulatory agencies. 

existed wfrc imposed by the individual states and.were limited mainly to 



understanding and hopefully appreciating the approach which the authors 

have undertaken for studying Lhis phenomenon. 

There can be little doubt that regulatory activity is increasing in 

Lhe Unltcd States and that it is encompassing wider areas of economic and 

social activity than ever before. Mark Nassel, a senior staff member of 

the Brookings Institution, observed over fifteen years ago that 

the regulatory process is fast becoming an ubiquitous element 
in national life. All signs point to further increases in 
government activity. The combined influences of regulation 
and direct government operations affect all phases of economic 
and social endeavor (Elassel, 1961: p. 202). 

President Ford's Secretary of Labor, John Dunlop, attested to the accuracy 

of Masscl's foresight in reviewing the activities of his own department. I 
Dunlop recounted that the Department of Labor administered only eighteen 

regulatory programs in 1940, 40 in 1960, but that the number had mushroomed 

In 1975 Lo 134 (Dunlop, 1976). 

Although regulation is often associated with economic activity (the 

cfflcicnt operation of railroads and airlines, the prevention of unfair 

monopoly and cartelization, product quality, the manufacture and distribu- 

tion of energy, the functioning of capital markets, etc.), regulation has 

also become an inherent characteristic of many realms of social activity. 

According to Daniel Bell (1971),this shift in regulatory attention is a re- 

flccLion of a basic change in societal processes from an "economizing" mode 

LO a "sociologizing" mode, or from market to nonmarket decision-making. 

Concern for the quality of the environment (EPA), the nature of the work- 

place (OSHA), the nutritional status of the population (FDA) are a few areas 

which have become primary objectives of regulatory bodies. 1 

'A major impact of sociologizing decislon-making is, of course, 
economic desplte a dominant shift in foc~~s. Pollution-control devices, such 
as catalytic converters, inevitably increase the cost of many goods to the 
consumer. 

The basic dilermna, of course, which all of this regulatory activity 

poses, is the degree of external intervention in private affairs required 

to preserve the freedom from constraint and surveillance enjoyed by citi- 

zens of a democratic society. Before attempting to clarify this issue, 

which in reality is much more complex than the simple statement of it above, 

both a more precise definition of regulation and also the implications of 

this definition for the analysis of regulatory behavior must be presented. 

The impetus for this study derives from the authors' interest in the 

social control of institutions. In order to sharpen the analysis, this 

study focuses primarily on the subset of processes and actors involved in 

the ultimate control of the behavior of any one institution or set of insti- 

tutions' known as administrative regulation. Administrative regula tion 

involves the delegation of formal authority by the executive or leglslative 

branch oP a political entity (at the federal, state, or local level) to a 

formal organization for the explicit purpose of assuring that certain stan- 

dards of performance are adhered to by institutions operating within the 

particular mandate delegated. 

This focus does not mean that other forms of regulation will be system- 

atically excluded from the analysis. On the contrary, it is the contention 

of the authors that focusing only on the formally-identified mechanisms of 

regulation is inadequate for a comprehensive and accurate understanding of 

the process of regulation. Some narrowing, nevertheless, was believed neces- 

sary in order to achieve a degree of depth in the analysis and to avoid the 

superficiality of many previous inquiries in this area. This distinction 

between administrative regulation and process of social control will become 

clearer in the following sections. 

'FO~ the purposes of thia analysis, institutions performing similar 
functions will be referred to as industries, e.g., the leisure industry or 
the transportation industry. 



One ques t ion  which h a s n ' t  y e t  been addressed.  bu t  which i s  fundamental 

f o r  undc r s tnnd l~ ig  t h e  n a t u r e  o f  t h i s  i n q u i r y ,  is t h e  impulse f o r  t h e  develop- 

ment of t h e  r egu la to ry  s t a t e  i n  a  c a p i t a l . i s t  soc i e ty . '  Under i dea l ,  circum- 

s t a n c e s ,  c l a s s i c a l  economic theory formulated i n i t i a l l y  by Adam Smith would 

be suCClcienL t o  e x p l a i n  t h e  e f f i c i e n t  ope ra t ion  o f  f r e e  market exchange. 

T l~e  " I n v i s i b l e  Iland" r e f e r r e d  t o  t e c h n i c a l l y  a s  t h e  p r i c e  sys tem,  would auto-  

m n ~ i c o l l y  s d J u s t  s h i f t s  i n  supply  and demsnd t o  each o t h e r  i n  o r d e r  t o  

"magicnlly" c l e n r  t h e  market.  Under cond i t i ons  of modernizat ion and r ap id  

i n d u s t r i n l i z u t i o n ,  however, t h e  i n v i s i b l e  hand was i n s u f f i c i e n t  t o  i n s u r e  

e t f i c l e n t  market bellsvior i n  a  c o n s i s t e n t  manner t o  a l l  segments of t h e  

economy. 

Anderson (1962) i d e n t i f l e d  two pe r spec t ives  which cond i t i oned  t h e  r i s e  

o f  r e g u l a t i o n  i n  Americn. On t h e  one hand, n  m a t e r i a l  environment e x i s t e d  

c l iarnctcr lzed by an expanding i n d u s t r i s l  and u rban iz ing  s e t t i n g .  Th i s  

m o t e r i a l  p c r s p e c t l v e  was combined wi th  an i d e o l o g i c a l  environment cha rac t e r -  

i zed  by 11 p rog res s ive ,  pragmat ic ,  moderate,  and c o l l e c t i v e  ou t look  seen by 

i t s  ndvocstes  11s s response t o  t h e  inadequacies  of unregula ted economic 

a c t i v l t y .  

The primary arguments p re sen ted  f o r  c r e a t i n g  independent r e g u l a t o r y  

commissions included:  

1: providing support  f o r  an overburdened l e g i s l a t u r e ;  

2. removing r e g u l a t i o n  from t h e  p o l i t i c a l  a r ena ;  

3. applying a more s c i e n t i f i c  approach t o  economic s c t i v i t y ;  

4. combining execu t ive ,  l e g i s l a t i v e ,  and j u d i c i a l  func t ions  f o r  
t h e  s p e c i f i c  purpose of r e g u l a t i o n ;  and 

5. p r o t e c t i n g  t h e  i n t e r e s t s  of t h e  weak and poor. 

The rcguls t l .on of economfc s c t i v i t y  hns s r i a e n ,  of cou r se ,  i n  non- 
c a p i t o l i s t i c  s e t t i n g s ,  bu t  t h e  problem of devcloplng r e g u l s t o r y  phi loso-  
ph ie s  and mechanisms i n  c a p i t a l i s t i c ,  l a i s s e z - f a i r e  s t a t e s  has  been expe- 
c i n l l y  acu te .  

It was hoped t h a t  t h e  r e g u l a t o r y  commissions, t l ~ e o r e t i c a l l y  i s o l a t e d  from 

t h e  mainstream of p o l i t i c a l  i n f l u e n c e  and i d e a l l y  s t r u c t u r e d  f o r  t h e l r  t u sk ,  .. 
would be a b l e  t o  prevent  unresponsive  behavior  of l s r g e  co rpora t e  organlzs-  

t i o n s .  A secondary o b j e c t i v e  which r e g u l a t i o n  a t tempted t o  addres s  was t h e  

promotion of i n d u s t r l s l  development i n  a r e a s  whose growth end v i a b i l i t y  

were th rea t ened  by excess ive .  u n r e s t m i n e d  compet i t ion.  An argument advanced 

by indus t ry  claimed t h s t  i n v e s t i n g  l s r g e  funds i n t o  new product and p rocess  

development o f t e n  served a s  a  d i s i n c e n t i v e  t o  t h e  innova t ing  f i rm ,  i f  t h e  

innova t ion  could  be  e a s i l y  reproduced and cheaply  marketed by competing f i rms.  

I n  e i t h e r  ca se ,  p u b l i c  i n t e r e s t  o r  i n d u s t r i s l  promotlon r e g u l a t o r s  

have no t  f a r ed  w e l l  a t  t h e  hands of t h e i r  c r i t i c s ,  and demands f o r  reform 

have r e s u l t e d  i n  st l e a s t  f i v e  major r e s t r u c t u r i n g  e f f o r t s  i n  t h e  l o s t  30 

years . '  On t h e  one Iisnd, most r e p r e s e n t a t i v e s  o f  p r i v a t e  e n t e r p r i s e  vlcw 

r e g u l a t i o n  a s  a  b a r r i e r  t o  more e f f e c t i v e  economic ~ p e r a t i o n . ~  On t h e  ot l ler  

hand, r e p r e s e n t a t i v e s  of t h e  p u b l i c  i n t e r e s t  -- however vaguely defi.ned -- 
c la im t h a t  r e g u l s t o r e  a r e  no th ing  more than  pawns o f  t h e  i n d u s t r i e s  they n r e  

r e spons ib l e  f o r  r egu la t ing .  

Desp i t e  t h e  pe rvas ive  evidence p re sen ted  by both s i d e s  i n  suppor t  of 

t h e i r  r e s p e c t i v e  c l a ims ,  i t  is appa ren t  t h s t  t h e r e  a r e  no ensy r i g h t  o r  

wrong answers f o r  s o c i e t y .  For example, does a  s o c i e t y  s t r u g g l i n g  wi th  t h e  

adve r se  e f f e c t s  o f  i n f l a t i o n  demsnd more expensively  designed c o r s  (equipped 

wi th  a i r  bags and emiss ion c o n t r o l  dev ices )  o r  focus  on t h e  q u a l i t y  of t h e  

environment and h igh  s t anda rds  o f  automotive s a f e t y  f o r  consumers? Docs 

s o c i e t y  encourage t h e  development o f  a l t e r n a t i v e  energy sou rces  wi th  w i n d f a l l  

P r e s i d e n t ' s  Commission on Admin i s t r a t ive  Management o r  Brown Law 
committee (1937). F i r s t  Hoover Commission (1949). Second Hoover Commission 
(1955), Lsndis  Report (1960), and Ash Council (1971). 

See  s t u d i e s  which a t t empt  t o  demonstra te  t h s t  performonce is more 
e f f e c t i v e  i n  unregula ted a s  compared wi th  r egu la t ed  i n d u s t r i e s  (Jordon. 
1972). 



p r o f i t s  and monopoly market p o s i t i o n s  o r  a t t empt  t o  lower p r i c e s  w i th  in -  

creased compct i t ion and smnl l e r  o p e r a t i n g  u n i t s ?  

The cho ices  faced by s o c i e t y  wi th  regard t o  t h e  type,  n a t u r e ,  and 

e x t e n t  o f  r e g u l a t i o n  c l e a r l y  invo lve  complex i s s u e s  and, a t  t h e  same t ime,  

demand urgcnt  responses .  ~ n i l u r e  t o  g rapp le  s u c c e s s f u l l y  w i th  t h e  i s s u e s  

and t o  evolvc adequate  s o l u t i o n s  con have i r r e v o c a b l e  consequences f o r  t h e  

c i t i z e n s  o f  a  democrat ic  s o c i e t y .  Massel pointed o u t  q u i t e  s u c c i n c t l y  t h e  

dllcmma which i n c r e a s i n g  r e g u l a t i o n  poses :  

Our n a t u r a l  t r a d i t i o n  p o i n t s  t o  a  minimum of government i n t e r -  
f e r ence ,  y e t  we look t o  government s o l u ~ i o n s  f o r  t h e  many new 
problems t h a t  stem from t h e  a d d i t i o n a l  complicat ions  of economic 
a c t i v i t y ,  g r e a t e r  s e c t i o n a l  in ter-dependence,  s t r i k i n g  tcchno- 
l o g i c a l  changes and an u n c e r t a i n  i n t e r n a t i o n a l  s i t u a t i o n  (Massel,  
1961, p. 202). 

The cxperie 'nce o f  r ap id  t echno log ica l  change and i n c r e a s i n g  socio-  

economic inter-dependence conc lus ive ly  demonstra te  t h e  n e c e s s i t y  o f  some 

Form of r cgu la t ion .  The i d e a l  of a  r egu la t ion - f r ee  s o c i e t y  fur .c t ioning 

c f f i c i c n t l y  t o  promote t h e  i n t e r e s t s  o f  a l l  segments and groups i n  an 

i l l u s i o n  which should probably be  d e l e t e d  from t h e  n a t i o n a l  ideology.  

Regulat lon i s  a  r e a l l t y ,  bu t  such a  r e a l i t y  does no t  n e c e s s a r i l y  imply t h e  

end o r  d i s i n t e g r a t i o n  OF a  democrat ic  s o c i e t y .  The co-exisLence of democ- 

racy and r c g u l a t i o n  means t h a t  t h e  mechanisms, p roces ses ,  and e f f e c t s  of 

r e g u l a t i o n  must be  b e t t e r  understood than they a r e  p r e s e n t l y .  Before pro- 

ceeding t o  demonstra te  t h e  u t l l l t y  of a  s o c i o l o g i c s l  approach f o r  an'im- 

proved unders tanding,  however, i t  i s  important  t o  p l a c e  i t  i n  con tex t  of 

t l ~ e o r i e s  a l r eady  formulated t o  e x p l a i n  t h e  r egu la to ry  p rocess .  The s e c t i o n  

wl~ich fol lows reviews t h e o r i e s  of r e g u l a t i o n  developed primarily by econ- 

omis t s ,  p o l i t i c a l  s c i e n t i s t s ,  and l e g a l  a n a l y s t s  and concludes  by j u s t i f y -  

i ng  t h e  need f o r  a  s o c i o l o g i c a l  approach t o  t he  theory of r egu la t ion .  

The Many Faces of Scho la r sh ip  

Over t h e  p a s t  fou r  decades ,  t h e  s u b j e c t  of economic r e g u l o t i o n  by s t a t e  

and f e d e r a l  commissions has  undergone s e v e r a l  r e i n t e r p r e t a t i o n s .  Al thougl~ 

t h e  d i s c u s s i o n  is f a r  from complete, t h e o r i e s  and s t u d i e s  from v a r i o u s  d i s -  

c i p l i n e s  -- h i s t o r y ,  economics, law, and p o l i t i c o l  s c i e n c e  -- hove con t r ibu ted  

t h e i r  unique p e r s p e c t i v e  t o  e x p l a i n  both  t h e  de t e rminan t s  and e f f e c t s  o f  regu- 

l a t o r y  behavior .  I n  s o  doing,  t hey  have begun t o  ques t ion  n o t  on ly  t h e  

t r a d i t i o n a l  views o f  business-government r e l a t i o n s ,  hu t  a l s o  t h e  very wisdom 

and e f f e c t i v e n e s s  of any planned a t t empt  t o  manage t h e  n~orke tp l ace .  

We should has t en  t o  add, however. t h a t  t h e  a n a l y s i s  o f  r egu lo to ry  be- 

hav io r  p r e s e n t s  a  dilemma. For example, t h e  scope of r egu lo to ry  behavior  

is an  i l l u s i v e  concept ;  every kind o f  economic a c t i v i t y  i s  r egu la t ed  t o  some 

e x t e n t .  The q u e s t i o n  f o r  t h e  r e sea rche r  i s  whether r e g u l o t i o n  should be  

viewed t o  inc lude  s t r u c t u r a l l y  d i f f e r e n t  (e.g..  independcnt commissions o r  

commissionless governmental agenc ie s )  i n s t i t u t i o n s  which ploy f u n c t l o ~ ~ o l l y  --. 
s i m i l a r  r o l e s  o r  should  i t  inc lude  in t ra-agency machinery such a s  c a r t e l s .  

t r a d e  a s s o c i a t i o n s ,  r a t e  bureaus ,  and lo r  p r i c e  l e a d e r s h i p  systems. l ' l ~ l s  

essay w i l l  focus  on t h e  commission a s p e c t s  of r e g u l a t i o n ,  o l t h o u g l ~  i t  rccog- 

n i z e s  t h e  importance of o t h e r  r egu lo to ry  mechanisms. Thc d i s c u s s i o n  begins  

wi th  t h e  two widely  known images of r egu la t ion :  t h e  p u b l i c  i n t e r e s t  no t ion  

and t h e  cap tu re  t h e s i s .  S ince  s c l ~ o l o r s  who ana lyze  t h e  r egu lo to ry  p rocess  

seem t o  converge on t h e s e  two themes, i t  seems necessary  t o  e x p l i c a t e  Lhcm 

f i r s t .  Then t h e  paper w i l l  move t o  a  review of h i s t o r i a n s  and r e g u l a t i o n ,  

economists and r e g u l a t i o n ,  t h e  l e g a l  p ro fe s s ion  and r e g u l a t i o n ,  p o l i t i c a l  

s c i e n c e  and r egu lo t ion ,  t h r e e  combined approaches ,  and a  s e c t i o n  on 

conclus ions .  

There  have been, i n  gene ra l ,  two main t h e o r i e s  on t h e  determinants  

o f  r e g u l a t i o n .  According t o  t h e  f i r s t ,  r e g u l a t i o n  r e s u l t s  when l e g i s l a t o r s ,  



confronted by a  broad s o c i a l  movement o r  energized by a  dramat ic  c r i s i s ,  

enac t  laws designed t o  prevent  a  f i rm o r  i ndus t ry  from c a r r y i n g  on a  c e r t a i n  

p r a c t i c e  (Wilson. 1974). Th i s  is  t h e  "publ ic  i n t e r e s t "  t l ~ e o r y  of r e e u l a t i o n .  

For example, i n  t h e  n ine t een th  cen tu ry .  "publ ic  e n t e r p r i s e s "  had s e r v i c e  

func t ions ,  such a s  banking, t r a n s p o r t a t i o n ,  and i n d u s t r i e s  l a t e r  c a l l e d  

"publ lc  u t i l i t i e s . "  Some of t h e s e  e n t e r p r i s e s  combined g r e a t  economic power 

wl th  t h e  tendency toward co r rup t ion  which r equ i r ed  r e g u l a t i o n  f o r  t h e  protec-  

t i o n  of potential v i c t i n ~ s .  In  a d d i t j o n ,  i n d u s t r i e s  such a s  r a i l r o a d s  evolved 

i n t o  n a t u r a l  monopolies thereby l o s i n g  t h e  d i s c i p l i n e  o f  f r e e  market f o r c e s .  

I n  modern t imes ,  i n d u s t r i e s  such a s  b roadcas t ing  and a i r  t r a n s p o r t a t i o n  

appeared t o  need r e g u l a t i o n  t o  p reven t  c h a o t i c  snd d e s t a b i l i z i n g  e f f e c t s  o f  

compet i t ion which seemed des t ined  t o  i n j u r e  both  t h e  i n d u s t r y  and t h e  p u b l i c  

Al t l~ough t h e  reasons  advanced r ega rd ing  t h e  need f o r  r e g u l a t i o n  va r i ed  

by i n d u s t r y ,  t h e  no t ion  of t h e  "pub l i c  i n t e r e s t "  ser;ed a s  t h e  i d e o l o g i c a l  

g l u e ' t o  j u s t i f y  t h e  a c t i o n s  of l e g i s l a t o r s ,  p r e s i d e n t s ,  j u d i c i a l  bod ie s ,  and 

commissioners.  I n  t h e  1930s. t h e  d o c t r i n e  reached new h e i g h t s  i n  i ts usage. 

L e g i s l a t i v e  draf tsmen i n s e r t e d  t h e  phrase  r epea ted ly  i n  a  f lood o f  regul.atory 

law t h a t  c r ea t ed  t h e  Federal  Communications Commission, t h e  S e c u r i t i e s  and 

Exchange Commission, and t h e  C i v l l  Aeronaut ics  Author i ty  (now Board).  

The New Deal a l s o  produced t h e  main t h e o r e t i c a l  e x p o s i t i o n  on sdmini- 

s t r a t i v e  r e g u l a t i o n  w r i t t e n  by James M. Landis .  I n  h i s  S t o r r s  Lec tu re s  a t  

Yale. publ ished a s  The Admin i s t r a t ive  Process  (1938). Lnndis recognized t h e  

ambiguity of t h e  term "publ ic  i n t e r e s t "  bu t  n e v e ~ t h e l c s s  c e l e b r a t e d  i t s  

v a l i d l t y  and b a s i s  f o r  wide a d m i n i s t r a t i v e  d i s c r e t i o n .  At t h e  h e a r t  of h i s  

t h e s i s  was t h e  argument t h a t :  

. . . when government concerns  i t s e l E  wl th  t h e  s t s b i l . i t y  of 
an indus t ry  i t  i s  only  i n t e l l i g e n t  r e a l i s m  f o r  i t  t o  fol low 
t h e  i n d ~ ~ s t r i a l  r a t h e r  than t h e  p o l i t i c a l  analogue . . . The 
dominant theme i n  t h e  a d m i n i s t r a t i v e  s t r u c t u r e  is thus  d e t e r -  

mined no t  p r imar i ly  by p o l i t i c a l  conceptual ism bu t  r a t h e r  
by concern f o r  an  i n d u s t r y  whose economic h e a l t h  has  become 
a  r e s p o n s i b i l i t y  o f  government (Landis ,  1938: 10-11). . 
Landis devoted much of h i s  d i s c u s s i o n  t o  a  defense  o f  r e g u l a t i o n ,  f o r  

t h e  "publ ic  i n t e r e s t "  no t ion  was f a c i n g  inc reased  c r i t i c a l  a t t a c k .  Derived 

from va r ious  sou rces ,  t h e  a l t e r n a t i v e  view of r e g u l a t i o n  argued t lmt  regu- 

l a t i o n  r e s u l t s  when an  i n d u s t r y  s u c c e s s f u l l y  u ses  i t s  p o l i t i c a l  i n f l u e n c e  

t o  o b t a i n  l e g a l  p r o t e c t i o n  f o r  i t s e l f  o r  t o  impose l e g a l  burdens on i ts 

r i v a l s  (Wilson. 1974). 

Ear ly  s k e p t i c s  quest ioned j u s t  how independent t h e  r egu la to ry  machinery 

was l i k e l y  t o  be  o r  should  be. For one th ing ,  t h e  appointment of e x p e r t ,  

non-par t isan r e g u l a t o r s  seemed a  s t e p  toward e l i t i s m  and sway from t h e  

n a t i o n ' s  democrat ic  i d e a l s .  At t h e  same time, genuine independence was 

considered an i l l u s o r y  phenomenon a s  p r e s i d e n t s  o r  s t a t e  o f f i c i a l s  p r o l i f -  

e r a t e d  t h e  agenc ie s  w i th  p a r t y  c r o n i e s  and hacks. I n  1925. f o r  example. 

p r e s i d e n t  Calvin  Coolidge c r y s t a l l i z e d  t h e  "capture" theme by appo in t ing  

an t i -p rog res s ive  William E. Humphrey t o  t h e  FTC. Humphrey's appointment.  

and t h e  new 3-2 ma jo r i ty  f o r  an t i -p rog res s ives ,  was i n t e r p r e t e d  a s  a  d r a s t i c  

s t e p  a g a i n s t  t h e  p u b l i c  i n t e r e s t  and subsequent ly  brought loud p r o t e s t s  and 

c a l l s  f o r  FTC a b o l i t i o n  (Davis. 1962). 

Though Landia a t tempted t o  q u i e t  t h e  criticisms which desc r ibed  

r egu la to ry  agenc ie s  a s  t h e  unresponsive  " fou r th  branch of government," t l ~ e  

cap tu re  idea  p e r s i s t e d .  Over t h e  nex t  s e v e r a l  decades ,  obse rve r s  noted t h a t  

t h e  CAB and t h e  FCC seemed t o  equa te  "publ ic  i n t e r e s t "  p o l i c i e s  w i t l ~  t h e  

po l i cy  recommendations of t h e  most powerful i n t e r e s t s  o f  t h e  a i r l i n e  and 

communications i n d u s t r i e s .  By t h e  1950s. s c h o l a r s  such ss J a f f c  (1954) and 

Iluntington (1952) analyzed t h e  t i e s  between r e g u l a t o r  and r egu la t ed  and 

apparent  weaknesses i n  r e g u l a t o r y  thought .  I n  1955, Mnrver Bernste in  pub- 

l i s h e d  h i s  l i f e - c y c l e  theory of r e g u l a t i o n  t h a t  brought toget l ter  t h e  d i v e r s e  

o b j e c t i o n s  o f  t h e  New Deal e r e ,  and i n  1960 James Landis reversed h i s  





t he  p l u r a l i s t  concept ions  i n  Benson's book. The same p o i n t s  were made i n  

Albro Mar t in ' s  (1971) a n a l y s i s .  Ile contended t h a t  t h e  ICC's r e g u l a t o r y  

a c t i o n  induced c a p i t a l  s t a r v a t i o n  t h a t  even tua l ly  i n i t i a t e d  a  d e c l i n e  of t h e  

American r a i l r o a d  system. Martin a rgues  f o r  a  r e v e r s a l  o f  Kolko's cap tu re  

hypothesis contending t h a t  where i t  d id  occur ,  i t  was cap tu re  of t h e  r a i l -  

roads by t h e  ICC, not  t h e  o t h e r  way around. 

Two s t ~ ~ d i e s  eva lua t ed  r a i l r o a d  r e g u l a t i o n  a t  t h e  s t a t e  l e v e l .  George 

11. Mi l l e r  (1971) confirmed the  group-s t ruggle  p a t t e r n  of r e g u l a t i o n  b r ing ing  

t h e  pub l i c  i n t e r e s t  no t ion  i n t o  s h a r p e r  focus .  Mi l l e r  pointed o u t  t h a t  t h e  

so -ca l l ed  "Gronger" l e g i s l a t i o n  of t h e  1870s was not  s o  much a g r a r i a n  a s  

geared t o  prevent  r a i l r o a d s  from r e f u s i n g  t o  extend t h e i r  s e r v i c e s .  As f o r  

cap tu re ,  i t  was not  a  f a c t o r  i n  Granger s t a t e s ,  he contended, f o r  t h e  m i l -  

roads fought t h e  commission wi th  every t o o l  imaginable .  S t an ley  Caine (1970) 

r e fu t ed  Governor L a P o l l e t t e ' s  con ten t ion  of p rog res s ive  l e g i s l a t i o n  i n  t h e  

pub l i c  i n t e r e s t  and i n s t e a d  argued t h a t  i t  s e t  up t h e  commission a s  a n  appea l  

body t h a t  wot~ld accommodate t h e  r a i l r o a d s  and b e t r a y  t h e  "publ ic  i n t e r e s t . "  

We found two s t u d i e s ,  however, which d i d  no t  p e r t a i n  t o  r a i l r o a d s .  

Davis (1962) s t u d i e d  t h e  t r ans fo rma t ion  o f  t h e  FTC and found t h e  same a l t e r -  

n a t i o n  beLween p u b l i c  i n t e r e s t  and cap tu re  a s  i n  previous  r a i l r o a d  s t u d i e s .  

The o s c i l l a t i o n ,  he n o t c s ,  depended on t h e  i d e n t i t y  of t h e  commissioners wh ic l~  

va r i ed  wi th  t h e  p r e s i d e n t  and even tua l ly  t h e  mood of t h e  na t ion .  Michael 

P a r r i s h  (1970) noted t h e  e f f e c t s  o f  concen t r a t ed  i n d u s t r y  p r e s s u r e  on t h e  

s l ~ n p e  of l e g i s l o t i o n  and t h e  SEC, which suggested t o  him t h a t  t h e  same 

c l ~ a r a c t e r i s t i c s  of cap tu re  which Kolko had noted i n  The Triumph of Conser- 

vat ism and Ra i l roads  and Regulat ion could be app l i ed  t o  t h e  SEC by merely 

s u b s t i t u t i n g  bus ines s  f o r  r a i l r o a d s .  

In  s h o r t ,  l ~ i s t o r i c a l  w r i t i n g s  on r e g u l a t i o n  seem t o  be equivocal .  

While demonstra t ing t h e  inadequacy of e i t h e r  p u b l i c  i n t e r e s t  o r  c a p t u r e  

models, historians have tended t o  emphasize p l u r a l i s t  s t r u g g l e s  f o r  r egu la to ry  

machinery t h a t  may o r  may no t  i nvo lve  t h e  p u b l i c  i n t e r e s t  a s  a  t a c t i c a l  

I weapon. 

Where historical s c h o l a r s  foaused on t h e  causes ,  mandate, and behavior  

of r e g u l a t i o n ,  economists have been i n t e r e s t e d  i n  i t s  impact.  Ear ly  s t u d i e s  

followed t h e  i n s t i t u t i o n a l  s choo l ,  y e t  i t  wasn ' t  u n t i l  t h e  1960s and 19709 

and t h e  r e v i v a l  o f  p r i c e  theory t h a t  economists emerged t o  provide a  quont i -  

t a t i v e  eva lua t ion  of r e g u l a t i o n ' s  e f f e c t .  One i n f l u e n t i a l  t ~ y p o t l ~ e s i s  claimed 

t h a t  r e g u l a t i o n  had no e f f e c t  a t  a l l  ( S t i g l e r  and F r i ed land ,  1962) .  In  eon- 

t r a s t ,  a  pathbreaking a r t i c l e  contended t h a t  t h e  p r o f i t  maximizing f l rm  w i l l  

o v e r - c a p i t a l i z e ,  wh i l e  t h e  sales-maximizing f i rm  w i l l  have an  Incentive t o  

unde r -cap i t a l i ze  when r egu la t ed  t o  e a r n  no more than  some f ixed  p ropor t ion  

of its c a p i t a l .  Known a s  t h e  e x c e s s i v e - c a p i t a l i z a t i o n  theo ry ,  t h i s  a r t i c l e  

encouraged a  hos t  o f  spin-off  s t u d i e s  ( s e e  Ba i l ey  and Halone, 1970; Baunlol 

and Klevor ick,  1970; Bai ley and Coleman, 1971; Klevor ick,  1973; and Iten- 

d r i c k s ,  1975) and immortalized i t s  founders  by us ing  t h e i r  names t o  d e s c r i b e  

t h e  phenomenon they a r t i c u l a t e d :  " the  Avercll-Johnson e f f e c t "  (1962). 

A  few economists t heo r i zed  about  t h e  enLi re  r e g u l a t o r y  p rocess .  

George S t i g l e r  (1971) a t tempted t o  update  Kolko's cap tu re  t h e s i s  by a rgu ing  

t h s t w h e r e v e r c a p t u r e  had occurred i t  was no t  s o  much a  r e s u l t  of cormnission 

behavior  a s  i t  was o f  p r i o r  p o l i t i c a l  power expres s ing  i t s e l f  i n  tile c r e a t i o n  

of an agency. Olson (1965) desc r ibed  t h e  f r e e - r i d e r  problem i n  l a r g e  groups 

where a l l  members have a  common i n t e r e s t  i n  o b t a i n i n g  t h e  c o l l e c t i v e  good 

bu t  no common i n t e r e s t  i n  paying f o r  i t .  Analyzing c n r t e l i z n t i o n  i n  t h e  

p rope r ty  l i a b i l i t y  i n su rance  i n d u s t r y ,  Joskow (1973) concluded t h a t  r a t e -  

making i n  conce r t ,  combined wi th  p r i o r  approval  laws,  discouragc:l p r i c e  com- 

p e t i t i o n .  He argued t h a t  r a t i n g  b u r e a u s , w l t l l t h e  h e l p  of r egu la t ion .  main- 

t a i n  c a r t e l  c o n t r o l  ( thereby reducing p o s s i b l e  f r e e  r i d e r  problems). 

Hirschman (1970) s p e c i f i e d  t h e  market mechanisms of e x l t ,  vo i ce ,  and l o y a l t y  



t h a t  f a c i l i t a t e  recuperation i n  a  d e t e r i o r a t i n g  form. H i s  main po in t  was 

t h a t  t h e  presence of t h e  e x i t  a l t e r n a t i v e  f o r  consumers tends  t o  a t rophy  t h e  

development o f  voice  and t h a t  l o y a l t y  i s  a  f o r c e  which postpones  e x i t  and 

a c t i v a t e s  vo ice  thereby snv lng  a  f i rm  from t h e  dangers  of premature e x i t  uf 

i t s  customers. 

The d i s t i n c t i v e  c o n t r i b u t i o n s  of t h e  economists a r e  twofold .  They 

have con t r ibu ted  a  t heo re t i ca l ly -based  methodology t h a t  q u a n t i f i e d  regula-  

tory  i n e f f i c i e n c i e s ,  and they were a b l e  t o  p r e d i c t  probable  e f f e c t s  of hypo- 

Lhe t i cn l  changes of commission p o l i c y .  On t h e  o t h e r  hand, t h e i r  con t r ibu -  

t i o n  seems t o  s u f f e r  from i t s  c r o s s - s e c t i o n a l  focus ,  i t s  l a c k  o f  a t t e n t i o n  

t o  l ~ i s t o r i c a l  sequence, and i t s  narrow concern wi th  p r imar i ly  economic 

p l~e~~omcna .  

The I.egal P ro fe s s ion  and Regulat ion 

I n  c o n t r a s t  t o  t h e  h i s t o r i a n ' s  c a s e  a n a l y s i s  o f  determinants  and t h e  

economist ' s  q u a n t i t a t i v e  t e s t i n g  o f  r e g u l a t i o n  e f f e c t s ,  lawyers  have u t i l i z e d  

quasi -case  methods t o  focus  on due p rocess ,  l eg i t imacy ,  and reform. Three 

books on t h e  FTC t y p i f i e d  t h i s  t r a d i t i o n .  F i r s t ,  Gerard Henderson (1924) 

found t h e  e a r l y  ETC a c t i o n s  g u i l t y  of un fa i rnes s  and ready t o  spend i t s  ener-  

g i e s  on cases  of no broad p u b l i c  imp l i ca t ions .  Thomas B l a i s d e l l  (1932) 

argued t h e  same p o i n t s  c la iming t h e  FTC had confused i t s  means wi th  i t s  ends. 

Nelson C a s k i l l  (1936) found t h e  same FTC f a i l u r e  and announced h i s  hope t h a t  

i n t e l l i g e n t  r e g u l a t i o n  could occur  d e s p i t e  r ecen t  f a i l u re f i .  Hs saw a  c l e a r  

enunc ia t ion  o f  po l i cy  by both t h e  commission and t h e  Congress a s  a  v i a b l e  

f i r s t  s t e p  t o  improvement. Louis J a f f e  (1954) expanded t h e  " ine f f i c i ency"  

tl~emc by nrgulng t h a t  any d i s s a t i s f a c t i o n  wi th  r e g u l a t i o n  has  occurred be- 

cause  of t h e  lnhe ren t  s t r u c t u r a l  and p o l i t i c a l  c h a r a c t e r i s t i c s  of t h e  system. 

Ile concluded t h a t  much o f  what agenc ie s  do i s  t h e  p r e d i c t a b l e  consequence 

of t h e i r  broad and i l l - d e f i n e d  r egu la to ry  power. 

I n  a  s e r i e s  of p r e s c r i p t i v e  monographs, va r ious  a u t h o r s  proceeded t o  

d i s p l a y  f a i t h  i n  r egu la t ion .  Henry J .  F r i end ly  (1962) showed t h a t  due 
I 

process  c a r r i e d  t o  its extreme could a c t u a l l y  Lhwart "publ ic  i n t e r e s t . "  

Yet he  aff i rmed a d m i n i s t r a t i v e  agenc ie s  a s  a  v i t a l  p a r t  of t h e  s t r u c t u r e  

of American government. I n  r e a l i t y .  h i s  r e j e c t i o n  of nega t ive  c r i t i c i s m  

and c a l l s  f o r  a b o l i t i o n  was a n t i c i p a t e d  i n  t h e  reform-oriented works o f  

I .  Leo Sharfman (1931-37) on t h e  ICC, E.  Pendle ton Her r ing ' s  (1936) book on 

c a r e e r s  o f  f e d e r a l  commissioners,  and Robert E. Cushmon's (1941) massive 

s tudy o f  independent r e g u l a t o r y  commissions. 

While each o f  t h e  above works a r e  important  c o n t r i b u t i o n s ,  t h e i r  focus  

on "improvement" and "p resc r ip t ions"  s e e m s t o y i e l d  l i t t l e  a n a l y t i c a l  u t i l i t y  

o r  exp lana t ion .  Any theory of r e g u l a t i o n  i s  impl ied r a t h e r  t han  e x p l i c i t .  

P o l i t i c a l  s c i e n t i s t s  have pursued o t h e r  t l ~ e n ~ e s  i n  a d d i t i o n  t o  cap tu re .  

For example, t h e  premier  monograph was Marver Be rns t c in ' s  (1955) book, w- 
l a t i n g  Business  by Independent Commission. Surveying t h e  f i e l d ,  Be rns t e ln  

eva lua t ed  t h e  arguments f o r  and a g a i n s t  r e g u l a t i o n ,  coming down I ~ e a v i l y  on 

t h e  nega t ive  s i d e .  He argued t h a t  commissions pass  through a  r a t h e r  pre- 

d i c t a b l e  l i f e - c y c l e  begtnning wi th  exuberant  p rosecu t ion  o f  i t s  mandate and 

ending wi th  o s s i f i c a t i o n  and d e b i l i t y .  While Be rns t e in ' s  no t ion  o f  c a p t u r e  

a s  a  func t ion  of age  f e l l  s h o r t  i n  documentation, i t  p rov ides  ano the r  explan- 

a t i o n  t o  c a p t u r e  ( o t h e r  t han  t h e  agency s e l l i n g  o u t ) ,  and i t  s e t s  t h e  s t a g e  

f o r  reformers ,  such a a  Ralph Nader and o t h e r  economists i n  t h e  1960s. 

I n  h i s  "Dead Hand of Regulat ion,"  Jamea Q. Wilson (1971) argues  t l ~ a t  

r e g u l a t i o n  has  imposed c o s t s  w i thou t  compensative b e n e f i t s .  A f t e r  suppor t -  

i ng  t h e  S t i g l e r  no t ion  o f  cap tu re ,  a s  evidenced by l i m i t e d  e n t r y ,  r e s t r i c t e d  

compet i t ion,  and c ros s - subs id i za t ion ,  Wilson goes on t o  p o i n t  o u t  o t h e r  

r e g u l a t i o n  e f f e c t s  such a s  p r o t e c t i o n  of t h e  incompetent producer ,  h ighe r  

p r i c e s ,  d i s t o r t i o n s  i n  e f f i c i e n c y ,  i n fo rma l  u se  of d i s c r e t i o n .  confused ends 



and means, nnd t h c  non-reg~~lat lon-orieneation of commissions. Contrary  t o  

any cap tu re  theme. he concludes  t h a t  r e g u l a t i o n  is an  ad hoc, p a r t i c u l a r -  

i s L l c  p roces s ,  nc fec t ed  but  not  determined by a  po l i cy  h a b i t  o r  i n c l i n a t i o n  

w l ~ l c l ~  s u g g e s ~ s  t h n t  agenc ie s  w i l l  not  o p e r a t e  on t h e  b a s i s  of gene ra l  r u l e s  

nnd w i l l  go t o  some l eng ths  t o  avoid  developing r u l e s  s o  n s  t o  (1)  c o n t r o l  

uncc r tn ln ty  and (2)  nchieve n  d e s i r n b l e  s t a t e  o f  a f f a i r s  (Wilson, 1971). 

Bnldwln (1975) s p e c i f i e s  Wilson 's  d e s i r a b l e  s t a t e  of a f f a i r s  by postu- 

l a t i n g  t h n ~  governments c r e a t e  r egu la to ry  agenc ie s  t o  e f f e c t  ba rga ins  be- 

Lween c o c ~ f l i c t i n g  p a r t i e s  i n  such a  way a s  t o  prevent  Ll~e a l i e n a t i o n  o f  

any group and, i n  t u r n ,  i n s u r e  t h e  governmrnt 's r e - e l ec t ion .  Baldwln con- 

tends  t l l n t ,  once c r e a t e d ,  independent commisslons a t tempt  t o  pe rpe tua t e  

t h e i r  own e x i s t e n c e  by minimizing j u d i c i a l  appeal  p o s s i b i l i t i e s  and u t i l i z -  

i ng  s i d e  payments ( i n  t h e  form of s u b s i d i e s  o r  r e s t r i c t j o n  of e n t r y )  t o  

f a c i l i t a t e  agreement hetween Lhe c o n f l i c t i n g  p a r t i e s .  

The n t t r a c t l v e n e s s  of t hc  s t u d i e s  l i s t e d  above i s  s e l f - e v i d e n t .  

N l ~ i l e  they lock  on e x p l i c i t  methodology and t h e o r e t i c a l  u n i t y ,  they o f f e r  

f r e s h  a l t e r n n t i v e s  t o  t h c  pub l i c  i n t e r e s t  ve r sus  s e l f - i n t e r e s t  ( cap tu re )  

controversy.  In  odd i t i on ,  they l ead  t h e  way t o  a  r e fo rmula t ion  of thought  

obout Lhe r egu la to ry  process .  Th i s  r e fo rmula t ion  is b e s t  exempli f ied  by 

t h e  n ~ u l t i - d i s c i p l i n a r y  appronches t o  be  d i scussed  n e x t .  

Three mul t i -d i sc ip l inn ry  nppronches o f f e r  f r e s h  i n s i g h t s  i n t o  t h e  

phenomenon under review. I n  h i s  d i s c u s s i o n  of t h e  Ash Council r e p o r t .  

Roger No11 (1971) nrgucs t h a t  the  cause  of r e g u l n t i o n  problems a r e  a t  t h e  

very c o r e  of t h e  democrat ic  process .  Refut ing t h e  e r r o r s  by incompetence 

nppronch. No11 tokes  n  political-economy p e r s p e c t i v e  t h a t  contends t h a t  

p o l i t i c a l  behavior  can be expla ined and p red ic t ed  on t h e  b a s i s  o f  t h e  

e f f c c t a  of changes I n  p o l i c y  upon t h e  d i s t r i b u t i o n  OF weal th  and income. 

I 

Since r e g u l a t i o n  d e n l s  w i th  ques t ions  r e l a t i n g  t o  t h e  d i s t r i b u -  
' 

t i o n  o f  weal th  nnd income, i t  i s  an  obvious arena f o r  p o l i t i c a l  economy. * 

More s p e c i f i c a l l y ,  he a t t r i b u t e s  t h e  causes  of r e g u l a t i o n  f a i l u r e  t o  defec- 

t i v e  l e g i s l n t i o n ,  l a c k  o f  i n d i c n t o r s  of commission success  o r  f a i l u r e ,  and 

over-responsiveness  o f  commisslons t o  t h e i r  i n d u s t r y  a s  n  r e s u l t  o f  t h e  com- 

n ~ i s s i o n ' s  d e s i r e  not  t o  be ove r ru l ed  i n  en  appeal .  

Posner  (1974) a l s o  a t t empt s  t o  combine economic nnd p o l i t i c n l  t h e o r i e s  

of r e g u l a t i o n  by conceiving r e g u l n t i o n  a s  a  s e r v i c e  t o  be supp l i ed  t o  c f f ec -  

t i v e  i n t e r e s t  groups. His  theory d i s c a r d s  t h e  un t rue  assumption of p r i s t i n e  

v i r t u e  ( l . e . ,  p u b l i c  i n t e r e s t )  and r e p l a c e s  t h e  "capture" metnpl~or w i th  

supply and demnnd. Like  p o l i t i c n l  s c i e n t i s t s ,  he a rgues  t h n t  r e g u l n t i o n  

s e r v e s  t h e  p r i v a t e  i n t e r e s t s  of p o l i t i c a l l y  e f f e c t i v e  groups. Assuming 

(1) t h a t  coe rc ive  power o f  government con be used t o  confe r  vnlunble  bene- 

f i t s  o r  c o s t s  and ( 2 )  t h a t  theory o f  c a r t e l s  can ' exp lo in  supply and demnnd, 

Posner draws a t t e n t i o n  t o  economic r e g u l a t i o n  a s  a  product  a l l o c n t e d  v i a  

I supply and demand t o  groups who va lue  i t  t h e  most and who can pay t h e  c o s t s  

o f  o b t a i n i n g  i t .  

F i n a l l y ,  Graf ton (1975) exp ln ins  t l ~ e , c r e a t i o n  o f  f e d e r a l  agenc ie s  a s  

l a response t o  a  sudden s h i f t  i n  s o c i a l ,  economic, and/or  technologLcal 

change ( c a l l e d  SET nove l ty ) .  Using examples such a s  l abo r  unions ,  t h e  Great  

Depression, t h e  discovery of a tomic energy,  he contends  t h a t  t h e  process  i s  

one of concep tua l i za t ion  of t h e  r e l a t i o n  between t h e  novel ty  nnd t h e  socio-  

economic p o l i t i c a l  system. I n  t h e  cour se  of concep tua l i zn t ion ,  c o n f l i c t ;  

i n s u f f i c i e n t  e n t r e p r e n e u r i a l  development,  c r e a t i o n  of n n t u r a l  monopolies,  

use o f  p u b l i c l y  owned r e sources ,  and danger of nove l ty  d e s t r u c t i v e n e s s  o r e  

found t o  occur .  He concludes  t h a t  t h e  f i r s t  new agency p roposa l  a f t e r  con- 

c e p t u a l i z a t i o n  is a  r e l i a b l e  guide  t o  t h e  o rgnn izn t ion  s t r u c t u r e  and power 

of newly c r e a t e d  commissions. 



T l ~ l s  s e c t i o n  110s revlewed two mnin t h e o r i e s  of r e g u l a t i o n  and t h e  

major c o n t r i b u t i o n s  o f  va r ious  s o c i a l  s c i e n c e  d i s c i p l i n e s .  The a n a l y s t s  

suggests a t  l e a s t  fou r  conc lus ions .  

1. Nel ther  "publ ic  i n t e r e s t "  nor  "capture" complete ly  d e s c r i b e s  t h e  

American experience wi th  r e g u l a t i o n .  For one t h i n g ,  t h e r e  is cons ide rab le  

evidence t o  i n d i c a t e  both  exp lana t ions  a r e  v a l i d .  Secondly, no t ions  of 

pub l i c  i n t e r e s t  and cap tu re  ignore  o t h e r  important  determinants  of t h e  regu- 

l a t i o n  process  such a s  age,  t echno log ica l  n o v e l t i e s ,  o r  pol i t ica l -economic 

fo rces .  F i n a l l y ,  tlle weight of evidence from t h e  va r ious  d i s c i p l i n e o  seem5 

i ~ ~ c o n c l u s i v e ,  fragmentary, and ambiguous. 

2 .  Eacl~ d i s c i p l i n e  has  va r i ed  i n  i t s  method and focus .  Where h i s t o r i -  

nos. l e g a l  s c h o l a r s ,  and p o l i t i c a l  s c i e n t i s t s  have r e l i e d  on case  and qunsi- 

ca se  m a t e r i a l s ,  ecol~omists  have u t i l i z e d  q u a n t i t a t i v e  methodologies.  I n  

Lcrms of focus ,  h i s t o r i a n s  and p o l i t i c a l  s c i e n t i s t s  have pursued i s s u e s  per- 

t a i n i n g  t o  r e g u l a t i o ~ l  de t e rminan t s ;  economists sought  t o  exp la jn  e f f e c t s ;  

l e g a l  s c l ~ o l o r s  d i scussed  due p rocess ,  l eg i t lmacy ,  and reform. 

3. Eacl~ approach has  been un i -d i r ec t iona l .  That is, each d i s c i p l i n e  

has viewed r f g u l a t i o n  a s  e i t h e r  t h e  commission r e g u l a t i n g  t h e  i n d u s t r y  o r  

t he  indus t ry  "captur ing"  t h e  agency. I n  e i t h e r  ca se ,  e a r l i e r  ana lyses  

llnve ignored t h e  dynamic i n t e r a c t i v e ,  mutually-dependent m u l t i p l e  f o r c e s  

competing i n  a  t u rbu len t  environment (Emery and T r i s t .  1965) .  

4 .  There is  a  need f o r  an i n t e g r a t e d  approach (Zald ,  1978) which can 

p u l l  t oge the r  v a r i a b l e s  from t h e  va r ious  d i s c i p l i n e s  i n  a  way t h a t  provides  

a  c l e a r e r  and more r e a l i s t i c  d e s c r i p t i o n  and exp lana t ion  of t h e  r e g u l a t o r y  

Process .  What t h i s  review has  a t tempted t o  show, i n  o t h e r  words, is  t h a t  

spcnking of cap tu re  i s  t o  avoid  r e s p o n s i b i l i t y  f o r  d i s t i n g u i s h i n g  between 

r egu la to ry  f a i l u r e  which indeed may be brought on by t h e  power of t h e  regu- 

l a t e d  i n d ~ ~ s t r y  and r egu la to ry  hehavior  which i s  a f f e c t e d  by o t h e r  important  

determinanLs. 

The chap te r  which fo l lows  a t t empt s  t o  respond t o  t h e s e  c o n c l u s i o ~ ~ s  

U 
by e v a l u a t i n g  t h e  r e l a t i o n s h i p  between r e g u l a t i o n  and t h e  s o c i o l o g i c a l  

process  c a l l e d  s o c i a l  c o n t r o l .  A f t e r  d i s c u s s i n g  t h e  gene ra l  prdi,lcm 

of r e g u l a t i o n ,  t h e  argument w i l l  be t l la t  economic r e g u l a t i o n  can be 

r e a l l y  s een  a s  a  s p e c i a l  c a s e  o f  s o c i a l  c o n t r o l  and thus  amenbble t o  a  

whole h o s t  of o t h e r  concep t s  o f  a  d i s t i n c t l y  s o c i o l o g i c n l  f l a v o r .  



CIIAPTER I1 

FRAMEWORK FOR THE ANALYSIS OF REGULATORY SETTINGS 

Regulat ion a s  a  S p e c i a l  Case of S o c i a l  Con t ro l  

Kuch (1974: 340) r e f e r s  t o  r e g u l a t i o n  a s  t h e  p rocess  by which a  

govcrnmentol r egu la to ry  commission imposes r u l e s ,  i n s t r u c t i o n s ,  procedures ,  

and a t t e n t i o n  on a  c e r t a i n  market.  He s t a t e s  t h a t  r e g u l a t o r y  bodies  o f t e n  

l ~ a v c  t h e  powcr t o  r e g u l a t e  v i r t u a l l y  every type of economic v a r i a b l e  i n -  

c lud ing  markct e n t r y ,  t h e  p r i c e ,  q u a n t i t y ,  and q u a l i t y  of a  product ,  and 

even t l ~ e  r i g h t  t o  go ou t  of business .  1 

At i t s  incep t ion ,  r e g u l a t i o n  was designed t o  s e r v e  many purposes .  
/' 

I n  a d d l t l o n  t o  t h e  t r a d i t i o n a l  economic r a t i o n a l e s  of i n s u r i n g  economies of 

s c a l e ,  r e s t r a i n i n g  t h e  in su rgen t  monopol is t ,  p r even t ing  u n f a i r  p r i c e  discr im- 

i n a t i o n ,  and d i scourag ing  c u t t h r o a t  compet i t ion,  r egu la t i cm t;as been i n t r o -  

duced t o  o b t a i n  s o c i a l  goa l s  such a s  s u b s i d i z i n g  s e r v i c e  t o  s p e c i a l  groups 

(transportation), reg iona l  p lanning and development (power), and consumer 

p r o t e c t i o n  a g a i n s t  f u t u r e  con t ingen t  c la ims ( in su rance ) .  

S ince  t h e  c r c a t i o n  of t h e  I n t e r s t a t e  Commerce Commission (ICC) i n  

1887, tlic government's r egu la to ry  appa ra tus  s y s t e m a t i c a l l y  has  i n j e c t e d  

i t s c l f  i n t o  v i r t u a l l y  every a s p e c t  o f  American l i f e . 2  Under t h e  p re sen t  

i n t e r p r e t a t i o n  o f  t h e  U.S. C o n s t i t u t i o n ,  an  indus t ry  may be sub jec t ed  t o  

pub l i c  r egu la t ion  wl~cn i t s  a c t i o n s  a r e  found t o  be  "c lothed wi th  a  p u b l i c  

i n t e r e s t . "  Eloreover, t h e  criterion is  s o  broad t h a t  no indus t ry  is immune I 
froin r egu la to ry  c o n t r o l  once t h e r e  is a  s t r o n g  mandate f o r  i t s  r e g u l a t i o n  

(Scherer ,  1970). 

h a t e r i a l  f o r  t h i s  chap te r  was drawn from Berger ' s  (1978) unpublished 
dissertation. 

'see Weidenbaum (1975) f o r  a  d i s c u s s i o n  on t h e  ex tens lveness  of regula-  
t o ry  r e l a t e d  expend i tu re s  and Weaver (1977) on r egu la to ry  pe rvas iveness .  
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Yet ,  f o r  a l l  i t s  p e n e t r a t i o n  i n t o  American s o c i e t y ,  r egu la t ion  is a  

paradox. On t h e  one hand, t h e  growth of r e g u l a t i o n ,  a s  an American i n s t i t u -  ,, 

t i o n ,  imp l i e s  i t  s e r v e s  some b a s i c  need i n  s o c i e t y .  At t h e  same time. 

r e g u l a t i o n  i s  fundamentally a t  va r l ance  wi th  t h e  b a s i c  assumptions under- 

l y i n g  t h e  American political system (Schuck, 1975) .  American s o c i e t y ,  f o r  

example, is rooted i n  u t i l i t a r i a n  i d e a l s  about  t h e  r e l a t i o n  between c i t i z e n  

and s t a t e .  These i d e a l s  assume t h a t  vo lun ta ry  t r a n s n c t i o n s  i n  t h e  market 

p l a c e  a r e  b e n e f i c i a l  t o  i n d i v i d u a l s  (o therwise  they would no t  engage i n  tliem) 

and, i n  t u r n ,  b e n e f i t  t h e  l a r g e r  s o c i e t y .  By s p e c i f y i n g  and l i m i t i n g  Llle 

terms under which t h e s e  exchanges t ake  p l a c e ,  r e g u l a t i o n  s u b s t i t u t e s  i t s  

judgment f o r  t h e  judgment of i n d i v i d u a l s  and thereby t h r e a t e n s  t h e  very 

foundat ion of a  democrat ic  s o c i e t y .  

I n  r e a l i t y ,  t h i s  paradox becomes more unders tandable  when one conceives  

r e g u l a t i o n  a s  an  uneasy compromise between two " ideal"  p roces ses  by which 

s o c i a l  o r g a n i z a t i o n s  coord ina t e  t h e  economic a c t i v i t i e s  of l a r g e  groups. 

These two types  a r e  c e n t r a l i z e d  planning and t h e  f r e e  market.  Cen t r a l i zed  

planning,  on t h e  one hand, r e f e r s  t o  t h e  a l locaL ion  p rocess  whereby produc- 

t i o n  and d i s t r i b u t i o n  d e c i s i o n s  a r e  made by a  government u n i t  and cnforced 

by t h e  d i r e c t  u se  of coe rc ion .  The f r e e  market type,  by c o n t r a s t ,  l a  t h e  

coord ina t ion  p rocess  which a l l o c a t e s  economic d e c i s i o n s  no t  t o  some c e n t r a l  

a u t h o r i t y ,  bu t  r a t h e r  t o  t h e  a c t u a l  p a r t i c i p a n t s  i n  t h e  market p l ace .  

Furthermore, r a t h e r  t han  coercion a s  t h e  b a s i s  of d e c i s i o n  enforcement,  

t h e  market techniques  r e s t s  on t h e  p ropos i t i on  t h a t  vo lun ta ry  exchanges 

between informed p a r t i e s  can b r i n g  about  a  d e s i r e d  degree  o f  coo rd ina t ion  

wi thout  t h e  use  o f  coercion.  Regulat lon,  i t  seems, i nco rpora t e s  some o f  

t h e  e lements  of both  types  and thus  s t a n d s  between them a s  n  t h i r d  n l loca -  

t i o n  process .  

The problem of r e g u l a t i o n ,  t h e r e f o r e , i s t h e  presence of simultnneoua 

f o r c e s  which a tand i n  c o n t r a d i c t i o n  t o  each o t h e r .  On t h e  one hand, t h e  



process  of r egu la t lon  a t t empt s  t o  s o l v e  t h e  problems o f  complex t echno log ie s ,  

co rpo ra t e  inflexibility, and monopol is t ic  a c t i o n s  hy c e n t r a l i z e d  planning.  

Yet, i n  t h e  process ,  t h e  government's r egu la to ry  appa ra tus  reduces  i n d i v i d u a l  

freedom and I n f r i u g e s  on t h e  very co re  o f  t h e  f r e e  e n t e r p r i s e  system. 

The d e p ~ h  of t h i s  value  dilemma should no t  be  underes t imated.  The 

cllolcc 1s beLween freed on^ and some degree  of o r d e r .  I f  t h e  i n d i v i d u a l  con- 

sumer and co rpora t e  e n t i t y ,  f o r  example, d e s i r e  maximum freedom (and hence 

no government i n t e r v e n t i o n )  t h e  consumer must be prepared t o  cxpc r i enc r  

monopoly s e l l e r s ,  dangerous foods o r  d rugs ,  and in su rance  compnnies which 

l eave  t h e i r  po l i cy  ho lde r s  unprotected when d i s a s t e r  s t r i k e s .  The co rpora t e  

cnL i ty ,  by Lhe same token, musL a l s o  be ready t o  f ace  p r i c e - c u t t i n g  competi- 

t o r s ,  o b s o l e t e  t echno log ie s ,  and t h e  r i s k  of bankruptcy. By c o n t r a s t ,  i f  

tllc individual consumer and corporaLe e n t i t y  d e s i r e  maximum o r d e r  nnd pre- 

d l c L a b I l i t y  ( t o  t h e  e x t e n t  p o s s i b l e ) ,  t h e  former must be prepared t o  r e l i n -  

q u l s l ~  somc degree  of pe r sona l  freedom and t h e  l a t t e r  must concede some of 

Lllc i d c a l s  of tlle f r e e  l ~ r k e t  system. 

Up u n t i l  now, t h e  d i scuss ion  has  focused on t h e  problem o f  r egu la t ion .  

E x p l i c i t  In t h e  m a t e r i a l  was a  b r l e f  a n a l y s i s  of r e g u l a t i o n  i n  t h e  economic 

domnln. I t  is c l e a r ,  however, Lhat t h e  process  of r e g u l a t i o n  is r e l e v a n t  

t o  s e v e r a l  l e v e l s  of a n a l y s i s .  C l ~ i l d r e n ' a  behavior ,  f o r  example, i s  r e g u l a t -  

ed by t h e i r  pn ren t s .  S tuden t s  a r e  prevented from d i s r u p t i n g  t h e  classroom. 

Workers a r c  coordinated by t h e i r  managers, and s o c i e ~ y ' s  c r i m i n a l s  a r e  

r egu la t ed ,  t o  some e x t e n t ,  by s o c i e t a l  laws and s o c i a l  c o n t r o l  agen t s  ( i . e .  

t he  p o l i c c ) .  Thus, wh i l e  tl le Lerm economic r e g u l a t i o n  r e f e r s  s p e c i f i c a l l y  

t o  t h e  r e l a t i o n s h i p  between a  government e n t i t y  and a  p a r t i c u l a r  i n d u s t r y ,  

a t  n  more gene ra l  l e v e l ,  t l ~ e  Lerm r e g u l a t i o n  f a l l s  under t h e  s o c i o l o g i c a l  

process  o l  s o c l a l  c o n t r o l .  The next  s e c t i o n  nLLempts t o  show t h a t  govern- 

nlcntal regulaLion is  r e a l l y  a  s p e c i a l  ca se  of t h e  p rocess  of s o c i a l  c o n t r o l  

and hence, p n r t l c u l a r l y  amenable t o  a n a l y s i s  from a  s o c i o l o g i c a l  po in t  o f  view. 

The t o p i c  of s o c i a l  c o n t r o l  has  a  l ong  h l s t o r y  i n  t h e  f i e l d  o f  

sociology ( see  Janowitz .  1975 f o r  an ex tens ive  review o f  t h i s  l i t e r a t u r e ) .  '* 

Conceived l a r g e l y  t o  r e f u t e  economic t h e o r i e s  o f  s e l f - i n t e r e s t ,  soc io lo -  

g i s t s  have used t h e  term t o  e x p l a i n  how a  s o c i e t y  ma in ta ins  o r d e r  on t h e  

one hand, wh i l e  pe rmi t t i ng  some degree  o f  s o c i a l  change on t h e  o t h e r  ( E l l i s ,  

1971). This  s e c t i o n  w i l l  d e f l n e  t h e  concept.  a r t i c u l n t e  t h r e e  s t a g e s  I n  t h e  

c o n t r o l  p roces s ,  and d i s t i n g u i s h  two b a s i c  types .  

Janowitz  (1975: 82) d e f i n e s  s o c i a l  c o n t r o l  a s  t h e  process  by wl~ ich  n  

s o c i e t y  r e g u l a t e s  i t s e l f  according t o  d e s i r e d  p r i n c i p l e s  o r  va lues .  S ince  

August Comte, t h e  concept  has  expla ined t h e  way s o c i a l  o r g a n i z a t i o n s  d e a l  

w i th  t h e  r e l a t i o n s h i p  between d i s i n t e g r a t i n g  f o r c e s ,  such a s  i n d u s t r i a l i z a -  

t i o n  i n  Comte's c a s e ,  and t h e i r  u l t i m a t e  impact on t h e  p r e v a i l i n g  s o c i o l  

o r d e r .  

Janowitz t r a c e s  t h e  usage o f  t h e  concept .  Wllile t h e  term supp l l cd  a  

b a s i s  f o r  i n t e g r a t i o n  and r e sea rch  u n t i l  t h e  19409, a f t e r  World War 11 tile 

con tex t  of s o c i a l  c o n t r o l  came t o  r e f l e c t  t h e  more s p e c i a l i z e d  i n t e r e s t s  of 

I s o c i o l o g i s t s  concerned wi th  i n s t i t u t i o n s  t h a t  d e a l t  w i th  s o c i a l l z a t l o n  and 

i r e - s o c i a l i z a t i o n  p rocesses  (mental h o s p i t a l s ,  f o r  example).  I n  t h e s e  c a s e s ,  

s o c i a l  p sycho log i s t s  and s o c i o l o g i s t s  narrowed t h e i r  inquiries t o  t h e  cn- 

forcement of norms i n  t h e  i n s t i t u t i o n n l  s e t t i n g  and r e l a b e l e d  " soc ln l  

con t ro l "  n s  " soc i a l  r egu la t ion . "  

Th i s  temporary narrowing of t h e  term d i d  not  d i s p l a c e  i ts c l a s s l c a l  

use. however. Janowitz  (1975: 96-104) shows t h a t  s i n c e  1945 s o c i a l  c o n t r o l .  

i n  i ts b roades t  p o s s i b l e  con tex t ,  has  cont inued t o  appear  and reappear  I n  

t h e  s o c i o l o g i c n l  l i t e r a t u r e .  He concludes  Lhat wllile some s o c i o l o g l s t s  

have transformed t h e  focus  of t l le term, t h e  t r a d l t i o n n l  use has  p e r s i s t e d  

a s  a  r e s u l t  of its i n e v i t a b l e  r e l a t i o n  t o  t h e  p o l i t i c a l  p roces ses  n t  a  

s o c i e t a l  l e v e l .  



The mnJor advance i n  t h e  i n t e l l e c t u a l  h i s t o r y  o f  s o c i a l  
c o n t r o l  110s been i t s  l i nkages  t o  t h e  p o l i t i c a l  process  
and t o  t h e  c r i s l s  of " p o l i t i c ~ l  l eg i t imacy  ." Those 
l l nkages  can be accomplished, not  by means o f  a  s o c i o l -  
o g i c a l  reduct ionism,  bu t  by a  r ecogn i t i on  of t h e  houn- 
d o r i e s  of p o l i t i c a l  i n s t i t u t i o n s  and t h e  "supremacy" 
of p o l i t i c s  i n  an advanced i n d u s t r i a l  s o c i e t y  (Janowitz ,  
1975: 106) .  

One can a sk ,  l~ow do s o c i e t i e s  r e g u l a t e   individual.^? llow do s t r e e t  

gangs mainta ln  group cohesion? How does  s o c l e t y  c o n t r o l  i ts educa t iona l  

i o u t t t u t i o n s ?  At t h e  h e a r t  of t h e  answer t o  t h e s e  ques t ions  i s  t h e  p roccss  

of s o c l n l  c o n t r o l .  This  p roces s  can be broken i n t o  t h r e e  s t a g e s :  promul- 

gatLon of normative s t a n d a r d s ,  s l ~ r v c i l l a n c e  o f  performance, and c o r r e c t i o n  

of observed deviation. Each s t a t e  is d i scussed  b r i e f l y  i n  t u rn .  

The s o c l n l  c o n t r o l  p roces s  begins  w i th  t h e  promulgation of norms 

( r u l e s )  r ega rd ing  some behav io ra l  s t anda rd .  Informed by t h e  p a r t i c u l a r  

va lues  of t h a t  s o c l n l  o r g a n i z a t i o n ,  t h e  f i r s t  s t a g e  e s t a b l i s h e s  t h e  minimum 

l c v c l  of hchnvior t h a t  i s  ncccptnble .  Speed l i m i t s  on i n t e r s t a t e  highways, 
I 

f o r  example, a r e  s c t  a t  55 mph, room temperatures  a r e  s e t  a t  65 deg res s ,  o r  i 
a n t i t r i ~ s t  lnws a r c  passed t o  prevent  i n t e r f i r m  c o l l u s i o n .  

For s o c l o l  c o n t r o l  t o  proceed, however, t h e  e x i s t e n c e  of a  r u l e  is 

not  cnougl~. The second s t a g e  invo lves  t h e  s u r v e i l l a n c e  of behavior  by a  

s o c i n l  c o n t r o l  agen t  t o  determine whether o r  no t  t h e  p re sen t  performance 

conforms t o  t h e  normative s londnrd.  Thus, s t a t e  t roope r s  u se  r ada r  t o  

dcLcct speede r s ,  a  t l ~ e r m o s t a t  compares t h e  temperature  i n  t h e  room wi th  

t h e  e s t a b l i s l ~ e d  s e t t i n g ,  and t h e  J u s t i c e  Department r e c e i v e s  "hot t i p s "  I 

from u n i d e n t i f i e d  sou rces .  / j 
I f  behnvlor conforms t o  t h e  normative s t a n d a r d ,  we say  t h e  i n d i v i d u a l  

o r  o rgan iza t ion  has  i n t e r n a l i z e d  t h e  norm. I f ,  on t h e  o t h e r  hand, we ob- 

s e r v e  a  dev ln t ion  ( a  gap) between t h e  d e s i r e d  behavior  and t h e  normative 

s t anda rd ,  t h e  f i n a l  s t a g e  i n  t h e  s o c i a l  c o n t r o l  p roces s  is invoked, namely, 

corrccLlon a c t i v l t i c a .  
I 

I n  t h i s  t h i r d  s t a g e ,  t h e  s o c i a l  c o n t r o l  agent  a t t empt s  t o  r e s o l v e  t h e  

discrepancy between a c t u a l  performance and t h e  e s tob l i ahed  norm t l ~ r o u g l ~  t h e  -* 

use of s a n c t i o n s  (rewards and punishments).  I n  t h i s  s t a g e .  f o r  i n s t a n c e ,  

s t a t e  t roope r s  may i s s u e  t i c k e t s ,  t h e  thermosta t  may k i c k  on t o  warm up t h e  

room, and t h e  J u s t i c e  Department may i n i t i a t e  c o u r t  proceedings ,  whlch 

even tua l ly  l ead  t o  i n j u n c t i v e  r e l i e f .  The r e s o l u t i o n  of t h i s  d e v i a t i o n ,  on 

t h e  o t h e r  hand, may a l s o  b r i n g  normative expec ta t ions  c l o s e r  t o  t h e  p re sen t  

behavior .  The r e l a x a t i o n  o f  mari juana lnws. f o r  example, is a  good l l l u a -  

t r a t i o n  of how norms o f t e n  change t o  conform t o  a c t u a l  behavior  r o c l ~ e r  than 

v i c e  ve r sa .  

Thus, i n  any s o c i a l  o rgnn iza t ion ,  t h e  purpose of s o c i a l  c o n t r o l  is t o  

encourage conformity .  S o c i o l o g i s t s  a rgue  t h a t  t h e s e  i n t e r n a l i z e d  norms and 

va lues  a r e  t h e  b a s i s  o f  s o c i n l  o rde r :  people ,  i n  e f f e c t  p o l i c e  themsclvcs. 

Yet, i t  is recognized t h a t  s o c i a l  c o n t r o l  is never  p e r f e c t .  Rules may be 

inappropr i a t e ,  s u r v e i l l a n c e  by c o n t r o l  agen t s  may be l i m i t e d ,  and c o r r e c t i o n  

p o s s i b i l i t i e s  may be seve re ly  c i rcumscr ibed by law o r  custom. 

S o c i o l o g i s t s  u s u a l l y  d i s t i n g u i s h  between formal  and in fo rma l  mcchnn- 

isms of s o c i a l  c o n t r o l .  Formal mechanisms a r e  t hose  o rgan iza t ions  and r o l e s  

s p e c i f i c a l l y  des igna ted  by s o c i e t y  t o  en fo rce  conformity .  These inc lude  

o r g a n i z a t i o n s  such a s  t h e  p o l i c e  depar tment ,  t h e  c o u r t s ,  and mental h o s p i t n l s .  

Occupat ional  r o l e s  such a s  p s y c h i a t r i s t s ,  t e a c h e r s ,  m i n i s t e r s ,  and s o c i a l  

workers a l s o  f a l l  i n t o  t h i s  ca t egory .  

Informal  s o c i a l  c o n t r o l  mecbnnisms, by c o n t r a s t ,  a r e  l e s s  i n s t i t u t i o n a l -  

i zed  and r e f e r  t o  t hose  a c t i o n s  by e lements  who a r e  no t  ves t ed  by s o c i e t y  wi th  

t h e  s o c i a l  c o n t r o l  func t ion .  A s i l e n t  s t a r e  from a  l o v e r ,  o  j u l c y  b i t  o f  

goss ip  i n  o  pee r  group, and a  v e r b a l  t h r e a t  of a  manager -- a s  wcll no a  smi l e ,  

good grades  i n  s choo l ,  and o t h e r  rewards f o r  conformity -- a r e  everyday mcchnn- 

i s m s  o f  i n fo rma l  s o c i a l  c o n t r o l .  



T l ~ e  ques t ion  f o r  t h i s  chap te r  i s  t o  what e x t e n t  i s  economic regula-  

t i o n  a  s p e c i a l  ca se  o f  s o c l n l  c o n t r o l .  A t  f i r s t  b lush ,  t h e  f a c t  t h a t  t h e  

government i s  mandated t o  r e g u l a t e  e n t r y ,  p r i c e s ,  and product q u a l i t y ,  f o r  

example, sugges t s  thaL economic r e g u l a t i o n  belongs  i n  t h e  domain of t h e  

economist who s t u d l e s  economlc v a r i a b l e s  o r  t h e  p o l i t i c a l  s c i e n t i s t  who 

s ~ u d i e s  p o l i t i c a l  dimensions. 

Based on t h e  above d i scuss ion ,  however, an e q u a l l y  s t r o n g  c a s e  can be 

made f o r  t h e  concept ion of cconon~ic r e g u l a t i o n  a s  a  s p e c i a l  ca se  of s o c i a l  

conLrol.  F i r s t .  Janowitz (1975) has  de f ined  s o c i a l  c o n t r o l  a s  t h e  p rocess  

by which a  s o c i e t y  r e g u l a t e s  i t s e l f  according t o  d e s i r e d  p r i n c i p l e s  o r  

va lucs .  Economic r e g u l a t i o n ,  by Lhe same token,  i s  t h e  process  by which a  

government agency r e g u l a t e s  an i n d u s t r y  acco rd ing  t o  c u r r e n t  va lues  about  

t h e  a p p r o p r i a t e  mix of compet i t ion and monopoly i n  t h a t  i n d u s t r y .  

Second, a l though economic r e g u l a t i o n  o f t e n  occurs  a t  a  s t a t e  o r  l o c a l  

l e v e l ,  wh i l e  s o c i a l  c o n t r o l  i s  u s u a l l y  r e se rved  f o r  s o c i e t y ' s  r e l a t i o n s h i p  

t o  Its lnd iv ldun l  members, Janowitz  (1975) has  a l s o  shown t h a t  s o c i a l  c o n t r o l  

l ~ n s  been narrowed by s o c i a l  p sycho log i s t s  t o  encompass socialization a c t i v i -  

t i c s .  Thus, t h e  precedent  e x i s t s  f o r  use of t h e  concept a t  varying l e v e l s  of 

a n a l y s i s .  

Third ,   he d i s c u s s i o n  on t h e  t h r e e  s t a g e s  o f  s o c i a l  c o n t r o l ,  namely, 

norm promulgation, performance s u r v e i l l a n c e  and t h e  c o r r e c t i o n  of dev ia t ion .  

a r e  equnl ly  a p p l i c a b l e  t o  t h e  a c t i v i t i e s  of a  government agency. Regulators ,  

f o r  cxample, c r e a t e  r e g u l a t i o n s  and codes which e s t a b l i s h  behav io ra l  s t an -  

dards  f o r  an i n d u s t r y .  Next, t h e  e x t e n t  of economic conformity i s  surveyed 

by t h e  regulaLor  v i a  s p e c i a l l y  t r a i n e d  examiners,  t h e  e v a l u a t i o n  of d a t a  sub- 

mlt ted  by memhers of t h e  i n d u s t r y ,  and/or  p e r i o d i c  a u d i t s .  F i n a l l y ,  when a  

d e v i a t i o n  is uncovered, r e g u l a t o r s  o f t e n  punish t h e  dev ian t  t h roug l~  t h e  use  

of adverse  p u b l i c i t y ,  open hea r ings ,  f i n e s ,  o r  l i c e n s e  r evoca t ions .  Thus. 

t h e  s t a g e s  of t h e  p rocess  a r e  complete ly  p a r a l l e l .  

F i n a l l y ,  economic r e g u l a t i o n  by a  r e g u l a t o r y  agency can be  viewed a s  ,- 

a  formal mechanism of s o c i a l  c o n t r o l .  That is. i t  can be conceived a s  an  

o rgan iza t ion  s p e c i f i c a l l y  des igna ted  by s o c i e t y  t o  en fo rce  conformity  i n  

t h e  economic domain. T h i s  is no t  t o  sugges t ,  however, an  absence of a  gov- 

ernment agency means t h a t  economic a c t i v i t i e s  go unregula ted.  To t h e  con- 

t r a r y ,  t h e  e x i s t e n c e  o f  t h e  i n v i s i b l e  hand i n  t h e  market p l a c e ,  a s  w e l l  a s  

a  whole hos t  of o t h e r  f o r c e s ,  suggest  t h e r e  w l l l  always he some type o f  

mechanism t o  o b t a i n  economic o r d e r  on t h e  one hand and change on t h e  o t l ~ e r .  

I f  t h i s  argument is pe r suas ive ,  t hen  t h e  a n a l y s i s  o f  economlc regula-  

t i o n  should be  p a r t i c u l a r l y  amenable t o  t h e  concep tua l  t o o l s  of sociology.  

The next  s e c t i o n ,  t h e r e f o r e ,  d i s c u s s e s  t h e  c o n t r i b u t i o n  of soc io logy  

towards a  g r e a t e r  unders tanding o f  economic r e g u l a t i o n .  

Mapping t h e  Regulatory Environment 

With very few excep t ions  (Wiley and Zald, 1968; Joskow, 1973, Hed- 

fo rd ,  1962; C u t l e r  and Johnson, 1975; Graf ton,  1975), t h e  boundary problem 

of r e g u l a t i o n  (McKie, 1970) has  been d e l i n e a t e d  a s  e i t h e r  t h e  economic 

" i n v i s i b l e  hand" of t h e  market p l a c e  on t h e  one hand, o r  t h e  more " v i s i b l e "  

i n e f f i c i e n t  i n t e r v e n t i o n  o f  t h e  independent r e g u l a t o r y  commissions, on t h e  

o t h e r .  I n  a  r evo lu t iona ry  p e r s p e c t i v e  f o r  h i s  time. Merle Fainsod (1940) 

looked a t  whether a d m i n i s t r a t i v e  agenc ie s  could have any f o r c e  and e f f e c t .  

wh i l e  a l s o  sugges t ing  an  i n q u i r y  i n t o  o t h e r  i n s t i t u t i o n a l  f o r c e s  and i n t e r e s t  

p r e s s u r e s  t h a t  might a f f e c t  t h e  s o c i a l  c o n t r o l  p roces s .  I n  an a t t empt  t o  

extend Fa insod ' s  po in t .  Redford (1962. 1969) pos tu l a t ed  an  e c o l o g i c a l .  ana- 

tomical ,  and phys io log ica l  p e r s p e c t i v e  t o  r e g u l a t i o n .  Though h i s  app roac l~  

s u f f e r s  from t h e  b i o l o g i c a l  metaphor, i t  n e v e r t h e l e s s  expanded t h e  boilndaries 

of s o c i a l  c o n t r o l  t o  i nc lude  both  formal and in fo rma l  s t r u c t u r e s  and pro- 

c e s s e s  t h a t  u l t i m a t e l y  a f f e c t  economic behavior .  F i n a l l y ,  i n  an a t t empt  t o  



r ed res s  t he  balance,  Zald (1978) pointed ou t  both t h e  v i s i b l e  and i r ~ v i s l b l e  

a s p e c t s  of c o n t r o l .  The c u r r e n t  e s say  extends  t h e  work of Fainsod,  Redford, 

and Zald by assuming t h a t  a  r e a l i s t i c  pe r spec t ive  on s o c i a l  c o n t r o l  must go 

beyond t h e  narrow a n a l y s i s  of t l ~ e  market p l a c e  o r  a d m i n i s t r a t i v e  agency t o  

i nc ludc  a  whole a r r a y  of s t r u c t u r e s  t h a t  f a sh ions  t h e  scope,  c o n t e n t ,  pro- 

c e s s ,  and outcomes of s o c i a l  c o n t r o l  d e c i s i o n s .  

A promisinp. way t o  s tudy  t h e s e  s t r u c t u r e s  i s  t o  i s o l a t e  them i n  t h e  

Form of a  map and s e e  how they c o n t r i b u t e  individually t o  t h c  s o c i a l  c o n t r o l  

process .  One such s t r u c t u r e ,  f o r  example, i s  t h e  media. By emphasizing 

consumerism, t he  media may mob i l i ze  a d d i t i o n a l  p o l i t i c a l  r e sou rces  t h a t  

b r ing  p re s su re  on companies t o  lower in su rance  r a t e s  (Denenberg, 1972). I n  

t h i s  way, t h e  media p l ays  an important  r o l e  i n  s o c i a l  c o n t r o l  p roces s  and 

might vary i n  i t s  potency according t o  t h e  e x t e n t  t o  which i t  o f f e r s  space 

t o  Lssues, i n v e s t i g a t i o n s ,  o r  even t s  p e r t a i n i n g  t o  economic behavior .  The 

ccnLral  argument of t l ~ i s  c h a p t e r ,  t hen ,  i s  t h a t  t h e  unders tanding o f  s o c i a l  

c o n t r o l  i s  p o s s i b l e  only  through a n a l y s i s  of a  whole a r r a y  of s t r u c t u r e s  i n  

whlch t h e  p rocesses  o f  s o c i a l  c o n t r o l  o p e r a t e s .  To support  t h e  argument,  

t h c  s t r u c ~ u r c s  of s o c i a l  c o n t r o l  a r e  d iv ided  i n t o  c o n t e x t u a l ,  i n t e n t i o n a l ,  

and informal  c o n t r o l  agen t s  which vary i n  t h e i r  p o t e n t i a l  and capac i ty  t o  

c o n t r o l  i n s t i t t ~ t i o n a l  sLreams o f  s o c i a l  a c t i o n  (Thompson, 1967) .  

Contextual  Elements 
t 

C o n t e x t ~ ~ a l  e lements  may be de f ined  a s  t hose  a s p e c t s  of t h e  s o c i a l  ! 

system which r e g u l a t e  behavior i n  some way. The b a s i c  c o n t e x t u a l  e lements  

may be c l a s s i f i e d  a s  technology and r e sources ,  c u l t u r a l  norms and b e l i e f  

systems. s o c i e t a l  i n s t i t u t i o n s ,  and s t r a t i f i c a t i o n  systems. 

1. Technology and r e sources  

Tect~nology incl.udcs t h e  t e c l ~ n i q u e s  used t o  t ransform raw m a t e r i a l s  i n t o  

f in i shed  goods o r  s e r v i c e s  and manager ia l  p r a c t i c e s  employed t o  coord ina t e  

human a c t i v i t i e s .  For example, t h e  discovery of a tomic energy r equ i r ed  new 

s t r u c t u r e s  o f  s o c i a l  c o n t r o l  t o  r e g u l a t e  t h i s  n~v&.~henomenon (Graf ton,  - 
1975). Likewise, u n f a i r  manager ia l  p r a c t i c e s  l e d  t o  t h e  i n c r e a s i n g  in su r -  

gence of unions and t h e  format ion of t h e  NLRB. Resources, on t h e  oLher 

hand, a r e  both  m a t e r i a l  and f i n a n c i a l  and inc lude  s p e c i a l  commodities such 

a s  a i r  space. The e f f e c t  of r e sou rces  on s o c i a l  c o n t r o l  s t r u c t u r e s  was 

d rama t i ca l ly  shown dur ing  t h e  o i l  c r i s i s  o f  t h e  middle 70s. When o i l  rc- 

s e r v e s  dec l ined ,  t h e  FF'C r e s o r t e d  t o  r a t i o n i n g  and s p e c i a l  p o l i c i e s  t o  l i m i t  

o i l  usage. When petroleum r e s e r v e s  were i n  more c e r t a i n  supply,  r e s t r i c t i v e  

s o c i a l  c o n t r o l  p o l i c i e s  were r e l axed .  

2. C u l t u r a l  norms and b e l i e f  systems 

C u l t u r a l  norms a r e  p r e f e r r e d  behaviors  o r  ou tpu t  s t a t e s ,  depa r tu re  

from which c a l l s  f o r t h  s a n c t i o n s  (Zald ,  1978). For i n s t ance .  American so- 

c i e t y  suppor t s  a  norm t h a t  a f f i r m s  t h e  s e p a r a t i o n  of church and s t a t e .  Th i s  

norm d i r e c t s  t h e  government, through i t s  r e g u l a t o r y  machinery. t o  t ake  s t e p s  

t o  i n s u r e  an  absence of a  c e r t a i n  kind of p raye r  i n  t h e  pub l i c  schools .  

Likewise, b e l i e f  systems determine,  t o  a  l a r g e  e x t e n t ,  t h e  way 111 which 

s o c i a l  c o n t r o l  ope ra t e s .  For example, Lhe American ideology does  no t  permit  

t h e  s t a t e  Lo use  f o r c e  o r  coe rc ion  i n  s e t t l i n g  d i s p u t e s  except  i n  extreme 

emergencies (e .g . ,  t h e  Memphis P o l i c e  and Fireman's S t r i k e ) .  In  c o n t r a s t ,  

t o t a l i t a r i a n  systems i d e o l o g i c a l l y  a f f i r m  both  i n c e n t i v e s  and f o r c e  t o  

ach ieve  s o c i a l  o r d e r  (Bendix, 1956). 

3. S o c i e t a l  i n s t i t u t i o n s  s t r a t i f i c a t i o n  systems 

S o c i e t a l  i n s t i t u t i o n s  encompass s t and ing  arrangements w i t h i n  s o c i e t y  

which h e l p  t o  o r d e r  i ts a f f a i r s  (Redford, 1969). Examples i nc lude  t h e  

family ,  r e l i g i o n s ,  and educa t iona l  i n s t i t u t i o n s .  School systems a f f e c t  t h e  

s o c i a l  c o n t r o l  appa ra tus  i n  t h e  way they c a r r y  o u t  mandates of desegregat ion.  

I n  Boston some y e a r s  ago. t h e  s i t u a t i o n  became s o  s e r i o u s  t h a t  t h e  Fede ra l  



cour t  s tepped i n  t o  assume c r u c i a l  a d m i n i s t r a t i v e  func t lons  of t h e  l o c a l  

school  board. S t r a t l f i c o t i o n  systems a r e  systems o f  s t a t u s  based on wea l th ,  

occupnl ion,  power, e t c .  One i n s t a n c e  of Llre s t r a t i f i c a t i o n  system a t  work 

is  d i scussed  by Z e i t l l n  (1974). Re jec t ing  t h e  e a r l i e r  t h e s i s  on t h e  ad- 
I 

I 
ver se  e f f e c t s  of t h e  s e p a r a t i o n  of ownership and c o n t r o l ,  he c a l l s  f o r  a  

I rencwcd s o c i o l o g i c a l  i nqu i ry  i n t o  t h e  i n t e r l o c k i n g  d i r e c t o r a t e s  and e l i t e  

k ln  networks which c o n t r o l  economic t r a n s a c t i o n s .  Z e i t l i n  argues  t h a t  t h i s  

so-cal led  mnnagerial r evo lu t ion  (1 .e . .  s e p a r a t i o n  o f  ownership and c o n t r o l )  

is a  "pseudo-fact" and t h a t  owners a r e  s t i l l  very much i n  c o n t r o l ,  implying 

c o n l r o l  of t h e  s t r a t i f i c a t i o n  system a s  we l l .  
I 
I 

I n t e n t i o n a l  (o r  Formal) Elements 

In  h i s  paper on t h e  S o c i a l  Con t ro l  of I n s t i t u t i o n s ,  Zald (1978) 

d l s t l n g u i s h e s  between i n t e n t i o n a l  and non- in t en t iona l  i n s t rumen t s  o f  s o c i a l  

c o n t r o l .  While h i s  approach tends  t o  focus  on i n t e n t i o n a l  c o n t r o l  e lements  

and he c o r r e c t l y  recognizes  l a t e n t  o r  non- in t en t iona l  f a c t o r s  of c o n t r o l ,  I 

I I C  does noL make t h e s e  e lements  e x p l i c i t .  For ou r  purposes ,  i n t e n t i o n a l  

conLrol elements a r e  tl iose ayen t s  of s o c i e t y  whose expressed func t ion  is t o  

p r o t e c t  tlie pub l i c  i n t e r e s t  i n  t h e  c o n f l i c t  between i n s t i t u t i o n a l  perforolance, 

on tlie one hand, and s o c i e t a l  s t a n d a r d s  (and p re fe rences )  on t h e  o t h e r .  I n  

c o n t r a s t ,  informal  c o n t r o l  agen t s  a r e  c l a s s i f i e d  a s  c o n s t r a i n i n g  e lements  

of c o n t r o l  who may e x e r t  cons ide rab le  i n f l u e n c e ,  but  who a r e  e i t h e r  organ- 

ized For d i f f e r e n t  func t ions  ( e .g .  t h e  media) o r  r ep re sen t  a  narrower ! 

segment o f  s o c i e t y  (e .6 .  a  t r a d e  a s s o c i a t i o n ) .  The i n t e n t i o n a l  e lements  may 1 
be ca t egor i zed  a s  norm d e f i n i n g  s t r u c t u r e s ,  norm en fo rc ing  s t r u c t u r e s ,  and !. 
norm in t e rp reL ing  s t r u c t u r e s .  

1. Norm d e f i n i n g  s t r u c t u r e s  

Norm d e f i n l n g  s t r u c t u r e s  a r e  those  bodies  who a r e  r e spons ib l e  f o r  

i n f e r r i n g  s o c i e t a l  s t anda rds  and normative p re fe rences  and t r a n s l a t i n g  

those  p re fe rences  i n t o  c o d i f i e d  laws of a c c e p t a b l e  l e v e l s  of i n s t i t u t i o n a l  

performance. The Congress and i ts committees a t  t h e  f e d e r a l  l e v e l  and tllc 

l e g i s l a t u r e  w i th  its committees a t  t h e  s t a t e  l e v e l ,  a r e  ves t ed  wl th  t h e  re- 

s p o n s i b i l i t y  o f  norm d e f i n i t i o n .  They c a r r y  o u t  t h i s  func t ion  by enac t ing  

laws t h a t  e i t h e r  r e g u l a t e  d i r e c t l y  o r  c r e a t e  a d m i n i s t r a t i v e  commissions 

(e.g.,  ICC, FCC, FPC) f o r  t h a t  very  purpose. For example, Congress passed 

t h e  Natural  Gas Act i n  o r d e r  t o  p r o t e c t  consumers a g a i n s t  e x p l o l t a t i o n  by 

n a t u r a l  gas  companies (MacAvoy, 1970). 

2. Norm enfo rc ing  s t r u c t u r e s  

Norm en fo rc ing  s t r u c t u r e s  a r e  t hose  bodies  whose r e s p o n s i b i l l t y  i t  is 

t o  en fo rce  s o c i e t a l  normative p re fe rences .  The P res iden t  (and h i s  a d v i s o r s ) .  

a d m i n i s t r a t i v e  agenc ie s  (HUD, HEW), independent r e g u l a t o r y  commissions. 

s t a t e  and l o c a l  r e g u l a t o r y  commissions, and t h e  p o l i c e  and m i l i t a r y  make u p  

norm en fo rc ing  s t r u c t u r e s .  A  t y p i c a l  cnse  occurred when congres s iona l  hear- 

i ngs  determined t h a t  gas  producers '  p r i c e s  were no t  being d e ~ e r m i n e d  i n  a  

compe t i t i ve  manner. The committee d i r e c t e d  t h e  FPC t o  c o n t r o l  monopol ls t lc  

p r i c i n g  a rgu ing  t h a t  t h e r e  was monopoly c o n t r o l  of t h e  in-ground gas  and t h a t  

t h e  p i p e l i n e  buyers paid higher- than-compet i t ive  p r i c e s  f o r  restricted t o t a l  

amounts o f  gas. The FPC proceeded t o  c a r r y  o u t  i t s  mandate (MocAvoy, 1970) .  

3. Norm i n t e r p r e t i n g  s t r u c t u r e s  

Norm i n t e r p r e t i n g  s t r u c t u r e s  a r e  t hose  bodies  whose r e s p o n s i b i l l t y  

i t  is t o  i n t e r p r e t  t h e  a p p l i c a b i l i t y  of laws and codes on i n s t i t u t i o n a l  per- 

formance. The j u d i c i a l  system makes up t h i s  element and tlirougli i t s  "lienr- 

ing" machinery dec ides  t h e  v a l i d i t y  o f  c o n f l i c t i n g  c la ims.  For example, i n  

t h e  monopoly c a s e  c i t e d  above, t h e  Supreme Court ( i n  t h e  cnse  o f  P l i l l l i p s  

Petroleum v s .  Wisconsin) ignored a  counter-argument by P h i l l i p s  which 

claimed t l ~ e i r  p r i c e s  were no t  excess ive  and r u l e d  t h a t  r n t e s  charged by 

producers  may have a  d i r e c t  and s u b s t a n t i a l  e f f e c t  on t h e  p r i c e  paid  by t h e  

u l t i m a t e  consumer (MacAvoy, 1970). 



I t  Is lmportnnt t o  no te  t h a t  wh i l e  a  d i s t i n c t i o n  has  been made 

according t o  f u n c t i o n a l  c r i t e r i a ,  c o n t r o l  s t r u c t u r e s  a c t u a l l y  perform 

m u l t i p l c  func t ions .  Two examples a r e  appa ren t .  One t h e  one hand, com- 

miss ioners  o f  independent r egu la to ry  agenc ie s  a l s o  have t h e  power t o  de- 

f l n e  norms t l ~ r o t ~ g h  t h e  r e g u l a t i o n ~  they propose t o  t h e  l e g i s l a t u r e  and they 

a l s o  may interpret norms through hea r ings  and appea l  machinery w i t h i n  t h e i r  

agenc ie s  (Kimball,  1963). On t h e  o t h e r  hand, a c c r e d i t i n g  agenc ie s  such 

a s  t h e  J o l n t  Commission on t h e  Acc red i t a t i on  of Hosp i t a l s  and i n t e r s t a t e  

coo rd ina t lng  agcnc ic s  such a s  t h e  North Cen t r a l  Assoc ia t ion  which e v a l u a t e s  

c o l l e g e s  and secondary schoo l s  i n  t h e  n o r t h  c e n t r a l  s t a t e s  ( s e e  Wiley and 

Zald. 1968) a r e  examples of agenc ie s  which perform s imul taneous  c o n t r o l  

func t ions  of d e f i n i n g ,  en fo rc ing ,  and i n t e r p r e t i n g .  

Informal Control  Aaents 

Informol e lements  of s o c i a l  c o n t r o l  a r e  de f ined  a s  t hose  s t r u c t u r e s  

i n  an i n d u s t r y ' s  environment w h l c h a r e n o t  formal ly  ves t ed  wi th  t h e  s o c i a l  

c o n t r o l  func t lon ,  bu t  which perform such func t ions  i n  t h e  p rocess  of carry-  

i ng  ou t  t h c i r  own a c t i v i t i e s .  For example, a  community a t t empt s  t o  i n c r e a s e  

the  " q u a l i t y  o f  l i f e "  f o r  i t s  I n h a b i t a n t s .  When an event  such a s  t h e  Concorde 

s u p e r j c t  t h r e a t e n s  t h e  " q u a l i t y  of l i f e "  i n  t h e  community, i t  i s  hypothesized 

t h a t  t h e  community w i l l  a c t  w i th  v i g o r  t o  c o n s t r a i n  t h e  a p p r o p r i a t e  p a r t i e s  

from such i n t e r f e r e n c e .  While t h e  community i s  not  by mandate a  s o c i a l  1 
c o n t r o l  agen t ,  i t  becomes one by v i r t u e  of t h e  Concorde's i n t e r f e r e n c e  

I 
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with i t s  own a c t i v i t i e s .  Other  c o n s t r a i n i n g  e lements  may inc lude  customers/ I - 
clients, s u p p l i e r s ,  suppor t ive  s e r v i c e s ,  p r o f e s s i o n a l  a s s o c i a t i o n s ,  p o l i t i c a l  

i 
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p o r t l e s  and p o l i t i c i a n s ,  compc t l to r s ,  p r o t e s t  groups and s o c i a l  movements, 

c l lar ismnt ic  i n d l v l d u a l s ,  unions ,  media, t r a d e  a s s o c i a t i o n s ,  e l i t e s ,  boards  

of d i r e c t o r s .  and umbrella o rgon iza t ions .  Each w i l l  be d i scussed  b r i e f l y  

i n  t u rn .  

1. Communities 

Communities a r e  groups bound toge the r  by common geography, g o a l s ,  v 

va lues ,  o r  i n t e r e s t s .  I n  d i s c u s s i n g  communities,  i t  is important  t o  

d i s t i n g u i s h  between geographical  communities and communities o f  Interest. 

While t h e  Concorde example d i s c u s s e s  a geographical  community, t h e  s t r o n g  

Jewish p r e s s u r e  r ega rd ing  America's Middle Eas t  po l i cy  (which i n  t u rn  

a f f e c t s  t h e  behavior  of t h e  m i l i t a r y - i n d u s t r i a l  complex) r e v e a l s  t h e  e f f e c t s  

o f  s o c i a l  c o n t r o l  from a  more d i spe r sed  community of i n t e r e s t .  

2. Cus tomers / c l i en t s  

~ u s t o r n e r s / c l i e n t s  a r e  consumers of transformed raw m a t e r i a l s .  H i s -  

t o r i c a l l y ,  t h e  i n v i s i b l e  hand ( i . e . ,  p r i c e  system) o f  t h e  market p l a c e  on 

t h e  r e g u l a t o r y  agent  has  served t o  r e g u l a t e  economic behavior .  There is  

a  growing awareness o f  more d i r e c t  a c t i o n ,  however. That is, customers/ 

c l i e n t s  a r e  now tu rn ing  t o  boyco t t s ,  s e l e c t i v e  shopping p r a c t i c e s ,  and in-  

creased demands f o r  q u a l i t y  and consumer p r o t e c t i o n  a s  means of d i r e c t  

c o n t r o l  over  t h e  p roduc t s / s e rv i ces  they r ece ive .  Denenberg (1972) docu- 

ments t h e  c u r r e n t  t r end  of an a t t empt  t o  t ake  consumer p r o t e c t i o n  ou t  of 

t h e  hands of,government a l o n e  and r e s t o r e  I t  t o  i t s  logi.ca1 r e p o s i t o r y  -- 
tile consumers and t h e i r  market p l ace .  

3. Supp l i e r s  

Supp l i e r s  r e f e r s  t o  p rov ide r s  o r  r e sou rces  f o r  t h e  t r ans fo rma t ion  

process .  S ince  r e sources  va ry  i n  t h e i r  degree  o f  a v a i l a b i l i t y ,  we would 

expect  t h a t  r e sou rce  p rov ide r s  va ry  i n  t h e  degree  of c o n t r o l  they e x e r t  on 

an  economic behavior .  The c l a s s i c  example can be  found i n  Perrow's (1965) 

d i s c u s s i o n  o f  t h e  r o l e  of t h e  phys i c i an  i n  t h e  h o s p i t a l .  Since  p l ~ y s i c i a n s  

c o n t r i b u t e  s c a r c e  and va luab le  r e sources  t o  t h e  t r a n s f o r n ~ a t i o n  process  of 

p a t i e n t s ,  phys i c i ans  have a  g r e a t  degree  o f  power t o  c o n s t r a i n  t h e  g o a l s ,  

budget expend i tu re s ,  and behavior  o f  t h e  h o s p i t a l s  i n  wl~ich they work. 

Though c o n s t r a i n t  is no t  a  p h y s i c i a n ' s  primary a c t i v i t y ,  i t  becomes important  



when t h e  physic ian a t t empt s  t o  manipula te  t h e  l e v e l  o f  i n s t i t u t i o n a l  per- 

formance I ~ e l s h e  expe r i ences .  

4. Support ive  s e r v i c e s  

SupporLive s e r v i c e s  may be de f ined  a s  t hose  s e r v i c e s  o u t s i d e  t h e  

d i r e c t  c o n t r o l  of t h e  indus t ry  y e t  c o n t r i b u t i n g  t o  t h e  t r ans fo rma t ion  ! 
process .  Redford (1962) d i s t i n g u i s h e s  between d i r e c t  s e r v i c e  groups i n  t h e  i 
a i r  t r a n s p o r t a t i o n  indus t ry  such a s  a i r l i n e s  and a i r  p i l o t s  and suppor t ive  

s e r v i c e  groups such a s  manufacturers  of a i r l i n e  equipment and r e sea rch  

o rgan iza t ions .  Recent a i r  t r a f f i c  c o n t r o l l e r  slow-downs a r e  cogent  examples 

of t h e  u b i l i t y  of suppor t ive  s e r v i c e s  t o  c o n t r o l  Lhe a i r l i n e  i n d u s t r y .  

5 .  P ro fe s s iona l  a s s o c i a t i o n s  

P ro fes s iona l  a s s o c i a t i o n s  a r e  groups of "p ro fe s s iona l s "  bound to- 

g e t h e r  t o  advance t h e  goa l s  of t h e i r  p ro fe s s ion .  While t hese  goa l s  may 

range from r e u r ,  r e l a x a t i o n ,  p r o f e s s i o n a l  growth, o r  a f f i l i a t i o n ,  t h e r e  i s  

a l s o  ample evidence t o  suggest  t h a t  p r o f e s s i o n a l  a s s o c i a t i o n s  e x e r t  con- 

s i d e r a b l e  i n f luence  on both  t h e  government and i n s t i t u t i o n a l  behavior .  For 

example, i n  her  book Hidden I l i e r a rch ie s :  The P ro fes s ions  and Government, 

Corinne L. Glbb (1966) a rgues  t h a t  " the  p a t t e r n s  of p r o f e s s i o n a l  associo-  

t l o n s ,  t h e i r  e t h i c  and a c t i v i t i e s ,  and t h e i r  changing r e l a t i o n s h i p s  w i th  

pub l i c  government have been r e a c t i o n s  t o ,  and play a  f u n c t i o n a l  r o l e  i n ,  

t l ~ e  evo lu t ion  of an in t e rdependen t ,  i n c r e a s i n g l y  complex, i n d u s t r i a l i z e d  

(hence urbanized)  economic system" (Gibb, 1966: 27) .  When t h e  AMA r e s i s t s  

s o c i a l i z e d  medicine, we s e e  ample proof of t h e i r  profound i n f l u e n c e  on t h e  

o c t i v l t i e s  of government (Perrow, 1972). 

6 .  ~ o i i t i c a l  p a r t i e s  p o l i t i c i a n s  

I ' o l i t i c i ~ l .  p a r t i e s  and p o l i t i c i a n s  have long had t h e  power t o  a f f e c t  

economic behavior .  Sometimes they t a k e  t h e  form of " t o o t h l e s s  t i g e r s "  

(Wall S t r e e t  Jou rna l ,  August 2, 1973) o r  cha r i sma t i c  renegades (Serber .  1975) .  

I n  t h e  c a s e  of t o o t h l e s s  t i g e r s ,  i t  has  been argued t h a t  p o l i t i c i a n s  have 
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mainta ined c l o s e ,  cozy r e l a t i o n s h i p s  w i th  t h e  execu t ives  of t h e  i n d u s t r i e s  

they r e g u l a t e  and t h a t  t h e r e  is a  good d e a l  o f  j ob  cross-over  between t h e  * 

r e g u l a t o r  and t h e  r egu la t ee .  I n  c o n t r a s t ,  p o l i t i c i a n s  have on occas ion  

been dynamic and consumer-oriented. Herber t  Denenberg, previous  Commissioner 

of Insurance i n  Pennsylvania is a  c a s e  i n  po in t  ( s e e  Serber .  1975 and Denen- 

berg,  1972). 

7. Competitors 

I n  p u b l i c  u t i l i t i e s  o r  o t h e r  n a t u r a l  monopolies,  t h e  c o n t r o l l i n g  e f f e c t  

of a  compet i tor  is nonex i s t en t .  That is, t h e  l a c k  of t h e  e x i s t e n c e  of o  

p roduc t / s e rv i ce  s u b s t i t u t e  removes a  va luab le  c o n t r o l  mechanism. Hirschman 

(1970) has  argued,  f o r  example, t h a t  t h e  presence of compe t i to r s  con have 

two primary e f f e c t s  on t h e  r ecupe ra t ion  o f  a  f l rm .  On t h e  one hand, com- 

p e t i t o r s  provide an a v a i l a b l e  a l t e r n a t i v e  f o r  d i s s a t i s f i e d  customers thereby 

i n c r e a s i n g  t h e  p o s s i b i l i t y  of e x i t  which w i l l ,  i n  t u r n ,  s i g n a l  a  need f o r  

r e p a i r i n g  t h e  f i rm ' s  l a p s e .  On t h e  o t h e r  hand, Hirschman a l s o  p o i n t s  o u t  

t h a t  f i rms  w i l l  o f t e n  co l lude  i n  an  exchange of each o t h e r ' s  d i s s a t i s f i e d  

customers s o  t h e  e f f e c t s  of t h e  e x i t  op t ion  o r e  never r e a l l y  f e l t .  Joskow 

(1973) and Posner (1974) e v a l u a t e  t h e  presence of compe t i to r s  a s  t h e  neces- 

s a r y  c o n d i t i o n s  f o r  c a r t e l i z a t i o n .  While f r e e - r i d e r  problems must be  

faced by t h e  c a r t e l  (Olson, 1.965), t h e  p o i n t  i s  t h a t  t h e  presence of con~pet i -  

t o r s  c o n t r o l s  an  i n s t i t u t i o n ' s  performance i n  many d l r e c t  and i n d i r e c t  ways. 

8. P r o t e s t  Rroups and s o c i a l  movenlents 

Broadly de f ined ,  p r o t e s t  groups and s o c i a l  movements o r e  c o l l e c t i v e s  

of i n d i v i d u a l s  a t t empt ing  t o  promote o r  r e s i s t  some change i n  s o c i e t y  

( K i l l i a n ,  196'5). For example, t h e  growell of t h e  women's movement 110s had a  

profound e f f e c t  i n  c r e a t i n g  "a f f i rmn t ive  ac t ion"  programs r ega rd ing  h i r i n g .  

promotion, and f i r i n g  p r a c t i c e s  of i n s t i t u t i o n s .  While t h e  i s s u e  a t t e n t i o n  

c y c l e  may r ende r  many o f  t h e s e  p r o t e s t s  and s o c i a l  movements a  t r a n s i t o r y  



phenomenon (I)owns, 1972). t h e  aggrega t ion  of d i s c o n t e n t  and mob i l i za t ion  

of s l a c k  po l lL lco1  r c sources  (Oberschal l .  1973) cnn a l s o  have a  s i g n i f i c a n t  

impact on t h e  a l l o c a t i o n  of s o c i e t y ' s  r e sou rces .  

9. Char ismat ic  i n d i v l d u a l s  

Weber (1947) de f ined  charisma a s  t h e  " g i f t  of grace ."  T rans l a t ed  i n  

terms of s o c l a l  c o n t r o l ,  i t  means t h a t  c e r t a i n  i n d i v i d u a l s ,  by v i r t u e  of 

t h e i r  r e p u t a t i o n ,  pe r sona l  q u a l i t i e s ,  o r  normative s t a n c e ,  have t h e  a b i l i t y  

t o  a t t r a c t  and d i r e c t  a  s i g n i f i c a n t  number of adhe ren t s .  Ralph Nader. 

k ~ r t i n  L u t l ~ e r  King, John Kennedy a r e  r e c e n t  examples of cha r i sma t i c  l e a d e r s  

who wlcldcd cons ide rab le  moral f o r c e  and i n f l u e n c e  on i n s t i t u t i o n a l  be- 

hav io r .  The presence o r  absence of such l e a d e r s  may have s i g n i f i c a n t  impl i -  

cations f o r  s o c i a l  c o n t r o l .  

10.  Unions 

llnions o r e  groups of workers who band t o g e t h e r  f o r  t h e  purpose of 

c o l l c c t l v e  borgoinlng wi th  employers.  While they a r e  formed p r imar i ly  t o  

s e c u r e  f a i r  and equa l  b e n e f l t s  f o r  t h e i r  members, they can i n d i r e c t l y  con- 

s t r a i n  t h e  f i rm ,  t h e  indus t ry  pay s t r u c t u r e ,  and t h e  behavior  of o t h e r  

r e l a t e d  unions .  Furthermore, Kuhn (1961) a rgues  t h a t  unplanned p rocesses  

w i th in  t l ~ e  union, such a s  f r a c t i o n a l  ba rga in ing ,  have profound e f f e c t s  on 

o t h e r  work groups, t h e  union, a s  w e l l  a s  t h e  conpany i t s e l f .  

11.  Medin 

The medla r e f e r s  t o  any communication channel engaged i n  d i s semina t ing  

Informat ion Lo l a r g e  numbers of people .  While an example of t h e  media has  

. a l r eady  been mentioned, i t  might be pointed o u t  t h a t  c o n t r o l  agen t s  and 

t a r g e t  i n s t i t u t i o n s  o f t e n  compete f o r  use  of t h e  media t o  shape normative 

p re fe rences  and b e l i e f  sys tems.  For example, commissioners o f t e n  t h r e a t e n  

o r  use  "adverse p u b l i c i t y "  t o  achieve normntive c o m p l i a ~ c e  (Gellhorn. 1973) ,  

r e p o r t  i l l e g a l  r e b a t e  p r a c t i c e s  t o  b o l s t e r  t h e i r  p u b l i c  image (Wall S t r e e t  

Jou rna l ,  May 5 ,  1975). and r e v e a l  d e n i a l s  of r a t e  i n c r e a s e s  t o  support  t h e i r  

"p ro t ec t ion  of p u b l i c  i n t e r e s t "  mandate (Wall S t r e e t  Jou rna l .  October 30. 

1975). Economic i n s t i t u t i o n s ,  on t h e  o t h e r  hand, might use  t h e  media t o  u 

deny commission a l l e g a t i o n s  (Wall S t r e e t  J o u r n a l ,  August 22, 1974). t o  

o u t l i n e  t h e  indus t ry  p o s i t i o n  on c r u c i a l  i s s u e s  (Wall S t r e c t  Jou rna l ,  

February 14. 1974). o r  t o  shape a  f avo rab le  p u b l i c  op in ion  (Denenberg. 1972). 

12. Trade a s s o c i a t i o n s  

Trade a s s o c i a t i o n s  a r e  s i m i l a r  t o  unions and p r o f e s s i o n a l  a s s o c i a t f o n s  

i n  t h a t  they a t t empt  t o  advance t h e  c o l l e c t i v e  g o a l s  of t h e i r  members, For 

example, a i r l i n e s  form an  Ai r  T ranspor t  Assoc ia t ion  and p i l o t s  form an A i r  

P i l o t s  Assoc ia t ion  (Redford. 1969). Once aga in ,  wh i l e  t h e s e  o rgan iza t ions  

posses s  m u l t i p l e  goa l s ,  each is a  c e n t e r  of a c t i o n  geared t o  e x e r t  cons t ro in -  

i n g  i n f l u e n c e  on v a r i o u s  i n s t i t u t i o n s  t h a t  i n t e r f e r e  w i th  t h e i r  transformn- 

t i o n  o r  demnnd aggrega t ion  a c t i v i t i e s .  Thus, Redford (1962) r e p o r t s  t h a t  t h e  

Air  Transpor t  Assoc ia t ion  helped c r y s t a l l i z e  t h e  C i v i l  Aeronaut ic  Board 

d e c i s i o n  i n  1958 t o  have a  common system o f  a i r  t r a f f i c  c o n t r o l  ( f o r  m i l i t a r y  

and c i v i l  a v i a t i o n ) .  

13. E l i t e s  

E l i t e s  r e f e r s  t o  t h e  dominant group i n  an  i n s t i t u t i o n  o r  s o c i e t y  t h a t  

c o n t r o l s  t h e  po l i cy  making s t r u c t u r e .  Some a u t h o r s  argue t h a t  t h e r e  i s  an  

i n t e r l o c k i n g  d i r e c t o r a t e  of power among a  sma l l  group of e l i t e s  i n  t h e  

economic, p o l i t i c a l ,  and m i l i t a r y  i n s t i t u t i o n s  of American s o c i e t y  (Mi l l s .  

1958; Z e i t l i n ,  1974; Dahrendorf,  1959) .  O the r s  have argued t h a t  e l i t e s  

have become sepa ra t ed  from c o n t r o l  (Be r l e  and Means, 1932) o r  do no t  i n  

f a c t  e x e r t  complete c o n t r o l  (Lindblom. 1968). The po in t  i s  t h a t  evc r  s l n c e  

Marx, t h e  r o l e  of e l i t e s  on economie behavior  has  been on i s s u e  t o  be 

i n v e s t i g a t e d .  



14. Boards of directors 

Boards of d i r e c t o r s  a r e  t hose  bodies  of an  i n s t i t u t i o n  who posses s  

u l t ima te  r e s p o n s i b i l i t y  f o r  i n s t i t u t i o n a l  behavior .  While boards vary i n  

t he  degree  o f  c o n t r o l  they e x e r t ,  they do possess  s p e c i a l  i n t e r n a l  and 

e x t e r n a l  de t achab le  r e sources  (Zald ,  1969) which can s i g n i f i c a n t l y  a f f e c t  

an i n s t i t u t i o n ' s  s t r a t e g i c  con t ingenc ie s  such a s  l i f e - c y c l e  problems, 

I 
success ion ,  and funding (Zald, 1969). 1 

i 
15.  Umbrella o rgan iza t ions  

Umbrella o rgan iza t ions  a r e  ho ld ing  o r  pa ren t  companies which produce 

no a c t u a l  product o r  s e r v i c e  o f  t h e i r  own bu t  who own many s u b s i d i a r y  com- 

panies  who do. The r i s e  of t h e  ho ld ing  company r e f l e c t s  a  g l a r i n g  weakness 

i n  t h e  s o c i a l  c o n t r o l  process .  For example, p reda to ry  pa ren t  companies can 

and do s iphon m i l l i o n s  o u t  of t h e  in su rance  companies they hold l e g a l l y  o r  

i l l e g a l l y  and r i s k  d e p l e t i n g  r e s e r v e s  t o  dangerously low l e v e l s .  Through a  

s e r i e s  of lngcnious  p loys ,  umbrella o rgan iza t ions  a r e  o f t e n  a b l e  t o  evade 

r e g u l a t o r s  (Wall S t r e e t  Jou rna l ,  August 2 ,  1973) .  

This  chap te r  has  argued t h a t  t o  understand t h e  p rocess  of s o c i a l  con- 

t r o l ,  a n a l y s i s  must i nc lude  a  whole a r r a y  of s t r u c t u r e s  comprised of con- 

t e x t u a l ,  i n t e n t i o n a l ,  and in fo rma l  c o n t r o l  e lements .  I n  c o n t r a d i s t i n c t i o n  

t o  t h e  narrower pe r spec t ives  of t h e  v i s i b l e  ( i . e . ,  r egu la to ry  commission) 

o r  i n v i s i b l e  ( i . e .  mnrket p l ace )  hands of s o c i a l  c o n t r o l ,  t h e  c u r r e n t  view 

is  t h a t  each of t h e  s t r u c t u r e s  analyzed i s  i t s e l f  a  complex o r g a n i z a t i o n  

wiLh g o a l s  and i n f l u e n c e s  both wiLl,in i ts o r g a n i z a t i o n a l  con tex t  and beyond. 

While a n a l y s i s  of t h e  s p e c i f i c  s t r u c t u r e s  themselves may be of i n t e r e s t  t o  i 
some t h e o r i s t s ,  i t  has  been argued h e r e  Chat each c o n t r o l  s t r u c t u r e  has  t h e  I 

p o t e n t i a l  and t h e  capac i ty  t o  i n f l u e n c e  economic performance. 

Ind iv idua l  a n a l y s i s  of t h e  s e p a r a t e  s t r u c t u r e s  of c o n t r o l ,  however. 

is meaningless un le s s  i t  can be r e l a t e d  t o  t h e  wider  a r r a y  o f  c o n t r o l  f o r c e s .  

I n  o t h e r  words, t o  focus ,  a s  we have. on one s t r u c t u r e  a t  a  t ime is  t o  

ignore  t h e  m u l t i p l e  f o r c e s  which impinge on t h e  economic i n s t i t u t i o n  and ,. 

shape i ts compliance behavior .  Unfor tunate ly ,  e a r l i e r  s t u d i e s  o f  a  par- 

t i c u l a r  commission and its regu la t ed  indus t ry  d i d  no t  account  f o r  t h e s e  

m u l t i p l e  s t r u c t u r e s  of i n f luence .  

With t h e  s o c i o l o g i c a l  s t r u c t u r a l  map d e l i n e a t e d ,  t h e  d i s c u s s i o n  now 

t u r n s  t o  a  c l o s e r  e v a l u a t i o n  of t h e  process  components which make up t h e  

r e g u l a t o r y  func t ion .  The d i s c u s s i o n  w i l l  h igh l ig l l t  components from t h e  

view o f  both  t h e  c o n t r o l  agen t  and t h e  r egu la t ed  i n d u s t r y .  

The Ana ly t i c  Dimensions of Regulat ion 

The concep tua l  framework desc r ibed  below was developed t o  provide a  

d i s t i n c t l y  s o c i o l o g i c a l  p e r s p e c t i v e  of t h e  r egu la to ry  process .  A s  such,  

t h e  r eade r  w i l l  recognize  concepts  which, f o r  t h e  most p a r t .  have been 

used by s o c i o l o g i s t s  t o  d e s c r i b e  behavior  of i n d i v i d u a l s  a c t i n g  olone o r  

i n  groups. The way i n  which t h e s e  concep t s  a r e  u t i l i z c d  i n  t h i s  a n a l y s i s  

d i f f e r s  somewhat, however, from t h e i r  normal usage by s o c i o l o g i s t s .  F i r s t ,  

t h e  u n i t  o f  a n a l y s i s  i s  not  an  i n d i v i d u a l  b u t  an o rgan iza t ion  o r  i n s t i t u t i o n .  

An under lying assumption o f  t h i s  a n a l y s i s  i s  t h a t ,  i n  some r e s p e c t s ,  organi-  

z a t i o n s  can be  viewed a s  e x h i b i t i n g  c h a r a c t e r i s t i c s  s i m i l a r  t o  t hose  of 

i n d i v i d u a l s .  ' Organizat ions  a t t empt  t o  perform c e r t a i n  func t ions  -- t h e i r  

t a s k  r o l e  -- and a r e  e i t h e r  s u c c e s s f u l  o r  unsuccess fu l .  I n  t h e  process  o f  

f u l f i l l i n g  t h e i r  r o l e  -- s e l l i n g  c a r s ,  manufactur ing b o i l e r s ,  d e l i v e r i n g  

medical  s e r v i c e s  -- o r g a n i z a t i o n s  a r e  s u b j e c t  t o  t h e  norms supported by 

o t h e r  o r g a n i z a t i o n s  performing s i m i l a r  func t ions ,  o f t e n  termed indus t ry  

p r a c t i c e s .  Some o f  t h e s e  accepted ways of doing bus ines s  a r e  sanct ioned by 

e x t e r n a l  agen t s  w i th  formal ly  de l ega ted  a u t l ~ o r i t y  wh i l e  o t h e r s  a r e  sanc- 

t i oned  by members of t h e  i n d u s t r y .  

l ~ i l l i a m  Evan's concept  of o r g a n i z a t i o n a l  s e t  (1966) is  r e l e v a n t  t o  
t h i s  analogy and has  been r e l i e d  on i n  t h e  development of c e r t a i n  a s p e c t s  
of t h i s  framework. 



Second, concepts  employed i n  t h i s  a n a l y s i s  a r e  no t  a l l  uniquely  

de r ived  from t h e  s o c i o l o g i c a l  l i t e r a t u r e .  Some of t h e  concepts  have been 

borrowed and f r e e l y  adopted from t h e  l e g a l  f i e l d ,  from p o l i t i c a l  s c i e n c e ,  

from s o c i a l  psychology, from bus ines s  a d m i n i s t r a t i o n ,  from o r g a n i z a t i o n  

theo ry ,  and from economics a s  w e l l  a s  from a  predominantly s t r u c t u r a l -  

func t lonn l  s o c i o l o g i c a l  t r a d i t i o n  (which t h e  a u t h o r s  s h a r e ) .  The concepts  

were chosen Lhen, no t  f o r  t h e i r  t h e o r e t i c a l  p u r i t y ,  b u t  because  t o g e t h e r  

they seem t o  provide a  g r e a t e r  o v e r a l l  a n a l y t i c a l  p r e c i s i o n  than o t h e r  

conceptual  frameworks somewhat l i m i t e d  by t h e i r  p a r t i c u l a r  d i s c i p l i n e  

o r i e n t a t i o n s .  

The conceptual  framework i s  d iv ided  i n t o  seven conceptual  c l u s t e r s .  

Each c l u s t e r  i s  d i r e c t e d  a t  one a s p e c t  of t h e  p rocess  by which e n t i t i e s  -- 
i n  t h i s  ca se  r egu la to ry  agen t s  -- a t t empt  t o  i n f l u e n c e  s p e c i f i c  t a r g e t s  

o r  i ndus t ry  members. The concep tua l  c l u s t e r s  were chosen because they 

provlde both a  dynamic and a  broad p e r s p e c t i v e  of t h e  r e g u l a t o r y  p rocess .  

The cho ice  o f  c l u s t e r s  then a l r e a d y  r e f l e c t s  c e r t a i n  d i s p o s i t i o n s  held  by 

t h e  au tho r s :  1 )  t h a t  r e g u l a t i o n  cannot  be  viewed a s  a  s t a t i c  phenomenon 

but  must be viewed a s  a  dynamic process  i n  which t h e  responses  o f  one 

a c t o r  become informat ion f o r  t h e  o t h e r  a c t o r ' s  cons ide ra t ion ,  and 2)  regu- 

l a t i o n  cannot be understood by focus ing  on ly  on t h e  r egu la to ry  agen t  and 

t h e  t a r g e t  i t  a t t empt s  t o  i n f l u e n c e ,  b u t  on t h e  whole p a t t e r n  of r e l a t i o n -  

s t l ips  i n  which b o t l ~  c o n t r o l  agent  and t a r g e t  a r e  embedded. 

Each c l u s t e r  is d iv ided  i n t o  a  number of dimensions which can be 

u t l l l z e d  t o  ana lyze  a  s p e c i f i c  a s p e c t  of t h e  r e g u l a t o r y  p rocess  f o r  a  g iven 

i n d u s t r y .  One of t h e  assumptions i m p l i c i t  i n  t h e  d i v i s i o n  of each con- 

c e p t u a l  c l u s t e r  i n t o  a  number of dimensions ( t h e  r eade r  may even t h i n k  an  

ove r ly  l a r g e  number) i s  t h a t  o t h e r  conceptual  frameworks a r e  o f t e n  too  

s i m p l i s t i c  o r  too i l l - d e f i n e d  t o  provide much a n a l y t i c  u t i l i t y .  The com- 

p l e x i t y  of t h e  s u b j e c t  r e q u i r e s  a  complex s e t  of concepts  and v a r i a b l e s .  

To deny t h e  complexity by reducing concep tua l  and t h e o r e t i c a l  frameworks 

t o  a  sma l l  s e t  of "powerful" i n d i c a t o r s  is t o  remove t h e  model of r egu la to ry  

behavior  too f a r  from r e a l i t y  and consequent ly  t o  c o n s t r a i n  i t s  c a p a b i l i t y  

f o r  exp la in ing  va r i ance .  Although s t r i c t l y  speaking,  t h e  framework nd- 

vanced he re  is  on ly  conceptual  a t  t h i s  s t a g e  o f  development,  i t  is hoped 

t h a t  i t  w i l l  become t h e  b a s i s  f o r  t h e  formulat ion of a  comprehensive theory 

of t h e  r e g u l a t o r y  p rocess  ( s e e  I.owentha1, 1978 and Berger ,  1978). 

The seven concep tua l  c l u s t e r s  used i n  t h i s  framework a r e :  
1 

. s o c i a l  o r g a n i z a t i o n  

.norms 

.performance curve 

. c o n t r o l  agen t s  

. s u r v e i l l a n c e  c a p a c i t y  

. s anc t ions  and i n c e n t i v e s  

.compliance r e a d i n e s s  

I n  t h e  r e s t  o f  t h i s  s e c t i o n  each c l u s t e r  w i l l  be de f ined  and i ts r e l a t l o n -  

s h i p  t o  t h e  r e g u l a t o r y  process  a s  a  whole and t o  o t h e r  c l u s t e r s  i n  pn r t i cu -  

l a r  w i l l  be desc r ibed .  I n  a d d i t i o n ,  examples o r  i n d i c a t o r s  w i l l  be  given 

f o r  t h e  dimensions a s s o c i a t e d  w i t h  each of t h e  c l u s t e r s .  The r eade r  w i l l  

recognize  a t  once t h a t  t h e  c l u s t e r s  vary  i n  t h e i r  d i s t i n c t n e s s  and inde- 

pendence. Some of t h e  c l u s t e r s  a r e  n e a t l y  detached from t h e  o t h e r s  ( f o r  

example, t h e  norms c l u s t e r  is concep tua l ly  independent from t h e  c o n t r o l  

agen t s  c l u s t e r ) ,  wh i l e  o t h e r s  a r e  l e s s  s o  ( t h e  s a n c t i o n s  and i n c e n t i v e s  

c l u s t e r s  a r e  sometimes d i f f i c u l t  t o  d i s e n t a n g l e  from t h e  compliance readi-  

 h he a u t h o r s  recognize  t h e  e a r l i e r  work of Zald and Wiley (1968), Zald 
and Hair  (1972) and Zald (1975) i n  t h e  i n i t i a l  formulat ion of t h e s e  c h r s t e r s .  



ness  c l u s t e r ) .  P i n a l l y  t h e  l i t e r a t u r e  has  been c i t e d  wherever i t  seemed 

r e l evan t  o r  a p p r o p r i a t e ,  more f o r  t h e  r e a d e r ' s  a p p r e c i a t i o n  than f o r  any 

p a r t i c u l a r  c o n t r i b u t i o n  w l ~ i c l ~  i t  makes t o  t h i s  framework. I t  may be  help- 

f u l  f o r  t h e  r eade r  t o  keep i n  mind t h a t  t h e  c l u s t e r s  a r e  in tended f o r  t h e  I 
a n a l y s i s  of t h e  members of an  indus t ry  and of t h e  c o n t r o l  agen t s  e x p l i c i t -  

l y  mandated fo r  t h e  r e g u l a t i o n  of s p e c i f i c  a s p e c t s  of t hose  members' 

belrnvlor . 

S o c i a l  Organizat ion 

The s t r u c t u r a l  con tex t  r e f e r s  t o  t h e  s e t t i n g  i n  which t h e  p rocess  of 

s o c i n l  c o n t r o l  occurs  ( i n  t h i s  c a s e  r e g u l a t i o n ) .  S p e c i f i c a l l y  we r e f e r  t o  I 
t h e  s o c i a l  o rgan iza t ion  of t h e  s t r u c t u r a l  con tex t  a s  t h e  o r g a n i z a t i o n  of 

t hose  p a r t s  of t h e  s e t t i n g  of an indus t ry  having d i r e c t  c o n t r o l  o r  a b i l i t y  

t o  s a n c t i o n  indus t ry  members o r  i n s t i t u t i o n a l  components (Dahl and Lind- 

blom, 1953). Organizat ion,  i n  t h i s  s ense ,  means t h e  p a t t e r n  of i n f l u e n c e  

r e l a t i o n s h i p s  i n  which both  c o n t r o l  agen t s  and c o n t r o l  t a r g e t s  a r e  embedded. 

Indus t ry  member behavior  may be monopolized complete ly  by one c o n t r o l  agent  

o r  t he  c o n t r o l  may be shared by a  number of agen t s .  The s e t t i n g  of a  

p a r t i c u l a r  i ndus t ry  is t h e  s o c i a l  environment comprised of t h e  indus t ry  

members and any element which e i t h c r  i n f luences  o r  can p o t e n t i a l l y  i n f l u e n c e  

t h e  behavior  of members of t h e  indus t ry .  

I 
For example, a  chemical r e f i n e r y  i n  t h e  Sov ie t  Union would have i t s  

behavior  determined by t h e  c e n t r a l  p lanning u n i t ,  e s s e n t i a l l y  a  h i e r a r c h i c a l  

con tex t  i n  which the  t a r g e t  is complete ly  dominated by t h e  agen t  of i n f l u -  

ence. A c l~emlca l  r e f i n e r y  i n  t h e  U.S. may be s u b j e c t  t o  a  number o f  c o n t r o l  

agen t s ,  no one of which con complete ly  dominate i t s  behavior  bu t  whose in-  

f111ence o r  i n f luence -po ten t i a l  must be  considered i n  t h e  s e l e c t i o n  of a  

g iven behavior  a l t e r n a t i v e .  The r e f i n e r y  must provide s u i t a b l e  working 

conditions (O~l fn ) ,  must no t  p o l l u t e  (EPA), must mainta in  produce s p e c i f i -  

c a t i o n s  (American Soc ie ty  o f  Mechanical Engineers) ,  and must avoid  t h e  

appearance of w i n d f a l l  p r o f i t e e r i n g  (Ralph Nader).  So a l though t h e r e  is  '* 

some f l e x i b i l i t y  i n  determining t h e  type  o f  ou tpu t ,  t h e  volume of ou tpu t .  

t h e  market segmentat ion,  and t h e  d i s t r i b u t i o n  c o n f i g u r a t i o n ,  t l ~ e r e  e x i s t s .  

neve r the l e s s ,  a  number of c o n t r o l  agen t s  i n  t h e  s o c i a l  environment of t h e  

indus t ry  which can p a r t i a l l y  determine t h e  behavior  of t h e  i n d u s t r y  men~bers. 

The dimensions which seem u s e f u l  f o r  t h e  a n a l y s i s  o f  t h e  s o c i a l  

o r g a n i z a t i o n  a r e  t h e  fol lowing:  

. r e sou rce  concen t r a t ion  and d i s p e r s i o n  

.degree of in ter-agency l i nkages  

.degree  of in ter-agency exchange 

.degree of in ter-agency in terdependence 

. s t a b i l i t y  of c o n t e x t u a l  arrangement 

The e x t e n t  t o  which e i t h e r  t h e  c o n t r o l  agen t  o r  t h e  c o n t r o l  t a r g e t  

is capab le  o f  mob i l i z ing  i n f l u e n c e  r e sources  determines  t h e  n a t u r e  of t h e  

power-dependence r e l a t i o n s h i p  between them. A t  t h e  same t ime,  t h e  amount 

of and acces s  t o  i n f l u e n c e  r e sources  determine t h e  number of c o n t r o l  agen t s  

who can s i g n i f i c a n t l y  become involved i n  determining t h e  i n f l u e n c e  t a r g e t ' s  

behavior .  A c r i t i c a l  dimension. t h e r e f o r e ,  o f  s o c i a l  o r g a n i z a t i o n  i s  t h e  

degree  of i n f l u e n c e  r e source  concen t r a t ion  d i s p e r s i o n .  Organ iza t ionn l  

con tex t s  i n  wh ic t~  t h e  i n f l u e n c e  r e sources  a r e  e n t i r e l y  dominated by one 

c o n t r o l  agent  ( i . e . ,  h igh  r e source  concen t r a t ion  on t h e  c o n t r o l  agen t  s i d e )  

can be  termed h i e r a r c h i c a l  con tex t s .  Contexts  i n  which i n f l u e n c e  r e sources  

a r e  d i spe r sed  among a  r e l a t i v e l y  sma l l  number of c o n t r o l  a g e n t s  can be  

termed po lya rch ic  con tex t s .  F i n a l l y ,  con tex t s  i n  which i n f l u e n c e  r e sources  

a r e  complete ly  concen t r a t ed  i n  t h e  hands of buyers  of i ndus t ry  ou tpu t  (con- 

c e n t r a t i o n  on t h e  ou tpu t  s i d e )  can  be  termed market con tex t s .  

I n  most democrat ic  s o c i e t i e s ,  po lya rch ic  c o n t e x t s  a r e  predominant 



whcreas t o t a l i t a r i a n  s o c i e t i e s  a r e  cha rac t e r i zed  p r i n c i p a l l y  by h i e r a r c h i c a l  

con tex t s .  The market con tex t  r e p r e s e n t s  more of a  c l a s s i c a l  economic i d e a l  

and con r a r e l y  be found i n  r e a l i t y .  The market con tex t  i s  a l s o  d i f f e r e n t  

from p o l y a r c l ~ l c  and h i e r a r c h i c a l  c o n t e x t s  i n  t h a t  c o n t r o l  is exe r t ed  through 

t h e  price-mcchanism on ly  and does not  r e p r e s e n t  i n t e n t i o n a l  c o n t r o l  on t h e  

p a r t  o f  any one i u t e n t i o n a l  buyer.  Rather ,  t h e  p r i c e  system aggrega te s  

i n d i v i d u a l  cho ices  I n  o r d e r  t o  influence indus t ry  hehavior .  

Organ iza t iona l  con tex t s  can a l s o  be cha rac t e r i zed  by t h e  number of 

l l n k a ~ c s  which i n d i v i d u a l  c o n t r o l  agen t s  have wi th  o t h e r  c o n t r o l  agen t s  

( t h e  r e s t  of t h l s  s e c t i o n  assumes a  po lya rch ic  c o n t e x t ) .  The extreme c a s e s  

would be con tex t s  i n  which t h e  va r lous  c o n t r o l  agen t s  had e i t h e r  no l i nkages  

o r  continuoits l i nkages .  Linkages can be  de f ined  a s  any type of con tac t  be- 

Lwecn c o n t r o l  agenLs e i t h e r  formal  o r  i n fo rma l ,  pe r sona l  o r  impersonal ,  f o r  

whatever purpose. For example, agen t s  of t h e  FBI and t h e  IRS may meet in-  

formal ly  t o  d l s c u s s  s u r v e i l l a n c e  of suspected synd ica t e  f r o n t s  bu t  may have 

no formal c o n t a c t s .  On t h e  o t h e r  hand, l i nkages  may invo lve  t h e  j o i n t  pro- 

grammlng of c o n t r o l  agen t  a c t i v i t y  such a s  occu r s  between DOL and DHEW i n  

t h e  implementation of WIN (Work Incen t ive )  program by t h e  i n d i v i d u a l  s t a t e s .  

One could a l s o  c h a r a c t e r i z e  l i n k a g e s  wi th  regard t o  t h e i r  degree  of turbu- 

l e n c e  (Emery and T r i s t ,  1965). Linkages could be s t a b l e  and u n s h i f t i n g  

(no new e n t r y  o r  e x i t  of c o n t r o l  agen t s ,  no a l t e r i n g  of e x i s t i n g  r e l a t i o n -  

s t l ips  and i n t e r a c t i o n  p a t t e r n s ) .  Linkages could ,  on t h e  con t r a ry ,  b e  con- 

s t a n t l y  s h i f t l n g  caused by turnover  i n  i n t e n t i o n a l  c o n t r o l  agen t s .  I 
[.inkage among c o n t r o l  agen t s  imp l i e s  an  exchange of r e sources .  It 
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would be difficult t o  imagine a  l i nkage  which d i d  no t  i nvo lve  an  exchange 

o f  some kind o r  o t h e r ,  r e g a r d l e s s  of t h e  i n f o r m a l i t y  of t h e  con tac t .  

According LO Lhe Lcvine and White model (1961). exchanges t y p i c a l l y  i nvo lve  

a  t r a n s f e r  of p c o p l e , m t e r l a l s , o r  i c fo rma t ion  from one o r g a n i z a t i o n  t o  an- 

o t h e r .  When t h e  SEC informs a  s t a t e  department of i n su rance  of t h e  i r r e g u l a r  

t r a d i n g  p r a c t i c e s  on t h e  p a r t  of a  f i rm  domiciled i n  t h a t  s t a t e ,  t h e r e  i s  

an  e x p l i c i t  exchange of informat ion.  I n  t h e  same manner, s u r v e i l l a n c e  U 

agen t s  o r  dev ices  can be  t r a n s f e r r e d ,  temporar i ly  o r  permanently, from one 

agency t o  another. '  

The exchange of r e sources  among c o n t r o l  agen t s  l e a d s  Lo r e l a t i o n s h i p s  

of dependence inter-dependence (Blau, 1964; Homans, 1961; Thompson, - 
1967). Organizat ions  which a r e  t h e  r e c i p i e n t s  of r e sou rces  -- budgetary ,  

l eg i t imacy ,  vo lun tee r  suppor t  -- i n c u r  a  deb t  t o  t h e  r e source  p rov ide r  

which must be  r epa id  i n  o r d e r  t o  con t inue  r e c e i v i n g  t h e  r e source  e x c h a ~ ~ g e d .  

A c o n t r o l  agen t  t h a t  provides  informat ion t o  ano the r  agency expec t s  r e c i -  

p r o c i t y  i n  its own a r e a  of s u r v e i l l a n c e .  An u n g r a t e f u l  r e c i p i e n t  (1 .e . .  

one which does no t  r ecogn ize  i t s  o b l i g a t i o n )  w i l l  qu ick ly  be  excluded from 

f u r t h e r  exchange o r  expe r i ence  reduced l e v e l s  of exchange s o  a s  t o  be  l e s s  

capable  of performing i t s  f u n c t i o n  wi th  a n  una l t e r ed  l e v e l  of expendi tures .  

F i n a l l y ,  t h e  d i s t r i b u t i o n  of i n f l u e n c e  r e sources  may not  remain 

s t a b l e  over  time bu t  may s h i f t  from one con tex tua l  arrangement t o  ano the r .  

Turnover i n  c o n t r o l  agen t s  a lmost  i n e v i t a b l y  l e a d s  t o  a  r e a l l o c a t i o n  of 

i n f l u e n c e  r e sources  s i n c e  t h e  i n f l u e n c e  r e sources  mobilized by one agent  

may become deployed o r  a c t i v a t e d  by ano the r  agency. One of t h e  most in- 

t e r e s t i n g  a s p e c t s  of a  s h i f t  i n  d i s t r i b u t i o n  would be t h e  imp l i ca t ions .  i f  

any, which such a  s h i f t  would imply f o r  t h e  type of con tex tua l  arrangement.  

For example, s h i f t s  i n  d i s t r i b u t i o n  which l e a d  t o  i n c r e a s i n g  mob i l i za t ion  

of i n f l u e n c e  r e sources  by one o r  a  few c o n t r o l  agen t s  may r e p r e s e n t  a  t r end  

from po lya rch ic  con tex t  t o  h i e r a r c h i c a l  con tex t .  

' ~ e v i n e  and W i t e  a l s o  sugges t  o t h e r  a s p e c t s  of exchange r e l a t i o n s h i p s  
which would be  e q u a l l y  a p p l i c a b l e  he re .  



Norms 

Norms a r e  p re fe r r ed  behaviors  o r  expec ta t ions  which a r e  de f ined  f o r  

f o c a l  e n t i t i e s  by agencies  which t h e  f o c a l  e n t i t y  cons ide r  t o  be  l e g i t i m a t e  

sou rces  of norm-setting a u t h o r i t y .  I n  t h e  con tex t  of t h i s  a n a l y s i s ,  t h e  

p re fe r r ed  o r  expected behaviors  a r e  t h e  accepted procedures  by which in-  

dus t ry  members conduct t h e i r  p r a c t i c e  o r  manufacture and d i s t r i b u t e  t h e i r  

products .  The f o c a l  e n t i t i e s  a r e  t h e  indus t ry  members and, i n  t h e  frame- 

work of s o c i a l  psychological  i n q u i r y ,  t h e  o b j e c t s  of normative p r e s s u r e  

i 
t o  conform. Norm-setting a u t h o r i t i e s  can he  a s  broadly  conceived a s  

s o c i e t y  and a s  narrowly de f ined  a s  a  s i n g l e  i n d i v i d u a l .  For example, a  

domlnant norm-setting a u t h o r i t y  f o r  d o c t o r s  i n  t h e  U.S. is t h e  American I 

Fledlcal Assoc ia t ion ,  w l ~ i l e  a  s l g n i f i c a n t  one f o r  t e l e v i s i o n  news commenta- 

t o r s  could be  Walter Cronki te .  The l eg i t imacy  confe r r ed  on t h e  norm-setting 

a u t h o r i t y  can o r i g i n a t e  e i t h e r  from t h e  f o c a l  e n t i t y  o r  from a  sou rce  ex- 

t e r n a l  t o  t he  norm-setting a u t h o r i t y .  I n  t h e  case  of p r o f e s s i o n a l  a s soc ia -  

t i o n s ,  l eg i t imacy  i s  confe r r ed  by members of t h e  a s s o c i a t i o n  wh i l e  indepen- 

den t  r egu la to ry  commissions (SEC, FTC, e t c . )  d e r i v e  t h e i r  a u t h o r i t y  

d l r e c t l y  from Congress and t h e  Cons t i t u t ion .  

Norms of i n s t i t u t i o n a l  behavior  provide t h e  b a s i s  of t h e  r egu la to ry  
i 

process .  In  t he  absence of w e l l  de f ined  norms, formal r e g u l a t o r y  bodies  

could no t  be c rea t ed .  I n  sma l l  groups t h e  des i r ed  and expected behavior  

of i n d i v i d u a l s  i s  c o n t r o l l e d  i n  v a r i o u s  informal  ways ( see ,  f o r  example, i 
tlomons, 1967; Thibaut and Kel ley,  1959; Roe th l i sbe rge r  and Dickson, 1939; I 
o r  Blau, 1964). These i n f o r n ~ s l  mechanisms inc lude  s t a lu s -con te rence ,  

ii 
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approval ,  joklng,  sarcasm, ange r ,  and i s o l a t i o n .  The s o c i a l  c o n t r o l  of 

i n s t i t u t i o n s  r e q u i r e s  more formal mechanisms ( t h e  s t a k e s  of compliance a r e  

h ighe r ) ,  and most of t h e  norms considered i n  t h i s  a n a l y s i s  form a  d i s t i n c t  

subse t  of norms known a s  laws (Gibbs, 1965). Laws a r e  norms which have 

been e x p l i c i t l y  and p r e c i s e l y  de f ined  and f o r  which s p e c i f i c  p e n a l t i e s  

e x i s t  i n  s i t u a t i o n s  of non-observance. I n  i ts concern f o r  t h e  range o f  " 

performance and behavior  of a  g iven i n d u s t r y ,  s o c i e t y .  o r  a  s u b s e t  of 

s o c i e t y ,  c r e a t e s  r egu la to ry  bod ie s  t o  e s t a b l i s h  p r e c l s e  norms of per- 

formance behavior ,  ove r see  compliance w i t h  t h e  norms, and a s s l g n  punish- 

ment when compliance is no t  met. 

I n  t h e  s o c i o l o g i c a l  l i t e r a t u r e ,  t h e r e  have been v a r i o u s  npproaches 

t o  d e f i n i n g  norm c h a r a c t e r i s t i c s .  For t h i s  a n n l y s i s ,  we have r e l i e d  

p r i n c i p a l l y  on s o c i o l o g i s t s  Morr is  (1956) and Gibbs (1965) and n  member of 

t h e  l e g a l  p ro fe s s ion .  Johnson (1969). The dimensions which seemed most 

a p p r o p r i a t e  a r e :  

. c l a r i t y  amode of t rnnsmiss ion 

. t e c h n i c a l  v i s i b i l i t y  .consis tency of a p p l i c a t i o n  

.degree and t iming .dominant type 
of i n t e r n a l i z a t i o n  

. i n t e n s i t y  
- sou rce  of norm 
a u t h o r i t y  

These dimensions r e f e r  both  t o  t h e  o b j e c t i v e  man i fe s t a t ion  of norms, f o r  

example, c l a r i t y ,  a s  w e l l  a s  t h e  d e f i n i t i o n  of norms by an  e x t e r n a l  agen t ,  

such a s  t e c h n i c a l  v i s i b i l i t y  (which i t s e l f  i s  a  func t ion  of t h e  c o n t r o l  

agen t ' s  technology of s u r v e i l l a n c e ) .  I t  w i l l  a l s o  become c l e a r e r  l a t e r  

t h a t  s e v e r a l  of t h e s e  dimensions a r e  r e l a t e d  t o  o t h e r  c l u s t e r s  i n  t h i s  

framework. For  example, t h e  v i s i b i l i t y  of a  norm a f f e c t s  t h e  degree  and 

manner i n  which i t  can b e  monitored ( c f .  s u r v e i l l a n c e  c a p a c i t y ) .  I n  l i k e  

manner, t h e  consensus surrounding a  norm i s  r e l a t e d  t o  t h e  degree  of com- 

p l i a n c e  r ead ines s .  

One of t h e  primary c h a r a c t e r i s t i c s  o f  a  norm i s  its c l a r i t y  o r  t h e  

e x t e n t  t o  which t h e  con ten t  of t h e  norm is conc re t e  and d i s t i n c t  from 



o t h e r  norms. For cxamplc, t h e  r e g u l a t i o n  thaL f i rms  should no t  engage i n  

p r n c t l c e s  whicl~ l i m i t  o r  reduce compe t i t i on  is a  r e l a t i v e l y  vague and un- 

c l e a r  norm. A regulation s p e c i f y i n g  t h a t  banks mainLain a  c e r t a i n  percent-  

age o l  checking and sav ings  account  d e p o s i t s  a s  cash r e s e r v e s  i s  a  r e l a t i v e -  

l y  c l e a r  and unambiguous norm. 

Closely  r e l a t e d  t o  t h e  c l a r i t y  of a  r e g u l a t i o n  i s  its t e c h n i c a l  s- 
h l l i t y ,  o r  t h c  exLent t o  which compliance wi th  t h e  norm i s  e a s i l y  measured 

by e x i s t i n g  measurement dev ices .  The measurement dev ices  can range from 

huean obse rva t ion  t o  s o p h i s t i c a t e d  t echno log ica l  automation. The p r e s s u r e  

capac i ty  of b o i l e r  makers is  not  r e a d i l y  v i s i b l e  and must be measured by 

r c l a t i v e l y  t e c h n i c a l  equipment. The same i s  t r u e  of many foods  and drugs. 

On t h e  o t h c r  hand, bank balances  ( i f  they a r e  no t  f a l s i f i e d ) ,  most 

occupa t iona l  h e a l t h  and s a f e t y  codes ,  and commercial w i r ing  a r e  r e a d i l y  

obse rvab le  by a  t r a i n e d  agen t .  

The consensus of a  r e g u l a t i o n  r e f e r s  t o  t h e  e x t e n t  of agreement w i th  

tile norm by those  t o  whom t h e  norm can be p o t e n t i a l l y  appl ied. '  When 

busing was in t roduced by t h e  Supreme Court ,  one would say  t h a t  t h e r e  was a  

low degree  of consensus wi th  t h e  norm by sou the rn  s t a t e s .  Lack of consen- 

sus  does not  n e c e s s a r i l y  mean oppos i t i on  bu t  a l s o  c o n f l i c t i n g  degrees  of 

commitn~ent and i n t e r p r e t a t i o n .  For example, t h e r e  was widespread d i sag ree -  

ment among automobi le  manufacturers  about  t h e  f e a s i b i l i t y  of co~nplying 

wi th  DOT engine emiss ion s t anda rds .  The disagreement was no t  s o  much wi th  

t h e  o b j e c t i v e  of reducing t h e  l e v e l  of p o l l u t i o n  bu t  what t h e  new s t anda rd  

shoitld be, when i t  sho111d go i n t o  e f f e c t ,  and who should pay t h e  c o s t  o f  

compliance. 

Norms don ' t  always emerge and become accepted by f o c a l  t a r g e t s  i n  

s i m i l a r  ways. I n  some c a s e s ,  r e g u l a t i o n s  a r e  announced by t h e  r egu la to ry  

agent  and t h e  t a r g e t  i s  expected t o  comply immediately. I n  o t h e r  ca ses ,  * 

however, e s p e c i a l l y  t hose  i n  which norm compliance is no t  suppor ted by 

coe rc ive  a u t h o r i t y ,  new members of t h e  group t o  wliicl~ t h e  norm a p p l i e s  

i n t e r n a l i z e  t h e  norm ove r  a  pe r iod  of t ime. S o c i o l o g i s t s  r e f e r  t o  t h i s  

process ,  by which new members come t o  accep t  and comply wi th  group norms, 

a s  s o c i a l i z a t i o n  and i n t e r n a l i z a t i o n .  I n t e r n a l i z a t i o n  d i f f e r s  from s o c i a l i -  

z a t i o n  i n  t h a t  t h e  former addres ses  more t h e  r e s u l t  of normntive p r e s s u r e  

t o  conform whi l e  t h e  l a t t e r  add res ses  t h e  s p e c i f i c  a p p l i c a t i o n  of normative 

pressure. '  Norms t h a t  a r e  deeply i n t e r n a l i z e d  a r e  ones which moLlvate 

compliance behavior  w i th  l i t t l e  o r  no e x t e r n a l  s t imu lus  ( sanc t ion ) .  Those 

t h a t  a r e  on ly  shal lowly i n t e r n a l i z e d  must be  c o n s t a n t l y  r e in fo rced  by ex- 

t e r n a l  s a n c t i o n s .  Most p r o f e s s i o n a l  a s s o c i a t i o n s  a r e  composed of members 

who have i n t e r n a l i z e d  norms ove r  a  l ong  pe r iod  of t r a i n i n g  and indoc t r ina -  

t i o n .  

Norms can d i f f e r  i n  t h e  sou rce  and type  of a- which promotes 

compliance w i t h  t h e  norm. The sou rce  of a u t h o r i t y  can be  normative, such 

a s  i n  most p r o f e s s i o n a l  a s s o c i a t i o n s ,  remunerstive/calculntive a s  i n  

i n d u s t r i a l  t r a d e  a s s o c i a t i o n s ,  o r  coe rc ive  a s  i n  most s t a t e  and f e d e r a l  

r e g u l a t o r y  agencies .  I n  some cases ,  t h e r e  may be va r ious  sou rces  of author-  

i t y  f o r  a  g iven norm, b u t  t h e r e  w i l l  a lmost  always be  a  dominant source .  

I n  t h e  examples used i n  t h i s  a n a l y s i s ,  t h e  sou rce  of norm a u t h o r i t y  w i l l  

be  t h e  r e g u l a t o r y  agent  and t h e  type  of a u t h o r i t y  w i l l  be  coe rc ive .  

Norms a r e  communicated i n  many d i f f e r e n t  ways: i n t e r p e r s o n a l  i n t e r -  

a c t i o n ,  announcement, modeling, correspondence, e t c .  The mode of t ransmis-  

&, o r  t h e  means by which t h e  norm i s  communicated t o  t hose  from whom 

l ~ l l e  u se  of consensus i n  t h i s  manuscript d i f f e r s  somewhat from Zald 's  
use i n  which consensus connoted t h e  e x t e n t  of agreement among s o c i e t a l  
c o n t r o l  agen t s .  

'see E t z l o n i  (1961) f o r  a  good d e s c r i p t i o n  o f  t h e  p rocess  of s o c i a l i -  
e a t i o n  i n  o r g a n i z a t i o n s  c h a r a c t e r i z e d  by d i f f e r e n t  t ypes  o f  compliance 
s t r u c t u r e s .  



compliance i s  expected,  i s  f a i r l y  uniform i n  t h e  type of r egu la to ry  agent  

s tud ied  i n  t h i s  r e sea rch .  In  t h e  case  of u t i l i t i e s ,  i n t e r s t a t e  commerce, 

and some types  of communicntions i n d u s t r i e s ,  t h e  p r e v a i l i n g  type of norm 

is a  " r a t e , "  and t h e  r a t e s ,  however a r r i v e d  a t ,  a r e  communicated t o  t h e  

t a r g e t  ( i ndus t ry  members) by w r i t t e n  announcement. The r a t e s ,  then,  a r e  

recorded i n  some form, code, r a t e  mnnual, r a t e  s c l ~ e d u l e ,  s o  t h a t  they a r e  

r e a d i l y  a v a i l a b l e  t o  anyone. 

A p a r t i c i ~ l a r  concern of t h e  l e g a l  p r o f e s s i o n  has  been t h e  manner i n  

whicl~ norms a r e  app l i ed  f a i r l y  and w i t h o i ~ t  d i s c r i m i n a t i o n  t o  a l l  f o c a l  

t a r g c t s .  The cons i s t ency  of a p p l i c a t i o n  r e f e r s  t o  t h e  e x t e n t  t o  which 

n  r e g u l a t i o n  i s  enforced i n  a  s i m i l a r  way wi th  a l l  i ndus t ry  members, re-  

g a r d l e s s  of any s p e c i f i c  c h a r a c t e r i s t i c  of t h e  member ( s i z e ,  r eg ion ,  e t c . ) .  

The s t a b i l i t y  of a  norm is t h e  e x t e n t  t o  which t h e  norm is  endur ing 

and r e s i s t a n t  t o  change. Long-las t ing norms i n c r e a s e  t h e  p r o b a b i l i t y  of 

t h e  s u r v e i l l n n c e  technology,  improve both  c l a r i t y  and ccnsensus ,  dec rease  

the  c o s t  of compliance and p o s i t i v e l y  a f f e c t  t h e  r e l a t i o n s h i p  between t h e  

regulator and t h e  t a r g e t .  

Norms can be c l a s s i f i e d  acco rd ing  t o  t h e  focus of t h e  norm con ten t .  

Norms can focus on t h e  ownership of an i n s t i t u t i o n ,  t h e  i n p u t s  and pro- 

ce s scs  u t i l i z e d  by a  s p e c i f i c  i n s t i t u t i o n ,  o r  t h e  o u t p u t s  of t h e  i n s t i t u -  

t i o n .  I n  some c a s e s ,  t h e  norms w i l l  be s p e c i f i c  t o  an  i n d u s t r y ,  wh i l e  i n  

o t h e r s  t l ~ e y  w i l l  be s i m i l a r  a c r o s s  d i f f e r e n t  i n d u s t r i e s .  An example of 

an ownership norm i s  t h a t  anyone wi th  a  previous  c r i m i n a l  record cannot  

own o r  managc a  brokerage l~ouse  (SEC r e g u l a t i o n ) .  Although t h e r e  w i l l  be  

a  n ~ ~ m b e r  of d i f f e r e n t  f o c i  f o r  t h e  members of a  g iven i n d u s t r y ,  t h e r e  w i l l  

t ~ s u o l l y  be a  dominant focus  of t h e  norms. 

F ina l ly ,  t h e  i n t e n s i t y  w i th  which t h e  norm is p ro fes sed  and sanc- 

t ioned i s  an  important  way i n  w l~ icb  norms d i f f e r .  Compliance wi th  some 
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norms w i l l  be i n t e n s e l y  valued wh i l e  t h a t  f o r  o t h e r  norms much ' less  so .  

The i n t e n s i t y  w i th  which a  norm is valued by a  c o n t r o l  agen t  w i l l ,  of . 
course.' a f f e c t  many a s p e c t s  of t h e  c o n t r o l  a g e n t ' s  behavior .  Inc reased  

e f f o r t s  i n  s u r v e i l l a n c e ,  t h e  mob i l i za t ion  o f  i n f l u e n c e  r e sources ,  and t h e  

v i s i b i l i t y  of s a n c t i o n s  a r e  a l l  a s s o c i a t e d  wi th  in t ense ly -he ld  norms. 

F a l s i f i c a t i o n  of accounts  is an example o f  a  norm v i o l n t i o n  which is 

c l o s e l y  monitored (annual  and s p o t  a u d i t s ) ,  r a p i d l y  responded t o  (p l ace  

t h e  bank i n  conse rva to r sh ip ) .  and pub l i c ly  announced (widespread news 

coverage) .  

Performance Curves 

One o f  t h e  d i f f i c u l t i e s  i n  t h e  f i e l d  of r e g u l a t i o n  has  been i d e n t i f y -  

i ng  a p p r o p r i a t e  dependent v a r i a b l e s  f o r . e x p l a n a t i o n .  One promising v a r i a b l e  

whose p o t e n t i a l  has  been over looked a r e  t h e  s t a n d a r d s  of performonce of t h e  

members of a  g iven i n d u s t r y .  Performance o f  a n  o r g a n i z a t i o n  can be  segment-. 

ed i n t o  va r ious  components. At a  macro l e v e l ,  performance can be d iv ided  

i n t o  a n  e x t e r n a l  and an  i n t e r n a l  p e r s p e c t i v e  (Dubin, 1975). The i n t e r n a l  

p e r s p e c t i v e  addres ses  t h e  e x t e n t  t o  which t h e  o rgan iza t ion  a c l ~ i e v e s  c f f l c i e n t  

l e v e l s  of throughput and ou tpu t .  The most commonly used i n d i c a t o r  of I n t e r -  

n a l  e f f i c i e n c y  is p r o f i t  a f t e r  t axes ,  but  t h e r e  a r e  mony o t h e r s  ( r e t u r n  on 

investment ,  r e t u r n  on e q u i t y ,  book va lue  of t h e  revenue-producing i n s t a l l n -  

t i o n s ,  ea rn ings  p e r  sha re ,  e t c . ) .  

I n t e r n a l  e f f i c i e n c y ,  however, does no t  add res s  t h e  s o c i a l  i s s u e  of 

r e sou rce  d i s t r i b u t i o n  and u t i l i z a t i o n .  A prof i t -making p l a n t  may no t  be 

considered e f f i c i e n t  i f  i t  p o l l u t e s  t h e  a i r  and s t reams i n  t h e  l o c a l  com- 

munity. Because e x t e r n a l i t i e s  a r e  u sua l ly  s o  d i f f i c u l t  t o  compute, most 

o r g a n i z a t i o n a l  a n a l y s t s  concen t r a t e  on i n t e r n a l  a s p e c t s  of performance 

( l eav ing  such implacable  i s s u e s  a s  t h e  s o c i a l  r o t e  o f  d i scoun t  and shadow 

p r i c e s  . t o  economists who seem t o  cnjoy t h i s  pain-inducing a r e a  o f  i n q u i r y ) .  



Wlthin t h e  organization, one can i d e n t i f y  t h r e e  a r e a s :  1 )  work-related a r e a s  

' 
of performance such a s  s a f e t y  ( n u m b ~ r  o f  a c c i d e n t s ) ,  overhead, waste ,  pro- 

duc t i . v i ty ,  i nnova t lon ,  c l ima te  (g r i evances ,  d i s c i p l i n a r y  memos), t r a i n i n g ,  

worker commitment (absenteeism and tu rnove r ) ,  o r  t h e f t ;  2) compliance- 

r e l a t e d  a r e a s  o f  performance such a s  emiss ion c o n t r o l ,  worker s a f e t y .  

quall . ty c o n t r o l ,  o r  recor?-keeplng; and 3) i ndus t ry - r e l a t ed  comparat ive  per- I 
fornlance s u c l ~  a s  s h a r e  of t h e  market,  s a l e s ,  number of pe r sonne l ,  market ing,  

o r  KCD expenditures, and s o  on. 

A performance curve is t h e  range o r  d i s t r i b u t i o n  of performance a long  

any of t h e  dimensions mentioned above of a l l  o f  t h e  i n s t i t u t i o n s  i n  a  g iven 

indus t ry .  For example, a l l  h o s p i t a l s  could compute a  c o s t  pe r  pat ient-day 

f l g u r c  and t h e  aggrega t ion  of a l l  h o s p i t a l s  would r e p r e s e n t  a  performance 

curve f o r  o  s p e c i f i c  segment o l  performance ( s e e  Zald ,  1971, f o r  o t h e r  

examples of performance cu rves ) .  Performance curvcs  vary p r i n c i p a l l y  i n  

t l ~ e i r  shapes .  A l lpo r t  desc r ibed  t h e  c l a s s i c  J -curve f o r  norm conformity 

i n  1934, and t h i s  curve wo111d seem most a p p r o p r i a t e  f o r  performance i n  

compliance-re la ted a r e a s .  The shape . a lone ,  however, i s  on ly  a  g l o b a l  char-  

a c t e r i s t l c  of t h e  performance curve.  Other dimensions of i n t e r e s t  would be 

the  p a t t e r n  of i n ~ r a - c u r v e  v a r i a t i d n .  There may be a  wider d i s t r i b u t i o n  

of p o i n t s  a t  some segments of t h e  curve and narrower a t  o t h e r s .  The shape 

of t h e  curve may vary ove r  time o r  i t  may remain r e l a t i v e l y  s t a b l e .  

F l n n l l y ,  curves  f o r  s l m i l a r  performance dimensions may vary between 

i n d u s t r i e s .  A comparison of i n t e r - i n d u s t r y  cu rves  on va r ious  OStlA s t an -  

da rds  mlght provide i l l u ~ n l n a t l n g  r e s u l t s  r ega rd ing  t h e  r e l a t i o n s h i p  be- 

tween compliance and technology. 

Con t ro l  Agents 

As d i scussed  e a r l i e r ,  c o n t r o l  agen t s  can be  divided i n t o  a  c l a s s  of a* 

i n t e n t i o n a l  agen t s  and a c l a s s  of informal  agen t s .  The l a t t e r  d i f f e r  from 

t h e  former i n  t h a t  they have no au tho r i zed  mandate o r  l eg i t imacy  f o r  t he  

c o n t r o l  of i n s t i t u t i o n s  bu t ,  through t h e i r  a c t i o n s ,  e x e r t  s i g n i f i c a n t  

i n f l u e n c e  on t h e  behavior  of i n s t i t u t i o n s .  I n  a d d i t i o n  t o  t h i s  r a t h e r  

mac ro -c l a s s i f i ca t ion  of c o n t r o l  a g e n t s ,  t h e r e  a r e  a  number of dimensions 

which d i f f e r e n t i a t e  c o n t r o l  agen t s  w i t h i n  e i t h e r  ca tegory.  Seve ra l  of 

t h e s e  dimensions have appeared i n  e a r l i e r  s e c t i o n s  ( p a r t i c u l a r l y  " s o c i a l  

o rgan iza t ion" ) ,  a  f a c t  which i n i t i a l l y  s t imu la t ed  t h e  a u t h o r s  t o  push f o r  

more "powerful" conceptual  s i m p l i c i t y .  It was ou r  f e e l i n g ,  however, t h a t  

t h e  c o s t  of r e p e t i t i o n  might be r epa id  by t h e  inc reased  connectedness  and 

i n t e r - r e l a t e d n e s s  of t h e  framework. 

One of t h e  primary dimensions which d i f f e r e n t i a t e s  c o n t r o l  agen t s  is 

t h e  a v a i l a b i l i t y o f  r e sources  t o  i t  o r  t h e  sanc t ion ing  of non-conformity 

( t h i s  theme w i l l  be  taken up i n  g r e a t e r  d e t a i l  i n  t h e  f i n a l  two s e c t i o n s  of 

t h i s  chap te r ) .  A r e l a t e d  dimension is t h e  ease  wi th  which t h e  r e sources  can 

be mobi l ized and deployed? Agencies may have f r i e n d s  i n  Congress rcspon- 

s i b l e  f o r  budget a p p r o p r i a t i o n s .  On t h e  one hand, an agency wi th  such a  

sponsor ( a  c l a s s i c  example i s  Mendell Rivers  and t h e  m i l i t a r y  i n s t i t u t i o n )  

may be r i c h  i n  r e source  a v a i l a b i l i t y  -- both t h e  sponsor and t h e  appropr io-  

t i o n s  a r e  r e sources  -- b u t  may be l i m i t e d  i n  i ts a b i l i t y  t o  mob i l i zc  t h e  

r e sources  (only once a  y e a r ) .  

Three dimensions which a r e  i n t i m a t e l y  r e l a t e d  t o  r e source  a v a i l a b i l i t y  

a r e  t h e  power, p r e s t i g e .  and s t a t u s  of t h e  p a r t i c u l a r  c o n t r o l  agen t .  A l -  

though t h e  layperson does no t  always d i f f e r e n t i a t e  t h e s e  t h r e e  concepts ,  
-- - 

' s ee  Blalock (1968) f o r  an  i n t e r e s t i n g  d i scuss ion  of r e source  l i q u i d -  
i t y  and power. Gamson (1968) a l s o  d e a l s  w i th  t h e  l i q u i d i t y  i s s u e .  



s o c i o l o g i s t s  have usua l ly  been c a r c f u l  t o  po-lnt o u t  d i s t i n c t i o n s  (Weher, 

1947; Lcnski.  1966). Powcr i s  Lhe a b i l i t y  o f  t h e  c o n t r o l  agen t  t o  impose 

i t s  w i l l  on an i n s t i t u t i o n  a g a i n s t  its r e s i s t a n c e .  P r e s t i g e  i s  t h e  esteem 

whlch t h e  c o n t r o l  agent  e l i c i t s  from t h e  i n s t i t u t i o n ,  and s t a t u s  is  t h e  

sLandlng of Lhe c o n t r o l  agent  r e l a t i v e  t o  o t h e r  c o n t r o l  agen t s  f o r  a  g iven 

indus t ry .  A11 t h r e e  dimensions a r e  i n t e r r e l a t e d ,  each one causing and being 

both I n  t h e  of t h e i r  mandate and t h e  a c t i v i t y  and a l s o  i n  t h e  i n t e n s i t y  ! 
I 

wlLh which they pursue t h a t  mandate. Some c o n t r o l  agen t s  w i l l  b e  r e s p o n s i b l e  

f o r  very p r e c i s e  and l i m l t e d  segments of performance, wh i l e  o t h e r s  may have 

caused by t h e  o t h e r s .  They a r e  n o t ,  however, n e c e s s a r i l y  synonymous and 

in t e rchangeab le .  The s t a t e  a l c o h o l  commission may be powerful i n  g r a n t i n g  
I 

opera t ing  l i c e n s e s  t o  l i q u o r  s t o r e s  and n i g h t  c l u b s ,  may have a  lower s t a t u s  
I 

Ll~an the  s t a t e  l e g i e l a t u r c ,  and have more p r e s t i g e  than t h e  l o c a l  p o l i c e .  

Control  agen t s  may expe r i ence  an  e x p l i c i t  o r  i m p l i c i t  d i v i s i o n  of I 

broad d i s c r e t i o n  wi th  r e s p e c t  t o  t h e  performance segments c o n t r o l l e d .  The 

i n t e n s i t y  of e f f o r t  may r ange  from l l t t l e  o r  no i n t e n s i t y  (Ilouse Sub- u 

Committee on Unamerican A c t i v i t i e s )  t o  extreme i n t e n s i t y  ( t h e  Surgeon . 

General).  

l abo r  w i th  o t h e r  c o n t r o l  agen t s .  The most common example of an  e x p l i c i t  

d i v i s i o n  of l a b o r  is wi th  regard t o  s a n c t i o n s .  The r egu la to ry  agency can 

dc t e rmi r~c  noncompliance and a s s e s s  c i v i l  p e n a l t i e s  bu t  is r a r e l y  empowered 

wit11 p o l i c e  coe rc ion  o r  p l ~ y s i c a l  s a n c t i o n s .  An i m p l i c i t  d i v i s i o n  of l abo r  

f r equen t ly  occu r s  wi th  regard Lo s u r v e i l l a n c e .  For many r e g u l a t o r y  agenc ie s ,  

infracLioris a r e  r epo r t ed  by non-agency personnel  ( e .g . ,  t h e  FCC). The type  
I 

of d i v l s i o n  of l abo r  may depcnd on t h e  degree  o f  g o a l  c o n f l i c t  o r  g o a l  com- 

p n t l b i l i t y  anlong c o n t r o l  agen t s .  I t  is q u i t e  conce ivab le ,  f o r  example, 

LllaL c o n t r o l  agen t s  w i l l  have a lmost  d i a m e t r i c a l l y  opposed goa l s  f o r  t h e  

samc indus t ry .  Auto makers a r e  confronted wi th  such d i v e r s e  demands a s  

increased s a f e t y  f e a t u r e s  by elre Highway Sa fe ty  Act,  i nc reased  mileage by 
4 

t he  Congress and t h e  consumer ( f o r  d i f f e r e n t  r e a s o n s ) ,  reduced p o l l u t i o n  by 

  he EPA, and non- in f l a t iona ry  p r i c e s  by t h e  P r i c e  Con t ro l  Commission. 
I 

Prom t h e  p e r s p e c t i v e  of a  t a r g e t  i n d u s t r y ,  t h e  s e t  of c o n t r o l  agen t s  

I 

r e l e v a n t  t o  its o p e r a t i o n  v a r i e s  i n  number, s t a b i l i t y ,  and r e source  aggrega- 

t i o n .  At a  g iven po in t  i n  time, an  indus t ry  w i l l  be  faced wi th  a  s p e c i f i c  

Control  agen t s ,  l i k e  t h e  norms which they a t t empt  t o  en fo rce ,  vary  i 

number of c o n t r o l  agen t s  (many o r  few), and t h a t  number may i n c r e a s e  o r  de- 

c r e a s e  over  time. Each c o n t r o l  agen t  w i l l  posses s  a  c e r t a i n  amount of in-  

f l u e n c e  r e sources  which can be  p o t e n t i a l l y  a p p l i e d  a g a i n s t  an  i n d u s t r y ,  a ~ d  

both  t h e  capac i ty  of t h e  i n d i v i d u a l  agent  and t h e  oggrcgate  concen t r a t ion  

of t h e  s e t  o f  agen t s  f o r  an i n d u s t r y  may vary o r  remain s t a b l e  over  time. 

S u r v e i l l a n c e  Capac i ty  

According t o  Tbibaut  and Kel ley (1959). norms reduce t h e  c o s t s  of 

s u r v e i l l a n c e ;  t h e  expected behavior  is i n t e r n a l i z e d  w i t h i n  t h e  i n d i v l d u n l  

and does not  u sua l ly  r e q u i r e  an  e x t e r n a l  s t imu lus  t o  promote complisnce. 

I n  t h e  f i e l d  o f  r e g u l a t i o n ,  t h e  degree  of i n t e r n a l i z a t i o n  v a r i e s  widcly .  

Some norms, such a s  wages and hours  laws which a r e  thorouglrly i n t e r n a l i z e d ,  

r e q u i r e  l i t t l e  s u r v e i l l a n c e ,  wh i l e  o t h e r s ,  such a s  border  maintenance. re-- 

q u i r e  cont inuous  s u r v e i l l a n c e .  

Although t h e  s u r v e i l l a n c e  capac i ty ,  and t h e  fol lowing c l u s t e r  s anc t ions .  

a r e  p r o p e r t i e s  of t h e  c o n t r o l  agen t ,  t h e i r  s u b s t a n t i v e  importnllce i n  t h e  

r egu la to ry  p rocess  r e q u i r e s  t h a t  they be t r e a t e d  a s  s e p a r a t e  concepts .  

S u r v e i l l a n c e  can be  de f ined  a s  t h e  measurement of t h e  gap between 

d e s i r e d  behavior  and a c t u a l  behavior .  The EEOC determines  i f  o r g a n i z a t i o n s  

a r e  i n  compliance wi th  a f f i r m a t i v e  a c t i o n  r e g u l a t i o n s  by comparing personnel  

r eco rds  wi th  r equ i r ed  minor i ty  r e p r e s e n t a t i o n .  S u r v e i l l a n c e  can be  on-golng 

o r  can b e  p e r i o d i c ,  b u t  whatever t h e  t iming,  i t  r e p r e s e n t s  a  p rob lema t i ca l  



- 62 - 

concern f o r a n y  r egu la to ry  agen t .  S u r v e i l l a n c e  is p rob lema t i ca l  because i t  

r e q u i r e s  on expend i tu re  of r e sou rces  by t h e  r e g u l a t o r y  agen t  above t h e  re- 

sou rces ' r equ i r ed  f o r  t h e  normal day-to-day maintenance of t h e  o rgan iza t ion .  

Most r egu la to ry  agcn t s  complain o f  t h e  l a c k  of r e sou rces  which a r e  made 

n v o t l a b l e  f o r  s ~ ~ r v e i l l a n c e .  For example, both  t h e  U.S. Customs S e r v i c e  and 

the  U.S. Immigration S e r v i c e  a r e  r e spons ib l e  f o r  s u r v e i l l a n c e  of v a s t  do- 

mains (miles  of border  and numbers o f  i l l e g a l  a l i e n s ) .  Given t h e  budget I 

t e n s i v e  t e c h n i c a l  t r a i n i n g  i n  o r d e r  t o  decipher  massive amounts o f  f i n a n c i a l  

a p p r o p r i a t i o n s  f o r  s u r v e i l l a n c e ,  i t  would appear  t h a t  s u r v e i l l a n c e  was 

ofLen a  secondary consideration of lawmakers a n d s t h a t  t h e i r  p r i n c i p a l  con- ! 
tern was t h e  c r e a t i o n  o f  t h e  r egu ln to ry  agent  r a t h a r  than i t s  e f f e c t i v e  

4 

da ta .  So, i n  a d d i t i o n  t o  t e c h n i c a l  complexi ty ,  t h e  e x t e n t  t o  which t h e  

func t lon iog .  I n  t h i s  conceptual  c l u s t e r ,  then,  t h e  dimensions o f  i n t e r e s t  

a r e  t hose  which r e f l e c t  t h e  a g e n t ' s  c a p s c i t y  f o r  s u r v e i l l a n c e .  

A s  can be seen  from t h e  above, a  primary dimension f o r  t h e  c o n t r o l  

agent  is t h e  oRp,regnte amount of r e sou rces  which can be  u t i l i z e d  f o r  su r -  

v c i l l n n c e .  Regulatory agen t s  w i l l  vary  widely i n  t h e  e x t e n t  t o  which re-  

sou rces  a r e  adequate  f o r  t h e  s u r v e i l l a n c e  t a sk .  A r e l a t e d  dimension is t h e  

t e c h n i c a l  complexiLy r equ i r ed  f o r  s u r v e i l l a n c e .  I n  mony s i t u a t i o n s ,  t h e  EPA 

must u t i l i z e  expensive ,  s e n s i t i v e  t e c h n i c a l  equipment t o  determine t h e  

c f c e c t s  of an i n s t i t u t i o n ' s  a c t i o n s  on t h e  q u a l i t y  of t h e  environment.  

surveillance technology i s  l a b o r  i n t e n s i v e  o r  c a p i t a l  i n t e n s i v e  is an  i m -  

p o r t a n t  d i s t i n c t i o n .  Both t e c h n i c a l  complexity end l a b o r  i n t e n s i t y  a r e  

r e l o t c d  t o  t h e  c o s t  pe r  u n i t  monitored. Some agen t s  have r e l a t i v e l y  few 

u n i t s  t o  monitor (automobile manufacturers)  bu t  r e q u i r e  s o p h i s t i c a t e d  equip- 

i 

mcnt. The u n i t  c o s t  i s  a  bot tom-l lne  i n d i c a t o r  which accounts  f o r  number of 

Many a c t i v i t i e s  can be t e c h n i c a l l y  complex, bu t  not  r e q u i r e  s o p h i s t i c a t e d  j 
t c c l ~ n o l o g i c o l  dcv ices .  For example, t h e  examiners f o r  t h e  SEC r e c e i v e  ex- 

u n i t s ,  t e c h n i c a l  complexity, and l n b o r l c a p i t a l  i n t e n s i t y .  

Regulatory agen t s  d i f f e r  i n  t h e  e x t e n t  t o  which they can d c l e a o t e  

s u r v e i l l a n c e  t o  o t h e r  agen t s .  Some agen t s  depend a lmost  e n t i r e l y  on com- 

p l a i n t s  from c l i e n t s  (consumer p r o t e c t i o n  bureaus) f o r  t h e i r  s u r v e i l l a n c e  

and mainta in  ve ry  sma l l  s u r v e i l l a n c e  c a p a c i t i e s .  The U.S. Treasury depends 

on bank t e l l e r s  t o  s p o t  t h e  occu r rence  o f  c o u h t e r f e i t  money bu t  does not  

d e l e g a t e  s u r v e i l l a n c e  of known c o u n t e r f e i t e r s  t o  o t h e r s  except  au tho r i zed  

law enforcement agencies .  A r e c e n t  concern has  been t h e  l cg i t imocy  of t h e  

s u r v e i l l a n c e  technique.  Phonetapping, l e t t e r  opening,  and break- ins ,  wh i l e  

they may be e f f e c t i v e  moni tor ing techniques ,  have been accordcd low l e g i t i -  

macy and do no t  o f t e n  produce in fo rma t ion  which can be  p re sen ted  f o r  

enforcement.  

S u r v e i l l a n c e  techniquea vary i n  t h e  ranae of  phenomena f o r  which 

they can be  u t i l i z e d .  For example, a  micrometer can be  used i n  any s f t u a t i o n  

which r e q u i r e s  a  p r e c i s e  measurement of width .  A sensitive d i o t l ~ e r m a l  cyto-  

s cop ic  magnet izer  can on ly  be used in . imag ina ry  s i t u a t i o n s  j u s t  c r ea t ed  by 

t h e  au tho r  t o  remind him t o  look  up an  a p p r o p r i a t e  example f o r  t h i s  space.  

F i n a l l y ,  s u r v e i l l a n c e  techniquea can be  d i s t i n g u i s h e d  by t h e i r  s t a b i l i t y .  

Micrometers con always be  used t o  measure width .  I n  o t h e r  a r e a s  of perfor-  

mance, however, t h e  technology r equ i r ed  f o r  measurement may be u n s t a b l e  and 

r a p i d l y  changing. New manufactur ing p rocesses  can r e q u i r e  t h e  development 

of more s o p h i s t i c a t e d  moni tor ing dev ices ;  l a b o r  i n t e n s i v e  dev ices  may re- 

q u i r e  upgrading through p r o f e s s i o n a l  t r a i n i n g  t o  meet new s i t u a t i o n s .  

Sanc t ions  and Incen t ives  

Once s u r v e i l l a n c e  has  occurred and t h e  agency determines  t h a t  t h e r e  

has  been some d e v i a t i o n  from t h e  expected p a t t e r n s  o f  pcrformance, t h e  

i s s u e  of s a n c t i o n s  becomes p rob lema t i ca l .  Although s a n c t i o n s  may be l e g i -  

t ima te ly  invoked whenever r e g u l a t i o n s  a r e  no t  complied wi th ,  t h e  a c t u a l  use  



of Lhe formal s anc t ion ing  mechanism does not  n e c e s s a r i l y  a l s o  occur .  The 

use o f  s a n c t i o n s  by a d m i n i s t r a t i v e  agenc ie s  i nvo lves  a  complicated c a l c u l u s  

(Zald, 1975) encompassing many f a c t o r s ,  on ly  a  few o f  which a r e  covered by 

t h e  formal mandate on c l ~ a r t e r  of t h e  agen t .  I n  an exper imental ly-designed 

system (such a s  t hose  used by psycho log i s t s  t o  determine t h e  l e a r n i n g  capa- 

clLy of r a t s ) ,  t h e  performance of an i n a p p r o p r i a t e  response,  whenever o r  

I~owevcr i t  occurred,  would e l i c i t  some form of s a n c t i o n  o r  punishment. Th i s  

is t r u c  because t h e  system des igne r  c o n t r o l s  a l l  of t h e  sys tem's  reward and I 

punlslm~ent r e sources .  A r a t  cannot i n f l u e n c e  t h e  exper jmenter  hy i t s  deci-  

s l o n  t o  not  comply, nor do reward and punishments have secondary e f f e c t s  on 

t l ~ e i r  p a r t i c i p a n t s  ( I . @ . ,  r a t s  belng made t o  wa i t  on t h e  t i l de l ines )  . I n  , 

r e n l l l y ,  however, r egu la to ry  agen t s  r a r e l y  have a  monopoly on i n f l u e n c e  i 
r e sources  and must be c o n s t a n t l y  concerned about  Lhe degree  of s a n c t i o n  re-  i 
qu i rcd  t o  produce compliance, i t s  capac i ty  t o  d e l i v e r  a  g iven s a n c t i o n ,  t h e  1 

I 

e f f e c t  of t h e  sanc t ion  on o t h e r s  than t h e  o f f ende r ,  t h e  p r o b a b i l i t y  t h a t  

t h e  o f f ende r  w i l l  comply and t h e  e f f e c t s  o f  f a i l i n g  t o  induce compliance I f  i 
noo-compliance is sanct ioned.  

One of t h e  most f r equen t  c r i t i c i s m s  of t h e  func t ion ing  o f  r egu la to ry  

agcncies  i s  t h a t  they do not  have adequate  s anc t ion ing  a u t h o r i t y  commensurate 

i4 i 
with t h e i r  c o n t r o l  func t lon  (Nelson, 1964). The c h a r t e r  of most r e g u l a t o r y  

agenc ie s  r e f e r s  t o  formal j u d i c i a l  a u t h o r i t y  a s  a  means of compel l ing 

obedience. For example, t h e  EPA may r e s o r t  t o  a  c o u r t  o r d e r  t o  prevent  a  

me t ropo l i t an  hea t ing  and coo l ing  p l a n t  from o p e r a t i n g  wi thout  t h e  i n s t a l l a -  

t l o n  of proper  a n t i - p o l l u t i o ~ ~  dev ices .  Formal s a n c t i o n s  a r e ,  however, 

difficult co use and no t  always e f f e c t i v e  o r  a p p r o p r i a t e .  A s  a  r e s u l t ,  

r e g ~ ~ l a t o r y  ngcncles  r e s o r t  t o  many informal  and unauthor ized means of 

s anc t ion ing  undes i r ab le  behavior  (Chamberlain, g g. ,  1942) .l One of t h e  

'par a  f a s c i n a t i n g ,  though c r i t i c a l  review of p u b l i c i t y  a s  a n  informal  
s anc t ion  by a l lmin i s t r a t ive  agencies .  s e e  Ce l lho rn  (1973). 

consequences of t h e  i n c r e a s i n g  tendency of r egu la to ry  agenc ie s  t o  r e l y  on 

informal ,  coe rc ive  snnc t ions  a s  a  compensation f o r  weak formnl a u t h o r i t y  is r 

t h e  neg lec t  o f  t h e  sometimes e q u a l l y  e f f e c t i v e  p o s i t i v e  snnc t ion .  According 

t o  Baldwin (1971), p o s i t i v e  s a n c t i o n s  a r e  much cheapcr  than nega t ive  snnc- 

t i o n s ,  r e q u i r e  l e s s  s u r v e i l l a n c e ,  a r e  easy t o  l e g i t i m i z e ,  promote conf idence 

i n s t e a d  of i n s p i r i n g  f e a r ,  develop s t a b i l i t y ,  and have r e i n f o r c i n g  a f t e r  and 

s i d e  e f f e c t s .  Whether s a n c t i o n s  a r e  p o s i t i v e  o r  nega t ive ,  t h e  l i t e r a t u r e  on 

s o c i a l  c o n t r o l  has  not  been we l l  developed, r e l y i n g  predominanLly on s imp l i s -  

t i c  t ypo log ie s  (Clark  and Wilson, 1961; E t z i o n i ,  1961; Olson, 1965; f o r  a  

more r e c e n t  and i n t e r e s t i n g  approach, s e e  Zald and Jacobs ,  1978) .  We f e e l  

t h a t  t h e  l i s t  of dimensions desc r ibed  below w i l l  c o n t r i b u t e  t o  a  f u l l c r  

unders tanding o f  t h e  r o l e  o f  s a n c t i o n s  i n  t h e  r egu la to ry  p rocess .  

Although m n y  f a c t o r s  a r e  r e l a t e d  t o  i ts c a l c u l a t i o n ,  t h e  case of a  

p a r t i c u l a r  s anc t ion  i s  a  key dimension of a n a l y s i s .  Costs  may vary f o r  t h e  

same s a n c t i o n  i n  d i f f e r e n t  i n d u s t r i e s  o r  f o r  t h e  same snnc t ion  app l i ed  t o  

d i f f e r e n t  members o f  t h e  same i n d u s t r y .  For example, t h e  s i z e  of t h e  in-  

s t i t u t i o n  has  been demonstrated t o  have an  e f f e c t  on i ts p r o b a b i l i t y  of 

being sanct ioned (Blondel l  and Meyer. 1973). The type of lcf$i t lmacy under- 

l y i n g  t h e  s a n c t i o n  can  be  used t o  d i f f e r e n t i a t e  s a n c t i o n s .  The use  of 

adve r se  p u b l i c i t y  obviously  depends on p u b l i c  suppor t ,  whereas w i t l ~ l ~ o l d i n g  

of funds  depends on j u r i d i c i a l  l eg i t imacy .  

Like  s u r v e i l l a n c e  t echn iques ,  s a n c t i o n s  can vary by t h e i r  ronge. Some 

s a n c t i o n s  can be used e f f e c t i v e l y  on ly  i n  c e r t a i n  i n d u s t r i e s  o r  on ly  wi th  

c e r t a i n  i n s t i t u t i o n s  wh i l e  o t h e r  s a n c t i o n s  can be broadly  app l i ed  a c r o s s  

i n d u s t r i e s  and o rgan iza t ions .  Two key d i s t i n c t i o n s  i n  s a n c t i o n s  a r e  t h e i r  

s e l e c t i v i t y  (Olson, 1965) and t h e i r  d i v i s i b i l i t y  (Cel lhorn,  1973). Selec-  

t i v i t y  r e f e r s  t o  t h e  f l e x i b i l i t y  i n  app ly ing  t h e  s a n c t i o n  wh i l e  divisibility 

r e f e r s  t o  t h e  e x t e n t  t h a t  d i f f e r e n t  l e v e l s  of t h e  s a n c t i o n  can be  a c t i v a t e d .  



P u b l i c i t y  m y  be a  vcry f l c x l b l e  s a n c t i o n ,  but  i t  l a  not  very  d i v i s i b l e .  

T l ~ c  FI)A was a b l e  t o  se lecL only  one soup company fo r  advc r se  p u b l i c i t y  (Bon 

Vivant),  but i t  was unablc  t o  c o n t r o l  t h e  i n t e n s i t y  (Bon Vivant went bank- 

rupt  f o r  having fewer than t en  cans  of contaminated soup). 

Anotller way t o  d l s t i n g u l s h  s a n c t i o n s  is I n  t h e  o r i e n t n t l o n  of the 

r egu la t ed  t o  t h e  s a n c t l o n  (Gamson, 1968). Tho use  o f  s a n c t i o n s  considered 

l e g i t i m a t e  by t h e  indus t ry  produces a  f avo rab le  o r i e n t a t i o n  wh i l e  t h e  use  

of informal  und coe rc ive  ones  e l i c i t s  a n  a l i e n a t e d  o r i e n t a t i o n .  F i n a l l y ,  

s a n c t i o n s  car1 bc c l a s s l f l e d  acco rd ing  t o  t h e  e a s e  o f  mob i l i za t ion  ( t h e  

l l q ~ ~ i d l t y  i s s u e ) .  For i n s t a n c e ,  a  cour t -ordcred i n j u n c t i o n  i s  sometimes 

hard t o  procure  but a  l e a k  t o  t h e  p r e s s  r e q u l r e s  l i t t l e  advance p repa ra t ion .  

Compliance Readiness 

Nost of t h e  p r e v i o ~ ~ s  conceptual  c l u s t e r s  d e a l  w i th  dimensions of t h e  

rcgul.ntory p rocess  from t h e  p e r s p e c t i v e  of t h e  r egu la to ry  agen t .  Because 

one of t h c  e s s e n t i a l  assumptions under lying t h i s  a n a l y s i s  add res ses  t h e  

hlghly  p o l i t i c i z e d  n a t u r e  of t h e  r egu la to ry  p rocess ,  we must a l s o  cons ide r  

Lhe compllnnce t a r g e t  n s  a  fundamental f a c t o r  i n  determining t h e  cour se  of 

r c g l ~ l n t l o n .  A s  we hove pointed o u t  i n  e a r l i e r  s e c t i o n s ,  r e g u l a t i o n  does 

not  c o n s i s t  i n  t h e  mere developmcnt, moni tor ing and sanc t ion ing  of pe r fo r -  

nlonce norms by an  au tho r i zed  c o n t r o l  agen t .  The t a r g e t  a l s o  a t t empt s  t o  

d e f i n e  t h e  e x e r c i s e  of s o c i a l  c o n t r o l  i n  a  way t h a t  is  f avorab le  t o  i t s  

cont-lnued, unconstra ined v i n b i l i t y .  I n  o t h e r  words, t h e  t a r g e t s  of regula-  

t i o n  a r e  not  pas s ive  o b j e c t s  bu t  w i l l  a c t i v e l y  mob i l i ze  r e sources  t o  

counter  t h e  power and i n f l u e n c e  of t h e  r egu la to ry  ngent .  S o c i a l  c o n t r o l  

is  a  r e c l p r o c o l  p roces s  i n  wl~ich each p a r t y  maneuvers f o r  p o s i t i o n s  of 

s t r c n g t l ~  wi th  regard t o  t h e  o t l ~ c r  pa r ty .  1 '  

Th i s  d e s c r i p t i o n  of t h e  s o c i a l  c o n t r o l  p roces s  imp l i e s  t l ~ o t  compli- 

ance o f  t h e  t a r g e t  w i th  t h e  d e s i r e s  of t h e  r ego la to ry  agent  i s  problematical. '"  

Compliance does occur  but  t h e  dynamics o f  compliance a r e  not  a s  s imp le  a s  

may appear .  We have termed t h e  p o t e n t i a l  responsiveness  of t h e  t a r g e t  of 

s o c i a l  c o n t r o l  a s  compliance r e a d i n e s s  t o  i n d i c a t e  t h e  a c t i v e  r o l e  which 

t h e  indus t ry  member p l ays  i n  t h e  process. '  Compliance has  received much 

a t t e n t i o n  from p o l i t i c a l  s c i e n t i s t s  (Becker and F a r l e y ,  1969) on a  macro 

l e v e l  and from s o c i a l  p sycho log i s t s  a t  t h e  micro l e v e l  (Milgram. 1973). 

Unfor tunate ly ,  t h e r e  have been few a t t empt s  t o  apply  what is known about  

compliance t o  a n  o r g a n i z a t i o n a l  s e t t i n g  o u t s i d e  t h e  formal p o l i t i c a l  pro- 

ce s s  (Supreme Court d e c i s i o n s  and t h e  r e l a t i o n s  between s t a t e ,  l o c a l ,  and 

f e d e r a l  governments a r e  considered t o  f a l l  w i t h i n  t h e  formal p o l i t i c a l  

p roces s ) .  Some o f  t h e  dimensions which a r e  e s s e n t i a l  i n  performing such 

an  a n a l y s i s  a r e  desc r ibed  i n  t h e  r e s t  of t h i s  s e c t i o n .  

Power and dependence a r e  two complementary concepts  which appear  most 

a p p r o p r i a t e  f o r  ou r  a n a l y s i s  of t h e  r e l a t i o n s h i p  between r egu la to ry  ngent 

and t h e  indus t ry .  Following Emerson's (1962) concept ion and Thompson's 

r e fo rmula t ion  (1967), an  o rgnn iza t ion  i s  dependent on an  element i n  i t s  

environment t o  t h e  e x t e n t  t h a t  t h e  o rgan iza t ion  needs r e sources  provided by 

t h e  element and t h a t  t h e  o r g a n i z a t i o n  cannot o b t a i n  t h e s e  r e sources  from 

o t h e r  e lements .  It fo l lows  then  t h a t  t h e  degree  of dependence of t h e  in -  

s t i t u t i o n  on t h e  agen t  f o r  r e sou rces  is one dimension r e l a t e d  t o  compliallce 

r ead ines s .  Elements of dependence inc lude  money, l eg i t imacy .  o p e r a t i n g  

l i c e n s e s ,  c e r t i f i c a t i o n ,  i n fo rma t ion ,  and freedom from s u r v e i l l a n c e .  

Another dimension o f  compliance r ead ines s  is phys i ca l  d i s t a n c e .  

C e t e r i s  pa r ibus ,  t h e  c l o s e r  t h e  o r g a n i z a t i o n  i s  t o  t h e  r e g u l a t o r y  agent  t h e  

'see Cnuson (1968) f o r  a  s o c i o l o g i c a l  d e s c r i p t i o n  of t h e  element of 
r e c i p r o c i t y  involved i n  t h e  s o c i a l  c o n t r o l  r e l n t l o n s h i p .  

%or t h e  purposes of t h i s  a n a l y s i s ,  we do not  s e p a r a t e  t h e  r cnd lnes s  
o f . t h e  o rgan iza t ion .  which may be e i t h e r  s t r a t e g i c  o r  economic-operational,  
from t h e  r ead ines s  of o r g a n i z n t i o n a l  members, which may be psycho-motor. 



morc suscept1l) le  i t  i s  t o  s u r v c l l l n ~ ~ c e  and t h e  a p p l i c n t l o n  of s a n c t i o n s .  

Since  both s u r v e i l l a n c e  and response t o  s anc t ion  a t t empt s  a r e  c o s t l y  f o r  

t he  o rgnn lza t ion ,  t h e  r a t l o n a l  o r g a n i z a t i o n  w i l l  reduce t h e  c o s t  e i t h e r  by . 
complying o r  making i t  morc d i f f i c u l t  f o r  t h e  r e g u l a t o r y  agent  t o  monitor 

l t s  a c t i v i t l c s .  Regulatory agen t s  respond t o  t h e  d l s t n n c e  problem by 

opening b ranc l~  o f f i c e s .  

Two interesting dimensions i d e n t i f i e d  by a  l e g a l  s c h o l a r  (Johnson. 

1969) i n  tllc s tudy o l  Supreme Court d e c i s i o n s  a r e  t h e  pe rce ived  locus  of 

r e n p o n s i b i l l t y  and t h e  pe rce ived  rewards t o  n e a a t i v e  r e fe rence  groups. 

.lohnsoo's unn lys i s  of a  s c l ~ o o l  d i s t r i c t ' s  response t o  t h e  prayer  d e c i s i o n  

revcnled dua l  l o y a l t i e s  t o  Lhe community i n  which t h e  school  was l o c a t e d  

and Lo Lhe n a t i o n a l  i n s t i t u t l o n  ( t h e  Cour t ) .  At t h e  same t ime,  s choo l s  

w l ~ i c l ~  perceived t h a t  compllance would b e n e f i t  groups wi th  whict~ t h e  schoo l s  

wcrc i n  compeLltion would be l e s s  l i k e l y  t o  comply. A dimension r e l a t e d  
I 

c l o s c l y  t o  percclved locus  of r e s p o n s i b i l i t y  i s  t h e  degree  of pe rce ived  I 

l cgl t lmdcy of t h e  con t ro l  ngent (Weber, 1947) .  The g r e a t e r  legitimacy 

accorded LO t l ~ e  r egu la to ry  agent  by t h e  compliance t a r g e t ,  t h e  l e s s  problem- 

a t i c  is  compllance. 

Compliance always p re sen t s  costs t o  t h e  compliance t a r g e t ,  because 

t l ~ c  o rgan iza t ion  must behave I n  ways i n  which i t  might not  behave i n  t h e  

abuencc of t he  r egu la to ry  agen t .  Costs  a r e  e s s e n t i a l l y  of two types:  

econo~nic and ideological. Economic c o s t s  a r e  t hose  d i r e c t  expend i tu re s  

d i r e c t l y  r e l a t e d  t o  compllunce, such a s  t h e  purchase of s p e c i a l  equipment, 

h i r l n g  and t r o l n i n g  of personnel ,  mod i f i ca t ion  of i n s t a l l a t i o n s ,  downtime, 

and so  f o r t h .  ideological c o s t s  come about whenever t h e  t a r g e t  must s h i f t  

i t s  behavior t o  a  p a t t e r n  of behavior  l e s s  c o n s i s t e n t  w i th  i t s  guiding 

prLnclp1.e~ and p l~ i lo sophy  than t h e  previous  mode.of behaving. The r e c e n t  

Supreme Court dec i s ion  on t l ~ e  admiss ion p o l i c i e s  of p r i v a t e  s choo l s  w i l l  

A f i n a l  a s p e c t  of compliance r e a d i n e s s ,  and one r e l a t e d  t o  c o s t s .  is 

t h e  c u r r e n t  capac i ty  of t h e  o r g a n i z a t i o n  t o  comply. I n  some c a s e s ,  t h e  .. 

o r g a n i z a t i o n  is  simply not  capab le  of b r ing ing  i ts b e l ~ a v i o r  i n t o  complinnce 

because 'doing s o  could poss ib ly  in t roduce  s u r v i v s l  i s s u e s  f o r  t h e  organiza-  

t i o n .  Organ iza t ions  which a r e  having d i f f i c u l t y  a s s u r i n g  t h e  v i a b i l i t y  of 

d a i l y  o p e r a t i o n s  w i l l  be  l i t t l e  i n c l i n e d  t o  monitor t h e s e  a c t i v i t i e s  f o r  

t h e  sake  o f  determining complinnce. Su rv iva l ,  no t  compliance, is t l ~ e  dom- 

i n a n t  concern.  Capaci ty  becomes p rob lema t i ca l  no t  only  when s a n c t i o n s  a r e  

app l i ed  t o  non-conformance b u t  a l s o  when p o s i t i v e  i n c e n t i v e s  impose s t r a i n s  
' 

on c a p a c i t y .  Vladeck (1976) d i s c u s s e s  t h e  s i t u a t i o n  when t h e  ndd i t l on  of 

f a c i l i t i e s ,  a t  l i t t l e  o r  no c o s t  t o  t h e  t a r g e t ,  imp l i e s  f u t u r e  maintenance 

c o s t s  f o r  t hose  f a c i l i t i e s  which t h e  o rgnn lza t ion  w i l l  be  unable  t o  hear .  

Now t h a t  t h e  framework f o r  t h e  a n a l y s i s  of r egu la to ry  s e t t i n g s  110s 

been f u l l y  e x p l i c a t e d ,  t h e  manuscr ipt  d e s c r i b e s  t h e  s p p l i c a t i o n  o f  t h a t  

framework t o  conc re t e  r egu la to ry  s e t t i n g s .  The ques t ion  wh ic l~  ellis re- 

s ea rch  addres ses  i s  whether t h e  use  of t h i s  framework can improve our  know- 

l edge  about  r e g u l a t i o n s  beyond what more l i m i t e d  and s i m p l i s t i c  frameworks 

llave o f f e r e d .  I n  o r d e r  t o  t e s t  t h e  u t i l i t y  of t h e  n n a l y t i c  frnmework. t h e  

a u t h o r s  s e l e c t e d  two d i f f e r e n t  r e g u l a t o r y  s e t t i n g s  f o r  s tudy .  Before 

moving d i r e c t l y  t o  t h e  c a s e  m a t e r i a l s ,  a  few words concerning t h e  method- 

ology w o k d  be i n  o r d e r .  

The f i r s t  methodological  c o n s i d e r a t i o n  was t h e  s e l e c t i o n  of one o r  

more agenc ie s  f o r  a n a l y s i s .  While s p e c i f i c  j u s t i f i c a t i o n  f o r  each of t h e  

case  s t u d i e s  can be  found i n  Chapters  111 and I V ,  s e v e r a l  gene ra l  c r i t e r i a  

guided case  s e l e c t i o n s .  F i r s t ,  we f e l t  i t  was important  t o  choose a t  l e a s t  

two agenc ie s  t o  demonstra te  t h e  a p p l i c a b i l i t y  of t h e  framework t o  d i f f e r c n g  

r egu la to ry  agenc ie s .  One o f  t h e  s e r i o u s  shor tcomings  of much of t h e  reguln-  

t o ry  r e sea rch  l i t e r a t u r e  is t h a t  s t u d i e s  a r e  based on s ingle-agency ana lyses .  

r cp re sen t ,  on the  whole, much g r e a t e r  ideological than economic c o s t s .  



Such rcseorch l ~ n s  l e d  t o  a  p l e t h o r a  of f i n d i n g s  which a r e  both d i f f i c u l t  

and f r u s t r o t l n g  t o  compare. I f  t h e  framework can be s u c c e s s f u l l y  a p p l i e d  

t o  a t  ].cost two differing ogenciea i t  should provide a  common framework 

fo r  f u t u r e  r cgu lo to ry  research. 

A second criterion wos t h e  s e l e c t i o n  of s t a t e  agenc ie s  r a t h e r  than 

t h e  more f r equen t ly  s t u d i e d  f e d e r o l  agencies .  The c o ~ ~ c e n t r a t i o n  of r e sea rch  

on t h e  h i g  s1.x i n d e p e ~ ~ d e n t  r egu la to ry  commissions (ICC. FTC, SEC. FDA, FPC, 

FM) i s  somcwhnt un rcp resen ta t ive  s i n c e  i t  has  been e s t ima ted  t h o t  over  h a l f  

of t h e  admin i s t r a t ive  r e g u l a t i o n  i s  conducted by s t a t e - l e v e l  ogenc ie s  (Weiden- 

boum, ,1975). Fi.nolly. we wanted t o  s e l e c t  agenc ie s  which d i f f e r e d  according 

t o  t h e  scope of r e g u l a t i o n .  Accordingly, one of t h e  ogenc ie s ,  t h e  Tennessee I 

Dlvis ion of Insuronce,  is  concerned wi th  r e g u l a t i o n s  of a  s i n g l e  i ndus t ry  p 
( ln t ro- lndut i t ry  r e g u l o t i o n ) ,  wh i l e  t h e  second agency s t u d i e d ,  t h e  Tennessee I 

Divis ion of l l o i l e r  In spec t ion ,  i s  r e spons ib l e  f o r  r e g u l a t i n g  t h e  use  of a  

particular product a c r o s s  a l l  i n d u s t r i e s  which u t i l i z e  t h a t  p roduc t .  

Tile m a t e r i a l  Eor t h e  c a s e  s t u d i e s  wos drawn from in t e rv i ews  wi th  t h e  

top o f f i c i a l s  of cnch agency, secondary d o t a  was mode a v o i l o b l e  by t h e  

ngencies  (p r imar i ly  annual  r e p o r t s  f o r  t h e  y e a r s  1973, 1974, and 1975), and 

interviews wi th  r c p r c s e n t a t i v e s  of p r o f e s s i o n a l  associations such a s  t h e  

American Soc lc ty  of Elcchanical Engineers ,  t h e  Nat ional  Assoc ia t ion  of Insur-  

ance C o m l s s i o n c r s ,  t h e  Lnsuronce Se rv lces  O f f i c e ,  ond t h e  Tennessee Associn- 

t l o n  of I.ife Underwri ters .  The c a s e  approach, a l though i t  s u f f e r s  from t h e  

cmpi r i co l  r i g o r  of cconomic ana lyses  of r egu la t ion .  c a p t u r e s  much of t h e  

lnformnl  and cornplcx no lu re  of t h e  r egu lo t ion  which t h e s e  empirical ana lyses  

do not con ta in .  Thc two cove sLudles  o r e  p re sen ted  s e r i a l l y  i n  t h e  next  two 

chap te r s .  Followed by a  b r i e f  sllmmory of d i f f e r e n c e s  and s i m i l a r i t i e s  i n  

Chapter V.  

CHAPTER 111 

INTRA-INDUSTRY REGULATION: 

TtIE TENNESSEE DIVISION OF INSURANCE 

A Primer t o  Insuronce Regulat ion 

The p re sen t  reseorch focuses  i n  p a r t  on in su rance  r egu la t ion .  The 

choice  seems j u s t i f i e d  on s e v e r a l  grounds. F i r s t ,  t h e  premiums, s t a t e  t a x  

revenues ,  and s u b s t a n t i a l  investments  by t h e  in su rance  indus t ry  hove s i g -  

n i f i c a n t  economic impact on v i r t u o l l y  011 members and i n s t i t u t i o n s  i n  

s o c i e t y .  Second, insuronce r e g u l a t i o n  is an under- invest igated indus t ry .  

With t h e  except ion of s e v e r a l  s t u d i e s  t o  be discussed below, in su ronce  rc-  

s ea rch  has  focused on in su rance - spec i f i c  r o t h e r  than r egu la to ry  i s s u e s .  

Th i rd ,  r e g u l a t i o n  of t h e  in su ronce  indus t ry  is "clothed wi th  a  pub l i c  

i n t e r e s t . "  Ind iv iduo l s  who buy in su ronce  r e l y  on t h e  f o c t  t h o t  t h e  company 

w i l l  be t h e r e  i n  t h e  f u t u r e  t o  honor t l ~ e i r  c la im.  Therefore ,  by n a t u r e  of 

t h e  t r a n s a c t i o n ,  t h o t  is ,  pay now f o r  a  b e n e f i t  i n  t h e  f u t u r e ,  someone must 

a s s u r e  t h e  i n d i v i d u a l s  t h a t  h i s  o r  h e r  money is p ro tec t ed .  I n  s o c i o l o g i c a l  

terms, s o c i e t y  through i ts c o n t r o l  agen t s  must r e g u l o t e  i t s  i ~ l s u r a n c e  i n s t i -  

t u t i o n  t o  a s s u r e  t h a t  s o c i e t a l  members o r e  p ro t ec t ed  from f o r c e  o r  Proud. 

The in su rance  market is u s u a l l y  s epa ra t ed  i n t o  two bronc1 indus t ry  

groups: t h e  p rope r ty  and l i a b i l i t y  i n d u s t r y ,  which i s  t h c ' f o c u s  o f  t l l i s  

i n v e s t i g a t i o n ,  and t h e  l i f e  insuronce indus t ry .  P rope r ty  ond l i o b i l i t y  

insuronce t y p i c a l l y  i nc ludes  f i r e  and marine, extended coverage, automobile.  

homeowners, m u l t i p e r i l ,  and some types  of acc iden t  ond h e o l t l ~  i .?surance 

(Joskow. 1973: 378). 

I n  a d d i t i o n  t o  t h e  r easons  l i s t e d  above. t h e  s tudy  of i n su rance  regu- 

l a t i o n  seems p a r t i c u l a r l y  a p p r o p r i a t e  g iven t h e  r ecen t  t r e n d s  i n  t h e  indus t ry .  

Among o t h e r  t h i n g s ,  o b s e ~ e r s  po in t  t o  t h e  sho r toges  of 
f i r e  and t h e f t  i n su rance  i n  many of t h e  n a t i o n ' s  c i t i e s ,  0 

situation which r equ i r ed  i n t e r v e n t i o n  by t h e  f e d e r n l  govern- 
ment.' S l m l l a r l y ,  t h e r e  has  been d i s s a t i s f a c t i o n  wi th  t h e  



a v a i l a b i l i t y  of a u t o  i n s ~ ~ r a n c e  a t  des i r ed  coverage l e v e l s  and 
reosonable  r a t e s  tllrough t h e  vo lun ta ry  in su rance  market.  I n  
a d d i t i o n ,  people  have been cor~cerned t h a t  t h e  s t r u c t u r e  o f  
i n su rance  r a t e s  i n  many l i n e s  of i n su rance  l eads  t o  l e v e l s  of 
s e l f - p r o t e c t i o n  and se l f - in su rance  which a r e  f a r  from opt imal .  
F i n a l l y ,  p roposa l s  f o r  t h e  implementation of no-faul t  a u t o  
in su rance  a r e  i n t i m a t e l y  r e l a t e d  t o  t h e  s t r u c t u r e  and regula-  
t i o n  of t h e  in su rance  indus t ry  (Joskow, 1973: 376). 

A t  t h i s  po in t  i t  might be u s e f u l  t o  d i s c u s s  t h e  evo lu t ion  of i n -  I 
silrnnce r egu la t ion .  The d i s c u s s i o n  is  b r i e f  and breaks  t h e  h i s t o r y  i n t o  I 
four  pe r iods :  t h c  beginning (1700-1860). t h e  format ive  y e a r s  (1861-19411, I 
cllnnging s t a t u s  (1944-1970). and c u r r e n t  r e g u l a t i o n  (1971 t o  t h e  p re sen t ) .  

1 I 
Insurance r e g u l a t i o n  began e a r l y  i n  t h e  n ine t een th  cen tu ry  when i 

s t a t e s  began t o  l i c e n s e  in su rance  companies. I n  1810, Pennsylvania ,  fo l -  i 
lowed by Maryland and New York, passed a c t s  proll.l.biting t h e  w r i t i n g  of I 
i n su rance  by fo re lgn  companies. In  1814, New York passed a  major p i e c e  o f  I 
l c g l s l a t l o n  establishing a  p rocess  f o r  handl ing t h e  l i q u i d a t i o n  o f  i n s o l v e n t  I 
companies, and the  decade of t h e  1850s saw t h e  beginning of s p e c i f i c  i n su r -  

ance r egu la to ry  bodies  a t  t he  s t a t e  l e v e l .  

The format ive  yea r s  o f  t h e  in su rance  r e g u l a t i o n  movement were spear-  

headed by a  c o l l e g e  p ro fe s so r  turned c o m i s s i o n e r ,  named E l i z u r  Wright.  

Wright ' s  c o n t r i b u t i o n s  t o  i n su rance  r e g u l a t i o n  were t h e  development of n e t  

va lua t ion  t a b l e s  f o r  ma in t a in ing  adequate  r e s e r v e s ,  p r e s s u r e  f o r  l e g i s l a -  I 
t l o n ,  and i n f l u e n c e  on t h e  newly-formed Na t iona l  Insurance Convention (NIC), I 

nn o rgan iza t ion  of s t a t e  i n su rance  o f f i c i a l s .  Many o t h e r  developments a l s o  

occurred du r ing  t h i s  pe r iod .  For example, t h e  N I C  agreed t o  use  a  uniform 

annual s ta tement  b lank,  not  t o  r e q u i r e  companies t o  make d e p o s i t s  t o  p r o t e c t  

pol icy-holders ,  and t o  develop a  model insurance law, t hough ' i t s  adopt ion 

was never a  complete succes s .  The most s i g n i f i c a n t  event  o f  t h i s  growing 

per iod of s t a t e  r e g u l a t i o n  was t h e  1869 United S t a t e s  Supreme Court d e c i s i o n  f 
 ateri rial f o r  t h e  h i s t o r y  d i s c u s s i o n  r e l i e s  heav i ly  on Claude C. L i l l y  

(1976). No f u r t h e r  c i t a t i o n s  w i l l  be made. 

i n  t h e  case  o f  Paul  v. V i rg in i a  which r u l e d  t h a t  i n su rance  was not  commerce. 

thereby p l a c i n g  in su rance  o u t s i d e  f e d e r a l  c o n t r o l  and f i rmly  i n  t h e  l~onds  - 
of t h e  s e v e r a l  s t a t e s .  

On June 5 ,  1944, t h e  Supreme Court reversed a  75-year-old precedent  

by r u l i n g  i n  t h e  Sou theas t e rn  Underwri ters  Assoc ia t ion  (SEUA) c a s e  t h a t  

i n su rance  was t o  be  considered i n t e r s t a t e  commerce. T h i s  ques t ion  of who 

should r e g u l a t e  i n su rance  was no t  new. Seve ra l  a t t empt s  had been mode t o  

s t r i k e  down t h e  Paul  v .  V i r g i n i a  precedent .  By now t h e  NIC had evolved 

i n t o  t h e  Na t iona l  Assoc ia t ion  of Insurance Commissioners (NAIC) and had 

begun t o  p r e s s u r e  t h e  79th  Congress, which e v e n t u a l l y  passed t h e  famous 

McCarran-Ferguson Act (Pub l i c  Law 79-15) i n  1945. The law gave in su rance  

supe rv i s ion  back t o  t h e  s t a t e s  b u t  a s s e r t e d  t h a t  i f  t h e  s t a t e s  f a i l e d  t o  

a c t ,  i n su rance  r e g u l a t i o n  r e v e r t e d  t o  t h e  Congress. Subsequent ly ,  s e v e r a l  

s t a t e s  toyed wi th  a l l - i n d u s t r y  b i l l s  t o  b r i n g  about  uniform r e g u l a t i o n ;  y e t  

d e v i a t i o n s ,  p a r t i a l  s u b s c r i b e r s h i p s ,  independent f i l i n g s ,  and i n s t a l l m e n t  

premium endorsements l e d  t o  c o n f l i c t  and r e s i s t a n c e  between t h e  r e g u l a t o r s  

and t h e  r egu la t ed .  

Current  i n su rance  r e g u l a t i o n  has  exper ienced some successes ,  a s  i n  

t h e  c a s e  o f  a  g e n e r a l l y  accepted p r i n c i p l e  of account ing f o r  s t o c k  l i f e  

companies snd t h e  r o l e  o f  h e a l t h  maintenance o r g a n i z a t i o n s ,  and some a r e a s  

t h a t  a r e  s L i l l  i n  t u rmoi l ,  such a s  no-faul t  automobi le  coverage, n a t i o n a l  

h e a l t h  i n su rance ,  and medical ma lp rac t i ce .  Recent ly  Senator  Edward Brooke 

proposed l e g i s l a t i o n  t h a t  would a t tempt  t o  d e a l  wit11 t h e  growing complaint 

of country-wide f i rms  who f i n d  t h e  v a r i a t i o n  i n  r e g u l a t o r y  procedures  be- 

tween t h e  s t a t e s  t o  be  cumbersome. H i s  i d e a  was t o  s e t  up a  dua l  system o f  

r e g u l a t i o n  whereby t h e  l a r g e r  companies could  e l e c t  t o  submit t o  f e d e r a l  

r e g u l a t i o n  and t h e  s m a l l e r  domest ic  o r  r e g i o n a l  companies could remain under 

s t a t e  j u r i s d i c t i o n .  F i n a l l y ,  t h e  c u r r e n t  pe r iod  i s  marked by a  t r end  back 

t o  open compet i t ion i n  r a t e  r e g u l a t i o n .  More and more s t a t e s  a r e  l oosen ing  



their prior spprovnl rating lnws to permit the industry to use new rates 

nnd simply file them with the department for subsequent evaluation. 

To conclude this discussion, it is important to explain what led Lhe 

severnl stntes to become i~~volved in insurance regulation in the first 

plnce. As the discussion below will show, regulation cmerged ns a mixture 

of concern for the publlc interest and pressure from the regulated industry. 

In two volumes on monitoring competition, llsnson, et al. (1974) point 

out that, hist~ricslly, flre insurance has followed a cyclical pattern. When ' I 
losses were low and profits high, new insurers were attracted into the busi- I 

neas. By contrast, ovcr-confident writing and cntnstrophic fires ruined 

insurers and led to grent losses to the unprotected policy-holders. 

Competition, manifested by rate-cutting by agents or free movement 

within the industry, led compnnies to attempt to control the "evils" of 

competition. The first efforts to stabilize the industry were through agree- 

ments hetwce~l  he compnnies to form local sssocintions in 1819. Yet during 

profitnblc periods, insurers violated their agreements by rate-cutting. The 

subsequent period, prior to the 1900s, saw locnl organizations give way to 

reglonnl compncts to estnblish and enforce rates. Several factors again 

intervened to inhiblt insurer's efforts st private control, such as member 

j 
compnnies failing to consisLently comply and non-members creating probleas 

of competition. In the strong public movement to outlnw trust and restraints 

of trnde of the late 1800a, federal legislation emerged to dissolve compacts. I 
Yet the anti-compact legislotion was ineffective in stemming the growth and I 
influencc of rating bureaus. In addition, rate-cutting. company insolven- 

ctes, and excessive agent commissions continued to plague the industry. 
I 
I 
I 

Tt~erefore. though rate regulntion and other forms of insurance regulation 

occurred sporadically between the 1700s and 1.900, by 1909 stntes began to 

ennct regulatory lnws to control excesses in the market plnce, and at the 

snme tlme, to protect the public interest. Finally, the lnndmark Germnn 

Allinnce Insurance Company case of 1914 upheld the power of Kansns com- 

missioners to regulate rates, based on the argument that insurnnce is 
* 

"affected with a public interest." Government regulation of insurance was 

here to stay. 

This introduced the nature of insurance regulation. Focusing first 

on the reasons for selection, the discussion highlighted the sppenl of thls 

under-investigated setting. Then the discussion focused on the evolution 

of insurance regulation in the severnl states and concluded with on explana- 

tion of why the states became involved with insurance regulation In the 

first place. More specifically, it wns argued that insurance regulstion 

was the result of public and industry pressure to control the excesses in 

the market place. With this background in mind. the analysis now turns to 

the structural map of Tennessee insurnnce regulation. 

A Structural Mop of Tennessee Insurance Regulation 

This section attempts to analyze state insurnnce regulotion by focusing 

on the salient structural elements in Tennessee. Using information from 

interviews, secondnry data, along with comparisons from other states. the 

discuas'ion describes the major structural components that comprise the 

Tennessee "map" of social control. The discussion begins with a cursory 

description of the inaurance industry in Tennessee and moves to contextunl, 

intentional, nnd informal control agents. 

As of 1974, there were 973 companies licensed to sell insurnnce in 

Tennessee. Of this total, 72 were domiciled in the state and 901 were 

foreign (i.e.. headquartered in other states). Together the 973 compnnies 

paid 42 million dollars in vnrious tnxes to the state, making them the 



second l a r g e s t  revenue producer i n  t h e  s t a t e ' s  budget.' S i m i l a r  t o  

Pennsylvania and i n  c o n t r a s t  t o  C a l i f o r n i a ,  Tennessee has  ve ry  few or-  

g a ~ i i z a t i o n s  involved i n  lobbying on r egu la to ry  and l e g i s l a t i v e  i s s u e s .  

There is  a  company a s s o c i a t i o n ,  a  consumer a s s o c i a t i o n ,  Independent 

l n s u r o r s ,  wl~ich r e p r e s e n t s  independent agen t s ,  t h e  Tennessee Assoc ia t ion  

of L i f e  Underwriters (TALU), t he  Tennessee Assoc ia t ion  of L i f e  Insurance 

Companies, and t h e  L i f e  Underwri ters  P o l i t i c a l  Act ion Committee (LUPAC). 

I n  v i r t u a l l y  a l l  ca ses ,  t l ie work of lobbying o r  i n f luenc ing  is no t  

simply t h e  func t ion  o f  n  s i n g l e  pa id  s t a f f  member; r a t h e r ,  i t  invo lves  

s t and ing  committees and numerous a s s o c i a t i o n  members who devote  t h e i r  

t ime and energy t o  i n f l u e n c e  e f f o r t s ,  depending on t h e  problem o r  i s s u e  

a t  s t ake .  I n  c o n t r a s t  t o  C a l i f o r n i a  which has  more than f i f t e e n  

d l f f e r e n t  o r g a n i z a t i o n s  r e p r e s e n t i n g  in su rance ' s  i n t e r e s t s  (Serber ,  1975). 

Tennessee has  fewer o r g a n i z a t i o n s  wi th  more focused,  concen t r a t ed  

a c t i v i t y .  

In t h e  words of Roy Bess, D i rec to r  of t h e  Insurance Div i s ion  and 

Deputy Di rec to r  o f  t h e  Department o f  Insurance,  "No i n d u s t r y  is a s  

heav i ly  r egu la t ed  a s  insurance."  Po in t ing  o u t  t h a t  s t a t e  r e g u l a t i o n  

i s  c l o s e r  t o  t h e  people and avoids  bu reauc ra t i c  red t ape ,  t h e  Tennessee 

Deportment of Insurance r e p o r t s  they i n v e s t i g a t e d  4,000 complaints  

i n  1975 and r e tu rned  over  2  112 m i l l i o n  d o l l a r s  t o  t h e  consumer. On a 

budget o f  almost 1 m i l l i o n  d o l l a r s ,  t h e  Div i s ion  r e g u l a t e s  " the  company 

and t h e  agent ,"  p e n e t r a t i n g  such a r e a s  a s  l i c e n s i n g ,  r a t e  s t r u c t u r e .  

po l i cy  forms, r e se rve  requirements ,  a d v e r t i s i n g ,  investments ,  changes 

i n  personnel ,  and r e l a t e d  bus ines s  p r a c t i c e s .  

 he 23 Tennessee l i f e  companies pa id  $4,787.487 i n  premium t a x e s  
wi th  Provident  L i f e  and Accident paying t h e  most,  $443,800 i n  t a x e s  on 
$25,360.042 i n  premiums r ece ived  and Nat ional  L i f e  and Accident paying 
t h e  second most, $371,037. The t a x  is c a l c u l a t e d  on a  b a s i s  of 1.75% 
Eor each d o l l a r  of premiums received.  The l a r g e s t  o u t  o f  s t a t e  l i f e  
company was Metropol i tan  L i f e  wllich pa id  $981,597 i n  premium t axes .  

Contextual  Elements 

It has  been argued t h a t  t h e  r e g u l a t o r y m n c l ~ i n e r y h a s  no t  nlways been .* 

a b l e  t o  cope wi th  t h e  advanced technology of t h e  l a r g e  in su rance  companies. 

For example, t h e  r ecen t  Equi ty  scanda l  was i n  p a r t  based on an  i n t r i c a t e  

s e t  o f  computer p r i n t o u t s  suppor t ing  f a l s e  r eco rds  and p o l i c i e s  (WSJ. 

A p r i l  2. 1974: 3). U n t i l  r e c e n t l y .  very  few s t a t e s  have had people  on 

t h e i r  p a y r o l l s  who knew anything about  e l e c t r o n i c  p roces s ing ;  r e a l  ex- 

p e r t s  move i n t o  p r i v a t e  i n d u s t r y  where they make t h e  kind o f  s a l a r i e s  

i n su rance  depar tments  cannot a f f o r d .  The p e r i l  from t h e  gap between 

company and agency technology is f e l t  i n  Tennessee. Though t h e  r egu la to ry  

agency i t s e l f  uses  a  computer, t h e  r e l a t i v e  newness o f  t h e  technology. 

t h e  pauc i ty  of t r a i n e d  s t a f f ,  and t h e  r e l a t i v e  l a c k  o f  s t a t i s t i c a l  ex- 

pe r i ence  of t h e  a c t u a r i e s  (compared t o  t h e  l a r g e  in su rance  companies) 

p u t s  t h e  in su rance  d i v i s i o n  a t  a  d i s t i n c t  d isadvantage i n  i ts regu la to ry  

e f f o r t s .  

A dramat ic  example o f  t h e  disadvantage which r e g u l a t o r y  sgenc ie s ,  

i n  gene ra l ,  expe r i ence  r e l a t i v e  t o  t h e  p r i v a t e  s e c t o r  was r evea led  i n  t h e  

Equity in su rance  f r aud  (Stone. 1975). The company employed h igh  s k i l l e d  

computer e x p e r t s  t o  program thousands o f  bogus p o l i c i e s .  One reason 

t h e  company avoided d e t e c t i o n  f o r  s o  many months was t h a t  t h e  C a l i f o r n i a  

Department o f  Insurance could no t  pay f o r  t h e  equa l ly  t r a i n e d  manpower 

neces sa ry  t o  expose such f raud.  

Desp i t e  t h e s e  r e l a t i v e  shor tcomings ,  t h e  b e l i e f  system i n  Tennessee 

toward r e g u l a t i o n  is t h a t  i t  is "competent, f a i r .  and nondiscr iminatory."  

Lobbyis ts  s e e  t h e  ~ e p a r t m e n t ' s  r egu la to ry  performance a s  " the  backbone 

of t h e  i n d u s t r y ,  i n s u r i n g  economic solvency and r e s p o n a i b i l i t y . "  Re- 

p r e s e n t a t i v e s  o f  independent agen t s  and p r o f e s s i o n a l  unde rwr i t e r s  a l s o  

e x t o l  t h e  department c i t i n g  i n t e g r i t y ,  f a i r n e s s ,  and t h e  f u l f i l l m e n t  o f  

t h e  need f o r  competent r e g u l a t i o n  i n  t h e  p u b l i c  i n t e r e s t .  Unlike Tennessee, 



Pennsylvania has  not  always enjoyed such f avorab le  a t t i t u d e s  r ega rd ing  

i t s  r e g u l a t o r y  d i v i s i o n .  When Denenberg was commissioner, i n d u s t r y  

spokesmcn l a b e l l e d  him a  b ra sh ,  ego-maniac, wl~o was o u t  t o  breed d i v i s i v e -  

nes s ,  d i s t r u s t ,  and s o c i a l i s m  i n  America's f r e e  e n t e r p r i s e  system 

(Se rbe r ,  1975) .  Indus t ry  execu t ives  f e l t    en en berg's methods t o  p r o t e c t  

t h e  consumer damaged indus t ry  p r o f i t s  and c r e a t e d  f e a r s  o f  i nc reased  

governmental c o n t r o l  over  t h e  methods o f  c a p i t a l  accumulat ion (Serber .  

1975) .  

We should has t en  t o  add, however, t h a t  Denenberg's a d v e r s a r i a l  s t a n c e  

towards t h e  indus t ry  i s  no t  i d i o s y n c r a t i c .  Commissioners i n  o t h e r  s t a t e s  

have a l s o  token t h e  "hard l i n e . "  A r e c e n t  example is ~ a s s a c h u s e t t ' s  

Comn~issioner James M. S tone ( s e e  Business  Week, May 1, 1978: 66-72). I n  

a  landmark r u l i n g ,  Stone p roh ib i t ed  in su rance  companies doing bus ines s  

i n  h i s  s t a t e  from us ing  sge,  s e x ,  and m a r i t a l  s t a t u s  c l a s s i f i c a t i o n s  

t o  j u s t i f y  p r i c i n g  d i f f e r e n c e s  i n  a u t o  in su rance  and,  he  reduced t h e  

r a t e  d i f f e r e n c e s  among t e r r l t o r i e s .  When r a t e s  came down d r a m a t i c a l l y  

by 13%. S tone ' s  a c t i o n  s tunned i n s u r e r s ,  who c r i t i c i z e d  him heav i ly  f o r  

forclng o l d e r  and w e a l t h i e r  suburban i t e s  t o  "subsidize"  younger, poore r  

u rban i t e s .  S u r p r i s i n g l y ,  t h e  c a s u a l t y  i n s u r e r s  d i d  no t  cha l l enge  S tone ' s  

r u l i n g  i n  cou r t .  I~owever, poss ib ly  because they found no l e g a l  c r acks  

i n  i t .  

I n  c o n t r a s t  t o  an  "adve r sa r i a l "  pos tu re ,  Tennessee i n s u r o r s ,  i n  

gcne ra l ,  enjoy "cozy" in fo rma l  r e l a t i o n s  between r e g u l a t o r  and r e g u l a t e e ,  

t h a t  i s ,  t h e r e  a r e  open communication channels ,  r o u t i n e  job cross-over.  

and p e t t y  favors .  Although ou r  r e sea rch  d i d  n o t  i n d i c a t e  i t ,  o t h e r  

ca se  s t u d i e s  have documented t h e  wining and d i n i n g  o f  i n su rance  examiners.  

t h e  p rov i s ion  of speech-wri t ing s e r v i c e s ,  g i f t s ,  f avo r s ,  which l e a d  t o  

t ruck - s i ze  ho le s  i n  t h e  r egu la to ry  n e t .  These s p e c i a l  r e l a t i o n s h i p s  which 

a r e  c r e a t e d  by t h e  exchange o f  s e r v i c e  f o r  suppor t  a l l ow i n s u r e r s  t o  

avoid  government s c r u t i n y  a l t o g e t h e r  (E, August 2, 1973: 14 ) .  

But i n  s p e c i f i c  terms,  t h e  Tennessee Department has  been known t o  

"crack down." I n  one such case ,  i n su rance  r e g u l a t o r s  have been t r y i n g  

t o  c o n t r o l  t h e  ope ra t ion  o f  a  "marginal" domestic company t h a t  s e l l s  

i n su rance  t o  lower income m i n o r i t i e s .  Claiming f r aud ,  mismanagement, 

and inadequate  r e s e r v e  l e v e l s ,  t h e  department has  waged a  s i n g u l a r  

campaign t o  r e p l a c e  t h e  management o f  t h e  company and improve its opera- 

t i on .  Through formal  hea r ings  and c o u r t  a c t i o n  some p rogres s  has  been 

made, bu t  r egu la to ry  o f f i c i a l s  openly  admit t h a t  u l t i m a t e l y  they may 

have t o  t ake  o v e r  t h e  company. 

More r e c e n t l y ,  t h e  s t a t e  department r e j e c t e d  a  proposed 4.7% r a t e  

h i k e  by S t a t e  Farm Mutual Auto Insurance wllich would have meant an in-  

c r e a s e  t o  Tennessee m o t o r i s t s  o f  an  a d d i t i o n a l  $3.6 m i l l i o n  p e r  year .  I n  

t u r n i n g  down t h e  r eques t .  I n su rance  Commissioner Mil lard  Oakley s a i d  t h e  

i n c r e a s e  could not  be  j u s t i f i e d  on  t h e  b a s i s  of S t a t e  Farm's exper ience 

i n  r e c e n t  yea r s  and t h e  f i rm ' s  con t inu ing  p r o f i t s  i n  t h e  s t a t e .  

I n t e n t i o n a l  Elements 

Though t h e  l e g i s l a t i v e  and j u d i c i a l  branches o f  s t a t e  government 

p l ay  an  important  r o l e  i n  t h e  r e g u l a t i o n  of i n su rance ,  t h i s  d i s c u s s i o n  

w i l l  be  l i m i t e d  t o  a n a l y s i s  o f  t h e  S t a t e  Department of Insurance:  i t s  

s t r u c t u r e ,  purpose, mode of ope ra t ion ,  and pe rcep t ion  from o t h e r s .  

I n  1873, t h e  Department o f  In su rance  was sepa ra t ed  from t h e  o f f i c e s  

of t h e  S t a t e  T reasu re r  and was provided wi th  its own commissioner t o  be  

appointed by t h e  Governor f o r  a  term of f o u r  yea r s .  Commissioned t o  

admin i s t e r  t h e  d i v e r s e  a c t i v i t i e s  f o r  more than a  s c o r e  o f  r e g u l a t o r y  

boards  and commissions. t h e  Department o p e r a t e s  i n  every county o f  t h e  



s t a t e  through i t s  f i v e  major divisions: Admin i s t r a t ive ,  Insurance,  F i r e  

Prevent ion,  Loans and S e c u r i t i e s ,  and Regulatory Board Divis ion.  Within 

t h e  Dlvis ion of Insurance,  seventy-eight  employees, d i s t r i buLed  both  i n  

Nashv i l l e  and i n  s i x  r eg iona l  o f f i c e s ,  o p e r a t e  on a  budget o f  c l o s e  t o  

one m i l l i o n  d o l l a r s  and produce a lmost  50 m i l l i o n  d o l l a r s ,  second on ly  

Lo Lhe Depnrtment of Revenue a s  a  c o l l e c t o r  of t a x e s  and f e e s  (Tennessee 

Bl11e Book, 1975-76). 

Under i ts c u r r e n t  Commissioner Mi l l a rd  Oakley, and Insu rance  Div i s ion  

Dl rcc to r  and Ass l s tnn t  Commissioner, Roy Bess, ahe department func t ions  

t o  i n q u i r e  i n t o  v i o l a t i o n s  of i n su rance  laws, examine t h e  f i n a n c i a l  con- 

d i t i o n s ,  n f f a l r e s ,  and management p r a c t i c e s  o f  any company. I f  d e v i a t i o n s  

o r  any i r r e g u l a r i t i e s  a r e  found, t h e  department has  t h e  power t o  revoke 

o r  suspend t h e  l i c e n s e s  o f  a  company and lo r  i t s  agen t s .  (To keep t h e s e  

broad powcrs under c o n t r o l ,  t h e  c o u r t s  i n t e r p r e t  a c t i v i t i e s  w i t h i n  t h e  

conLcxt o f  n a t i o n a l  and s t a t e  laws.) I n  a d d i t i o n  t o  hea r ings  f o r  i nves t iga -  

t o r y  purposes, a u d i t s ,  l i c e n s e  r evoca t ion  o r  suspension,  t h e  department I 
! 

110s t h e  power t o  f i n e  and impound documents. The department a l s o  checks 

on r c se rvc  requirements  (a fundamental omiss ion i n  t h e  r e c e n t  GEICO I 
( 

c a s e ,  s e e  Loomis, 1976), i s s u e s  l i c e n s e s  t o  new companies and agen t s ,  

s e t s  investment percentages .  proposes l e g i s l a t i o n  r ega rd ing  r a t e s ,  regula-  

t i o n s ,  and i n d u s t r y  p r a c t i c e s ,  r e g u l a t e s  marketing, and responds t o  

consumer complaints .  

From a l l  appearances ,  t h e  mode o i  ope ra t ion  of t h e  Div i s ion  can b e  

desc r ibed  a s  symbiot ic .  I n  o t h e r  words. Bess, a  ve t e ran  o f  more than  

30 yea r s  i n  t h e  department,  works very c l o s e l y  wi th  a l l  e lements  of t h e  

indus t ry  by a t t e n d i n g  va r ious  meet ings ,  holding s p e c i a l  conferences ,  and 

s t r e s s i n g  open, informal  c o n t a c t s .  Th i s  mode o f  o p e r a t i o n  c o n t r a s t s  

sha rp ly  wi th  Denenbcrg's s t y l e  o f  l i m i t e d  acces s ,  fo rma l i za t ion ,  and 

reduced c o m u n i c a t i o n  (Serber .  1975). I n  Tennessee. t h e  Div i s ion  o f  

Insurance p r i d e s  i t s e l f  on i ts l e g i s l a t i v e  record (15 of 1 6  consumer- .. 
o r i e n t e d  b i l l s  submit ted t o  t h e  l e g i s l a t u r e  were passed i n  1975) its 

c r e d i b i l i t y ,  i t s  i n t e g r i t y ,  and i ts a b i l i t y  t o  " s e l l "  r u l i n g s  i n  t h e  

b e s t  i n t e r e s t s  of t h e  i n d u s t r y  which a l s o  s e r v e  t h e  consumer's i n t e r e s t .  

Bess a rgues  t h a t  when t h e r e  is  some i n d i c a t i o n  o f  d i f f i c u l t y  w i t l ~  a  

company o r  agen t ,  an  in fo rma l  cha t  w i l l  u s u a l l y  be s u f f i c i e n t  t o  b r i n g  

t h e  v i o l a t o r  i n t o  compliance. Th i s  i s  not  t o  sugges t  t h a t  formal  hear-  

i ngs ,  f i n e s ,  o r  l i c e n s e  suspensions  do not  occur .  They do. Rather ,  t h e  

r u l e  seems t o  be  t h a t  t h e r e  is a  c l o s e  working r e l a t i o n s h i p  between t h e  

department and t h e  i n d u s t r y  i t  r e g u l a t e s .  Formal c o r r e c t i v e  measures 

seem t o  be  t h e  cour t  of l a s t  r e s o r t .  

While pe rcep t ions  on t h e  high l e v e l  e f f e c t i v e n e s s  o f  t h e  depar tment  

by t h e  i n d u s t r y  have been d i scussed  above, t h e  unanimity o f  p r a i s e  t h e  

r e s e a r c h e r s  encountered is i n t r i g u i n g .  On t h e  one hand, one could i n t e r -  

p r e t  t h i s  s i t u a t i o n  is o p e r a t i n g  because  t h e  d i v i s i o n  has  been captured 

by t h e  indus t ry .  That is ,  r a t h e r  t han  d e p i c t i n g  t h e  department a s  an 

easy  mark, i ndus t ry  spokesmen p r a i s e  t h e  d i v i s i o n  f o r  i ts f a i r n e s s .  

i n t e g r i t y ,  and concern wi th  t h e  p u b l i c  i n t e r e s t  i n  o r d e r  t o  keep a  good 

th ing  going. I n  a d d i t i o n ,  t h e  apparent  l a c k  o f  condemnation o r  c r i t i c i s m  

o f  t h e  department might suggest  t h a t  a  low degree  of t h r e a t  is f e l t  by - 
t h e  i n d u s t r y  vis-a-vis  t h e  in su rance  department ( t h e  t o o t h l e s s  t i g e r  

hypo thes i s ) .  

Another exp lana t ion ,  however, is t h e  symbiosis  hypo thes i s .  For 

example, assume t h a t  over  t h e  y e a r s ,  t h e  major i n su rance  companies and 

t h e  department have e s t a b l i s h e d  a  r e l a t i o n s h i p  of in terdependence based 

on r e c i p r o c a l  norms o f  exchange and i n f l u e n c e  t h a t  a s s u r e  t h e  mutual  

s u r v i v a l  o f  each p a r t y .  Assume f u r t h e r  t h a t  t h e  i n e v i t a b l e  u n c e r t a i n t y  

surrounding a n  " i n v e s t i g a t i o n  by academic researchers ' '  t h r e a t e n  t h e  
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symbiot ic  balance of t h a t  r e l u t i o n s h i p  i n  ways much l a r g e r  t han  t h e  t h r e a t  

each p a r t i c i p a n t  might pose f o r  each o t h e r .  I n  an  e f f o r t  t o  p r o t e c t  t h e  

f a b r i c  of t h e i r  long-standing arrangement,  t h e  i n d u s t r y  p r a i s e s  t h e  work 

of t h e  depnrLmcnt s o  a s  not  t o  d iminish  t h e  depar tment ' s  f a c e  i n  t h e  

eyes  o f  reseurchera .  Whereas Se rbe r  r e p o r t s  p u b l i c  and p r i v a t e  c r i t i c i s m  

of Denenberg's muckraking t a c t i c s  (aimed a t  s ecu r ing  h i s  replacement) ,  

t h e  in t e rv i ews  i n  Tennessee never  imply t h a t  t h e  i n d u s t r y  d e s i r e s  change. 

reform, o r  a r e t u r n  t o  a happ ie r  e r a .  In s t ead ,  t h e  r e s e a r c h e r s  exper ienced 

unnnimous e f f o r t s  t o  suppor t  t h e  e f f i c a c y  o f  t h e  c u r r e n t  r e l a t i o n s h i p  

and ma in ta in  t h e  s t a t u s  quo. 

This  i s  not  t o  suggest  t h a t  t h e r e  was a u n i v e r s a l  a p p r e c i a t i o n  of t h e  

presence of i n su rance  r egu la t ion .  Seve ra l  company r e p r e s e n t a t i v e s  were 

qulck t o  c r i t i c i z e  ~ h c  c o s t s  o f  complying wi th  r e g u l a t i o n s  and in fo rma t ion  

r eques t s  from t h e  department.  O the r s  c r i t i c i z e d  t h e  " p r i o r  approval"  

r a t i n g  system, arguing t h a t  a more open r a t i n g  system would dec rease  t h e  

c o s t s  of r egu la to ry  l a g  t o  t h e  companies (and u l t i m a t e l y  t o  t h e  consumer). 

In a l l  of t h i s ,  however, t h e  i n d u s t r y  o f f i c i a l s  in terviewed d i s t i n g u i s h e d  

between t h e  vaga r i e s  o f  r e g u l a t i o n  nnd t h e  a t t r i b u t e s  o f  t h e  Tennessee 

r c g ~ ~ l a t o r s .  They contended t h a t  wh i l e  t h e  n a t u r e  o f  r e g u l a t i o n  was a 

burden, t h e  meehers of t h e  department were "tough but  f a i r "  and t h e r e f o r e  

h igh ly  competent i n  t h e i r  r o l e .  

Informnl Con t ro l  A ~ e n t s  

111formnl c o n t r o l  agen t s  r e f e r  t o  t hose  s t r u c t u r e s  i n  a n  i n d u s t r y ' s  

environment not  formal ly  ves t ed  w i t h  s o c i a l  c o n t r o l  f u n c t i o n  bu t  who 

perform such func t ions  I n  t h e  p rocess  o f  c a r r y i n g  o u t  t h e i r  own a c t i v i t i e s .  

The psragrnphs  t h a t  fo l low d i s c u s s  t h e  informal  r o l e  played by customers, 

p r o f e s s i o n a l  a s s o c i a t i o n s ,  e l lor ismat ic  i n d i v i d u a l s ,  t h e  media, and t h e  

Tennessee r a t i n g  bureau (ISO). 

It has  been argued by Denenberg (1972) t h a t  n new approach t o  in-  

su rance  r e g u l a t i o n  is requ i r ed ;  one t h a t  r e t u r n s  c o n t r o l  back t o  t h e  e 

consumer and t h e  marketplace. I n  c o n t r a s t  t o  heightened consumer pro- 

t e c t i o n  campaigns i n  Pennsylvania  and o t h e r  s t a t e s ,  however, Tennessee 

consumers can be desc r ibed  a s  r e l a t i v e l y  pas s ive  i n  t h e  p r e s s u r e  they 

e x e r t  on t h e  indus t ry .  While t h e r e  a r e  some r e p o r t s  o f  i nc reased  buyer 

awareness and ques t ion ing  of p o l i c i e s ,  by nnd l a r g e ,  consumers have no t  

mobi l ized nor exe r t ed  focused p r e s s u r e  i n  t h e  marketplace. 

Th i s  s i t u a t i o n  may soon be  r eve r sed ,  however. At t h i s  w r i t i n g ,  t h e  

Tennessee media r epor t ed  a conference on Consumers and L i f e  Insurance i n  

Washington, D.C. The conference was sponsored by t h e  Nat ional  Consumers 

League and U.S. O f f i c e o f  Consumer A f f a i r s ,  and brought t oge the r  consumer 

and i n d u s t r y  r e p r e s e n t a t i v e s  f o r  a f r ank  exchange o f  views. Speakers  

h igh l igh ted  t h e i r  concerns  r ega rd ing  h igh  p r e s s u r e  t a c t i c s ,  c o s t  

v a r i a b i l i t y ,  i nc reased  promotion i n  t h e  s a l e  of l i f e  i n su rance  t o  t h e  

e l d e r l y ,  and l i m i t a t i o n s  on  "wife" insurance.  S ince  Tennessee s e n t  

r e p r e s e n t a t i v e s  t o  t h e  conference and r epor t ed  i t  e x t e n s i v e l y  i n  t h e  

media, i t  is conceivahle  t h a t  consumer p r e s s u r e  w i l l  i n c r e a s e  i n  t h e  

s t a t e .  

Th i s  p r e d i c t i o n  has  been borne o u t  i n  o t h e r  s t a t e s .  A r ecen t  

Business  Week a r t i c l e  (Hay 1. 1978: 67). f o r  example. shows t h n t  a s  -- 
t h e  r e c e n t  r a t e  i n c r e a s e s  have begun t o  be f e l t  by consumers a n t i -  

i n su rance  r a l l i e s  have been h e l d  i n  Los Angeles and t h e  Boston a r e a .  

I n  v a r i o u s  North Carol ina  c i t i e s  t h e  a r t i c l e  d e s c r i b e s  how p r o t e s t o r s  

have marched on A l l s t a t e  coun te r s  a t  Sea r s  w i th  p l aca rds  s t a t i n g  

"You're i n  greedy hands w i t h  A l l s t a t e . "  It i s  conceivable ,  t h e r e f o r e .  

t h a t  t h i s  t r end  might be  contagious .  



P r o f e s s i o n a l  associations such a s  t h e  TALU, and NALU, and Independent 

I n s u r o r s  p lay important  r o l e s  i n  t h e  formulat ion of p o l i c i e s ,  r u l e s ,  and 

r e g u l a t i o n s  by t h e  department.  Close  working r e l a t i o n s h i p s  between t h e  

department and t h e  a s s o c i a t i o n s  sugges t  t h a t  symbiosis  i s  indeed ope ra t -  

i ng .  For example, Dess r e p o r t s  t h a t  he o b t a i n s  a  good d e a l  of h i s  

lnformnt lon from agen t s  by a t t e n d i n g  t h e i r  meet ings ,  holding conferences .  

and speaking a t  t h e i r  convent ions .  Such a  " b u i l t  in"  s u r v e i l l a n c e  system 

is  c r u c i a l  t o  h i s  r o l e ,  he contends .  I n  exchange, p r o f e s s i o n a l  a s s o c i a t i o n s  

f e e l  t h e  department is a  f r i e n d  o f  t h e  agen t ,  f a i r  i n  p rosecu t ing  " twis t -  

ing" p r a c t i c e s  ( a  technique whereby one agent  i l l e g a l l y  induces  a  customer 

t o  swi tch h i s  i n su rance ) ,  and anxious  t o  cooperate  r ega rd ing  t h e  l i c e n s -  

i n g  of agen t s  i n  t h e  s t a t e .  

This  1s not  t o  imply t h a t  c o n f l i c t  between f a c t i o n s  does  no t  occu r ;  ' 

i n  r e a l i t y ,  i L  does .  For example, r e c e n t l y  t h e  Tennessee Assoc ia t ion  of 

L.ife Underwri ters  a t tempted t o  upgrade t h e  q u a l i t y  of i n su rance  agen t s  

by s t i f f e n i n g  t h e  a g e n t ' s  l i c e n s i n g  exam. This  move was met w i th  

p re s su re  from t h e  l a r g e r  companies who sponsor  agen t s  w i th  on ly  a  h igh 

schoo l  educat ion.  The d i s p u t e  became i n c r e a s i n g l y  i n t e n s e  u n t i l  t h e  

department in tervened t o  propose t h a t  a  salesman ( r ep resen t ing  t h e  l a r g e  

companies) and an o rd ina ry  l i f e  agent  ( r ep resen t ing  t h e  TALU) des ign  

t h e  examination toge the r .  I n  t h i s  way, t h e  department preserved i t s  

r e l a t i o n s h i p  wi th  t h e  contending p a r t i e s  wi thout  a l i e n a t i n g  e i t h e r  i n  

t h e  process .  

Onc of t h e  most cha r i sma t i c  i n d i v i d u a l s  i n  r e c e n t  y e a r s ,  from t h e  

p u b l i c ' s  s t andpo in t ,  was Commissioner Herb Denenberg o f  Pennsylvania. 

Appointed i n  1970 t o  reform t h e  indus t ry .  Denenberg enacted r e g u l a t i o n s  

which d i d  no t  o r i g i n a t e  wi th  t h e  i n d u s t r y  ( a s  was t h e  gene ra l  p r a c t i c e ) .  

used t h e  media and p re s s  t o  inform t h e  p u b l i c  o f  i n su rance  abuses ,  and 

pursued a  vigorous  r e g u l a t o r y  pos tu re  based on  a  tough consumer-oriented 

philosophy. Between 1970 and 1974, be employed what some c r i t i c s  c a l l e d  " 

"headl ine  hunting" i n  o r d e r  t o  h e l p  t h e  consumer p r o t e c t  l ~ i m s e l f  from 

f r aud  aud exhorb i t an t  p r i c e s  (Denenberg, 1972). I n  c o n t r a s t .  Tennessee 

does n o t  r e l y  on cha r i sma t i c  a u t h o r i t y .  While t h e  department c lnims i t  

processed 4.000 complaints  l a s t  yea r ,  l i t t l e  i n  t h e  way o f  c h a r i s m t i c  

l e a d e r s h i p  emerged e i t h e r  i n  o r  o u t  o f  s t a t e  government t o  l e a d  t h e  p u b l i c  

i n  t h e  p r o t e c t i o n  of i t s  own i n t e r e s t s .  

Th i s  l a c k  o f  a  cha r i sma t i c  l e a d e r  should  no t  be  s u r p r i s i n g ,  I~owever. 

Weber (1947) p o i n t s  o u t  t h e  i d e a l  bu reauc ra t  i s  t h e  a n t i t h e s i s  o f  t h e  

cha r i sma t i c  l e a d e r .  Denenberg, a s  i t  happened, was from academin. 

But f o r  a l l  h i s  charisma i n  p r o t e c t i n g  t h e  p u b l i c  i n t e r e s t .  Denenberg 

and h i s  t a c t i c s  were g e n e r a l l y  r e j e c t e d  by Tennessee r e g u l a t o r s  and 

i n d u s t r y  respondents .  The i r  argument was t h a t  h i s  behavior  h u r t s  t h e  

consumer i n  t h e  long  run  by d r i v i n g  up t h e  c o s t  o f  doing bus ines s  and 

encouraging r e t a l i a t o r y  behavior  by t h e  indus t ry .  Fa r  from promoting 

t h e  "hea l th  o f  t h e  indust ry"  t o  i n s u r e  a  l a c k  of f u t u r e  i n so lvenc le s .  

t h e  b e l i e f  i n  Tennessee was t h a t  a  grand-standing muckraker i n h i b i t s  

t h e  kind of n e g o t i a t i o n s  t h a t  need t o  occur  t o  s o l v e  complex problems. 

Turning t o  t h e  media. Gel lhorn (1973) argues  t h a t  o f t e n  adminis t ra-  

t i v e  agenc ie s  abuse  t h e  p r a c t i c e  of "adverse  p u b l i c i t y "  i n  t h e i r  e f f o r t s  

t o  coe rce  companies i n t o  compliance wit11 s t a t e  r e g u l a t j o r ~ s .  Exposes 

i n  For tune (Loomis, 1976) ,  muckraking i n  t h e  Wall S t r e e t  J o u r n a l ,  and 

speeches ,  p r e s s  r e l e a s e s ,  and p r e s s  conferences  n r e  evidence of t h i s  

t r end .  Probably no one su rpassed  Denenberg i n  t h e  s t r a t e g i c  use  of t h e  

media. H i s  t a c t i c s  included assuming an  a d v e r s a r i a l  p o s i t i o n  vis-a-vis  

t h e  i n d u s t r y ,  d i s a s s o c i a t i n g  h i s  a d m i n i s t r a t i o n  from t h e  p a s t ,  and 



informing t h e  p u b l i c  o f  t h e  abuses  and u n f a i r  p r a c t i c e s  of t h e  

Pennsylvania i n su rance  companies (Serber .  1975). I n  a d d i t i o n ,  a  l a r g e  

s c a l e  program of p u b l i c a t i o n  and d i s t r i b u t i o n  of consumer informat ion 

was r e spons ib l e  f o r  t h e  twenty-two d i f f e r e n t  "shopper's guides"  du r ing  

Denenberg's t enu re .  Se rbe r  (1975) r e p o r t s  t h a t  p u b l i c  exposure  o f  

i ndus t ry  ma lp rac t i ce  i nc reased  a s  Denenberg and h i s  a i d e s  became 

p a r t i c u l a r l y  s k i l l f u l  a t  a t t r a c t i n g  r a d i o ,  magazine, newspaper, and 

t e l e v i s i o n  i n t e r e s t .  

I n  c o n t r a s t  t o  t h e  over  2,000 p r e s s  r e l e a s e s ,  seventy-f ive  a r t i c l e s .  

and s i x t e e n  t e l c v i e i o n  appearances o f  t h e  Denenberg a d m i n i s t r a t i o n ,  t h e  

Tennessee con~mission mainta ins  a  low p r o f i l e  c h a r a c t e r i s t i c  o f  t h e  

conse rva t ive  mannerisms and language o f  a  t y p i c a l  s t a t e  bureaucracy. 

Only a  few pampl~le ts  a r e  a v a i l a b l e  and no program e x i s t e d  ( a t  t h e  time 

of t h i s  r e sea rch )  f o r  use  of t l ~ e  media. I n  f n c t .  Bess s p e c i f i c a l l y  

eschews use of t h e  media, c la iming i t  i s  de t r imen ta l  t o  t h e  b e s t  i n t e r e s t s  

o f  t h e  indus t ry .  Ije contends i t  o f t e n  r e s u l t s  i n  t h e  shaking o f  consumer 

conf idence prematurely ,  thereby weakening a  f i r m ' s  a b i l i t y  t o  provide 

s e r v i c e  i n  t h e  f u t u r e .  

Turning t o  t h e  c o n t r o l l i n g  e f f e c t  of r a t i n g  bureaus ,  we no t i ced  

the  Tennessee Department o f  Insurance f r e q u e n t l y  u t i l i z e s  t h e  s e r v i c e s  

of r a t i n g  bureaus. One such bureau. Insurance Se rv ices  O f f i c e s  (ISO) 

l ~ a s  helped t h e  department e s t a b l i s h  s a t i s f a c t o r y  procedures  and r a t e  

F i l l n g s  f o r  t h e  indus t ry .  Formed i n  1971, IS0 -- a n a t i o n a l  organiza-  

t i o n  -- provides  n  f u l l  range of s e r v i c e s  t o  i n s u r e r s .  such a s  c o l l e c t i n g  

s t a t i s t i c s ,  c l a s s i f y i n g  and p rocess ing  d a t a ,  doing a c t u a r i a l  r e s e a r c h ,  

making r a t e s ,  providing s t a t i s t i c a l  d a t a  f o r  companies, e t c .  Se rv i c ing  

t h l r t e e n  l l n e s  of insurance.  IS0 s e e s  i t s e l f  a s  a  r e p r e s e n t a t i v e  o f  t h e  

i n d u s t r y ,  n  r e source  t o  t h e  department,  and a  pool of e x p e r t i s e .  I n  

r e a l i t y ,  r e g i o n a l  o f f i c e s  o f  IS0 e x e r t  cons ide rab le  i n f l u e n c e  on t h e  

department and va r ious  i n d u s t r y  members. S ince  t h e  department and t h e  4. 

member companies a r e  t r a d i t i o n a l l y  unde r s t a f f ed ,  ISO's t e c h n i c a l  re-  

sou rces  and c o n t r o l  o f  u n c e r t a i n t y  (Crozier ,  1964) w k e s  i t  a n  in fo rma l  .- 
c o n t r o l  agent  on both  t h e  department and t h e  indus t ry .  Th i s  i e  

e s p e c i a l l y  t r u e  i n  pr ior-approval  s t a t e s  such a s  Tennessee. We should 

e x p l a i n  why. 

I n  t h e  in su rance  i n d u s t r y ,  r a t e  s t r u c t u r e s  can be  c l a s s i f i e d  a s  

open compet i t ion,  use-and-file,  o r  f i le-and-use  ( i . e . ,  pr ior-approval) .  

Open compet i t ion means t h a t  i n su rnnce  companies may s e t  t h e i r  own r a t e s  

w i th  no r equ i r ed  approval  from t h e  r e g u l a t o r y  commission. "Use and 

f i l e . "  on t h e  o t h e r  hand, means t h a t  insurnnce companies may change a  

r a t e ,  use  i t ,  bu t  must f i l e  i t  wi th  t h e  supe rv i so ry  commission f o r  review 

(and p o s s i b l e  r e f u s a l ) .  " F i l e  and use" means t h a t  companies must f i l e  

and o b t a i n  approval  p r i o r  t o  u s ing  t h e  new r a t e .  The d i s t i n c t i o n s  e r e  

important  because  indus t ry  r e p r e s e n t a t i v e s  o f t e n  push f o r  open competi- 

t i o n  (Joskow, 1973) i n  a n  e f f o r t  t o  reduce t h e  r egu la to ry  l a g  (Bnumol 

and Klevorick. 1970) t h a t  occu r s  when i n f l a t i o n  o u t r a c e s  b u r e a u c r s t i c  

p r i c e  adjus tment .  On t h e  o t h e r  hand, a s  one p r o f e s s i o n a l  a s s o c i a t i o n  

spokesman po in t ed  o u t ,  companies i n  pr ior-approval  s t a t e s  a n t i c i p a t e  

i n f l a t i o n  by b u i l d i n g  i n t o  t h e i r  f i l i n g s  enough cusliion t o  a l low f o r  

r egu la to ry  l a g .  

A f u r t h e r  theory on t h e  c o n t r o l  IS0 can e x e r t  i n  pr ior-approval  

s t a t e s  a rgues  t h a t  i n s u r e r s ,  through t h e i r  IS0 r e p r e s e n t a t i v e .  o f t e n  

f lood  t h e  department w i th  r a t e  f i l i n g s .  Th i s  f i l i n g  overf low c r e a t e s  

a  depar tmental  backlog which then  s t r o n g l y  suppor t s  t ho  i n d u s t r y ' s  

c l a im  f o r  a  change t o  use-and-f i le  o r  open compet i t ion.  F i n a l l y .  



Joskow (1973) and Posner (1974) a rgue  t h a t  t h e  presence of powerful 

p r i c i n g  burcnus (such a s  ISO) i n  open compet i t ion s i t u a t i o n s  f a c i l i t a t e s  

t h e  process  of ca rEe l i zaL io~ l  by i n s u r i n g  b e n e f i t s  and l e s s e n i n g  t h e  

c o s t s  of f r e c - r i d e r  problems. 

Wl~i le  t h e  department,  ISO, and l a r g e  in su rance  companies can f i l e  

indcpcndent ly  of each o t h e r ,  i n  r e a l i t y  t hey  do no t  o f t e n  do so. I n s t e a d ,  

IS0 works c l o s e l y  wi th  t h e  department and t h e  i n d u s t r y  t o  supply 

a u x i l i a r y  t e c h n i c a l  r e sou rces  i n  exchange f o r  cooperat ion on r a t e  f i l i n g s .  

T l~us ,  wh i l e  not  formal ly  a  lobbying o rgan iza t ion ,  nor a  t r a d e  a s s o c i a t i o n ,  

t h e  Tennessee IS0 enjoys  cons ide rab le  informal  i n f l u e n c e  i n  i t s  r o l e  a s  

" r ep resen ta t ive"  of a  l a r g e  number o f  "member" in su rance  companies. A s  

a  r e s u l t ,  t h e  l o c a l  IS0 o f f i c e  i s  p rope l l ed  i n t o  a  c o n t r o l l i n g  r o l e  v i s -  

a-vis  t h e  in su rance  indus t ry .  

This  s c c t i o n  has  desc r ibed  b r i e f l y  a  s t r u c t u r a l  map of Tennessee 

in su rance  r e g u l a t i o n  composed of con tex tua l ,  s t r u c t u r a l ,  and in fo rma l  

conLrol clemcnts.  In  c o n t r a s t  t o  previous  approaches which focus  

predominantly on t h e  r egu la to ry  commission and/or  t h e  market f o r c e s  a s  

t l ~ e  s o l c  c o n t r o l  agen t s ,  t h e  p rc sen t  approach proposes s e v e r a l  comple- 

mentary s t r u c t u r e s  t h a t  p a r t i c i p a t e  s imul taneously  i n  t h e  s o c i a l  c o n t r o l  

process .  In  t h e  fol lowing s e c t i o n ,  we r e l y  on seven dimensions of 

r cgu ln to ry  s t r u c t u r e  and process  t o  ana lyze  morc s p e c i f i c a l l y  t h e  n a t u r e  

of t h e  r egu la to ry  r e l a t i o n s h i p .  

The Analyt ic  Framework and Tcnncssce Insurnnce R e ~ u l a t i o n  

I n  o r d e r  t o  mainta in  the  i n t e g r i t y  o f  t h e  conceptual  framework, 

some of t h e  m a t c r i a l  i n  t h i s  s e c t i o n  w i l l  be  r e p e t i t i o u s  from t h e  p rev ious  

s e c t i o n ,  "A S t r u c t u r a l  Map o f  Tennessee Insurance Regulation." As we 

have i n d i c a t e d  before ,  r e p e t i t i o n  a r i s e s  from t h e  f a c t  t h a t  t h e  conceptual  

c l u s t e r s  a r e  n e i t h e r  complete ly  d i s t i n c t  from each o t h e r  nor from t h e  

no t ion  of s t r u c t u r a l  map. We have a t tempted t o  mlnirnize t h i s  r e p e t i t i o n  * 

by mentioning t h e  c e n t r a l  p o i n t  and no t  developing i t  a s  f u l l y  a s  i n  t h e  

e a r l i e r  p a r t .  

The m a t e r i a l  i n  t h i s  s e c t i o n  i s  broken down i n t o  seven sub-sect ions ,  

w i th  each sub-sect ion addres s ing  t h e  a p p l i c a t i o n  o f  a  conceptual.  c l u s t e r  

t o  t h e  p rocess  o f  i n su rance  r e g u l a t i o n  i n  Tennessee. Along wi th  m u t e r i a l  

r e l a t i n g  d i r e c t l y  t o  Tennessee, we have includcd wherever p o s s i b l e  com- 

p a r a t i v e  m a t e r i a l  from o t h e r  s t a t e s .  

S o c i a l  Organizat ion 

The s o c i a l  o r g a n i z a t i o n  r e f e r s  t o  " the  o r g a n i z a t i o n  o f  t hose  p a r t s  

of t h e  s e t t i n g  o f  a n  i n d u s t r y  having d i r e c t  c o n t r o l  o r  a b i l i t y  t o  s a n c t i o n  

i n d u s t r y ,  members o r  i n s t i t u t i o n a l  components."' For t h e  Tennessee ln-  

su rance  i n d u s t r y ,  t h e  major agen t s  o f  i n t e n t i o n a l  c o n t r o l  a r e :  t h e  

Div i s ion  of Insurance,  t h e  s t a t e  l e g i s l a t u r e ,  t h e  Congress, t h e  s t a t e  

and f e d e r a l  j u d i c i a l  system, t h e  S e c u r i t i e s  and Exchange Commission, and 

t o  a  l e s s e r  degree ,  t h e  S o c i a l  S e c u r i t y  Adminis t ra t ion.  The s e t t i n g  can 

be  c h a r a c t e r i z e d  a s  po lya rch ic  w i th  t h e  Div i s ion  o f  Insurance and the 

s t a t e  l e g i s l a t u r e  monopolizing t h e  i ~ ~ f l u e ~ i c e  r e sources .  Congress 

e x e r c i s e s  cons ide rab le  i n f l u e n c e  on a  p e r i o d i c  b n s l s ,  such a s  dc.mnndlng 

t h a t  t h e  s t a t e s  provide a  s p e c i f i c  type of coverage (no - fau l t ) .  l c g i s l a t -  

i ng  n a t i o n a l  h e a l t h  system changes (Medicare),  o r  underwri t ing in su rance  

i t s e l E  (ghe t to  coverage) .  The SEC e x e r c i s e s  c o n t r o l  i n  a  wel l -def ined 

a r e a ,  but  on ly  i n  t h a t  a r e a  ( v a r i a b l e  l i f e  i n su rance  r e s e r v e  funds  and 

r e p o r t i n g  requirements) .  The Div i s ion  of Insurance d e r i v e s  its c o n t r o l  

power p r imar i ly  from i ts t ax ing  and l i c e n s i n g  func t ions ,  wh i l e  t h e  s t a t e  

'see "The Ana ly t i c  Dimensions of Kegr~la t ion,"  p. . 



l e g i s l a t u r e  d e f l n e s  t hose  a r e a s  which t h e  DI is  r e spons ib l e  f o r  , r e g u l a t i n g  

(and occas ionn l ly  t h e  criteria). 

The key a r e a  o f  l i nkage  occu r s  between t h e  D I  and t h e  s t n t e  l e g i s -  

l a t u r e .  The Di rec to r  of t h e  Insurance Div i s ion  i s  q u i t e  aware of t hose  

l e g i s l a t o r s  who both understnod t h e  problems o f  t h e  in su rance  i n d u s t r y  and 

o r e  a l s o  committed t o  r e g u l a t i o n  which i s  r e spons ive  t o  t hose  problems. 1 

Thc Dl rec to r  o f  Insurance p rov ides  and o b t a i n s  informat ion from s t a t e  

L c g l s l a t o r s  on b i l l s  r e l e v a n t  t o  i n su rance  p o l i c i e s  and procedures .  On a  

more conc re t e  l e v e l ,  t h e  D I  exchanges a  c e r t a i n  l e v e l  of performance ( f e e  

and t ax  c o l l e c t i o n ,  examinat ions ,  d e c i s i o n  on r a t e  f i l i n g s ,  l e g i s l a t i v e  

b i l l  submiss ion,  s u r v e i l l a n c e ,  e t c . )  a g a i n s t  l e g i s l a t i v e  appropr i a t ions .  

e .g . .  1.1 m i l l i o n  d o l l a r s  i n  t h e  y e a r  ending December 31. 1974. 

A s  w i th  l i n k a g e s ,  t h e r e  a l s o  e x i s t s  a  c r i t i c a l  o r  doninant  a r e a  of 

Inter-dependence, but  u n l i k e  t h e  former a r e a ,  t h e  dominant inter-dependence 

l i e s  a c r o s s  s t n t e  boundar ies .  The inter-dependence i s  c rea t ed  by t h e  f a c t  

t h a t  companies o p e r a t e  a c r o s s  s t a t e s ,  but  a r e  on ly  examined i n  one s t a t e ,  

t h c  one i n  which t h e  co rpora t e  headqua r t e r s  a r e  l oca t ed .  So i f  a  company 

i s  found t o  be i n s o l v e n t  o r  bo rde r ing  on insolvency,  t h e  e f f e c t s  spread 

i n t o  a l l  t h e  s t a t e s  i n  which p o l i c i e s  have been w r i t t e n .  

Th i s  is b a s i c a l l y  t h e  s i t u a t i o n  wi th  Government Employees Insu rance  

Company (Loomis, 19761, s company domici led and r egu la t ed  i n  Washington, 

D.C. bu t  wit11 $8.5 m i l l i o n  of i n su rance  w r i t t e n  i n  Tennessee d iv ided  among i 

37,000 po l i cy  ho lde r s .  I f  t h e  D i s t r i c t  of Columbia Super intendent  o f  In- 

surance i s  unable  t o  put  t o g e t l ~ c r  n  temporary ho ld ing  a c t i o n ,  t h e  s t a t e  w i l l  
i 

be r e spons ib l e  ( i n  a  t e c l ~ n i c a l ,  no t  l e g a l  sense)  f o r  making immediately 
! 

' ~ n  i n d i c a t i o n  of t h e  success  w i th  which t h i s  r e ln t ions l i i p  i s  mainta ined 

is t h e  D I s  b n t t i n g  average i n  i n t roduc ing  r e g u l a t o r y  l e g i s l a t i o n .  I n  1974. 1 5  

of 16  b i l l s  d r a f t e d  by t l ~ e  DT were passed by t h e  Tennessee l e g i s l s t u r e .  
1 
! 

a v a i l a b l e  comparable coverage. S i m i l a r  s i t u a t i o n s  a r i s e  more f r equen t ly  

on a  r e g i o n a l  b a s i s ,  s o  t h n t  ( e s p e c i a l l y  i n  t h e  South where t h e r e  l a  a  wide * 

range i n  r egu la to ry  competence) i n su rance  c o m i s s i o n s  must be  cons t an t ly  

informed of impending f a i l u r e s  and t h e  p o t e n t i a l  imp l i ca t ions  f o r  t h e i r  

own s t a t e s .  The imp l i ca t ions  of t h l s  in terdependence f o r  t h e  development 

o f  formal  and informal  communication networks is d i scussed  i n  s e c t i o n  f i v e ,  

"Survei l lance Capaci ty  ." 
The s o c i a l  o r g a n i z a t i o n  o f  i n su rance  r e g u l a t i o n  i n  Tennessee I s  r e l a -  

t i v e l y  s t a b l e .  There has  been,  however. an  i n c r e a s i n g  concern t h a t  regula-  

t i o n  on t h e  s t a t e  l e v e l  i s  i n e f f e c t i v e  and t h a t  i t  must become l a r g e l y  o r  

e n t i r e l y  t h e  r e s p o n s i b i l i t y  o f  t h e  f e d e r a l  government. Discuss ion about  

t h e  expanded r o l e  of f e d e r a l  r e g u l a t i o n  waxes e s p e c i a l l y  s t r o n g  when regula-  

t o ry  f a i l u r e s ,  e.g. i n s o l v e n c i e s ,  occu r .  The Equi ty  Fundlng scanda l  was 

j u s t  such an  impetus. Enlarged f e d e r a l  c o n t r o l  would d r a s t i c a l l y  t ransform 

t h e  r egu la to ry  c o n t e x t  from po lya rch ic  t o  a lmost  pu re ly  h i e r n r c l ~ i c .  I n  t h e  

meantime, t h e  e lements  o f  i n s t a b i l l t y  a r i s e  from innova t ions  i n  t he  i n d u s t r y  

( v a r i a b l e  l i f e  p o l i c i e s  coming under t h e  purview of t h e  SEC) and r u d i c a l  

d e p a r t u r e s  i n  s t a t e  l e g i s l a t i v e  po l i cy   he i n t r o d u c t i o n  of no - fau l t ,  f o r  

example). 

Norms 

As i n d i c a t e d  i n  "The Conceptual Framework," most of t h e  norms, o l -  

though no t  a l l ,  which w i l l  be  considered i n  t h i s  a n a l y s i s  can be c l a s s i f i e d  

a s  laws. According t o  Roy Bess. Tennessee D i r e c t o r  of Insurnnce,  i n su rance  

is one o f  t h e  most t i g h t l y  r egu la t ed  i n d u s t r i e s  i n  t h e  U.S. An a r r a y  o f  

r e g u l a t i o n s  covers  almost every a s p e c t  of i n su rance  underwri t ing,  from ad- 

v e r t i s i n g  t o  agent  s e l e c t i o n  t o  agent-customer i n t e r a c t i o n .  Given t h e  wide 

range of normative coverage, i t  is perhaps f o r t u n a t e  t h n t  most of t h e  norms 

f o r  t h e  indus t ry  a r e  c l e a r ,  t e c l ~ n i c a l l y  v i s i b l e ,  and s n b j e c t  t o  a  r e l a t i v e l y  



high degree  of consensus. 

In  Tennessee, a s  i n  most s t a t e s ,  t h e  r e g u l a t i o n s  f o r  i n su rance  under- 

w r i t i n g  can be found i n  t h e  S t a t e  Annotated Code. The p rov i s ions  a r e  

u sua l ly  q u i t e  s p e c i f i c ,  a s  w i th  r e s e r v e  requirements ,  f i l i n g  procedures ,  . I 

I 
licensing, t a x  l i a b i l i t i e s ,  and many o t h e r  o p e r a t i o n a l  a s p e c t s .  Tennessee I 

1 
is  s " f i l e  and use" s t a t e  which means t h a t  an  in su rance  company. o r  a  r a t i n g  

I 

bureau r e p r e s c n t l n g  a  group of companies, must f i l e  des i r ed  r a t e  changes and 

r ece ive  approval  from t h e  D I  be fo re  p u t t i n g  t h e  new r a t e s  i n t o  e f f e c t .  " F i l e  

and use" c o n t r a s t s  w i th  "use and f i l e "  which means thaL companies may pu t  t h e  

r a t e s  immediately i n t o  e f f e c t  and hope t h a t  they w i l l  r e c e i v e  t h e  requested 

inc rcases .  Wl~encver i n c r e a s e s  a r e  p a r t i a l l y  o r  t o t a l l y  denied,  t h e  companies . 
must r c t u r n  t h e  a d d i t i o n a l  premium t o  t h e  po l i cy  ho lde r .  The l e a s t  r a t e -  

r egu la t ed  norm i s  "open compet i t ion"  such a s  e x i s t s  i n  Georgia and C a l i f o r n i a ,  

where no s t a t c  approval  o f  r a t e  i n c r e a s e s  i s  r equ i r ed ,  and Adam Smith 's  in-  

v i s i b l e  hand pu rpor t ed ly  keeps unreasonable  companies i n  l i n e .  The g r e a t e s t  I 
degree  o f  r a t e  r e g u l a t i o n  is bureau-determined r a t e s  i n  which s t a t e s  such a s  

North Carol ina  s c t  t h e  r a t e s  which t h e  companies may charge f o r  t h e i r  p o l i c i e s .  

I n  Tennessee, t h e r e  appears  t o  be  a  h igh l e v e l  of consensus r ega rd ing  

in su rance  r egu la to ry  norms. The execu t ive  d i r e c t o r  of t h e  l a r g e s t  r a t i n g  

bureau i n  t h e  s t a t e ,  a  h igh ly  regarded r e p r e s e n t a t i v e  from Tennessee's 

c h a r t e r  l i f e  ~ l n d c r w r i t e r s ,  and t h e  major lobby o r g a n i z a t i o n  f o r  independent 

i n s u r o r s  i n  Tcnnessec a l l  g ive  t h e  D I  h igh marks f o r  e f f e c t i v e ,  i ndus t ry -  

o r i en t ed  r e g u l a t i o n .  Unfo r tuna te ly ,  t h e r e  was no organized consumer body 

t o  r ep resen t  t h e  customer 's  o r i e n t a t i o n  t o  t h e  l e v e l  of s e r v i c e  being d e l i v -  

ered.  One might,  i n  such a  c a s e ,  cons ide r  t h e  D I ' s  good r e p u t a t i o n  a s  no 

more than a  reflection of  coz ines s  between r e g u l a t o r  and r egu la t ed  ( S t i g l e r  

and Kolko's cap tu re  premise; s e e  S e r b e r ,  1975, and t h e  Wall S t r e e t  J o u r n a l ,  

June 5 ,  1974, f o r  i n su rance  d a t a  sugges t ive  of t h e  cap tu re  theory) .  Regard- 

l e s s  o f  t h e  reasons ,  t h e r e  does sppea r  t o  be. i n  t h e  words of t h e  Di rec to r  

of Insurance,  "complete u n i t y  from t h e  indust ry ."  

The sou rce  o f  norm a u t h o r i t y  is no t  problemat ic .  s i n c e  i t  obviously  

comes from s t a t e  and f e d e r a l  l e g i s l a t i v e  mandates. The mode o f  t r ansmis s ion  

is through l e g i s l a t i v e  b i l l s ,  puhl ished r a t e s .  open hes r ings ,  and in fo rma l ,  

i n t e r p e r s o n a l  channels .  The norms seem t o  be  a p p l i e d  f a i r l y  c o n s i s t e n t l y  

a c r o s s  a l l  companies. One e a s i l y  i d e n t i f i e d  except ion i s  t h a t  newly char- 

t e r e d  companies i n  Tennessee undergo a  r i go rous  f i n o n c i a l  exominotion annua l ly  , 

t h e  f i r s t  few y e a r s  o f  o p e r a t i o n  wh i l e  l a r g e r ,  more r epu tab le  companics a r e  

u sua l ly  examined every t h r e e  yea r s .  The focus  o f  t h e  norms is very wide. 

touching a lmost  every a s p e c t  of i n d u s t r y  func t ion ing .  I n  a d d i t i o n ,  t h e  c o r e  

of t h e s e  norms i s  r e l a t i v e l y  s t a b l e .  l n a t a b i l i t y  a r i s e s  on t h e  f r i n g e  of t h e  

code wi th  t h e  enactment o f  consumer-related laws o r  t h e  i n c u r s i o n  o f  t h e  

f e d e r a l  government i n t o  a r e a s  formerly  r egu la t ed  by t h e  s t a t e s .  There is no 

one p a r t i c u l a r  a r e a  of i n t e n s i t y ,  bu t  i n  gene ra l  t h e  more i n t e n s e  norms 

addres s  f i n a n c i a l  r e p o r t i n g  and o p e r a t i n g  and customer-servic ing procedures .  

One a r e a  of norms which has  n o t  been s y s t e m a t i c a l l y  addressed by t h i s  , 

framework bu t  which would be q u i t e  i n t e r e s t i n g  would be  norms which t h e  

indus t ry  expec t s  t h e  Div i s ion  of In su rance  t o  conform t o .  Such norms might 

i nc lude  t h e  manner of conduct ing a u d i t s  (no advance warning vs .  p r i o r  n o t i c e ) .  

adve r se  p u b l i c i t y  and t o l e r a n c e  f o r  adher ing t o  r e s e r v e  requirements .  I n t e n s e  

consumer a c t i v i s t  commissioners,  such a s  Pennsylvania ' s  Denenberg and Stone 

i n  Massachuset ts ,  have c l e a r l y  a c t e d  o u t s i d e  i n d u s t r y  norms du r ing  t h e i r  

t enu res .  

Performance Curves 

Given t h e  d a t a  a v a i l a b l e  i n  t h e  Tennessee Annual Insu rance  Reports ,  

very  l i t t l e  i n t e r e s t i n g  in fo rma t ion  could be  assembled wi th  regard t o  t h e  

in su rance  i n d u s t r y ' s  performance. The r e p o r t s  a r e  l i t t l e  more than compila- 



t l o n s  o f  demographic da t a  on s i z e ,  l o c a t i o n ,  type o f  l i n e ,  and number 

of p o l i c i e s  w r i t t e n .  The only  performance i n d i c a t o r s  were "net g a i n  

o r  l o s s  from ope ra t ions"  f o r  l i f e  companies, and t h e  " r a t i o  o f  l o s s e s  

i ncu r red  t o  premiums earned" f o r  f i r e  and c a s u a l t y  companies. 

Even wi th  t h i s  d a t a ,  s e v e r a l  problems must be  r e so lved  i n  o r d e r  t o  

come up wi th  a  good performance i n d i c a t o r .  For example, shoold  one 

use d a t a  from a l l  i n su rance  companies o r  j u s t  t hose  domici led i n  

Tennesuee? Should one cons ide r  a l l  p o l i c i e s  w r i t t e n  o r  j u s t  t hose  

w r i t t e n  i n  Tennessee? Sllould one use  g r o s s  d a t a ,  which i s  unadjusted 

f o r  s i z e  o r  slrould t h e r e  be some a t t empt  a t  s t a n d a r d i z a t i o n ?  Should 

one cons ide r  a l l  l i n e s  ( l i f e ,  h e a l t h  and a c c i d e n t ,  f i r e  and c a s u a l t y  

a r e  t he  main ones)  o r  should  one s e l e c t  a  s p e c i f i c  l i n e ?  Other  sou rces  

of i ndus t ry  d a t a  must be a v a i l a b l e  (Moody's o r  Bes t ' s  Repor ts ,  t r a d e  

a s s o c i a t i o n ,  o r  i n t r a -depa r tmen ta l ) ,  and c r i t e r i a  must be developed 

f o r  s e l e c t i n g  among t h e  va r ious  performance ind ica to r s . '  

An example of n a t i o n a l  performance d a t a  which may prove i n t e r e s t -  

i n g  was r epor t ed  r e c e n t l y  i n  t h e  Wall S t r e e t  J o u r n a l  ( ~ a y  24, 1974). 

The Nat ional  Assoc ia t lon  of Insurance Commissions (NAIC) pa id  t h e  

McKinsey management consu l t i ng  f l i m  over  $400,000 t o  s tudy  in su rance  

company f a i l u r e s .  McKinsey r epor t ed  t h a t  i n  t h e  ten-year pe r iod  

1964-1974. 101 l i f e  i n su rance  in so lvenc ie s  occurred.2  A y e a r  e a r l i e r ,  

tlre Wall S t r e e t  J o u r n a l  r epo r t ed  t h a t  t l ~ e r e  was 113 c a s u a l t y  i n s u r o r  

c o l l a p s e s  between 1958 and 1972, bu t  t h e  j o u r n a l  l ists  no sou rce  f o r  

I t s  d a t a  (WnlL S t r e e t  Jou rna l ,  August 2 ,  1973). 

'since 1973, t h e  N A I C  has  'begun compiling p r o f i t a b i l i t y  d a t a  f o r  
PbL companies on a  s ta te-wide b a s i s .  See Berger (1978) and Lowenthal 
(1978) f o r  onc of t h e  f i r s t  a t t empt s  t o  analyze s t a t i s t i c a l l y  t h i s  d a t a .  
See P l o t k i n  (1969) f o r  a  coherent  s t a t emen t  o f  PLL p r o f i t a b i l i t y  compared 
wi th  t h e  performance of o t h e r  i n d u s t r i e s .  

2 ~ l ~ e  NAIC i s  now c o l l e c t i n g  i t s  own d a t a  f o r  P&L i n s o l v e n c i e s  occurr-  
i ng  a f t e r  1973. See Lowcnthal (1978) f o r  a  p o t e n t i a l  u se  of t h i s  d a t a .  

As wi th  norms, performance c e n t e r s  on t h e  r egu la t ed  b u t  could  

equa l ly  w e l l  be  d i r e c t e d  t o  t h e  r e g u l a t o r .  For example, how success-  

f u l  a r e  Insurance Departments i n  gene ra t ing  income f o r  t h e  s t a t e  

c o f f e r s ?  The Tennessee Div i s ion  o f  Insurance c o l l e c t e d  $42 m i l l i o n  

1 
of f e e s  and t a x e s  i n  1974 on a  budget of $1 .1  m i l l i o n  f o r  a  3,800 

pe rcen t  r e t u r n  on investment  (no t  bad by c a p i t a l  budget ing s t a n d a r d s ) .  

Nationwide, i n su rance  depar tments  c o l l e c t e d  $1.28 b i l l i o n  on o u t l a y s  

t o t a l l i n g  l e s s  t han  $60 m i l l i o n  f o r  a  2,200 pe rcen t  r e t u r n  (Wall S t r e e t  

J o u r n a l ,  August 2, 1973). Other  a r e a s  of performance could i n c l u d e  number 

of complaintsreviewed (4.000 i n  Tennessee f o r  1974). number o f  a d d i t i o n a l  

d o l l a r s  r e tu rned  t o  t h e  consumer ($2.5 m i l l i o n  i n  Tennessee),  amount o f  

f i n e s  ($27.000). o r  number o f  phone c a l l s  (80,000) a s  an  i n d i c a t o r  o f  

e f f e c t i v e n e s s .  Whatever t h e  i n d i c a t o r s  o f  performance chosen, t h e r e  

remains much work t o  be  done i n  t h e  a rea .  

Control  Agents 

The s o c i a l  o r g a n i z a t i o n  o f  c o n t r o l  agen t s  has  a l r eady  been d e a l t  

w i th  i n  e a r l i e r  s e c t i o n s  and c h a p t e r s .  This  s e c t i o n  addres ses  t h e  n a t u r e  

of t h e  r e l a t i o n s h i p  b e t w e e n c o n t r o l a g e n t s  e s p e c i a l l y  w i t h  r ega rd  t o  

f u n c t i o n a l  In terdependence (a l a  Durkheim), complementarity ( a  l a  

McKenzie), and s t r a t i f i c a t i o n  ( a  l a  Weber). F i n a l l y ,  some p r imar i ly  

demographic v a r i a b l e s  no t  covered e a r l i e r  w i l l  a l s o  be  presented.  

Even though t h e  Div i s ion  o f  Insurance gene ra t e s  l a r g e  sums of 

revenue, t h i s  money does no t  become a  d i s c r e t i o n a r y  r e source  f o r  t h e  

Divis ion.  Like  a l l  s t a t e  bu reauc rac i e s ,  t h e  D I  must submit a  budget 

t o  t h e  l e g i s l a t u r e  and, i n  t u r n ,  r e c e i v e s  annual  app ropr i a t ions .  

'A $3.5 m i l l i o n  i n c r e a s e  over  1973. $33 m i l l i o n  r e s u l t e d  d i r e c t l y  
from premium t axes  and t h e  r e s t  from miscel laneous  f ees .  
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Although we have no empi r i ca l  d a t a  a t  t h i s  t ime,  we assume t h a t  t h e  

revenue-generating capac i ty  of t h e  d i v i s i o n  provides  i t  wi th  some 

degree  of c l o u t  r e l a t i v e  t o ,  s ay ,  h o s t i l e  e lements  i n  t h e  s t a t e  

l e g i s l a t u r e ,  congres s iona l  a t t empt s  t o  de-regula te  i n su rance ,  t h e  

j u d i c i a l  system, and i n t e r f e r e n c e  by o t h e r  f e d e r a l  agenc ie s .  

Despi te  t h e  con t r ib l l t i on  which t h e  DI makes t o  t h e  s t a t e ' s  c o f f e r s  

and t h e  concommitant power, t h e  DI s u f f e r s  i d e n t i t y  problems (which 

l e a d  t o  low s t a t u s  and low p r e s t i g e )  n o t  exper ienced by o t h e r  c o n t r o l  

agen t s .  The p r e s t i g e  i s s u e  became appa ren t  du r ing  t h e  b r i e f ,  bu t  

stormy, r e i g n  of Herber t  Denenberg, t h e  Pennsylvania  Commissioner of 

I n s u r a l ~ c e  from 1970-1974. Denenberg's Nader-like e f f o r t s  i n  t h e  f i e l d  

of i n su rance  r e g u l a t i o n  prompted t h e  Wall S t r e e t  J o u r n a l  t o  term t h e  

consumer advocate  "an u n l i k e l y  household word, a r a r i t y  among s t a t e  

officials, much l e s s  s t a t e  i n su rance  commissioners (February 1, 1972)." 

The Tennessee DI has only  r e c e n t l y  been a b l e  t o  e s t a b l i s h  i ts i d e n t i t y  

w i th  t h e  pub l i c ,  a l b e i t  i n  a r e l a t i v e l y  nega t ive  manner, when i t  went 

t o  c o u r t  t o  commence bankruptcy precedings  a g a i n s t  a l o c a l  unde rwr i t e r .  

The company had w r i t t e n  over  $7 m i l l i o n  d o l l a r s  i n  p o l i c i e s  which i t  

was unable t o  a s s u r e  f i n a n c i a l l y .  

For t he  most p a r t ,  t h e  e f f o r t s  of i n su rance  r e g u l a t o r s  i n  Tennessee 

a r e  complementary and b e n e f i t  from an e x p l i c i t  d i v i s i o n  o f  l a b o r .  The 

Congress and t h e  s t a t e  l e g i s l a t u r e  make most o f  t h e  laws,  c o u r t s  re- 

yolve c o n f l i c t ,  t h e  D I  moni tors  and reviews performance i n  most a r e a s ,  . 

and t h e  SEC has  a we l l - spec i f i ed  p i e c e  of t h e  t u r f  (and no more, a t  l e a s t  

a t  t h i s  t ime) .  Consumers c u r r e n t l y  have no au tho r i zed  r e p r e s e n t a t i v e  

t o  d e a l  d i r e c t l y  wi th  t h e  i n d u s t r y  ( o t h e r  t han  t h e  DI which might f o r  

some be s u s p e c t ) ,  and t h e  e x i s t e n c e  of a consumer r e p r e s e n t a t i v e  might 

i n t roduce  a sou rce  of c o n f l i c t  (wi th  t h e  DI). 

The focus  o f  each c o n t r o l  agen t  is, t h e r e f o r e ,  f a i r l y  w e l l  de f ined ,  

w i th  l i t t l e  ove r l ap  i n  dominant a t t e n t i o n .  On t h e  o t h e r  hand, Lhe * 

GEICO f i a s c o  has  demonstrated t h a t  i n  some c a s e s ,  such a s  s u r v e i l l a n c e .  

a l i t t l e  ove r l ap  i n  func t ion  might a c t u a l l y  be  d e s i r a b l e .  In su rance  

companies do not  go broke suddenly;  f a i l u r e s  r e s u l t  from a s e r i e s  of 

bad d e c i s i o n s  made by management, changing economic c o n d i t i o n s ,  o r  s loppy 

pol icy-wri t ing c r i t e r i a .  I n  t h e  GEICO case ,  t h e  company had become in -  

c r e a s i n g l y  l a x  i n  i t s  unde rwr i t i ng  p o l i c i e s .  Rother  than concen t r a t ing  

on t h e  p r e f e r r e d  customer, GEICO began accep t ing  a lmost  any employed 

i n d i v i d u a l .  As a r e s u l t ,  c l a ims  inc reased  d r a m a t i c a l l y  and cash  r e s e r v e s  

dropped below t h e  r equ i r ed  l e v e l s .  This  i n fo rma t ion  was a v a i l a b l e  n o t  

on ly  t o  t h e  D i s t r i c t  o f  Columbia's Department o f  Insurance,  bu t  a l s o  t o  

tl ie SEC, t h e  NAIC, and probably  va r ious  p r o f e s s i o n a l  a s s o c i a t i o n s .  S ince  

t h e  s u r v e i l l a n c e  r o l e  is formal ly  a s s igned  t o  t h e  department.  however. 

o t h e r  c o n t r o l  agen t s  d i d  no t  p rov ide  t h e  department t h e  type of informa- 

t i o n  which could have e i t h e r  prevented o r  c e r t a i n l y  a l l e v i a t e d  t h e  

GEICO c o l l a p s e .  
1 

The number of i n t e n t i o n a l  c o n t r o l  agen te  is sma l l  w i t h  i n t e n s i t y  

concen t r a t ed  i n  t h e  major a c t o r ,  t h e  Div i s ion  o f  Insurance.  The r e sources  

which have been a l l o c a t e d  t o  t h e  Div i s ion  have been s t e a d i l y  i n c r e a s i n g :  

$48,000 i n  1938. $66,000 i n  1945, $101,000 i n  1955 and $1.1 m i l l i o n  i n  

1974. This  r i s e  is g e n e r a l l y  c o n s i s t e n t  w i t h  t h e  i n c r e a s e  i n  r e c e i p t s .  

going from $1.7 m i l l i o n  i n  1930, t o  $2.7 m i l l i o n  i n  1945 t o  $7.1 m i l l i o n  

i n  1955 and $42 m i l l i o n  i n  1974. 

'Since i t s  c l o s e  brush wi th  bankruptcy,  GEICO, under t h e  c l o s e  super-  
v i s i o n  o f  t h e  D i s t r i c t  of Columbia's DI, has  complete ly  r eve r sed  its cash  
p o s i t i o n  and has  once a g a i n  become a p r o f i t a b l e  and sound underwri ter .  



S u r v e i l l a n c e  Capaci ty  

While most of t h e  norms by which in su rance  companies a r e  r egu la t ed  

a r e  t e c h n i c a l l y v i s i b l e ,  they a r e  s l s o  t e c h n i c a l l y  complex o n d . r e q u i r e  

t r a i n e d  personnel  f o r  most types  of s u r v e i l l a n c e .  S u r v e i l l a n c e  has  been 

u n t i l  r e c e ~ ~ t l y  an extremely l abo r - in t ens ive  technique.  With t h e  a d a p t a t i o n  

of h i g l ~  speed computer technology t o  i n su rance  depar tments '  needs f o r  

informat ion,  some of t h e  s u r v c i l l o n c e  burden has  been s h i f t e d  from t h e  

pa lns t ak lng  manual review of i n d i v i d u a l  f i r m  r e p o r t s .  Tennessee has  

not  y e t  made any major investment i n  computer technology which may be 

one exp lana t ion  f o r  t h e  p l ac id  r e l a t i o n s h i p  i t  mninta ins  w i th  most of ' 

t h e  i n d u s t r y .  An assumption under lying t h i s  p e r s p e c t i v e  is t h a t  an  

inc reased  s u r v e i l l a n c e  capac i ty  of any in su rance  r e g u l a t o r  l e a d s  t o  

i nc reased  c o s t s  t o  t h e  r egu la t ed  and t h e r e f o r e ,  e x t r a p o l a t i n g  from 

Ilomans (1950). t o  decreased l i k i n g .  

The e x t e n t  t o  which t h e  in su rance  i n d u s t r y  is s u b j e c t  t o  r e g u l a t i o n s  

lmposes a  heavy s u r v e i l l a n c e  burden on t h e  D I .  The Tennessee DI u t i l i z e s  

t h r e e  primary s u r v e i l l a n c e  s t r a t e g t e s :  consumer exposure ,  formal  

mechanisms, and in fo rma l  c o n t a c t s  w i t h i n  t h e  i n d u s t r y .  F i r s t ,  t h e  DI 

r e l i e s  on t h e  customcr t o  r e p o r t  a l l e g e d  i n f r a c t i o n s  of i n su rance  

p r a c t i c e s .  A r ecen t  pub l i ca t ion .  " Insurance F a c t s  f o r  ~ e n n e s s e e a n s . "  

provides  compact buying-advice t o  t h e  consumer and d i r e c t s  t h e  unhappy 

customer t o  t h e  Dlv i s ion  o f  Insurance phone number o r  o f f i c e  addres s .  
1 

The Di rec to r  o f  DI f e e l s  t h a t  t h e  80.000 r ece ived  l a s t  yeur  by t h e  De- 

portment r e f l e c t  an  i ~ ~ c r e n s e d  awareness by t h e  consumer of what c o n s t i t u t e s  

s n t l s f a c t o r y  s e r v i c e  and what does  no t .  

' ~cnenbe rg  c la ims t h a t  4  months a f t e r  t h e  appearance o f  h i s  now 
c l a s s i c  "Shopper's Guide" n i n e  o f  t h e  t e n  gimmick p o l i c i e s  l i s t e d  i n  
t h e  booklet  were witl~drnwn from t h e  market (Denenberg. 1972). 

To f a c i l i t a t e  consumer s u r v e i l l a n c e ,  t h e  DI opened up s i x  branch 

o f f i c e s  ac ros s  t h e  s t a t e  (Memphis. Jackson. Chattanooga, Knoxvi l le ,  .. 
Johnson C i t y  and Cookevi l le) .  These r e g i o n a l  o f f i c e s  were des igned t o  

i n c r e a s e  t h e  c a p a b i l i t y  o f  t h e  DI t o  respond more qu ick ly  t o  consumer 

complaints .  Each o f f i c e  c o n s i s t s  o f  one agent1 r e spons ib l e  f o r  l ogg ing  

comploints ,  conduct ing i n v e s t i g a t i o n s ,  and r e p o r t i n g  t h e  r e s u l t s  t o  

t h e  c e n t r a l  o f f i c e  i n  Nashv i l l e .  The agen t s  do no t ,  however. perform 

any o f  t h e  f i n a n c i a l  review f u n c t i o n s  which a r e  a l l  complete ly  r e se rved  

f o r  t h e  main o f f i c e .  The DI e s t i m a t e s 2  t h a t  i t  r ece ived  75-80 thousand 

te lephone c a l l s  from d i s g r u n t l e d  customers i n  1974. I n t e r e s t i n g l y  

enough t h e  DI does no t  t a b u l a t e  comploints  by company involved -- p o s s i b l e  

i n d i c a t o r s  of u n f a i r  o r  u n e f f e c t i v e  s e r v i c e  -- b u t  seems more concerned 

wi th  ma in ta in ing  a n  e q u i t a b l e  c a s e  load  (balance)  f o r  each agen t .  The 

i n d i v i d u a l  r e s p o n s i b l e  f o r  consumer a f f a i r s  d i d  i n d i c a t e  t h a t  t h i s  

a r e a  of r e p o r t i n g  demonstrated an  a c u t e  need f o r  computer process ing.  

Formal mechanisms of s u r v e i l l a n c e  focus  on t h e  f i n a n c i s l  s t r e n g t h  

o f  a  company a s  r e f l e c t e d  by d i r e c t  a u d i t s  mode i n t o  t h e  company's 

a f f a i r s  o r  f i n a n c i a l  r e p o r t s  which t h e  compsny must, by law, submit t o  

t h e  D I  on a n  annuol  b a s i s .  I n  Tennessee, companies must be examined 

a t  l e a s t  once every t h r e e  yea r s .  The exam p rocess  moy t ake  a s  l ong  a s  

a  y e a r  t o  complete.  When t h e  Na t iona l  L i f e  Company was examined, i t  

took fou r t een  s t a f f  members t h r e e  weeks j u s t  t o  count  t h e  s t o c k  c e r t i -  

f i c a t e s  i n  Nat ional  L i f e ' s  v a u l t .  To a i d  in su rance  depar tments  i n  

t h e i r  review o f  annuol r e p o r t s ,  t h e  NAIC has  designed a  computerized 

Fast-Track Warning System. The system computes fou r t een  r a t i o s ,  a l l  

'except f o r  t h e  Memphis o f f i c e  which has  two agen t s .  

' ~ a s e d  on a  two week sample. 



of  whlch a r c  i n d i c a t o r s  of t h e  h e a l t h  o f  t l te company. Any t e s t s  which 

a r c  f a i l e d ,  i . c . ,  r a t i o s  f a l l  o u t s i d e  of pre-determined r anges ,  a r e  

rcpor tcd t o  t h c  depar tments ,  and companies which f a i l  fou r  o r  more 

Lcsts  a r c  l i s t e d  i n  a  p r i o r i t y  s e c t i o n .  

Another formal s u r v e i l l a n c e  suppor t  is t h e  requirement  t h a t  a  

cornpony f ined  i n  a  s t a t e  must r e p o r t  t h a t  f i n e  Lo a l l  t h e  s t a t e s  i n  

w l ~ i c l ~  i t  1s c u r r e n t l y  dolng bus ines s .  Some p r a c t i c e s  of t h e  DI a r e  

not  explicitly rltought o f  a s  su rve l l l nnce -o r i en ted  but  c o n s t i t u t e  

moniLoring neverLheless .  Such procedurcs  a s  c h a r t e r i n g  companies, 

l i c e n s i n g  a g e n t s ,  reviewing po l i cy  and personnel  changes, a l l  c o n t r i -  

bu te  t o  t he  s u r v c l l l a n c e  c a p a b i l i t y  of t h e  DI. A l l  of t h e  formal  

techniques habitually u t i l l z e d  a r e  consldered l e g i t l m a t e  by t h e  i n d u s t r y .  

The informnl  technique which t h e  Di rec to r  of t h e  Div i s ion  appa ren t ly  

r e l i c s  on most heav i ly  is t h e  i n t e r p e r s o n a l  grapevine a t  p r o f e s s i o n a l  

mceLit1gs. Thc NAIC holds  n a t i o n a l  convent ions  twice  a  y e a r  wh i l e  

each o f  t l ~ e  s l x  NAIC zones hold r eg iona l  convent ions  on  a  semi-annual 

b a s i s .  In  adr l l t ion,  e a c l ~  of t h e  NAIC sub-committees a l s o  meet twice  

annua l ly .  A wldcly used informal  technique is n o t l c e  (phone) t o  t h e  

Dl rcc to r  by a  company wl~o d i scove r s  malfeasance on t h e  p a r t  o f  one o f  

i t s  agen t s  (u sua l ly  by a  fo re ign  company who is no t  w i l l i n g  t o  r l s k  

l~nv ing  i t s  l i c c n s e  suspended). A l e s s  orthodox form o f  i n fo rma l  

y u r v e i l l a n c e  was t h e  r ecen t  p l a n t i n g  o f  on undercover man i n  t h e  

Pcnnsylvanio L i f e  t r a i n i n g  program t o  r e v e a l  f r a d u l e n t  c l a ims  made by 

door-to-door snlcsmen (Wull S t r e e t  J o u r n a l ,  January 28. 1976). A f i n a l  

type of i n f o r m 1  s u r v e i l l a n c e  comes from a g c n t s '  knowlcdge o f  s t a t e  

c l ~ a r a c t c r i s t i c s  and economic cond i t i ons .  For example, a  company 

which r e l i e d  lrcnvily on automobile coverage i n  Massachusetts would be  

c l o s e l y  monitored because of t h e  s t a t e ' s  d r i v i n g  r eco rd  (worst i n  t h e  U.S.). 

Another example is a  Wisconsin company t h a t  s p e c i a l i z e d  I n  c r e d i t  l i f e  

i n su rance  f o r  house t r a i l e r s .  Close  a t t e n t i o n  t o  h i s t o r y  would have a. 

i n d i c a t e d  t h e  danger o f  i n s u r i n g  t h i s  t ype  o f  a s s e t  du r ing  a  r eces s ion .  

The company ended up wi th  1 7  m i l l i o n  d o l l a r s  i n  acquired t r a i l e r s  end 

was placed i n t o  r ece ive r sh ip .  

Probably t h e  g r e a t e s t  impediment t o  i nc reased  s u r v e i l l a n c e  c a p a c i t y  

f o r  t h e  Tennessee DI, then,  is t h e  f a i l u r e  t o  e x p l o i t  computcr technology 

more e f f e c t i v e l y  and t o  a c q u i r e  more h igh ly  t r a i n e d  a u d i t i n g  personncl .  

Sanc t ions  and I n c e n t i v e s  

Bns ica l ly ,  t h e r e  a r e  two kinds  of s a n c t i o n s  which a r e  u t i l i z e d  by 

a  DI: formnl ly  mandated s a n c t i o n s  o r  i n fo rma l  s a n c t i o n s .  The Tennessee 

DI r e l i e s  h e a v i l y  on formal s a n c t i o n s .  These sanctions i n c l u d e  denying 

a  r a t e  i n c r e a s e ,  suspending a  f i r m  o r  a g e n t ' s  l i c e n s e ,  dc - l i cens ing  

a  f i r m ' s  l i n e  o f  insurance,  s eek ing  a  c o u r t  o r d e r  t o  t e rminn te  and 

p l a c e  i n  r e c e i v e r s h i p  an  i n s o l v e n t  f i rm ,  r e p l a c i n g  t h e  mnnagcment o f  

suspec t  companies, suspending a d v e r t i s i n g ,  imposing an  o u t r i g h t  monetary 

f i n e ,  o r  conduc t ing  a  p u b l i c  hear ing.  ,The major i n fo rma l  s anc t ions .  

i n c l u d e  l agg ing  on r a t e  r e q u e s t s  and adve r se  p u b l i c i t y ,  both  of whlch 

a r e  used r a r e l y  i n  Tennessee. 

I n  Tennessee, t h e  DI u s u a l l y  a t t empt s  t o  c o n t a c t  d i r e c t l y  t h e  n l l eged  

dev ian t ,  a d v i s e  him o r  he r  of t h e  depnr tment ' s  concern,  and a s s e s s  t h e  

response. Actual ly .  t h i s  pre-contact  phase  is an  informnl  component o f  

t h e  more formal  component which would be i n i t i a t c d  i n  t h e  even t  o f  a  

non-compliant rcsponse. Tennessee has  n o t  made excess ive  use  of f i n e s  

a s  a  s anc t ion ,  having on ly  a s ses sed  f i n e s  i n  t h e  t h r e e  p rev ious  y e a r s  

and n o t  p r i o r  t o  t h a t  time.' Th i s  compares w i th  a  s t a t e  l i k e  C a l i f o r n i o  

which f i n e d  f i v e  t i t l e  i n su rance  companies a  t o t a l  o f  $423.000 f o r  



making r ebn tc s  t o  r e n l  e s t a t e  b roke r s  (Wall S t r e e t  J o u r n a l ,  August 

22,  1974). 

The a b i l i t y  of n  depnrtment t o  f i n e  a  company depends on  t h e  n a t u r e  

of t h e  s t a t u t e s  i n  tl ie i n su rance  code. I n  Tcnnessce t h e r e  a r e  on ly  two 

main o f f e n s e s  f o r  whicli f i n e s  can be  imposed: f i l i n g  e i t h e r  annual  

s tn t emcn t s  o r  premlum t axes  l a t e .  The f i r s t  o f f e n s e  c o s t s  t h e  compnny 

$100 pe r  day snd t h e  second, $500 p c r  day. Eas t e rn  U.S. codes  a r e  

u sua l ly  much more seve re ,  p rov id ing  f i n e s  f o r  almost every kind of 

o f f ense .  The Tennessee DI does not t s b u l n t e  f i n e  o f f ende r s  on a n  

annual  b a s i s ,  i . e . ,  who go t  f i ned  how much du r ing  t h e  yea r .  Although 

tile lnformat ion is a v n i l n b l e ,  t h e  department does no t  f e e l  i t  i s  an 

important  i n d i c a t o r  o f  r e c u r r e n t  deviance.  . 

The unpa ra l l e l ed  master  of tlie use  o f  adverse  p u b l i c i t y  was 

undoubtedly Denenberg. Ile nveraged one o r  two p r e s s  r e l e n s e s  a  day 

du r ing  h i s  t enu re ,  appeared f r e q u e n t l y  on t e l e v i s i o n ,  conducted wide- 

open pub l i c  hea r ings .  and showered t h e  pub l i c  wir!l consumer in fo rma t ion .  

OF cour se ,  Denenberg a l s o  earned tlie u n s t i n t i n g  enmity of t h e  e n t i r e  

i n su rnnce  i n d u s t r y ,  not  on ly  i n  Pennsylvania b u t  nat ionwide a s  w e l l .  

The most noted s t a t e  f o r  t ime l a g  on r a t e  f i l i n g s  i s  North Caro l ina  

whicli o f t e n  t akes  a s  l ong  ns  a  yenr  t o  make a  dec i s ion .  Tennessee 

is  considered a  good performer i n  t h i s  a r e a ,  averaging between t h r e e  

t o  f i v e  months. 
1 

I t  nppcnrs,  then,  t l in t  Tennessee has  a  penchant f o r  u s ing  low-cost,  

wide-mnging, d i v i s i b l e ,  s e l e c t i v e  nnd l e g i t i m a t e d  s a n c t i o n s .  The 

snnc t lons  a r c  e n s l l y  mobilized and t h e  o r i e n t a t i o n  o f  t h e  r egu la t ed  

'based on conversnt lon wi th  l o c a l  r e p r e s e n t a t i v e s  of t h e  Insu rance  
Sc rv lccs  Of f i ce .  n  r a t i n g  bureau which f r equen t ly  submits  r a t e  r e q u e s t s  
t o  t l ~ e  Tennessee Ill. 

toward t h e i r  u se  i s  b a s i c a l l y  con f iden t  (Camson. 1968). The p re fe rence  

f o r  t h i s  type o f  s anc t ion ing  i s  i n t i m a t e l y  r e l a t e d  t o  t h e  compliance I. 

r ead ines s  of i ndus t ry  members, t h e  t o p i c  d e n l t  w i th  i n  t h e  f i n a l  

s e c t i o n .  

Compliance Readiness 

Based on o u r  b r i e f  i nqu i ry  i n t o  in su rance  r e g u l a t i o n  i n  Tennessee. 

one would hnve t o  concur t h n t  t h e  indus t ry  was c h a r a c t e r i z e d  by a  high 

degree  of complinnce r ead ines s .  The r ende r  must unders tand t h a t  complinnce- 

r end ines s  may appear  a r t i f i c i a l l y  b o l s t e r e d  i f  t h e r e  is low s u r v o i l l n n c e  

and moni tor ing i n t e n s i t y  and t h a t ,  i n  genera1,compliance-rendiness does 

no t  n e c e s s n r i l y  imply t h a t  t h e  i n d u s t r y  i s  compliant i n  a l l  a r e a s  of 

performance. 

The indus t ry  seems t o  b e l i e v e  t h a t  t h e  DI has  t h e  i n t e r e s t  of t h e  

indus t ry  a t  h e a r t ,  and, t h e r e f o r e ,  t h e r e  is a  low i d e o l o g i c a l  c o s t  of 

compliance (Becker and Feeley. 1973). The economic c o s t  o f  complying 

is o r d i n a r i l y  q u i t e  low. As long  a s  t h e  f i rm  mainta ins  adequate  re-  

s e rves ,  doesn ' t  i n c u r  abnormal l o s s e s ,  doesn ' t  w r i t e  insurnnce f o r  l i n e s  

i n  which i t  is not  l i c e n s e d ,  has  a l l  its a g e n t s  p rope r ly  l i c e n s e d ,  t h e r e  

a r e  few economic b a r r i e r s  t o  compliance ( a s s ~ m i n g  conformity  w i t h  accepted 

i n d u s t r y  p r a c t i c e s ) .  Dis tance then  doesn ' t  t u r n  o u t  t o  be p rob lema t i ca l .  

The i n d u s t r y  can endure proximity  because  i t  s u s t a i n s  a  r e l a t i v e l y  low 

l e v e l  of s u r v e i l l a n c e  and moni tor ing.  The c o n t r o l  agen t  i s  perceived 

a s  l e g i t i m a t e ,  t h e r e  a r e  few s u b s t a n t i a l  rcwnrds t o  nega t ive  reference 

groups (consumer-action groups) ,  and t h e  indus t ry  pe rce ives  o f  its 

r e s p o n s i b i l i t y  t o  mninta in  a  c l o s e ,  c o l l a b o r a t i v e  r e l a t i o n s h i p  wi th  t h e  

r e g u l a t o r .  

The render  should r ecogn ize  t h n t  we a r e  n o t  t a l k i n g  i n  c a u s a l  terms. 

! I n  o t h e r  words, we do no t  wish t o  imply t h a t  t h e  i n d u s t r y  is compliant 



because of a low l e v e l  of s anc t ion ing  and s u r v e i l l a n c e .  Thc r e l a t i o n -  

stlip could j u s t  a s  w e l l  be t h e  keverse. Given t h e  t h e o r e t i c a l  under- 

p innings  of t h i s  a n a l y s i s ,  we would sugges t  t h a t  t h e  r e l a t i o n s h i p  is 

r e c i p r o c a l  and mutually r e i n f o r c i n g .  That i s ,  t h e  Dl unders tands  t h e  

b a s i c  needs o f  t h e  indus t ry  and, w i t h i n  l i m i t s ,  responds t o  t hose  needs 

wi th  indus t ry -o r l en ted  r e g u l a t i o n .  The indus t ry  a p p r e c i a t e s  what i t  

terms a s  t h e  " toug l~  but  f a i r "  s t a n c e  o f  t h e  DI and coope ra t e s  heav i ly  

wi th  t h e  01 t o  prevent  i ndus t ry  p r a c t i c e s  which would be  harmful t o  

t h e  i n d u s t r y ' s  pub l i c  image. T h i s  degree  o f  cooperat ion,  i n  t u r n ,  

reduces  needs f o r  D I  s u r v e i l l a n c e  and montoring. 

The indus t ry  is n o t ,  however, cha rac t e r i zed  by high l e v e l s  of 

compliance-readiness i n  a l l  s t a t e s .  The Pennsylvania i n su rance  i n d u s t r y  

fought Denenberg on almost every s i n g l e  p i e c e  of l e g i s l a t i o n  h e  i n t r o -  

duced and t r i e d  i n t e n s i v e l y  t o  have him removed from o f f i c e  (Serber ,  

1975). The Equi ty  Funding L i f e  Insurance Company, which was domici led 

i n  I l l i n o l s  and headquar tered i n  C a l i f o r n i a ,  dcmonstrnted t o  what 

e x t e n t  a company may go t o  escape compliance. Equi ty  L i f e  c o n s i s t e n t l y  

E a l s i f i e d  its reco rds ,  c la iming up t o  $20 m i l l i o n  i n  non-exis t ing 

a s s e t s  (Wall S t r e e t  Jou rna l ,  A p r i l  2 ,  1974). Other  e f f o r t s  t o  avoid  

compliance inc lude  t h e  Bum Asset  Swap, t h e  S l ~ e l l  Came and t h e  Surp lus  

S l u r p ,  a l l  o f  w l~ ich  resemble E r i c  Berne r o u t i n e s ,  b u t  i n  r e a l i t y  a r e  

complex s t r a t e g i e s  f o r  a t t a i n i n g  excess ive  unde rwr i t i ng  p r o f i t e  by 

i l l e g a l  means (Wall S t r e e t  Jou rna l .  August 2. 1973). 

Compliance-readiness, l i k e  most of t h e  concepLua1 c l u s t e r s  i n  t h e  

fmmework, i s  a func t ion  of t h e  p a r t i c u l a r  dynamics o p e r a t i n g  i n  a g iven  

r egu la to ry  s e t t i n g .  I n  o r d e r  t o  demonstra te  t h a t  t h e  framework i s  

s e n s i t l v e  t o  changes i n  t h e  r egu la to ry  s e t t i n g ,  we w i l l  p r e s e n t  i n  t h e  

nex t  c h a p t e r  t h e  Bo i l e r  D iv i s ion  Case. Following t h e  second case .  

we w i l l  p re sen t  a s h o r t  d i s c u s s i o n  of t h e  theore&al  no t ions  suggested * 

by t h e  a p p l i c a t i o n  of t h e  a n a l y t i c  framework. 



CIIAPTI!R I V  

CROSS-INDUSTRY RCGUIATION: 

THE TENNESSEE DIVISION OF BOILER INSPECTION 

A Primer t o  l l o i l e r  In spec t ion  

The second s e t t i n g  f o r  t h e  p re sen t  s tudy  i s  Lhe Tennessee Div i s ion  

o f  Bo i l c r  Inspection (DBI) .  We s e l e c t e d  t h i s  agency f o r  s e v e r a l  reasons .  

F l r s t ,  con~par isons  between t h e  Tennessee Divis ion of Insurance and t h e  

Tenncssce Dlvis ion of Bo i l e r  In spec t ion ,  aL f i r s t  g l ance ,  appeared q u i t e  

s l m l l a r .  YcL, p re l imina ry  d a t a  revealed t h a t  t h e  two agencies  a c t u a l l y  

d i f f c r e d  q u i t e  s l g n l f i c n n t l y  on a  number of i n t e r e s t i n g  dimensions Lo be 

d l scusscd  below. T l~us ,  f o r  iLs  c o n t r a s t  va lue ,  t h e  DBI seemed worthy of 

f u r t h e r  cxp lo ro t ion .  

Ncxt, Lhe DBI was s e l e c t e d  because t h e  r e g u l a t i o n  of b o i l e r s  and 

p re s su re  v c s s e l s  i s  a s  importnnt t o  t h e  pub l i c  i n t e r e s t  a s  t h e  r e g u l a t i o n  

o r  i n su rance  but  f o r  d i f f e r e n t  reasons .  I f  r egu la to ry  f a i l u r e  ( i . e . ,  com- 

pnny lnsolvcncy)  occu r s  w i th  r e s p e c t  t o  i n su rance ,  po l i cyho lde r s  may f ind  

thcmselves witllollt f i n a n c i a l  s e c u r i t y  t o  pay o f f  l a r g e  h o s p i t a l  b i l l s  when 

i l l n e s s  s t r i k e s .  T t  i s  importnnt t o  n o t e  t h a t  i n su rance  r e g u l a t i o n  cannot 

prevent  such illnesses bu t  i t  can provide f i n a n c i a l  p r o t e c t i o n  i f  mi s fo r tune  

occu r s .  I n  conLrast ,  r egu la to ry  f a i l u r e  (namely, exp los ions )  of b o i l e r s  o r  

p re s su re  v c s s c l s  can r e s u l t  i n  d e o t l ~  o r  permanent i n j u r y .  Thus, t h e  conse- 

quc~iccu o f  r egu la to ry  f a i l u r e  i n  t h e  l a t t e r  ca se  i s  s i g n i f i c a n t  no t  on ly  

bccouse i t  i e  p reven ta t ive ,  but  because i t  t akes  on l i f e  and dea th  

p ropor t  1011s. 

F i n a l l y .  Lhe DBI was s e l e c t e d  because t h e  r egu la to ry  body does no t  

accourat f o r  a s  significant a  percentage of t h e  s t a t e ' s  revenue a s  does t h e  

n l v l s i o n  of In s t~ rnncc .  T o t a l  revenue f o r  b o i l e r  i n spec t ion  s e r v i c e  and 

inspecLion c e r t l f i c a t c s  f o r  Ll~e ycnr 1974-75 was $135,240.75. The au tho r s  

f e l t  t h a t  t h i s  r e l a t i v e l y  low f i n a n c i a l  c o n t r i b u t i o n . t o  t h e  s t a t e  c o f f e r s  

might hnve imp l i ca t ions  f o r  t h e  way r e g u l a t i o n  i n  t h e  DBI was c a r r i e d  o u t .  * 

For these  t h r e e  r easons ,  t h e r e f o r e ,  t h e  a n a l y s i s  of t h e  Divis ion of Bo i l e r  

In spec t ion  seemed a p p r o p r i a t e  f o r  t h i s  s tudy .  

To unders tand f u r t h e r  t h e  n a t u r e  o f  b o i l e r  and p r e s s u r e  v e s s e l  regulo- 

t i o n ,  i t  might be u s e f u l  a t  t h i s  po in t  t o  review b r i e f l y  t h e  h i s t o r y  o f  

b o i l e r  code adopt ion.  The d i s c u s s i o n  w i l l  d e s c r i b e  t h e  e a r l y  even t s  of 

b o i l e r  i n s p e c t i o n  and then e x p l a i n  i t s  adopt ion .' 
It was no t  u n t i l  steam p r e s s u r e s  i nc reased  above t h a t  of atmospllere 

and gene ra to r s  became c a r e l e s s  w i th  s a f e t y  va lves  and s h e l l s  and s e t t i n g s  

t h a t  t h e  r u p t u r e s  and exp los ions  o f  b o i l e r s  i n  America and Europe began t o  

cause  p u b l i c  concern. I n  June ,  1817, a  J o i n t  Committee o f  t h e  Counci ls  of 

t h e  C i ty  of Ph i l ade lph ia  r epor t ed  on t h e  s u h j e c t  of steam b o i l e r  exp los ions  

on b o a t s  and recommended t o  t h e  l e g i s l a t u r e  of t h e  s t a t e  o  law be passed 

r e q u i r i n g  t e s t s  on t h e  s t r e n g t h  of b o i l e r s ,  t h e  use  of p rope r ly  placed 

s a f e t )  va lves  on them, and monthly i n s p e c t i o n s .  

But t h e  va r ious  r e p o r t s  on b o i l e r  exp los ions  contnined many s t r a n g e  

and unproved t h e o r i e s .  The e a r l y  numbers of t h e  Jou rnn l  of t i le F m n k l l n  

I n s t i t u t e  around 1826, f o r  example, c i t e d  t h e  format ion and explosion of 

hydrogen. f l a s h i n g  of water  i n t o  steam a t  a  h jghe r  p r e s s u r e  than t l ~ a t  co r r e -  

sponding t o  t h e  temperature  of t h e  wa te r ,  and f l a s h i n g  i n t o  high-pressure  

steam when foaming wa te r  s t r i k e s  overheated p l a t e s  on a  sudden r educ t ion  i n  

ateam p res su re .  The reasons  were s o  d i f f e r e n t  and deba tab le ,  moreovcr, t h a t  

i n  May, 1830 t h e  Board of Governors of t h e  j o u r n a l  commissioned an inves t iga -  

t i o n  i n t o  t h e  probable  causes  o f  t h e s e  a c c i d e n t s .  

Funded through a  government g ran t  and us ing  experiments on twelve 

b o i l e r s ,  t h e  committee d i scussed  t h e  causes  of explosions under f i v c  gencrol  

l ~ a t e r i a l  f o r  t h i s  s e c t i o n  r e l i e s  on Arthur  M .  Creene. Jr .  (1953). 
H i s to ry  of t h e  ASME Boi l e r  Code. No o t h e r  c i t a t i o n s  w i l l  be  made. 



d l v i s l o n s :  (1)  undue p re s su re  from g radua l  i n c r e a s e ,  (2) presence of unduly 

I~caLed me ta l ,  (3) d e f e c t s  i n . co l i s t ruc t ion .  ( 4 )  c a r e l e s s n e s s  o r  ignorance,  

and (5) c o l l a p s e  of t h e  b o i l e r  from wi th in .  A s  a  second p a r t  of t h e i r  

r epo r t .  Lhe i n v e s t i g a t o r s  proposed ( i n  1836) a  b i l l  t o  tile Congress f o r  

r c p ~ ~ l a t i n g  b o i l e r s  and engines  o f  v e s s e l s  p rope l l ed  by stenm. No congres- 

s i o n a l  a c t i o n  wns Lakcn, however. 

Subsequent ly ,  t h e  1840s. 50s. and 60s saw t h e  cont inued e x i s t e n c e  of 

expLoslons and nn i n c r e a s i n g  a t t empt  t o  i n s p e c t  and r e g u l a t e  p r e s s u r e  

v e s s e l s .  The most d i s a s t r o u s  explosion was on t h e  steamboat Su l t ana  on 

Ll~c Mississippi River on A p r i l  27, 1865. I t  l e f t  New Orleans  s i x  days 

e n r l i e r  w i th  a  passenger  l i s t  and crew of 200. A t  Vicksburg i t  took on 2,000 

f ede ra l  s o l d i e r s  j u s t  r e l e a s e d  from sou the rn  p r i son  cnmps. Seven mi l e s  above 

Memphis, one b o i l e r  exploded l ead ing  t o  f i r e  and t h e  l o s s  of 1 ,500 l i v e s .  

While va r ious  s t a t e s  were ennc t ing  l e g i s l a t i o n  f o r  t h e  s a f e  const ruc-  

t i o n  and in spec t ion  of b o i l e r s  (Massachuset ts  and Ohio being among t h e  

l ende r s ) .  i t  is  important  t o  n o t e  t h a t  by 1889, t h e  American Bo i l e r  Manu- 

f a c t u r e r s  Associa t ion was a l s o  forming committees t o  r a i s e  and make uniform 

t l ~ e  s tnnda rds  of b o i l e r  monllfacture and s a f e  ope ra t ion .  For t h e  next  decade,  

however, Lhe i n d u s t r y ' s  a t t empt s  t o  a t t a i n  uniformity  were met w i th  "some 

members of t h e  Assoc ia t ion  who would not  look beyond t h e  i n t e r e s t s  of t h e i r  

companies." P n r e n t l ~ e t i c a l l y ,  t h i s  s i t u a t i o n  of f r e e - r i J e r s ,  t o  use  Olson 's  

(1965) term, i s  s i m i l a r  t o  t h e  e a r l y  s t a g e s  of i n su rance  r e g u l n t i o n .  

The s t a L c  laws of 1909 and 1911 s e t t i n g  up r u l e s  f o r  t h e  c o n s t r u c t i o n  

and ope ra t ion  of steam b o i l e r s  i n  Massachuset ts  and Ol~ io  were considered 

e x c e l l e n t  l n  many r e s p e c t s ,  bu t  t hey  s u f f e r e d  i n  t h e i r  appeal  t o  o t h e r  s t a t e  

hoards because of t h e i r  p e c u l i a r  b i a s e s  t o  t h e  manufacturers  i n  t hose  s t a t e s .  

By 1911, t h e  -.nrious sLa te  laws r e l a t i n g  t o  i n s p e c t i o n  d i f f e r e d  s i g n i f i c n n t l y .  

Many, f o r  example, r equ i r ed  s p e c i a l  l i c e n s e s  f o r  i n s p e c t i o n  and non- ins t a l l a -  

t i o n  p rov i s ions  a c r o s s  s t aLe  l i n e s .  Not only  d i d  t h e  l a c k  o f  uniformity  

hamper r egu la to ry  e f f o r t s ,  bu t  manufacturers  themselves contended t l ia t  

uniform r u l e s  wotlld e l i m i b t e  tl ie added c o s t  of l n r g e  i n v e n t o r l e s ,  make '' 

p o s s i b l e  mass p roduc t ion ,  and lower t h e  u n i t  c o s t .  I t  wan c l e a r  t l l a t  o  

uniform code was needed f o r  t h e  r e g u l n t o r s  and t h e  i n d u s t r y  a s  we l l .  

I n  1911, Col.  E.D. Meier,  P re s iden t  o f  t h e  Rcine Bo i l e r  Company, was 

e l e c t e d  P res iden t  o f  t h e  newly-formed American Soc ie ty  of Mecl~onicnl 

Engineers  (ASME). Back i n  1898, he endeavored t o  have t h e  Americnn Bo i l e r  

Manufacturers Assoc ia t ion  approve a  uniform s c t  o f  s tnodords .  but  wit11ouL 

success .  Upon t ak ing  o f f i c e ,  he asked t h e  Counci l  of Lhe ASME t o  opprove 

t h e  appointment o f  a  Bo i l e r  Code Committee which would formulate  s p e c i f i c  

s t anda rds  f o r  t h e  c o n s t r u c t i o n  of stenm b o i l e r s  and o t h e r  v e s s e l s .  A f t e r  

s e v e r a l  p re l imina ry  r e p o r t s ,  p u b l i c  hea r ings ,  and i n t e n s e  n e g o t i a t i o n s ,  t h e  

Committee prepared t h e i r  f i n a l  d r a f t  o f  a  Code on December 1 5 ,  1914. At 

t h e  Counci l  meeting of March 1 2 ,  1915, t h e  Counci l  approved t h e  code and 

t h e  ASME B o i l e r  Code was an o f f i c i a l  Soc ie ty  document. Furthermore, t l ie 

Bo i l e r  Code Committee ( t h e  p recu r so r  t o  tlie Not ional  Board, wllicll w l l l  be 

d i scussed  below) was t o  admin i s t e r  t h e  Code and wns t o  provide i n t e r p r e t o -  

t i o n s ,  r u l i n g s ,  r e v i s i o n s ,  and a d d i t i o n s  where necessary .  

At one of i ts l a t e r  s e s s i o n s  i n  1914, t h e  ques t ion  o f  forming an  

o r g a n i z a t i o n  t o  b r i n g  t h e  Code be fo re  t h e  l e g i s l a t u r e s  o f  s t n t e s  nnd muni- 

c i p a l i t i e s  was d i scussed .  It was decided t h a t  t h e  American Uniform B o i l e r  

Law Soc ie ty  be formed i n  1916, under t h e  l e a d e r s h i p  of Thomas E. Durban, t o  

work wi th  manufacturers  and u s e r s  o f  b o i l e r s ,  chombers o f  commerce. engineer-  

i ng  s o c i e t i e s ,  and o t h e r  i n t e r e s t e d  p a r t i e s  toward t h e  i n t r o d u c t i o n  of uni- 

form b i l l s  u s ing  t h e  ASME Code o s  t h e  minimum requirement .  

As one of i ts f i r s t  a c t s ,  t h e  Soc ie ty  planned and conducted an American 

Uniform Bo i l e r  Code i n  Washington f o r  s t a t e  governors  and c i t y  mayors. A t  

t h a t  meet ing,  r e s o l u t i o n s  were unanimously passed by t h e  twenty-two governors  

and f o u r  mayors p r e s e n t  on t h e  adop t ion  o f  t h e  s t anda rd  ASME b o i l e r  code. 



Tlrc y e a r s  t h a t  Pol.lowed -- a l l  t h e  way up t o  t h e  p re sen t  -- were 

f i l l e d  wi th  t h e  e l a b o r a t i o n  and s p e c i f i c a t i o n  of t h e  Code and i t s  a d ~ ~ ~ i n i -  

s t r a t l o n  t o  keep up wi th  t h e  ever-changing technology. While t h e s e  even t s  

a r e  s i g n i f i c a n t ,  we w i l l  forego t h e i r  d e t a i l e d  d i scuss ion  t o  focus  i n s t e a d  

on  t h e  an tccedcn t s  of b o i l e r  r egu la t ion .  

T l~c  d i s c u s s i o n  above a t tempted t o  show t h a t  t h e  ASME Boi l e r  Code was 

developed a s  a  s a f e t y  measure but  a l s o  t o  f u r n i s h  s t a n d a r d s  by which any 

sLa tc  could be a s su red  o f  t h e  s u i t a b i l i t y  of b o i l e r s  f o r  i n s t a l l a t i o n  

wiLl11n l t s  borders .  A t  f i r s t  g l ance ,  such goa l s  appear  t o  be i n  t h e  p u b l i c  

i n t e r e s t ;  Lhat i s ,  they seem t o  be geared toward t h e  p reven t ion  o f  explo- 

s l o n s .  Yet t h e  d l scuss ion  a l s o  showed t h a t  t h e  i n d u s t r y ' s  d e s i r e  f o r  uni- 

formity was a l s o  a  sou rce  of t he  r egu la to ry  code and i ts admin i s t r a t ion .  

M a n ~ ~ f a c t u r e r s  themselves wrote  and adopted t h e  Code t o  b r ing  some degree  o f  

c o n t i n u i t y  t o  t h e i r  c l laot ic  n a t i o n a l  s i t u a t i o n .  

Uut t h e  ASME Code s l ~ o u l d  not  be seen  a s  i n  t h e  b o i l e r  manufacturers '  

i n t e r e s t  a lone .  To t h e  c o n t r a r y ,  s t a t e  and municipal  governments saw t h e  

adopt ion of t h e  Code wi th  l e g a l  s a n c t i o n s  a s  a  way t o  p r o t e c t  t h e  p u b l i c  

i n t e r e s t  Crom t h e  menoclng t h r e a t  o f  b o i l e r  and p r e s s u r e  v e s s e l  exp los ions .  

Lacking technical e x p e r t i s e  i l l  t h e  ma t t e r  of b o i l e r s ,  t h e  va r ious  govern- 

lncnLs used t h e  p ro fe s s iona l  s o c i e ~ y  a s  t h e  liLmus t e s t  ( i . e . ,  does t h e  b o i l e r  

I~uve t h e  ASME Sea l  upon manufactucc?) o r  can t h i s  b o i l e r  r ece ive  t h e  stamp 

when eva lua t ed  by a  n a t i o n a l l y  c e r t i f i t e d  i n s p e c t o r ?  Thus, t h e  c r y  of 

"capture ,"  a s  i n  t h e  111surance c a s e ,  seems o f f  t h e  mark i n  t h i s  p a r t i c u l a r  

ca se .  

This  s e c t i o n  in t roduced t h e  n a t u r e  of b o i l e r  and p re s su re  v e s s e l  

In spec t ion .  I'ocusinfi f i r s t  on t h e  reasons  f o r  s e l e c t i o n ,  t h e  d i s c u s s i o n  

t l ~ e n  t ~ ~ r n e r l  Lo a  b r i e f  a n a l y s i s  of t h e  h i s t o r y  of t h e  ASME Boi l e r  Code 

ndoptlon. F i n n l l y ,  t h e  d i scuss ion  concluded wi th  t h e  obse rva t ion  t h a t  

u ~ ~ l i o r m  b o i l e r  rcgulaLlon rcs111Lcd from s imul taneous  p re s su res  t o  r e g u l a t e  

t h e  l i k e l i h o o d  o f  b o i l e r  e x p l o s i o n s  and t o  s t a n d a r d i z e  t h e  va r ious  e lements  

i n  t h e  b o i l e r  manufactur ing i n d u s t r y .  With t h i s  background i n  mind, t h e  

d i scuss ion  now t u r n s  t o  a  s t r u c t u r a l  map of Tennessee b o i l e r  i n spec t ion .  

A S t r u c t u r a l  Map of Tennessee B o i l e r  In spec t ion  

The b o i l e r  i n s p e c t i o n  case  i s  s i m i l a r  t o  t h e  in su rance  c a s e  i n  t h a t  

both  a r e  w i t h i n  a  s t a t e  r a t h e r  than a  f e d e r a l  j u r i s d i c t i o n .  The c a s e s  a r e  

d i f f e r e n t ,  on t h e  o t h e r  hand, i n  terms o f  sou rces  of a u t h o r i t y .  Where t h e  

in su rance  department d e r i v e s  i t s  l e g a l  and expe r t  a u t h o r i t y  from Ll~e s t a t e  

l e g i s l a t u r e  and i ts insu rance  subcommittee, t h e  DBI d e r i v e s  i ts l e g a l  

a u t h o r i t y  from t h e  l e g i s l a t u r e  and e x p e r t i s e  from a  t r a d e  a s s o c i a t i o n  c a l l e d  

t h e  ASME which a c t s  through i t s  d e l e g a t e ,  t h e  Not ional  Board. Furthermore. 

where in su rance  r e g u l a t i o n  may va ry  widely a c r o s s  s t a t e s ,  b o l l c r  i n spec t lon  

t ends  t o  be  r e l a t i v e l y  uniform i n  "code s t a t e s "  and va r i ed  i n  t h e  s i x  non- 

code ("junk") s t a t e s . '  The purpose o f  t h i s  s e c t i o n  i s  t o  ana lyze  t h e  i m -  

p o r t a n t  s t r u c t u r a l  e lements  of b o i l e r  i n spec t lon  i n  Tennessee. Using d a t a  

from in t e rv i ews  and secondary m a t e r i a l ,  t h e  case  o u t l i n e s  t h e  mnJor compon- 

e n t s  t h a t  comprise t h e  s o c i a l  c o n t r o l  map, drawing comparisons t o  t h e  

in su rance  case  wherever p o s s i b l e .  The d l scuss ion  begins  wi th  a  d e s c r i p t i o n  

of c o n t e x t u a l ,  then moves t o  i n t e n t i o n ,  and informal  s o c i a l  c o n t r o l  agen t s .  

Contextual  Elements 

The in su rance  c a s e  argued t h a t  a  d iscrepancy o f t e n  e x i s t s  between t h e  

t echno log ica l  s o p h i s t i c a t i o n  o f  t h e  i n d u s t r y  and t h a t  o f  t h e  D I .  In t h e  

b o i l e r  i n spec t ion  c a s e ,  t h e  same c o n d i t i o n  seems t o  e x i s t .  For i o s t a n c c ,  

t h e r e  a r e  cons t an t  changes i n  f a b r i c a t i o n ,  m a t e r i a l s ,  s p e c i f i c a t i o n s ,  and 

appur tenances  when i t  comes t o  p r e s s u r e  v e s s e l s .  Secondly, where f i v e  yea r s  

' ~ v e n  wi th in  code s t a t e s ,  however, s t a t e s  may adopt  on ly  one o r  two 
of t h e  s e c t i o n s  (e.g..  b o i l e r  f i r e d ,  n u c l e a r ,  o r  u n f i r e d ) .  Tennessee has  
adopted a l l  t h e  codes and s e r v e s  a s  t h e  nlodel f o r  t h r e e  o t h e r  s t a t e s .  



ago Lhe r c g t ~ l a t l o n s  perLni111ng Lo nuc lea r  v e s s e l s  were conta ined i n  two volumes, I 
today Lhcy r c q u l r e  n ine  volun~cs. Technology is advancing s o  r a p i d l y  t h a t  t h e  

Divis lon of Bo i l e r  In spec t ion  (DBI) must c o n s t a n t l y  t r a i n ,  and r e t r a i n ,  i t s  

personnel  Lo prevent  " t e c l ~ n o l o g i c a l  l ag . "  While " r e f r e she r "  cou r ses  a t  i 

promlnrnt s c l ~ o o l s ,  such a s  O l~ io  S t a t e  University, do he lp ,  t h e  DBI f e e l s  

Ll~c "pincl~"  I n  ways s i m i l a r  t o  t h e  expe r i ence  of i n su rance  case .  For 

cxdmpie, b o i l e r  In spec to r s  can work f o r  e i t h e r  t h e  department o r  p r i v a t e  I 

i n su rance  companies. The DBT may invesL t h r e e  o r  fou r  yea r s  t r a i n j n g  

young s t a f f  f o r  t h e  Nat ional  Board exam, only  t o  watch t h e  newly c e r t i f i e d  

i n s p e c t o r s  l e a v e  s t a t e  employment f o r  "greener  pas tu re s . "  The DBI j u s t  l o s t  

t l ~ r c e  nuc lea r  s p e c i a l i s t s  t o  l n su r snce  companies who a l s o  conduct ASME in -  

spec t io l ls  . 
Furt l~ermore,  t h e  DBI seems c a u g l ~ t  i n  a  dilemma where technology i s  

concerned. AtLempts t o  keep a b r e a s t  o f  t echno log ica l  changes through t r a i n -  

i n g  t o  upgrade c e r t l f l c d  examiners o f t e n  c o n f l i c t s  w i th  t h e  need t o  c a r r y  

ou r  regulnLory in spec t ions .  As one informant  poinLed o u t ,  t h e  cho ice  o f t e n  

b o i l s  down t o  " inspect"  o r  "study ." 

I 
The b e l l c f  system i n  Tennessee seems t o  be p r imar i ly  " sa fe ty  con- 

s c lous . "  But a  DBZ bpokesman desc r ibed  t h e  a t t i t u d e  around t h e  s r a t e  a s  

"complacent." Ile pointed o u t  t h a t  manufacturers  of b o i l e r s  and i n d u s t r i a l  

cusLomers know Tennessee is  one o f  44 code s t a t e s  and complies w i th  Nat ional  

Board r e g ~ ~ l a t l o n s  ( t o  be d i scussed  below). He s t a t e d  t h a t  compliance can be  

a  two-edged sword, however. On t h e  one hand, mnnufoct i~rer  and boiler-owner 

compliance l e s s e n s  t h e  number of a c c i d e n t s .  On t h e  o t h e r  hand, a  good ! 

record o f  occ lden t  prevention removes t h e  v i s i b l l i t y  o f  and p o s s i b l e  rn t ion -  

a l l z a t i o n  f o r  cont inued support  o f  Lhe Div i s ion  of Bo i l e r  In spec t ion .  I n  

addlLion,  b o i l e r  owners Lend t o  depend on t h e  D D I  o r  i n su rance  in spec to r  t o  

make t h e  owners do t l ~ i n g s  Llwy would no t  want t o  do t o  prolong t h e  l i f e  of 

t h e i r  b o i l e r s  (such a s  p u t t i n g  i n  an e x t r a  c o n t r o l  t o  prevent  super-heat ing) .  

Th i s  has  no t  always been t h e  s i t u a t i o n  i n  Tennessee. P r i o r  t o  1954, muni- '- 

c i p a l i t i e s  r e g ~ r l n t e d  b o i l e r s  and p r e s s u r e  v e s s e l s .  I n  1954, when s t a t e  

r e g u l a t i o n  began, t h e  DBI was viewed a s  a  "pol icy power." That is, r a t h e r  

than being perceived i n  t oday ' s  educa t ion  and s a f e t y  func t ions .  t h e  DBI was 

r e s i s t e d  under t h e  b e l i e f  t h a t  any type of b o l l e r  r e g u l a t i o n  in f r inged  on 

t h e  r l g l ~ t s  of t h e  b o i l e r  owner. 

From a l l  appearances ,  t h e  r e l a t i o n s h i p  betwcen t h e  DDI and t h e  indus t ry  

is s i m i l a r  t o  t h a t  i n  t h e  in su rance  case .  There  is t h e  r e p o r t  o f  o  "c lose  

working" r e l a t i o n s h i p  wi th  t h e  owners o f  t h e  b o i l e r s  and a  broad r cp resen ta -  

t i o n  from t h e  i n d u s t r y  on t h e  s t a t e ' s  Board of Bo i l e r  Rules ( t h e  h ighes t  

s t a t e  appea l s  body). I n  a d d i t i o n ,  t h e  p r a c t i c e  of c e r t i f y i n g  b o i l e r s  t h a t  

do n o t  measure up t o  Na t iona l  Board s t a n d a r d s  ( c a l l e d  "Tennessee Specia ls")  

i s  evidence o f  leeway and f l e x i b i l i t y  w i t h i n  t h e  s t r i c t  Board r e g u l a t i o n s .  

Like  t h e  in su rance  c a s e ,  t h e r e f o r e ,  t h e  b e l i e f  system i n  Tennessee b o i l e r  

i n s p e c t i o n  can be desc r ibed  a s  coope ra t tve  r a t h e r  than a d v c r s o r i a l  and 

symbiot ic  r a t h e r  than po la r i zed .  

I n t e n t i o n a l  Elements 

The f i r s t  paragraph of t h i s  s e c t i o n  pointed o u t  t h a t  t h e  Tennessee 

Div i s ion  of Bo i l e r  In spec t ion  (DBI) d e r i v e s  p a r t  of i t s  a u t h o r i t y  from a  

p r o f e s s i o n a l  a s s o c i a t i o n .  To unders tand t h i s  unique s i t u a t i o n ,  t h e  d i scus -  

s i o n  moves t o  a  d e s c r i p t i o n  o f  t h e  i n t e n t i o n a l  e lements  o f  c o n t r o l .  namely 

t h e  ASME, Nat ional  Board, l i c e n s e d  i n s p c c t o r s ,  DB1, and OSllA (personnel  od- 

m i n i s t e r i n g  t h e  Occupat ional  Sa fe ty  and l t ea l th  Act) .  

The American Soc ie ty  of Mechanical Engineers  (ASME) provides  t h e  

umbrella of l eg i t imacy  t o  t h e  s t a t e  enforcement agenc ie s .  Through ASME's 

t e c h n i c a l  e x p e r t i s e  and its d e l e g a t e s ,  t h e  Nat ional  Board of Bo i l e r  and 

P res su re  Vessel  In spec to r s .  Bo i l e r  and P res su re  Vessel  Code Committee, and 



sub-committees, t h e  s o c i e t y  provides  t h e  d i r e c t i o n  and uniform r e g u l a t i o n  

f o r  44 mcmber s t a t e s .  To guide  i t s  members, t h e  i n v e s t i g a t i v e  arm o f  t h e  

ASME, c a l l e d  t h e  Nat ional  Bonrd, i s  comprised of Bo i l e r  and P res su re  Vessel  

In spec to r s  organized f o r  t h e  purpose of "promoting g r e a t e r  s a f e t y  t o  l i f e  I 

and p rope r ty  by s e c u r i n g  concer ted a c t i o n  and ma in ta in ing  un i fo rmi ty  i n  t h e  

cons t ruc t ion .  i n s t a l l a t i o n ,  and i n s p e c t i o n  of b o i l e r s  and o t h k r  p r e s s u r e  

v e s s e l s  and t h e i r  appur tenances  and t o  s e c u r e  i n t e r c h a n g e a b i l i t y  between 

p o l i t i c a l  subd iv i s ions  of t h e  United S t a t e s  and Provinces  of Canada" 

(Nntlonnl Bonrd Uooklet,  1972:2).  

Wlth i t s  c e n t r a l  headqua r t e r s  i n  Columbus, Ohio, t h e  Na t iona l  Board 

accomp l  l s h e s  t h e  fol lowing:  

1. Uniform enforcement o f  b o i l e r  and p re s su re  v e s s e l  s a f e t y  laws,  
r u l e s ,  and r e g u l a t i o n s .  

2 .  Uniform approva l  of s p e c i f i c  des ign and s t r u c t u r a l  d e t a i l s  o f  
b o i l e r s  and p re s su re  v e s s e l s .  

3. Uniform stamp t o  be placed on a l l  b o i l e r s  and p r e s s u r e  v e s s e l s  i n  
accordance w l t l ~  r equ j  cements. 

4 .  Standard q u n l l f i c a t i o n  and examinntions of i n s p e c t o r s  who en fo rce  
requirements of t h a t  code. 

5. Data g a t l ~ e r i n g  u s e f u l  t o  t h e  members. 

Through t h e  laws of t h e  member s t a t e s ,  b o i l e r s  and p r e s s u r e  v e s s e l s  

a r e  stamped wl th  an  ASME symbol stamp which pe rmi t s  t h e  b o i l e r  o r  v e s s e l  t o  

be accepted a c r o s s  j u r i s d i c t i o n a l  boundar ies  wi thout  d i f f i c u l t y .  Since  t h e  

va r ious  codc s t a t e s  huve adopted t h e  Nat ional  Board's r e g u l a t i o n s ,  they a r e  

n s s ~ ~ r e d  t h a t  v e s s e l s  s o  stamped have been in spec ted  by a  commissioned 

Nat ional  Board i n s p e c t o r  f o r  adherence t o  t h e  code. Therefore ,  wh i l e  t h e  

Nat ional  Board I s  not  t h e  l e g a l  a u t h o r i t y  of t h e  DBI, i n  r e a l i t y ,  both  i t  

and t h e  ASME provlde t h e  r u l e s ,  r e g u l a t i o n s ,  and laws which t h e  code s t a t e s  

c a r r y  o u t .  This  i s  not  t o  say t h e  r e g u l a t i o n s  a r e  uniforvn from code s t a t e  

t o  code s t a t e .  There i s  some v a r i a t i o n .  Yet t h e  nwjor d i s t i n c t i o n  occu r s  

between code and non-code s t a t e s .  

I n  a d d i t i o n  t o  t h e  ASME proper ,  t h e  DBI has  an advisory committee. " 

comprised o f  r e p r e s e n t a t i v e s  From t h e  American Bo i l e r  Manufncturers '  

Associa t ion.  American Welding S o c i e t y ,  Insurance Se rv ices  O f f i c e ,  and 

petroleum i n d u s t r i e s ,  which is deeply  involved and h igh ly  i n t e r e s t e d  i n  

both  b o i l e r  and p r e s s u r e  v e s s e l  s a f e t y  and t h e  a c t i v i t i e s  of t h e  N a t i o ~ ~ s l  

Board. Normally, we would c l a s s i f y  t h e s e  c o n t r o l  agen t s  a s  i n f o r m 1  con- 

t r o l  agen t s ,  y e t  because they a r e  a  formal  p a r t  o f  ASEIE's s t r u c t u r e ,  they 

must be considered i n t e n t i o n a l  i n  t h e i r  "advisory" r o l e .  

Nat ional  Board commissioned i n s p e c t o r s  a r e  highly  q u a l i f i e d  personnel .  

s k i l l e d  i n  f a b r i c a t i o n ,  i n s t a l l a t i o n ,  and maintenance o f  b o i l e r  and p re s su re  

v e s s e l s .  A f t e r  demonstra t ing t h e i r  f n m i l l a r i t y  w i th  va r ious  a s p e c t s  of t h e  

ASME code by means of a  w r i t t e n  examinat ion,  cand ida t e s  o r e  e l i g i b l e  f o r  a  

Nat ional  Board commission. I n  a d d i t i o n ,  they must be employed by a  s t a t e  

agency o r  an i n s p e c t i o n  agency au tho r i zed  t o  i n s u r e  and i n s p e c t  b o l l c r s  and 

p re s su re  v e s s e l s .  In  o t h e r  words, t h e  Na t iona l  Bonrd l i c e n s e s  i n s p e c t o r s  i n  

much t h e  same way a s  t h e  DI l i c e n s e s  i n su rance  a g e n t s ,  r e q u i r i n ~ - n o t  only  

passage o f  a  w r i t t e n  exam bu t  a l s o  "sponsorship" ( i . e . ,  employment) by 

e i t h e r  t h e  DBI o r  on nuthor ized.  p r i v a t e  b o i l e r  i n su rance  company. 

The Tennessee Div i s ion  o f  B o i l e r  In spec t ion  and Codes is one of f i v e  

d i v i s i o n s  f a l l i n g  under t h e  Tennessee Department o f  1.ahor. James G .  Neely. 

Commissioner, heads up t h e  Div i s ion  o f  Adminis t ra t ion.  D iv i s ion  o f  Occupa- 

t i o n a l  Sa fe ty ,  D iv i s ion  of Bo i l e r  In spec t ion  and Codes, D iv i s ion  of Workmen's 

Compensntion, and Div i s ion  of Mines (Tennessee Blue Book. 1976). The DDI, 

under Char les  A l l i son ,  is r e s p o n s i b l e  f o r  t h e  a d m i n i s t r a t i o n  of Bo i l e r  and 

Unfired P res su re  Vessel  In spec t ion  laws r e l a t i v e  t o  des ign ,  c o n s t r u c t i o n ,  

i n s t a l l a t i o n ,  o p e r a t i o n ,  and maintenance. I n t e r e s t i n g l y  enough, wlille 

v i r t u a l l y  a l l  Tennessee c i t l e s  e l e c t e d  t o  drop t h e l r  l o c n l  ordinances I n  



1949 ( t h e  year  Tcnncssee bccnmc a  code s t a t e ) ,  t h e  c i t y  of Memphis d i d  no t  I 

e l e c t  Lo come under s t a t e  Ju r i sd i cL ion .  I n  o t h e r  words, Memphis s t i l l  

mainLains i t s  own regu la to ry  body. The e f f e c t  of t h i s  c o n t r o l  a t  t h e  l o c a l  

l e v e l ,  one spokesperson pointed o u t ,  i n c r e a s e s  t h e  degree  of agency p o l i t i -  

c i e a t i o n  a t  t l ~ e  l o c a l  l c v e l .  In  c o n t r a s t ,  Georgia and F l o r i d a  have adopted 

code r e g u l a t i o n s  f o r  t h e i r  s t a t e  bu t  have no t  provided t h e  s t a t e  r e sources  

fo r  enforcement.  They have, i n  e f f e c t ,  l e f t  s u r v e i l l a n c e  up t o  t h e  in-  

surance con~ponies. 

Wlth branch o f f i c e s  i n  t h e  f i v e  major c i t i e s  of ~ e n n e s s e e l ,  t l ~ c  DBI 

i s s ~ ~ c s  "ope ra t ing  c e r t i f i c a t e s "  t o  commercial b o i l e r  owners f o r  one yea r .  

Since  in spec t ions  can be c a r r i e d  o u t  by s t n t e  o r  p r i v a t e  i n su rance  company 

in spcc to r s .  t he  80.000 inspecLlons  l a s t  yea r  were s p l i t  about  evenly  between 

insurance i n s p e c t o r s  and t h e  n ine  DBT Na t iona l  Board approved i n s p e c t o r s .  

performs an ln spec t lon  Function f o r  t h e  DBI by n o t i f y i n g  t h e  department when 

f i rms a r e  o u t  of compliance. Th i s  i s  i n  c o n t r a s t  t o  t h e  in su rance  case  

wlierc t h e r e  i s  an  absence of i n t e n t i o n a l  c o n t r o l  agen t s  o t h e r  than t h e  

Divis ion of Insurance.  I n  t h i s  c a s e ,  we a l s o  observe p r i v a t e  i n su rance  

i n s p e c t o r s  and OSHA personnel .  Moreover, t h e  f a c t  t l ~ a t  manufacturers  have 

t l ~ c i r  b o i l e r s  i n spcc ted  and stamped a t  t h e  moment of manufacture could  l e a d  

one t o  argue t h a t  manufacturers  a r e  a l s o  t h e i r  own c o n t r o l  agen t .  

A s  i n  tlic i n su rance  c a s e ,  wl~cn dcv in t ions  a r e  found (such a s  t h e  absence of 

' ~ i n ~ s ~ o r  t , Chattanooga, Jackson. Nashv i l l e ,  and Knoxvi l le .  

an ASME stamp) ,  informal d i s c u s s i o n s  and documentation usua l ly  s e c u r e  com- 

p l i ance .  In  tile more d i f f i c u l t  c a s e s ,  a  f i n e  o f  $250 pe r  day and a  m i s -  

demeanor cliurge could r e s u l t .  

OSHA i s  a l s o  an i n t e n t i o n a l  c o n t r o l  agen t .  I n  c a r r y i n g  o u t  i t s  

func t ion  t o  i n s u r e  s a f e t y  i n  t h e  workplace, OSHA personnel  r o u t i n e l y  check 

t l ~ e  presence of an ASME stamp on a l l  b o i l e r s  and p r e s s u r e  v e s s e l s .  OSIIA 

Informal  Control  Agents 

I f  one d e f i n e s  t h e  customer of t h e  b o i l e r  r e g u l a t i o n  a s  c h i l d r e n  i n  

s choo l s ,  p a t i e n t s  i n  h o s p i t a l s ,  o r  employees i n  an  i n d u s t r i a l  p l a n t ,  then 

consumer a c t i o n  on t h e  indus t ry  is absen t .  I f  one d e f i n e s  tl ie consumer a s  

t h e  owner of t h e  b o i l e r ,  on t h e  o t h e r  hand, then informnl  c o n t r o l  bc l~av lo r  

v a r i e s .  That is, on t h e  one hand, owners apply  f o r  c e r t i f i c a t i o n  o f  t h e i r  

b o i l e r s  immediately when moving i n t o  t h e  s t a t e  because Tennessee is a  code 

s t a t e .  On t h e  o t h e r  hand, some owners w i l l  consciously  avoid  r e g i s t r a t i o n  

when t h e i r  b o i l e r  does no t  posses s  an ASME stamp. In  c i t h e r  c a s e ,  t h e  

degree  o f  c o n s t r a i n t  posed by t h e  owner o f  t h e  b o i l e r  on t h e  b o i l e r  manu- 

f a c t u r i n g  i n d u s t r y  seems t o  be  non-exis tent .  Obviously, t h i s  i s  i n  c o n t r a s t  

t o  s t a t e s  where consumer a c t i o n  i s  a  r e a l  phenomenon. Yet a s  we saw wi th  

in su rance ,  consumer a c t i v i t y  i n  Tennessee was a l s o  c l ~ a r s c t e r i z e d  a s  r e l a t i v e -  

l y  dormant, a l t hough  t h e  p o t e n t i a l  seems g r e a t e r  whcn i t  comes t o  insurance.  

By c o n t r a s t ,  d i s t r i b u t o r s  of b o i l e r  and p r e s s u r e  v e s s e l s  can e x e r t  

cons ide rab le  c o n t r o l  on t h e  manufacturer .  Anxious t o  s e l l  ASME-stamped 

equipment, s u p p l i e r s  encourage manufacturers  t o  make b o i l e r s  according t o  

Nat ional  Board s p e c i f i c a t i o n s  s o  a s  t o  r e c e i v e  an ASME stamp d i r e c t l y  and 

i n s u r e  wider s a l e s  d i s t r i b u t i o n .  

Next, t h e  c o n t r a s t  between t h e  r o l e  of t h e  media i n  tl ie i n su rance  

c a s e  and i n  t h i s  one is s t r i k i n g .  While t h e  media w i l l  p i ck  up b o i l e r  ex- 

p l o s i o n s  when they occu r ,  use  of t h e  media ( e .g . ,  adve r se  p u b l i c i t y )  is, by 

and l a r g e ,  no t  p r a c t i c e d  by t h e  DBI. T h i s  is q u i t e  d i f f e r e n t  from t h e  

Denenberg a d m i n i s t r a t i o n ,  y e t  s i m i l a r  t o  t h e  low media p r o f i l e  maintained 

by t h e  Tennessee Insurance Department. 

F i n a l l y ,  a s  mentioned above, t h e r e  a r e  numerous p r o f e s s i o n a l  asso-  

c i a t i o n s  and r e l a t e d  indus t ry  o s s o c i a t l o n s  which i n t e r a c t  w i th  t h e  indus t ry  

t o  c o n t r o l  i ts behavior .  Likewise, r e g u l s t i o n  appea l s  a r e  heard by a  

I 



broad ly -cons t i t u t ed  Board oC Boi l e r  Rules, appointed by t h e  Governor and 

con~prltied of r e p r e s c ~ ~ t a t l v e s  of b o i l e r  owners, manufacturers ,  b o i l e r  in- 

surance companies, nnd mecl~anical  eng inee r s .  Th i s  board endeavors  t o  

mcdlate t h e  Itisues between r e g u l a t o r  and r egu la t ed  be fo re  any d i s p u t e s  

reach t h e  j u d i c l a l  l e v e l .  

This  s e c t i o n  has  b r i e f l y  desc r ibed  t h e  s t r u c t u r a l  map of Tennessee 

degrees .  I t  must be pointed o u t  t h a t  t h e s e  informal  e lements  a r e  s l i g h t l y  ! 
7 

b o i l e r  i n spec t ion .  In  c o n t r a s t  t o  t h e  one i n t e n t i o n a l  agent  i n  i n su rance ,  

different. Where the  in su rance  c a s e  a l l u d e d  t o  t h e  r o l e  o f  t h e  consumer, 

cha r i sma t i c  p e r s o n a l i t y ,  s o c i a l  movement, and medla, t h e  b o i l e r  i n s p e c t i o n  

case  no te s  t h e i r  absence. In  t h e  remaining s e c t i o n  of t h i s  c h a p t e r ,  we 

apply once aga in  t h e  a n a l y t i c  d i scuss ions  of t h e  Framework t o  f u r t h e r  our  1 

b o l l c r  inspection has  s e v e r a l  i n t e n t i o n a l  ngen t s ,  which makes determining 

t h e  r o l e  and e f f e c t i v e n e s s  o f  t h e  a d m l n l s t r a t i v e  agency somewhat d i f f i c u l t .  

S lmi l a r  t o  t h e  in su rance  c a s e ,  however, t h e  b o i l e r  i n s p e c t i o n  map con ta ins  

informal  c o n t r o l  agen t s  t h a t  impinge on b o i l e r  performance i n  va ry ing  

i o s i g l ~ t  i n t o  the  complex n a t u r e  OF regu la to ry  r e l a t i o n s h i p s .  

i 

The Ana ly t i c  Framework and Tennessee Bo i l e r  In spec t ion  

The r e g u l a t i o n  o f  p re s su re  v e s s e l s  d l f f e r s  from t h a t  o f  i n su rance  

1 

r c g ~ ~ l o t i o n  In  t h a t  r e g ~ ~ l n t o r y  a c t i v i t y  a f f e c t s  f i rms  i n  v i r t u a l l y  every 
1 
1 

i n d u s t r i a l  s e c t o r  i n  Tennessee. While i n su rance  r e g u l a t i o n  t a r g e t e d  on ly  

t l ~ o s c  companles n u t l ~ o r i z e d  t o  underwri te  i n su rance  p o l i c i e s ,  t h e  Div i s ion  

o f  Bo i l e r  In spec t ion  i s  r e spons ib l e  f o r  t h e  c e r t i f i c a t i o n  of every commercial 

p re s su re  v e s s e l ,  r e g a r d l e s s  o f  t h e  owner's bus lnes s  (which may range from 

s t a t e  government bureaus t o  t i r e  manufacturers) .  The D B I  is an  extremely 
i n s p e c t i o n s  

a c t i v e  ngency. I~nviny conducted almost 10,00O/in 1973, wh i l e  o p e r a t i n g  on 

a  budget one f i f t h  t h e  s i z e  of t h e  Div i s ion  of Insurance.  Wherever p o s s i b l e ,  

we have nttempted t o  i n d i c a t e  c o n t r a s t s  and s i m i l a r i t i e s  between t h e  DBI and 

1 
t h e  DI , i n  t h e  cour se  of app ly ing  t h e  a n a l y t i c a l  framework t o  t h e  DBl. 

A t  t h e  conclus ion of t h i s  c h a p t e r ,  an  o v e r a l l  summary w.111 be made t o  po in t  a* 

o u t  what, f o r  us ,  seem t o  be  t h e  more s i g n i f i c a n t  comparisons. 

The S o c i a l  Organ iza t ion  

The arFay of c o n t r o l  agen t s  r e spons ib l e  I n  one way o r  ano the r  f o r  

t h e  manufacture , .operat ion.  and r e p a l r  of p r e s s u r e  v e s s e l s  i n  Tennessee 

l ~ a s  a l r eady  been i d e n t i f i e d  i n  t h e  s t r u c t u r a l  map. Like  t h e  con tex t  o f  

i n su rance  r e g u l a t i o n ,  b o i l e r  r e e u l a t i o n  occu r s  i n  a  po lya rch ic  s e t t i n g .  

Within t h e  s t a t e  of Tennessee, t h e  DBI i s  t h e  p r l n c i p o l  j u r i s d i c t i o n a l  

a u t h o r i t y  of t h e  Nat ional  Board. A s  such,  t h e  DBI i s  empowered w i t l ~  t h e  

most comprehensive mandate f o r  a l l  phases  of b o i l e r  manufacture and opern- 

t i o n  of a l l  t he  c o n t r o l  agen t s ,  wh i l e  each of t h e  o t h e r  agen t s  e x e r c i s e s  

r egu la to ry  i n f l u e n c e  i n  a  s p e c i f i c  wel l -def lned phase. The d i v i s i o n  o f  

l abo r  o f  t h e s e  agen t s  is d i scussed  more thoroughly i n  s e c t i o n  four .  "Control 

Agents ," below. 

A cons ide rab le  degree  of l i nkage  e x i s t s  between c o n t r o l  agen t s .  

Unlike t h e  in su rance  c o n t e x t ,  t h e  laws and r e g ~ ~ l a t i o n s  Lo wh ic l~  p re s su re  

v e s s e l  o p e r a t o r s  and manufacturers  must comply a r e  e s t a b l i s h e d  by t h e  

independent non-prof i t  Na t iona l  Board i n  con junc t ion  wl th  a  p r o f e s s i o ~ ~ a l  

a s s o c i a t i o n  (ASME). Ne i the r  t h e  s t a t e  l e g i s l a t u r e  nor Congress p l a y s  any 

r o l e  i n  t h e  formulat ion and enactment of t h e s e  codes. The key l i n k a e e s ,  

t h e r e f o r e ,  can be  found between t h e  DDI, t h e  Nat ional  Board, and t h e  ASME 

sub-committee on p r e s s u r e  v e s s e l s .  A g r e a t  d e a l  of i n fo rma l  c o n t a c t  occu r s  

among personnel  r e p r e s e n t i n g  t h e s e  t h r e e  agen t s  a t  p r o f e s s i o n a l  development 

seminars  and r e f r e s h e r  cou r ses  he ld  a t  Ohio S t a t e  Un ive r s i ty ,  t h e  recognized 

l e a d e r  i n  t h e  dynamics of b o i l e r  engineer ing.  

' ~ a s e d  on t h e  annual  r epo r t s .  o f  both  agenc ie s  For t h e  y e a r s  1973-75 
and in t e rv i ews  wi th  t l ~ e  d i r e c t o r s  and high-ranking s t a f f  members of each 
agency. 



Thc domln;~nt a r e a  o f  i n t e r - d e p e n d e n c e ,  c o n t r a r y  t o  t h a t  o f  i n s u r a n c e  

r e g u l a t i o u ,  I s  I n L r n - s t a t e  r n t h c r  t h a n  i n t e r - s t a t e .  That  i s ,  r a t h e r  t h a n  

d e a l l n g  wit11 f o r e i g n  and d o m e s t i c  companies,  a s  i n  t h e  c a s e  o f '  i n s u r a n c e ,  

t l ~ c  D B I  c o n c e n t r a t e s  oti p r e s s u r e  v e s s e l s  owned and o p e r a t e d  w i t h i n  Tennes- 

s e e .  Thougl~ b o i l e r s  may come from o u t  o f  s t a t e ,  c c r t i f i c a t i o n  must o c c u r  

111 T c n n e s ~ e e .  T h i s  means t h a t  s i g n i f i c a n t  e v e n t s  ( e . g . ,  e x p l o s i o n s )  i n  

o t h e r  s t a t e s ,  u n l i k e  i n s u r a n c e ,  a r e  o f  no c o n c e r n  t o  t h e  DBI. As w i l l  b e  
. . 

n~ade  c l e a r e r  i n  t h e  s e c t i o n  o n  d i v i s i o n  o f  l a b o r ,  t h e  a c t u a l  a g e n t  o f  t h e  

N a t l o l ~ a l  Board is a  conunissioned i n s p e c t o r ,  n o t  t h e  s t a t e  agency p e r  s e .  

Commi~sloncd i n s p e c t o r s  a r e  h i r e d  by t h e  DBI o r  i n s u r a n c e  companies whlch 

u n d e r w r i t e  b o i l e r  i n s u r a n c e  i n  Tennessee. '  I n  o r d e r  f o r  t h e  DBZ t o  e f f e c -  

t i v e l y  per form its j o b ,  I t  must r e l y  h e a v i l y  f o r  i n s p e c t i o n  s e r v i c e  on t h e  

p r i v u L e l y  employed i n s p e c t o r s  who u s u a l l y  per form n e a r l y  two t h i r d s  o f  a l l  

i n s p e c t i o n s  n~ode w i t l ~ l n  t h e  s t a t e .  So w h i l e  a  f a i l u r e  o f  a n  o u t - o f - s t a t e  

l n s u r o n c c  c o m p a ~ ~ y  c o u l d  have  s e v e r e  i m p l i c a t i o n s  f o r  Tennesseeans  and  t h e  

Dl, t h e  c x l s t e n c e  o f  "junk" s t a t e s ,  o r  u n r e g u l a t e d  s t a t e s ,  h a s  l i t t l e  o r  no 

e f f e c t  i n  l ' c ~ ~ n c s s c e  ( a s  loll@ a s  a l l  lmpor ted  non-code p r e s s u r e  v e s s e l s ,  

" ' ~ c n n e s s e e  S p e c i a l s , "  a r e  r ~ p p r o p r i a t e l y  l i c e n s e d  upon e n t r y ) .  The f a i l u r e  

of  a  p r e s s u r e  v e s s e l  I n  a  n e i g l ~ b o r i n g  s t a t e  -- and t h e  s u b s e q u e n t  p r o p e r t y  

danuge and b o d i l y  i n j u r y  -- would l i k e w i s e  c a u s e  few r e p e r c u s s i o n s  i n  

T e n ~ ~ c s s e e .  

At t h i s  p o i n t  i n  t i m e ,  t h e  s t r u c t u r a l  contexL o f  b o i l e r  r e g u l a t i o n  

1s much more s t a b l e  t h a n  t h a t  o f  i n s u r a n c e  r e g u l a t i o n .  U n l i k e  t h e  i n s u r a n c e  

c o n t e x t .  Lhere a r c  no p o t e n t i a l  t h r e a t s  t o  t h e  autonomy o r  j u r i s d i c t i o n  o f  

any p a r t i c u l a r  a g e n t .  The o n l y  r e c e n t  e n t r a n t  t o  t h e  f i e l d  was OSHA w l ~ i c l ~  

operoLes  i n  a  v e r y  complementary manner w i t h  t l ic DB1. While s t a t e  i n s u r a n c e  

'ln Tennessee ,  t h e r e  a r e  a p p r o x i m a t e l y  50 t o  6 0  i n s u r a n c e  companies 
t h a t  w r i t e  h o l l . e r  i n s u r a n c e .  

r e g u l a t o r s  c o n s t a n t l y  f a c e  t h e  p o s s i b l e  d e - r e g u l a t i o n  o f  some, i f  n o t  011, 

o f  t h e i r  f u n c t i o n s  by Congress ,  t h e  DBI is c o m f o r t a b l y  n e s t l e d  i n  a  s n u g ,  

t i g h t ,  and  w e l l - d e f i n e d  c o n t e x t  f a i r l y  w e l l  i s o l a t e d  from p o l i t i c a l  

p r e s s u r e .  

Norms 

L i k e  t h e  i n s u r a n c e  i n d u s t r y ,  m n n u f a c t u r e r s ,  o p e r a t o r s .  ond r e p a i r e r s  

o f  b o i l e r s  a r e  i n  t h e m s e l v e s  s u b j e c t  t o  p e r v a s i v e  norms. B o i l e r  m n n ~ ~ f o c t u r -  

e r s  (60  i n  Tennessee  i n  1975)  must comply w i t h  a  s t r i n g e n t  s e t  o f  c o n s t r u c -  

t i o n  codes  which i n c l u d e  e x a c t  s p e c i f i c a t i o n s  ond t o l e r a n c e s ,  m o ~ c r i o l  

p u r c h a s i n g  r e q u i r e m e n t s .  and  p r e c i s e  o p e r a t i n g  p r o c e d ~ l r e s .  The i n s t o l l o -  

t i o n  o f  b o i l e r s  c a n  o n l y  b e  per formed by l i c e n s c d  p e r s o n n e l  and e v e r y  new 

i n s t a l l a t i o n  must b e  c e r t i f i e d  by t h e  DBI. The s a l e  o r  t r a n s f c r  o f  second-  

hand b o i l e r s  must a l s o  b e  r e c o r d e d  and approved by t h e  DBI. Anyth ing  o t h c r  

t h a n  v e r y  r o u t i n e  main tenance  and r e p a i r  o f  b o i l e r s  must b e  conducted  by 

p e r s o n n e l  who have  been  a u t h o r i z e d  by t h e  DBI. 

The norms which govern  t h e  m a n u f a c t u r e  and u s e  o f  b o i l e r s  a r e ,  a s  moy 

b e  imagined ,  q u i t e  c l e a r ,  a l t h o u g h  t h e  d e g r e e  o f  t e c h n i c a l  visibility v a r l e s ,  

depending  o n  t h e  a s p e c t  b e i n g  c o n s i d c r e d .  For e x a n ~ p l e ,  i n  t h e  m a n ~ r f o c t u r c  

o f  b o i l e r s ,  t r a i n e d  p e r s o n n e l  a s s e s s  a l l  a s p e c t s  o f  t h e  p r o d u c t i o n  p r o c e s s ,  

some o f  which r e q u i r e  t h e  u s e  o f  sophisticated t e c h n i c a l  equipment ( t e n s i l e  

s t r e n g t h  and  h e a t  t o l e r a n c e ) ,  w h i l e  o t h e r s  r e q u i r e  o n l y  v i s u a l  i n s p e c t i o n  

( m a t e r i a l s  purchasing r e c o r d s  and  s a l e s  d o c u n ~ c n t s ) .  The i n s p e c t i o n  o f  most 

o p e r a t i n g  b o i l e r s  c a n  b e  comple ted  v l s u o l l y  i n  no more t h a n  twenty  m i n u t e s  

and  a s  q u i c k l y  a s  f i v e  m i n u t e s  ( a s  opposed t o  i n s u r o n c e  a u d i t s  which may 

r e q u i r e  s e v e r a l  person-months o f  e f f o r t ) .  I n  a d d i l l o n  t o  t h e  c l a r i t y  and 

v i s i b i l i t y  o f  t h e  norms, t h e r e  is a  h i g h  d e g r e e  o f  c o n s e n s u s  s u r r o u n d i n g  t h e  

d e f i n i t i o n  o f  t h e s e  norms. I n  t h e  U.S. t h e r e  a r e  o n l y  s i x  s t a t e s  which do  

n o t  conform t o  N a t i o n a l  Board r e q u i r e m e n t s ,  w h i l e  t h e  r e m a i n i n g  44 s t a t e s  



llavc n l n ~ o s ~  I d c n t i c u l  codes .  Consensus among m a ~ i u f a c t u r e r s  r e g a r d i n g  t h e  

l e g i L l n ~ ~ c y  o f  DB1 r e g u l a t o r y  e f f o r t s  i s  l e s s  problemaLicn1 i n  N a t i o n a l  

Board s t a t e s  b e c a u s e  compl iance  i s  t h e  condiLio11 o f  a c q u i r i n g  a  l i c e n s e  

t o  o p e r a t e .  I n  f a c t ,  t h e  t r e n d  is toward i n c r e a s i n g  t h e  u n i f o r m l t y  o f  

v e s s e l  mnnufncture  w l ~ e r e v e r  p o s s i b l e .  T h i s  s i t u a t i o n  i s  q u i t e  a  c o n t r a s t  

w i t l ~  i n s u r a n c e  r e g u l r ~ t i o ~ i  i n  w l ~ l c h  c o n s e n s u s  among c o n t r o l  a g e n t s  i s  much 

lower  ( s t a t e s  have  t h e i r  own i n d i v i d u a l  c o d e s ,  and t h e r e  a r e  d i s a g r e e m e n t s  

o v e r  regulnLory  jurisdiction). 1 

,i 
The i n t e r n a l i z a t i o n  of  norm r e q u i r e m e n t s  c a n  b e  viewed from two per -  

s p e c t i v e s :  h i s l o r i c n l  and c u r r e n t .  H i s t o r i c a l l y  ( b e f o r e  1954) norms were  

e n f o r c e d  I n  nar row g e o g r a p h l c n l  j u r i s d i c t i o n s  by m e t r o p o l i t a n  a u t h o r i t y  

( N a s l i v l l l e ,  ChaLtonoogn, K n o x v i l l e ) .  To make t h e  norms more u n i f o r m  and 

I 
! 
I 

e n f o r c e n b l e ,  j u r i s d i c t i o n  was s h i f t e d  t o  t h e  s t a t e  l e v e l .  I n t e r n a l i z a t i o n  
, 

o f  norms was n o t  w i d c s p r r a d  nor  was i t  v e r y  deep .  As r e g u l a t i o n s  became ! 

more and more p e r v a s i v e  and uni form,  t h e  d e g r e e  o f  i n t e r n a l i z a t i o n  became 

mucll f i r e a t e r ,  and b o t h  m n n u f a c t u r e r s  and  o p e r a t o r s  welcomed more r e a d i l y  

r e g u l a t o r y  e f f o r t s .  Nowadays, t h e  norms s u r r o u n d i n g  t h e  m a n u f a c t u r e  o f  

b o i l e r s  a r e  t h e  most i n t e r n a l l z e d  w h i l e  t h o s e  f o c u s i n g  o n  main tenance  and 

r e p n i r  n r e  t h e  l e a s t  i n t e r n a l i z e d .  I n s p e c t o r s  i n f o r m a l l y  c o r l t r i b u t e  t o  

i n t c r n t l l i z a t i o n  i n  t h i s  l a t t e r  a r e a  by a t t e m p t i n g  t o  e d u c a t e  b o i l e r  owners 

Lo t l lc b e n e f i t s  o f  t i m e l y  and a u t h o r i z e d  main tenance  ( a  w e l l  m a i n t a i n e d  

b o i l e r  c a n  l a s t  a s  much a s  t l ~ r e e  t i m e s  l o n g e r  t h a n  a  p o o r l y  m a i n t a i n e d  o n e ) .  

The s o u r c e  o f  norm a u t h o r i t y  is ,  a s  i n d i c a t e d  e a r l i e r ,  t h e  N a t i o n a l  

Board o f  B o i l e r  and P r e s s u r e  V e s s e l  I n s p e c t o r s  and i t s  a u t h o r i z e d  a g e n t s ,  

wl~o o r e  employed e i t h e r  by L l ~ e  DUI o r  p r i v a t e  i n s u r a n c e  companies.  The 

N n t i o n a l  Uonrd, i n  t u r n ,  d e r i v e s  1Ls l e g i t i m c y  d i r e c t l y  from t h e  ASME 

B o i l e r  Code Committee. w h l c l ~  was formed a s  a  r e s u l t  o f  a  n a t i o n a l  b o i l e r  

l ~ l t h o u g l ~  c o n s e n s u s  among t h c  i n d u s t r y  w i t h i n  a  g i v e n  s t a t e  is u s u a l l y  
f r ~ i r l y  I~ ig l l .  

i n s p e c t i o n  movement by t h e  M a n u f a c t u r e r s '  A s s o c i a t i o n ,  b o i l e r  owners and 

u s e r s ,  e n g i n e e r i n g  g r o u p s ,  b o i l e r  i n s u r a n c e  companies ,  and o t h e r s  i n  1910.  
* 

At t h e  s t a t e  l e v e l ,  o f  c o u r s e ,  t h e  enforcement  and s a n c t i o n  o f  norms i s  

a l m o s t  e n t i r e l y  t h e  r e s p o n s i b i l i t y  o f  t h e  D B I . ~  Norms a r e  t r a n s m i t t e d  i n  

t h e  form o f  p u b l i s h e d  c o d e s  from t h e  N a t i o n a l  Board t o  t h e  DBI, w l ~ o s e  

r e s p o n s i b i l i t y  i t  is t o  d i s t r i b u t e  them t h r o u g h o u t  t h e  s t a t e  ( s t a t e  laws  53- 

270-2724 o f  t h e  Tennessee  Code). The c o d e s  t h e m s e l v e s  a r e  n o t  a t  a l l  s t a b l e  

and o r e  v e r y  s u s c e p t i b l e  t o  t e c l ~ n o l o g i c a l  change. The c o d e  had o n l y  o n e  

s e c t i o n  i n  1944 and now h a s  1 0  s e c t i o n s .  The n u c l e a r  s e c t i o n s  expanded from 

one  s u b - s e c t i o n  s i x  y e a r s  a g o  t o  n i n e  s u b - s e e t l o n s  i n  1975. ConstanL new 

developments  and  i n n o v a t i o n s  i n  m a t e r i a l s  and p r o c e s s e s  r c q u i r c  aew r c g u l a -  

t i o n s ,  new code  f o r m u l a t i o n  and  new t r a i n i n g ,  a l l  o f  w l ~ i c l ~  i n t r o d u c e  a  

p o s s i b i l i t y  o f  t e c h n o l o g i c a l  l a g  i n  b o i l e r  r e g u l a t i o n .  

Even more t h a n  w i t h  i n s u r a n c e  r e g u l a t i o n ,  t h e  norms i n v o l v e d  i n  

b o i l e r  r e g u l a t i o n  a r e  a p p l i e d  c o n s i s t e n t l y  t o  a l l  members, r e g a r d l e s s  o f  

e x p e r i e n c e  o r  ownership .  A l l  m a n u f a c t u r e r s  a r e  i n s p e c t e d  e v e r y  Lliree y e a r s  

( a s  w i t h  e s t a b l i s h e d  i n s u r a n c e  a g e n c i e s ) ,  and n l l  f u n c t i o n i n g  b o i l e r s  i n  

t h e  s t a t e  a r e  i n s p e c t e d  e v e r y  y e a r .  Pertlaps t h e  o n l y  i n c o n s i s t e n c y  which 

e x i s t s  i s  t h e  s c h e d u l i n g  of  s u r p r i s e  v i s i t s  (which o c c u r s  i n  c a s e s  o f  s u s -  

p e c t e d  non-compliance f o l l o w i n g  a  r o u t i n e  inspec t i011 ond recomn~endntion f o r  

r e p a i r  o r  main tenance) .  I t  i s  d i f f i c u l t  t o  p i n p o i n t  any  a r e n  o f  i n t e n s i t y .  

s i n c e  m a l f u n c t i o n  i n  any  a r e a  c o u l d  r e s u l t  i n  t h e  l o s s  of  l i f e .  Probably  

s u r f a c e  c o n d i t i o n s  ( v i s i b l e  c o r r o s i o n )  and Lhe number o f  s a f e t y  d e v i c e s  

p e r  b o i l e r  ( a s  many a s  f i v e  s e p a r a t e  o n e s )  a r e  t h e  a r e a s  t o  which norms 

a p p l y  most i n t e n s e l y  i n  t h e  o p e r a t i o n  of  b o i l e r s .  

l ~ h e  N a t i o n a l  Board c o n d u c t s  i ts  own e x a m i n a t i o n s  o f  m a n u f a c t u r e r s  
and enn suspend t l ~ e i r  c e r t i f i c a t i o n  i n d e p e n d e n t l y  o f  any s t a t e ' s  n c t l o n .  



Performance C~ l rves  

Defining perforn~ance curves  f o r  manufacturers  and o p e r a t o r s  of 

I ~ o i l e r s  proves even more d l f f i c u l t  than f o r  t h e  in su rance  i n d u s t r y .  The 

problems, I~owever, a r e  of a  d i f f e r e n t  o r d e r .  The i s s u e  i s  not  s o  much ! 

wl~icll i n d i c a t o r ,  anlong many, t o  choose: r a t h e r  i t  is what i n d i c a t o r ,  i f  

I 
m y ,  e x i s t s  l o r  b o i l e r  o p e r a t l o ~ i  ( t h e  manufactur ing s i d e  p r e s e n t s  few 

conceptual o r  empi r l cn l  d i f f i c u l ~ i e s ) .  The populat ion o f  b o i l e r  o p e r a t o r s  

i n  Tennessee could probably be ob ta ined  from Nat ional  Board s t a t i s t i c s ,  but  

Ll~e un ive r se ,  once i d e n t i f i e d ,  may prove i n t r a c t a b l e .  The f a c t  t h a t  b o i l -  

e r s  a r e  used i n  such a  d i v e r s i t y  of o r g a n i z a t i o n s  makes cross-comparisons 

e l L l ~ e r  meaningless o r  u n i n t e r p r e t a b l e .  For example, i t  is  d i f f i c u l t  t o  

eva lua t e  t he  b e n e f i t  of comparing schoo l  systems wi th  t i r e  manufacturers ,  

both of which a r e  l a r g e  use r s  of b o i l e r s .  I f  one were t o  s h i f t  t h e  focus 

LO a  b o i l e r - r e l a t e d  a r e a  of performance. t h e  r e s u l t s  might be equa l ly  d l s -  

1 
satisfying. 'Cllere was on ly  $285,000 worth of p rope r ty  damages i n  1975 and 

IIO repor ted f a i l u r c s  i n  tllc second q u a r t e r  of 1976. 

I 'erl~aps an a r e a  of i nqu i ry  would be t h e  pcrforma~ice  curve of t h e  

r egu la to ry  agen t ,  grouping Lhe 44'DBIs from a c r o s s  t h e  U.S. Then one 

co111d compare sucll i n d i c a t o r s  a s  number of f i n e s ,  amount of f i n e s ,  n ~ ~ m b e r  

of s e p a r a t e  o f f e ~ r d e r s ,  di~mages (p rope r ty  and b o d i l y ) ,  i n s p e c t i o n s ,  sus-  

pensions ,  r evoca t ions ,  and t h e  l i k e .  Once aga in ,  i t  appears  ao i f  t he  per- I 

forn~ance of t h e  r egu la lo r  demonstra tes  a t  l e a s t  n  comparable i n t e r e s t  t o  

thnL of L I I C  r egu la t ed .  A s  WEIS d iscovered i n  t h e  in su rance  case ,  much addi-  

L l o ~ l a l  work i s  r equ i r ed  t o  unders tand t h e  r e l a t i o n s h i p  between performance 

'$28,000 i n  1974 and $118,000 i n  1973. 

Control  Agents 

Compared wi th  t h e  Div i s ion  of In su rance ,  t h e  Div i s ion  o f  Bo i l e r  . 
1 

Inspec t ion  l ~ n s  on ly  about  one f i f t h  t l ~ e  f i n a n c i a l  r e sou rces  o f  t h e  t o t a l  

r e sou rces  r equ i r ed  t o  run t h e  agency. Ilowever, t h e  DBI gene ra t e s  about  80 

pe rcen t  s o ,  un l ike  t h e  D I ,  t h e  DB1 i s  not  q u i t e  se l f -s~tpporLLng.  l n s p e c t i o n  

and c e r t i f i c a t i o n  f e e s  a r c  s e t  by t h e  s t n t e  l e g i s l e t t ~ r e  (whlcl~ must be paid 

e i t h e r  by t h e  manufacturer  o r  t h e  o p e r a t o r ) ,  but  t h e  DOI's a s s i s t a n t  d i r e c -  

t o r  mentioned t h a t  t h e  agency d i d  not  want t o  impose undue I lords l~ip  on sma l l  

bus ines s  f i rms (dry  c l e a n e r s ,  f o r  example) by s u h s t a n t i a l l y  r a i s i n g  I t s  

r a t e s . 2  The a r e a  i n  which t h e  DBI f e e l s  t h e  greaLest  f i n a n c i a l  pinch 1s 111 

t he  a d d i t i o n  o f  an  in-house t r a i n e r  and p r o f e s s i o n a l  development funds f o r  

i ts i n s p e c t i o n  s t a f f .  These two a r e a s  cannot be  covered by f i e l d  a c t i v l t l c s  

and must be  unde rwr i t t en  by l e g i s l a t i v e  appropr i a t ion .  The DBI does r e c e i v e  

some i n d i r e c t  subsidy i n  t h i s  a r e a  from t h e  Nat ional  ~ o a r d ~  who e l t h c r  pro- 

v ides  (d i s semina te s )  t r a i n i n g  m a t e r i a l s  t o  t h e  DBI o r  sllnres t h e  p a r t l c l p a n t  

expenses i n  a  t r a i n i ~ ~ g  event .  A l t h o ~ ~ g h  t h e  DBI is s m e w l ~ a t  cons t r a lncd  i n  

t h e  a r e a  of l i q u i d  f i n a n c i a l  r e sou rces ,  i t  can r e l y  heav i ly  f o r  both  m u t e r i a l  

and non-material r e sou rces  on t h e  Nat ional  Board, ASME, a  p r e s t i g i o u s  profes-  

s i o n a l  a s s o c i a t i o n ;  and Ohio S t a t e  U n l v e r s i t y ' s  Department of Mechi~nfcal 

Engineer ing,  one o f  t l ~ e  l e a d i n g  r e sea rch  and development l a b o r a t o r t e s  i n  t h e  

f i e l d  o f  p r e s s u r e  v e s s e l s .  

The r e l a t i o n s h i p  betwcen t h e  c o ~ l t r o l  agen t s  imp l i e s  o  d i v l s l o n  o f  

1 $ 2 ~ ~ , ~ ~ ~  v. $1.1. mi l l i on .  

'najor r a t e  i n c r e a s e s  were passed i n  1972 and 1973, but  t h e  impact o f  
t l ~ e s e  i n c r e a s e s  was f e l t  p r i n c i p a l l y  by manufacturers .  

3 ~ h e  NaLional Board i s  funded by t h e  f i n a n c i a l  r e p o r t s  from Manu- 
f a c t u r e r  Data Reports ;  t h a t  is ,  t h e  Board charges  manufacturers  on t h e  bns i s  
of s i z e  o f  b o i l e r  f o r  t h e  i n i t i a l  i n s p e c t i o n  and stamp a t  Lllc ti? of 
product ion.  



labor  w l ~ i c l ~  is more r e a l  than a r t l c u l a t e d .  For i n s t a n c e ,  t h e  Nat ional  Board 
I 

F o r m ~ ~ l u ~ c s  thc  model code ( t h e  NAIC o r  a  p a r ~ i c u l n r  s t a t e  l e g i s l a t u r e  per- 

forms t l ~ l s  t a sk  In Lhe in su rance  i n d u s t r y ) ;  t h e  ASME l e n d s  p r o f e s s i o c a l  sup- 

p o r t  and presLigc ( c f .  NALU f o r  i n s t a n c e ) ;  OSU conducts  r e sea rch  and educa- 

t l o n  of D B 1 ;  lnsurnncc i ~ ~ s p c c t o r s .  OSIIA. c o n t r a c t o r s ,  and f a c i l i t i e s  inspec-  I 
t o r s  a l l  conduct s u r v e i l l a n c e ;  and the  DBI and t h e  Nat ional  Board en fo rce  

t l ~ c  rcgulaLions  ( t h e  DBI by f i n e s ,  suspensions  o r  imprisonment and t h e  

N a L t o ~ ~ a l  Bonrd by r evoca t ion ) .  The d i v i s i o n  of l a b o r  appears  t o  be q u i t e  

complcmcntary wiLh l l t t l e  ove r l ap  ( t h e  ove r l ap  which does occur  i s  i n  t h e  

nrca  of s ~ ~ r v e l l l a n c c  and, g lven  t h e  low l c v e l  of r e sou rces  c u r r e n t l y  a v a i l -  

a b l e ,  i s  probably func t iona l ) .  An cxample o f  DOL i n  t h e  a r e a  o f  s u r v e i l -  

l ance  occu r s  betwccn t h e  DBI and p r i v a t e  i n su rance  unde rwr i t e r s .  The DBI 

Lnspccts only  t l ~ o s c  b o i l e r s  no t  In spec ted  by t h e  in su rance  i n s p e c t o r s  (o r  

npproxtnliltcly onc t h i r d  of Lhe t o t a l ) .  S ince  Tenncssee is a  "code s t a t e , "  

a l l  p r c s s u r e  b o i l e r s  must be in spec ted  by t h e  DBI o r  i n su rance  i n s p e c t o r s  

and r ccc ivc  all ASME stamp. 

Among t l ~ c  c o n t r o l  agen t s  i n  t h c  con tex t  of b o i l e r  manufacturers ,  one 

would l ~ a v e  Lo conclude t h a t  Lhc Nat ional  Board is t h e  most powerful,  t h e  

ASI.IE i s  Ll~c most p r e s t i g i o u s ,  and s t a t u s  is probably a  toss-up between t h e  

two. T l ~ c  D B I ,  l i k e  t h e  D I ,  only  becomes v i s i b l e  when a  f a i l u r e  o f  regula-  

t l o n  occu r s .  A s  mentloned above, t h e  con tex t  is  f a l r l y  s t a b l e ,  w i th  a  

l l m l t c d  numbcr of c o n t r o l  agen t s  and no fo re seeab le  change i n  t h e  nea r  

I 
I 

fuLure. I n s ~ a b i l l t y ,  i f  expectcd,  could be produced by a  t echno log ica l  

change whicl~ would cause  e i t h e r  t h e  manufacturer  o r  o p e r a t i o n  o f  p r e s s u r e  
i 

v c s s e l s  t o  bccon~e the  concern of a  p rev ious ly  unac t lva t ed  environmental  ' 

I 
clcmcnt . i 

S u r v e i l l a n c e  Capaci ty  

Al t l~ough t h e  DBI tias on ly  e i a h t  o r  n i n e  f u l l - t i m e  i n s p e c t o r s  f o r  over  

80,000 new and used commercial b o i l e r s ,  t h e  agency ex tends  i t s  aurvcl . l lance 

capac i ty  through numerous s t r a t e g i e s .  F i r s t ,  t h e  DBI sho res  o f f i c i a l  inspec- 

t i o n  d u t i e s  w i t h  board-commissioned i n s p e c t o r s  working f o r  p r i v a t e  t n s ~ ~ r a n c e  

companies and a l s o  wi th  t h e  Na t iona l  Board i t s e l f .  The Nat ional  Bonrd hc lps  . 

c o n s t i t u t e  m u l t i - s p e c i a l i s t  teams capab le  of conduct ing a  t h o r o ~ ~ g l ~  in spec t ion  

of a  b o i l e r  manufacturer.  The DBI and t h e  in su rance  i n s p e c t o r s  concen t r a t e  

on t h e  annual  i n spec t ion  o f  a l l  c u r r e n t l y  o p e r a t i n g  b o i l e r s .  The L)BI 

handles  a l l  b o i l e r s  imported i n t o  t h e  s t a t e  o r  b o i l e r a  t r a n s f e r r e d  Crom one 

owner t o  another .  

Second, t h e  Nnt ional  Bonrd and t h e  DBI have f a c i l i t a t e d  t h e  n ~ o ~ ~ l t o r i n g  

t a s k  through symbol izat ion and c e r t i f i c a t i o n  procedures .  The Nnt ionul  Board 

r e q u i r e s  t h n t  every b o i l e r  which conforms t o  its code be c l e a r l y  marked wit11 

t h e  a p p r o p r i a t e  ASME symbol. I n  a d d i t i o n ,  t h e  DBI r e q u i r e s  t h n t  t l ~ c  ope ra t -  

i n g  permit  f o r  t h e  c u r r e n t  y e a r  be prominently d i sp l ayed  i n  t h e  ope ra t ing  

s i t e  (approximately 28,000 i s sued  each yea r  from 1973 t o  1978) .  Both of 

t h e s e  requirements  provide an easy mechanism by which s u r v e i l l a n c e  can bc 

de l ega ted  t o  un t r a ined  o r  unauthor ized i n s p e c t i o n  personnel .  A pcrson hot11 

knowledgeable o f  bu i ld ing  codes  and provided wi th  acces s  t o  b o i l e r  ope ra t ing  

s i t e s  can immediately a s c e r t a i n  i f  t h e  o p e r a t o r  is i n  compliance. Some of 

t hese  personnel  a r e  OSHA inspec to r s .  f a c i l i t y  i n s p e c t o r s  ( f i r c  and electric), 

cons t ruc t ion  foremen, and f i e l d  eng inee r s .  The DBI does  i n c r e a s e  tl lc capac i ty  

o f  unauthor ized personnel  by g iv ing  them on-the-job t r a i n i n g .  Tllc DBI 

a r r anges  in - se rv i ce  c l a s s e s  f o r  j a n i t o r s ,  cus tod ians ,  and " s a n i t a t i o n  engin- 

ee r s "  s o  t h a t  they can qu ick ly  obse rve  and r e p o r t  dangerous o r  I~aznrdous  

cond i t i ons .  

Th i rd ,  t h e  DBI r e l i e s  on in fo rma l  n o t i f i c a t i o n  of b o i l e r s  which a r e  



ou t  of compliance. This  s i t u a t i o n  appa ren t ly  occu r s  i n  a r e a s  of i n t e n s e  

competition among sma l l  bus ines ses ,  where even s h o r t  i n t e r r u p t i o n s  i n  s e r v i c e  

can be devas t a t ing .  For example, dry  c l e a n e r s  make heavy use  of b o i l e r s  and 

a r e  a l s o  vcry compet i t ive .  An informant r e l a t e d  how a  f i rm can confe r  compet- 

i t i v e  b e n e f i t s  on l t s e l f  by r e p o r t i n g  t h e  non-compliance of a  neighbor ing dry 

c l eane r  (presumably then t l ~ e  compeLLtor must d i scon t inue  o p e r a t i o n s  u n t i l  

clLllur an l n s l ~ c c t i o n  is performed o r  compliance is ob ta ined ) .  

F o ~ ~ r t h ,  Ll~e DBI, s i m i l a r  t o  t h e  D I ,  h a s  i nc reased  i t s  c a p a c i t y  f o r  

~ u r v e l l l a n c e  by d e c e n t r a l i z i n g  i t s  o p e r a t i o n s  t o  r eg iona l  o f f i ce s . '  The 

ccn t ro l  o c f i c e ,  l oca t ed  i n  Nashv i l l e ,  con ta ins  t h e  r eco rds  of a l l  t h e  b o i l e r s  

i n  t h e  s t a t e  and v e r l f l e s  t h a t  each region has  conducted in spec t ion  of b o i l -  

e r s  f o r  whlcl~ i t  i s  r e spons ib l e .  The in spec t ion  technology i t s e l f  i s  r e l a -  

Lively uncomplicated f o r  t h e  t r a i n e d  obse rve r  and a lmost  t o t a l l y  l a b o r  i n t en -  

s i v e .  111 f a c ~ ,  inspectors a r e  o f t e n  t o l d  t o  s t r e t c h  ou t  t h e i r  v i s i t s  s o  t h e  

c l l c n t s  b e l i e v e  Lhey a r e  g e t t i n g  t l ~ e i r  money's worth. 

'The DBI has  responded, t h e r e f o r e ,  t o  Lhe inc reased  need f o r  s u r v e i l -  

l ance  capac l ty  (80,000 u n i t s  v s .  t h e  Dl ' s  973 u n i t s )  by developing a d d i t i o n a l  

monitoring and s u r v e i l l a n c e  techniques ,  none of wl~ich invo lve  i n c r e a s i n g  i t s  

b t ~ s i c  co re  capac i ty .  

Sanc t ions  and Incen t ives  

l'he rengc o f  s a n c t i o n s  employed by t h e  DBI t o  ensure  compliance is  

probably noL a s  wlde a s  Lhose u t i l l z e d  i n  t h e  in su rance  indus t ry  nor do 

sanctions appear  t o  be a s  f r equen t ly  invoked.‘ Basically, Lhe D B I  can 

'l.llerc a r e  r eg lona l  o f f i c e s  i n  Chattanooga. Knoxville.  Kingspor t ,  and 
.lackson. There Is an addlLlonal  o f f i c e  i n  Memphls, a l though t h l s  c i t y  has  
JLS own b o l l e r  a c t  and i s  responsible f o r  s u r v e i l l a o c e .  

2 ~ 1 1 1 ~  is a  s u b j e c ~ i v e  assessment based on informants  wl~o c l a im t h a t  
informal  d l scuss lons  and p e r i o d i c  certification l e s s e u s  the  need f o r  t h e  
use of s a n c t i o n s .  Only 45 formal l e L t e r s  on noo-con~plinnce were i s sued  i n  
1973. 57 i n  1974, nnd 42 in 1975. I n  1977, t h e  Commissioner of Labor 

e i t h e r  f a i l  t o  I.ssue o r  renew an o p e r a t i n g  permit  o r  can suspend o r  revoke 

a  c u r r e n t  permit .  Operat ing a  b o i l e r  wi thout  a  v a l i d  permit  is punishnble  a* 

by a  $250 f i n e  o r  not  more than  one y e a r ' s  imprisonment. Each day ' s  opern- 

t i o n  is considered a  s e p a r a t e  o f f e n s e ,  s o  t h e  pena l ty  could  be q u i t e  s eve re ,  

e s p e c i a l l y  i n  t h e  c a s e  o f  sma l l  Finns ,  i . e . ,  t hose  most l i k e l y  t o  be  unwil l -  

i ng  t o  pay t h e  i n s p e c t i o n  f e e  o r  t h e  h ighe r  c o s t  o f  a  code-conforminp, 

b o i l e r .  

The c o s t  of invoking s s a n c t i o n  i s ,  then ,  q u i t e  low, t h e  l eg i t imacy  

usua l ly  high,  and t h e  range of t h e  s a n c t i o n  s t a t ewide .  The sanc t ion  is 

both  d i v i s i b l e  and s e l e c t i v e ,  i . e . ,  i t  can be  a p p l i e d  i n  a m o u n t s  commen- 

s u r a t e  wi th  t h e  o f f e n s e  and on ly  t o  t hose  r e spons ib l e  f o r  t h e  i n f r a c t i o n .  

The on ly  i s s u e  of l eg i t imacy  seems t o  a r i s e  when r u r a l  f i rms  a r e  r equ i r ed  

t o  o b t a i n  au tho r i zed  r e p a i r  s e r v i c e s  -- o f t e n  50 t o  100 mi l e s  away -- r a t h e r  

than us ing  t h e  l o c a l  garage welder .  The o r i e n t a t i o n  oE t h e  r e g u l s t e d  toward 

t h e  r e g u l a t o r s  appears  t o  be  conf iden t ,  a t  l e a s t  among those  most capab le  o f  

a f f o r d i n g  t h e  c o s t  o f  complinnce, s h i f t i n g  t o  a l i e n n t i v e  f o r  t l ~ o s e  l e a s t  

a b l e  t o  a f f o r d  i t .  The e f f e c t  o f  c o s t  o f  compliance on o r i e n t a t i o n  conven- 

i e n t l y  i n t roduces  t h e  f i n a l  s e c t i o n  o f  t h i s  chap te r ,  complinnce r ead ines s .  

Compliance Readiness 

Compliance r ead ines s  is  d i f f i c u l t  t o  a s s e s s  i n  t h e  con tex t  of b o i l e r  

manufacture and ope ra t ion .  Although i t  appenrs  t o  be q u i t e  high (few re-  

po r t ed  a c c i d e n t s ) ,  damage t o t a l s  may be an  i n a p p r o p r i a t e  i n d i c a t o r .  Even 

cons ide ra t ion  of f i n e s ,  suspensions ,  and r evoca t ions  m y  be mis lcnding 

i n d i c a t o r s ,  because  t h e r e  i s  no way o f  knowing t h e  number oE unl icensed 

b o i l e r s  o r  unl icensed r e p a i r e r s  c u r r e n t l y  func t ion ing  w i t h i n  t h e  s t a t e .  

They become known on ly  th roug l~  b e t r a y a l  o r  t l ~ r o u g l ~  a  r cpo r t ed  acc iden t  ( t l ~ e  

announced p l ans  f o r  stepped-up enforcement of non=compliers, when on ly  51 
of 158 v i o l a t o r s  bad no t  responded t o  out-of-compliance r a t i f i c a t i o n  
(Nashv i l l e  Tennessean. August 23. 1977, p. 1 2 ) .  



DDI conducts a  thorough i n v e s t i g a t i o n  of every r epor t ed  b o i l e r  acc iden t  

' 
r cga r i l l c s s  of t h c  degree  of damage). Based on t h e  a v a i l a b l e  i n fo rma t ion ,  

I~owever, i t  Is p o s s i b l e  t o  conJcc tu re  about  t h e  s t a t e  of compliance 

read lncs s  . 
'I'l~e key dlme~ls ion i n  t h e  explanation of compliance r ead ines s  seems t o  

be Ll~e ccono~nic c o s t  of compliance (ve r sus  t h e  i d e o l o g i c a l  c o s t  of compli- 

ance i n  many r e g u l a t o r y  s e t t i n g s ,  i n  which t h e  r egu la t ed  f e e l  t h e  r egu la to ry  

e f f o r t  is i l l e g i t i m a t e ,  i n a p p r o p r i a t e ,  o r  i n e f f i c i e n t ) .  Compliance bea r s  a  

d e f i n l t c  economic c o s t ,  and t h a t  c o s t  f a l l s  most heav i ly  on a  s p e c i f i c  seg- 

ment of b o i l e r  o p e r a t o r s .  The components of t h e  c o s t  a r e  t h e  in spec t ion  and 

c c r t l t i c a t i o n  f e e s ,  t h e  i n s t a l l a t i o n  and r e p a i r  of b o i l e r s  by c e r t i f i e d  o r  

a i ~ t h o r i z c d  pc r so~ lne l  (h ighe r  than more a c c e s s i b l e ,  l e s s  s k i l l e d  pe r sonne l ) ,  

and Ll~e p r i c e  of codc b o i l e r s  ( c o s t s  a r e  lower f o r  non-code b o i l e r s  w l~ ich  

a r e  not inspected,  and t h e r e f o r e  have no c o s t  passed on t o  t h e  customer) .  

Tile segmcnt of o p e r a t o r s  f o r  whom t h e  economic c o s t  r e p r e s e n t s  a  s i g n i f i c a n t  

component of overhcacl a r e  r u r a l ,  i s o l a t e d ,  o r  sma l l ,  h igh ly  compe t i t i ve  

urban f i rms.  

In a d d i t i o n  t o  t h e  economic c o s t ,  t h e  o r g a n i z a t i o n a l  capac i ty  o f  t h i s  

segment o f  comn~ercial e s t ab l i shmen t s ,  p a r t i c u l a r l y  t h e  r u r a l  ones ,  f o r  com- 

plying may 11c q u i t e  low. Obtaining t h e  s e r v i c e s  of a u t h o ~ i z e d  pe r sonne l  f o r  

i n s t a l l a t i o n  ilnd r e p a i r  mny be p r a c t i c a l l y  impossible f o r  i s o l a t e d  o p e r a t o r s .  

T l~e  Impl i ca t ion  l ~ e r c  i s  t l ~ a t  compliance r ead ines s  m y  be a  func t ion  o f  s i z e ,  

s e t t l n g ,  d i s t a n c e ,  and e~ iv i ro~ lmen t  r a t h e r  Lhan t h e  more formal f a c t o r s  

suggested by l e g a l  o r  economic a n n l y s i s ,  though such an a s s e r t i o n  is merely 

col1jccL11re a t  t h i s  t ime. 

For t h c  o t b c r  segment of commercial o p e r a t o r s  -- urban, l a r g e ,  

modcrntcly c o ~ n p e t i t i v c  -- dimcnslons such a s  dependence, d i s t a n c e ,  perceived 

locus  of r c s p o n s i b l l l t y ,  and perceived l eg i t imacy  provide b e t t e r  handles  t han  

pure c o s t  and responsive  cnpnc l ty .  These e s t ab l i shmen t s  a r e  very a c c e s s i b l e  

t o  i n spec t ion  and thus  dependent on c o n t r o l  agen t s  f o r  c e r t i f i c a t i o n .  
1 

I n  a d d i t i o n ,  urban s e t t i n g s ,  p a r t i c u l a r l y  l a r g e  me t ropo l i t an  ones ,  have " 

been exposed t o  r egu la to ry  a c t i v i t y  f o r  a  l onge r  pe r iod  o f  t ime and a r e  

more l i k e l y  t o  pe rce ive  of i n s p e c t i o n  a s  1egi t imaLe and t h c  f i rm a s  being 

r e spons ib l e  t o  t h e  community t o  comply ( t o  avoid  l o s s  of l i f e  and p rope r ty ) .  

I d e o l o g i c a l  c o s t  is ,  t h e r e i o r e ,  low. These dimensions, coupled wi th  

economic c o s t  and o r g a n i z a t i o n a l  c a p a c i t y ,  provjde very sugges t ive  exp1n11- 

a t i o n s  f o r  t h e  compliance r ead ines s  of d i f f e r e n t  segmenLs of b o i l e r  

ope ra to r s .  The case  f o r  i n su rance  r e g u l a t i o n  d i d  no t  lmply s i m i l a r  scg- 

mental responses .  On t h e  c o n t r a r y ,  t h e  l a r g e  f i rm  was l e s s  l i k e l y  t o  he 

monitored and more capable  of avo id ing  r e g u l a t o r y  p r e s s u r e  o r  s anc t ion .  a t  

l e a s t  i n  Lhe s h o r t  run. 

I n  t h e  concluding chap te r  of t h i s  manuscr ipt ,  t h e  d i s t i n c t l v e  dimen- 

s i o n s  o f  t h e  two case  s t u d i e s  w i l l  be  summarized. The o b j e c t i v e  o r  t h i s  

summary is  t o  demonstra te  t h e  u t i l i t y  o f  t h e  conceptual  framework f o r  

ana lyz ing  r egu la to ry  s e t t i n g s .  The a p p l i c a t i o n  of t h i s  framework t o  two 

s t a t e  r egu la to ry  agenc ie s  has  been sugges t ive  o f  some t h e o r e t i c a l  no t ions  

about  t h e  behavior  o f  r e g u l a t o r y  bureaus  gene ra l ly .  T l ~ c s e  no t lons  a r c  

p re sen ted  i n  t h e  second h a l f  o f  t h e  f i n a l  chap te r  .,. 

'A c o n t r a c t o r  w i l l  n o t  g e t  pa id  f o r  a  newly i n s t a l l e d  f a c i l i t y  u n t i l  
o b t a i n i n g  v a l i d  o p e r a t i n g  pe rmi t s  f o r  t h e  b o i l e r s .  



CHAPTER V 

TOWARDS AN I.NTECKATED PERSPECTIVE OF REGULATION 

Summary of  t l ~ c  Case S tud ic s  

Th i s  s c c t i o n  is  intended a s  a  b r i e f  summary o f  t h e  s i m i l a r i t i e s  and 

c o n t r a s t s  of t he  two c a s e s  nnd a s  a  review of both  t h e  u t i l i t y  and t h e  

shortcomings of t h e  a n a l y t i c a l  framework. F igu re  One below p r e s e n t s  i n  a  

schematic manncr a  comparison of t h e  two r egu la to ry  agenc ie s  f o r  each of 

t hc  conceptual  c l u s t e r s  used i n  t h i s  a n a l y s i s .  

(F igu re  One about  he re )  

One can i m c d i a t e l y  s e c  t h e  s t r u c t u r a l  s i m i l a r i t i e s  between t h e  two 

ngenclcs .  Both a r e  revenue-producing (a l though only  t h e  D I  i s  s e l f -  

s u f f i c i e n t ) ,  and both  o p e r a t e  i n  po lya rch ic  con tex t s .  Despi te  income- 

generaLing c a p a b i l i t i e s ,  both agenc ie s  s u f f e r  from i d e n t i t y  and s t a t u s  

prohlcms. Outs ide  t h e  immediate t a r g e t s  of t h e i r  r egu la to ry  a c t i v i t i e s .  

both agcnc ic s  a r e  l a r g e l y  l n v l s i b l e  t o  t h e  publ ic .1  The D I  is  beginning 

Lo ach ieve  sumc pub l i c  r ecogn i t i on  through i t s  consumer educat ion programs. 

T l~c  DBI w i l l  probably con t inue  t o  mainta in  a  low p r o f i l e  -- un les s  a  

s c r l e s  of b o i l e r  a c c i d e n t s  a rouses  p u b l i c  consciousness .  I n  both  c o n t e x t s ,  

t h c  agencies  d r e  overshadowed by more p r e s t i g i o u s  c o n t r o l  agen t s .  The SEC, 

Lhe Congrcss o r  t he  s t a t e  l e g i s l a t u r e  f o r  t h e  D I  and Lhe ASME and t h e  

Nntionnl Board f o r  t he  D H I  a l l  have lrlghcr s t a t u s  even though they a r e  

ICSS a c t i v e  t l ~ a n  tile s t a t e  r egu la to ry  ngencies .  The major d i f f e r e n c e  i n  

con tex t s  i s  thaL, a t  t h i s  t ime,  t h e  conLext of t l ~ c  DI i s  very uns t ab le ,  wh i l e  

 hat of t he  Dl31 i s  very s t a b l e .  The D I  i s  th rea t ened  wi th  a dec rease  i n  

'Both agenc ie s  become v i s i b l e  a t  t imes  of r e g u l a t o r y  f a i l u r e ,  i . e . .  
f i n n n c i a l  f a i l u r e  o r  consumer f r aud  i n  t h e  c a s e  of i n su rance  and p rope r ty  
o r  pe r sona l  i n j u r y  i n  t h e  c a s c  of b o i l e r  i n spec t ion .  

autonomy and i n f l u e n c e  by t h e  d e r e g u l a t i o n  of i n su rance  a t  t h e  s t a t e  l e v e l .  

Fu r the r  f l a s c o s  ( c f .  GEICO) and scanda l s  ( c f .  Equi ty)  could  g e n e r a t e  t l ~ o  " 

c r i t i c a l  mass of d i s s a t i s f a c t i o n  necessary  f o r  such a  chnnge. 

The normative focus ,  scope,  c l a r i t y ,  and v i s i b i l i t y  of agency regulo-  

t i o n  is q u i t e  s i m i l a r  i n  each case .  The norms focus  on a l l  phases  o f  

o p e r a t i o n s ,  a r e  q u i t e  c l e a r  and t ec l ln i ca l ly  v i s i b l e  t o  t h e  t r a i n e d  obse rve r .  

A h ighe r  degree  of consensus seems t o  e x i s t  f o r  i n su rance  r e g u l a t i o n s ,  wh i l e  

t h e  DBI seems more c o n s i s t e n t  i n  n p p l i c a t i o n .  Th i s  is  no t  s u r p r i s i n g ,  s i n c e  

t h e  DI d e a l s  w i th  a  few g i a n t s  i n  t h e  i n d u s t r y  and a h o s t  of medium-to-small 

o u t f i t s .  The dependence o f  t h e  p u b l i c  on t h e  g i a n t s  means t h a t  i t  j s  unl ike-  

l y  t h a t  one is a s  l i k e l y  t o  be  c l o s e l y  monitored a s  o  s m a l l e r  one wi th  l e e s  

s o c i a l  power. The DBI d e a l s  w l th  everyone, howcver, and i t  would be mucl~ 

more d i f f i c u l t  t o  mob i l i ze  an i n d u s t r y  ( t h e  OBI fnccs  almost pure  market 

cond i t i ons  wi th  regard t o  t h e  f ragmentat ion of o p e r a t o r  i n f l u e n c e ) .  
1 

Both agenc ie s  b e n e f i t  from a  d i v i s i o n  o f  l nbor  w i th  regard t o  t h e  

problem o f  i n t e n t i o n a l  c o n t r o l .  Probably t h e  DBI handles  more e f f e c t i v e l y  

t h e  d i v i s i o n  o f  l a b o r  than t h e  DI which, i t  appea r s ,  con f ron t s  n  l e s s e r  

degree  o f  goa l  c o m p a t i b i l i t y .  The DOL f o r  i n su rance  r e g u l a t i o n  I s ,  i r o n i c n l -  

l y  perhaps ,  more e x p l i c i t  t han  f o r  b o i l e r  ope ra t ion .  I n  i n su rance ,  t h e  

c o u r t s ,  t h e  Congress, t h e  s t a t e  l e g i s l a t o r e ,  and t h e  DI a l l  hnve s p e c i f i c  

responsibilities,nrticulated i n  formal  mandates. The DBI, on t h c  oLhcr 

hand, is n e s t l e d  n e a t l y  i n t o  a  wel l -def ined network (olmost o  I ~ i c r a r c l ~ y )  of 

c o n t r o l  agen t s  where mandates necd no t  be  made e x p l i c i t .  The o r l e n t a t i o n  

seems t o  be i n t e g r a t i v e  i n  t h e  l a t t e r  c a s e  nnd d i s t r i b u t i v e  (Wnlton and 

McKersie. 1965) i n  t h e  former case .  

'see Olson 's  (1965) d i s c u s s i o n  of t h e  d i f f i c u l t y  i n  o rgnn iz ing  
i n d u s t r i a l  i n t e r e s t s  among i n d u s t r i e s  w i th  many members. 



Surveillance capoc i ty  1s a  c r i t i c 0 1  i s s u e  f o r  both  agenc ie s ,  s i n c e  

t h e r e  a r e  many u n l t s  t o  inonitor and few re sources  t o  accomplish t h e  monitor- 

lng Losk. The s ~ ~ r v e i l l a ~ ~ c e  problem i s  aggravated by t h e  f a c t  t h o t  s u r v e i l -  

loncc i s  l abo r - in t ens ive  and r e q u i r e s  t e c l ~ n i c o l l y  t r a i n e d  personnel .  The 

D I  scems t o  hove been l e s s  e f f e c t i v e  i n  developing a l t e r n a t i v e  s t r a t e g i e s  

ond conf ron t ing  t h e  need f o r  i nc remen ta l  copac i ty  than t l ~ e  DBI (a l though 

Lhere a r e  some b a s i c  s i m i l a r i t i e s  i n  s t r a t e g i e s ) .  Both agenc ie s  d e l e g a t e  

s ~ l r v c i l l o n c e  Lo o t h e r s  ond d e c e n t r a l i z e  s u r v e i l l o n c e  t o  branch o f f i c e s .  

, Thc DBI hos c a l l s e e d  a  f a r  widcr spectrum of non-customer moni tors  than has  

Lhc D l .  The D I  consumer educa t ion  program may he lp  t o  c l o s e  t h e  gap i n  t h i s  

o reo ,  a s  would g r e a t e r  exploiLaLion of computer technology. 

One of t he  most common c r i t i c i s m s  of r egu la to ry  agenc ie s  i s  t h a t  they 

do not  have odequote o r  e a s i l y  invoked s a n c t i o n s  t o  ensu re  compliance. Th i s  

docs not  seem t o  be t h e  cose  i n  t h e  DBI o r  t h e  DI. Sanc t ions  a r e  d i v i s i b l e  

and s c l c c t i v e ,  r e l o t i v e l y  easy t o  a c t i v a t e  and opp l i cab le  a c r o s s  t h e  whole 

range of u n i t s  r egu la t ed .  The D I  seems much more l i m i t e d  i n  i ts s t a t u t o r y  

Fining o ~ ~ t l ~ o r l t y  but  has  much broader  ou t l i o r i t y  t o  i n t e r v e n e  i n  a  v i o l a t o r ' s  

opc ro t lons  and t o  s h u t  down d e f i n i t i v e l y  t h e s e  o p e r a t i o n s .  I n  t h e  c a s e  of 

both in su rance  regulation and b o i l e r  o p e r a t i o n ,  t h e  powerful i n fo rma l  

snnc t lon  of consumer awareness and adverse  p u b l i c i t y  is r a r e l y  used, nor  a r e  

Lhe Eormol sanctions f r equen t ly  invoked. At t h i s  s t a g e  of t h e  a n a l y s i s ,  we 

a r e  unable  t o  Lnterprct  t h e  reasons  f o r  such a  low l e v e l  of s anc t ion ing  

uc t lv lLy .  On t h e  one hand, t h e r e  could be l i t t l e  cause f o r  s a n c t i o n  (high 

c o m p l i a ~ ~ c e  r eod lnes s )  o r  s anc t ion ing  moy i n c u r  c o s t s  t o  t h e  agency which a r c  

not r e a d i l y  apporent .  

Compliance-readiness i n  t h e  two s e t t i n g s  p r e s e n t s  one of t h e  most 

i n t e r c s t i n g  comparisons o f  a l l  t h e  conceptual  c l u s t e r s .  While compliance- 

readiness appears  q ~ ~ i t e  high Ln t h e  in su rance  i n d u s t r y ,  i t  i s  q u i t e  mixed 

among d i f f e r e n t  segments of b o i l e r  u s e r s ,  compliance-readiness being 

l a r g e l y  a  func t ion  o f  economic c o s t .  

The main reoson f o r  t h e  p r e s e n t a t i o n  o f  c a s e s  was t o  tesL t h e  u t i l i t y  

of t h e  conceptual  framework. Now we must t u r n  t o  t h o t  i s s u e .  We be l l eve .  

f i r s t  of a l l ,  t h a t  t h e  u t i l i t y  o f  ou r  s o c i o l o g i c a l  fromework has  been more 

than adequate ly  demonstrated. The concepts  and conceptual  c l u s t e r s  have 

provided o  wide v a r i e t y  of a n a l y t i c a l  handlcs  by which t h e  r egu la to ry  pro- 

c e s s  can be meaningfully understood. Most of t h e  dimensions suggested ways 

of looking a t  t h e  r egu la to ry  p rocess  t h o t  hove n o t  been ompll f ied  i n  t h e  

l i t e r a t u r e .  The s o c i o l o g i c a l  p e r s p e c t i v e  employed i n  t h i s  a n a l y s i s  focuses  

more c l e a r l y  than i n  previous  r e sea rch  on t h e  wide v a r i e t y  of conLrol 

agen t s  imp l i ca t ed  i n  t h e  r e g u l a t o r y  p rocess ,  t h e  d i f f e r e n t i a l  power wl~lch 

t h e s e  agen t s  e x e r t  on t h e  r egu la t ed  i n d u s t r y ,  t h e  emergence o f  norms, sur-  

v e i l l a n c e ,  and s a n c t i o n  p rocesses ,  and t h e  f a c t o r s  involved i n  compliunce- 

r ead ines s .  We found t h o t  t h e s e  dimensions could be  app l i ed  i n  d i f f e r i n g  

s e t t i n g s  and t h a t ,  i n  most i n s t a n c e s ,  t h e  phenomenon observed l e n t  i t s e l f  

e a s i l y  t o  t h n t  a p p l i c a t i o n .  The fromework could be more valuable, I~owever, 

i f  i t  could  be  sugges t ive  o f  a  t h e o r e t i c a l  model of r egu lo to ry  behavior .  

We b e l i e v e ,  i n  f a c t ,  t h n t  t h i s  is t r u e ,  and we d i s c u s s  s u c l ~  a  model i n  t h e  

next  s e c t i o n .  

A  Complex Organizat ion Model of Regulatory Behavior 

In  an e a r l i e r  s e c t i o n ,  we orgued f o r  a  s o c i o l o g i c a l  oppronch t o  t h e  

i s s u e  of r e g u l a t i o n  i n  modern, democrat ic  s o c i e t y .  The l e g a l  p ro fe s s ion .  

economists,  and p o l i t i c a l  s c i e n t i s t s  have 011 addressed important  ques t ions  

posed by t h e  e x i s t e n c e  of r e g u l a t o r y  bureaus ,  but few l ~ a v e  oddressed more -. 
than a  sma l l  f r a c t i o n  o f  t h e  range of r egu lo to ry  phenomeno. I n  a d d i t i o n ,  

a  ma jo r i ty  of s t u d i e s  have focused on l a r g e  f e d e r a l ,  independent r egu lo to ry  

commissions o s  t h e  u n i t  of a n o l y s i s ,  and have overlooked a  wide v o r i e t y  of 



sLa te  r egu la to ry  bodlcs .  

We b e l i e v e  t h a t  ou r  s o c i o l o g l c a l  p e r s p e c t i v e  provides  an  important  

c o n t r i b u t i o n  t o  an  unders tanding of t h e  r e l a t i o n s h i p  between r e g u l a t i n g  

i n s t i t u t i o n s  and r egu la t ed  i n s t i t u t i o n s  a t  w l~a teve r  l e v e l  s o c i a l  c o n t r o l  is 

exe rc i sed .  

In t h i s  concluding s e c t i o n ,  we a t t empt  t o  l a y  o u t  i n  a  sys t ema t i c  

manner some t h e o r e t i c a l  no t ions  f o r  t h e  behavior  of r egu la to ry  bureaux which 

have bccn suggested by a n a l y s i s .  Readers f a m i l i a r  w i th  t h e  l i t e r a t u r e  on 

complex o r g a n i z a t i o n s  w i l l  recognize  t h a t  we hsvc drawn l i b e r a l l y  from 

Se lzn ick  (1949). March and Simon (1958), Cyer t  and March (1963), James 1). 

Thompson (1958. 1967). and Anthony Downs (1966). Our t h e o r e t i c a l  perspec- 

t i v e  is  expressed I n  a  s e r i e s  of axioms and theorems, proceeding from some 

elementary no t ions  o f  complex o r g a n i z a t i o n  t o  what we b e l i e v e  a r e  t h e  under- 

l y i n g  dynamics of t h e  r egu la to ry  process .  I n  some r e s p e c t s ,  t h e  s e r i e s  of I 

statements resembles a  Guttman s c a l e .  I f  t h e  r eade r  ag rees  w i th  any s t a t e -  i 
I 

ment l i s t e d ,  he o r  she  should be a b l e  t o  a g r e e  wi th  a l l  previous  s t a t emen t s .  I 
1Jhot may be termed t h e  complex o rgan iza t ion  approac l~  t o  regul.atory behavior ,  I 
then,  is  l a i d  ou t  below: I 
1. 1.1itentionnl c o n t r o l  agen t s  a r e  complex o rgan iza t ions .  I 
2. Complex o rgan iza t ions  a r e  embedded i n  environments con ta in ing  m u l t i p l e  

e lements .  I 
3. Environmental e lements  vary i n  t h e  degree  of power vis-a-vis  t h e  

o rgan iza t ion .  

4. Mul t ip le  e lements  t h a t  vary i n  power pose con t ingenc ie s  and cons t r a inLs  
f o r  t he  complex o rgon iza t lon .  I 

5. ConLingencies and consLraintv  c r e a t e  unce r to in ty  f o r  tlie o rgan iza t ion .  
? 

6. Complex organi z t ~ t i o n s  a r e  s u b J e c t  t o  norms of r a t i o n a l i t y .  

7. HaLional i ty  sugges t s  t h a t  complex o r g a n i z a t i o n s  w l l l  a t t empt  t o  i n c r e a s e  
Li~e degree  of c c r t a l n t y  i n  t l ~ e l r  environment and provide f o r  t h e i r  own 
perpeLllat Ion. 

8. The re fo re ,  InLcnt lonal  c o n t r o l  agen t s  viewed a s  complex o r g a n i z a t i o n s  
con bc c o n c e p L ~ ~ a l i z e d  a s  havlng a  l i f e  of Lheir own, independent of any 

one f o r c e  i n  t h e i r  environment y e t  s u b j e c t  t o  many Forces ,  o p e r a t i n g  
under norms o f  r a t i o n a l i t y ,  t h a t  s eek  t o  reduce unce r to in ty  posed by ,. 
m u l t i p l e  con t ingenc ie s  and c o n s t r a i n t s  of e lements  t h n t  vary  i n  t h e  
degree  o f  power they have vis-a-vis  t h e  o rgan iza t ion .  

9. Complex o r g a n i z a t i o n s  d e a l  w i th  con t ingenc ie s  and c o n s t r a i n t s  by 
a t t empt ing  t o  dec rease  t h e i r  dependence and i n c r e a s e  t h e i r  power 

10. A dec rease  of dependence and an i n c r e a s e  i n  power can be  nccomplished 
v i a  a  p o l i t i c a l  exchange p rocess .  

11. The p o l i t i c a l  exchange p rocess  between contending p a r t i e s  imp l i e s  
compromise t h a t  a t t empt s  t o  minimize t h e  degree  o f  a l i e n a t i o n  c i t h c r  
p a r t y  exper iences .  

12. S i d e  payments t o  contending p a r t i e s  is  t l ~ e  p r i n c i p l e  meclianism i n  t h e  
p o l i t i c a l  exchange p rocess .  

13. The e x t e n t  t o  which one b e n e f i t s  from s i d e  payments a f f e c t s  t h e  percep- 
t i o n  one has  r ega rd ing  t h e  e f f i c i e n c y  o f  c o n t r o l  agen t  behnvior .  

14. S i d e  payments vary wi th  t h e  s e v e r i t y  of p o t e n t i a l  c o n s t r a i n t  on t h e  
complex o rgan iza t ion .  

15.  Therefore ,  a d m i n i s t r a t i o n  of s i d e  payments w i l l  vary  end be perceived 
a s  being both  e f f i c i e n t  and i n e f f i c i e n t  f o r  t h e  r egu la to ry  process .  

16. S o c i a l ,  economic, and t echno lop icn l  (SET) change r e q u i r e  a d a p t a t i o n  by 
t h e  complex o rgan iza t ion .  

17. Complex o r g a n i z a t i o n s  a r e  v i a b l e  t o  tl ie e x t e n t  t h a t  they a r e  capab le  of 
adap t ing  t o  change. 

18.  Con t ro l  agen t s  wlio a r e  f l e x i b l e  i n  t h e i r  a b i l i t y  t o  adap t  t o  SET change 
w i l l  endure .  

19. Viable  c o n t r o l  agen t s  d i s t r i b u t e  s i d e  payments t o  va r ious  s e c t o r s  of 
s o c i e t y  s o  a s  t o  ennble  those  s e c t o r s  t o  adap t  t o  SET change. 

20. Viable  c o n t r o l  agen t s  c o n t r i b u t e  t o  t h e  func t ion ing  of s o c i e t y .  

21. Therefore ,  t o  unders tand t h e  s o c i a l  c o n t r o l  of i n s t i t u t i o n s ,  one U I I I S ~  

s t udy  t h e  exchange p rocesses  by which c o n t r o l  agen t s  l i n k  t a r g e t  
i n s t i t u t i o n s  wi th  s o c i e t y  a t  l a r g e  under c o n d i t i o n s  o f  r ap id  SET change. 

We b e l i e v e  t h a t  t h i s  approach t o  r e g u l a t i o n  responds t o  two fundamental 

c o n t r a d i c t i o n s  i n  tl ie l i t e r a t u r e  on r e g u l a t i o n  which o t h e r  d i s c i p l i n e s  have 

been unsuccess fu l  i n  r e so lv ing .  F i r s t ,  how does one e x p l a i n  t l ~ e  endur ing 

p e r s i s t e n c e  o f  r e g u l a t i o n  when i t s  behavior  has  been demonstrated a s  

i n e f f i c i e n t ?  Second, how does one e x p l a i n  t h e  manipula t ion o f  r egu la to ry  

i n s t i t u t i o n s  through p o l i t i c a l  p roces ses  when t h e  under lying premise of t h e l r  



c r e a t i o n  i s  supposed t o  be p o l l t i c a l  independence? Our two c a s e  s t u d i e s  

llave demonstrated t h a t  r e g u l a t i o n  i s  f u n c t l o n a l  and, i n  t h e  s e t t i n g s  s t u d i e d ,  

can be r e l a t i v e l y  e f f e c t i v e  ( see  I.owcntha1, 1978. f o r  a  d e t a l l e d  empi r i ca l  

i n v e s t i g a t i o n  of e f f e c t i v e n e s s  i n  i n su rance  r e g u l a t i o n ) .  That is, someone 

I s  nlwnys b e n e f i t t i n g  from r e g u l a t i o n s  and,  a s  a  r e s u l t ,  provides  t h e  

r egu la to ry  i n s t i t u t i o n  wi th  t h e  r e sources  r equ i r ed  f o r  i ts s u r v i v a l  and via-  

b i l i t y .  When adequate  b e n e f i t s  a r e  no t  provided,  s o c i e t y  w i l l  condemn t h e  

continued e x l s t e ~ i c e  of t h e  r egu la to ry  agen t ,  o r  any o r g a n i z a t i o n  f o r  t h a t  

ma t t e r .  It is  t h e  t a s k  of t h e  r egu la to ry  i n s t i t u t i o n  t o  understand t h e  

r e a l i t i e s  of t h e  enrivonment i n  whlch i t  i s  embedded and t o  adopt  a c t i v i t i e s  

t o  b r ing  i t  t o  Lerms w i t 1 1  t h a t  envlronmcnt.  The framework, t h e r e f o r e ,  subsumes 

-- bu t  does not  i gnore  -- t h e  t e n e t s  o f  c a p t u r e ,  p u b l i c  i n t e r e s t ,  and economic 

t l l eo r l e s  and provides  t l ~ e  i n t e g r a t i n g  mechanism by which t h e s e  p o i n t s  of view 
I 

can be accep tab le .  

We r e a l i z c ,  of cou r se ,  t h a t  both t h e  framework sod t h e  c a s e  s t u d i e s  

a r c  exp lo ra to ry  i n  n a t u r e  and w i l l  r e q u i r e  much f u r t h e r  e l a b o r a t i o n  be fo re  

displacing cap tu re ,  p u b l i c  i n t e r e s t ,  o r  economic t h e o r i e s  a s  t h e  dominant 
i I 
I 

models of regwlatory behavior .  Regulatory r e sea rch  is a n  important  need of 

new models, I~owevcr, because t h e  c u r r e n t  models a r e  narrowly focused and 

l l m i t e d  i n  t h e i r  explanatory a b i l i t y .  Yet t h e  i s s u e s  which r e g u l a t i o n  poses 

f o r  a  democrat ic  s o c l e t y  a r e  p r e s s i n g ,  and they demand a  more comprehensive 

response. I n  ou r  f u t u r e  r e sea rch ,  we hope t o  con t inue  t o  provide t h a t  

response. 

FICURE ONE 

SIMILARITIES AND CONTRASTS I N  CASE STUDIES 

Div i s ion  of Bo i l e r  In spec t ion  

Po lya rch ic ,  s t a b l e ,  intrastate 
interdependence,  dominnnt l i nk -  
age  is t e c h n i c a l  (Nat ional  
Board and ASME). 

C lea r ,  t e c h n i c a l l y  v i s i b l e .  
moderate consensus. pervasive .  
s t a b l e  (but  e a s i l y  upset  by 
t echno log ica l  chnnge), very  
c o n s i s t e n t  a p p l i c o t i o n ,  emerge 
i n  response t o  t cchno log ico l  
change. 

A wide range o f  p a r t i c i p a n t s ,  
performance becomes v i s i b l e  only  
i n  coaes  o f  v e s s e l  f a i l u r e .  

Revenue-producing buL low s t o t u s  
and low p r e s t i g e ;  high comple- 
men to r i ty ,  i m p l i c i t  d i v l s i o n  of 
l a b o r ,  some ove r l ap  ( p a r t i c u l a r -  
l y  w i th  regard t o  s u r v c i l l o n c e ) .  

Manufacture is technically 
complex, o p e r a t i o n  only  moder- 
a t e l y  complex; l a b o r  i n t e n s i v e .  
low c o s t  p e r  u n i t  monitored; 
s t r o t e g l e s  o f  d e l e g a t i o n  ( in su r -  
ance i n s p e c t o r s ,  f n c i l i t i e s  
i n spec to r s .  OSHA) and geogroph- 
i e a l  d e c e n t r a l i z a t i o n .  L i t t l e  
need f o r  u t i l i z a t i o n  of computer 
technology. L i t t l e  use  of in-  
formal mechanisms. 

De-ce r t i f i ca t ion ,  r e f u s a l  t o  
i s s u e  an o p e r a t i n g  l i c e n s e ,  and 
f i n e s  a r e  t h e  formal s a n c t i o n s .  
P ines ,  when used, a r e  minimized. 

Moderate compliance-readiness. 
r e l a t e d  t o  one-error  c h a r a c t e r  
of o p e r a t i o n s .  High economic 
c o s t ,  low o r g a n i z a t i o n a l  capn- 
c i t y ,  low perceived legi t lmncy 
f o r  some segments of u se r  
populat lon.  

C l u s t e r  

Context 

Norms 

Performance 
Curves 

Control  
Agents 

S u r v e i l l a n c e  
Capaci ty  

Sanc t ions  and 
I n c e n t i v e s  

Compliance- 
Readiness 

D iv i s ion  o f  In su rance  

Po lya rch ic ,  u n s t a b l e ,  i n t e r s t a t e  
in terdependence,  dominant l i nkage  
is p o l i t i c a l  ( s t a t e  l e g i s l a t u r e ) .  

C lea r ,  t e c h n i c a l l y  v i s i b l e ,  h igh 
consensus, pe rvas ive ,  uns t ab le ,  
moderately c o n s i s t e n t  i n  app l i -  
c a t i o n ,  evo lu t iona ry  i n  emergence. 

A  few g i a n t s  dominate t h e  indus- 
t r y .  performance i s  p r imar i ly  
f i n a n c i a l  ( a s s e t s ,  s u r p l u s ,  pre- 
mium revenue). 

Revenue-producing bu t  low s t a t u s  
and low p r e s t i g e .  moderate com- 
p l emen ta r i t y  w i th  o t h e r  agen t s ,  
e x p l i c i t  d i v i s i o n  of l a b o r .  
l i t t l e  ove r l ap .  

Techn ica l ly  complex, l a b o r  i n t en -  
s i v e ,  h igh c o s t  pe r  u n i t  moni- 
t o red ;  s t r a t e g i e s  o f  d e l e g a t i o n  
( t o  t h e  customer) and geographic  
decenLro l i za t ion  ( t o  expand 
capac i ty ) .  P o t e n t i a l  a d a p t a t i o n  
of computer technology.  Informal  
outweighs formal.  

Rel iance on formal  v s .  i n fo rma l  
s a n c t i o n s  ( f i n e s  and de - l i cens ing ) ,  
l i t t l e  u se  of s a n c t i o n s  o c t u a l l y  
made. Pub l i c  d i s c l o s u r e  is e f f e c t -  
Ive t h r e a t .  

lligh compliance-readiness. Low 
i d e o l o g i c a l  o r  economic c o s t ,  few 
rewards t o  n e g a t i v e  r e f e r e n c e  
groups, r e g u l a t o r  perceived a s  
l e g i  t ima te .  
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