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Executive Summary 

This  r e p o r t  i s  t h e  execu t ive  summary of a  2-year p r o j e c t  funded by t h e  

. N a t i o n a l  1 n s t i t u t e s . o f  Education (June, 1978 - September, 1980).  The primary 

purpose of t h e  p r o j e c t  was t o  i n q u i r e  i n t o  v a r i o u s  a s p e c t s  of expe r t  s o c i a l  

' s c i e n t i f i c  testimony i n  scho.01 desegrega t ion  l i t i g a t i o n .  The' c e n t r a l  method 

involved in t e rv i ews  w i t h  s o c i a l - s c i e n t i s t s  who ac t ed  a s  expe r t  w i tnes ses ,  

w i th  a t t o r n e y s ,  and w i t h  .Fede ra l  D i s t r i c t  Court - j u d g e s , i n  a  sample of t h e s e  

cases ,  It was assumed t h a t  f i r s t  hand conversa t ions  wi th  s c i e n t i s t s ,  a t t o r n e y s  

and judges involved wi th  t h e  u s e  of s o c i a l  s c i e n t i f i c  tes t imony,  would shed 

l i g h t  on scientist-aetorney-judge i n t e r a c t i o n s ,  and on t h e  problems arid 

o p p o r t u n i t i e s  of app l i ed  s o c i a l  s c i ence  i n  t h e  courtroom. 

The p r i ' nc ipa l  i n v e s t i g a t o r s  were Mark Chesler  and Joseph Sanders ,  jo ined  

by Debra Kalmuss. Other c o r e  personnel  inc luded  Pam House and Bet ty  Rankin- 

Widgeon. This  summary i s  a  b r i e f  i n t r o d u c t i o n  t o  a  much longer  f i n a l  r e p o r t ,  

. c u r r e n t l y  under completion. 

The p r o j e c t  had i t s  i n c e p t i o n  i n  a  s e r i e s  of conferences address,ed t o  

t h e  problems and r o l e s  of s o c i a l  s c i e n t i f i c  evidence i n  school  desegrega t ion  

cases .  The s c i e n t i s t s ,  a t t o r n e y s  and judges a t t e n d i n g  such e v e n t s w e r e  c l e a r  

and e loquen t ,  b u t ' o f t e n  t a lked  p a s t  one another .  D i f f e r e n t  a c t o r s  were concerned 

w i t h  d i f f e r e n t  i s s u e s  i n  t h e  process  of l i t i g a t i o n ,  and o f t e n  had d i f f e r e n t  no t ions  

of what c o n s t i t u t e d  "evidence", "good cour t  procedure",  "goals  of l i t i g a t i o n " ,  

e t c .  .The more we'checked, t h e  more. i t  became c l e a r  t h a t  t h e r e  was r e l a t i v e l y  

l i t t l e  d i r e c t  empi r i ca l  evidence from k e y  a c t o r s  o n ' t h e  u s e  of s o c i a l  s c i ence  

evidence i n  t h e  school  desegrega t ion  cour t  ca ses .  

Indeed t h e r e  werepr ior  i n v e s t i g a t i o n s  ... and t h e r e  was s u b s t a n t i a l  

commentary. One approach t o  s o c i a l  s c i ence  testimony i n  l i t i g a t i v e  proceedings 

. .  regard ing  school  desegrega t ion  has focussed on t h e  r e s e a r c h  i t s e l f .  -Varidus 

a t t empt s  have been made t o  conduct r e sea rch ,  o r  t o  ana lyze  and syn thes i ze  

. . o t h e r s '  r e sea rch  on i s s u e s  such a s : .  

t h e  ex t en t  and causes  of r e s i d e n t i a l  s eg rega t ion ,  
I t h e  r e l a t i o n s h i p  between r e s i d e n t i a l  s eg rega t ion  and school  

. . a t tendance  areas/boundari .es ,  
f h e  r e l a t i o n s h i p  between school  desegrega t ion  and r e s i d e n t i a l  
: p a t t e r n s  ( l o c a t i o n  o r  whi te  f l i g h t )  
t h e  e f f e c t  of s eg rega t ion  on minor i ty  s t u d e n t s  
t h e  a n a l y s i s  of s o c i a l  f a c t o r s  a s s o c i a t e d  w i t h  l e a r n i n g ,  

, 

t h e  r e l a t i o n s h i p  between desegrega t ion  and achievement s c o r e s  
- o r  o t h e r  school  outcomes . 



the existence of school practices harmful to desegregation, 
the role of school boards and officials in school segregation. 

The list .could be lengthened, as different scholars have proceeded with different 

notions of what might be relevant. 

A second approach to the general question of social scientific evidence 

in desegregation litigation has involved the review of desegregation court 

cases to assess what evidence.has been presented, and to review the quality 

or relevance of this evidence.. For the most' part, such research has been 

c0nducted.b~ le.gal scholars, and their emphasis has been upon the existence 

and use of evidence, rather than its production, synthesis or evaluation. 

A third approach has investigated the probable or actual impact of 

social scientific evidence on the court. Typically this has been done 

second-hand, by reading and analyzing court transcripts or written judicial - 
opinions. In some cases, judges writing these opinions have commented 

directly on the quality or utility of the evidence they heard. 

A fourth approach has been for scholars - legal or social scientific - 
to consider and elaborate the problems social scientists encounter in the 

courtroom. For the most part, these efforts have been conceptual rather than 

empirical in orientation, drawing on a long tradition in the sociology of 

knowledge to warn social scientists of certain pitfalls. 

While we are interested in. all these z.approaches, this study primarily 

deals with thefou~thset of problems and issues. We have been concerned 

with the role dilemmas scientists face in giving expert testimony, and with 

the ways in which they deal with the. potential conflict between scholarly 

norms and the legal-adversarial norms of the courtroom. Moreover, he have 

been concerned with the .ways in which scholars, attorneys and judges interact 

with one another around scientific evidence. In this executive summary, however, 

.we have not. attempted a systematic and complete explanation of'all the issues 

we have examined in the study. Rathe~ this summary reflects the central 

problems which-have engaged our interest thus far. .For instance, the 

discussion of social scientists concentrates on the dilemmas they face in 

giving court testimony, the discrepancies they anticipate and experience 

between social scientific and legal norms, and the degree to which these 

discrepancies create personal.discomfort or .role conflict. The d'iscussion 

'. of attorneys, on the other hand, reflects a different set of issues. While 

lawyers may anticipate and experience some conflict between scientific and 



: legal norms, the courtroom is their home. The role dilemmas and conflicts 

scholars £aced are not at the core 'of attorneys' relationship to social 

scientific testimony. For attorneys, a more central problem is .how to conceive 

of and use (and counter the 'use of) scientific expertise in the court. While ' 

we have done relatively.little with the judges' interviews, thus far, the 

summary includes a brief discussion of the ways in which witnesses and 

attorneys try to influence judicial decision-making, and judges' reactions 

to these strategies. 

In addition, we have looked at a set of issues involving the interactions 

among lawyers, scientific experts and judges. These issues include the 

preparation of the expert, cross-examination, lawyers', social scientists' 

and judges' perceptions of the characteristics of the credible witness, and all 

parties' judgements about the value of moving to a different method of using 

this evidence - a court-appointed panel of experts. 
All the material reported in this brief summary is treated in greater 

detail in the full final report. 

Methods and procedures 

In order to add to the existing literature on these topics, and to 

contribute to current dialogues regarding the role of social scientific 

testimony in school desegregation litigation, we elected to conduct a direct 

interview study of key actors in court cases where social scientific testimony 

was used. We reviewed all pupil desegregation cases active in Federal 

District Courts since 1970, and stratified these cases according to whether 

they occurred in: (1) the Northern-Western or Southern states; and (2) large 

cities or. small cities and to'wns. We felt this stratification was necessary 

because different legal and evidentiary issues arose in cases in different 

regions (de jure v. de facto arguments, timing of cases, questions of intent 

or outcome) and in school districts .of different sizes and civic boundaries 

(white flight and plan feasibility, metropolitanism, state and local culpability, 

etc. ) 
. . . 0 

These .cases also were screened to determine the ones' in which social 

scientists had appeared in court...as witnesses and subject to cross-examination. 

The tesultant pool contained 69 cases, and we finally selkcted 'from. this pool 

a sample of 17 for intensive. study. The sample was designed to maximize 

representation of cases from different regions and from citiesldistricts of 



different sizes. 

With this selection process completed, we reviewed court opinions, 

talked with key actors and otherwise attempted to build a list of scholars 

who testified in these cases,and of attorneys who litigated them for 

defense and plaintiff parties. We also utilized a snowball procedure to 

identify and include other scholars who had testified in any recent 

desegregation case, including those not in our sample. Thus, we broadened 

our sample of scholars, probably coming close to interviewing the entire 

universe of testifying scientists. Indeed, almost a year after concluding 

our interviews, we now know of ' about 10 scholar witnesses who we didn't 'try 

. . to interview because we missed them. 

Since many cases contained multiple.parties, and the parties themselves 

sometimes used several attorneys, we could not interview.al1 the lawyers 

who worked on each case. In choosing which attorneys to interview, we 

always included at least one from each of the major parties to the litigation: 

at least one school board (defendant) attorney and one plaintiff (civil rights 

group or government) attorney. Where there was more than one plaintiff or 

defense group in.the litigation (e.g. both the Justice Department and the 

NAACP, or school board and white parents' group) we interviewed at least 

one from each group. . The choice of which particular attorney to interview 

partly was guided by a desire to include those lawyers who played a critical 

role in litigation at the trial level, and who had worked with the scientific 

experts in preparing the case. 

Given the sensitive and o'ften controversial nature of the issues we 

were investigating, we elected to use a face-to-face interview format with 

informants. As interviewers, we made sure to ask our questions in a relatively 

systematic and standardized manner ..   he conversations themselves, however, 
were anything but standardized. Different attorneys, judges and scholars . 

had different prespectives and reactions to share; they also had different 

personal needs to share information and.experiences that sometimes were painful 

and distressing, .but always were intriguing and provocative. 

In total, we interviewed 83 social scientists, 70 attorneys and10 Federal 

District Court judges. Some .of the interviews kith social scientists were 

done'over.the telephone ( 6 ) ,  principally because of problems of their time 

availability and access'. Only two social scientists refused to be 'interviewed, 

although it is fair to say that perhaps 7 other interviews were done over 



r e s i s t a n c e  o r  w e r e  o the rwi se  t o o  scanty  t o  provide  much informat ion .  Despi te  

our  p re - se l ec t i on  c r i t e r i a ,  we discovered t h a t  some of t h e  s c h o l a r s  we 

in te rv iewed d i d  n o t  t -es t i f  y  a s  exper t  w i tnes se s  i n  - cou r t ;  they e i t h e r  r e f  used 

t o  t e s t i f y .  (8), o r .  a c t e d  i n  o t h e r  r o l e s  than -as  a  courtroom e x p e r t  ( 8 ) .  S ix  

a t t o r n e y s  r e fused  o r  w e r e  c o n s i s t e n t l y  unava i l ab l e  t o  be in te rv iewed,  and some 

o f - t h e  i n t e r v i e w s  wi th  a t ' to rneys  a l s o  were conducted' over  r e s i s t a n c e  o r  i n  a  

scant'y manner (18) .  Although t h e  t y p i c a l  in te rv , iews  wi th  lawyers  and 

s c i e n t i s t s  l a s t e d  an hour and a  -. h a l f ,  s e v e r a l  tu rned  i n t o  s ea rch ing  conversa t ions  
l a s t i n g  more. t han  3 hours .  F u l l - a n d  complete i n t e r v i e w s ,  they  w e r e  conducted 

wi th '  54 s c i e n t i s t s  and 52 lawyers ,  r ep re sen t ing  a good mix f rom p l a i n t i f f  and 

de fense  p a r t i e s .  

About h a l f  t h e  judges w e  t r i e d  t o  m e e t  w i th  r e fused  t o  be  interviewed.  

Some d i d n ' t  have t i m e  a v a i l a b l e ,  and o t h e r s  f e l t  it was i n a p p r o p r i a t e  f o r  them 

t o  d i s c u s s  t h e s e  c a s e s  ex  p a r t e .  Of t h o s e  10 w e  d i d  i n t e r v i e w ,  3 were 

q u i t e  b r i e f  o r  scan ty .  W e  were and a r e  sympathet ic  wi th  a l l  persons '  

d e c i s i o n s n o t t o  b e i n t e r v i e w e d , o r  t o  be  cadgey o r  c a u t i o u s  i n  t h e i r  

conve r sa t i ons  w i t h  us .  The c o n t r o v e r s i a l  n a t u r e  of school  desegrega t ion  

i s s u e s ,  t h e  p a r t i s a n  enviornoment w i th in  which t h e  courtroom u s e  of app l i ed  

s o c i a l  s c f e n c e  occu r s ,  and t h e  dangers of b reaches  of c o n f i d e n t i a l i t y  s u r e l y  

mi t i ga t ed  a g a i n s t  f r e e  and open d i scus s ions .  

We asked. s c i e n t i s t s ,  a t t o r n e y s  and judges some d i f f e r e n t  ques t i ons ,  

because,  t h e i r  r o l e s  i n  t h e s e  c a s e s  were q u i t e  d i f f e r e n t .  But t h e  ques t i ons  

w e  addressed t o  a l l  t h e s e  a c t o r s  cen te red  around some common themes: 

what i s  deseg rega t ion  school  a l l  about ,  . . 

what a r e  t h e  key l e g a l  i s s u e s  i n  t h e  l i t i g a t i o n ,  
what .was your r o l e  i n  t h e  l i t i g a t i o n ,  , .  

how d i d  you manage your r o l e ,  
how d i d  y o u ' p r e p a r e  f o r  t h e  case ,  
what was t h e  courtroom exper ience  l i k e  f o r  you, 
how d i d  you d e a l  wi th  -opposing a t t o r n e y s  o r  w i tnes se s ,  
what. impact d i d  s o c i a l  s c i e n t i f i c  testimony have i n  t h i s  ca se ,  
what should be t h e  r o l e  of s c i e n t i f i c  t es t imony,  
what c o n f l i c t s  d i d  you exper ience  i n  c o u r t .  

. In  a d d i t i o n  t o  i n t e rv i ews  wi th  key a c t o r s  i n  t h e s e  c a s e s ,  we a l s o  read . 

some t r a n s c r i p t s '  of e x p e r t  ' tes t imony and c ros s ' examina t ion ,  some a p e l l a t e  

b r i e f s ,  summary arguements,  and j u d i c i a l  o r d e r s  and op in ions .  The iri ter- .  

views' w i th  a c t o r s  r e p r e s e n t  t h e  c o r e  of unique d a t a  f o r  our  s t u d y ,  and these  

o t h e r  m a t e r i a l s  a r e  used i n  t h e  a n a l y s i s  and r e p o r t  a s  backup and i l l u s t r a t i v e  

m a t e r i a l .  -. - 
-. 



. . 

In analyzing these data, we often used extended interview material to ' 

describe courtroom dynamics and to give. re.aders a "feel" for various actors' 

experiences 'and strategies. 1n add5tion, we used data in this format to 

conduct - qualitative, analyses that illuminated and extracted central themes in . . 

the court.rdom management of these public controversies. We also carefulIy 

coded phrases' and.ideas expressed in the interviews.in order to categorize 

attorneys and scientists on various dimensions. With such categorization, 

we were.able to.conduct quantitative analyses that explored differences 

among scholars or attorneys, and then between them, on selected issues. As 

will be clear later in this report, for some analytic purposes we looked at 

data from all persons in the sample; for other purposes we only analyzed 

data from people who had granted full and complete interviews. 

Some data were analyzed in order to clarify within group differences. 

For instance, within the group of scholars, we examined differences in how 

plaintiff witnesses and defense witnesses responded to various issues, or 

how they selected from among competing roles and normative standards 

(scientific v. legal-adversarial). Other data were analyzed in order to 

clarify between group differences. For instance, we compared the ways 

lawyers and scholars experienced or evaluated certain testimony or styles of 

witnessing. And finally, some data were analyzed in order to - triangulate any 

and' all groups' perceptions of key issues. For instance, in trying to under- 

stand the criteria for a good witness-or the relevance of a panel as a 

mechanism for providing scholarly.testimony, we brought all groups' perceptions 
. . 

to bear on the problem. 

Findings about key actors and roles 

.In this section of the summary report we discuss some findings relevant to 

each of the three groups.of actors. 

Social Scientists. -Our experiences and readings regarding the use of scholars 

and scholarly research in school 'desegregation settings led us to conceptualize 

the following dilemmas fac'ing most applied social scientists: 

1.' Political dilemmas.:' How does one manage the demands from and 
loyalties to competing interest groups when doing applied .. 

work involving multi-party conflict? When most of the' 
scholarly reference group appears to be on "one side" of a 

. .conflict, what are the implications of being on the "other 
side"? 



2.  Psychologica l  dilemmas: How does one d e a l  wi th  f e e l i n g s  of 
depa r t i ng  from t h e  p o t e n t i a l l y  i n t e r n a l i z e d  norms of one ' s  
p r o f e s s i o n  and w i t h  t h e  nega t ive  l a b e l l i n g  a s s o c i a t e d ' w i t h  
such p r a c t i c e ?  How does one c r e a t e  o r  f i n d  an  a l t e r n a t i v e  
r e f e r e n c e  group t o  provide  suppor t  f o r  app l i ed  e f f o r t s ?  

3 .  Career  dilemmas: How do s c h o l a r s  engaged i n  app l i ed  e f f o r t s  
o b t a i n  o r  ma in t a in  appointments i n  t h e i r  academic d i c i p l i n e s  
and departments?  How do s c h o l a r s  l o c a t e d  i n  p r o f e s s i o n a l  o r  
app l i ed  s choo l s  o r  departments  ma in t a in  l eg i t imacy  w i t h  
t h e i r  d i s c i p l i n a r y  co l leagues?  How do app l i ed  s c h o l a r s  g e t  
in format ion  about  a l t e r n a t i v e  r o l e  concept ions  and s t a b l e  
a l t e r n a t i v e  c a r e e r s ?  

4. S k i l l  dilemmas: How does one a c q u i r e  t h e  s k i l l s  necessary  
f o r  v a r i o u s  k inds  of app l i ed  r e s e a r c h  and a c t i o n ?  How 
does one move beyond gene ra t i ng  knowledge t o  communicating 
i t  e f f e c t i v e l y  w i t h  l a y  people ,  t o  u t i l i z i n g  i t  o r  t o  
f a c i l i t a t i n g  o t h e r s '  u t i l i z a t i o n ?  

Not a l l  s c h o l a r s  a t t empt ing  t o  apply t h e i r  knowledge i n  desegrega t ion  s i t u a t i o n s  

expe r i ence  t h e s e  dilemmas i n  equa l  regard .  . There i s ,  i n  f a c t ,  a  wide' v a r i e t y  of 

a p p l i e d  r o l e s  c u r r e n t l y p l a y e d  by s c h o l a r s ,  and g i v i n g  courtroom testimony i s .  , 

. . 

only one of them. Scholars  a l s o  p re sen t  f i n d i n g s  t o  groups of educa to r s ,  consu l t  

w i t h  s choo l  managers, d e s i g n  desegrega t ion  p l a n s ,  t e ach  t e a c h e r s  t o  teach  d i f f e r e n t l y , -  

e v a l u a t e  desegrega t ion  programs, o rganize  mino r i t y  groups: t o  cha l l enge  sChool 

l e a d e r s ,  conduct  r e s e a r c h  on innova t ive  e f f o r t s ;  and s o  on. D i f f e r e n t  

r o l e s  encounter  t h e s e  dilemmas d i f f e r e n t l y .  The shape and i n t e n s i t y  of t h e s e  

dilemmas va ry  a long  w i t h  t h e  n a t u r e  of t h e  a p p l i e d  s c i e n t i f i c  e f f o r t  ( i . e .  

r e sea rche r s '  gene ra t i ng  s c i e n t i f i c  knowledge t o  s e r v e  t h e  "publ ic  good" probably 

a r e  faced  w i t h  l e s s  e x p l i c i t  and i n t e n s e ,  dilemmas than those  t r y i n g  t o  advance 

t h e  p a r t i s a n  i n t e r e s t s  of .  a  p a r t i c u l a r  p a r t y  i n  a  pub l i c  con t rove r sy ) .  
' 

P r e s e n t a t i o n  of tes t imony i n  cou r t  c e r t a i n l y  cha l lenges  some e x i s t i n g  norms 

of . t h e  s o c i a l  s c i e n t i f i c  community.. Scho la r s  appear ing  , a s -  expert-witnes .ses  

have e l e c t e d  t o  work o u t s i d e  o f . t h e  academic s e t t i n g ,  and e n t e r  i n t o  t h e  

r e s o l u t i o n  of a  community cont roversy .  Floreover, i n  most courtroom appearances 

they  are r equ i r ed  (whether they e l e c t  t o  o r  n o t )  t o  appear  on beha l f  on one 

p a r t y  t o  a  m ~ l t i - ~ a r t ~  cont roversy .  Thus, they encounter  p o l i t i c a l  dilemmas: 

r e g a r d l e s s  of t h e i r  own commitment t o  n e u t r a l i t y ,  t h e  o b j e c t i v e  s i t u a t i o n  i n  which 

they  f i n d  themselves i s  f r a u g h t  w i t h  p o l i t i c a l  c o n f l i c t  between p l a i n t i f f  and 

defenge p a r t i e s .  S u b j e c t i v e  r e s o l u t i o n s  of t h i s  co ' n f l i c t  may lead  some t o  

adhere  t o  norms of s c i e n t i f i c  n e u t r a l i t y  even w i t h i n  t h e  a d v e r s a r i a l  a r ena  of 
-- 



t h e  courtroom. Others  may s t r i k e  a  ba rga in  between norms of advocacy and 

n e u t r a l i t y ;  s t i l l  o t h e r s  may a c t  f o r t h r i g h t l y  a s  an advocate  of t h e i r  p a r t y  o r  

of t h e  l o c a l  p l a n  f o r  de seg rega t ion  o r  non-desegregation. 

The i n s t i t u t i o n a l  framew,ork of t h e  courtroom a s  an  a d v e r s a r i a l  a r ena  l e d  

u s  t o  ask  t h e  fo l lowing  ques t i ons -  about s c h o l a r  w i tnes se s :  

1.' Did exp 'er ts  a n t i c i p a t e  d i s c r epanc i e s  between s c i e n t i f i c n o r m s  
and l e g a l  a d v e r s a r i a l  norms? I f  ye s ,  what a r e  some examples 
of thes.e a n t i c i p a t e d  d i s c r epanc i e s?  . 

2.   id' e x p e r t s  a c t u a l l y  exper ience  such d i s c r e p a n c i e s  when they ' 

t e s t i f i e d  i n  cou r t ? , ,  I f  ye s ,  wha't a r e  some examples of. t he se  
. exper iences?  

3 .  Did e x p e r t s  who experienced such d i s c r e p a n c i e s  r e p o r t  t e n s i o n ,  
. . discomfor t  o r  c o n f l i c t  ( r o l e  c o n f l i c t ) ?  

The s t anda rds  f o r  " t r u t h " ,  "evidence" and proper  behavior  a r e  n o t  n e c e s s a r i l y  t h e  

same i n  t h e  courtroom (where l e g a l - a d v e r s a r i a l  norms p r e v a i l )  a s  i n  t h e  academic 

s e t t i n g  (where s o c i a l  s c i e n t i f i c  norms p r e v a i l ) .  W e  wondered whether s c h o l a r s  

a n t i c i p a t e d  t h e s e  d i f f e r e n c e s , a s  w e l l  a s  a  need t o  choose among competing norms 

and r o l e s .  Moreover, even i f  they  a n t i c i p a t e d  d i s c r e p a n c i e s ,  t h a t  d i d  no t  mean 

they would a c t u a l l y  exper ience  o r  encounter  them i n  t h e  courtroom. What were 

t h e i r  a c t u a l  exper iences?  

Also, we wondered what happened i f  and when s c h o l a r s  d i d  exper ience  such 

. d i s c r e p a n c i e s  i n  cou r t .  Did they  f e e l  dihcomfor.t and- t e n s i o n  - t h e  i n d i c a t o r s .  of 

r o l e  c o n f l i c t  - o r  n o t ?  Not everyone who exper iences  d i s c r e p a n t  o r  appa ren t ly  

incompat ib le  r o l e  demands f e e l s  uncomfortable o r  i n  c o n f l i c t .  It i s  p o s s i b l e  t o  

f e e l  re.laxed and a t  e a s e  i n  such circumstances;  i t  a l s o  i s  p o s s i b l e  t o  organize  

o r  i n t e r p r e t  o n e ' s  exper ience  i n  ways t h a t  avoid ;  overco+e, o r  r e s o l v e  p o t e n t i a l  . 

conf l i c t  . 
The d a t a  i n d i c a t e  t h a t  most s c h o l a r s  d i d  a n t i c i p a t e  i n c o m p a t i b l i t i e s  o r  

d i s c r e p a n c i e s  between t h e i r  s c h o l a r l y  r o l e  and t h e  demands of t h e  w i tnes s  r o l e .  

Moreover, 90% of  t h e  -exper t  w i tnes se s  who a c t u a l l y  t e s t i f i e d  r epo r t ed  t h a t  they 

experienced t h i s  i n c o m p a t i b i l i t y  . . i n  t h e  courtroom. I n t e r e s t i n g l y ,  they r epo r t ed  

exper ienc ing  fewer i n c o m p a t i b i l i t i e s  o r  d i s c r e p a n c i e s  than they a n t i c i p a t e d ,  .bu t  

t h e  exper ience  was widespread neve r the l e s s .  Some examples of t h e s e  s c h o l a r s '  
' 

exper iences  w i t h  normative d i s c r epanc i e s  a r e  noted i n  t h e  fo l lowing  e x e r p t s  from 

t h e i r '  i n t e r v i e w s  : - 



I d id  not  p re sen t  opposing evidence i n  cou r t  a s  I would with.  an 
academic audience.  It was okay, because i t  wasn ' t  my job t o  do 
t h a t .  I t  was t h e  job of t h e  cross-examining a t t o r n e y  t o  i d e n t i f y  
and ques t ion  me about t h e  evidence. - .  

I would say  th ings  on t h e  wi tness  s t and  t h a t  i n  my r e a l  l i f e  I 
was no t  q u i t e  as s u r e  o f .  But I was n o t  engaged i n  a  p r o f e s s o r i a l  
dialogue..  I was i n  t h e  r o l e  of an expe r t  and a n . e x p e r t  i s  j u s t  
no t  unsure.  YOU omit a l l  t he  q u a l i f i c a t i o n s  one would g ive  i n  
t h e  classroom o r  wi th  c o l l e a g u e s . .  This  i s  a d i f f e r e n t  a rena ,  
you don ' t  do t h a t  he re .  

What about  r o l e  c o n f l i c t ?  A s  t a b l e  1 i n d i c a t e s ,  'over ha l f  (52%) .of t he  

expe r t  w i tnes ses  who experienced such d i sc repanc ie s  r epo r t ed  - no r o l e  c o n f l i c t  a t  

a l l .  .Twenty t h r e e  percent  repor ted .  t h a t  a l l '  t h e  d i s c r e p a n c i e s  they encouniered . 

involved c o n f l i c t  f o r  them. Twenty s i x  pe rcen t  i n d i c a t e d  t h a t  they s6metimes f e l t  
. . 

c o n f l i c t  when exper ienc ing  . t hese  d i sc repanc ie s ,  and sometimes d i d n ' t .  

Table  1: The e x t e n t  t o  which normative d i sc repanc ie s  involved r o l e  c o n f l i c t  
f o r  Lxpert-wi t nes ses  

Discrepancies  Discrepancies  Discrepancies  
never involved sometimes involved always involved 
c o n f l i c t  con£ l i c t  c o n f l i c t  

52% 26% % of Informants  23% 
. . .  

Some examples of t h e  k inds  of r o l e  c o n f l i c t  expe r t  w i tnes ses  f e l t  i n  t h e s e  s i t u a t i o n s  

a r e  e l i c i t e d  i n  t h e  in t e rv i ews  a s  fol lows:  

I d i d  no t  . f e e l  good ' i n  t h e  X ca se ,  because I had pushed my d a t a  
beyond i t s  l i m i t s  because of t h e  a d v e r s a r i a l  p re s su re s  of t h e  
courtroom. 

I always exper ience  a  c e r t a i n  amount of t ens ion  i n  t h e  process  of . 
t e s t i f y i n g .  The c o n f l i c t  occurs  between whether I am t e s t i f y i n g  
f o r  t h e  people  who h i r e d  me o r  whether I am a se rvan t  of t h e  cou r t  
and am simply supposed t o  answer ques t ions ,  and however ' t h e  que's t i o n s  

.come up, t h e  answers w i l l  f a l l  a s  they w i l l .  

Given s t r o n g  evidence,  about t h e  i n c o m p a t i b i l i t y  and c o n f l i c t  between l ega l -  

adversa i r ia l  norms and s o c i a l  s c i e n t i f i c  norms i n  the- conduct of exper t  w i tnes s ing ,  

we t r i e d  t o  understand how s c h o l a r s  decided which normative s t a n c e  t o  t a k e ,  o r  

what niix.of s t a n c e s  t o  a c t  on. In te rv iews  were coded 'for informants '  s ta tements  

. a b o u t  t h e i r  courtroom behavior ,  and t h e s e  s t a t emen t s  were ca tegor ized  i n t o  those  

r e f l e c t i n g  adherence t o  socia.1 s c i e n t i f i c  norms and those  r e f l e c t i n g  adherence 

t o  l e g a l - a d v e r s a r i a l  norms. Examples of s p e c i f i c  behaviors  coded i n  t h e  s o c i a l  

s c i e n t i f i c  ca tegory  inc lude :  ' 



1. Telling the whole truth and not omitting evidence that 
might harm one's side. 

2. Qualifying statements in terms of generalizability, degree 
of -certainty and the degree to which they are based on 
established social science knowledge. 

3. Constraining one's testimony to one's area of expertise. 
4: Constraining one's testimony to hard facts or data. 
5. Securing approval from one's lawyers to adhere to one or 

more of the above norms in court, before agreeing to 
testify or while formulating one's testimony. 

The following reported behaviors were coded as reflecting legal-adversr~.rial norms: 

1. Volunteering only the part of the.truth that supports one's. : 

side.. \. 

2. ~rni t ting opposing evidence. 
3. Omitting mention of problems or flaws in one's data. 
4. Scanning 'the data and selectively:.presenting.:-the portion . 

that most strongly supports one's side. 
5: Not fully qualifying' one's statements. 
6. Presenting opinions'or positions'before one feels all 

the research on the issue is in. 
7. ~n'cluding statements that are not based on social 

science research or .data. 
' 8. Attempting to dodge questions, score points or .impeach 

whatever points the opposing attorneys raise in cross- 
examinat ion. 

An index score of each informant's comments about his or her behavior was computed, 

and Table 2 presents the resultant distribution of their normative stances. The 

table indicates that more than half the informants were totally consistent in 

their approach (36% were totally social scientific and 24% totally legal- 

adversarial). Moreover, about half (52%) the informants could be identified 

'as primarily -social scientific, because 75% or more of their statements .fell in 

.that category; while 34% could be identified asprimarilylegal-adversarial. 

Table 2: Expert-witnesses'. Adoption of Social Scientific 
or Legal-Adversarial Norms 

Percent of Reported ~ehaviors' Indicating ~ d o ~ t i o n  of Social Science 
(Legal-Adversarial) Norms 

100% 75-99% 50-74% 24-49% 1-25% 0% 
. . Social Social . 

Science . ' Science 
(0% Legal- (100% Legal- 
Adversarial) Adversarial) 

% of 
Respondents 36% 16% 10% 



It appea r s  t h a t  t hose  s c h o l a r s  who e l e c t e d  a ,  l e g a l - a d v e r s a r i a l  s t a n c e  i n  cou r t  

experienced ' less r o l e  c o n f l i c t  than  those  s c h o l a r s  who e l e c t e d  a  s o c i a l .  s c i e n t i f i c  

s t a n c e .  The f a c t o r s '  i n f l u e n c i n g  t h i s  r e l a t i o n s h i p  a r e  m u l t i p l e ,  and a r e  explored 

i n  t h e  fo l lowing  pages ,  a s  w e l l  a s  i n  more d e t a i l  i n  t h e  f u l l e r  r e p o r t .  However, 

an  o v e r r i d i n g  i s s u e  seems t o  be  t h e  g e n e r a l  s i t u a t i o n a l  p r e s s  of t h e  courtroom. 

Regard less  of scho ' la rs ' , t ra in ing  and ~ lo rma l  p r o f e s s i o n a l  p r a c t i c e ,  t h e  courtroom is  

s t r u c t u r e d  i n  a  manner t h a t  suppor t s  and encourages l e g a l - a d v e r s a r i a l  norms. A s  a  

result, . t h e  most comfortable  a c t o r s  i n  c o u r t  were t h o s e  -who_-abided by_--legal--- . -. . .. . .- -. - 

a d v e r s a r i a l  norms. However, s c h o l a r s  who e l e c t e d  a  s o c i a l  s 'cience s t a n c e  

i n  c o u r t  d i d  n o t  u n i v e r s i a l l y  -exper ience  r o l e  c o n f l i c t :  a  number of t'hese expe r t s  

a l s o  r epo r t ed  no c o d f l i c t .  I n  t h i s  con tex t  we r a i s e  t h e  q u e s t i o n  of whether t h e  

courtroom i s  r e a l l y  q u i t e  as a d v e r s a r i a l  a s  p r ev ious ly  imagined a n d  whether some 

of t h e  r o o t s  of such c o n f l i c t  l i e  i n  t h e  academy i t s e l f  

Another kind of c o n f l i c t  many s .cholars  r epo r t ed  i s  r e l a t e d  t o  d i s p a r i t y  between 

t h e i r  oxm p o l i t i c a l  s t a n c e  and t h a t  of t h e  p a r t y  f o r  whom they t e s t i f i e d  (pa r ty  
. - .- -- 

c o n f l i c t ) .  Th i s  p o l i t i c a l  c o n f l i c t  appeared t o  be  p r e v a l e n t  among wi tnesses  

t e s t i f y i n g  f o r  defendant  school  boards ,  bu t  n o t  among s c h o l a r s  t e s t i f y i n g  f o r  

p l a i n t i f f  c i v i l  r i g h t s  groups. Over t h r e e  t i m e s  as-many defense  a s ' p l a i n t i f f  

s c h o l a r s  mentioned such c o n f l i c t  (62% v.  14%) .  The fo l lowing  comments from 

defense  e x p e r t s  i l l u s t r a t e  t h e s e  f e e l i n g s .  

There was some sense  of i d e o l o g i c a l  c o n f l i c t  because I had 
always i d e n t i f i e d  myself a s  a  l i b e r a l  and I was t e s t i f y i n g  
on beha l f  of school  boards who w e r e ' g e n e r a l l y  po in ted  , t o  a s  
c u l p r i t s  i n  t h e s e  t h i n g s .  

I was i n  c o n f l i c t . b e c a u s e  t h e  p a r t y  on t h e  o t h e r  s i d e  was. 
t h e  NUCP and I had been a  member of t h a t  o r g a n i z a t i o n .  I 
f e l t  t h e r e  bu t  f o r  t h e  g race  of evidence go I ,  on t h e '  o t h e r  . 

s i d e .  And i t  was d i s c o n c e r t i n g  ... I approached i t  w i t h  
t r e p i d a t i o n  because of my l i b e r a l  l e a r n i n g s .  

These defense  e x p e r t s  d e s c r i b e d t h e i r  own p o l i t i c a l  s t a n c e  a s  s i m i l a r  t o  t h a t  of 

1i .bera . l .and p r o - c i v i l  r i g h t s  p l a i n t i f f  groups,  and they  l a b e l l e d  s choo l  boards a s  

conse rva t ive .  The d i s p a r i t y '  between t h e i r  own p o l i t i c a l  o r i e n t a t i o n ,  and t h e  one 

they  a s c r i b e d t o  t h e  p a r t y  they r ep re sen t ed  was t h e  sou rce  of t h e i r ' p o l i t i c a l  o r - p a r t y  

con£ l i c t  . 
I n  a  s i m i l a r  v e i n ,  some p l a i n t i f f  w i tnes se s  who d i d ' n o t  accep t  t h e  t r a d i t i o n a l  

l i b e r a l  frame o f '  desegregat i 'on a l s o  experienced such p a r t y  c o n f l i c t ,  a l though n o t  

w i t h  , the  i n t e n s i t y  a s  t h e  de fense  w i tnes se s . .  
-- . -- - 



School desegregation is from my perspective .extra-ordinarily 
complex and fraught with ambiguities. Whether it's beneficial, 

. the conditions .under whichit can be beneficial, .whether these 
conditions can be realized, in simple terms, whether it's'a 
good or.bad thing, I can't answer that. The schoo.1 board isn't 
the side I generally favor in school desegregation cases. But 
<he government side isn't something I can enthusiastically 
support either. . . 

Another variant .of political conflict stemmed from.the discrepancy between one's 

courtroom stance and the general political stance of one's profession and professional 

colleagues (professional conflict). It emerged when witnesses felt their colleagues 

disapproved of their party affiliation and expressed that disapproval in material 

and status sanctions. Obviously this scenario presented,scholars with career as 

well-as political dilemas. Why should party affiliation be a source of sanction 

within the academic community? One explanation is that the academy's aggregate 

trend toward liberal political -attitudes creates a norm or implicit assumption of 

"liberalness." Several scholars have noted that pressure, censorship and suppression 

all have been applied toacademicswhose work is not consistent with the assumed 

liberal posture of the academic community. . . 

Admittedly, our o'nly route to analyzing these feelings is through scholars' 

self-reported perceptions or anticipations of the consequences of their acts. 

Although' these may be self-serving commentaries, they increase our understanding 

of the larger academy's role in the partisan politics of. courtroom and community. 

As might be expected, the data indicate professional conflict was substantially 

more prevalent (71% v. 14%) among defense experts than among plaintiff experts. 

If defense experts where uncomfortable with, or anticipated, career costs 

for their particular party affiliations, how did they deal with these political 

conflicts? Why did they testify in the face of these apparentpressures? Some 

defense experts stressed "hi.gher order justifications" that overrode the dis- 

comfort and'costs associat,ed with their party.role. For instance, the professional 

.obligations to.disseminate data neutrally and to use data to inform public policy 

were reported as encouraging action without regard to partisan considerations or , - 
consequences. Other defense experts differentiated the particular parties of the 

case(s) from the general liberal classification of school desegregation litigants. 

For instance, they distinguished the school boards for whom they tes ti£ ied from 

the larger category of conservative and racist defendants, and they distinguished 

. the plaintiffs in their . . particular case from the general.category of liberal and 

pro-civil rights groups. 



~xpert witnesses thus reported a number of dilemmas and conflicts involved .in 

the provision.of court testimony. In thgs brief section we have summarized.two 

of these issues: (1) p~ychological dilemmas and role conflicts associated with 

incompatiblities between social scientific and legal-adversarial norms, and; 

(2) political'dilemmas and conflicts associated with the alignments of various 

parties in 'a case, and with one's scholarly community 0.r referent group. 

Attorneys. Conversations with attorneys indicateda more strategic view of the.use 

of social science evidence, and a greater comfort with the appropriateness, of the. . . 

adversarial situation to acheive truth and resolve community problems. A number 

of at,torney~. however, suggested that the desegregation cases really were "not 

justiciable", and shduld not besetcled in the courtfoom. The problem of an 

appropriate arena-for resolving cultural or political conflict in the'community 

was a central theme in the attorneys' interviews. 

Plaintiff and defendant attorneys used social science testimony quite differently. 

For instance, most experts at the violation stage of a trial were employed by the 

plaintiffs. Table 3 indicates that in the 17 cases in our core sample, plaintiffs 

used fourteen different experts at the violation stage while defendants used only 

five. Moreover,counting individuals substantially underestimated this difference, 

because a few plaintiff witnesses testified in numerous cases, while defense 

, . witnesses.rarely testified in more than one or. two cases. If we count person- 

appearances rather than persons we find there have been approximately 33 person- 

appearances for plaintiff experts and only 7 person-appearances for defendant 

.experts. Finally if we use cases- as the unit of analysis, in.11 of the 17 cases. 

plaintiffs presented experts at violation, while defendants presented experts 
* 

in only three. 

Table 3: Plaintiff and Defendant use of Academic Experts at 
Violation in Seventeen Cases. 

plaintiff Defendant 

Numb,er.of Different Experts 14 5 

 umber of person-appearances by Experts 3 3 .  " . 7 ' 

Number of Cases in JJhich Experts Appeared 11 3 
. - -- -- - - - - - - . -_. -. . .. _ .. . .-- -- . 

*In the remaining 3 cases no experts were presented at the violation stage; they 
appea.red only at remedy. At the violation stage of a trial the key questions . 

usually are whether a constitutional principle was violated and, if so, by.whom. 
At. the remedy stage the key questions are what shall we do to correct this violation 
(and its impact). 



. Why were p l a i n t i f f  lawyers  s o  much more . l i k e l y  than  de fense  lawyers  t o .  use academic 

s o c i a l  s c i e n t i s t s  a t  t h e  v i o l a t i o n  s t a g e ?  F i r s t ,  p l a i n t i f f s  had e a s i e r  and 'b roader  

a c c e s s  t o  e x p e r t s .  Second, p l a i n t i f f  and defense  lawyers  had d i f f e r i n g  concept ions 

of t h e  l i t i g a t i o n ,  which caused them t o  eva lua t e  t h e  u t i l i t y  o f e x p e r t s q u i t e  d i f f e r e n t l y .  

- Defense lawyers  r e p o r t e d  i t  was r e l a t i v e l y  d i f f i c u l t  t o  f i n d  s o c i a l  s c i e n t i s t s  \ 
\ 

w i l l i n g  t o  t e s t i f y  f o r  t h e i r  s i d e .  Theyperceived a  b i a s  w i t h i n  t h e  academic 

community;,which r e s u l t e d  i n  h igh  c o s t s  t o  any academica l ly  based e x p e r t  w i l l i n g  t o  

t e s t i f y  f o r  a  s choo l  board.  They mentioned occas ions  i n  which bo th  prominent and 

lesser known e x p e r t s  r e fused  t o  t e s t i f y ,  due t o  t h e i r  f e a r  of i t s  e f f e c t s  on 

. . c o l l e g i a l  a s s o c i a t i o n s  o r  j o b . p r o s p e c t s .  According t o  one lawyer f o r  t h e  defense:  

(Expert  X) was one of t h e  few people  who would be  w i l l i n g  t o  t a l k  
t o  u s  even though we were on t h e  'wrong s i d e ' .  I t ' s  no t  f a s h i o n i b l e  
t o  be  defending  t h e s e  l a w s u i t s .  I t ' s  f a s h i o n a b l e  t o  be  on t h e  o t h e r  
s i d e .  A f t e r  t a l k i n g  t o  one o r  two of t h e  l o c a l  s o c i o l o g i s t s ,  w e  d id  
n o t  f i n d  somebody who would go along wi th  u s .  W e  would f i n d  people  
who, because of pee r  p r e s s u r e ,  d i d  no t  want t o  t e s t i f y  f o r  t h e  defendant  
r e g a r d l e s s  of what t h e  f a c t s  w e r e  o r  anyth ing  e lse . . .  

Th i s  pe rcep t ion  of t h e  s o c i a l  s c i e n t i f i c  community's i n t e r n a l  p r e s s u r e s  i s  q u i t e  

c o n s i s t e n t  w i t h  earlier comments' by defense  s c h o l a r s  concerning t h e i r  a n t i c i p a t e d  

o r  a c t u a l  p r o f e s s i o n a l  c o n f l i c t s .  

I n  a d d i t i o n ,  p l a i n t i f f  lawyers  over t h e  y e a r s  have developed a  cadre  of " repea t  

p l a y e r s H  who t e s t i f y  i n  many.cases:  t hus  they d i d  n o t  always have t o  r e p e a t  t h e  

d i f f i c u l t  taSk of de te rmin ing  what each s o c i a l  s c i e n t i s t  had t o  o f f e r  and then 

p repa r ing  him o r  h e r  f o r  t h e  w i tnes s  s t and .  Defense lawyers ,  on t h e . o t h e r  hand, 

o f t e n  s t a r t e d  from s c r a t c h  i n  each t r i a l ,  a t t empt ing  t o  r e c r u i t  a  person  wi th  whom 
. . 

they had never  worked. I n  r e c e n t  y e a r s  t h i s  d i f f e r e n c e  has  narrowed,and i n  a  few 

c a s e s  a  wel l -organized r e p e a t  team.of expe r t s  has  a p p e a r e d ' f o r  each s i d e .  D i f f e r e n t i a l  

exper ' ience w i t h  t h e  deseg rega t ion  ca se s ,  and w i t h  s o c i a l  s c i e n t i s t s  i n  p a r t i c u l a r ,  
\ 

had another  e z f e c t .  The de fense  lawyer may n o t  have b e e n . s u r e  e x a c t l y  what testimony 

h e  o r  she wanted. I t  t a k e s  t i m e  t o  understand t h e  f u l l  p o t e n t i a l s  w i t h i n  a  body 

of law and t h e  ways i n  which. s o c i a l  s c i ence  tes t imony may. prove u s e f u l .  Dqfense 

1awyers;who may be  l o c a l  g e n e r a l i s t s  without  c i v i l  r i g h t s  exper ience ,  o f t e n  had 

l i m i t e d  t i m e  f o r  r e f l e c t i o n  and c ~ n c e ~ t u a l i z a t i o n ' o f  t h e s e  p a r ' t i c u l a r  a s p e c t s  of 

t h e  law and '  of t h e  s choo l  boa rd ' s  p o s i t i o n  and s t r a t e g y .  

The second unique a s p e c t  of s o c i a l  s c i e n c e  tes t imony a t  t h e  v i o l a t i o n  s t a g e  is 

t h a t  most of t h e  ev idence  was no t  d i r e c t l y  r e l e v a n t  t o  whether o r  no t  t h e  scho.01 

board had i n t e n t i o n a l l y  segrega ted  s t u d e n t s  on account of r ace .  ' I n  southern  c a s e s ,  
--. 



the existence of statutes and constitutional provision requiring dual school systems 

was proof of this point. In northern cases, however, the state government usually 

had no such provisions (or had none for 60 years or more), and there was no 

announced policy of segregation by school boards. In the absence of admissions of 

segregative purpose, plaintiffs had to provide testimony which examined the acts 

of a school board and imputed to them both a segregative purpose and effect. However, 

while this may be the evidentiary issue on which such cases might turn, almost none 

of this evidence came from social scientists. Of all the scholars we interviewed who 

testified at violation, only two testified to.the segregative purposes and effects 

of diacrete school board actions. Rather, most testimony appeared. to address the 

educational and psychological consequences of school segregation and desegregation, 

'andithenature and causes/effects of residential segregation. - The latter issue was 

only indirectly and generally relevant to the probative issues. 

What then were attorneys' intents and foci in using scholarly testimony? 

~lainti£f. attorneys indicated two strategies for the use of scientific expertise: 

(1) undermining the defense, and (2) educatingIpersuading the judge. The first . 

. strategy developed when plaintiff attorneys anticipated that board lawyers would 
J 

contend that officials actions were in pursuit of a racially neutral neighborhood , 

school policy. Testimony about housing segregation'undermined this defense because 

it established the context (of institutional racism) within which even "neutral" 

acts took on racial meking and impact. For instance: 

Part of the reason we need to use these people is to anticipate 
the defense. The defense generally has very little to say other 
than "they haven'tdone it". So, part of what we present with 
social scientific testimony is "the board of realtors have done 
it", "the governor's office has done it". If everyone else has . 
done it, how can it be reasonable that in the same time frame 
the educational institution wasn't doing it. It's a tactic to 
beat them before they can even come in and say it. 

The second rationale for using scientific experts was to sensitize the judgeto 

the general state of race relations in ~merica. This enlightenment, approach to 

scientific influence on policy making did not need to be,directly probative to be 

both educational and persuasive. 
. . 

Defense attorneys'were principally concerned with defending against allegations 

or proof of discrete .and inrentional acts of school board segregation. Moreover, 

they generally did not have an agenda of broadly educating the judge to new (or old) 

realities of race relations in'the United States. Thus, defense attorneys shared 

neither of these'plaintiff attorneys' rationales for using social scientific 
. . 



' e x p e r t i s e  i n  c o u r t .  When they  d i d  use  s c i e n t i s t s  a t  t h e  v i o l a t i o n  s t a g e  o f ' a  

t r i a l ,  t h e  r a t i d n a l e  appeared t o  be t o  counter  t h e  " c r e d i b i l i t y  gap" c r e a t e d  by 

s e v e r a l  renowned s o c i a l  s c i e n t i s t s  appearing f o r  t h e  p l a i n t i f f  p a r t y .  A t  t h e  

remedy s t a g e ,  an i n c r e a s i n g  number of defense  w i tnes se s  sought  . t o  demonstrate  t h a t  

a  de seg rega t ion  p l a n  i s  n e i t h e r  e f f e c t i v e  ( i n  e q u a l i z i n g  educa t iona l  outcomes) 

nor  . f e a s i b l e  ( i n  terms o£ mixing r a c e s  i n  an i n c r e a s i n l g l y  mino r i t y  s choo l  system).  

Judges. A s  i n d i c a t e d ' , e a r l i e r ,  roughly h a l f  t h e  judges w e  wished t o  i n t e r v i e w .  

.were n o t  a v a i l a b l e  o r  r e fused  t o  be in te rv iewed.  ~ h k  s e v e r a l  t h a t  we d id  speak 

w i t h  were, n e v e r t h e l e s s ,  q u i t e  h e l p f u l .  A s  judges d e a l t  w i t h  deseg rega t ion ,  

they were subj .ect  t o  a  v a r i e t y  of s p e c i f i c  a t t empt s  t o  i n f l u e n c e  them, t o  d i r e c t  t h e i r  

d e c i s i o n  i n  one o r  ano the r  d i r e c t i o n . ,  The d a t a  i n d i c a t e  t h a t ' l i t i g a n t s  ( p l a i n t i f f  

and de fense ) ,  l o c a l  community groups,  e l i t e s ,  f r i e n d s  and ne ighbors ,  f e l l o w  judges 

and other 's ,  used v a r i o u s  s t r a t e g i e s  t o  i n f l u e n c e  t h e  outcome of t h e s e  desegregat ion-  

r e l a t e d  cont rovers ' i es ;  

One i n f l u e n c e  s t r a t e g y  t h a t  i s  r e l a t i v e l y  i n v i s i b l e  o r  cove r t  occurs  when 

. judges c o l l a b o r a t e  w i t h  p l a i n t i f f s .  o r  defendants  because of (and through)  prev ious ly  

e x i s t i n g  commitments, a s s o c i a t i o n s ,  and/or  i d e n t i f i c a t i o n s .  Sometimes t h i s '  p rocess  

of c o l l a b o r a t i o n  i s  consc ious  and d e l i b e r a t e ;  a t  o t h e r  t imes  i t  is  unconscious,  and 

r e s u l t s  from common backgrounds, common i n t e r e s t  group a s s o c i a t i o n s  o r  s i m i l a r  

i d e o l o g i e s .  I n  t h e  course  of l i t i g a t i o n ,  s t e p s  were taken  whereby t h e  judge ' s  

p r ev ious ly  e x i s t i n g  views w e r e  s t rengthened  and ac ted  on i n  c o u r t .  For i n s t a n c e ,  

a s p a r t  of t h e  p r e v a i l i n g  e l i t e  of t h e  l o c a l  community, judges ga thered  toge the r  

w i t h  o t h e r  members of t h e  e l i t e  a t  t h e  apex of t h e  community's e d u c a t i o n a l ,  human 

s e r v i c e ,  s o c i a l  c o n t r o l ,  p o l i t i c a l ,  i n d u s t r i a l  and f i n a n c i a l  systems. These 

g a t h e r i n g s  may have been'enhanced by overlapping membership i n  v a r i o u s  c i v i c  

o r g a n i z a t i o n s  o r  & c i a 1  groups ,  such a s  country c lubs .  Local  foundat ions  o r  

governmental agenc i e s  a l s o  planned even t s  a t  which judges and a t t o r n e y s ,  and o t h e r  

e l i t e s , d i s c u s s e d  .ways i n  which s o c i a l ' p e a c e  and p rog re s s  could be  maintained i n  

t h e i r  community. I n  a more o v e r t l y . p a r t i s a n  manner, c i v i l  r i g h t s  groups o r  t h e i r  

governmental a l l i e s  have c r e a t e d  conferences  which brought t oge the r  judges, .  a t t o r n e y s  

and s o c i a l  s c i e n t i s t s  t o  " d i s ~ u s s ' . ~  .dese@egat ion- re la ted  i s s u e s ' a n d  concerns.  

Genera l ly  t h e s e  conferences.  were "stacked" w i t h  pro-desegregat ion personnel .  

Defense a t t o r n e y s ,  s choo l  board o f f i c i a l s  and n a t i o n a l  groups opposed t o  de- . 

' seg rega t ion  l i t i g a t i o n  a l s o  may have c a l l e d  "educat ional"  conferences  t o  s h a r e  

t h e i r  views and i d e a s ,  and p o t e n t i a l l y  t o  c r e a t e  t h e  b a s i s .  of '  a .  col1aborat iv .e  

r e l a t i o n s h i p .  



The s t r a t e g y  of e x e r t i n g  i n f l u e n c e  through c o l l a b o r a t i o n  g e n e r a l l y  focusses  

on ways t o  s t r e n g t h e n  judges '  p r e - ex i s t i ng  views. P re -ex i s t i ng  views a l s o  may be  

a l t e r e d  through p e r ~ o n a l  conversion.  ~ i i s  i n f l u e n c e  s t r a t e g y  a t t empt s  t o  change 

a  j u d g e ' s  vie" of t h e  l o c a l  s i t u a t i o n ,  o r  of t h e  ev idence  f o r  v i o l a t i o n  o r  remedial  

m a t t e r s ,  o r  of t h e  r e l a t i v e  r ank ing .  of va r ious  f a c t o r s  o r  v a r i a b l e s  i n  a '  case .  

Conversion r e f e r s  t o  t h e  process  ' o f  bo th  r a t i o n a l  (cogni t . ive)  and emotional  

( a f f e c t i v e )  changes i n  views which occur  a s  a  func t ion  of educa t ion  (re-educat ion)  

o r  enl ightenment .  It can a f f e c t  a  new world view, a  new concept ion of f a c t u a l  

i na t t e r s ,  o r  a  new n o t i o n  of cause and e f f e c t  r e l a t i o n s  i n  complex .soc ia l  s i t u a t i o n s .  

S e v e r a l  judges i n d i c a t e d  t h a t  s o c i a l  s c i e n t i f i c  e x p e r t i s e  d e l i v e r e d  i n  t h e  r i g h t  

manner was very  pe r suas ive  i n ' t h e s e  r ega rds :  

I thought  s eg rega t ion  was an i n c i d e n t a l  q u e s t i o n  u n t i l  I began 
t o  l e a r n  something about i t  from t h e  tes t imony.  I n  f a c t ,  t h e  
s choo l s  were s t i l l  badly ,  w e l l  almost completely,  segrega ted .  
It w a s  t h e s e  f a c t s ,  no t  op in ions ,  t h a t  were impor tan t .  It 
took s e v e r a l  months of s tudying  t o  recognize  t h a t ,  a s  f a r  a s  
r a c e  was concerned, a l l  t h e s e  t h i n g s  took p l a c e  w i t h  t h e  a c t i o n  

- of t h e  s t a t e ,  county,  c i t y ,  s choo l  board and f e d e r a l  a u t h o r i t i e s .  

I t h i n k  i t s  t r u e '  ( t h a t  p a r t  of t h e i r  j ob  i s  educa t ing  t h e  judge) .  
Of cou r se  b lacks  have suf ' fered some sys temat ic  and i n s t i t u t i o n a l i z e d  

. . r a c i a l  animus. I f  you had someone on t h e  bench who doesn ' t  have 
t h i s  kind of knowledge, I would want t o  make s u r e  i f  I were 
p l a i n t i f f ' s  counse l  i n  an important  c a s e  l i k e  t h i s  t h a t  t h e  
judge i s  thoroughly fam' i l i a r  wi th  r a c i a l  problems i n  a  l a r g e  
c i t y .  

Another s t r a t e g y . t o  i n f l u e n c e  t h e  j u d i c i a l  d e c i s i o n  i s  coe rc ion ,  an a t tempt  t o  

a l t e r  behavior  r a t h e r  ' than  views. Ce r t a in ly  t h e r e  a r e  l i m i t s  t.o t h e  u se  of 

c o e r c i v e  t a c t i c s .  w i t h  regard  t o  t h e  f e d e r a l  j u d i c i a r y :  judges '  power, t h e i r  power 

t o  s t r i .ke  back, t h e i r  i n s u l a t i o n ,  and t h e i r  l i f e t i m e  appointment a l l  m i t i g a t e  

a g a i n s t  t h i s  s t r a t e g y .  However', i t  i s  c l e a r  t h a t  coe rc ion  has ' been  used and could 

b e  s u c a e s s f u l  f o r  p l a i n t i f f  o r  defendant  i n t e r e s t s .  Some coe rc ive  t a c t i c s  were 

l e g i t i m a t e d  w i t h i n  t h e  j u d i c a l .  s t r u c t u r e :  they inc luded  r e c u s a l s  , and s u c c e s s f u l  

appea l s  and reviews. Thus, i n  some c a s e s  t h e  Supreme Court o r  C i r c u i t  Courts  of 

Appeals over ru led  a  D i s t r i c t  Court Judge,  and r equ i r ed  h i m . t o  r e w r i t e  h i s  o rde r  t o  

r e s u l t  i n  a  d i f f e r e n t  s ense  of v i o l a t i o n  o r  a  d i f f e r e n t  remedy. I n  a d d i t i o n ,  

s o c i a l  coerc ion  may have occurred when people  i n  t h e  l o c a l  community took a c t i o n  

. . aga ins t  a  judge who made, o r  was about  t o  make, an  unpopular dec i s ion .  Seve ra l  of . 
.- - - 



' t h e ' j u d g e s  w e  spoke wi th  d i s cus sed  ways i n  which t h e i r  former f r i e n d s  and ne ighbors  

o s t r a c i z e d  them and t h e i r  f a m i l i e s .  Moreover, l o c a l  s t r a n g e r s  sometimes made 

t h r e a t e n i n g  phone c a l l s ,  de sec ra t ed  t h e i r  r e s i d e n c e s ,  and o the rwi se .ha ra s sed , and  

at tempted t o  coerce . them.  

F indings  about  key courtroom i s s u e s .  

I n  a d d i t i o n  t o  our  a n a l y s i s  of t h e  exper iences  of v a r i o u s  a c t o r s ,  w e  

i n v e s t i g a t e d  how t h e s e  a c t o r s  viewed a  number-of common i s s u e s  o r  phenomena i n  

t h e  process  of s choo l  desegrega t ion ,  l i t i g a t i o n .  
~. 

Prep 'arat ion f o r  tes t imony.  How d i d  a t t o r n e y s  know. (o r  ensu re )  t h a t  t h e  testimony 

t h e i r  w i tnes se s  gave would be  r e l e v a n t  t o  t h e i r  case?  Would i t  a i d  t h e  c a s e  i'nstead 

of d e s t r o y i n g  i t ? .  How d i d  a  s c h o l a r  f i n d  ou t  what was expected of h e r  o r  him? 

How d i d  s / h e  l e a r n  how t o  a i d  h e r  o r h i s  p a r t y , ' i n s t e a d  of making i t  more vu lnerab le?  

No a t t o r n e y  who h a d c a r e f u l l y  , cons t ruc ted  a  c a s e  wished t o  j eopa rd i ze  i t  b y . u s i n g  

unknown s c i e n t i s t s  g-iving.unknown test imony i n  incompetent ways. By t h e s a m e  

token,  no s c i e n t i s t .  wanted t o  p a r t i c i p a t e  i n  a  scene  i n  which he o r  s h e  f e l t  and 
. . .. . 

a c t e d  inadequate ly  and was  humi l i a t ed .  Thus, a  pe r iod  of mutual p r epa ra t i on  was 

neces sa ry .  How d i d  a t t o r n e y s  and wi tnes se s  p repa re  f o r  e x p e r t  w i tnes s ing?  . , 

Attorneys  and s c i e n t i s t s  i d e n t i f i e d  t h r e e  major o b j e c t i v e s  of p r e p a r a t i o n  f o r  

tes t imony:  psychologica l ,  s t r a t e g i c ,  and f a c t u a l .  Psychologica l  p r e p a r a t i o n  

involved f a m i l i a r i z i n g  e x p e r t s  w i t h  t h e  n a t u r e  of t h e  courtroom and t h e  a d v e r s a r i a l  

p roces s  and t h e i r  own r o l e  requi rements .  A lawyer and a  s c h o l a r  commented on t h i s  

form of p r e p a r a t i o n ,  r e s p e c t i v e l y :  

I t ' s  a  ma t t e r  of p r epa r ing  them f o r  what t h e  p roces s  is ,  and then 
g iv ing  them techniques  t h a t  a s s u r e  t h e i r  s u r v i v a l  and s u r v i v a l  a s  
a  whole person w i t h i n  t h e  con tex t .  

Espec i a l l y  i n  t h e  beginning (my lawyer) would t r y  t o  e x p l a i n  
t h e  r u l e s  of evidence and my freedoms and l a c k  of freedoms when 
I ' m  on t h e  s t and .  I n  e f f e c t ,  he  would t r a i n  m e  i n  t h e  process  
of be ing  a  w i t n e s s ,  which I needed i n  t h e  beginning.  . . 

s t r a t e g i c  p r e p a r a t i o n c o n s i s t e d  of d f scus s ions  o r  n e g o t i a t i o n s  between lawyers  
. . 

and e x p e r t s  a b o u t  t h e  theory  of t h e  c a s e  and/or  t h e  n a t u r e  of t h e  testimony t o  

b e  o f f e r e d .  

I was involved i n  oversee ing ,  adv i s ing  and c o n s u l t i n g  on what k inds  
of d a t a  t o  g e t ,  how t o  p u t  t h e  d a t a  t oge the r .  W e  had l o t s  of 
s e s s i o n s  on what k inds  of l e g a l  i s s u e s  d i d  they want t o  make and 
then  w e  looked a t  what k inds  of d a t a  were a v a i l a b l e .  



'There a r e  a  number .of i s s u e s  i n  school  deseg rega t ion  ca se s  t h a t  
lawyers  d o n ' t  see . t h a t  a good exper t  ought t o  see. I f  an expe r t  
is  worth h i s  o r  h e r  s a l t  i n  any kind of l i t i g a t i o n ,  they ought 
t o  be  a b l e  t o  p o i n t  o u t  a r e a s  t h a t  lawyers  can cover  i n  l e g a l  
t ems. 

W e  n e g o t i a t e .  The lawyers  say  h e r e ' s  t h e  p o i n t s  w e  would l i k e  t o  
make. We.are looking f o r  an expe r t  w i tnes s  who would speak t o  t h i s  
k ind  of tes t imony.  I say ,  "Well, I c a n ' g o  t h i s  way- bu t  I c a n ' t  go ' 

t h a t  way." It i s  v e r y  honest  and s t r a igh t - fo rward .  The. lawyers  
. understand about  r o l e s  p r e t t y  we l l .  

. . F a c t u a l  p r e p a r a t i o n  o f t e n  occuired a s  p a r t  of t h e s e  s t r a t e g i c  negot ia t . ions :  

i t  involved  lawyers  educat ing.  e x p e r t s  about t h e  l e g a l  i s sues .  and l o c a l  s p e c i f i c s  of 

t h e  c a s e  and s c h o l a r s  making s u r e  they knew t h e i r  own and r e l a t e d  work. A s  lawyers 

no ted  r ega rd ing  s c h o l a r s :  

Make s u r e  he  i s  j u s t  a s  f a m i l i a r  a s  h e  can p o s s i b l y  be  w i th  
t h e  s choo l  d i s t r i c t  because t h a t  i s  one t h i n g  t h a t  school  
board people  o f t e n  dwel l  on, i s  t h a t  t h i s  person  is  an out- 
s i d e r ,  r i g h t ?  So he  has  t o  be  a s  f a m i l i a r  a s  p o s s i b l e  w i t h  
t h e  school  d i s t r i c t .  The Court w i l l  t a k e  an oppor tun i ty  
t o  d i s a l l o w  an e x p e r t ' s  testimony on t h a t  b a s i s .  

S i m i l a r l y ,  lawyers  prepared  themselves f a c t u a x l y  f o r  t h e i r  wi tnesses :  

W e  reviewed e x t e n s i v e l y  every t h ing  they had p rev ious ly  w r i t  t en .  

W e  would make s u r e  t h a t  w e  understand (our  e x p e r t ' s )  e x h i b i t s  
and t h e  g e n e r a l  p r i n c i p l e s  behind t h e  r e sea rch .  

I n  a d d i t i o n  t o  p rov id ing  va r ious  k inds  of adv ice ,  lawyers  proceede'd wi th  

p r e p a r a t i o n  of t h e i r , w i t n e s s e s  according t o  o t h e r  techniques .  Some a t t o r n e y s  

gave t h e i r  p r o s p e c t i v e w i t n e s s e s  t r a n s c r i p t s  of o t h e r  w i tnes se s '  depos i t i ons  o r  

cop ie s  of cou r t  tes t imony.  Other s cho la r s  s a t  i n  t h e  courtroom t o  hear  expe r t  

t es t imony,  l e a r n i n g  from f i r s t  hand observa t ions  what they might encounter .  I n  

a d d i t i o n ,  some s c i e n t i s t s  r epo r t ed  they t a lked  t o  t h e i r  co l l eagues  who had t e s t i f i e d ,  

and asked them what i t  was l i k e  i n  t h e  courtroom. E f f o r t s  t o  ro le -p lay  t h e  

a c t u a l  t e s t i f y i n g  s c e n a r i o  a l s o . w e r e  r epo r t ed  by s e v e r a l  s c h o l a r s  and a t t o r n e y s .  
-- - 

'The 'conduct of cross-examination. Most e x p e r t s  and a t t o r n e y s .  perce ived  t h e  

b a s i c  purpose 'o f  cross-examinat ion i n  p a r t i s a n  o r  a d v e r s a r i a l  terms: t o  he lp  

win t h e  ca se .  Some r e l a t ' ed  t h i s  theme t o  t h e  l e g a l  p rocess  df ach iev ing  " t ru th" ;  

.by t h e  important  j u d i c i a l  review of e a c h ' s i d e ' s  b e s t  c a se .  I n  gene ra l ,  t h e  

major s t r a t e g y  a t t o r n e y s  u t i l i z e d  i n  t h e  . e f f o r t  was an  a t t empt  t o  d i s c r e d i t  

t h e  expert-witness .  A s  s e v e r a l  s c h o l a r s  and a t . to rneys  no ted :  



The oppo.s i t ion ' s  f i r s t  s t e p  i s  t o  d i s c r e d i t  t h e  so-ca l led  e x p e r t ,  
t o  g e t '  him t o  t r a p  and d i s c r e d i t  himself .  

. . 

The purpose of t h e  cross-examination i s  t o  des t roy  t h e  c r e d i b i l i t y  
. of t h e  w i tnes s .  

The lawyers a r e  t r y i n g  t o  make you look  bad and less competent than  
. you a r e .  They w i l l  t r y  and make you c o n t r a d i c t  y o u r s e l f ,  and w i l l  

t r y  .to d i s ' c r e d i t  you pe r sona l ly  i f  they cannot  d i s c r e d i t  your s o c i a l  . ' 

s c i e n c e  d a t a , o r  tes t imony.  

I n  t h e  longer  f i n a l  r e p o r t ,  we ana lyze  c o u r t  t r a n s c r i p t s  which demonstrate  

t h e  ways i n  which cross-examining a t t o r n e y s  used t h e  fo l lowing  s p e c i f i c  t a c t i c s  

t o , c h a l l e n g e  wi tnes se s '  c r e d i b i l i t y .  

cha l l eng ing  wi tnes se s '  academic c r e d e n t i a l s  
. . cha l l eng ing  wi tnes se s '  l o c a l l y  r e l e v a n t  e x p e r t i s e  

implying s p e c i a l  i n t e r e s t s  i n  t h e  c a s e  
implying b i a s  i n  pe r sona l  views 

. s e a r c h i n g  f o r  admissions of l eg i t imacy  of opposing views 
exposing c o n t r a d i c t i o n s  o r  e r r o r s  i n  tes t imony 

What i s  a  good wi tnes s?  The b a s i s  of a  good w i t n e s s  i s  one who is ,  o r  who appears ,  

c r e d i b l e  i n  cou r t .  Two major c a t e g o r i e s  of a t t r i b u t e s  o r  r o l e  behavior  s tood ou t  

i n  t h e  r e p o r t s  of s c h o l a r s ,  a t t o r n e y s  and judges:  ' e x p e r t i s e ,  o r  m a t t e r s  o f  t e c h n i c a l  

knowledge; and expe r tnes s ,  o r  s k i l l s  and t a c t i c s  of p r e s e n t a t i o n .  Some of . t he  

s p e c i f i c  a t t r i b u t e s  o r  behaviors  noted i n  each of t h e s e  major c a t e g o r i e s  a r e  

p re sen t ed  i n  Table  4. 

Table  4: C h a r a c t e r i s t i c s , o f  a Good Witness ,  a s  r epo r t ed  by a t t o r n e y s  
and s c h o l a r s  

Expe r t i s e  

Have good c r e d e n t i a l s  
Have good da t a / expe r i ence  
Know t h e  l o c a l  a r e a  

Expertness  

Communicate c l e a r l y / s p e c i f i c a l l y  
Don't u se  ja rgon  o r  h igh iy  t e c h n i c a l  m a t e r i a l s .  
Stay w i t h i n  a r e a  of e x p e r t i s e  
Admit- ignorance o r  weakness* 
Don't be  a d v e r s a r i a l  
Maintain i n t e g r i t y  
Don't g e t  r a t t l e d  o r , h e s i t a n t  
B e  cour teous  and d r e s s  n i c e  
Respond t o  q u e s t i o n s  



. -' The g r e a t e s t  d i £ f i c u l t y  i n  m a t t e r s  of e x p e r t i s e  was s o c i a l  s c i e n t i s t s '  l a c k  of 

knowledge about t h e  l o c a l  a rea .  Scholars  o f t e n  were .unprepared i n  t h i s  a r e a  

.because t h e i r  e x p e r t i s e  and r e p u t a t i o n  g e n e r a l l y  w e r e ' b u i l t  on p r e c i s e l y  t h e  

r e v e r s e  c r i t e r i o n  -7 t h e  a b i l i t y  t o  c r e a t e  more g e n e r a l i z a b l e  and a b s t r a c t  

knowledge from v a r i o u s  d a t a  sets. Aside from t h i s  d i f f e r e n c e ,  a t t o r n e y s  f o r  both 

par t ' i es  -genera l ly  screened t h e i r  e x p e r t s  c a r e f u l l y  f o r  t h e i r  ' t e c h n i c a l  q u a l i f i c a t i o n s ,  

c r e d e n t i a l s  and r e p u t a t i o n .  Thus, much of t h e .  v a r i a t i o n  i n  w i tnes se s  pe r t a ined  

t o  ma t t e r s  of s t y l e  o'r performance ( expe r tnes s ) .  The a r b i t e r  of t h e s e  cons ide ra t i ons  

was t h e  judge, t o  whom t h e  w i t n e s s  must appea l .  Judges commented on some of t h e  

f a c t o r s  noted above. . . 

I j u s t  wasn ' t  impressed w i t h  t h e  evidence g e n e r a l l y  because i t s  
i n  such a  h y p o t h e t i c a l  form, and we ' re  t a l k i n g  about  " i f  t h i s "  
and " i f  t ha t " .  Maybe I d i d n ' t  understand i t  a s  w e l l  as I should ,  
bu t  I thought I understood i t  and I j u s t  thought  t h e  whole i d e a  
c r ea t ed  t oo  much u n c e r t a i n t y ,  and I j u s t  wasn ' t  impressed w i t h  
t h e  evidence. 

C r e d i b i l i t y  comes from a  balanced approach. Where every answer 
suppor t s  t h e  person who h i r e d  ( t h e  e x p e r t ) ,  you g e t  su spec t .  

The ones who weren ' t  good wi tnes se s  were . t h e  ones who obviously 
r e fused  t o  cons ide r  t h e  p o s s i b i l i t y  t h a t  they  may be  wrong i n  
t h e i r  conc lus ions ,  t h a t '  t h e i r  d a t a  base  i s  wrong, o r  t h a t  the-  
p a r t i c u l a r  f a c t o r  they  a r e  cons ider ing  i s  wrong. 

On some occas ions ,  judges c l e a r l y  were i n t r i g u e d  by t h e  w i t n e s s ,  and engaged h e r  

o r  him i n  extended conve r sa t i ons  and ques t ionning  f r o m . t h e  bench. Witnesses 

enjoyed t h e s e  encoun te r s , . and  o f t e n  f e l t  " l i s t e n e d  to"  i n  ways t h a t  aff i rmed 

t h e i r  e x p e r t i s e  and s t a t u s .  Learning t o  d e a l  w i t h  t h e s e  i s s u e s  i n  e f f e c t i v e  

w i tnes s ing  he lped .  s c h o l a r s  r e s o l v e  some of t h e  s k i l l  dilemmas r e f e r r e d  t o  

e a r l i e r .  

What about a  pane l?  T h e  problems of p a r t y  w i tnes s ing  were f e l t  by some a s  a  

de t r imen t  t o  e f f e c t i v e  s c h o l a r l y  i npu t  and j u d i c i a l  cons ide ra t i on .  This  a d v e r s a r i a l  

was seen  a s  bo th  a p p r d p r i a t e  and advantageous by o t h e r s .  Recent ly ,  

, i n c r e a s i n g  a t t e n t i o n  h a s  been given t o  a l t e r n a t i v e  procedures  f o r  t h e  i n t r o d u c t i o n  

. o f  s o c i a l  s c i e n t i f i c  tes t imony,  and t h e  s c i e n t i f i c . p a n e 1  i s  one .such  opt ion .  W e  

asked va r ious  a c t o r s  how they assessed  t h e  i d e a  of a  pane l .  Some, of course ,  had . ' 

had a c t u a l  exper ience  w i t h  t h i s  mechanism i n  t h e  Los Angeles case;  o t h e r s  specula ted  

about  i t s  u t i l i t y .  



. . Contrary t o  o r i g i n a l  expec t a t i ons ,  noE a l - l  s c i e n t i s t s  supported t h e  idea  of 

a  pane l ,  and no t  a l l  a t t o r n e y s  opposed i t .  Data a n a l y s i s  i n d i c a t e d  t h a t  3 o t h e r  

f a c t o r s  determine.d how t h i s  mechanism was a s se s sed :  (1) pe rcep t ions  of t h e  proper  

s t y l e  of d i s p u t e  s e t t l e m e n t  i n  t h e  deseg rega t ion  ca se s ;  (2)  d e s i r e s  f o r  c o n t r o l  

of e x p e r t s  and t h e  courtroom process ;  and ( 3 ) -  assumptions about  t h e  n a t u r e  and . 

r o l e  of s c h o l a r l y  e x p e r t s .  

At torneys  and  s c h o l a r s  who accepted a  l e g a l i s t i c  model of win-lose s e t t l emen t  

of d i s p u t e s  g e n e r a l l y  favored t h e  p a r t y  w i tnes s  approach. Others , .  those  who 

. d e s i r e d  an i n t e g r a t i v e  r e s o l u t i o n  t o  f r a c t i o u s  community d i s p u t e s ,  wanted t h e  

range  o f ' o p t i o n s  widened beyond those  d i c t a t e d  by t r a d i t i o n a l  l e g a l  procedures .  

They wanted new i ssues ,  i n t roduced ,  non-party connected i d e a s  examined; and 'ba rga ins  

o r  co'mpromises s t r u c k .  A s  such,' they favored a  pane l  approach n o t  l i m i t e d  by.  

p a r t y  l o y a l t i e s  o r  a d v e r s a r i a l  procedures .  Many a t t o r n e y s  were open t o  t h e  i d e a  

of ' a  p a n e l  a t  t h e  remedy s t a g e  of a  t r i a l ,  when p l a n  development was a t  s t ake ;  a i  

t h e  v i o l a t i o n  s t a g e -  t h e r e  was l e s s  suppor t  f o r  a l t e r n a t i v e  s e t t l e m e n t  procedures.  

At torneys  and s c i e n t i s t s  who wanted s u b s t a n t i a l  c o n t r o l  of t h e  courtroom 

p roces s  t o  remain i n  a t t o r n e y s '  hands g e n e r a l l y  favored  t h e  p a r t y  w i tnes s  approach. 

The p a r t y  w i tnes s  p roces s  i nvo lves  a t t o r n e y s  i n  s e l e c t i n g ,  p r epa r ing ,  d i r e c t i n g  

and p r o t e c t i n g  wi tnes se s  f o r  t h e i r  s i d e ,  and i n  checking o r  a t t a c k i n g  wi tnesses  

f o r  t h e  o t h e r  s i d e .  Many a t t o r n e y s  f e l t  i t  was impor tan t  t o  be  a b l e  t o  e x e r t  

such c o n t r o l  over  wi tnesses ;  wi thout  i t  they f e l t  they would have l i t t l e  c o n t r o l  

over  t h e  evidence be ing  en t e r ed  - by t h e i r  own wi tnes se s  o r  by o t h e r s .  Moreover, 

i f  w i tnes se s  had d i r e c t  acces s  t o  t h e  judge, a t t o r n e y s  f e l t  they would have l i t t l e  

c o n t r o l  over  how t h e  judge might use  them, and t h a t  he  might even s u i t  h i s  own 

b i a s e s  i n  t h e i r  s e l e c t i o n  and focus.  Other e x p e r t s ,  who f e l t  cons t r a ined  by t h e i r  

own and o t h e r s '  a t t o r n e y s ,  and who wanted t h e i r  a cces s  t o  t h e  judge unmediated by 

t r a d i t i o n a l  a t to rney-wi tness  and a t to rney- judge  i n t e r a c t i o n s ,  favored  a  panel .  

They were prepared t o  d e a l  w i t h  cross-examination of t h e i r  i n d i v i d u a l  o r  c o l l e c t i v e  

f i n d i n g s ,  b u t  s t r e s s e d  t h e  need t o  o p e r a t e  w i t h  less c o n t r o l  by a t t o r n e y s . a n d  

w i t h  more a c c o u n t a b i l i t y  t o  t h e  judge. 

At torneys  and s c h o l a r s  who a.ssumed t h a t  s o c i a l  s c i e n t i s t s  could: be r e l a t i v e l y  

unbiased and o b j e c t i v e ,  o r  who f e l t  t h a t  a  f a i r l y  r e p r e s e n t a t i v e  group of s c h o i a r s  

(with d i f f e r e n t  viewpoints)  could be  found, g e n e r a l l y  favored a  pane l .  I n  t h a t  more 

i n s u l a t e d  s e e t i n g  i t  was f e l t ,  r e ' l a t i v e l y  o b j e c t i v e  s c i e n t i s t s  could proceed wi th  
3 

t h e i r  d e l i b e r a t i o n s ' i n  a  r e l a t i v e l y  o b j e c t i v e  manner. O t h e r a c t o r s  f e l t  e i t h e r  



, . t h a t  most pane l s  would be  weighted i n  one p a r t i c u l a r  d i r e c t i o n ,  o r  t h a t  any 

i n d i v i d u a l  s c i e n t i s t  wo.uld h a v e . b i a s e s ;  they wanted t o  prevent  t he se  b i a s e s  

. ( c o l l e c t i v e ' o r  i n d i v i d u a l )  from being a c t u a l i z e d .  Here, a t t o r n e y  c o n t r o l  was 

most important '  t o  a s s e r t .  InformanCs1 d i s c u s s i o n  of pane l s  was r e l a t e d  t o  t h e i r  

p e r c e p t i o n s  .of t h e  " l i b e r a l "  b i a s e s  of s o c i a l  s c i e n t i s t s  and t h e  s c i e n t i f i c  academy. 

D i f f e r e n t  views on t h e  r o l e s  s c h o l a r s  played i n  c o u r t  (and- t h e i r  choices  of 

normative s t a n c e &  and tt ie r o l e  t h a t  s c i e n t i f i c  ev idence  played i n  c o u r t ,  c l e a r l y  

w e r e  r e l a t e d  t o  no t ions  of t h e  u t i l i t y  o r  d i s u t i l i t y  of a  pane l .  

Some conc-luding thoughts  : problems of implementat ion 

Two f i n a l  i s s u e s  p re sen t  s e r i o u s  cha l l enges  t o  t h e  course  of l i t i g a t i o n  wi th  

r ega rd  t o  s choo l  desegrega t ion  c o n t r o v e r s i e s ,  and t o  t h e  r o l e  of s o c i a l  s c i e n t i f i c  

ev idence  i n  t h a t  l i t i g a t i o n .  These i s s u e s  he lp  i d e n t i f y  t h e  c u r r e n t  l i m i t s  of 

c o u r t  a c t i o n ,  and t h e  c u r r e n t  l i m i t s  of s o c i a l  s c i e n t i f i c  testimony i n  t h e  

deseg rega t ion  cases .  

F i r s t ,  c o u r t -  designed remedies g e n e r a l l y  have inc luded  s c a n t  a t t e n t i o n  t o  

mechanisms f o r  ensur ing  t h a t  school  systems implement t h e s e  remedies i n  good 

f a i t h .  I n  some c a s e s ,  judges d i d  no t  appear  t o  c a r e  whether t h e i r  p l a n s  were 

implemented, appa ren t ly  d e s i r i n g  n o t  t o  push an i s s u e  o r  a  system any f u r t h e r .  

I n  o t h e r  c a s e s ,  judges simply have n o t  perce ived  i n i t i a t i o n  o r  implementation a s  

w i t h i n  t h e i r  purview; they i n d i c a t e d  t h a t  i f  s choo l  a u t h o r i t i e s  f a i l e d  t o  a c t  

on a  d e c i s i o n  i t  was up t o  t h e  p l a i n t i f f  a t t o r n e y  t o  b r i n g  t h e  mat te r  t o  t h e i r  

a t t e n t i o n .  Other judges have assumed t h e  good w i l l  o r  e x p e r t i s e  of educa t iona l  

a u t h o r i t i e s  t o  s o l v e  t h e s e  problems of i n s t i t u t i o n a l  change, sometimes i n  t h e  

f a c e  of massive evidence t o  t h e  con t r a ry .  However, i n  some c a s e s ,  judges have 

e s t a b l i s h e d  mas t e r s ,  moni tors ,  monitor ing commissions and even s p e c i a l  school  

d i s t r i c t  "departments of implementation" t o  ensu re  some degree  of compliance wi th  

t h e i r  o r d e r s .  

Nonetheless ,  compliance i s  b a r e l y  t h e  i s s u e :  i n  ahurnan system such a s  t h e  

s choo l ,  educa to r s '  commitment t o  r a c i a l  j u s t i c e  r e a l l y  i s  a t  s t a k e .  Mere compliance 

w i t h  t h e  l e t t e r  of t h e  law, without commitment o t  i t s  s p i r i t ,  is  n o t  adequate .  

C l e a r l y  no judge can " requi re"  educa tors  t o  c a r e ,  s t u d e n t s  t o  l e a r n ,  wh i t e s  t o .  

s t a y  i n  t h e  community, and s o  on. However, t h e s e  i s s u e s  can be  addressed i n  a 4. 

comprehensive p l a n ,  and i n c e n t i v e  systems can be  developed t o  marsha l l  human 

r e s o u r c e s  more e f f e c t i v e l y  than has  been t h e  case .  The h i s t o r y  of school  systems'  
-- 



r e s p o n s e s  t o  c o u r t  o r d e r s  r e q u i r i n g  d e s e g r e g a t i o n  i s  a  h i s t o r y  of minimal compliance, 

w i t h '  n e g l i g i b l e  commitment t o  s e r i o u s  r e f o r m  of t h e  e d u c a t i o n a l  o p p o r t u n i t i e s  

a v a i l a b l e  t o  and p r o v i d e d . f o r  m i n o r i t y  you th .  Perhaps  t h e  problem i s  t h a t . s c h o o 1  

sys tems  selddm have  h i d  t h e  power t o  a l t e r  themse lves ,  c e r t a i n l y  n o t  w i t h o u t  t h e  

s u p p o r t  of o t h e r  power fu l  groups  and i n s t i t u t i o n s  i n  t h e  l o c a l  . . - and . - . n a t i o n a l  .. . community. .. 

Perhaps  s c h o o l  d e s e g r e g a t i o n ,  wj-thout accompanying changes i'n s e g r e g a t e d  neighbor-  

hoods and workp laces ,  s imply i s  an  inworkab le  s o c i a l  p o l i c y .  It c e r t a i n l y  is  n o t  

a po, l icy  t h a t  h a s  ga ined  v i g o r o u s  p u b l i c  s u p p o r t .  Some o b s e r v e r s  a r g u e  t h a t  i t  is 

t i m e  t o  f i n d  new s o l u t i o n s  t o  problems of s o c i a l  i n j u s t i c e  i n  s c h o o l  and s o c i e t y .  

There  a r e  many complex v a r i a b l e s -  a t  s t a k e  h e r e ,  and no one e x p e c t s  tlie s c h o o l s  

o r  t h e  c o u r t s  a l o n e  t o  s o l v e  t h e s e  problems. However, c o u r t s  which do n o t  a t t e n d  

t o  t h e  problems of implementa t ion  of t h e i r  o rde l s  f a i l  t o  e n s u r e  a c t i o n  on even 

t h a t  p a r t  of t h e  problem t h e y  have e l e c t e d  t o  a d d r e s s .  

Second, many of t h e  d a t a  and t h e o r i e s  c u r r e n t  s o c i a l  s c i e n c e  c a n  p r o v i d e  abou t  

t h e  c o n d i t i o n s  under  which d e s e g r e g a t e d  e d u c a t i o n  might  b e  implemented e f f e c t i v e l y  
. . 

have  n o t  been asked f o r  - o r  d e l i v e r e d  i n  c o u r t .  F i n d i n g s  r e g a r d i n g  t h e  , n a t u r e  

of . e q u a l - s t a t u s  i n t e r r a c i a l  c o n t a c t  and c o l l a b o r a t i o n ,  t h e  .development and u s e  

of  m u l t i - e t h n i c  and .  a n t i - r a c i s m  cu r r i cu la ,o rgan iza t iona l  development o r  comrnunity- 

p a r t n e r s h i p  e f f o r t s  . w i t h i n  l o c a l  s c h o o l s ,  new and v i g o r o u s  l e a d e r s h i p  p a t t e r n s  

i n  s c h o o l  s t a f f s ,  and i n s t i t u t i o n a l  change i n  human s e r v i c e  s y s t e m s ,  seldom have  

been  i n t r o d u c e d  i n t o  c o u r t . a n d  seldom have informed c o u r t  f i n d i n g s  and subsequen t  

remedies .  D e s p i t e  t h e i r  obv ious  r e l e v a n c e , .  t h e y  have been u t i l i z e d  i n f r e q u e n t l y  

i n  t h e  d e s i g n  and o p e r a t i o n  of implementa t ion  e f f o r t s . '  'Why n o t ?  

These  f i n d i n g s  are r e l e v a n t  t o  t h e  e v e n t u a l  r e s o l u t i o n  o r  a m e l i o r a t i o n  of 

r a c i a l l y  p o t e n t  community c o n t r q v e r s i e s  abou t  t h e  q u a l i t y  and e q u a l i t y  of e d u c a t i o n .  

C l e a r l y  t h e y  a r e  r e l e v a n t  t o  a s e t t l e m e n t  o f  ' t he  b roader  d i s p u t e s  u n d e r l y i n g  

s p e c i f i c  s c h o o l  d e s e g r e g a t i o n  l i t i g a t i o n .  I g n o r i n g  t h e s e  r e l e v a n t  f i n d i n g s  

l e a d s  t o  t h e  c r e a t i o n  of remedies  which w i l l  n o t  make much of a  d i f f e r e n c e  t o  

s c h o o l  c h i l d r e n  no m a t t e r  how c o n s i s t e n t  t h e  remedies  may be  w i t h . t h e  l e t t e r  o f .  

l e g a l  p r e c e d e n t  and c o n s t i t u t i o n a l  g u a r a n t e e .  Indeed ,  most c.ogent r e s e a r c h  i n  

t h e  p a s t  t h o  decades  o f .  s c h o d l  d e s e g r e g a t i o n  show j u s t  tha t : .  n o t  much of a  

d i f f e r e n c e . .  The t r a d i t i o n a l .  model of l i t i g a t i o n  a'nd d i s p u t e  s e t t l e m e n t  h a s  

s t o p p e d  s h o r t  of re 'sponding f u l l y  t o  t h e s e  i s s u e s  and t o  u t i l i z i n g  t h e s e  d a t a .  

When. t h e  l e g a l  d i s p u t e  i s  s e t t l e d  t h e  cour t room a c t o r s  -- s c h o l a r s ,  a t t o r n e y s  

and judge  -- a p p a r e n t l y  see t h e i r  j o b  a s  done.  The community d i s p u t e ,  howev.er, 

may b e  f a r  from s e t t l e d .  And perhaps  it cannot  b e  s e t t l e d  w i t h i n  t.he c o n t e x t  
.- 



of a  l awsu i t .  Other  d i spute-se t t l ement  mechanisms may' be  more e f f e c t i v e  than 

t h e  c o u r t s ,  and. o t h e r  avenues fo r - '  apply ing  s o c i a l  s c i e n c e  may be  more' f r u i t f u l .  

Our next  s t e p s  i n  t h i s  a n a l y s i s  and r e p o r t i n g  p roces s  

This  b r i e f  summary i s  p r i m a r i l y  a  shorthand v e r s i o n  of t h e  f i n a l  r e p o r t .  

It  cannot  begin  t o  do j u s t i c e  t o  t h e  r i c h  d e t a i l s  of t h e  c a s e s  and t h e  a t t i t u d e s  

and courtroom i n t e r a c t i o n s  our  informants  shared  w i t h  us .  The summary does provide  

an  o u t l i n e  of t h e  s t u d y ' s  co re  f i nd ings .  

' The f i n a l  r e p o r t  does no t  conclude our  a n a l y s i s  of t h e s e  d a t a .  Seve ra l  

of i t s  c h a p t e r s  a r e  t h e  i n i t i a l  a n a l y s i s  of t h e  problems .under i nves t i ga t ion ,  

w i t h  f u l l  i n t e g r a t i o n  of both q u a l i t a t i v e  d e t a i l  and q u a n t i t a t i v e  comparison 

t o  con t inue  over  t h e  next  s e v e r a l  months. A s  we f u r t h e r  exp lo re  t h e s e  da t a ,  

w e  w i l l  a p p r e c i a t e  r e a d e r s '  responses  t o  t h i s  summary and t o  t h e  f i n a l  r e p o r t .  

Your r e a c t i o n s ,  q u e s t i o n s ,  sugges t ions ,  e t c . ,  vndoubtedly w i l l  h e lp  d i r e c t  our  

a t t empt  t o  p o r t r a y  and understand t h e  views and exper iences  of a l l  t h e s e  a c t o r s  

i n  s choo l  deseg rega t ion  l i t i g a t i o n .  

The immediate next  s t e p s  i n  our i n v e s t i g a t i o n  a r e  r e f l e c t e d  i n  t h e  completion 

.of t h e  f i n a l  r e p o r t .  ' The approximate t a b l e  of c o n t e n t s  of t h a t  - r e p o r t  i s  provided 

below. 
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