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Executive Summary

This report is the executive summary of a 2-year project funded by the
.National Institutes.of Education (June, 1978 - September, 1980). The primary
purpose of the project was to inquire into various aspécts of expert social
" scientific tgétimony in school desegfegation litigation. The central method
involved inﬁerviews with social-scientists who acted as expert witnesses,
with attorneys, and with Federal District Court judges,in a sample of these
cages; It was assumed that first hand conversations with'scientists, attorneys
and judges involved with the ﬁse of social scientific testimony, woulq shed
light on scientist—attornéy—judge interactions, and on the problems and
opportunities of applied social science in the courtroom.

The principal investigators were Mark Chesler and Joseph Sanders, jbined'
by Debra Kalmuss. Other core personnel included Pam House and Betty Rankin-
Widgeon. This summéry is a brief introduction to a much longer final report,
currently under completion.

The project had its incéption in a series of conferences addressed to
the problems and roles of social scientific evidence in school desegregation
cases. The scientists, attorneys and judges attending such eVents‘were clear
and eloquent, but often talked past one another. Different actors were concerned
with different issues in the process of litigation, and often had different notions

of what constituted "

evidence', '"good court procedure", '"goals of litigation",
etc. ‘The more we checked, the more it became clear that there was relatively

little direct empiritai evidence from key' actors on the use of social sciénce
"evidence in the school desegregation court cases.

Indeed there wereprior investigations...and there was substantial
commentary. One approach to social science testimony in lifigative.proceedings
-'regarding school desegregation has focussed on the research itself. ‘Varidus
attempts have been made to conduct research, or-to analyze and synthesize

others' research on issues such as::

the extent and causes of residential segregation,

the relationship between residential segregation and school

" ‘attendance areas/boundaries, .

the relationship between school desegregation and residential

. patterns (location or white flight)

the effect of segregation on minority students

the analysis of social factors associated with learning,

the relationship between desegregation and achievement scores
or other school outcomes



the existence of school practices harmful to desegregation,
the role of school boards and officials in school segregation.

The list could be 1engthened, as different scholarshave proceeded with different
notions of what might be relevant.

A second approach to the general question of social scientific evidence
in desegregation litigation has involVed the review of desegregation court
cases to assess what evidence has been presented, and to review the quality'
or relevance of this evidence. For the mbsﬁ'part, such research hés_beeh
conducted. by legal scholars, and their emphasis has‘been uponlthe existence
and use of evidence, rather than its production, synthesis or evaluation.

A third apbroach has investigatéd the probable or actual impéct of
social scientific evidence-On the court. Typically this has béen doAé
second-hand, by reading and analyzing court transcripts or written judicial
opinions. In some cases, judges Writing these opinions have commented
directly on the quality or utility of the evidence they heard.

A fourth approach has been for scholars - legal or social scientific -
to consider and elaborate the‘problems social scientists encounter in the
courtroom. For the most part, these efforts have been conceptual rather than
empirical in orientation, drawing on a long tradition in the sociology of
knowledge to warn social scientists of certain pitfalls.

' While we are interested in all these zapproaches, this study primarily
deals with the fourth set of problems and issues. We ha?e been concerned

with the role dilémmas scientists face in giving expert testimony; and with
the ways in which they deal with the potential conflict between scholarly
norms and the legal-adversarial norms of the courtroom. Moreover, we have
been concerned with the'ways in which scholars, attorneys and judges interact
with one another around scientific evidence. In thié executive summary, however,
“we have not - attempted a systematic and complete explanation of'ali the issues
we have examined in thebstudy. Rather, this éummary reflects the central
problems which-ha&e engaged our interest thus far. ;For instance, the.
discussion of social scientists concentrates on the dilemmas they face in '
giving court testimony, the discrepancies they anticipate and experience
between social scientific and legal norms, and the degree to which these
discrepancies create personal discomfort or role conflicf. The discussion

of aﬁtorneys, on the other hand, reflects a different set'of issues. _While

lawyers may anticipate and experience some conflict between scientific and



legal norms, the courtroom is their home. The role dilemmas and confllcts
scholars faced are not at the core of attorneys relatlonshlp to social.
scientific testimony. For attorneys, a more central problem is ‘how to conceive
of and use (and counter the.use 6f) scientifie expertise in the court. While
we have done relatlvely little with the Judges interviews, thus far, the
summary includes a brief discussion of the ways in which witnesses and
attorneys try to influence judicial decision-making, and judges' reactions

to these strategies. -

In addition, we have looked at a set of issues involving the interactions
among lawyers, scientific experts and judges. These issues include the
preparation of the expert, cross-examination, lawyers', social scientists'

and judges' perceptions of the characteristics of the credible.witness, and all
parties' judgements about the value of moving to a different method of using '
this evidence - a court—app01nted panel of experts.

All the material reported in this brief summary is treated in greater

detall in the full final report.

Methods and procedures

In order to add.to the existing literature on these topics, and to
contribute to current dialogues regarding the role of social seientific:
testimony in school desegregation .litigation, we elected to conduct a direct
interview study of key actors in court cases where social scientific testimony
was used. We reviewed all pupil desegregation cases active in Federal
District Courts since 1970, and stratified these cases according to whether
they occurred in: (1) the Northern-Western 6r Southern states; and (2) large
cities or small cities and towns. We felt this stratification was necessary
because different legal and evidentiary isSues arose in cases in different
regions (de jure v. de facto arguments, timihg of cases, questions of intent
or outeome) and in school districts of different sizes and civic boundaries
(white flight and plan feasibility, metropolitanism; state and local culpability,
etc.) -

These cases aisb were' screened to determine the ones in which social
scientists had appeared in court...as mitnesses and subject to cross-—examination.
The resultant pool contained 69 cases, and we finally selected from.this pool l
a sample of 17 for intensive study. The sample was designed to maximize

representation of cases from different regions and from cities/districts of



different sizes. .

With this selection process completed, we reviewed court opinions,
talked with key actors and otherwise attemp;ed to build- a list of scholars
who testifieq‘in these cases,and of attorneys whd litigated them for
defense and plaintiff parties; We also utilized a snowball procedure to

identify and include other scholars who had testified in any recent
desegregation case, including those not in our sample. Thus, we broadened
our éample of scholars, probably coming close to interviewing the entire
uni&erse of testifying scientists. Indeed, almost a year after concludiﬁg
our interviews, we now kﬁow of about 10 scholar witnesses who we didn't try
to interview because we missed them. - °

Since many cases contained multiple. parties, and the parties themselves
sometimes used several attorneys, we could not interview.all the lawyers
who worked on each case. Ih choosing which attorneys to interview, we
always included at least one from each of the major pérties to the litigation:
at least one school board (defendant) attorney and one plaintiff (civil rights
group or government) attorney. - Where there was more than one plaintiff or
defense group in.thé litigation (e.g. both the Justice Department énd the
NAACP, or school board and white parents' group) we interviewed at least |
one from each group. . The choice of which particular attorney to interview
partly was guided by a desire to include those lawyers who played a critical
role in litigationlat the trial level, and who had worked with the SCientifiC
experts in preparing the case. ' .

Given the sensitive and often controversial nature of the issues we
 were investigating, we elected to use a face-to-face interview format with
informants. As interviewers, we made sure to ask our questions in a relatively .
systematic and standardized manner. The conversations themselves, however,
were anything but standardized. Different attorneys, judges and scholars
had different prespectives and reactions to share; they also had different
personal needs to share information and.experiences-that sometimes were painfui
and distressing, -but always were intriguing and provocative.

In total, we interviewed 83 social scientists, 70 attorneys and 10 Federai
District Court judges. Some of the interviews with social scientists were
done ‘over .the telephone (6), principally because of problems of their time
availability and access. Only two social scientists refusea to be'interviEWed,

although it is fair to say that perhaps 7 other interviews were done over



resistance'or were otherwise too scanty to provide much infofmation. Despipe
our pre-selection criteria, we discovered that some of the scholars we
~interviewed did not testify as expert witnesses in court; they either refused _
to testify‘(S), or. acted in other roles than as a courtroom expert (8. Six-
attorneys refused-or were consistently unavailable to be interviewed, and some
of  the interviews with attorneys also were conducted over resistance or in a
scanty mannef (18). Alfhough the typical interviews with lawyers and.

scientists>lasted an hour and a half, several turned into searching conversations
lasting more than 3 hours. Full and complete interviews, they were conducted

with 54 scientists and>52 léwyers, representing a good mix from plaintiff and
defense parties. = V ' o ‘ .

About half the judges we tried to meet with refused to be inferviewéd.
Some didn't have time available, and others felt it was inappropriate for them
to,diécusé these cases ex parte; Of those .10 we did interview, 3 were
quite,brief or scanty. -We were and are sympathetic with all persons'
decisionsnotto beinterviewed,or'to be cadgey or cautious in their
conversations with us. 'The controversial nature of school desegregation
issues, the partisan enviornoment.within which.the courtroom use of applied
social science occurs, and the dangers of breaches of confldentlallty surely

mitigated agalnst free and open dlscu531ons.'

We asked scientists, attorneys and judges some different'questions,
' because their rolés in these cases were quite different. But the questions
we addressed to all these actors céntered around some common themes:

what is desegregation school all about,

what are the key legal issues in the litigation,

what -was your role in the litigation,

how did you manage your role,

how did you prepare for the case,

what was the courtroom experience like for you, .

how did you deal with -opposing attorneys or witnesses,

what. impact did social scientific testimony have in this case,

- what should be the role of scientific testimony,
what conflicts did you experience in court.

-In addition to interviews with.key actors in these cases, we also read
some transcripts of expert testimony and crdss'examination, some apellate
briefs, summary arguementé, and judicial orders and opinions. The inter-

" views with actors fepreéent the éore of unique data for our'study, and these

other materials are used in the analysis and report as backup and illustrative

material.



In analyzing these data, we often used extended interview material to

describe courtroom dynamics and to give readers a "feel" for various actors'

experiences and stratégies. In addition, we used data in this format to
conduct. qualitative analyses that jlluminated and extracted central themes in |
the courtroom manegement of these puhlic controversies. We also carefully
coded phrases and-ideas expressed in the interviews in order to categorlze
attorneys and scientists on various dimensions. With such categorization,

we Were'able‘to.conduet quantitative analyses that explored differences

among scholars or attorneys, and then between them, on selected issues. As
w1ll be clear later in thls report, for some analytic purposes'we looked at.
data from all persons in the sample; for other purposes we only analyzed

data from people who had granted full and complete 1nterv1ews.

Some data were analeed in order to clarify within group differences.

For instance, within the group of scholars, we examined differences in how
plaintiff witnesses and defense witnesses responded to various issues, or

how they selected from among competing roles and normative standards °

,;(scientific’v.-legal-adversarial). Other data wereé analyzed in order to

clarify between group differences. For instance, we compared the ways

lawyers and scholars experienced or evaluated certain teetimony or styles of

witnessing. 'And finally, some data were analyzed in order to triangulate any -

and all groups' perceptions of key issues. For instance, in trying to under-

_stand the criteria for a good witness.or the relevance of a panel as a

mechanism for providing scholarly .testimony, we brought all groups' perceptions

to bear on the problem.

Findings about key actors and roles

In this section of the summary report we discuss some flndlngs relevant to

each of the three groups- ‘of actors.

Social Scientists. -Our experiences and readings regarding the use of scholars

and scholarly research in schoolAdesegregation.settings led us to conceptualize
the following dilemmas .facing most applied social scientists:

1. Political dilemmas: How does one manage the demands from and
loyalties to competing interest groups when doing applied =
work involving multi-party conflict? When most of the
scholarly reference group appears to be on 'one side" of a
‘conflict, what are the implications of being on the "other
side"?

A



2. Psychological dilemmas: How does one deal with feelings of
departing from .the potentially internalized norms of one's
profession and with the negative labelling associated with
such practice? - How does one create or find an alternative
reference group to provide support for applied efforts?

3. Career dilemmas: How do scholars engaged in applied efforts
obtain or maintain appointments in their academic diciplines
and departments? How do scholars located in professional or
applied schools or departments maintain legitimacy with
their disciplinary colleagues? How do applied scholars get

- information about alternative role conceptions and stable .
alternative careers? '

4. Skill:dilemmas: How does one acquire the skills necessary
for various kinds of applied research and action? How
does one move beyond generating knowledge to communicating
it effectively with lay people, to utilizing it or to
facilitating others' utilization?

Not all scholars attempting to apply their knowledge in desegregation situations

experiencé these.&ilemmas in equal regard. -There is, in fact, a wide'variety of

- applied roles currently_played by scholars, and giving courtroom testimony is-

only one of them. Scholars also present findings ;6 groups of educators, éonsult
with school managers, design desegregation plans, teach‘teachers to teach differently,"
evaluate desegregation programs, organize minority grohpsfto challenge school
leaders, conduct research on innovative pedagogic efforts, and so on. Different
roles encouﬁfer these dilemmas differently. The shape ana intensity of these
dilemmas vary along with tﬁe nature of the appligd scientific effort (i.e.
researchers‘génerating.scientific knowledge to serve the "public good" probably
are faced with less explicit and intense dilemmas than those trying to advance
the‘ﬁartisan interests of. a particular party in a public controversy). ’
Presentation of testimony in court certainly challenges some existing norms
of the social scientific cbmmunity.- Scholars appearing as expert-witnesses
have elected to work outside of'thg acédemic setting, and enter into the
resolution of a community confroversy. Moreover, in.most courtroom appearances
they are required (whether they elect to or not) to.appeaf on behalf on one
party to a_multi—party controversy. Thus, they encounter political dilemmas:
regardless of their own commitmeqt to neutrality, the objective situation in which.
they find themselves is fraught with politicél conflict between plaintiff and
defense parties. Subjective resolutions of this conflict may lead some to

adhere to norms of scientific neutrality even within the adversarial arena of




the courtroom. Others may strike a bargain between norms of advocacy and
neutrality; still others may act forthrightly as an advocate of their party or
of the local plan for desegregation or non-desegregation.

The 1nst1tut10nal framework of the courtroom as an adversarial arena led

us to ask the follow1ng questions about scholar witnesses:

1.  Did experts anticipate discrepancies between scientific norms
and legal adversarial norms? If yes, what are some examples
of these anticipated discrepancies?

"2. Did experts actually experiénce such discrepancies when they.
‘ testified in court? 1If yes, what are some examples of these
‘experiences?
3. Did experts who experienced such discrepancies report tension,
: discomfort or conflict (role conflict)?

The standards for "troth", "evidence" and proper behavior are not necessarily the
same in the Courtroom (where legal-adversarial norms prevail) as in the academic
setting (where'social scientific norms prevail). We wondered whether scholars
anticipated these differencesjas'well as a need to choose among competing norms
and roles. Moreover, even if they anticipated discrepancies, that did not mean

they would actually experience or encounter them in the courtroom. What were

- their actual exper1ences7

Also, we wondered what happened 1f and when scholars did experience such

.di3crepancies in court. Did they feel discomfort and tension - the indicators. of

role conflict - or not? Not everyone who experiences discrepant or apparently
incompatible role demands feels uncomfortable or in conflict. It is possible to
feel relaxed and at ease in such circumstances; it also is possible to organize
or interpret one's experience in ways that‘avoid; overcome, or resolve potential
conflict. »
The data indicate that most scholars did anticipate 1ncompat1bllt1es or

discrepancies between their scholarly role and the demands of the witness role.
Moreover, 90% of the expert witnesses who actually testified reported that they

experienced this incompatibility in the courtroom. Interestingly, they reported

"experiencing fewer incompatibilities or discrepancies than they anticipated, but

the experience was widespread nevertheless. - Some examples of these scholars'
experiences with normative discrepancies are noted in the following exerpts from

their interviews:



I did not present opposing evidence in court as I would with an
academic audience. It was okay, because it wasn't my job to do
that. It was the job of the cross- examlnlng attorney to identify
and questlon me about the evidence. :

I would say things on the witness stand that in my real life I

was not quite as sure of. But I was not engaged in a professorial
dialogue. I was in the role of an expert and an. expert is just
not unsure. You omit all the qualifications one would give in

the classroom or with colleagues. This is a different arena,

you don't do that here. ‘

What about role conflict? As taBle 1 indicates, over half (52%) of the
expé:t‘witnesées who experienced such discrepancies reported no role conflict at
all. 'Twenty three percent reported that allAthe discrepancies they encountered
iﬁvolvedAconfli¢t for them. Twenty six percent.indicated that they sémetimés felt
conflict when experiencing,these discrepancies, and sometimes didn't. | '

Table 1: The extent to which normative dlscrepanc1es involved role conflict
: for expert-witnesses :

Discrepancies Discrepancies Discrepancies

never involved - sometimes involved always involved
conflict" conflict ‘ conflict
% of Informants : 52% 26% ) 23%

Some examples of the kinds of role conflict expert witnesses felt in these situations
are e11c1ted in the interviews as follows:

1 d1d not -feel good in the X case, because I had pushed my data
beyond its limits because of the adversarial pressures of the
courtroom. ' '

I always experience a certain amount of tension in the process of
testifying. The conflict occurs between whether I am testifying

for the people who hired me or whether I am a servant of the court
and am simply supposed to answer questions, and however the questlons
.come up, the answers w111 fall as they will.

Given strong ev1dence(about the 1ncompat1b111ty and conflict between Iegal—
adversarial norms’ and social scientific norms in the conduct of expert witnessing,
we tried to understand how scholars decided which normative stance to take, or
what mix of stances to act on. Interviews were coded for informants' statements

.about their courtroom behav1or, and these statements were categorized 1nto those
reflecting adherence to social scientific norms and those reflecting adherence
to legal—adversafial norms.. Examples of specific behaviors coded.in the social

scientific category include:



10

1. Telling the whole truth and not omitting evidence that
might harm one's side. '

2. Qualifying statements in terms of generalizability, degree
of .certainty and the degree to which they are based on

~ established social science knowledge. :

3. Constraining one's testimony to one's area of expertise.

4. Constraining one's testimony to hard facts or data.

5 Securing approval from one's lawyers to adhere to one or
more of the above norms in court, before agreeing to
testify or while formulating one's testimony. :

" The following reported behaviors were coded as reflecting legal-adversarial norms:

1. Volunteering only the part of the truth that supports one's -
side..
2. Omitting opposing evidence.

3. Omitting mention of problems or flaws in one's data.

4. Scanning the data and selectlvely presenting. . the portion -
. that most strongly supports one's side.

5. Not fully qualifying one's statements.

6. Presenting opinions or positions before one feels all

the research on the issue is in.

7. 1Including statements that are not based on social .
science research or ‘data.

" 8. Attempting to dodge questions, score points or impeach

whatever points the oppos1ng attorneys raise in cross-
examination.

An index.score of each informant's comments about his or her behavior was oomputedy
-and Table 2 presents the resultant distribution of their normative stances. The

" table indicates that more than.half the informants were totally consistent in

" their approach (36% were totally social scientific and 247 totally legal-
adversarial) Moreover, about half (52%) the informants'could be-identified

‘as prlmarlly -social scientific, because 75% or more of their statements fell in

-that category, while 34% could be identified as primarily legal- adversarlal

Table 2: Expert-witnesses' Adoption of Social Sc1ent1f1c
or Legal-Adversarial Norms -

Percent of Reported Behaviors Indicating Adoptlon of Social Science
(Legal- Adversarlal) Norms

100% 75-99%  50-74%  24-49%  1-25% 0%
Social Social
Science . ’ Science
(0% Legal- ' ) (100% Legal-
Adversarial) ‘ Adversarial)

% of : : :
Respondents - 36% 162 107 47 .10% © 247
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It appears that those scholars who elected a legal-adversarial stance in court -
experienced less role conflict than those scholars who elected a social scientific
‘stance. The factors influencing this relationship are.multiple, and are explored
in the following pages, as well as in more detail in the fuller report. However,
an overriding issue seems to be the general situational press of the courtroom.

'.Regafdless of scholars' training end nrormal professional practice, the courtroom is

structured in a manner that supports and encourages legal-adversarial norms. As a

result, ‘the most comfortable actors in ceurt_were’th9§e>wh9~§pided by legal- _
adversarial norms. However, scholars who elected a social science stance
" in court did not universially-experience role conflict: a number of these experts
also reported no conflict. In this context we raise the question of whether the
courtroom is really quite as adversarial as previously imagined and whether some
‘of the roots of such conflict lie in the academy itself

Another kind of cenflict many scholers reported is related to disparity between

thelr own political stance and that of the party for whom the) testified (party

conflict). This political conflict appeared to be prevalent among witnesses
testifying for defendant school boards, but not among scholars testifying for
plaintiff civil righte groups. Over three times as. many defense aé'plaintiffi
scholars mentioned such conflict (62% v. 14%). The following comments from
defense experts illustrate these feelings.

There was someé sense of ideological conflict because I had
always identified myself as a liberal and I was testifying
on behalf of school boards who were generally pointed ‘to as
culprlts in these thlngs.

I was in conflict because the party on the other side was’
the NAACP and I had been a member of that organization. I
felt there but for the grace of evidence go I, on the other
side. And it was disconcerting...I approached it with
trepidation because of my liberal learnings.

These_defense experts described their own political stance as .similar to that of.

- liberal .and pro-civil rights plaintiff groups, and they labelled school boards as
conservative. The disperitylbetween their own political orientation and the one
they ascrlbedto the party they représented was the source of their’ polltlcal or-party:
conflict. ' '

In a similar vein, some plaintiff witnesses who did not accept the traditional

liberal frame of desegregation also experlencedsuch party confllct although not

w1th the 1nten51ty as the defense witnesses.




School desegregation is from my perspective ‘extra-ordinarily
complex and fraught with ambiguities. Whether it's beneficial,
the conditions under which it can be beneficial, whether these
conditions can be realized, in simple terms, whether it's a
good or-bad thing, I can't answer that. The school board isn't
the side I generally favor in school desegregation cases. But
the government side isn't something I can enthusiastically
support either. ’

Another variant ‘of political conflict stemmed from- the disbrepancy between Qﬁe's
courtroom sfance and the.general political stance of one's profeséion and professional ™
colleagues (professional conflict). It emerged when witnesses felt their colleagues
disapbroved of their party affiliation and expressed that disapproval in matérial |
and status sanctions. Obviously this scenario presented.scholars'witﬁ caréer as
well -as political dilemmas. Why should party affiliation be a source of sanction
within the academic community? One explanation is that the academy's aggregate
trend toward liberal politiéal-attitudes creates a norm or implicit assumption Qf
"liberalness." Several scholars have noted that'pfessure, censorship_and.suppression
~all have been applied toacademicswhose work is not consistent with the assumed

liberal posture of the academic community.

Admittedly, oﬁr ohiyvroute to analyzing these feelings is through scholars'
self-reported ﬁerceptions or anticipations of the consequences‘of their acts.
Although these méy.be sélf—serving commentaries, they increase our understanding
of the larger academy's role in the partisan politics of- courtroom and community.
As might be expected, the data indicate professional conflict was substantially
more prevalent (71% v. 147%) among defense experts than among plainfiff experfs.

If defense'experts where uncomfortable with, or anticipated, career costs
for their particular party affiliations, how did they deal with these pbliticai

Aconflicts? .Why did they testify in the face of these apparent‘preséures? Some
defense experts stressed "higher order justifications" that overrode the dis-
comfort and costs associated with their party role. For instance, the professional
-pbligations to disseminate daﬁa neutrally and to use data to inform public policy
were reported as encouraging action without regard to partisan conéiderations or
consequences. Other defenée experts differentiated the particul;r parties of the
case(s) from the general liberal classification of school desegregation litiganfs.
For instance, they distiﬁguished the school boards for whom they testified from
the larger category of conéeryatiye and racist defendants, and they distinguished
the plaintiffs in their particular case from the general category of liberal and

pro-civil rights groups.
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Expert witnesses thus repofted a number of dilemmas and conflicts involved in
the provision of court testimony. In this brief section we have summarized.two
of these issues: (1) psychological dilemmas and role conflicts associated with
incdmpaﬁibiities between social scientific and legal-adversarial norms, and;
(2) pOlltlcal dllemmas and conflicts associated with the alignments of various
parties in ‘a case, and with one's scholarly communlty or referent group.
Attorneys. Conversations with attorneys indicated a more strategic view of the -use
of social science ev1dence, and a greater comfort with the approprlateness of the-
adversarlal situation to acheive truth and resolve community problems. A number

"not

of aptorneya. however, suggested that the desegregation cases really were
justiciable', -and should not beAsetiled in the courtroom. The problem of an
apﬁropriate arena for fesolving cultural or political conflict in the®community
~was a central theme in the attorneys' interviews.

Plalntlff -and defendant attorneys used soclal science testlmony quite dlfferently
For instance, most eXperts at the violation stage of a trial were employed by the
plaintiffs. Table.3 indicates that in the 17 cases in our core -sample, plaintiffs

" used fourteen different experts at the violation stage while defendants used only

five. Méreover, counting individuals substantially underestimated this difference,
because a few plaintiff witnesses testified in numerous cases, while defense
witnesses- rarely testified in more than one or two cases. If we count persoh—
appearances rather than persons we find there have been approximately 33 person-
appearances for plaintiff experts and only 7 person-appearances for defendant
‘experts. Finally if we use cases- as the unit of analysis, in 11 of the 17 cases.
plaintiffs_presented experts at violation, while defendants presented experts

in only-three,* ) '

Table 3: Plaintiff and Defendant use of Academic Experts at
Violation in Seventeen Cases.

Plaintiff Defendant

Number .of Different Experts : 14 5
Number of Person-appearénces by Experts 33. -7
Number of Cases in Which Experts Appeared 11 3

*In the remaining 3 cases no experts were presented at the violation stage; they
appeared only at remedy. At the violation stage of a trial the key questions
usually are whether a constitutional principle was violated and, if so, by whom.

- At the remedy stage the key questions are what shall we do to correct this violation
(and its impact).
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Why were plaintiff lawyers so much more .likely than defense lawyers to.use academic
social scientists at the violation stage? First, plaintiffs had easier and broader

‘access to expefts. Second, plaintiff and defense lawyers had differing conceptions

of the litigation, which caused them to evaluate the utility of experts quite dlfferently

Defense lawyers reported it was relatively difficult. to find social scientists
willing to testify for their side. They perceived a bias .within the academic
cdmmunity,which-resulted in high costs to any academically based expert willing to
testify for a school board. They mentioned occasions in which both ﬁrominent and
lesser knqwn‘experts’refused to testify, due to their fear of its effects on
collegial associations or job.prospects; According to one lawyer for the defense: -

(Expert X) was one of the few people who would be willing to talk

to us even though we were on the 'wrong side'. 1It's not fashionable

to be defending these lawsuits. It's fashionable to be on the other
side. After talking to one or two of the local sociologists, we did

not find somebody who would go along with us. We would find people

who, because of -peer pressure, did not want to testify for the defendant
regardless of what the facts were or anythlng else...

This perception of the social scientific community's internal pressures is quite
consistent with earlier comments by defense scholars concerning their anticipated

or actual professional conflicts.

"

In addition, plaintiff lawyers over the years have developed a cadre of "repeat

players" whd testify in many. cases: thus they did not always have to repeat the

difficult task of determining what each soc1al scientist had to offer and ‘then
preparing him or her for the witness stand. Defense'lawyers, on the other hand,
often started from scratch in each trial, attempting to recruit a person with whom

they had never worked. In recent years this difference has nafrowed,and in a few

cases a well-organized repeat team of experts has appeared for each side. Differential

’experlence w1th the desegregatlon cases, and w1th social scientists in partlcular
had another effect. The defense lawyer may not have been sure exactly what testimony
he or she wanted. It takes time to understand the full potentials within a body
_of law and the ways in which~social-science testimony may prove useful. Defense
léwyers}who may be local generalists without civil rights experience, often had
limitedAtime for reflection and conceptualization of these pafticular aspects of
the law and of the school bpard's position and strategy.
The second unique aspect of social science testimony at the violation stage is
that most of the evidence was not directly relevant to whether or not the school

board had intentionally segregated students on account of race. In southern cases,

~

A
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the existence of statutes and constitutional provision requiring dual school systeﬁs
was proof of this point. In northern cases, however, the state government wusually
had no such provisions (or had none for 60 years or more), and there was no.
announced policy of segregation by school boards. In the absence of admissions of
segregative purpose, plaintiffs had to provide testimony which examined_the acts A
of a school Béard and imputed to them both a segregative phrpose'and effeét. Howéver,
while this may be the evidentiary.issue on which such cases might turn, almost none
of this eVi&ence came from social scientists. Of all the scholars we interviewed who
.testified at violation,'only two testified to.the segregative purposes and effects .
of discrete school board actions. Rather, most testimdny appeared . to address the
educational and psychological consequences of school segregation and desegregation,
Aaﬁdithenature and causes/effects of residential segregation. - The latter issue was
only indirectly and generally relevant to the probative issues.

What then were-attorneys' intents and foci in using scholarly testimony?
Plaintiff.attorneys indicated two strategies for the use of scientific expertise:
(1) undermining the defense, and (2) educating/persuading the judge. The first
- strategy developed when plaintiff attorneys anticipated that board lawyers would
contend that offiéialg actions were in pursuit of a racially neutral neighborhood
school policy. Testimony about housing segregation undermined this defense because
it established the coﬁtext (of institutional racism) within which even '"neutral"
acts took on racial meéning‘and impact. For instance:

Part of -the reason we need to use these people is to antiéipafe

the defense. The defense generally has very little to say other

than "they haven't done it'". So, part of what we present with

social scientific testimony is ''the board of realtors have done

it", "the governor's office has done it". If everyone else has

done it, how can it be reasonable that in the same time frame

the educational institution wasn't doing it. 1It's a tactic to
beat them before they can even come in and say it.

The secbnd rationale for using scientific experts was to sensitize the judge to
the general state of race relations in America. This enlightenment,appfoach to
scientific influence on policy making did not need to be directly probative to be
both educational and persuasive. '

Defense attorneys were principally concerned with defending against allegations
or proof of discrete-and intentional acts of school board éegregation; Moréover,
they generally did not have an agenda of broadly educating the judge to new (or 01d)
realities of race relations in the United States. Thus, defense attorneys shared

neither of these plaintiff attorneys' rationales for using social scientific
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expertise in court. When they did use scientists at the violation stage of a

trial, the ratienale appeared to be to counter the "credibility gap" created by
several renowned social scientists appearing for the plaintiff party. At the
.remedy stage, an increasing number of defense witnesses sought-to demonstrate that
a desegregation plan is neither effeétive-(in equalizing educational outcomes) _

nor feasible (in terms of mixing races in an increasinlgly minority school system).
‘Judges. As indicated earlier, roughly half the judges we wished to interview-

.were not available or refused to be interviewed. The several that we did speak
" with were, nevertheless, quite helpful. As judges dealt with desegregation,

they were subject to a variety of specific attempts to influence them, to direct their
decision in one or another direction. The data indicate that'litigangs (plaintiff
and defense), loeal community groups, eiites, friends and neighbors, fellow judges
and others, used various strategies to influence the outcome of these desegregation-
' related controversies. '

One influence strategy that is relatively invisible or covert occurs when
judges collaborate with-plaintiffs'or defendants because of (and through) preyiously"
existing commitments; associatidns, and/or identifications. Sometimes this process
of-collaboration is conscious and deliberate; at other times it is uneonscious, and

.results from common backgrounds, common interest gfoup associations or similar
ideologies. In the course of litigation, steps were taken whereby the judge's

.previously existing views were strengthened and acted on in court.v For instance,
aspaftof the prevailing elite of the local community, judges.gathered together
with other members of the elite at the apek of theicommunity's educational,'human
.service, social control, political, industrial and financial systems."These
gatherlngs may have been’ enhanced by overlapplng membership in various civic
organlzatlons or soc1al groups, such as country clubs. Local foundatlons or
governmental agenc1es also planned events at which judges and attorneys, and other
elites,discussed ways in which social peace and progress could be maintained in
their eemmunity. In a more overtly.partisan manner, civil rights groups or their
governmehtal allies have created conferences which brought together judges;,attorneys
and social scientists to ''discuss'' desegregation-related issues and concerns.

_ Generally these conferences were "stacked" with pro-desegregation personnel.
Defense attorneys, schoel board officials and national groups opposed to de-

" segregation litigation also may have called "educational' conferences to share

their views and ideas, and potentially to create the basis.of a.collaborative

relationship. - _ : _ —_—
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The strategy-of exerting influence through collabofation generally focusses
.on &ays to strengthen judges' pre-existing views. Pre-existing views also may be
altered through personal conversion. This influence strategy attempts to change
a judge's view of the local situation, or of the evidence for violation or remedial
matters, or of the relative ranking of various factors or yériables in a case.
Conversion refers to the processlof both rational (cognitive) and emotional
(affective) changes in views which occur as a funcfion of education (ré—education)'
or enlightenment. It can affect a new world view, a new conception of factual
ﬁatters, or a new notion of cause and effect relations.in complex social situatioms.
Several judges indicated that social scientific expertise delivered in the right
manner was very persuasive in these regérds:

I thought segregation was an incidental question until I began

to learn something about it from the testimony. In fact, the

schools were still badly, well almost completely, segregated.

It was these facts, not opinions, that were important. It

took several months of studying to recognize that, as far as
~race was concerned, all these things took place with the action

of the state, county, city, school board and federal authorities.

I think its true (that part of their job is educating the judge).

Of course blacks have suffered some systematic and_ihstitutionalized

racial animus. If you had someone on the bench who doesn't have

this kind of knowledge, I would want to make sure if I were

plaintiff's counsel in an important case like this that the

judge is' thoroughly familiar with racial problems in a large

city. : '

Another strategy to influence the judicial decision is coerciomn, an éttempt to
alter behavior rather than views. Certainly there are limits to the use of
coercive tactics with regard to the federal judiciary: judges' power, their power
to strike back, their insulation, and their lifetime appointment all mitigate
against this strategy. However, it is clear that coercion has’ been used and could
be successful for plaintiff or defendant interests. Some coercive tactics were
legitimatedwithin the judical structure: they included recusals, and successful
appeals and reviews. Thus, in some cases the Supreme Court or Circuit Courts of
Appeals overruled a District Court Judge, and required him' to rewrite his order to
result in a different sense of violation or a different remedy. 1In addition,
social coercion may have occurred when people in the local community took action

“against a judge who made, or was about to make, an unpopular decision. Several of
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‘the judges we spoke with discussed ways in which their former friends and neighbors
ostracized them and their families. Moreover, local strangers sometimes made
threatening phone calls, desecrated their residences, and otherwise harassed and

attempted to coerce them.

Findings about key courtroom issues.

In addition to our analysis of the experiences of various actors, we
investigated how these actors viewed a number of common issues or phenomena in
the process of school desegregation litigation.

Preparation for'testimony. How did attorneys know (or ensure) that the testimony

their witnesses gave would be relevant to their case? Would it aid the case instead
of destroyiﬂg it?. How did a scholar find out what was expected of her or him?
"How did s/he learn how to aid her or his party, ' instead of making it more_vuinerable?
No attorney who iuﬂicarefuily constructed a case wished to jeopardize it by using
unknown scientists giving unknown testimony in incompetent ways. By the'same_
token, no scientist. wanted to partiéipate in a scene in which hé or sﬁe felt and
acted inadequately and was humiliated. Thus, a period of mutual preparation was
necessary. How did attorneys and witnesses prepare for expert witnessing? »

Atforneys and scientists identified three major objectives of preparation for
testimony: psychological, strategic, and factual;‘ Psyéhological preparation
involved familiarizing experts with the nature of the courtroom and the adversarial
process and their own role requirements. 'A lawyer and a scholar commented on this
form of preparation, respectively: -

It's a matter of preparing them for what the process is, and then

giving them techniques that assure their survival and survival as
a whole person within the context.

Especially in the beginning (my lawyer) would try to explain
the rules of evidence and my freedoms and lack of freedoms when
I'm on the stand. In effect, he would train me in the process
of being a w1tness, which I needed in the beginning.

Strateglc preparatloncon51stedof discussions or negotiations between lawyers
and experts about the theory of the: case and/or the nature of the testimony to

be offered.

I was involved in overseeing, advising and consulting on what kinds
of data to get, how to put the data together. We had lots of
sessions on what kinds of legal issues did they want to make- and
then we looked at what kinds of data were available.
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‘'There are a number '0of issues in school desegregation cases that
lawyers don't see that a good expert ought to see. If an expert
is worth his or her salt in any kind of litigation, they ought
to be able to p01nt out areas that lawyers can cover in legal
terms.

We negotiate. The lawyers say here's the points we would like to
make. We  are looking for an expert witness who would speak to this
kind of testimony. I say, '"Well, I can go this way but I can't go
that way." It is very honest and straight- forward The .lawyers
understand about roles pretty well.

,.Factual preparation often occurred as part of these strateglc negotlatlons.
it involved lawyers educatlng experts about the legal issues and local specifics of
the case and scholars making sure they knew their own and related worh. As lawyers
noted regarding scholars:

Make sure he is just as familiar as he can possibly be with-
the school district because that is one thing that school
board people. often dwell on, is that this person is ‘an out-
sider, right? So he has to be as familiar as possible with
-the school district. The Court will take an opportunity

to disallow an expert's testimony on that basis.

Simiiarly, lawyerS'preparedAthemselves factually for their witnesses:
We reviewed extensively everything they had previously written. .
- We would make sure that we understand (our expert's) exhibits
and the general principles behind the research.
'In addition to providing various kinds of advice, lawyers proceeded with
-preparation of their_witnesses according to other techniques. Some attorneys
gave theirbﬁrospectivewitnesses transcriptsJOf other witnesses' depositions or
. copies'of court testimony. Other scholars'sat intthe courtroom to hear expert
testimony, learning from flrst hand - observations what they might encounter. In
addition, some scientists reported they talked to their colleagues who had testlfled
and asked them what it was like in the courtroom. Efforts to role-play the

actual testifying scenario also were reported by several scholars and attorneys.

"The conduct of cross-examination. Most experts and attorneys perceived the

basic purpose of cross-examination in partisan or adversarial terms: to help
win the case. Some related thls theme to the legal process of achieving ”truth"
by the important judicial review of each side's best case. In general, the
major strategy attorneys utilized in the effort was an attempt to discredit

the expert-witness. As several scholars and attorneys noted:
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The opposition's first step is to discredit the so-called expert,
to get;him to trap and discredit himself.

The purpose of the cross-examination is to destroy the credibility .
. of the witness.

The lawyers are trying to make you look bad and less competent than
you are. They will try and make you contradict yourself, and will
try to discredit you personally if they cannot discredit your social
science data or testimony.

In the longer final report, we analyze court transcripts which demonstrate
the ways in which cross-examining attorneys used the following specific tactics
to-challenge witnesses' credibility. - -

challenging witnesses' academic credentials

challenging witnesses' locally relevant expertise
implying special interests in the case

implying bias in personal views '

searching for admissions of legitimacy of opposing views -
. exposing contradictions or errors in testimony

What is a good witness? The basis of a good witness is one Qho is, or who appears;
credible'in court. - Two major categories of .attributes or role behavior stood out
in the reports of‘scholars, attorneys and judges:'exgertise; or matters of technical
knowledge; and expertness, or skills and tactics of presentation. Some of -the
specific attributes or behaviors'noted in each of these major categories are

presented in Table 4.

Table 4: Characteristics of a Good Witness,. as reported by attorneys
' and scholars

Eerrtlse

Have good credentlals
Have good data/experience
Know the local area

Expertness

Communicate clearly/specifically

Don't use jargon or highly technical materials-
Stay within area of expertise

Admit ignorance or weakness¥®

Don't be adversarial

Maintain integrity

Don't get rattled or hesitant

Be courteous and dress nice

Respond to questions



The greatest difficulty in matters of expertise was social.scientists' lack of
knowledge about the local area. Scholars often were'unprepafed in this area

‘because their expertise and reputation generaily were built on precisely the

reverse criterion -- the abilityvto create more generalizable and abstract
knowledge.froﬁAvarious data sets. Aside from this difference, attorneys for both
parties generally screened their experts cerefully for their technical qualifications,
credentials and reputation. Thus, much of the variation in witnesses perteined

to matters of style or_pefformanceb(expertness). The arbiter of these considerations
was fhe judge, to whom the witness>must appeal. Judges eommenﬁed»on some of the
factors noted above.’

I just wasn't impressed with the evidence generally because its
in such a hypothetical form, and we're talking about "if this"
and "if that". Maybe: I didn't understand it as well as I should,
but I thought I understood it and I just thought the whole idea
created too much -uncertainty, and I just wasn't impressed with
the evidence. :

Credibility~comes‘from a balanced approach. Where every answer
supports the person who hired (the expert), you get suspect.

The ones who weren't good witnesses were the ones who obviously
refused to consider the possibility that they may be wrong in
their conclusions, that their data base is wrong, or that the
particular factor they are considering is wrong.

On some occaeions, judges cleerly were intrigued by the witness,.and engaged her
or him in extended conversations and questionning from'the bench. Witnesses
enjoyed these encounters,. and often felt "listened to" in ways that affirmed
their expertise and status. Learning to deal with.these issues:in effective

.witnessing helped scholars resolve some of the skill dilemmas referred to

earlier.

What about a panel? The problems of party witnessing were felt by some as a
detriment to effective scholarly input and judicial consideration. Tﬁis adversarial
pfocedufe was seen aé both apprdpriate and advantageous by others. Recently,
increasing attention has been given to alternative procedures for the introduction

of social scientific testimony, and the scientific panel is one such option. We

asked various éctors.how they assessed the idea of a panel. Some, of course, had
had actual experience with this mechanism in the Los Angeles caée; others speculated

about its utility.
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Contrary to original expectations, not all scientists supported the idea of
a panel, and not all attofneysAopposed it. Data analysis ipdicated that 3 other
factors determined how this mechanism was assessed: (1) perceptions of the proper
style of dispute settlement in the desegregation cases; (2) desires for control
of experts and the courtroom process; and (3) assumptions about the nature and ‘
role of scholarly experts. |
Attorneys and scholars who accepted a legalistic model of win-lose settlement'
of disputes generally'favored the party witness approach. Others, those who ‘ .
'desifgd an integrétive resolution to fractious community disputes, wanted the
range of options widened beyond those dictated by traditional legal procedures.
They wanted new issues introduced, nbn-party connected ideas examined; and bargains
or combromises struck. As such, they favored a panel approach not limitea by
party loyalties or adversarial précedures. Many attornéys were open to the idea
of‘a'panel at the remedy stage of a trial, when plan development was at stéke;-ét
the violation stage there was less support for alternative settlement procedures.
Attorneys and scientists who wanted substantial control of the courtroom
process to remain in attorneys' haﬁds generally favored the party witness approédh.
Thé party witness process involves attorneys in selecting, preparing, directing
and protecting witnesses for tﬁeir side, and in checking or attacking witnesses
~for the other side. Many attorneys felt it was important to be able to exert
such control over witnessesg without it they felt they would have little control
over the evidence being entered - by their own witnesses or by othérs. ‘Moreover,
if witnessés had difect access to the judge, attorneys felt they would have 'little
" control over how the judge mightiuse them, and that he might even suit his own
.biases in their selection and focus. Other experts, who felt constrained by their
own and others' attorneys, and who wanted their access to the judge unmediated by
traditional attorney—wifness and'attorney—judge interactions, favored a banel.
They were prepared to deal with cross-examination of their individual or collective
findings, but stressed the need to operate with less control by attorneys. and
with more accountability to the judge. A '
A Attorneys and scholars who assumed that social scientists'could:be relatively
unbiased and objectiQe, or who felt that a fairly representative group of scholars
(with different viewpoints) could be fbund, generally favored a panel. In that more
insulated setting,it was felt, rélatively objective scientists could préceed with

their deliberations in a relatively objective manner. Other actors felt either
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.thattmost panels would beAweighted‘in oneé particular direction, or that ény
‘individual scientist would have. biases; they wanted to prevent these biases
(collective or individual) from being actualized. Here, attorney control was

most important to assert. Informants' discussion of panels was related to their
perceptions ‘of the "liberal" biases of social scientists and the scientific academy.
Different views on the roles sEholars played in court (and their choices of
normative stance), and the role that scientific evidence played in court, clearly

were related to notions of the utility or disutility of a panel.

“Some concluding thoughts: problems of implementation

Two final issues present serious thallenges to the course of litigation with
fegafd to school. desegregation controversies, and to the role of social scientific
evidence in that litigation. These issues help identify the current'limits of
court action, and the current limits of social scientific téstimony in the
desegregation cases. ‘

First, court- designed-remedies generally have included scant attention to
mechanisms for ensuring that schoolAsystems implemeﬁt these remedies in good
faith. In some cases, judges did not appear to care whether their pléns were
- implemented, apparently_deéiring not to push an issue or a -system any further.

In other cases, judges simply have not perceived initiation or implementation as
within their purview; they indicated that if school authorities failed to act’

on a decision it was up to the plaintiff attorney to bring the matter to- their
attention. Other judges have assumed the good will or expertise of educational
“authorities fo soive these probiems of institutional change, sometimes in the
face of massive evidence to the contrary. However; in some cases, judges have
established masters, monitors, monitoring commissions and even special school
district "departments of implementation" to ensure some dégree of compliance with
their orders. ' ‘ -

"Nonetheless, compliance is barely the issue: in a human system such as the
school, "educators' commitment to racial justice really is at stake. Mere compliance
with the letter of the law, without commitment ot its spirit, is not adequate,
Clearly no judge can ”requi;e” educators to care, students to learn, whites to -
stay in the community, and so on. However, these issues can be addressed in a
comprehensive plan, and incentive systems can be developed to marshall human

resources more effectively than has been the case. The history of school systems'’
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responses to court orders requiring desegregation is a history of minimal compliance,
with'negligible commitment to serious reform of the educational opportunities
available to and provided. for minority youth. Perhaps the problem is that .school

systems seldom have had the power to alter themselves, certainly not without the

support of other powerful groups and institutions in the local and national community.

Perhaps school desegreégation, withquc accompanying changes in segregated neighbor-
hoods and workplaces, simply is an unworkable social policy. It certainly is not
a policy that hés gained vigorous public support. Some observers argue tﬁat it is
time to find new solutions to problems of social injustice in schodl and society.
There are many complex variables- at stake here, and ﬁo one expects the schools
or the courts alone to solve these problems. However, courtsAwhich do not attend
‘to the problems of implementation of their orders fail to ensure action on even
that part of the problem they have elected to:address.- ‘ n

Second, many of the data and theories current social science één provide about
the conditions under which desegfegated education might be implemented effectively
have not been asked for -or delivered in court. Findings regarding the  nature
of - equal—status interracial contact and collaboration, the development and use
of multi-ethnic and anti-racism currlcula organlzatlonal development or communlty—
partnership efforts within local schools, new and vigorous leadership patterns
in school staffs, and institutional changé in human service systems, seldom have
been introduced into éourt~and seldom have informed court findings and subsequent
remedies. Despite their obvious relevance, they have been utilized infrequently
in the design and operation of implementation efforts. Why not?

These findings are relevant to the eventual resolution or amelioration of
>racially potent éommunity contrdversies about the quality and equality of education.
Clearly they are relevant to a settlement of the broader disputes underlyiﬁg
specific>schobl desegregation litigation. Ignoring these relevant findings
leads to the creation of remedies which will not make much of a difference to
school children no matter how consistent the remedies may be with. the letter of.

legal precedent and constitutional guarantee. Indeed, most cogent research in

ithe past two decades of school desegregation show just that: not much of a
difference. The traditionai'model of litigafion and dispute settlement ﬁas
stoppgd short of responding fully to these issues and to utilizing these data.
When the legal dispute is settled the courtroom actors -- scholars, attorneys
and judge -- appareﬁtly see their job as done. The community dispute, however,

may be far from settled. And perhaps it cannot be settled within the context
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of a lawsuit. Other dispute-settlement mechanisms may: be more effective than

the courts, and other avenues for applying social science may be more fruitful.

Our next steps in this analysis and reporting process

This brief summary is primarily a shorthand version of the final report.
It cannot begin to do justice to the rich details of the cases and the attitudes
and courtroom interactions our informants sharedAwith us. The summary does provide
an outllne of the study's core f1nd1ngs. '

" The ‘final report does not conclude our analy51s of these data. Several
of its chapters are the ;nltlal analysis of the problems‘under investigation,
with full integration of both qualitative detail and quantitative comparison .
to continue over .the next several months. As we further explore these data,’
we will appreciate readers' responses to this summary and to- the final report.
Your reactions, questions, suggestions, etc., undoﬁbtedly will help direct our
attempt to portray and understand the views and experiencés of'all these actors -
in school desegregatlon 11t1gat10n. ' _

The immediate next ‘'steps in our: 1nvest1gat10n are reflected in the completion
of the final report. The approximate table of contents of that report is provided -

Below.
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