
LAW AND ORDER ON THE COLORADO FRONTIER: 

THE BASES OF PUBLIC AND PRIVATE GOVERNMENT 

Richard Hogan 

University of Michigan 

November 1981 

................................................................... 

CRSO Working Paper No. 250 Copies available through: 
Center for Research on Social 

Organization 
University of Michigan 
330 Packard Street 
Ann Arbor. MI 48109 



Richard Hogan 

U n i v e r s i t y  o f  Michigan 
November 1981  

submi t t ed  as C.R.S.O. Working Paper  
9 November 1981  



Abs t r ac t  

This  paper r e l a t e s . v e r s i o n s  of "law and o rde r "  i n  Nineteenth Century 
Colorado to  t h e  modes of product ion which c h a r a c t e r i z e  d i f f e r e n t  f r o n t i e r  
i n d u s t r i e s .  1.ruiependent producers  who c o n t r o l  t h e  means and absorb  t h e  c o s t s  
of  product ion p a r t i c i p a t e  . i n  t h e  Carn iva l  of  p u b l i c  government, main ta in ing  
t h e  independent economic c o n t r o l  of producer and merchant .  Non-producers who 
f inance  . t h e  product ion  process  and who r e q u i r e  p o l i t i c a l  a u t h o r i t y  t o  c o n t r o l  
p rodudt ion  r e l y  o a  p r i v a t e  government, t h e  Caucus. The mining and c a t t l e '  
i n d u s t r i e s  of  t h e  Colorado f r o n t i e r  p rovide  examples of  t h e  modes of product ion 
r e f l e c t e d ,  i n  Carn iva l  and Caucus and o f f e r  ev idence  of t h e  dynamic process  of 
p o l i t i c a l  and economic s t r u g g l e  w i t h i n  t h e  e c o l o g i c a l  and i n s t i t u t i o n a l  con f ines  
of t h e  American f r o n t i e r , . s u g g e s t i n g  c o n s i d e r a b l e  room f o r  s p e c i f i c a t i o n  and ' . 

r e - eva lua t ion  of  t h e o r e t i c a l  .models which o f f e r  .mac ro - in s t i t u t i ona l  s t r u c t u r e  
as  t h e  de te rmin ing  f a c t o r ,  i n  s o c i a l  change. 



. . 
Defining "Law and Order" 

"Law and order"  c o n s i s t s  of a concentrated-means of coercion-,  a set 

. o f  p r o s c r i p t i v e  o r  p r e s c r i p t i v e  s t a t emen t s  and t h e  employment of t h e  former 

i n  t h e  defense  of t h e  l a t t e r .  I n  t h i s  a n a l y s i s ,  any set of p r o s c r i p t i v e  o r  

p r e s c r i p t i v e . s t a t e m e n t s  which are p u b l i c l y  r e c 0 r d e d . a ~  p e r t a i n i n g  t o  a popu- 

l a t i o n  of a c t o r s  and a c t i o n s  and a r e r e g u l a r l y  defended by some c o l l e c t i v e l y  - 

c o n t r o l l e d  concent ra ted  means of coerc ion  w i l l  be considered a v e r s i o n  of 

"law and order" .  -Only t hose  v e r s i o n s  which a r e  c o l l e c t i v ' e l y  promoted (by 

t h r e e  o r  more persons)  w i l l  be t h e  o b j e c t  o f  s tudy .  

This  d e f i n i t i o n  exc ludes  l e g i s l a t i o n  wi thout  enforcement,  and, i n  t h i s  
. . 

sense ,  i t  i s  f a i t h f u l  t o  c l a s s i c a l  d e f i n i t i o n s  of "law". Weber d e f i n e s  "law'! 

' a s  ". . .norms whi.ch a r e  d i r e c t l y  guaranteed by l e g a l  coercion".  (page 314). 

S i m i l a r l y ,  he s t a t e s , ; "A  ' l e g a l  order , '  s h a l l  ... be s a i d  t o  e x i s t  wherever 

coe rc ive  means.. .are a v a i l a b l e "  (page 317). Morton F r i e d ,  i n  h i s  d e f i n i t i o n  

of t h e  s t a t e ,  a l s o  r e l i e s  on t h e  concept of  coe rc ive  power. "The s t a t e  i s  

an o r g a n i z a t i o n  of t h e  power of s o c i e t y f '  (page 230). "The s t a t e  must es tab-  

l i s h  and main ta in  sovere ign ty ,  which may be  cons idered  t h e  i d e n t i f i c a t i o n  

and monopoly of  paramount c o n t r o l  over  a p o p u l a t i o n  and an a rea"  .(page 237). 

Both Weber and F r i ed  r e s t r i c t .  t h e  d e f i n i t i o n  of law t o  a g r e a t e r  degree 

t han  I have. Both i nc lude  t h e  presence  of a n  enforcement s t a f f  a s  p a r t  of 

t h e i r  d e f i n i t i o n .  Weber s t a t e s ,  "An o r d e r  w i l l  be c a l l e d  ... l a w . i f  i t  i s  ex- 

t e r n a l l y  guaranteed by t h e  probabi l i ty .  t h a t .  . . coerc ion  w i l l  be  app l i ed  by 

a s t a f f  of people  i n  o r d e r  t o  b r i n g  about  compliance o r  avenge v i o l a t i o n "  ... 



" the  concept 'law' w i l l  be made t o  t u r n  'on t h e  presence  of  a  s t a f f  en- 

, gaged i n  enforcement" (page 34). F r i e d  d e f i n e s  law a s  " . . . a  r u l e  of con- 

duc t  enforced by s a n c t i o n s  admin i s t e r ed .by  a  de t e rmina t e  l ocus  of power, 

.whether  by t h e  sovere ign  i t s e l f  o r  by a  su r roga t e "  (page 20).   h he s t a t e ,  

then,  i s  a  c o l l e c t i o n  of s p e c i a l i z e d  i n s t i t u t i o n s  and agenc ies ,  some formal 

'and o t h e r s  in formal ,  t h a t  'maintains  an o r d e r  of s t r a t i f i c a t i o n "  (page 235). 

Aside from t h e s e  d e f i n i t i o n a l  d i f f e r e n c e s ,  both ~ e b e r  and F r i e d  main ta in  

t h a t  t h e  s t a b i l i t y  o f  a  government, o r  any form of p o l i t i c a l  'dominat ion,  de- 

pends on i t s  l eg i t imacy  i n  t h e  eyes of t h e  s u b j e c t  popula t ion .  Weber w r i t e s ,  

".. .any a u t h o r i t y  guaran tee ing  a  l e g a l  o rde r  depends, i n  some way, upon 

t h e  consensual  a c t i o n  of t h e  c o n s t i t u t i v e  s o c i a l ' g r o u p s "  (page 334.). 

"(A) ' l e g a l  o r d e r '  i s  e m p i r i c a l l y  ' v a l i d '  owing n o t  s o  much t o  t h e  a v a i l a b i l -  

i t y  of  coe rc ive  gua ran t ee s  a s  . to  i t s  h a b i t u a t i o n  a s  'usuage'  and i t s  ' r o u t i n i -  

zat ion" '  (page 333). S i m i l a r l y ,  F r i e d ,  quot ing  Aust in ,  w r i t e s ,  "NOW t h e  

permanence of  every government depends on t h e  h a b i t u a l  obedience which i t  

r e c e i v e s  f r o m , t h e  bulk of  t h e  community" (page 25) .  

C lea r ly  then ,  my d e f i n i t i o n  of "law and order"  i s  both  more and l e s s  re -  

s t r i c t i v e  than  one might .wish .  It exc ludes  government wi thout  enforcement, 

bu t  r e q u i r e s  n e i t h e r  t h e  consent  of t h e  governed nor  t h e  claim t o  l e g i t i -  

mate a u t h o r i t y .  Furthermore, "law and order"  does n o t  r e q u i r e  a  monopoly 

on t h e  use  of . c o e r c i v e  v io l ence ;  more t han  one v e r s i o n  of  "iaw- and order"  may 

be s a i d  t o  r u l e  a  p a r t i c u l a r  popula t ion .  
. . 

-- . 
The b e n e f i t  of  my d e f i n i t i o n  is t h a t  i t  a l lows  f o r  cons ide rab l e  v a r i a t i o n  

. . i n  terms o f . f o r m a 1  s t r u c t u r e ,  inc lud ing  v i g i l a n c e  committees and bu reauc ra t i c  



governments, and a l l ows  f o r  both p u b l i c  and p r i v a t e  v e r s i o n s  of "law and 

order" .  Never the less ,  it does no t  i nc lude  t h e  r u l e s  imposed on family 

members o r  employees' u n l e s s  t h e s e ' a r e  c o l l e c t i v e l y  imposed by a group of 

p a t r i a r c h s  o r  employers. The ca t t l emen ' s  law of t h e  open range w o u l d ~ q u a l i f y  

t o  t h e  e x t e n t  t h a t  i t  is pub l i c ly  recorded and c o l l e c t i v e l y  defended. The 

law o f  Judge.Roy Bean would not  q u a l i f y  u n l e s s  i t  could be shown t h a t  he 

a c t e d . w i t h a  group .of i n t e r e s t e d  p a r t i e s .  H i s t o r i c a l  accounts  sugges t  t h a t  

t h i s  w a s  n o t  t h e  ca se .  



11. Why "Law and Order"? 

The a n a r c h i s t .  t e l l s  us  t h a t  ,government f e t t e r s '  economy and s o c i e t y  w i t h  a  

dominant p a r t y  which t ramples ' . the  i n t e r e s t s  of subo rd ina t e s  i n  i t s  q u e s t  
, 

f o r  c o n t r o l .  However, n e i t h e r  h i s t o r i a n s ' n o r  s o c i o l o g i s ~ t s . h a v e  s e r i o u s l y  

cons idered  t h e  p o s s i b i 1 i t y : t h a t  ' the  f r o n t i e r  might remain ungoverned. 

On t h e  one hand, t h e  consensus s choo l  a rgues  t h a t  government r e p r e s e n t s  . 

. the  common i n t e r e s t s  of t h e  members, s e r v e s  t o  r e i n f o r c e  t h e i r  commitment 

t o  shared  b e l i e f s  and va lues  and defends t h e i r  way of l i f e  from t h e  t h r e a t s  

of a n t i - s o c i a l  behavior .  The e s t ab l i shmen t  of government r e f l e c t s  t h e  in -  

s t i n c t s  o r  h a b i t s  of t h e  governed and t h e  need t o  defend s o c i e t y  from t h e  

i n t r u s i o n  of  o u t s i d e r s  o r  t h e  d i s r u p t i v e  i n f l u e n c e  of a l i e n a t e d  members. 

1 t . i ~  assumed t h a t  government i s  r equ i r ed  f o r  e i t h e r  t h e  psychologica l  wel l -  

being of t h e  members o r  t h e  v i a b i l i t y  of t h e  c o l l e c t i v e  endeavor. 

O n . t h e  o t h e r  hand, t h e  c o n f l i c t  school  a rgues  t h a t  government is  t h e  

execu t ive  committee f o r  t h e  a f f a i r s  of  t h e  r u l i n g , c l a s s .  The o rgan iza t ion  

of p roduct ion  is the .  b a s i s  of s o c i a l  i n e q u a l i t y ;  i t  i s  - the 'means  of e f f e c t -  
, . 

' i ng  t h e  hegemony of ' the  dominant c l a s s .  Each mode of product ion  is  main- 

t a i n e d  through t h e  coe rc ive  power of government, so  government r e f l e c t s  t h e  

mode of product ion.  It is  shaped by t h e  needs  of t h e  d ~ m i n a ~ t  c l a s s  and 
, * .  , 

l e g i t i m a t e d  by t h e i r  p o l i t i c a l  theory.  Monarchy defends  family and l and  

a long  w i t h  t h e  t r a d i t i o n a l  r i g h t s  and o b l i g a t i o n s  t h a t  a r e  i n h e r i t e d  w i t h  

one1 s s o c i a l  p o s i t i o n .  Republicanism defends  c a p i t a l  ' and i t s  accumulation. 

a long  w i t h  t h e  r i g h t s  t o  l i f e ,  l i b e r t y  and t h e  p u r s u i t  of  happiness.  

Communism.defends t h e  product ive  powers o f . t h e  s o c i e t y  and t h e  power of  t h e  

s t a t e  t o  c o l l e c t  and d i s t r i b u t e  t h e  g r o s s  n a t i o n a l  p roduct .  The s t a t e  i n -  

s u r e s  t h e  c o n t r i b u t i o n  of each, accord ing  t o  h i s  a b i l i t y , . a n d  i t  d i s t r i b u t e s  



t h e  product ,  t o  each according t o  h i s  need. 

While t h e  consensus - and c o n f l i c t  s choo l s  d i f f e r  i n  t h e i r  ana lyses  of  

t h e  causes  and e f f e c t s  'of government, they  ag ree  t h a t  government, is  e s s e n t i a l  

t o  ' the  cont inued e x i s t e n c e  o f  economy and soc i e ty . .  It is .  i r o n i c  t h a t  t h e s e  

opposing schools  converge .in t h e i r  m i l l e n i a l  v i s i o n s  of t h e  government of 

t h e  people.  ' The c ~ n s e n s u s  school  views t h e  bourgeois .  r e v o l u t i o n .  a s  t h e  

s t r u g g l e  t o  e s t a b l i s h  a  l i m i t e d  government w h i c h . p r o t e c t s  t h e  r i g h t s  of 

i n d i v i d u a l s  and defends  e q u a l i t y  of oppor tun i ty  a s  t h e  c o l l e c t i v e  i n t e r e s t .  

The C o n f l i c t  s choo l  views t h e  communist r e v o l u t i o n  a s . t h e  s t r u g g l e  t o  c r e a t e  

a  powerful c e n t r a l  s t a t e  which c o n t r o l s  t h e  product ion  and d i s t r i b u t i o n  of 

commodities and defends t h e  c o l l e c t i v i t y  i n  t h e  i n t e r e s t  of t h e  membership. 

While communism and republ icanism d i f f e r  i n  many important  r e s p e c t s  ( a l -  

though t h e  e x t a n t  v e r s i o n s  show. s i g n s  of  convergence),  bo th  r e f l e c t  t h e  

no t ion  t h a t  t h e  government of t h e  people  ( i n d i v i d u a l l y  o r  c o l l e c t i v e l y )  can 

r e s o l v e  t h e  c o n f l i c t s  i nhe ren t  i n  s o c i a l  i n e q u a l i t y .  

I o f f e r  no such hope t o  t h e  a r c h i t e c t s  of p o l i t i c a l  economy. The 

c r e a t i o n  and d e s t r u c t i o n  of  economy and s o c i e t y  c h a r a c t e r i z e s  human h i s t o r y  - 

t e s t i f i e s  t o  t h e  i n h e r e n t  i n s t a b i l i t y  of  p o l i t i c a l  domination. Governments , 

,do no t  emerge o u t  of anarchy;  they a r e ' n u r t u r e d  by t h e i r  p r edeces so r s  and 

. they, i n  t u r n ,  p r o v i d e - t h e  means f o r  t h e i r  displacement .  Nei ther  communism 

nor  republ icanism w i l l  e scape  t h e i r  common f a t e ,  ,but t h e i r  proponents  o f f e r  

thq  e lements  f o r  a comprehensive theory  of  t h e  o r i g i n s  o f  t h e  s t a t e .    or- 
rowing s e l e c t i v e l y ,  one may approach t h e  i s s u e s  of how. and why "law and 

order"  came t o  Colorado. 



. .  . 
. . 

The consensus s choo l  o f f e r s  two impbr tan t  i n s i g h t s :  emerging forms of 

government a r e  roo ted  i n  t h e  p o l i t i c a l  t r a d i t i o n  of t h e  s o c i e t y ,  and they 

correspond t o  t h e  e x t a n t  forms of s o c i a l  and economic l i f e .  People  do no t  

c o n s t r u c t  t h e i r  government from whole c l o t h ;  they a r e  l i m i t e d  by t h e  examples 

which h i s t o r y  has  provided and t h e  r e sou rces  which they .cont ro1 .  Also, 

governments a r e  no t  c r ea t ed  a s  a  form of  d ive r s ion .  They a r e  expensive and 

po , t en t i a l l y  dangerous,  so  they a r e  e s t a b l i s h e d  and maintained on ly  i n  l i g h t  

of t h e  func t ion  they  might se rve .  I n  s h o r t ,  governments a r e  e s t a b l i s h e d  

w i t h i n  t h e  c o n s t r a i n t s  of  what i s  a v a i l a b l e  and u s e f u l ; .  i n  t h i s  s ense  they 

r e f l e c t  c u l t u r e  and s o c i e t y ,  t h e  p a s t  and t h e  p re sen t .  

The c o n f l i c t  school  o f f e r s  a  dynamic f o r c e  which p r o p e l s  t h e  process  of 

. s o c i a l  change. C la s s  c o n ' f l i c t ,  a s  ref1,ected i n  t h e  o r g a n i z a t i o n  of product ion;  

resu l ' t s  i n  t h e  impos i t i on  of  government by t h e  , c l a s s  which e s t a b l i s h e s  i t s  

hegemony. Hegemony i s  e s t a b l i s h e d  i n  t h e  economic a r ena  through t h e  imposi t ion 

of t h e  mode of  product ion  which r e c r e a t e s  t h e  i n e q u a l i t y  t h a t  s e r v e s  a s  t h e  

b a s i s  f o r  t h e  dqmination of a  p a r t i c u l a r  c l a s s .  However, t h e  a b i l i t y  t o  re- 

o rgan ize  product ion  is  p red i ca t ed  on t h e  capac i ty  t o  dominate t h e  e x t a n t  

pol i t ic ' l  economy d e s p i t e  t h e  f a c t  t h a t  i t  h a s  been e s t a b l i s h e d  t o  main ta in  
. . 

t h e  hegemony of a  d i f f e r e n t  c l a s s .  'one must endure t h e  f e t t e r s  of' t h e  

e x t a n t  p o l i t i c a l  economy and ach ieve  domination i n  terms of t h a t  system be- 

f o r e  one can r eo rgan ize  t h e  means of p roduct ion  and e s t a b l i s h  government on 

t h e  b a s i s  o f .  t h a t  r eo rgan iza t ion .  

- 
I n  t y i n g  toge the r  t h e s e  d i s p a r a t e  t h r e a d s  of p o l i t i c a l  t heo ry ,  I 

o f f e r  t he  fo l lowing  p r o p o s i t i o n s  regard ing  t h e  emergence of It law.and order"  

i n  Colorado : 



1. The forms of "law and order"  which emerge on t h e  Colorado f r o n t i e r  
resemble t h e  v a r i o u s  v e r s i o n s  of r epub l i can  government t h a t  have been . 

prev ious ly  adopted. 

2. The v e r s i o n  of  "law and order"  which i s  adopted i n  a  p a r t i c u l a r  
l o c a l i t y  w i l l  r e f l e c t . t h e  predominant mode of p r o d u c t i o n . i n  terms of 
t h e  r e l a t i v e  power of  t h e  i n t e r e s t e d ' c l a s s e s  a n d . t h e  n a t u r e  and ex-. 
t e n t  of 'dominant c l a s s  con t ro l .  of t h e  product ion  process .  

3. The r e c o n s t i t u t i o n  of ."law and order"  w i l l  m i r r o r  t h e  reorganiza-  
t i o n  of p roduct ion ;  t h e  l a t t e r  depends on t h e  c a p a c i t y  'of an emerging 
c l a s s  t o  ach ieve  hegemony wi th in  t h e  con f ines  of  t h e  e x t a n t  p o l i t i c a l  
economy. 

In s h o r t ,  t h e  es tab l i shment  of " l a w  and order"  r e s u l t s  from t h e  c o n f l i c t  ' 

surrounding t h e - a t t e m p t  t o  i n s t i t u t i o n a l i z e  t h e  b a s i s  of  .econom,ic i n e q u a l i t y  

and t h e . p r o c e s s  of reproducing t h a t - i n e q u a l i t y  through t h e  mode of  product ion.  

"Law and order"  i s  r e c o n s t i t u t e d  a s  product ion  i s  reorganized ,  r e f l e c t i n g  

t h e  hegemony -of a  new . c l a s s .  For example, t h e  mining c o u r t  emerges from 
. . 

t h e  c o n f l i c t  between t h o s e  who c o n t r o l  and t h o s e  who seek  t o  c o n t r o l  mindng 

c la ims .  I n  s p e c i f y i n g  t h e  means' of e s t a b l i s h i n g  a  c la im,  t h e  d i s t i n c t i o n  

between mine-owner.and miner i s  i n s t i t u t i o n a l i z e d  and t h e  domination of t h e  

former i s  de'fended by law. The a r t i s a n a l  mode of product ion  i s  maintain.ed 

by . t h e  r e g u l a t i o n  of t h e  process  of a c q u i r i n g  and e x p l o i t i n g  mining claims. 

Never the less ,  i n  d i s t i n g u i s h i n g  t h e  mine-owner f rom. the  miner ,  mining cou r t  

law provides  t h e  b a s i s  f o r  t h e  i n t r u s i o n  of  t h e  c a p i t a l i s t .  To de'fend prop- 

e r t y ,  i n  terms o,f t he  means of p roduct ion ,  i s  t o  defend c a p i t a l .  With t h e  

accumulation of c a p i t a l  and t h e  p r o f i t a b i l i t y  of t h e  c a p i t a l i s t  mode of 

product ion ,  comes t h e  hegemony o f ' t h e  c a p i t a l i s t  c l a s s ,  t h e  new mine-owners, 

who r eo rgan ize  product ion '  and r e c o n s t i t u t e ' l a w  and o r d e r ' o n  t h a t  b a s i s .  

. -. 



111. Versions .of "Law and Order" 

I n  a t tempt ing  to.  d i s t i n g u i s h  v e r s i o n s  of "law and order"  and a s s o c i a t e  

t h e s e  w i t h  modes of  p roduct ion ,  one exper iences  .an embarrassment of r i c h e s .  

There a r e  innumerable v a r i a t i o n s  on t h e  theme o f ' r e p u b l i c a n  government, - 
hence's c l a s s i f i c a t i o n  i n  te rms 'of  form o r  con ten t  l e a v e s  one w i t h  an enor- 

mous ma t r ix  of p o s s i b l e  v e r s i o n s  and an  i n s u f f i c i e n t  sample of c a s e s  t o  
. . 

c l a s s i f y .  With t h i s  i n  mind, t h e  focus  of t h i s  a n a l y s i s  w i l l  be t h e  d i s -  

t i n c t i o n  between p r i v a t e  and pub l i c  v e r s i o n s  o f  "law and order"  and t h e  

modes of  p roduct ion  which a r e  g e n e r a l l y  a s s o c i a t e d  wi th  each. 

The Caucus is  an  i d e a l  type which r e p r e s e n t s  v e r s i o n s  of  p r i v a t e  "law 

and order" .  -It is  cha rac t e r i zed  by i r r e g u l a r ,  s m a l l ,  p r i v a t e  ~ e e t i n g s  (behind 

c losed  doors)  wi th  d i s c u s s i o n  of p r e s s i n g . m a t t e r s  and p lanning  f o r  gene ra l  

s t r a t e g i e s . .  I t  t akes  i t s  name from t h e  - p a r t y  caucus,  developed by t h e  

J e f f e r s o n i a n  Republican l e a d e r s  a s  a  means of  main ta in ing  p a r t y  u n i t y  i n  

t h e  nomination of o f f i c i a l s  and t h e  o p p o s i t i o n  o r  suppor t  of l e g i s l a t i o n .  

~ a n d d w n e r s '  c l u b s  .of t h e  e a r l y  1 9 t h  cen tury  a r e  perhaps t h e  most f a m i l i a r  

example of p r i v a t e  "law and order",  t h e  Caucus. I n  Colorado, t h e ' c a t t l e -  

men's s s soc i a t i ons ,  p a r t i c u l a r l y  i n  t h e i r  e a r l y  form, provide  an  example of  

".law and order"  a s  Caucus. . . 

The Carn iva l  is t h e  i d e a l  type which r e p r e s e n t s  pub l i c  v e r s i o n s  of 

"law and order".  cha rac t e r i zed  by p e r i o d i c ,  p u b l i c  even t s  wi th  widespread 

popular  p a r t i c i p a t i o n ,  r h e t o r i c a l  f l o u r i s h  and symbolic mass-appeals, t h e  

c a r n i v a l  resembles t h e  New England Town Meeting o r  t h e  V i r g i n i a  D i s t r i c t  

Court ,  whose s e s s i o n s  provided t h e  oppor tun i ty  f o r  p o l i t i c a l  speeches,  out-  

door markets  and v a r i o u s  forms of p u b l i c  en t e r t a inmen t .  I n  Colorado, t he  



e a r l y  mining supply-towns provide  an  example of "law and order"  a s  Carnival .  

Both t h e  Caucus and t h e  Carn iva l  a r e  roo ted  i n  t h e  t r a d i t i o n  of American 

r epub l i can  government. The Caucus emerged under J e f f e r s o n i a n  r u l e  a s . a  v e h i c l e  

. f o r  coo rd ina t ing  t h e  a c t - i v i t i e s  of l ike-minded.persons,  and t h e  C a r n i v a l - i s  
. . 

o l d e r  than  t h e  Cons t i t u t i on .  The Carn iva l  was i n s t i t u t . i o n a l i z e d  a s  th,e.means 

of i n r e g r a t i n g  popular  government 'and t h e  p o l i t i c s  o f .  de fe rence ;  i-t w a s  t h e  

modal means of gene ra t i ng  suppor t  f o r  t h e  p a t r i o t  cause.  Thus bo th  forms 

were a v a i l a b l e  a s  v e r s i o n s  of republ ican  government and t h e i r  emergence on 

t h e  Colorado f r o n t i e r  i s  l e s s  than s u r p r i s i n g .  The important  ques t i on  is: 

why d i d  some communit iesadopt  t h e  Caucus wh i l e  o t h e r s  adopted t h e  Carn iva l?  



I V .  Analysis  

. . 

The Caucus i s  b a s i c a l l y  an execu t ive  committee of t h e  r u l i n g  c l a s s .  

I t  emerges f r o m ' t h e  d e s i r e  t o  r e p r e s s  t h e  subord ina t e  c l a s s  i n  l i g h t  of t h e  

' d i f f i c u l t y  of main ta in ing  c o n t r o l  through pu re ly  economic means and t h e  

r e l a t i v e  weakness of t h e  subord ina t e  c l a s s ,  i n  terms of t h e i r  p o t e n t i a l  . f o r  
. . 

mobi l i za t i on  and in f luence .  I n  p a r t i c u l a r ,  t h e  C a u c u s . i s  l i k e l y  t o  emerge . 

when t h e  subord ina t e  c l a s s  l a c k s  i n c e n t i v e s  t o  i n c r e a s e  t h e i r  p r o d u c t i v i t y ,  

i .e .  when rewards do n o t  r e f l e c t  p r o d u c t i v i t y ,  and when t h e  dominant c l a s s  

i s  a t  r i s k  i n  product ion ,  i . e .  f i nances  t h e  product ion  process .  However, 

i t '  i s  d i f f i c u l t -  t o  .impose r u l e  by Caucus when t h e  subord ina t e  c l a s s  has  
. . 

independent economic r e sou rces ,  i . e .  t h e  a b i l i t y  t o  produce f o r  subs i s t ence  

wi thout  r e l a t i o n s  t o  dominant c l a s s ,  and en joys  t h e  oppor tun i ty  f o r  mob i l i t y ,  

i .e .  .does no t  -depend on a  dominant-class sponsor  f o r '  s o c i a l  o r  geographic  

mob i l i t y .  

The e a r l y  Colorado c a t t l e  i n d u s t r y  is  an e x c e l l e n t  example of r u l e  by 

Caucus and t h e  mode of product ion  wh ich ,p rov ides  t h e  b a s i s  f o r  p r i v a t e  "law . 
and order" .  Al though. there  were some a t t empt s  t o  s h a r e  t h e  r i s k s  of d r i v i n g  

c a t t l e  t o  market by charg ing  t h e  t r a l l d r i v e r  a  f i x e d  amount per  head and 

. ' al lowing him t o  pocket t h e  s u r p l u s  o r  absorb  t h e  l o s s  when' t h e  c a t t l e  were 

s o l d ,  t h i s  s t r a t e g y  proved unacceptable  because t h e  t r a i l d r i v e r  lacked t h e '  . 
c a p i t a l  t o  absorb  heavy l o s s e s  and t h e  rancher  l o s t  t h e  oppor tun i ty  t o  

c a p i t a l i z e  on t h e  p o t e n t i a l  f o r  p r o f i t .  

Genera l ly ,  t h e  t r a i l d r i v e r  and t h e  t r a i l h a n d s  were paid on a' fee-for- 

s e r v i c e  b a s i s  and rece ived  t h e  same f e e  whether they  d e l i v e r e d  t h e  bulk of 

t h e  o r i g i n a l  herd ,  thereby  en r i ch ing  t h e  rancher ,  o r  l o s t  a l l  bu t  a  few of 
. . 

t h e  cows and v i r t u a l l y  bankrupt t h e  rancher .  The problem f o r  t h e  rancher  

10 



was simply t h i s .  How could one send a  group of temporary employees ac ros s  

mi l e s  df  has-tile t e r r i t o r y  wi th  a  l a r g e  number -of animals  whose u l t i m a t e  . 

va lue  depended on t h e i r  condi t ion  upon d e l i v e r y ?  S ince  t h e  cowboys could 

. n o t  absorb  t h e  p o t e n t i a l  l o s s e s ,  it would have been d i f f i c u l t  t o  provide 

economic i n c e n t i v e s  f o r  a  job  w e l l  done. While t h e  cowboys would probably 

enjoy r ece iv ing  bonuses,  & seems u n l i k e l y  t h a t  they would work f o r  l e s s  

than t h e  going wage. Th i s  being t h e  ca se ,  i t  makes l i t t l e  sense  t o  pay 

h ighe r  wages i f  .one must absorb t h e  l o s s e s  i n  any event .  

Given t h a t  t h e  cowboys lacked t h e  c a p i t a l  t o  buy t h e  cows and absorb t h e  

r i s k s  of t h e  c a t t l e  d r i v e ,  they depended on t h e  ranchers  f o r  employment. The 

r anche r s  had a  common i n t e r e s t  i n  cheap cowboy l a b o r ,  s i n c e  t h e  t r a n s p o r t  

c o s t s  r ep re sen t ed  a  f i x e d  c o s t  which had t o  be  s u b t r a c t e d  from p r o f i t s  o r  

.added t o  l o s s e s  r e g a r d l e s s  of . the p r o f i t a b i l i t y  of  t h e  d r i v e .  I t  made 

l i t t l e  sense  t o  i n f i a t e  a r t i f i c i a l l y  t h e  c o s t  o f '  t r a n s p o r t  by bidding f o r  
. . 

the 'cowboys,  p a r t i c u l a r l y  s i n c e  t h e  p r o f i t a b i l i t y  of t h e  d r i v e  could no t  

be insured  by o f f e r i n g  a  l a r g e r  sha re  t o  l a b o r .  The r anche r s  found i t  more 

p r o f i t a b l e  t o  sponsor  a  cowboy e l i t e ,  t h e  t r a i l d r i v e r s ,  who were r e l a t i v e l y  

w e l l  paid and w e r e  f r equen t ly  a b l e ,  w i t h  t h e  he lp  of t h e i r  employer, t o  

e s t a b l i s h  themselves a s  ranchers  when they became too  o l d . a n d  t i r e d  t o  chase 

cowboys Hnd cows. 

The o r g a n i z a t i o n  of t h e  t r a i l d r i v e  allowed t h e  rancher  t o  c o n t r o l  t h e  

.cowboys p o l i t i c a l l y ,  r e l y i n g  on t h e  a u t h o r i t y  of t h e  t r a i l d r i v e r  t o  a s s u r e  

t h e  s a f e  passage of  t h e  c a t t l e  and t h e  f u l l  coopera t ion  of t h e  t r a i l h a n d s .  

The t r a i l d r i v e r ,  o r  t r a i l  boss a s  he was c a l l e d ,  was a  r e l a t i v e l y  cheap 

means of main ta in ing  c o n t r o l ,  s i n c e ' o n l y .  one employee was rewarded 



economically f o r  p r o t e c t i n g  t h e  r anche r ' s  i n t e r e s t  and s i n c e  t h e  c o s t  of 

t ransp0r . t  w a s  f i x e d ,  a l though one might s h a r e  some of t h e  p r o f i t s  w i th  t h e  
. . 

t r a i l d r i v e r .  . I n  any case ,  i t  was cheaper.  t o  provide  economic i n c e n t i v e s  

t o  t h e  boss  and r e l y  on h i s  a u t h o r i t y  t o  spur  cowboy -commitment t o  a  job  

w e l l  done. ' 

I n  a d d i t i o n ,  t h e . t r a i l d r i v e r  was h igh ly  e f f e c t i v e  a s  a  supe rv i so r .  I n  

gene ra l ,  he was t h e  toughe-st ,  most experienced and most ded ica ted  cowboy on 

t h e  t r a i l .  H e  commanded r e s p e c t  a s  t h e  epitome of t h e  t r a i l h a n d  y e t  h i s  

l o y a l t i e s  w e r e  c l e a r l y  t i e d  t o  t h e  r anche r ,  s i n c e  h i s  economic f u t u r e  could 

'rise o r  f a l l  as he gained t h e  r a n c h e r ' s  esteem o r  d i sapprova l .  Beyond t h i s ,  

!he t r a i l d r i v e r  s tood  a s  a  cons t an t  reminder t$at cowboys could r a i s e  t h e i r  

s t a t u s  and i n c r e a s e  t h e i r  wea l th  by doing t h e  r a n c h e r ' s  bidding.  

However, t h e  v i a b i l i t y  of t h i s  economic system depends on t h e  a u t h o r i t y  

of t h e  rancher  c l a s s .  The Caucus i s  adopted.:because t h e  a b s o l u t e  a u t h o r i t y  

of t h e  t r a i l d r i v e r ,  be ing  r a t h e r  than  e c ~ n o m i c a l l y  based, rests 

u l t i m a t e l y  on t h e  p o l i t i c a l  power of t h e  rancher  whom t h e  t r a i l d r i v e r  repre-  

s e n t s .  The pr . iva te  government of t h e  r anche r s  t e s t i f i e s  t o  t h e i r  u l t i m a t e  

a u t h o r i t y ,  main ta in ing  t h e  r i g h t  of t h e  t r a i l d r i v e r  t o  r u l e  i n  t h e i r  name 

and secu r ing  t h e  l o y a l t y  of t h e  d r i v e r  by emphasizing t h e  supe r io r  s t a t u s  

of posi. t ion t h a t  he.might  e a r n  w i t h  h i s  l o y a l t y .  The Caucus a l s o  

provided t h e  ranchers  w i t h  a n  oppor tun i ty  t o .de t e rmine  t h e  going wage 

f o r  t r a i l b o s s  and t r a i l h a n d  and t h e  r u l e s  which govern t h e  d r i v e .  The 

.Caucus proyides  t h e  r anche r s  wi th  t h e  p o l i t i c a l  power t o  c o n t r o l  t h e  c a t t l e  

t r a i l  and, more gene ra l l y ,  t h e  c a t t l e  i n d u s t r y .  The Caucus .,is needed because 

t h e  o r g a n i z a t i o n ' o f  t h e  c a t t l e  i n d u s t r y  does  n o t  provide t h e  rancher  w i th  



suf  f  i c i e i t  economic c o n t r o l  dver  cowhands. The rancher  r e q u i r e s  p o l i t i c a l  

c o n t r o l  t o  i n s u r e  t h e  a p p r o p r i a t i o n  of  s u r p l u s  l a b o r  v a l u e  and t h e  accumula- 

t i o n  of c a p i t a l .  

The ' c a r n i v a l  i s  .a d i f f e r e n t  animal a l t o g e t h e r .  It - r e f l e c t s  a  d i s t i n c t i v e  

s e t  of p o l i t i c a l  and econokic real i t ies .  B a s i c a l l y ,  i t  is  a  popular  o r  repre-  

s e n t a t i v e  goverrgnent, founded on p r i n c i p l e s  of l i b e r t y  and e q u a l i t y  and dedi-  

ca t ed  t o  main ta in ing  t h e  s t a t u s  quo. While t h e  Caucus i s  a  q u i e t  means of 

'doing much, . t h e  Ca rn iva l  i s  a  no isy  means of  doing l i t t l e  o r  nothing.  I t  

s e r v e s  b e s t  when t h e  subord ina t e  c l a s s  c o n t r o l s  independent economic,resources  

and absorbs  t h e  r i s k  of p roduct ion ;  i t  f a i l s  miserab ly  when t h e  subord ina te  

c l a s s  l a c k s  t h e  i n c e n t i v e  t o  produce and i t  t h r i v e s  on t h e  appearance of 

achieved mob i l i t y ,  s i n c e  t h i s  a r . t i c u l a t e s  w e i l  wi th  t h e  n o t i o n s  of l i b e r t y  

. and e q u a l i t y  of oppor tun i ty  and i t  r e i n f o r c e s  commitment t o  t h e  s t a t u s  quo. 

I n  s h o r t ,  t h e  Carn iva l  does no th ing  more . t han  p r o t e c t  t h e . b a s i s  of economic 

i n e q u a l i t y  and t h e  p roces s  of p roduct ion  which reproduces t h a t  i n e q u a l i t y .  

It does n o t  i n t e r f e r e  w i t h  t h e  product ion  p roces s ,  s i n c e ,  producers  have 

economic - i ncen t ives  t o  i n c r e a s e  product ion  and nonproducers a r e  a b l e  t o  . . . 

a p p r o p r i a t e  su rp lus  v a l u e  and accumulate, c a p i t a l . o n  t h e  b a s i s  of t h e i r  

economic r e l a t i o n s  w i t h  producers .  

Early mining supply-towns a r e  an  example of law and o r d e r  a s  Carn iva l ;  

t h e  i n i t i a l  o r g a n i z a t i o n  of t h e  mining i n d u s t r y  i s  r e f l e c t e d  i n  t h e  p u b l i c  . . 

r i t u a l  of  supply-town j u s t i c e .  Unlike t h e  cowboys, t h e  miners  of e a r l y  

Colorado were a b l e  t o  absorb  t h e  c o s t s  o f  p roduct ion  and c o n t r o l  t h e  pro- . 

duc t ion  process  w i th  a  r e l a t i v e l y  smal l  c a p i t a l  investment and t h e  appl ica-  

t i o n  of t h e i r  own l a b o r  power. A s  independent producers ,  they had i n c e n t i v e s  

f o r  maximizing product ion ,  but  they could no t  e a t  t h e i r  gold,  and they depended 



on t h e  .merchant t o  buy gold and s e l l  fo.od a s  w e l l  a s  mining ,equipment. The 

merchant was s i m i l a r l y  i n t e r e s t e d  i n  t h e  mine r ' s  p r o d u c t i v i t y ,  bu t  was no t  

r equ i r ed  t o  provide  i n c e n t i v e s  o r  i n  any .way a t t empt  t o  c o n t r o l .  t h e  process  

o.f p roduct ion . .  So long a s  t h e r e  was gold and food,  w i th  miners  t o  d i g  and 

merchants t o  s e l l ,  t h e r e  was no need t o  impose ~ o l i t i c a l  c o n t r o l  on t h e  

r o u t i n e  o p e r a t i o n  of t h e  mining economy. ' l ~ a w  and o r d e r n  was b a s i c a l l y  a 

means, of p r o t e c t i n g  t h e  mining i n d u s t r y  from o u t s i d e  i n t e r f e r e n c e .  The par- 

t i c i p a n t s  had t h e i r  independent bases  of economic control . ,  p roduct ion  and 

market ing,  and they  had economic i n c e n t i v e s  f o r  i nc reas ing  p r o d u c t i v i t y  

and consuming o r  accumulating c a p i t a l .  The miner had h i s  gold and t h e  

. . 
merchant had t h e  means of t r a d i n g  food and equipment f o r  gold.  So long a s  

, t h e  merchant bought and s o l d  a t  i f a i r -  p r i c e ,  which i s  t o  say t h a t  t h e  miner 

was no t  induced t o  pay t h e  c o s t  of e s t a b l i s h i n g  a l t e r n a t i v e  commercial r e l a t i o n s ,  

t h e  i n d u s t r y  could be  maintained without  t h e  neces s i t y .  of p o l i t i c a l  r ep re s s ion  

f o r  economic c o n t r o l .  



Conclusion 

Both conf l ic t  and consensus theories tend t o  homogeneous versions 
.of republican government. This stems from t h e i r  tendency t o  take the 
hegemony of the dominant c lass  o r  the shared p o l i t i c a l  t rad i t ion  of 
a pol i ty  as the necessary and suf f ic ien t  determinants of. po l i t i ca l  
s t ructure.  

. . 
History o f fe r s  us a, wealth of materials for  the analysis of po l i t i ca l  

ins t i tu t ions  and provides the materials for  a dynamid analysis of the 
process of statebuilding, 

, The American f ron t i e r  i s  an appropriate case fo r  the study of po l i t i ca l  
. 

process. While embedded within the confines of ~rnerican republican capitalism., 
. .it is a land yet t o  be conquered. Ecological and ins t i tu t iona l  contraints:  

combine w-ith-familiar soc ia l ,  economic and po l i t i ca l  forms t o  l i m i t  the 
' possible'-means of effect ing ecoriomic and p o l i t i c a l  'control. 

Nevertheless, within these confines, one may observe the various attempts . 
t o  impose order and ins t i tu t iona l ize  procedures f o r  productive enterprise 
suf f ic ien t  t o  a t t r a c t  labor and capi ta l  t o  the newly se t t l ed  region. 

Macro-theoretical mode$may be specified and compared in  an analysis of 
what i s  attempted, what endures and how the succession of attempts e f fec ts  
the path t o  membership i n  the national polity.  

The analysis of ~ o v e m i n g  s t r a t eg ie s ,  even i n  the general terms here 
offered, suggests tha t  the macro-institutional determinants of f ront ie r  
government might be more f ru i t fu l ly  offered as constraints on a dynamic 
process of economic and po l i t i ca l  struggle. 

The path t o  republican government is  not determined; nor i s  the ins t i tu t ion  
of republican government a f ina l  s t ep  i n  the process of statebuilding. The 

- 

p o l i t i c a l  struggle surrounding the establishment of various forms of "law 
and order" continue under republican government. The struggle never ends;-it 
i s  merely confined anew. Clearly, the struggle and not merely the confines 
deserve our at tent ion.  
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