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Abstract

This paper relates. versions of "law and order" in Nineteenth Century
Colorado to the modes of production which characterize different frontier
industries. Independent producers who control the means and absorb the costs
of production participate -in the Carnival of public government, maintaining
the independent economic control of producer and merchant. Non-producers who
finance ‘the production process and who require political authority to control
production rely on private government, the Caucus. The mining and cattle’
industries of the Colorado frontier provide examples of the modes of production
reflected in Carnival and Caucus and offer evidence of the dynamic process of
political and economic struggle within the ecological and institutional confines
of the American frontier,. suggesting considerable room for specification and '
re-evaluation of theoretical models which offer macro-institutional structure
as the determining factor in social change. ' '



‘as

Defining "Law and Order"

"Law and order" consists of a concentrated -means of coercion, a set

.of proscriptive or prescriptive statements and the employment of the former

in the defense of the latter. In this analysis, any set of proscriptive or

prescriptive_statemenés which are publicly recorded as pertaining to a popu-
lation of actors and actions and are regularly defended by some collectively
controlled concentrated means of coercion will bé.considered a version of
"law and order'". -Only those versions which are collectively promoted (by

three or more persons) will be the object of study.

°

This definition excludes legislation without enforcement, and, in this
sense,'it is faithful to classical definitions of."law". Weber defines "law'"
L]

'...norms which are directly guaranteed by legal coercion" (page 314).

Simiiarly, he states, "A 'legal order' shall...be said to exist whefeyer

" coercive means...are available" (page 317). Morton Fried, in his definition

of the state, also relies on the conéept of coercive power. 'The state is
an organization of-the power of society" (page 230). 'The state must estab-
lish and maintain sovereignty, which may be considered the identification

and ménopoly of paramount control over a population and an area" ‘(page 237).

Both Weber ;nd Friéd restrict  the definition of law'to.a g;eatér degree
than I have. Both incléde the presence of an enforcement staff as part of
their;definition. Weber states, "An order will be called...law-if it is ex-
ternally guaranteed by the probability that...coercion will be applied by

a staff of people in order to bring about compliance or avenge violation'...

1




"the concept 'law' will be made to turn on the pgesénce of a staff en-
gaged in enfortemen;" (page 34). Fried defines law aé "...a rule of con-
duct enfofced by sanctions gdministered.by a determinate lqcus of power,
-whether by the sovereign itself or by a surrogateﬁ (page 20). '"The state,
then, is a collection of sbecialized institutions and agencies, some formal
‘and others informal, tﬁat'haintains an order of stratification" (pageA235).
Aside from theée definitional differences, both Weber aqd Fried.maintain
that the stability of a govermment, or aﬁy for;.of political4dominatipn,-de-
pends on its legitimacy in the eyes of the subject populatioﬁ. Weber writes,
" "...any authority guaranteeing a legal order-depends, in some.Way; upon
the-cénsensual‘action of(the constitutive social groups" (page'334).
"(A) '1egaliorder' is empifically 'Qalid' owing not so much to the availabil-
ity of coercive guaranteés as:to itsﬁhabituation as 'usuage' and its 'routini—
" zation'" (page 333). Similarly, Fried, quoting Austin, writes, "Now the

permanence of every government depends on the habitual obedience which it

receives from the bulk of the community'" (page 25).

Clearly then, my definition of "law ggd order" ié both more and less re-
striétive than one might wish. It excludes government without énforgément,
but requires neifher the consent éf thelgoverned nor the“claim to legiti-
mate authority. Furthermore, hlaw and order'" does not require a monopoly
on.the use of coercive violence;'mofe than one version of "law and order'" may

be said to rule a particular population.

The benefit of my definition is that it allows for considerable variation

in terms of formal structure, including vigilance committees and bureaucratic




governments, and allows for both public and private versions of "law and

order". Nevertheless, it does not include the rules imposed on family

members or employees‘unléss these'are collectively imposed by a group of
patriarchs or employers. The gattlemen's law of the open range would'qualify
to~the;extent that itAis publicly recorded and collectively'defeﬁded. _The
law of Jnge.Roy Bean WOﬁla'nqt qualify uﬁless it cquld be shown that he
aCted'with'a group'of interested parties. Historical accounts suggest that

this was not the case.



I1. wﬁy "Law and Order'"?

The anarchist-tells us that,goyefnment fetters economy and society with a
dominant party which tramples the interests of subordinates in its quest
for control. However, neither historians nor sociologists.have seriously

considered the possibility- that the frontier might remain ungoverned.

On the one hand, the consensus school argues that government represents

thé common interests of the members, serves to reinforce their commitment

to shared beliefs and values and defends their way of life from the threats
.of'anti-social'behavior.' The establishment of government reflects the in-
stincts or habits of the governed and the need to defend society from the

intrusion of outsiders or the disruptive influence of alienated members.

It is assumed that government is required for either the psychologiéal well-

being of the members or the viability of the collective endeavor.

On. the other hand, the conflict school argues that government is the
executive committee for the affairs of the ruling class. The organization

of production is the basis of social inequality; it is-the‘means of effect~

‘ing the hegemony of the dominant class. Each mode of production is main-

tained through the'coercive‘power pf government, so government‘reflects the
mode of prqucpion; It is shaped by the needs of the dominant class and
1egitiﬁated by their political theory. Monarchy defends family and land
along with the tfaditional rightsAand obligations that are inherited Qith

one's social position. Republicanism defends capitai'and its accumulation.

along with the rights to life, liberty and the pursuit of happiness.

Communism-defends the productive powers of. the society and the power of the
state to collect and distribute the gross national product. The state in-

sures the contribution of each, according to his ability,.and it distributes
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the product, to each aécprding to his need.

While the consénsus’and conflict schools differ in their analyses of
the causes and effects of government, they agree that governmént'is essential
to ‘the continued existence of economy and society. It is ironic thét theée
oppésing schools coﬁverge in their millenial visions of the governﬁentlof
the peoble.' The consensus schooi views the bqurgeois'revolution as the
struggle'to establish a limited government which protects the rights of
individuals and defends equality of opportunity as the collective interest.
Tﬁe conflict séﬁool views the communist revolution as the struggle to create
a powerful centrél state which controls the'produétion aﬁd distributioﬁ of -
Coﬁmodities_and defends tﬁe collectivity in the interest of the ﬁembership.
Whiie‘communism and‘republicénism differ in many .important respects (al-
though the extant vefsiohs shdw.signs of convergencej, both réflect”thé
ﬁotion that theigovernment of the people (individually or coilectively) can

resolve the conflicts inherent in social inequality.

I offer no such hope to the architects of.pqlitical economy. The
creation and destruction of economy and society characterizes human history -

testifies to the inherent instability of political domination.  Governments

-do not emerge out of anarchy; they are nurtured by-theirbpredecessors and

they, in turn, provide the means for their aisplacement. Neither communism
ﬁor republicanism will eécape their common fate, but their proponents'affer
theleleménts for a comprehensive theory of the origins of the state. Bof;
rowing éeiectively, one may approach tﬁe issues of how and th "law and

order" came to Colorado.



The consensﬁs school offers two impbrtant insights: émerging forms of
governmént are rooted in the political tradition of the society, and they
correspond to the extant forms of social and economic life. People do not
constfuct their govermment from whole cloth; they are limifed by‘the examples
which.history has prbvided and the resources which ghey,contfol. Also,

governments are not created as a form of diversion. They are expensive and

potentially dangerous, so they are established and maintained only in light

of the function they might serve. 1In short, governments are established
within the constraints of what is available and useful; in this sense they

reflect culture and sbciety, the past and the present.

The conflict.school offers a dynamic force which pfopels the process ofA
so&ial change._ Class conflict, as reflected in the organizatiqn of broduction;
resuits in the impositionvof government by the class which establishes its
hegemony. Hegeﬁony is established ih';he economic arena through the imposition
of the mode of production which recreates the ineqﬁality that serves as the
basis for the dqmihation of a partiéulaf class. However, the>ability to re-
organize prodﬁction is predicated on-the capacity to dominate the extant
political economy despite the fact that it'haé been established to maintain
the hegemony of a diffefent class. One must endure the fetters of the
extant polifical économy and achieve domination in terms of that system_be—
fore one can reopganize the means of production and establish gerrnment on

the basis of that reorganization.

In tying together these disparate threads of political theory, 1
offer the following propositions regarding the emergence of "law and order"

in Colorado.-



1. The forms of "law and order" which emerge on the Colorado frontier
resemble the various versions of republican government that have been
previously adopted.

2. The version of "law and order'" which is adopted in a particular

locality will reflect the predominant mode of production in terms of

the relative power of the interested classes and. the nature and ex-.

tent of dominant class control of the production process.

3. The reconstitution of "law and order" w1ll mirror the reorganiza-

tion of production; the latter depends on the capacity ‘of an emerging

class to achleve hegemony within the confines of the extant political

economy

In short, the establishment of "law and order" results from the conflict
surrounding the-attempt to institutionalize the basis of economic inequality
and the process of reproducing that-inequélity through the mode of production.
"Law and order" is reconstituted as production is reorganized, reflecting
the hegemony of a new class. For example, the mining court emerges from
the conflict between those who control and those who seek to control mining
claims. In specifying the means  of establishing a claim, the distinction
between mine-owner. and miner is institutionalized and the domination of the
former is defended by law. The artisanal mode of production is maintained
by the regulation of the brocess of acquiring and exploiting mining claims.
Nevertheless, in d1st1ngu1sh1ng the mine—owner from the miner, mining court
law provides the basis for the intrusion of the capltallst. To defend prop-
erty, in terms of the means of production, is to defend capital. With the

accumulation of capital and the profitability of the capitalist mode of

production, comes the hegemony of the capitalist class, the new mine-owners,

who reorganize production and reconstitute law and order on that basis. -




I11. Versions of "Law and Order"

In attempting £o~distinguish versions of "law and order" and associafe
these with modes of pro&uction,_one experiences an embarrassment of riches.
There are innumerable variations on the theme of republican government,
hence a classification in ;erms'of'form or contgnt leaves one with an enor-
mous matrix of possible versions and an insufficientAsamplg.of cases to
élassify. With this inAmind, the focus of this analysis will be the dié—
tinction bétweeﬁ private and public versions of ''law and -order" and the

modes of production which are generally'assdciated with each.

The Caucus is an ideal type which represents Versions of private '"law
and order". ’it is chéragterized by irregular, small, private meetings (behind
closed doors) with discussion df'pressing'matters and planning for general
strategieé._ It takes its name froﬁ the party caucus, developed by the
Jeffersonian Republican leaders as a means of maintéining party unity in
the nomination of officials and the oppositioh or support of legislation.
Landdwhefé; clubs.of the early 19th century are perhaps-the most fémiliar
example of'private "law and order", the Caucus. In Célorado, the cattle-
men's assbciatipns, particularly in their early form, provide an example of

"law and order" as Caucus.

The Carnival is the ideal type which represents public versions of

"law and order'. Characterized by periodic, public events with widespread

popular participation, rhetorical flourish and symbolic mass-appeals, the
carnival resembles the New England Town Meeting or the Virginia District

Court, whose sessions provided the opportunity for political speeches, out-

-door markets and various forms of public entertainment. In Coloradd, the



early mining supply-towns provide an example of "law and order" as Carnival.

Both the Caucus and the Carnival are rooted in the tradition of American
republican government. The Caucus emerged under Jeffersonian rule as a vehicle

for coordinating the activities of like-minded persons, and the Carnival -is

older than the Constitution. The Carnival was institutionalized as the means

of integrating populgr government ‘and the politics of'deference; it was the
modal ﬁeans of generating support for the patriot cause. Thus both forms
were available as versioﬁs of republican goVernméntjand their emergence on
the Colorado frontier is less phan surprising. The important QUestion is:

why did some .communities adopt the Caucus while others adopfed the Carnival?



"IV. Analysis

The Caucus is basically an executive committee of the ruling class.

" It emerges from the desire to repress the subordinate class in light of the
‘difficulty of maintaining control through purely economic means and the

.relative weakness of the subordinate clasé,'in.terms of their potential -for

mobilization and influence. Iq pérticular,‘the Caucus - is likely to emerge
when the subordinate class lacks inéentives to increase their productivity,
i{e, when rewards do hot reflect productivity, and when the dominant class
is at risk in production, i.éf finances the prqduction process. However,
it is diffiéult-to»impose rule by Caucﬁs when fhe subordinate cléss has
independenﬁ economic resources, i.e.'pﬁe ability to produce for.subsistence
without relations to dominant clasé, and enjoys thé opportunity for mobility,
i.e. does hot-depénd on a dominant-class sponsor for'social_or‘geographic'

mobility.

The early Colorado cattle industry is an excellent exampie of rule by
Caucus and the modé of production thch pr0Vides the basis for private "léﬁ
andAorderf. Although\there were some attemp£s to share the risks of driving
cattle to market by charging the traildriVef‘a fixed amount per head and
ailowing him to pocket the surplus or ébéqu the loss when the cattle were
sold, this-étrategy proved_unacceptable because the traildriver lacked the
capital to absorb heavy losses and the ranchéf lost the opporfunity to

capitalize on the potential for profit.

Generally, the traildriver and the trailhands were paid on a fee-for-

service basis and received the same fee whether they delivered the bulk of

‘the original herd; thereby enriching the rancher, or lost all but a few of

the cows and virtually bankrupt the rancher. The problem for the rancher

10



was simply this. How could one send a group of temporary employees across
miles of hostile tepritor& with a large number .of animals whose ultimate

value depended on their condition upon delivery? Since the cowboys could

not absorb the potential losses, it would have been difficult to provide

economic incentives for a job well done. While the cowboys would probably
enjoy receiving bonuses, iE seems unlikely that they would work for less
than the goihg wage. This being the case, it makes little sense to pay

higher wages if one must absorb the losses in any event.

Given that the cowboys’lacked the capital to buy the cows and absorb the
risks of the cattle drive, they depended on the ranchers for employment. . The

ranchers had a common interest in cheap cowboy labor, since the transport

costs represented a fixed cost which had to be subtracted from profits or

.added to losses regardless of the profitability of the drive. It made

little sense to inflate artificially the cost of transport by bidding for

'the'cowboys, particularly since the profitability of the drive could not

be insured by offering a larger share to labor. The ranchers found it more

‘profitable to sponsor a cowboy elite, the traildrivers, who were relatively

‘well paid and were frequently able, with the help of their employer,  to

establish themselves as ranchers when they became too old and tired to chase

cowboys and cows.

The organization of the traildrive allowed the rancher to control the

.cowboys politically, relying on the authority of the traildriver to assure

the safe passage of the cattle and the full cooperation of the trailhands.

The traildriver, or trail boss as he was called, was a relatively cheap

means of maintaining control, since only one employee was rewarded
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economically for protecting the rancher's interest and since theé cost of

fransport was fixed, although\one might share some of the profits with the

* traildriver. .In any case, it was cheaper to provide economic incentives

to the boss and rely on his authority to spur cowboy .commitment to a job

well done.

In addition, the;traildfiver was highly effective as a supervisor. In
general, he was the toughest, most experienced and most dedicated cowboy on
the trail. He commanded respect as the epitome of the trailhand yet his

loyalties were clearly tied to the rancher, since his economic future could

rise or fall as he gained the rancher's esteem or disapproval. Beyond this,
. g PP .

the traildriver stood as a constant reminder that cowboys could raise their

status and increase their wealth by doing the rancher's bidding.

However, the viébility.of this economic system depeﬁds on the authority
of the rancher class; The Caucus is adopted .because the absolute authority
of the traildriver, being poligicélly réther than economically basea, rests
ultimately on the political power 6f the rancher whom the traildriver repre-
sents. The private government of the ranchers testifies to their ultimate

authority, maintaining the right of the traildriver to rule in their name

and securing the loyalty of the driver by emphasizing the superior status

of a position that he might earn with his loyalty. The Caucus also
provided the ranchers with an opportuhity to .determine the going wage

for trailboss and trailhand and the rules which govern the drive. The

‘Caucus provides the ranchers with the political power to control the cattle

trail and, more generally, the cattle industry. The Caucus 'is needed because

the organization of the cattle industry does not provide the rancher with
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sufficient economic control over cowhands. The rancher requires politicél
control to insure the appropriation of surplus labor value and the aqcumuia—

tion of capitél.

The Carnival is .a different animal altogether. It .reflects a distinctive
set of political and economic realities. Basically, it is a popular or repre-
sentative government, founded on .principles of liberty and equality and dedi-

cated to maintaining the status quo. While the Caucus is a quiet means of

‘doing much, -the Carnival is a nbisy means of doing little or nothing. It

serves best Qhen the subordinate class controls independent economic.resources
andjabsorbs-the riskxof production; it fails miserably when thé subordinate
cléss lacks the incentive td produce aﬁd it fhriﬁes on the appearance of
achieved mobility,.since“this articulates well with the notions of liberty

and equality of opporgunity énd if reinforces commitment to the status quo.

In short, the Carnivalvdoes_nothing ﬁore.than protect the basis of economic
inequality and the process of pfoductioh which reproduces that inequality.

If does not inte;fere with the productionvprocess, since.producers have
ecqnomic-incentive§ to increase production and nonproducers are able to

appropriate surplus value and accumulate capital -on the basis of ‘their

economic relations with producers.

Early mining supply-towns are an example of law and order as Carnival;
the initial oféanization of the mining induétry is reflected in the bublic
ritual of supply—tOWﬁ justice. Unlike the cowboys, the miners of early
Colorado were able to absorb the costs 0% production and control the pro-
duction process with a relatively small capital investment and the applica-
tion of théir own labor power, As independent producers, they had incentives

for maximizing production, but they could not eat their gold, and they depended
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on the merchant to buy gold and sell food as well as mining.equipmeht. The

. mérchant was similarly interested in the miner's productivity, but was not

required to provide incentives or in any way attempt to control.the process
df production. So long as there was gold and food; wiéh miners to dig and
merchants to sell, there was no need to impose political control on the
routiﬁe operaﬁion of the mining economy. “Law gnd order" was basically a
means of protecting the mining industry from outside interference. The par-
tiéipants had their independent baées of economic control, production and .
marketing, and they had economic incentives for increasing productiﬁity

and consuming or'accumuléting capital. The miner had his gold and the
merghanp'héd the means of trading food and equipment for golq. So long as

the merchant bought and sold at & fair- price, which is to say that the miner..

"was not induced to pay the cost of establishing alternative commercial relations,

the industry could be maintained without the necessity of political repression

for economic control.
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Conclusion

Both conflict and consensus theories tend to homogeneous versions

"of republican government. This stems from their tendency to take the

hegemony of the dominant class or the shared political tradition of
a polity as the necessary and sufficient determinants of political
structure.

History offers us a wealth of materlals for the analy51s of political
institutions and prov1des the materlals for a dynamic analysis of the
process of statebuilding.

_ The American frontier is an appropriate case for the study of political
process. While embedded within the confines of American republican capitalism,

‘it is a land yet to be conquered. Ecological and institutional contraints.

combine with familiar social, economic and political forms to limit the

‘possible ‘means of effecting economic andfpolitical'control.

Nevertheless, within these confines, one may observe the various attempts
to impose order and institutionalize procedures for productive enterprise

‘sufficient to attract labor and capital to the newly settled region.

Macro-theoretical models may be specified and compared in an analysis of
what is attempted, what endures and how the succession of attempts effects
the path to membership in the national. polity. '

Theé analysis of governing Strategies, even in the general terms here
offered, suggests that the macro-institutional determinants of frontier
government might be more fruitfully offered as constralnts on a dynamlc
process of economic and political struggle. '

The path to republican government is not determined; nor is the institution

" of republican government a final step in the process of statebuilding. The

political struggle surrounding the establishment of various forms of "law
and order" continue under republican government. The struggle never ends;.it
is merely confined anew. Clearly, the struggle and not merely the confines

. deserve our attention.
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