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' At the Present Time 

not be Performed on 

ief submitted by Burt 
elled psychosurgery 
ishment under the 

the "thought control" imflica tions of psychosurgery. 

Because the state is constitutionally prohibited from be measured, however, it is necessary to und itand tht 
compelling experimental neurosurgery for aggmsaivity, basis for ruling that consent is required. o. Gordon 
and because the taint of compulston cannot be dirpelled Yudashkin, Director, Michigan Department of Mental 
for involuntarily confined mental patients, no such ex- Health, for example, suggested that the Department of 

. perimental surgery can at the present time be performed Mental Health might well have authority th compel a 
on involuntarily confined mental patients. committed person to accept this exper 

just as the Department has authority t 
A. State compulsion for the contemplated ex- tance of drug therapy or psychotherapy 
perimental neurosurgery violates the constitutional the Department, under his direction, w 
prohibition on cruel and unusual punishment and a n y  such  au tho r i ty  to 
the fundamental right to privacy. neuroiurgery. 

There is. . .one striking exception to [the] general rule 
[that any medical procedure without consent is a battery]. 
Persons who are involuntarily committed to state mental 
institutions, on a permanent commitment order, need no 
give consent to medical treatment. The precise purpos 
for such commitment status is to displace the ordinar 
rule that doctors are forbidden to treat without consent. 

The questions for resolution by this Court have been 
framed with the apparent assumption that consent is a will ordinarily be a 
necessary prerequisite, by a patient or his guardian, to 
experimental neurosurgery for aggressivity. In order to 
formulate the standards against which, tha 
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eficbively than some less severe punishment, then be tween one purported diagnostic key-"demonstrable '-the eant~aued infliction of that punishment violates the com- 
mand of the Clause. . . . physical abnormality of the brainw-and aagrsrsive con-,,, w , ~ . ,  . duct. Indeed, one admitted pur ore for the experim -,%d,t . , -*.-<!. b- ! $ + f ~ -  

By these,standards., ~bldfielfed expaiii6entdl brain sur- according to Dr. Ernlt Ro in, the principal xf" 
.- gery is clearly impermissible. Its risks, and its possible 

B 
perimenter, Professor of Neurology at the Lafsryette 

- deprivation of personality attributes. are "degrading to Clinic, is to determine whether current belief is correct 
the dignity of human beings." It would be "unusually in asserting that there is no such correlation. Since here 
severs." T ~ B  passions surrounding this trial are is thus no established basis for distinguishing between 
themselves ample svidenee of the ethical discomfiture in aggressive persons who do and who do not have 
"'contemporary society" regarding psychosurgery "demonstrable physical ahnormality of the brain," selec- 

. generally: the virtually automatic assumption by all par- tion of candidates for destruction af b d n  tissue on that 
ties that csmpeIitid neurosurgery would be unthinkable basis is patently arbitrary. [On this amre, it should be 
testifies to i t3  "substantial rejecttion) by confemporary noted that if future animal research, for example, es- 
soeie~y'" as a compelled Ereatmemt, . . . tablishes a more sufficient base for a correlation 

'The remaining two standards posited by Justice Bren- betwsen brain "abnormality" and aggression, this argu- 
nan require a more extqnded di~cnssion. The question ment would no longer apply.) 
whether the cenrempleted sur~ery  "serves any penal Beyond this fundamental arbitrarinesg in selection, 

I puspass more effectively than! some less severe the testimony at trial clearly e~tablishes that the 
p~ni~s'hrnent" has two aspects. First,, the testimony (at "Criteria for Inclusion in the Aggression Project" is a 
tsl~aljI. , .has eatsl5Eashed that any beneficial result, t~ con- grab bag of essentially miscellaoeous criteria. Dr. 

- trd or diminish aggressiviv, is wholly unpredictable. Yudashkin stated that the ten criteria were not e 
' . -  and tksa ag~~.e&E~rity can, anry be reliably controlled in "specific diagnostic entity," but ware essentially a 

3 tks.preseh~ sqtaie af nsvsaPtpaical knowledge, by destruc- "miscellaneous sociological description." Dr. ~ n d r e w  
m@an of such extensive amounts ol brain tissue that other Watson, Professor of Psychiatry and Law, The University 

pergmglity FLSnction~ are exce~iweBy impaired. It would of Michigan, testified that the criteria were not "narrow, f -thus appear impoasibl'e adequately to demonstrate that carefully defined, and carefully lirni ted criteria likely to 
many people" and that he was "herd 

what you end up with" in applying 
Similarly, Dr. Ayub Ommaya at the 

afional Institure of Neurological Diseases and Stroke, 
testified that the study criteria did not define a 
*'hamogeneous popu1atim.I' Accordingly, there is (in 
Justice Brennan's words) "strong probability that (the 
snrgery would he) inflicted arbitrarily," on in Justice d Stewart's words) a "capriciously selected ran om hand- 
ful" for whom (in, Justice White's words) "there la, no 
meaningful basis for distingui~hing the few cases in 
which it is imposed from the many cases in which it is 
a0r." 

It is thw clear that-if the surgery were compelled by 
tha ~tate-it WUM violate h e  constitutional Ban on cruel 
and stnusatd punishmat. Mermver, in view af the 
drastic mwult un human personality and bodily integrity 
iavslmd in the surgery, it is eqoally dear that such am- 
pelled swgery would contravene the comritutimal 
"right sf privacy" recently invoked by the Supreme 
Court to invalidate state laws that compelled women fo 
bear unwanted children. 



M'&mn 6&%@8 'md lfttls precedent alsewher~ that we 
b v e  foad ad&eo&ig whether thlere ere any exeqtians 
ta the pmpl tale that committed persons may be com- 
pelled to rcmgt any treatment imporsd by the ste te corn- 

" mitmtbt fn!#tit\;lfi~Pi, OUT research has found attusney 
gsnsrah' opifiiona in Vermont and Wisconsin that ad- 

@ 
drsr thil quartion, and each concludes that as a matter 
olE law mu consent iar required, The muat directly 
applicable irr a lW Wiaconrin attorney general'$ o inian P ~arnld~rin,g whether 'Mrastic therapy, such ar pre rontal 
lobotmy'%urt be consensus1 by the panon or his mar- 
d h ,  [which] concluderr as follows: 

. . ,[M]aving in mind the draetic nature of prefrontorl lobotomy or 
gsychoaurgery, its permanent effects as well as the fairly high 
mortality  rat^ accompanying or following the procedure (ap- 
proximately 2 tcs 3 per cent], and the rather lfrnited percentage 
of cases resulting in improvement ["good" or "favorable" 
results in 20 er cent of "cases of dementia praacox" and 55 per 
cent of "invofutional melancholia cased'; "fair results" in m per 
cent of the former and 33 per cent of the latter.), we would most 
strongly urge obtaining the coqsent of near relatives or guar- 
dians wherever possible. . . . 

We wish to make it clear that thir conclusion is in the nature of 
advice as to policy, and that as to the law relating generally to 
the care and treatment of insane persons in state institutions we 
subscribe *to the view expressed. . .by the attorney general of 
Vermont that in the absence of express statutory provision the 
care and treatment of inmates in etate mental institutions must 
be discretionary in the duly appointed officers of the institution. 

No explicit provision in Michigan statutes governing 
mental health commitments requires a different 
result. . . . 

We submit, nevertheless, that the state may not compel 
anyone to accept the contemplated experimental 
neurosurgery for aggressivity. Such compulsion would, 
we contend, violate the ban of the Eighth Amendment on 
cruel and unusual punishment. Moreover, because con- 
sent for such operation is constitutionally required, 
judicial intervention to assure the total absence of state 
compulsion is most emphatically required. But, as the 
record in this case amply demonstrates, institutional con- 
finement is itself so inherently coercive that the taint of 
state compulsion cannot be adequately dispelled to 
satisfy the necessary burden of showing consent for the 
contemplated experimental neurosurgery for aggressivi- 
ty at its present state of scientific development. 

Because it is central to our argument that state compul- 
sion to the contemplated experimental surgery would be 
cruel and unusual punishment, it is necessary at this 
point to consider at some length the modern standards 
that have evolved under the Eighth Amendment to un- 
derstand their applicability to this contemplated surgery. 

As a preliminary matter, it is clear that provision of 
seriously inadequate, inappropriate, car harmful medical 
care for involuntarily incatcerated persons is itself cruel 
and unusual punishment violative of the Eighth Amend- 
ment. S e c ~ n d ,  the Eighth Amendment prohibitian 
applies to state compulsions whether or not those corn- 
pulsions a re  imposed in  prisons or in  o ther  
"theiapeu tically labelled" institutions. Accordingly, the 
fact that John Doe or other persons are confined for 
aggrewive conduct in a "hospi,talw rather than a "prison" 
dues nat affect the applicability of the constitutional ban 
against cruel and unusual punishment. SirniIarly, 
whether gush gemom are confined against their will for 
danger to others or to themselves is immaterial in apply- 
ing the constitutional ban. 
In Trop v. United States, (1958), the Supreme ~Cburt 

gave modern statement to the principle of the Eighth 
Amendment. In holding "cruel and unu~ualq '  a federal 

"[The risks of] compelled 
experimental brain surgery .%? 
and its possible deprivation 018 
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p,e,sonality attributes 
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"aegrading to the 
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~'wbjecli ,the individual to a fate of ever-increasiy fear and dis- 
* -  

tress. He knows not what discriminations may be established 
; ageinst: him, what proscriptions may b.e directed against him, 

and when and bar what cause his existence in his native land 
may be terminated. . . .It is no answer to suggest that all the di5 
asltrous consequences of: this fate may not he braught to bear on 
a stateless persan. The threat makes the punishment obnoxious. 

Mr. Justice brennan amplified this reasoning in his con- 
curring opinion: 

*[El  t can be s u ~ ~ a s e d  that the consequences of greatest weight, in 
terms af ultimate impact on the petitioner, are unknown and un- 
knowable, Indeed, in truth, he may live -out his life with but 
minor inconvenience. . . .Neuertheless it cannot be d'enied that 
the impact of expatriation. . .may be severe. Expatriation, in this 
respect, constitutes an especially demoralizing sanction. The 
uncertainty, and the consequent psychological hurt, which must 
accompany one who becomes an outcast in his own land must be 
~eckoned a substantial factor in the ultimate judgment. 

Subjection to experimental brain surgery-uncertain 
and grave in its risks af harm, assaultive on basic 
emotional and cognitive functions, disruptive and poten- 
tially destructive of human personality and personal 
identity-the "threat" of all &is equally "makes the 
punishment obnoxious." It is, above all, "an especially 
demoralizing sanetion." 

The standards gaverning the Eighth Amendment ban 
have recently been given extensiue elaboration in the 
Supreme Court's decision on capital punishment. Fur- 
man v. Geoqia, [1$?2). Although the five members d the 
Court majority differed in their reasons far invalidating 
the death penalty. . .the o inisns indicate that all five B would regard experimente neurasuraery for aggr essivi- 
ty ia the same way, and that all five would consider such 
compelled surgery to be co1nstitutionally impermissible. 

Justice Brennan's opinion, most directly returns to the 
reasoning of the Trap case, to distill this principle: 

In view of the canstitutionaI principle at stake, that for- 
bids the state from compelfing ersons into experimental R neurosurgery, it is essential t at the state discharge a 
h i ~ h  burden, of proof that any such surgery performed by 
its officers is free ffom any taint sf cctmpulsion. Accor- 
dingly, the standards to assure absence of compulsion 
must be more stringent and exacting for state. officers 
'than, under ordinary malpractice law, the requirement 
that private hysicians obtain consent for medical 
procedures. T 1 e Constitution regulates state action; it 
does, mat directly constrain private conduct. Accordingly, 

, 
the elabarete analogies tha4 defendants' counsel. . . has 
drawn during this trial between the compulsions 
operating on dying patients, for example, who cmsent to 
risky experiments and the cmpnlsians operating on per- ' 

sans confined by the state are wholly ineppasite. A 
I - 
L .  private physician may choase to overlook the cmn- . 

pulsisions operating on his dying patient. The state, under 
malpractice laws, probably will not ordinarily intervene 
ta ciruntermend the physician's judgment, and, in any 

, , _  {ednt. i t  is not constitutionally obliged to intervene. But 
!; ' he state itself is not entitled to overlook the compulsions 

withdrew his conrent after-and only after-tb Court 
had ruled unconstitutional the Crbinal.  $sxual 
Psychopath statute under which Qoe w& mafimd:Dr, 
Andrew Watson, a psychiatrist wha had resn me b ~ t h  
before and after this Court's opinio~, confirm@ in hie 
testimony the dramatic change in psycholagiopl rcity 
that accompanied this change in l p a l  i ta tu~.  &hen 
asked] whether the Coqrt's action re rding the CSP 
statute "was s quite silprificsnt part of t fr is prych$qioal 
mechanism" that led Johq Doe to withdraw his donsent, 
Dr. Watson stated, "Absolutely. He sees himself now as 
an entirely different ersan. And he comes inte the P process in an entire y different way." John Doe's 
testimony establishes that the pressures on an in- 
stitutionalized person are both pervasive and impossible 
to allay while that person remaiis involuntarily con- 
fined. 

These pressures do not, of course, affect all persons in 
the same way. Some persons, for example, fight in- 
stitutional pressures to the last ditch. Others, like John 
Doe, bow to institutional pressures in order to prove 
themselves "cooperative" and therefore worthy for 
freedom, or even more trivially, for minor privileges 
(such as a reading lamp for one's bedroom or ~ o u n d  
passes to have picnic lunches with visiting parents). But 
since the state is constitutionally obliged to asgure that 
no one is compelled by the state to accept experimental 
neurosurgery for aggressivity, it is insufficient to argue 
that since some can resist state pressuree, it is permissi- , 

ble to overlook the existence of others-such as John 
Doe-who cannot so re@. 

There are two possible responses to the reality that 
some persons, at least, involuntarily confined by the 
state will not have psychological capacity to exercise 
free choice regarding the contemplated surgery. One 
response, apparently pursued by defendants in this case, 
is to design mechanisms that screen out those in the in- 
stitutionalized population who do and those who do not 
have the necessary capacity. But that response, we sub- 
mit,.is patently inadequate. John Doe, for one, was sub- 
jected to as extensive a screening rocedure-to test the 
reality of his consent-as is ever li e ely to be carried out. 
That screening procedure failed; it did not identify the 
inappropriate motives that led Doe to consent to the 
operation. Dr. Yudashkin, who first presented the con- 
templated surgery to Doe and who interviewed him 
several times on this question, "doubt[ed] that [persons] 
would submit themselves to unnecwsary surgery in 
order to gain their release." 

When asked if Doe had told him that an important 
motive of his was to volunteer just to increase his chance 
to get out, whether or not the surgery would be done, Dr, 
Yudashkin replied: "I would have advised him against 
it." 

The fact, is, however, that this was a central motivation 
for John Doe in consenting to the surgery. The fact 
emerged with considerable clarity in the course of his 
testimony in this trial. . . . 1 

For purposes of understanding John Doe's motivation, 
it is not dispositive whether Dr. Yudashkin indicated any 
desire that Doe agree to the surgery. Indeed, Dr. 
Yudashkin has testified that he meant to exercise no in- 
fluence one way ar the other with Doe, and when direct- 
ly asked the question, Doe stated, "I wouldn't sa he was 
really advising me. I would say that he was real r y asking 
me. You know-there was no pressure." But this state- 
ment by Doe illustrates why the institutional setting is so 
powerful in undermining truly voluntary consent. The 
pressure need not come from the individual's conscious 
intent. In perfect good faith, Dr. Yudashkin could believe 
that he was leaving John Doe free to accept or reject the. 
surgery. In perfect good faith, John Doe could believe 
that he was in fact free on this matter. But the cir- 
cumstance, the total environment, in which bath men 
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b , : t h 4 t . B h Q ~ m y Y ~ a s  1S&d wi miiq h t  surgery. Aad he ~ Q I  

olmy .@& 0.4: &an I I ~ r k m g d  that by ckPI11mgbg that. As 1 
? . d d  a&%##, I I ~ a i d  $a biwf, .If gverytbimg"lrgd~sa h e ,  why do 

'yaa warn4 k get ? you me, Bat is a t W  psy- 
~I-My.  &id be toget it beawe h t  is how he war 

t2pt t ~ r s  *ad be wq&d tcs adrww*. 
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'I ~ h l d  a w h  1h.t behadm, by &s way, se a mmnifsetatiom 
af the &few we d l  demiak whJ& i~ e wag d ab5621sing from 

- -  Baice'ls PeJf dhggaz~ous & k q g  one fjsrao ast kaow bow to oope with. 
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.' id if IW &B, bet have ,$a @haqp* mind, which he did 

- iroY wish b d ~  tho dodisant pert af Mo ddailon! meking. 
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Y me h;t.itudod rassume. that lnd john Doe to Bide R I r a n  himelf d ~t em the true chtwaeter of his cccccat 
to the a ~ u q p ~ y  had an swm more treachii~poue. impact in 

' this @emN srctmr?tlfm b. Dr. Waban's; testimony. T h s e  
gmmww s b  Ukdy I d  j o b  Doe tu present a f ~ l m  or 
eoilrgg%mtid pigctura? of the ilntemsity of his "emotional 

+ our$es." Bemuse john Doe had not engagelel' in m y  
viiohtly aggxwl~~iive act$ for eightettn ymaq-dudrrg the 
essfise period of his cortfinetnan~ at hnh-time set& 
mpmtad '%urges" wqa the cewtsali basis for the doctam' 
lu-enr that ha was ra pmper mndid&e for the clon- 
bmplatrtd' surgery. Dr. Watson tertified as fsl!aws: 
He a h  tOM me. . . . durlag (ths pai& where ha was =till 'ustity- 
fagsurgety to me and to h imdl  and to everyone eke-Le totl 
me . . . whenever be Eeds mme emct6n, he feels it mme inten- 
sively tb sther peopie, . . . [Hie was endeavari.~g them to 
pmvm to me an &at fimt irtltmiew that he was 8 vialent person 
who has these apbodic rages. 

%y the way, I ~ h o e t  i t  wm a catechism which they had hian 
mc&e over and over. 

Q. What wadd hawe motivated him-I am sum iX W ~ I  aminst 
hjs inbrest ~ J D  pattray himdf as YOU describe, as a vi~llent. 
iggmssive, umcontrolhbla indiwidual-what would have 
metivoted him b try to do that? 

A. h muds like &at, h t  [if3 matlvatk~ i1~ tu,pt hiwelf thb 
arm sa a$ get lnlm QWI of lamia, then It i5 not qaimtst hb in- 
tem't* . . . 
Q. a, &re you m j r i ~  &hat fm rbe way he presenttrdhimmIf, he 
falwly,-i4~tthotq#l unMonsly,-faiw!)r tried to distort tka 
diagttoaie imprmiatl that thrc dhgn~ser would get in order to 
rpua1fy f ~ s  this S U ~ W ~ ?  

A. By the point of time I raw him, ha wanted that rurg&$ 
btacaase he ahaught that has going b mwe his end and that was 
&at 'tre was talkiring abo~z, He had d d k d  that very - 
tllt3rn-y. 

Q. Is it poutbile that thit madwci Ofr his p- (h.1 a&, demi%;rSlmg maid fad some! diqpmtidam? : . . & F  .' 





John Doe's experience, and his testimony, proves that 
the state cannot discharge its constitutionally required 
obligation to demonstrate that no taint of compulsion 
would accompany the decision of an involuntarily 
detained person to agree to experimental neurosurgery 
for aggressive conduct. Because that taint of compulsion 
cannot be removed, because it is inescapable in the coer- 
cive setting of a state confinement institution, it is "cruel 
and unusual punishment" and an invasion of the con- @ stitutionally protected "right to privacy" for the state to 
sponsor such surgery on its captive population. 

This holding need not mean that no conventional 
medical treatment can be provided to a captive popula- 
tion. For those committed to mental institutions, conven- 
tional treatment at least related to cure of mental illness 
can be offered without regard to consent. Conventional 
treatment fur other purposes to those committed to men- 
tal institutions, and conventional treatment of all sorts 
for those confined in prisons, are-by their very conven- 
tionality-much less likely to be viewed by commitment 
patients or prisoners as keys to their freedom or even to 
increased privileges. 

More difficult questions are presented for medical ex- 
perimentation on these caprive populations. Consent to 
experimentation, for example, for malaria or cancer 
cures might be viewed by inmates as leading toward 
earlier parole or better institutional treatment. But the 
most troubling, the least assuredly consensual of all 
possible experiments, is an experimental procedure 
directly related to the reason that originally brought the 
potential subjects to be committed. That is, medical ex- 
periments related to "cures for aggressivity" are likely to 
be viewed by institution inmates and staff alike as par- 
ticularly pressing concerns. John Doe might or might not 
prove his worth for release, his "cooperativeness" by 
agreeing to an experiment that might cure malaria. 
Whether he would consent to an experiment that might 
cure his "aggressivity" is, however, much more patently 
relevant to hia view, and staff views, af Doe's worth for 
release, his "cooperativeness." Accordingly, this Court's 
ruling that the contemplated surgical procedure cannot 
be performed on involuntarily confined persons in state 
mental institutions would not necessarily imply that no 
medical experiments of ahy sort can be performed an 
state mental hospital or prison populations. 

Further, this ruling would not necessarily mean that 
neurosurgery for aggressivity could never be performed 
in the future on state mental hospital or prison pop- 
ulations. The specially stringent standards, to assure no 
taint of compulsion, are imposed by constitutional 
norms. But if this neurosurgery becomes widely 
accepted conventional therapy for aggressive conduct, 
the constitutional norm would not apply with full force to 
it. If, that is, the neurosurgery in question becomes con- 
ventional therapy practiced by a broad range of 
reputable physicians, it will no longer be arbitrary in 
application: a clearly identifiable, and diagnosable, 
patient population will be defined. It will no longer have 
unknown risks and uncertain benefits: risks and benefits 
will be clearly and persuasively identified in the course 
of its wider use in the medical profession. And communi- 
ty dismay and unease at this procedure will be substan- 
tially allayed; the acceptance of this neurosurgical 
technique as conventional treatment by the medical 
community generally will amply testify on this score. Ac- 
cordingly, the basis for ruling that compelled 
neurosurgery for aggressivity is constitutionally imper- 
missible may, in the future, be so attenuated that it will 
be permissible to perform this surgery in institutional 
settings notwithstanding the inescapably coercive 
pressures of those settings. 

Proscribing experimental neurosurgery for aggressivi- 
ty on involuntary mental patients would not, moreover, 
stifle future scientific development of this technique. 
[Tlhere is a powerful case that the time is not yet proper 
for any human experimentation for this technique. Much 
additional animal work can and must be done. But, at 
most, as defense witness Dr. [Earl] Walker [Professor of 
Neurology, Johns Hopkins University] testified, "the art 
has progressed to the point where a very careful study 
might be carried out on a few cases. . . ." Those few cases 
need not, and should not, be drawn from involuntarily 
confined persons in state mental institutions. The ex- 
perimental procedure itself is, at best, at the far end sf 
legally permissible medical experiments on human 
beings. It would be wrong to authorize such an experi- 
ment to be performed on a population whose partidpa- 
tion is, in any event, itself, at best, at the far end of the 
legally permissible spectrum for truly voluntary c e n s ~ .  
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and even excessive amounts of time, and turn th& 
minds to problems with unfeigned intensity. It h sr 
different from classroom teachina 8s coaching footbdl ia 
from lecturing on intercollegiate athletics. It @VBS a 
teacher a chance to know young people not merely as 

. students, but as co-workers and companions. 

The Studentr' Paydf 

The cynical queries of my colleagues reinforced my 
own curiosity about whether the clinical program is also 
good for students, and, if so, in what way. My first stab at - 

getting the answer was to question the 220 students who 
A 

have participated in the clinical law program in prior 
years.   heir answers were amazing. A clear majority 
thought that the clinic was "more valuable than any 
other seven hours of law school work." Most of the rest 
rated it "among the best third of my law school courses." 

, What they got out of it would be, I expected, a harder 
question. But it proved to be an easy one far the students. 
A distinct majority identifieti the primary value as 
"providing a realistic perception of the flesh end b!ood 
situations which are involved in law." 

(This was perceived as the foremost benefit by 34 out 
of the first 52 replies, and was one of the first 5 benefits 
for 50 out of 52. Next in line was "instruction in techni- 
ques of litigation and preparation for litigation," perceiv- 
ed as the foremost benefit by 13 out of 52, and as 1 of the 
first benefits by 34 others. "Escape from classroom in- 
doctrination," was the next in line as a number 1 choice, 
but was surpassed in total mentions by "developing an 
awareness of ethical problems of the practitioner.") 

This answer spotlights the most fundamental and per- 
vasive problem of higher education-if not of all educa- 
tion. In law schools, most students learn to articulate and 
manipulate concepts with faint perceptions-or false 
perceptions-of the human events referred to. As the 
junior law student's formal education moves into its 18th . 

successive year, it moves progressively further from the 
realities of his own experience to the dry rechnicalities 
of novation, double jeopardy, intervening cause, ultra 
vires, and renovi. The symmetry and simplicity which 
imparted charm to the abstractions of mathematics and 
philosophy have been replaced by the crabbed illogic of 
precedents. 

Clinical experience puts color in the empty outlines of 
' t he  legal comic book. Arrest, bail, divorce, eviction, 
probation, complaint, summons, and deposition sudden- 
ly take on reality and meaning. Questions which were 
dull and meaningless become important and exciting. 
Answers which seemed black and white become gray, 
red, and green. Dull legal rules become memorable 
elements of unforgettable events. 

Another product of clinical experience is training in 
-,those la.wyer skilb which receive so little cultivation in 

. the law school version of Socratic discourse. One of 
these is interviewing, where the student's prior indoc- 

: trination (whether based on the classroom or the boob 
him to a cross-examiner's style that b the op- 

a search for facts. Another is counseling, which 
helping the bewildered client to understand . 

mmodate to the bruising events which he en- 
, as well as guiding him to dodge the slings and 

third is negotiation-the art of settling for 
when you can't get everything. A fourth is 
facts-from policemen and police records, 

frolil housing inspection reports, from records of prior 
litigation in related cases, from friends and landlords 
and neighbors. A fifth is drawing motions, pleadings, 
stipulations, and judgment orders. A sixth is to conduct 
curieself in court with the correct mixture of deference 
end assertion toward the court, courtesy end defiance 
toward opposing counsel, candor and intensity toward 

Lend knowledgk of many. ol t* aeBhr6 *&&u @-:ltha .' .:. a: 

- , '  , modern mores8 of povwty qnd '&lma . , ,, % .. 

-- . * o r  
--EX erience, prActice, exposwrr:' t h h  ooms' f: enoug , and continue as long as you pnctice. Why 

sacrifice for these the once-in-a-lifetime ~pportuni~ty lo 
learn from professors?" This is the quaNan asked by my 
fellow-teachers, and perhaps by thho8e ~tudentr-about 
75 per cent-who never take the clinic4 program. 

Experience and doctrine, I would anmet, we enhanip 
ed by intermtian. O m  wouldn? teach-sdence for three 
years without conducting a l s h t b y  experiment. 
Medical students dhiect cadavers, dental students fU 
cavities, social work students intmview and coansd, 
engineering s t u d e n t s ,  bui ld  Godels  and t s ~ t  
materials-while they are being ind.octrin&ted.  AD^- . 

clinicians will respond ' that the freshman moot coyrt, 
program and the senior practice mutt supply many of 
the benefits of experience ' in a simpler +nd more 
economical way. This is true, but living e%iais;ce can 
add something that &mulation neverdupplies. At ,be& 
(imulated litigation offer verisimilitude rather thdn 
verity in matters of pleading, ppoving, aQd arming. It 
offers nothing at all in the areas of lo ta~ iewing~  in- 
vestigating, counseling, and negotiating. . 

The idea that experience can wait untilretudents aker . 
working for a living is fallacious for ofher riiasons.  MOB^ 
law offices do no't Iurniglh a neophyte with beginners' in- 
structions; they don't send him to coutt with supet- 
visor, then postmortem his performance, then send him 
again if he did badly. T h e  generally pick those who 
seem forensically gifted and make t h ~ m  into apprentice? 
to the courtroom masters; the nthers are immured in tax, 
securities, and probate departments. In smaller firrqte, ' 

neophytes are often sent forth on short notice to hearings 
for which they have no preparation, no .supea\rrisidn, and 
no postmortem. Lawyers who hang up their own shiryle 
are condemned to stagger their own way through 
whatever business comes their way-andgsuffef the dier- 
asters of their untutored mistakes. 

It is true that some offices guide their neophyter wisely 
and well, and that manx self-taught lawyers quickly 
master their arts. But the function of education is to 
shortcut the long, hdrd road of exp~rience, and there t8 
as much reason to shorten it in the arts of practice as in 
the realm of theory. 

A more bothersome,,question about clinical study i~ 
whether the techniques learned in handling the affairrr 
of the poor are useful in handlin tbe d f f a i ~ ~  of ordinary 

t f  citizens; and, even more doub uPly, whether thby are 
useful in handling the affaire of khe rich and powerful 
c~rporations who furnish the most inzpmtant arectm of 
legal employment. The techniques are indeed different. 
In the petty affairs of clinical work, most of tho rules bf 
law applied are drawn from the office manual from 
the student's memory; in private praatice; where more ie 
involved, more research is ca;lled far and ia done. 
Negotiation in clinical practice involves a few dallars or 
weeks in jail; in private practice it may frivolve millfans 
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of the legal comic book." 
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To Prewrve the Blearing8 of Liberty 

Granting that the clinic is ood for students, the ques- 
tion arises whether it is goo d" for clients. What do we do 
for them? I start with the criminal cases, where plusses 
and minuses are most easily recorded. 

Our biggest criminal business is in bargaining pleas. 
Prosecutors habitually charge the accused with the max- 
imum offense which could be inferred from the 
evidence. This is what the defendant will plead guilty to 
if he chooses not to struggle, and what he will probably 
be convicted of if he attempts to defend himself. But if a 
lawyer appears for the defendant, and there is any 
measurable chance of winning, the prosecutor will 
usually accept a plea for a lesser offense. Nearly every 
clinic student has obtained a reduction of "driving under 
the influence of intoxicating liquor" (with automatic 
license suspension) to "driving while impaired by in- 
toxicating liquor" (which charges 4 points toward license 
suspension). A few students have obtained reduction of 
"reckless driving" charges to "careless," or "assault with 
a weapon" to simple "assault," or of "breaking and 
entering with intent to commit larceny" to "entering 
without permission." 

If we can't get a reduction, we help our clients plead 
guilty. This is more complicated than it seems. Twenty 
years ago, if an accused said he was guilty, he was 
forthwith adjudged guilty. Today, instructed by Supreme 

I .  Caurt reversals, judges do not accept guilty pleas unless 
the defendant is willing to testify under oath, "I was 
drunk'kr "I did take the merchandise without intending 
to pay for it," or "I did menace the complaining witness 
with a knife," and to waive expressly their rights to re- 
main silent, to subpoena witness, and to be tried lay a 
jury. If defendants want to get their conviction over wf th 
the least delay, it is helpful for them to be told what they 
must do, and it is reassuring for them to have a lawyer 
along at pleading and at sentencing. 

If defendants insist that they are not guilty, we 
generally go to trial, whatever we may suspect about the 
true facts. We try to weed out the really hopeless cases 
by declining them when the client first comes in, but we 
don't always succeed. The client's initial story usually 
drapes him in robes of innocence; when the stains 

1 appear, we have already acce ted him as a client and he 
is entitled to our help in &el f ing his story to the court. 
Besides, stories that seemed implausible at intake often 
ere  corroborated by investigation. And we a r e  : 

1 
sametimes appointed, or requested, by the court to take, . 
cases which we would not have chosen for ourselves. - 

Trying cases of this kind is discouraging, because wen : 

i 
haven't picked them as winners, and often lose them. We ' 

have the case because no attorney in private practice.. 
would want it. Even so, we have had some remarkable :, 
successes. Against one prosecutor we won three c ~ n t e q k - ~  
in a row, and he dismissed charges in the next two. : , 

' 

Qne unforeseen victory involved a couple whose car ' : ,  

collided with a lamp post; they climbed out to inspect the - 
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. kipper.. and put it in her ahqq~lng 
' . twiq.e, she tramfersed it in B ~ Y  purse; when shd h 

#ha c s h  register, her bur-y e~r-ald wes suaenr(ag to 86 
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deceivers. ghoplihs. speeders. and gun-talers win ad- 
mit thei* ermrs, but afcohcdics mever had mme than a 
caupIc"*o'btters, and; never reed1 lapses born their nasrnd 
prudent and geatl~m~nIy [or lady-]rim behlapiar. Evea 
when they purport to plead guilty. the wurt ia forced , t ~  
 eject their pleas became they deny *UI~L.~RR:QW, ,y 
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k Holly DesdiocL 

In esntrast to the coEorfu1 criminal cases, the dullest 
aad most ualaued are the divorce eases. There is a six- 

our waiting list; there 
pped to five months, a 
themselves to it. There . that is to be an abused 

of maimirzg or death un- 
rained from beating her. 

e in our area will not 
ourti restraining order 
ain the interaction of 

spouses unlesr one of them has sued for divorce. 
Them cases are exciting when the tearful and terrified 

wife first bursts into the office, and when students 
.answer a midnight call to coma out with their restraining 
order and induce police to expel the defendant. They 
N&ap thin when the wife persists in admitting the hus- 

.i- bend on successive weekends with identical results; and 
vwhem the wife refuses to help us find the husband whom 
$he csu~t has, at last ordered tb jail for contempt. 

ides to stay married. 
6, and of the "recon- 

an happiness? We 
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to shorten it in the " '  

arts of practice 

In a surprising number d GWBS, we ertriosls dghb ' ' ' 

from unreasonable deqands af kmd~~s~& and $mii&ter&,: . 
A couple of gFrb came in..beceee hrsCr landld ,  . + 

threatened to svid &em fur three mntk. unpaidatm$T + .  
they had receipts for each of mtonthO, We fkst r , , 

thought the caae was so simple that.& wrren"l needed, . . 
and told the gikls to go to trial a d  sbaw thkdr receirntc ' 

the judge. When they tried this, the landlard alatmed tb1$6. o p  -, 

there was a rent dBfideqcy in earlie2 rn&* v~s had to' *";': - :LI , 

come into the case end streight~n out e dhptg, W ~ G ~  . . ,:,. 

had resulted mainly from the landlord's ~lawb~kly 
recordkeeping iind hls ne~lec( ttt imw~tigste '@adally + 

before suing. L 

In another case, e woman who bought a haws eubject ' . 
to an existing lend contract wag being &arged &it@ :,, 
delinquencies which accdued bdare she btpgM-@ - 

which the real estate agembc had edd aathiag* H,er own - 
cries of disk- produced oily fh~snts to foreclns. B h ,  ' 
we eatere& the heage:. tha ~ e e l t ? ~  paid d'f the d e b t p o s  J 

ciee; whether he mbtained the honey from the vendor or 
' 

took it out of his own &mdaiom we neirm kne-w, Our 
mere appear an= had a par enfly, ch<t-ir~geb 'ti& :qttituda ; 

' 

P toward the buyer's p r ~ b  e m ,  . 
I 1 

Some of our consumar cases h a  beexi really 8fgnifi- 1 

cant victories. Used car dedars ocoesllqmdly sell caps wGf,i which they should know are not in r ~ m h  .@rda, q d  
then fall back on a small-print "w~~%nty"  w!!i&ab~~&~& 
the seller to nothing erqgpt payiag helf kb r a p a t  
charges-charges which be a& by the s d m & i d .  t 

Students won a big victory o m  ~-!QC&~~OBE #d&Ip when 
they persuaded the iudge t.h& no#& th&a;~1d$n~ tb tprmrr . -. 
of the werranty, a car sold by 4 g & d n y i . ~ u d '  be . I 
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h e ~ m t s b l e .  The opinion bay been printed in a 
ncatianerl reporter of commerciaP bode rl'eaiona. 
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, but who refuses ta admit it to 
~ t y  came about when we age 

@fend [chiefly in juvenile cases) or 
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is  tan late to send the client Eo~king for 

m,d. He is entitled to hma his story heard 
him that chance, even though the 
fhe time of judges and iurors in a 
ers and witnesses inwo~thier cases 
a painful business, because losing 

reases aur bargaining power in other cases. 

d the courtroom is 

, as i,uiew them, arise in 
it may seen-we have 
emmple is a case where 
%I aide sf Beef which was 

greater when the party an 
e-$ recaurms, like a mall- 
we rqwesent an indigent 

< > a : ?  :, ; ,..* 
' . -  

$ 

tenant. The landlord cannot really sffmd ta hid, y&iI1q 
we can. In my opinion, we should hmgabrr. for nu more 
than we would be likely to get on a tridJ even though aur 
bargaining position might. enable ur to get more, We 
should not take undue advantage of the public and 
charitable resources on which we ope~ate. Some legal 
aid lawyers take a different view; they think that we 
should get the most we can for our clients by legal means. ' 
Despite this theoretical difference, I saw nu c a m  in the 
clinic where I thought thet we had overrea;ched. 

One of the most sensitive aspects of the ~Iinical law 
program is the attitude of lawyers and judges toward 
practice by students who have not "passed the bu," and 
whose clients pay no fees. 

A natural concern of lawyers would be that the clinic 
takes cases on which the private practitioners might have 
earned a fee. We hear this complaint now and then, but 
never from the lawyers who are worried about losing the 
business. One of our critics was counsel for an 
automobile dealer, against whom we had filed suits for 
breaches of warranty on used cars. Another was the 
father of a young landlord whom we had sued for 
assaulting a tenant and seizing his furniture. Obviously 
neither of these lawyers was concerned about our takin 
business from some other lawyer: they were Mmcerna! 
because we were bringing suits that wouldn't be brought 
at all if the clinic didn't do it. One young lawyer, from 
whom we may be taking business if we take it from 
anyone, expresses quite a different attitude. He thanks 
us for the opportunity to earn fees in small cases 
which-if there were no clinic-would be uncontested. 

Another vulnerability of the clinical program is 
suggested by a recent nationally circulated question- 
naire asking ta what extent law student6 degrade and 
delay court proceedings by their ineptitude and i p  
norance of court procedures. In the clinic program, I saw 
no evidence of this phenomenon. Whatever the students' 
weaknesses may have been, they did not delay or em- 
barrass proceedings. They used substantially less time 
than older practitioners in objecting to evi.dence, 
challenging jurors, and requesting recesses to consult 
clients or explore settlement. In general, they were 
better prepared on the law and procedure than other at- 
torneys in the same courts. This was primarily because 
the students spent much more time on  reparation for 
these small cases than any private attorney could afford 
to. Sometimes it was simply a matter of the law student 
being more intelligent and better educated. 

A third conceln expressed by some judges and lawyers 
is that law students are too ready to try cases that should 
be settled or conceded. 

One troublesome type of case has arisen where 
I costless services are used on both sides of a dispute; this 

unusual possibility presented itself in a divorce case 
where Model Cities Legal Services represented one 
spouse and the Clinical Law Program the other. Both 
spouses were prepared to go to trial on their respective 
rights to household furniture and pets, and respective 
duties to pay debts incurred during the marriage, 
although the total resources of bath were not enough to 
remove them from the "indigent" category. Fortunately, 
both lawyers were able to agree on a reasonable settle- 
ment, and impose it on their more litigious clients. 

In claims aglainst business enterprises, matters are less 
easily settled. When we bring suit on behalf of e used car 
buyer against a dealer on a warranty of fitaess, bu~iness 
lawyers are likely to say we are "unprofessional" 
because we put far more dollars' worth of time than the 
total claim of our client. But so does the defendant. Each 
side is measuring its investment not a~ainst  the par- 



t icd~r  case, but e &st the hundreds of potential claims f Eke it, What s t a~ t  es the dealer's lawyer is the presence 
bk II moreor-lesa equal antagoniat on the other side. 

Every major expsrbnce in one's life makes an impor- 
tent i m ~ t  an one'e attitude8 and in@resb. But people 
can rardy tell t t h t  thase changes; what they now 
believe memr to therm whet they alwaye believed. So I 
m u ~ t  iJer re&er indir~ctly what changer took place in 
the attitude$ of clinic iltudents during the course of their 
experience. 
The most conspicuous change is in their attitude 

toward eotc~troom practice, A student learns quickly that 
he, too, can p t  favorable judgments, findings, verdicts, 
and even ex parte preliminary restraining orders by fill- 
ing out the right apem and saying the right things at the 
right time and p ! ace, And soon after he learns this, he 
learns that it is mostly a very dull routine, consisting in 
lewe part of idle hours waiting in courtrooms and 
antechambera, The mystery-and with it the mysti- 
que-of courtroom law is gone. The thirst to try a case- 
just for the axperience-is replaced by a rather cool ap- 
praisal of the relative advantages and disadvantages of 
courtroom radice. 

A secon 1 important change is in students' attitudes 
toward poor people, of whom they have seldom seen so 
many as close up. The direction of change depends on 
where they started. One student told me he was sur- 
prised to find that so many of the poor are white; the 
clinic's clients are about equally divided between whites 
and blacks. Some start out with the belief that the poor 
are a bunch of deadbeats who need a bit of goading; they 
learn that some are the victims of temporary misfortune 
and that even the incurably poor are more bewildered 
than malingering, and already numb from goading. 
Others began with the faith that the poor need only an 
equal chance in order to become average citizens; they 
gravitate toward thinking that a considerable segment 
need something extra. Both wings come closer to 
recognizing that there is no quick way of making all 
paupers into burgers; there is a substantial fraction of 
the population whose members need aregime of educa- 
tion, of employment, of restraint, and of support design- 
ed for persons of less than average aptitude, incentive, 
and self-reliance. As one student phrased it, their legal 
problems are only the tip of an iceberg which involves 
problems in employment, housing, marriage, in drinking, 
and in every phase of their lives. They will never be in 
harmony with a society structured around the rights and 
duties of an "average" American. 

Another fruit of the clinic experience is an apprecia- 
tion of the "revolving door" of criminal justice. We dis- 
cover that some of the clients whom we counsel are far 
more familiar than we with the judges, the bailiffs, the 
clerks, and the probation officers; they have been 
through the mal, and seem likely to come again. Is there 
any way of breaking the cycle? The best thing we do is to 
keep eople from getting into the cycle, by obtaining dis- P missa s and acquittals of false or exaggerated charges. 
When the charges are true, but relate to first offenses, we - 

talk with defendants as frankly as we can about how they 
can avoid repetition. Sometimes we are able to arrange 
through social workers for better housing or welfare 
allowances which may alleviate the clients' most 
emergent needs. 

Regarding "ctruses" of our clients' problems: I think 
every clinician would agree with the recent conclusion 
of the Schafer Commission that alcohol is the most 
abused drug. In at least half of the divorces which we 
proceab the husband's drunkenness is the precipitating 
agent. H ~ l f  of our misdemeanors are drunk driving, 

drunk disonierli conduct, asaaultti while drunk, or driv- 
ing without a license which was suspended for drunk 
driving. At least half of our negligenoe cases have a 
heavy &OF af alcohol. 

An ioterating attempt to break the circle of these 
ceaes in A m  Arbor is s apecia1 federally financed 
program on alcohol abuse. Miadmanenb  convicted of 
elmbol-dated offenses are given a series of lectures 
and are administered Anabuse, We have seen Borne 
clignb whoroe addictflan seems ta have been diminished. 
Thsre are others who manage somehow to drink. too 
much in apite of the sickening effects of the Anabuse . 
dosages. It 18 interesting to overhear studeatr in thelrole' , 

of hying to communicate to c l i e n t ~ n  the clients' leyel. - 

Bf discdarse-the advantages of "lay@ off the booze." 
Sin= we have no instruction in the arts of either Billy. 
Graham or Kad Meninger, we are not sure how much 
good we db. 

In the d r e ~ r y  parade of drunken offenders, we. 
sometime8 fijnd a lighter aspect of alcoholiun in its l k v ~ l l ,  
ing effect. Aside from alcohol cases, the people we see in.' * 8  , 
the misdemeanor courts are mostly the poor, either in: 
work dothes or in hippie paraphernalia. Their lawyers,, - 
if any, are usually young and impecunious. But the* 
alcohol offemes bring in a scattering of tastefully well- . , 

dressed gentlemen and ladies accompanied by leadihg; . 
members of the local bar. Their cases are often catle& 
earlier than ours, but they get essentiallyh the same. ' 
sentences. - .  

I .  

On students' attitudes toward major societal ref;orm'g,; . 
the clinical experience seems to have a tern @ring effect.;, 
There is less discussion of whether the c r  aath .perialw-- 
should be restored or abolished than of whether paB~e.' - 
reports should be made available to deferye lawyers; ' ^  

Like physicians, 'clinicaY lawyers become more 
ed in what they can do for theindivtduaI client than i~ 

' 

how to excoriate the evils of contem orary sociee-. " 
Several students commented -on their f' o w  of' faith,,iq:- 1 
"simplistic" societal reforms. In 'this teapect, thwU-M, .- 1 

clinic may differ from some athere, whkh fwus on,te,gt- : 
cases and class suits, and which give more' exercioe in:-;,: 
planning end research than in client contacts and c~urt-;. - -  

mom conduct. I doubt that this narrowing of focus, wilh ; - 
be permanent. But I believe that clinic aIumni willd.dgs~y ,-. 
away a heightened sensitivity to the complicat9d 
mechanics of reform, and a recognition of the 
of great principles to run &wry in their practical e p p l f ~ a - ~ ~  
tioa. 

. - 
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