


CONTENTS law quad notes 

1 Emra H. Ireland Fund Will Aid Needy Students 

1 U-M Graduates to Serve As Supreme Court Clerks - 

1 Professor Paul G. Kauper Dies At Age Sixty-Six 

2 Blanton. Buffam Win Campbell Competition 

2 Student Drafts Legislation Regulating Commodities Trade 
- - 

3 Prof. Pierce Urges Rights For Handicapped 
-- 

3 Prison Minimum Wage Urged In U-M Study 

4 Lecture Quotes 

5 Some Comments on Attitudes About, and Values in. Legal Educa- 
tion 

by Dean Theodore J. St. Antoine 

9 The European Community ~nstitutions: Will They Sustain A 
Unified Europe? 

By hafessib~r Eric Stein 
- 

1 - ,  - - 1  

- -  . - - - - -  - -  - - 

- - -' 34. 'Ehs All!. af Old Argument 
-r . >  -. 

by the Mono~ahIe Shirley M. Hufstedler 
- - - - 

' *hat@ CP~&&: Stus~l  Ahbey-cower. 8. 1. 18; Larry Lau-3. 5, 19; 
7 " 

' - R ~ ~ & B E  :~efmbia~B-.9; UAM Photo Serviees~X 
- .  -- - - - - - - 
RL &.  

:. <, - - 'ViMrex: Graphic Deaimsrr Mary Kay KrcliE and Printing Services 
- I . :  ' Eemsroman Tern Wanmck teamed up to praseat a photsaaechanical -" ' 
-:-- -' a~&phk wS8b a$$bd tnking taucbs to a Stuast Abbey Phatoi. wene of 

,a& Law Quad S3sre~icrr. 
7 - i - -  - -. - - - -- - 

4 s y$L-. 

5 , :  $- %, @%jledme ~hahm~r Pr&G&r Iajs Kamispr , -. ~nmiversity. af 
, *. M1~h&f Sdoal: 8 H a r l ~  SGhwadrwn., Univer- 
f- - 
< :  - . -  . s Q Sa - 1.g~ , E&wr John R. HqmElton, 
.-. : , - _ ' UaSues 
. . Michigan &?ublications Office; araphk Ebfpap: 

+ , -- Mary Kay Krkll, Uniyiarsfl of M i h b p n  htblicatiom Offf ce; Gorr- 
. ' -, 'irO&utam L e ~ g y .  taw, Phlfi* MaxweT.1, law studen@; hdwmk ". r 

- - . . ..:i . - . .> I  - ud5%a?!~#&(L - .  ol Miqhfgaq P$iWin@ ~ e r v i c ~ s .  
, + - i  

..I+' I . . . 

. . - 27' : - , : I .  
A ,  . - .  

, .  7 I-.,,!.; , , 

Sphg 1974 
(niveirsi ty of 
Ann Arbiar, 
Am Arbor, 



ve~sity 6t Psomylvania. He is cur 
rently segving as clerk for 1udg( 

1 Waiide H, M&ree Ir., of the U.8 

Profersor Paul G. Kauper 
Dies At Age Sixty-Six 

'notes ~ 0 t h  of Appsdr (Sixth Circuit) in 
Detmit, At Law Schod. Gould s e m d  
as editor-iridisf of the Michigan h w .  
Re vile w. 

N ~ A ~ M  raceived m undie~graduate 
degree from ths U-U School of Busi- 
n s a ~  Administration before entering 
the Law School, where he was articles 
and book peview d t o r  of the Michi- 

Emra H. Ireland Fund 
Will Aid Needy Students 

A gift of $ils,e7r to the University of Review. He is now serving as 
Michigan Law School will serve as an clerk for Judge Roger Robb of the u*s* 
-&--A --.- 

I 
endowment fund  for  needy law C O U ~ ~  of Appeals ~asbingcon. D.C. 

The sebction of Gould and Nanrnes sruuenis. 
The fund has been named in honol 

of the late Emra H. Ireland, a 190: 
U-M law graduate who practiced law 
in Evansville, Ind., for more than 50 
years. The scholarship was made pos 
sible through a bequest from his wife 
the late Eva Coryell Ireland. 

continues the XJ-M'e representation 
among Supnme Cwrt  clerks. Cur- 
~ n t l y  Terrence @. Perris, a 1972 
graduate, is clerking for juetfce 
Stewart, and Ioseph C. Zengerle, a 
1871 graduate. is law clerk for Chief 
Justice Warren E. Burger. 

In announcing- the new fund, Prof 
Roy Proffitt, chairman of the Law 
School's Scholarship Awards Corn* Paul G. Kauper mittee, said, "There are few needs oi 
the School more important than tryini Paul G. Kau er, an internationally 
to furnish adequate financial assist- recognized aut { ority on constitutional 
ance to highly qualified students who, law and a member of the University of 
without such help, would be unable to Michigan law faculty for 38 years, 
attend the School." died May 22 in Ann Arbor at the age of 

Mr. and Mrs. Ireland were well 66. He had been in ill health for about 
known in Evansville for many years 
Ireland began his practice of law 

I 
He is survived by his widow. Anna; 

there soon after his graduation from 1 I a daughter, Mrs. Carolyn lohnson of the U-M Law School, and he con- Vermillion, S.D.; and a son, Thomas, 
tinued his legal practice until his who is on leave from the U-M law 
death in 1958. faculty while serving as assistant at- 

He had also served as city judge, torney general in charge of the 21.8. 
city attorney, and president of the Justice Department's antitrust divi- 
Evansville Board of Public Safety. Ac 
tive in the Masonic lodges, he was Memorial contributions, were re- 
chosen potentate of the Evansville ceived b t h e  Simpson ~ e m o r i a l  
Shrine. He also contributed to local - Institute f or Leukemia Research at 
and national activities of the U-M Ronald M. Gould U-M Hospital a n d T y  the memorial 
Alumni Association, serving as direc- 1 and library funds at Zion Lutheran tor of the national organization in the Church, 1501 MI. Liberty in Ann Arbor. 1930s. Mrs. Ireland continued to live " 

Dean Theodore J. St. Antoine said: in Evansville until her death in Jan 
uary 1971. 

U-M Graduates to Serve 
As Supreme Court Clerks 

Two recent graduates of the U-M 
Law School have been selected as law 
clerks for U.S. Supreme Court Jus- 
tices. 

Ronald M. Gould, whose parents 
live in Kitchener, Ont., will clerk for 
Justice Potter Stewart; and John M. 
Nannes, from Findlay, Ohio, will clerk 
for Justice William H. Rehnquist. 

Gould and Nannes both graduated 
magna cum laude from Law School in 
1973. They will serve as Supreme 
Court clerks for the 1974-75 court term. 

Gould received a B.S. degree in eco- 
nomics from the Wharton School of , Finance and Commerce at the Uni- fohn M. Nannes 



&.books are Case3 pnd 
i on C@sstitutionol Low, 

bf of~onsti tutionol Liberty, 
ci.~if Prbtties and f he Cans t i t u tim, 

I. end Retjgiigion and the Constitutio~. 
Kauper received honcrary degrees 

:, 1 from sevetal universities, including 
Heidelberg University in Ger- 

@any and his a h a  wter ,  Earlham 
1 .c~llegja of Indiana. Ln 4971 he was 
'naqed Henry Russel Lecturer at the 
/ U-M, the bighest honor the Univer- 

sity bestows on a senior faculty 
member. In 1959 he was selected far 
tbe' U-M's Distinguished Faculty 
Achievement Awerd far his scholar- 
ship, teaching, a d  public service. 

Born in Richmond, Ind., on Nov. 9, 
,*am, Kauper graduated fram Earlham 
College in 2929 and received a Taw 

, degree from the U'-M in 2W2. After 
I working with a New York City law 
I: firm, Kauper returned to the; W-M in 
I 1986 as. assisbent professor in the Law' 
&hoot. Thratqbut his career, eon- * 19~4 Henry M. campbdl 
s-ti&utio~xaI law remained his major , 'fmm left) : Dam fieodwe 
:&aching an$ research interest, with 
special attentian to of 

,~elatians. 
2eiigios8, liberty and church-sr lt* 

I .,. Kauger was a member aP many prw 
, Pessional glrawps, including the 
American Her Association, the Mich- 
igan Bas, am4 the American Judicat- ha Pmlt hs hen uncmtralled 
ture Society. He segued as president of Eluchatioore in c13mm!gHes prices, 
aha Nalitmal Clrder of the Coif. which in turn contribted to tbe ~ e -  
FIB was aEsa oct.isre itk affairs of the cmau+r fad ,~@@b, 

.Lutheran Church, serving as a trdstee The sjmam &.$mly pOfab to the of the U-M's Gutherart Student Fouar- for P;i@d apYerEhBlellt 'bation and: as a member of rLe Board bols, aGeordiw to Uni it,, of af Ccvlke~s Edueai~n @f the Am@riean Michim law etu~Qnt who ha;a' re- Cutheran Cftut~h. 
1 searched an$ drafted a fedafal bill Wecsntl'y Mauper was m e  of several d uninsurable risk" which h t  dm in& @*dent 

disfinpished ach~lers chosen Ea dt~- nkrupt the company. federerh- agency t~ rnontter t 0 cam- 
i i ~ p  *fie9 a53.f h9cmfe9 marking the nners were al~fi~unced at a modti- ma~ket. 

R 
upcoming U.8 bieerrteanid anniver- 
=PY in NmJ. He his l@~tW@ 
I~@J ~av@mb@r laif a * r ~ h  in 

Blentun. Wllhm Win 
CPrnpbslt Compstitb 

u-M law sasfents w & l & a ~  sfPfifon 

of ~ & . ~ ~ f i ~ $ l l ~ ~  Ky., and ,naDPvid Buf- 
"ram Glen coyg, Ma,, were &+ 

I 
of the Law IcEIwI and directab d 'the 

oftr ~ ~ ~ ~ n ;  J-M's Legdative R~ea~rch  Center. - 

C m & * T m b  The bill. the propmsd Fwturs~ 
E s h v  ksf,  la one! of five such PO- 

I 
The eomnroditics rnerket-whl&in- pamh inhoducrd rrcsrtly in $m- , 

olvss trading of aham [or "fu t l u g t ' J  g r ~ ,  but € e r a  s t r~m~f8~th~r  t t it the 
rn such fwd staples a@ pain and my- only bin that w-ld completely ~ p p  

fa~T@b!$t; f , - beam as neH a3 ~on-agriertltur&k haw1 commod5ttes e h m  regula- I c rJ#+*;ows*F*r 4i;&ionrpe$inqrkcfe items-has snrged to an unprsee tionr rnlhcr than meraly amending 
sip" @'fi#k$'-vej~ppbepge~ af f i s ~ l c ,  dsnfed volume of tradiaa as more in- prsvickw hPdi8laNm- 

- 2  A . 



- - .  

excluded children are not in any l rq : i  
ob'sctive sense educable or train- 
ab { e," according to Pierce. 

But he adds: "Educational litera- , 
ture would seem to indicate that thisif!';:: 
justification is not sustainable as a 
matter for fact. Most literature in the 
field would indicate that every child is 
capable of benefiting from education 
and training even though that educa- 

. tion and training is relatively 
minimal. " 

Place also takes issue with classi- 
fication systems used to place handi- 

A Unlvsnity of Michigan law pro- capped students in special education 
femar say. it is a "rutfonal scandal" programs. 

&e .at that mentally retarded and other "The number of misclassifications 
ray8 the hsadlqipd children are routinely has been shown to be dramatic in 

arlsa bsen exduded from the ;educationel sys- several sth&eu," says the professor. 
widely & by -in mmpaniis, 56raiI b m  inqmany stabs. "1x1 Washington, D.C., it was found 
procsuorr and mme farman ar t And, he sayy, the same U.S. that two-thirds of the students placed 
"hedge" against cgrnrnollfiy price Supreme Qurt chcirion which out- in special classes in fact belonged in 
changes. 'lawed echool segregation on the basis the regular program. Other studies 

But a ti~tsrdy volume pf commodities of race may eventually be broadened. show less drama tic results, but 
trade in the past hae now bean - perhaps a misdiagnosis of at least 25 
replaced by a highly volatile market, per cent of the children." 
with o boom in spec~btion and great Pierce notes that a 1987 court deci- )[,& 

- I fluctuations in price@, according Co sion in Washington, D.C. abolished 
.- Graoa. such a "tracking" system on grounds 

."$uddanly the coznmodi ties market I that it discriminated against black and 
k a ~  beeame an important sector of our lower-class students. And when race 
economy," he says, noting that the was not a factor, he says, some lower 
total volume af commodities trade courts "have held that the classifica- 

,. I reached nearly W0 billion in 16)72-73, tion processes are subject to constitu- 
compared to only $81.3 billion five tional due process limitations." 
y~argl ago.' "If the Supreme Court reaches the 

Mast dangerous, he says, is the fact I same conclusion, existing practices of ' 
thaqt the Commodity Exchange most school districts will require sub- 
Author i ty ,  a De ar t rnent  of R stantial revision," Pierce says. 
Agrkultturle affiliate w ich now super- "Furthermore, legislative im osition 
vbes the commodities market, is un- of s t a n d a r d s  may b e  
derstraffsd and ha& parely exerted its desirable." 

R 
ahthority to protect the con~umer. Ih Specifically, Pierce urges adoption , 
effect, the commodities marbt has of standards requiring that a full -- 5 A 

I 
been isqply self-regulating, occordiq eGaluation of a child's needs be done 
to Gerron. William J. Pierce 

and his family have the right to a 

I 
by a competent expert, that the child 

By cmtrast, the proposed legislation 
would increase the government's to apply to mentally, emotionally, and hearing and legal representation prior 

I r e ~ u l a  tor y powers and impose physically handicapped youngsters. to a special education placement, and 
measures to protect the consumer and "The nhmber of children who are that final determination be made by 
limit abum. Here are some major excluded from school in the United an official who is independent of the 

I 
features of the bill: States is difficult to ascertain,': says school system. 

A t  wodd create an independent &William J. Pierce, who is associate Pierce adds: "Ultimate1 . . . solu- 
fedsrsl agency, the Futurea Exchange dean of the. U-M Law School and t i ~ n s  to the problems of t g e excep- 
Cornmls~io~ which would have the director of the Legislative Research tional child in the educational setting, 
 POW^ to track moment-to-moment ac- Center. which we may characterize as a 
tion on the trading floor and to gain "In Pennsylvania in 1972 it was esti- national scandal, can be evolved only 
full disclomare from brdlren on ar- mated that as many as 50,000 retarded by the accretion of new knowledge 
ticular tradi tramactiona. In sf !' ect, children were excluded entirely from and sustained research. . . . The con- 
the cornmisalon would be able to s ot schools. The Resident's Commission tinued failure of the government to 
otentiel manipulation of the mar et on Mental Retardation estimated that provide funding for sustained, in- 

Eefore it micurs. 
E 

perha s as high as 80 pet cent of depth research undoubtedly will f -It would require brokers to in- schoo -age children who were re- affect the capacity of the legal system 
fdrm clients of the high probability of tarded were not receiving an educa- to render justice." 
loss in the  future^ market. In addition, tion," according to Pierce. 

- it would require ell persons who dad Noting legal aspects of the problem, 
with the public, including brokers and Pierce wys the Supreme Court has not Prison Mtnimum Wage 
invsstmsnt sdvisera, to take examins- yet grappled with the question of urge$ lo U-M study 
tima demonstrating their under- whether there is an absolute right to 
standing of the futares market. an education under the Fourteenth Absence of a minimum wage for 

;--It vtmuld require axprters and Amendment to the Constitution, prison inmates has been a major fac- 
importan to report to the cornmiadan A common argument used in favor "the failure of the prison wc ' 
.on trade n ~ o h t i o m ,  thus averting nf hawever, is that "the but there is little chance 

-- 



tI&q'g1 ~nlvg1:aity a! Michigan study 
p~g83es@, 

I&.la&tt al previous ~ c y ~ k d e ~ W ~  
wh&h. beye consialen~t denied 

h @ l r ; i ~ m ~ i s  the rS ts of "emp ayes" urn P 1 
d e  te&r;aE an state labor laws, &B 
uudy says that new legialslioa 
appewa to he the only hope fm equi- 
fable prison w q p a  
. 'l[t alsa recommends su& erther 

' rafmms as tLs removal ol atate pro; 
t ~ . h b i t i ~ ~  againkt the sale of prism- 
~''mada goods OR the apem markat sad 
1 abe lifting of federa! rrt-sttlictiaar 
q~alnsl  trensportiap prisan-mads 
itemi in intetstate .mmmerse. 

+ The skudy appesred in rhe Joum&l 
af Lmv Ref- a publipatlm of ihs 
U-M Law %)too!. Tha study was made 
>-by ]am= J. Maiwulrpn, a law sttident 
' mad member of the f ~ u l ~ n ~ l ' a  senior 
staff, and Wendy S, hrtahkutm, a pa$t 
mate student at rlte Zt.M S c b d  Of 

"'As ;a practical matter,"' k b ~  
Mraiwacms write, "ca~w3ck bbm is no - ,Ian r a theat to l a b  m busirnma, 
a n r t k e  implemantatiom of ,the 
minimum wage proposal would 
diminare- labcrtvs traditisnal cam- 
plqint about -etttthn hum cheap 
~oinuiet Eabar.'' 

The artido ~ 1 s t ~  stresses that 
refarms wauW dot nems#,aril be cast- 1 3y, 'since w@#e+earnin$ p Isanerrs 
wodd became ayws a d  auld  T even he rhargd lo rsom and bwud 
I3 mitable p1sm wagm warsld alsa . 
a;fw marrid wmra 10 suppat 
rheir famiffas, t B" ereby reducing the 
wefire rolls, aecordi3ts k~ th* study. 

The art8cle suggests ahat rerluw 
cansidemtion be @wea to two recent 
fade tal Isg&sta tlva ppaposale- the 
p a p a 4  Cbnibbs ~ s n a l  Refmm Act+ 
iritmducsd by Rep. Ronald V. Delldm 
~DCdif,) ,  whf & d d  qtoellfy ail 
federal primam far tha- nainiimw 
wPge: and s pro sl py Rep. Edward 
R. R o y ~ ~  p-t!Sgml. w h a  would 
Ijibk~ chd minimop, wsga ' applicable 
ta ibmafes-ot boa% fed*+ a d  p l e  

s a g m  rbor ~ Z P ,  , 

8s c e @ ~ d  to .im- : 

':"'BME tbq arilde: 
marciwj, tjlES~(tiw B N m  

q~gdirjam leadin$ 

t 

,! - I -*- k s s m ~  amm \ rmRd EU$~ iR t h  P rorreelonal iebi# f vhqggmqs b\p 
don.. . . Edvcitim V O C C B ~ , ~  tc&qingI 
mu&din& 4 @up tberapg shaukd co* 
tinue to '.\be pamhi&~& ' b,wt qty ' m 
entirety waluntary bad@. Thore e b u w  be 



Over m e  next ade~ae or m, 1 to see hf&a hqb crd vpmms m IsD.l a t i o n  The law 1s a 
education. including legal education= me incpeswiqp &mading a d  competitive profedon, and it should not 
ly humane end ~ i u a ~ o u s .  increasingly disco* be ~~ that the preparatory traini is demanding 
tinuaus, and increasingl concerned with rscoadhng the and eompetftfve, too. Yet in recent years t e law schools. 
competing claim. 01 eitisrn and qplslitarianirm. . . . I 

"ft 
dw w*th other eduwtimal institutiom, have been 

should like to dabrate a bit on tbsw poinbr, a d  on thdr ahrply d t i d r e d  by many students on the g m d  that 
implictltians far the Law Schm1. the intensity of the competition, and the impersonality of 



the atmorpha~~~are demeaning and inhuman. Much of 
. the debate hw focused [too narrowly, I believe,) on !he 

allaolt apba l ic  issue of grading. ,';,'' a ' 

la ths sym ~f critics, the traditional letter grades and 
nlameriesl averages exaggerate differences among 
std~nts ob aquivalent capabilities, fail entirely to take 
scswnt al \he many ersonal qualities essential fw 
eu~ceas in pactice, an8  distort the educationel procesa 
by placing the emphasis on standardized testing ratbar 
t h a  &I irdilvidual learning and development. Defenders 
arme that graded examinations are often a neceesary 
apmrta mmtaring the subject matter of a course; that it is 
hgatb.llsr tor employers to base selectiohs at least in part on 

I - we &e cbme perilousty 

ow .to transforming that 
mbt. noble of human 

I emdeawrrs, the pursuit of 
b now ledge, into an I teuectuq, . . I . tndi meet. 

. - ,  

remanably objective academic rmoada i ~ t m d  of ha 
supq?rficial 'appearances; and that careful (and c m h  
parativa) grading helps fulfill one af the mmwt v i t d  ur- 
pcses of all education: self-knowledge on the part Jthk 
student, a sense of who sns is md where OIZW shnd1 in 
reration ta one's fellows. I ashall mt eater thli~ &bate, 
except to suggest that the force oi ths argummitr .on 
either side indicatm reme eomprarnises aqwy be in osdar. 
Indeed, our faculty mowd in thet direcnon during the 
pwt year, by giving upperclaas students the option of 
taking about a guertsr of their courses on s payfall 
basis. 

My concern is nqt so much with the ps&ng contrsve.r- 
sy, however, aa with the rna1ai.w it reflects. 'The mere 
derogatory statements about the r i p  of law school in- 
struction and evaluation may b4! quite wrong, but I eym- 
pathize with what I see as t+he fundamental complaint 
behind all the rhetoric. We heve come perilously clege to 
transforming that most noble of human emdeavors, the 
pursuit of knowled e, into an intellactutal track meet. We 
have almost made t 'X e laurel wreath mwe important then 
the runners in the race. 

In his novel, The dnheritors, William Gslding tells how 
the Neanderthal&, whom ha depicts as 8 gentle, fun- 
loving race, succumbed to a cunning, aggressive, and 
more "advafl-~ed*~ species-wr own. The author's heart 
laidy lies with the limore primitive victim, but the 

f)errson is that the buildins of civi#zation required the 
skills and drive of their successors. So, too, .a gracioui~s 
lifestyle may have characterized the liberal mrts colleges 
of an earlier day, but the conquest of a vast,continent and 
aha exploitation of its resources called f ~r the technical 
a d  administrative know-how that perhaps anly our 
modern, service-oriented rnultivertities could impart. 
Nonetheless, we have paid P price for our achievements, 
and it may be time to rwhart our course. 

I Today, in the' wake of a wsild popwletim expl~sion, 
massive enviranmental problems,  ad a deepening 
energy crisis, there are s i ~ s  of a profound shift in at- 
titudes about societa)! goals and the nature of 
plrofessiional success. We hear less about cequering dis- 
tent Er'mtiers and more about restoring ours own mme 
=unities-kss about arnaming material guu& and mare 
about improving the, quality af life. Univemities ek  
r;lblf~h residential colleges and small-group instructional 
proyams to break down the barriers of numbers and - 
to integrate learning aiad living. Medical schools 
'emphasize -the need for treating the,. patient a ~ d  not 

. marely treatixq the dieeasa. The law schools have mt 
z;emaiteed almf from these develaprnent~~ Mare and 

L ~ o ~ ~ s  stj,h,e aim is not only to teach "the law," but also to 
teaoh "'Iawyeringt"--not only to produce well-trained 
lepl tmihnicians, but to imbue our students with P seme 
of what 'it: meam to; their dienb, to twiety, and to 

. thernaalties be practicing attorneys. New courses like 
' di*lursl law, with its stress OII live client contact, ard new 

I metha& in' old courges, like the melding of law and psy- 
. Ehiatq in family law, arq empleyod to enlam the 

students' understanding of khe lawyering proem as a 
burname as w3n 8s an iateItectatd art. 
' Any ef f~rt  to deal fully with the law arm! legd prwtice 
must eumi~wlly face up to the sensitive quwion of 
l~ua~ues. The law schools, at lea?# in rment $wades, heve 

toached this problem ratb~r warily. Good teachers 
' . A 

3 fmcs ihek stadeats to prasr a legal analysis to the . pi& -where all logical fallacies ere oncarere& corn- 
'h~rl," . . )  peting prides arc identified, and perhap even s 

,wp&tlcated ps8-benefi t appraisal is mqde. Then tBa 
-, ,: + #&ocher usually stop, possibly' with tihe wry remark, 
-. , . "WeR. the choice hem is a poltficsl qpesticm," or "fNh~t's 

.f, hft ts e d u e  judgment*" % helt at tMs stage is surely 
, ', - , g o  safest mum. Most of us ere right1 y uneasy about the 

&$h didlqg Etom Cea~hing into i;Rdactrinat'ton; we &rti 
:ell 1~ aware d our deficiencies a5 pglifjml m mafa1 

d J ,  

' 1  
, 

, , 



philwophars; ind wq da not r e l i~h  e wing ourselves to 
our rtudenb m something quite dif a ~ n t  from eoolly 
~ommmding crdtsmsa of the law. 

7 
Yet h w o u t  the wbrld of eductation there are mur-, 

murinyjs t h a  days about the odv~rse  cowequence~ of 
aeglmting the cd$era t ion  of valuaa and harbinger. of 
change are ap maring, In- the recondary schools, one 
finds a ranewk- f interest in a ey~tamatic artudy of tha sub- 
jsot d vduea, although ata(pa am being takrn,gin erly for 
obvious rdlmfitit, and the approach ir terms1 "value 
cl~xificc-ati~a" h 'order to stress the ab~elace of indoc- 
trizlstion. In the collegss, many rtudenb have grown 
rmt iv~  ot the iner.sagi11gly quantitative ~rientation of 
much of social science, In t.he legal field, our own Paul 
Kaupes here been calling attention to the vital function of 
the undergraduate schools in helping to refine th'e values 
of the young men and women who are destined to go on 
to lrtw achool and become tomorrow's lawyers. 

While family, church, m d  earlier general education 
may be the major influences on a law student's values, I 
have increeroingly come to believe that the law schools 
cannot escape all rerponsibility. The meaningpf a value, 
like the meaning of any other conce t, must necessarily 
be sharpened, and perhaps modi f id  by each particular 
camtext in which it is encountered. Until a law student 
see8 one ot more values put to the test in the setting of a 
particular legal issue, he or she cannot fully comprehend 
that value or group sf valves. Only then can the student 
assess those values insofar as they bear upon the resolu- 
tion of the given legal question. I find it hard to imagine 
that the student would not be ha1 ed in that assessment 
by the inquiries and comments oPa thoughtful teacher. 

I of course do not mean to say that the law professor 
should abuae his position by proselytizing, subtly or 
otherwise! But it is one thing for a conscientisus teacher 
to refrain fromi making a student's ultimate vaiue choice 
for him, and quite another to refuse so totally to come to 
grips with these fundamental issues that the student is 
left to infer that value judgments are no significant part 
of a lawyer's function. I am enough opposed to this no- 
tion of the lawyer as moral cipher that, in order to com- 
bat it, I would be prepared tb accept the possibility of an 
occasional mis&ep by an overzealous faculty member. 

These musings lead naturally into the melancholy sub- 
ject of Watergate, which this year produced more mail 
for me from judges and lawyers than any other topic. 
Many letters decried the affair for bringing the legal 
profession into disrepute with the American public, and 
suggested that the law schools should take preventive ac- 
tion by requiring all students to pursue an extensive 
course in legal ethics. Now, I would not wish to un- * 

derertimate the unfavorable repetcussions of Watergate 
for the organi~ed bar, and I take considerable pride in 
the excellent semester-long elective course in 
professional responsibility that has been offered at this 
Law School for the past several ,years. But I still think\ this 
whole matter must be kept in proper perspective. 

First, although I concede the ublic has linked the bar 
with Watergate, almost none of t \ e lawyers implicated in 
the affair were practicing attorneys. Most were 
politicians or administrators who happened to hold law 
degrees. Furthermore, an enbrgetic, flinty set of lawyers 
csn be credited with key roles in bringing the 
wron~doers to justice. Second, I cannot believe that any 
of the culprits needed a course in legal ethics to know 
that they should not engage in burglary or perjury or the 
oblrtruction of justice. While I have already expressed 
my support of the law schools' paying more attention to 
the place of value judgments in the development of sub- 
stantive law, and while I would be happy to qee this ap- 
proach ertsnded to questions concerning standards of 
profeaqional conduct, I am speaking here about the eub- 
thr, knottier aspects of legal" rule making. On basic 
questions of moral right and wrong, I feel that most per- 
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presented a wide range of exoellent.c&nferenae~ a*d 
short courses for practitioners in thio and other s'taftA 
Typically, however, an ICLE ro .ram will run no longer 
than a day or two. Even with tigffiy qualified peraonne! 
and the most careful reparation, lthirr format i~ inherent- - 

ly limited. All too o ten ,  as thle crttiu have charged, it 
will partake more of "continuing lwsl  informatian" than , 

of "continuing legal educa~tion." 
What is needed, I,believe, are intensive programs of a . 

month or so, which practitioners wmld uidertake 
periodically thrpughout their careers. This would o fb r  a 
far more realistic prospect of keeptngqhe maes of the bar 
abreast of the latest developments in their profession. 
Perhaps even more, it would afford an o portunity for 
some quiet, concentrated thinking about t R e underlyi 
problems of the law and of a person's particular area y o 
law. Out of such unhurried reflection, away fram the 
rush of day-to-day practice, might emerge a far deeper 
appreciation of just what it means to be a profeosional, 

Since lawyers, like most parsons, tend to iolloy the 
path of least resistance, I do not expect to see large 
numbers of practitioners rushing off on their own accond 
to pursue such a regimen. Ultimately, I think extended 
post-degree studies, or some equivalent mode of self- 
qualification, will have to be mandated by the ap- 
propriate authorities in the various states as a condition 
of continuing licensdv. The first step may well be to 
recognize formally the existence of specialization in the 
law, and to authorize ,lawyers acquiring expertise 
through prescribed courses, or otherwise, ta hold 
themselves out to the public as specialists. The president 
of the American Bar Association sees this'coming in the 
next half decade. 

I do not know exactly what role the law schools will 
play in all this. But we can be sure that in some way they, 
or their individual faculty members, will be deeply in- 
volved. 
A p~stscript OIL elitiun d ila1it8$ianfnm. Nothing I 

have said in these annual reports has provoked so much 
reaction as my comments last year on elitism and 
egalitarianism. While I concluded with- the pious hope 
that there could be a "proper accommodation of com- 
peting values," I discovered that I still had managed to 
be too elitist for some and too egalitarian for others. At . 
least I was confirmed in wy view that reconciling these . 
conflicting claims is one bf the persistent probl-ems of 
higher education, 

A favorite target wai my suggestion that, starting with 
a pool of "qualified" law school applfcants, "we might 
seriously consider reserving, at least experimentally, a 
certain number of places in each beginning class for 
selection on a random or other nonquantitative basis." 
The notion of random selection received such a buffeting 
that I am ready to concede it is an idea whose time.has 
not yet come. I remain convinced, however, that we 
should not turn entirely over to the computer the deter- 
mination of the future comgo~ition of the legal profes- 
sion. Room is left for an intelligent exercise of discretion 
in selecting applicants at least in part on the basis of non- 
quantitative data. 

While there are powerful reasons for promoting 
excellence and insisting on high standards, some persons 
bring an almost passionate fervor to their defense of ad- 
missions on a straight "merit" basis. Surely there is an 
unexamined premise here. Is it self-evident that places 
in the major law schooIs must be handed out to in- 
dividuals like so many achievement awards? Could a 
rational argument not be made that a healthy sense of 
distributive justice might call for admitting those with 
the g~eatest potential for improvement, rather than those 
with the greatest record of success? Or, more seriouhly, 
are the law schools not under an obligation to give'some 
thought in setting admissions policy to the kind of legal 
profession that will best meet the future needs of 
society? . . . 
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from there commandr in 1We OD the 4;1(;, - 
Atlantic Europe has found its #~sl3ttn@md 'exp~llYlbfi~ih ' 

the O~g~nfrcaZion for European Eepwmic k&;rrop~r~tioa, 
OEEC, another pup$ intet#azvahmnt@I ' 3 W i t ~ ~ ~ ~  
with no translnati~nnl Aalursll. I .  - t; 

The first and moht imp~tarr t  taqk'd the 
make sure that Marshall PI- did y ,a&- 
intraregionel trade, amd in th r lr n # 
prpided \an tndi~p bls fo~&atioa % .rubqusnt - 
pragess toward rqglanrl ec-c iatqp@i~a. Y at, 
whatever pwgresfi has bsea mda 'towhrd n q @ d  inte 
gration and ~ w m d  tranmationaF insritutispts "kr ad 
the nationatrte" has (byin made in tbe canmt bTf ic -  
third type of Europe, the "little Europe" of tBer &I*, 

When it became obvloua that a unified greeter Eu~qe'  
was a vain illusion, leadewhip in six eontirental COW 
tries: France, Geemamy, Italy, Belgium, the Netherlandti, 
and Luxembourg, took the fitst real grep toward a tram- 
national organization by getting .up ths Europ.saa Caal 
and Steel Community (ECSC) in 1951. The prinaipal e;b- 
jectives underlying the establishmeant of t h i ~  community' 
were: first, to place steel and coal rodaction in the 
member states under the control o i' a supranational 
authority to ensure that the war-makg potential od th.  
Ruhr area in particular would never asain be wed fbr - - - -  

national milifary adventures; second. w t ~  help rebuild 
steel production facilities to meet the pressixqfdemand~ 
from the Korean War: 'and'third, bwt not least, to provide 
a basis for further supranation4 imtf tu tional devel- 
opment toward a unified E;umpa. The British wepe ln-' 
vited to join but refused because they were uawilling to 
accept the supranational imtitzmtionial structure of the 
cornmuni t y. 1 

The next step in the development ,of tramnationel 
European institutions was the radical propoeal in the 
mid-fifties for a European Dafeme Community that 
might have changed the face d Eura 0. It called for a 
single European army, a European mill. 'i i iy  budget, and a 
&ropean ministry of def enee. This plan would 
netmssarily and logicdly have led t~ a, p iticsl mm- 
munity, a quasi-federal fype of orgaqizatfo i . This was 
the magic moment of pmtwar Eumpe. Five ab the six 
m e h r  states ratified the Defense Community Treaty, 
but the French aovernment declined to submit the plan 
to the French Parliament, and that was the end of the 
plan. It was a tirfte of bitter disappointment for dedicated 
Europeans and for American champions of European in- 
tegration as w'ell. John Fos te~  Dulleabutery of 
"agonizing reappraisal" still reverberates in rhe eor- 
ridora of the "old" State Department. 

The Europeans managed to assemble the debrie and by 
2957, as a result of Dutch and Belgian initiatives, the Six 
agreed on two significant new undertakings: the Eure- 
pean Atomic Energy Community (Euratom), ahd the 
European Economic Community (EEC) which is now 
generally called the Common Market. In these new com- 
munities, the supranational features of the Coal and 
Steel Community reappeared in a diluted form, but- the 
essential characteristics wqre maintarned. Apln the 
British were invited to join and again they refused, not 
only because the institutional feature8 would impair the 
"sovereign powers" af the British Parliament, but also 
because they were unwillin to go alang with the 
projected comrnon agrieultura f policy. The ntratalgia of 
the Commonwealth and the hope of maintaining a 
special relationship with the United States also played rr 
part in their decision. This time, however, the British 
recognized the risks to their trade and politi~al  interest^ 
sf staying out. In order to put themrelveg in a better bar- 
gaining position vis i vis the new Common Markett the 
British, along with the Scandinavhnr and the European 
neutrals, organized the European Free Trade Aslrroeria- 
tion, a new trading bleck of "the outer s_even." 

W~th Europe "at sixes and  seven^" and an intetblmk 
trade war a possibility, the United States etqped in to , 
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?WII @aq@d alltlon in the world. Britaid applied for , 

dmhiian to 8 e Common Markat first in 1989 and t b n  
i@aie in 1987, a d  bath times it was vetoed by General 
DeCaulls, F h  unEjl6d72 was the French veto lifted, and 
rua a reeult, on January 1,1978, Britain along with Ireland 

', and Denmark became full members of the three Euro- 
pean oornmuni ties [ECSC, Euratom, EEC) . 

For the first time in history, there came into existence 
e_n institutienal framework comprising all four major 

. European actors-Prance, Germany, the United 
Kingdom, Italy-whooe~memblership is indispemable for 
a unified Europe. How do t h e ~ e  institutions work, how 
have they performed thus far; and are they likely to sus- 
tain an integrated unified Eurppe? 

The Common Market: 
Reality ur 1llushir.P 

Central to the legs1 framework ie the Euro %an +' Economic Community Treaty, the Common Market rea- 
ty. It has two principal features. First, it is a "treaty-con- 
stitution" because- it establishes law-making, executive, 
and judicial iltlstitutions. Second, it lays down rules of 
ecsmrnic and social law which are superimpo~ed upon 
~ational laws of the manber states. Some of these rules 
are fairly specific with fixed deadlines set for. specific 
implementing measures. -.- 

For -example, there was a deadline for setting up a 
rsustoms union, that is for removing all tariffs and other 
obstacles to the fms movement of goods throughout the 
territory of the community, and for erecting a common 
ezrternd tariff around the community on goods coming in 
from outside. The cuatoms union of the Six came into 
being in uly 1968,18 months in advance of the deadline. 
By 1977 t I e process of absorbing the three new members 
into the customs union should be completed. The com- 
munity has bargained as a unit, represented by its com- 
mission, in trade negotiations with non-member coun- 

- tries, including the so-called "Kennedy round" in 
Geneva, It has been said-with a bow to the famous FDR 
rhetoric-that the Common Market Treaty sanctions four 
freedoms: the freedom of movement of goods including 
agricultural products: freedom of of movement for 
workers, so that, for example, Italian workers have been 
able to seek jobs in the North; freedom of movement for 
entrepreneurial talent; and freedom of movement of 

' capital, so that, for instance, a German company may es- 
tablirh, finance, and manege a subsidiary in France un- 
der the sane conditions a Frency company could. 

Other treaty pules serve to protect qualified compe- 
tition, very much like our antitrust laws, and these rules 
have been enforced by substantial fines imposed on 
oom apies. A community-wide single patent will become 
avai able. A new, common, multi- hased sales tax, the 
uali-added tax, ha. been intro cr uced as a first step 
toward harmonizing national tax systems. National com- 
mercial legislation, company laws, government pur- 
chat15ng regulation&, and technical standards for 
ducts in community commerce brs in the proceasaf 
moniaation with a view to buildings coherent European 
industrial base, although this fjrocess has proved slow 
'and extremely difficult. . I 

i 

In its present form, 
the [European] community 

process is not only 
undemocratic but also 
burdensome and slow, 

encrusted with bureaucratic 
trivia and marked by 

an absence of what the 
Europeans call 'political will'. 

- 

The community has negotiated a network of asso- 
ciations and free-trade arrangements with almost 40 
European and African states and i t  has become the' 
largest tradrng unit in the world. Intra-community trade 
ha9 grown at a much faster rate than world trade, from 
6.7 billion dollars in 1998 to more than 49 billion dollars 
in 1971. Considering where Europe started in 1945--and 
considering European history before 1945-these are sig- 
nificant if not revolutionary accomplishments in which 
the new hatitutians have played a prominent part. 

But the Common Market Treaty aims at more than a 
customs union and common market; it envisions a 
gradual coalescence of national economies into an 
economic, monetary, and ultimata1 , political union. 
Here, however, the treaty rules are r oose, there are no 
deadlines, the powers of the institQtions depend upon 
the will of the governments-and progress has been 
limited. 

Wide divergencies persist between monetary policies 
of the member governments, with French, Italian, and 
British currencies floating separately. The European 
Monetary Cooperation Fund for assistance in short-term 
balance-of-payments difficulties and a closer co- 
operation of central banks are the only concrete ac- 
complishment toward the ambitious plan for pooling 
national reserves in a monetary and economic union. 
There has been virtually no progress toward common 
policies to control inflation, common regional policy to 
he1 backward areas in Europe, or common transport t' an energy policies; and little by way of common ap- 
proach to social welfare and employment policies or pro- 
tection of environment. Despite the oil crisis, the only 
relevant community rules on the books are directives re- 
quiring the governments to keep a minimum oil supply as 
a reserve, to complete their national legislation, and to 
consult with qach other, although there are plans for a 
community-wide system of monitoring the oil market and 
harmonizing prices. In the field of political foreign 
policy, a rudimental arrangement provides for periodic 
consultation at official and political levels, but there is 
RO central secretariat because the members have not 
been able to agree on a location. 

The htitutionr: 
kwMaklng and judicial Procarsea 

Two principal o rgns  in the European Economic Cam- 
rnunit make community laws and policies: the Euro- 
pean 8ornrnirsion'and the Council of Ministers. The com- 

I 's. 
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law is raised in a case QeIore a national eourt, th$r court 
may, and if it is thecourt of last imrtanea, must, r d e r  the 
question to the community court f o m  ruling that fs b i ~ d -  
ing upon the national court. Governmanta, community 1 -  
stitutions, and to a more limited extent individuals and 
companies, have standing before the caurt. 

In its case law, the court has evolved a e o h ~ ~ e n t  and 
imaginative doctrine of a aeparsrts community Iegral 
order which has direct effect on "Common Market 
citizens" and within its sphere, is normatively superior to 
the national legal orders, a superiority that national 
courts must recognize. The caurt has been concerned 
from the outset with maintaining the proper distribution 
of p w e r  and authority among the national and com- 
munity institutions. Most recently, it has begun for- 
mulating ways of protecting basic civil and economic 
rights of individuals against possible impairment by 
community law on the basis of'principles common to the 
national constitutions of the member states. 

More than 1,000 cages have come before the court thus 
far. The court is perhaps the only institution which has 
worked the way the most "pro-European" of the "found- 
ing fathers" may have intended. 

The Inrtitutionr: 
!!&st Tawad N e t i ~ d  Fswer 

All institutions brouiht to life by a constitutional act 
evolve in a way-to paraphrase Mr. Justice Holmes' 
musing about our own Constitution-"which could not 
be foreseen completely by the most gifted of its be- 
getters." The community institutions are no exception. 

The original ambiguity continues to haunt the com- 
munity enterprise. On one hand, the commission, the 
court, and the parliamentary assembly are transnational 
or supranational organs, representing the "beyond-the- 
na tion-state" concept; while the council, controlled by 
the national governments, asserts the predominance of 
the nation-state. 

Over the years a significant shift has occurred in the 
delicate power balance between the transnational and 
nationally controlled organs. To counter the influence of 
the commission's extensive staff and expertise, the 
Council of Ministers has built up its own bureaucracy, 
including a new, powerful body which was not con- 
templated in the original treaty. This is the Committee of 
Permanent Representatives, composed of the heads of 
the permanent missions to the community which each 
member government maintains in Brussels. Each mission 
is headed by a senior diplomat suppbrted by substantial 
national staffs. It is this group which in reality receives 
the-prapiosed drafts from the commission; it negotiates 
with the commission, and frequently rewrites the cum- 
rnis$isn's; proposals before they come up for action by 
the ministers, whose action often is little more than a for- 
mality. The emergence of this group of national dip- 
Ilo@afs and bureaucrats was one of several devel- 
opments which have tipped the power balance sub- 
stantially from the' cornmisslion beck to the national 
capitals and to the council. 

The second development in that direction took lace in R 1965 when General DeCaulle ordered the Frenc repre- 
sentatives in the community to embark on the "empty 
chair po4icy;" that is, to boycott the community orgens as 
a protest against what he felt was it power grab bf the 
.cr~rnm3ssion. The ensuing six-months' deadll& between 
France and the other five members ended in an m- 
mgement which in effmt did away with what some 
have viewed as the essential supranational feature of the 
Csmman Market Treaty, that is, the possibility of a 
rnajofity vate in the Council 01 Ministers. For all prac- 
tical parposeis, voting has disappeared from the Council 
and all decisions involving na.tione1 interests of any sig- 
nifisance! are negotiated ad infiniturn until all the 
ministers agree. 



Theee iplatitutilernal chanpe hav4 bwpi eyeaptoms of 
changing attitudes. It is dear that t&y all major polic 
dsdaiona em made not in Bnurels, the European capita{ 
but Ln the national capital. with the commission per- 

! Iitipatlqg as an hchmit broker, 1~ a midwife, as a re- 
pgrftbry sf information and expertise in w b t  is emen- 
tially a continuing ifi tergovernmental negotiation. 

What is the prqpogis for the European community in- 
!tituths? The cty~tal ball is particularly cloudy at this 
uncture. One rather interesting fact is eometimm over- 

looked. Since 1871. the community has bean in the 
process af acquiairg important financial reaaurcee over 
which its institutions will have direct control. By next 
year the entire proceeds from customs duties and levi6s 
an goods coming in from third countries and, if 
necessary, a fraction of the revenue from the national 
value-edded tax will be flowing into community coffers 
instead of national treasuries. These fun&-more than 
$5 billion-cover community budget expenditures (more 
than a4 billion to finance the agricultural policyJ, and 
control of these funds will be shifted from national par- 
liaments to the community executives, the minieters 
in the  counci l ,  and  ( t h e  cornmisrion.  Some 
Euro eans-particularly the Dutch and the Gemam, 
but t R e British as well-have felt this to be inconsietent 
with parliamentary democracy. To meet this concern, 
the role of the European Parliamentary Assembly in the 
adoption of the community budget has been increased 
somewhat, and there are proposals on the table for 
broadening the assembly's budgetary power still further, 
and also for associating it more closely with the law- 
making process. But that is a question for the future. 

In its prerent form, the_community process is not only 
undemocratic bub. also burdensome and slow, encrusted 
with bureaucratic trivia and marked by an absence of 
what the Europeans call "political will." The famous 
"spill-over" doctrine, according to which the integration 
proems would advance from one economic sector to 
another while at the same time "upgrading" the com- 
munity institutions, worked initially. But the spill-over to 
vital economic issuer with important political impli- 
cations has not occurred thus far, not to mention a spill- 
aver ta political policy. 

To put some steam behind the machinery, the govern- 
* - nnents have recewtly introduced a new and "extra- 
p? constitutional" institution, the so-called Community 

f, Summit, a highly publicized series of meetinp of the 
heads of states and governments. These periodic en- 

,;,? 

rSO;. 
counters invariably conclude with ringing declarations 
which are intended to set guidelines for the community 
institutions and infuse new enthusiasm into the Eurs- 
peen idea. 

The moat recent variant of the summit was the so- 
celled "firwide summit" In Copenhagen which most 
would agree was anything but a success. The idea was 
that this time the heads of states and governments would 
get together wi thovt a formal agenda.and without formal 
preparation By the bureaucrats. As soon as the states- 
men assembled in the Danish ca ital, it became q- 
parent that the Dutch wanted to tak about their energy 
plight, the Britiah a b u t  regional policy, and the French 
about a "political union" in the Gadlist image. But the 
meeting was effectively taken aver by the re re- 

@ , sentatives of four Arab governments who eppesre os- 
tensibly witheut any invitation. 

a 
In the broader context, it is clear that the euphoria ) generated by British amadon and the conmquent en- 

&, ,; - lergement of the carnrnunity has now given way to a 

B- feeling of acuw crisis. The concept of a unified Europe as 
ah emergent third power in a bipolar warld s tern haa 

&& met with s'tark reality: the affairs of the Midd ? e East, so 
crucial to Europe, ere being sett-led without Gurope, and 
Buropan ~conarnl ts  have proved immensely volrrsrsbls 

?k 

in the oil crisis. The s c r h b l a  for separate deab wi@oile 
produdng countries makes a mockery of unified Euro-#, 
pean solu f ions. 

By an unhappy coincidence, at a time when vijd.''.' 
de~iaions in long-range common interest call for firmand 
enlightened leadership, national governments in all the . 
member states are weak. The demands of the people of .- 
Europe upon their national governments have been, - . , 
rising--as they have been in the United States-an& . -  
these demanb have pressured the governments to put- , 

eue national interests without regard to comrniogt:ib; , 
terests even though, paradoxically, many of the$% , , 
demands c a n ~ o t  be satisfied in the context gf %he indi- 
vidual notion-state. 

I for one do not see much substance in the tajk abotfti(.:- 
bresk-up sf the community. There is no alternative for , 

Europeans except unification in one farm or another if 
they want to recapture some of their influence land prp-  . 
vide solutions for their major problems. But it is equally 
clear that to achieve this, to make decisive pro~ress~-thc: - 
present instibtions will have to be reinvigorated. . 

Any substantial advance from a customs union to en  
operational eoonomic ugfon W Q Z P E ~  require member .. 
governments to relinquish significant powere in favor of 
the commission and of the European Padiament. Ah- 
tirsnal political and bureaucratic elites are not in the .. 
mood to move in this direction at this huncture, and there ; 
is no grass roots pressure to edge them on. Con-, 
ssquently, the present institutional structurd which-biudi- 
tains a customs union may remain more or less -unt 
changed for mme dime to come. When the integration 
movement is "relaunched" (to use the Brussels jargon) 
the resulting institutional framework is likely to resem- 
ble the loose Canadian-type federation rather thari the 
centralized United States pattern. Essential policy . 
decisions on the sharing of resources end adjustment of- 
competing interests will still be made in continuing new- 
tiations between national and transnational authorities . 

at all levels and in a variety of arenas. 



The 

Judge, 
U.S. Lurt of Appeals for the Ninth Circuit 

Based on a speech delivered at the Henry M. 
Campbell Memorial Competition Banquet, 

March 12, 1974 

Judge Mufskedler 

. GP;B~ 8rgt.zmenl is ijn alrr, but it- is not a 8entle art, nor 
it be, b@cdwe of a1 oggurnent ira an integral part of de- 

cbfon malttf'r:~ afid ndhing aaboul making hard decisions 
is "&e,tte. * l . 

'Mppt miti ,aegurnen@, bath, int >brief and in oral a 6  
~ y ~ ~ $ , p . .  -mpe~YE beaching devices. Yet. 1 have some 
r@serveE'i;i;&@ h b ~ u t  !hem. Almus~ :tall campeti tions, in- 
cluding ~Lii$;gplt~did CampbeJJ Cornpeti tion, wind up 
before qntvi wpreme ~crur t ,  Today's case, rnodes~ly, 
only rafkl'a&' , it~Weacim of f aderal jurisdiction, 
abstenifah. aiiditJ@i@it~I ju~ticiabi~litty, corporation law. 
federal and state coyard of the devdopment of atomic 
energy, c l m  actk()riJ,: s,taqd$ng, and the survival of the 
21 4 Y 

environment. cons ti tutionsl law war no mord thdn ' a 
broading ornm(preeence. More &en, tt no@t euurz cum- 

' 

petition places the campeti torb iri Suprame Court cmba:t 
on the outer reaches of dev6luglng camti~utjoml law+ 
Now, that is heady and infections stuff. These cod! 
petitions perhaps should bear a HiaFning l s b d  f ~ o m  tw!. 
solicitor Qeneral: "May be dsngkrbud f d i  the youfig 
lawyer's legal haal'th," becauoe the structure of the eoh- 
petition prepares thensw lawyer for s legal arguyenf he 

"'!!I , I 

is least likely to make in a form he L least llikely to see 
until years after the incandescencb of his moat cohrt 
experience has dulled to an erqber. 

I utter this subdued warning 'because the eonnbinati~p 
of moot court competitions and casebooks buIging with 
opinions from rarified appellate courts may leiid 
neophpe lawyers to believe that arguments bt~fare trial 
courts and the earthier appellate courts are not much 
different from those appropriate in the Supreme Court 
of the United States. In fact, a lawyer who makes the - 

same kind of arguments to each level of the state and 
federal hierarchies is g ~ i n g  to turn up a loser, unless the 
a d v o c a t e  h a s  a n  a r c h a n g e l  o n  h i s  o r  h e r  
shoulder.-preferably Moses, d t h  tablets, suitably im 
scribed. That is not because the intellectual girth of 
judges automatically expands with each rise in the 
judicial ladder and n t because a case in the Supreme P. Court did not begin in a trial tqbunal. Mther, it is 
because the institutional roles and functions of each 
court are different, and effective argument must be ad- 
dressed to the institutional concerns and restraints of 
each level of courts. 

Argument before a trial c o u ~ t  is supposed to fit the 
evidence into, a uliified composition, to brush in the 
lights and shadows, to throw the images into perspective, 
and to press the whole into a legal theorywpported by 
statutes or case authority that leads the court irresistibly 
to the advocate's predetermined fksult. While not 
fudging the facts nor obscuring pertinent statutory and 
appellate law, the advocate leans hard on any existing 
law favorable to his cause and seeks distinguishing 
features of every authority that looks the other way. 
Unless he is writing on a totally clean precedential slate, 
the advocate has little or no occasion to expound his 
views of policy. He gets nowhere by attacking an opinion 
of a higher court, to which the trial court is bound, on the 
ground that the precedent is gging and wrong, because it 
is a brave trial judge or a foolhardy one-depending on 
your point of view-who thinks his taak is to overrule the - 
law laid dawn by a court that can reverse him, Of course, 
the trial advocate must know how to lay the appropriate 
challenge in the trial court to preserve his points for the 
higher courts who have the power to correct their bygone 
brothers' mistakes. 

Intermediate appellate courts have functions very 
different from either trial courts or courts of last resort. 
Their duties are a mixture of error correction in the in- 
dividual case and institutional functions, by which latter 
term E mean supervising lower courts, filling interstitial 
spaces in statutory and case law, and, from time to time, 
striking out a few paces on a new jurisprudential path. 
Broad-gauge policy making is only rarely a part of these 
couttd insti tu tianal concerns. Arguments addressed to 
these courts ere most effective when the advocate can 
persuade the courts that exist.ing precedent controls, or if 
it does not, that it need be nudged only a little to reach 
his conclusion. 

Arguments addressed to courts of last resort exercising 
discretionary review are very different creatures 

Q) 
because the function of these courts is to establish 19 
overarching precedents and policy for every level of the 
judicial system below their lofty perches. Here's the 
place to to ple the eroded cases. Here's the place to P argue your egal and social philmophies-at leaat t~ the 
extent that you have reason to believe a majority of the . 
court may find your arguments convincing. In these 

1 i 










