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we succeeded.
On Thursday afternoon and evening
there was an informal open houee in
the main lounge of the Lawyers Club
where those who arrived early could
register, visit with others who were
there, enjoy some refreshments (ra a
courtesy of the Michigan Alumni
Association), and make their plans forz
dinner or for the next day. Seminars -+
were scheduled for both Fridav and '
!3aturdtaY,
and a luncheon waa held for
:.'
:lib.
i$ ,:leveryone on each day, as well.

Past . . . and ~ r o l , o - ~ e .
U-M LARLF-you cannot '.', pronounce it, but you can learn ,
7. to love it.

Seminar audience at the U-M Law ~ ~ u m n i
Reunion end Law Forum.
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Although these seminars mtainly
dealt with law and lawyers, they were:
'

predictions about same "Coming

Professor L. Hart Wr~gnrprea~cting
changes in our federe1 tsx system.

Crowd at reunion luncheon.

Revolutionary Changes in Our
Federal Tax System" are reproduce
elsewhere in this issue,]
In a seminar entitled "Divorce:
When Parents Fight Over Custody and
Child Support" Professor David
,
Chambers and a dozen alumni and i;
alumni spouses shared ideas about ths
appro riate resolutian of child
custog disputes. The p u p discussed
an actual case involving a dispute over
,
an eight- yea^-old daughter between
an ambitious working mother who had
recently remarried and a father who
had returned to living with his
parents. The intensely differing and
lively reactiohs to this case by the
dozen people sitting around the table
(a group that included three judges) '1
led to a discussion whet he^, in most
child custody disputes today, there is
any way for judges to mqke sensible
choices be tween compeling parents
and whether they would do just as
well flipping coins.
The principal theme of the panel
conducting the seminar entitled
"Rehabilitating Rehabilitation:
Modern Problems of Penal Policy"
related to the recent significant
changes in thought about the
administration of criminal justice,
especially in the decline of the notion
of rehabilitation and the rise of
competing theories such as "just
desserts." Professor Francis Allen's
discussion of these ideas was
supplemented by a description of the
dilemmas and frustpetions associated
with the exercise of sentencing
powers in criminal cases by Judge
Avern Cohn (U.S. District Court,
Eastern District of Michigan) and a
consideration by Professor Rosemary
Sarri (U-M School of Social Work) of
the large discrepancies in theory and
practice revealed by the criminal
justice system.
Professor John Jacksons oke on ,
"Problems of Internationa Trade
Policy and the United States Law."
Setting United States law relating to
imports and exports in the context of
the U.S. Constitution, with its
perennial struggle for power between
the branches of government (the
3residency and the Congress),he
,,oted that U.S. law had i greaj
influence on the formation of the
international institutions relating to
international trade, particularly the
GATT (General Agreement on Tariffs
and Trade). Likewise, such
institutions have had considerable
influence on U.S. law. After the
failure of an international trade
organization to materialize in 194848,
the GATT was forced to fill the gap
and become the principal
international organization governing
trade. Since that time, there have
been a number of major trade
negotiating rounds, culminating in the
most recent "Tokyo Round," often

legisledon known a i the ''Trade
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Seminar Ieada~s
Rofe~m
l[a6scanrq
Sarlrii and Frmcia Allen.

P

I
ludge Avern Cohn chats with Ina
Sandalow, wife of Dean Terrance

I

Luncheon on Friday noon, and the talk
that followed. Former U-M President
Robben Fleming spoke on "Public
Pdicy Problems in Public
Broadcasting." He was able, of
to draw on situations he has
experienced in his preaent piisition
president of the Corporation for
Public Broadcastingin Washington,
D.C. One subject of great intereat
-
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Forum speakers from left, John C. Elam,
Professor Richard Lempert, Judge Horace
Seminar on parental custody was
conducted by Professor David L.
Chambers.

the then recent decision to permit the
showing of the controversial TV
documentary "Death of a Princess,"
The reunion closed with a buffet
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The time was well rpent. The o portunity
and during tfe Friday
Cncheon is appreciated and W.
$0 socialize before

,

,. . You ought to have the meeting in the - .
fall, coincident with a football game . . . e general time of year for
holding the Alumni Reunion and Law
Forum was just right . . .Specifically I
avoid tying in such a
general "Homecoming" with an athletic

ble block of football tickets is a
a real problem. The converse of these
problems makes a spring meeting a
more realistic and attractive prospect.
In addition Ann Arbor is a beautiful

Since we make use of several
classrooms in the Law School for our
meetings we have to wait until classes
and final examinations have ended
and "senior day" is past. Moreover,
we have to take into account the

.

alumni Association
Covers All Europe

I Whihnore
Gray, John ~ickson,~erold 'i-i
relevant legirlative rmtsrial rrhting
Y.Israel, and former U-M law faculty
nember B. J. George met with the
.
apanese group in Tokyo. The
apaneae alumni organized e
wception for the U-M law facnlty . , .
members, who were each in Tokyo for
separate research or business reasons. :
Of U-M law graduates, more than
'
900 presently live in 72 foreign
countries. The figure increases to
1,100when one includes former U-M
research scholars and visiting
professors who now live abroad.
Highest repiiesentation is in West
Germany with some 140 U-M
affiliated peqsons, followed by Japan
with 135.
'

U-M Law
in
have formed an all-EurOpean
organization.
"The University of Michigan Law
School Association of Europe" was
established during an all-European
alumni meeting Sept. 20-21 at the
seaside resort Sofitel La R6serve at
Knokke, Belgium. While European
law alumni of various nations have
gathered in the past. this was the first
meeting of alumni from throughout
Europe.
Giorgio V. Bernini (LLM 1954, SJD
1959) of Bologna, Italy. was elected
president of the new group. JeanMichel Detry (MCL 1976) of Brussels,
Belgium, is the secretary; and Walter
Konig (MCL 1969) of Zurich,
Switzerland, is treasurer.
Other members of the association's
board of governors: Jurgen 0.A. Gliss
(MCL 1962) of Germany; John K.
Toulmin (LLM 1965) of England; Jean
Marie Pascal Gilbert (1952-53) of
France; Frans D. Fischer (MCL 1977)
of the Netherlands; and Thierry
Renard (MCL 1978) of Belgium.
"While the Law School has given
encouragement for this type of
activity, the all-Europe alumni
association was initiated and
organized by the European alumni
themselves," said U-M law Prof. John
H. Jackson, who will serve as the Law
Sf.dlool's liaison with the new group in
his capacity as chairman of the Law
School's new Committee on
International and Comparative Legal
Programs.
People from the Law School who
attended the meeting at Knokke, at the
invitation of the European alumni,
were Profs. Jackson and Joseph

-8-

to the law, its interpretation and

,rendment."
Amo ma t d a l s which are f ~ u n d
'

I'Y

in the co lectian are: earrespondenc~
concerning MEPA from ths files of
Prof. Sax, stkte Rep. Theman
Anderson of Southgate (who
sponso~edthe bill), Ma. J~am
Wolfe of
Grand Rapids (who was director of
t
ERvi~anrnental
the W e ~Michigan
Action Council), and ather per~ons
who were instrumental in paneage of
the act; $1 the various virsians 8nd
drafts of the bill; analyaw of ihs bill .kr;;;m
by the governor's office and atate
agencies; testimony delivered at
public hearings on the bill; extensive
newspaper coverage of the movement
of the bill through the legi8lature; and
popular and scholarly commentary on
the bill and its impact. Also in the
collection is the tape of the state
Senate debate on the bill.
The materials include those
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materials that are in the collection.

"Students of the environmental
movement will find s rich source of

oth of Brussels.
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15 yeam .IP, today fiere
polttilrl leianas m y ales find the
1 ir~wmprnbh
a gro-g
pry differential,
I and
dammsntrtion uutul in iltudlaa of
tMt.oins
.
said.

Law aduatgs who &ore to tea&
rather t an enter legal ractico "wfll
probably have had to ta e n $10-%0,000
annual pay cut for the pridlegb of
mountiw the podium," raid
St. An'toine.
; ;- , ? ~ ~ o l lSigns
ar
He diacusrred ecoaomic mbleme
facing legal education at t e American
Direct Career Traffic
-' Bar Asrodation's maual meeting in
Hawaii this wmrner.
Econamic p r e s ~ r ecould
r
rob law
Pointing to a s u c m ~ d uca
l ital
sohwls af roma of their top faculty
campaign at U-M Law Gchoo ,where
prarpec;tb,as more young graduatea
contributiormf mm alumni and other
turn to hieher payiiy jobs as
rivats sources are financing a new
practicing lawyerr, wamr a U-M law
ibrary addition, endowed
prof essor.
professorship, and other school
"A remarkable number of the
needs, St. Antoine said law schools
- ,firightelt and ablest young people in
w i l likely be "forced back upon
ourselves" to raLe money in df fficult
economic times.
While tuition increaee~are mother
potential source of revenue,
St. Antoine warned of the social
coneequences of placing too heavy a
financial burden on students.
"Every incream in tuition decreases
the likelihood that tomorrow's law
schools will be populated by
minoritiee and other disadvantaged
grou s," he said.
"&us, any school contemplating
tuition increases as tBe means of
ameliorating its financial problems
must also ponder both the depth of its
commitment to minority advancement
and the depth of its financial aid
resources available to meet that
commitment "
St, Antoine said difficulties
attracting top faculty are most likely to
be seen in such areas as corporate and
commercial law, tax and antitrust, and
estate and business planning, where
there are strong economic incentives
for young lawyers to enter corporate
and private law practice.
In 1980,said St. Antoine, "our top
graduates are starting on Wall Street
or the equivalent of $35,000 a year,
and in another three years or so they
will be making $50,000 in current
dollars." By contrast, "the new
assistant professor who bids the
seniors farewell will be lucky to be
getting $30,000a year.
"If we continue down our present
path, we shall wind up with a very
different sort of law faculty from the
potent mix of hi h-caliber
Theodore J. St. Antoine
theoretician andpractitioner that we
have known end prized."
the country an!still heeded for law
Another "hard choice" to save
school.to become lawyers, but all too
money may be to have fewer teachers
few of them are now staying around or
handling more students, St. Antoine
returning to become teachers," says
noted. "If a choice murt be made,
Prof. Theodore J. St. Antoine, who
however, I would prefer ta have one
served as U-M law dean from 1871to
'truly outstandingteacher holding
forth hefore 106.150students rather
While salaries for lawyers and law
than two mediocritiisrs rvoking yawns
members in the early stages of
among eeparate groups of 50 or 75
their careers were roughly
each." :
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On Chi1 Abuse Cases

E

Victim of child abuse often face
difficult times even after being
removed f ~ o m
abusive families, says a
Unlversity of Michigan p u p that is
helping Michigan communities and
agencies become better equipped to
handle lqjal and other proZllems in
such cases.
In additian to the "treuma" of foster
home placement, a b u s ~ dand
neglected children-as well mtheir
natural fnmilies-must cope with a
tangle of social and legal agencies
whose actions often appear to lack
clear pu$ose and direction, ray
lawyer Donald Duquette end social
worker Kathleen Coulbom Faller of
the U-M's Interdisciplinnry Project on
.
Child Abuse and Neglect (IP
The ro'ect involves students an
f a c u b Irom the U-M law, social work
and medical schools.
The traditional way of handling of
child abuse cases by available
community agencies-including
schools, police, substance abuee and
mental health centers, juvenile courts,
and hospitals-may create
"duplication or gaps in service, and
sometimes a situation where different
agencies work in o position to one
another," mys Fa e ~ .
"Usually there is no feedback to tee
initial referral agency, and very litde
wmnnuaica tion among different
professionals working on a case."
To help echieve greater
coordination in them cases, the U-M
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officers, nurses, and judges-fmm 10
Michigan communities over the past
year. Some 97 professionals have been
trained at the U-M, and "these 97 will
in turn train about 1,MH) professionals
in the 10 communities," say PCAN
staff.
"Michigan's Child Pratection Law of
1995requires the atate Department of !,
Social Services to establish
.G. .,multidisciplinary teams throughout LF ,
the state and to tr@ agency and court $r,
personnel. The community teama
trained by the U-M's interdisciplinary
project will help organige and
coordinate services for children in
each county, assist the Department of
Social Services on s ecific cases of
child abuse and neg act, and provide
training to other community
professionals," according to Faller K
+.'t,
and Duquette.
In Michigan, more than 32,000 child
abuse cases-including actual
physical harm, sexual maltreatment,
emotional abuse or neglect, and
educational and medical neglect-are m
v~
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are free to particip~f!~~
c o m m ~ ~ i ~:,
asI
, ;
The University's inte 1sdl linary
;j $
program in child &buman neglect
was initdated in 10?@withe grant from
the Harry A, and Mar met D.Tow~ley
Foundation af Ann &!jar. It provides
training for U-Mstudent8 from the
School of Soda1Work, Medical
.
School, and Law Scho~l,
and also
includes a clinical law program in
which law shdenh-reprwent clients
in child abuse C ~ ~ W .
In conjunctfen with the p r a p m to
train community profe~ionals,the
U-M has developed written materials
for lawyers, phydciana, nurses, social
workers, and mental health
prafessionals. Films, vlhcrta es, and
slides were a180 made availarlEa to the
trainees.
~ u r t h eWormation
r
on the program
is available from: The Universit9 of
Michigan InterdisciplinaryProgram
'
on Child Abuse and Neglect, $acid
WorkiCenter Building, 1015 E.Huron,
Ann Arbor. MI 48108.
Among other aspects of the
program:
-U-M training faculty members are ,
providing multi-disciplinary team
services to the Protective Services
staff at the Taylor office of the Wayne
County Deparhnent of Social
Services, as part sf a "demonstration"
project. U-M soclal work graduate
students abo receive training or part . of this program.
-Faculty from the U-M'SE A N - I
have provided aonmltratian in the
development and implemsntotiun of.-

from hls nature1 horns is d t m
followed by sumbersamer 1qpl
p~acsdurer court sqwmmsnt~
whish cause a
gaents to give up
their quest to b x v r C M I ~
returned, s%ysDuqasfib.
At Wayne County Iavenile C ~ W C
where the interdlsclplinary U-M l a m
has been attern ring to apply their
exparthein shi d abu~ecftwsP ~ V ~ O court
Z ~ B dedaiofiarhave Itmad
Eesvily in f svor of rsmovtn8 the hi^
from the natural home, ar~mr&ngto
Duquatte. Such m m m l ia ordered in
some 50 percent d $us ~ C t g d&ild
abuse casm in Wayne ~urmty,
"
campared to a national average of iQ
percent, he!ray&
As part of the U-MPreinlngD
programs, Faller, Duquette, and Ledk
Hoover, a nur~ingins€mctorfrom the
D e p u m m t of Pediatricr and Human
Development et Mxc)tEgan Stets
-- .--+
University, made initial vibita kk)
mlec&doreas of the stab te
determine wmmuntty needs in ~M1d
abuse caws.
Counties Jrtcludtrd in! the tr&~t#ng;: .
pofecfgwe= Mnrqnetttit, @pmaw, "-Monroe, h n e s e ~Oakhd,
,
.
Walamaz;~1,Ottawa, Mwksgrsn,
Jecbon,snd the Travarw araa clmto~of Grand Tmverrte, Bed@,&Wm,
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Kalkash, and Leelma~maffadi. .
he U-M pgamm, inah*
t r a i m ~ p d f i &&~?frt.r
g
9
as iwtmctian in iatedkdpHlurp
management of efrifd ebuae m, strives for em2 efff Gimq:
tPCAN muld4irdplinsry t a r n
-
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Michigan's Child Prateet,ianLaw.
-During:1978 same 400 Child
Protectjve Barvice worker8 feceived
Ippl trainin8 from U-M faculty
members, and in 1g7g some 300
Ilspartment of bocial Servicesforter
care warhers and some private agency
workers received training in legal
erpects of foster care and adoption.
L a w student8 in the Child
Advocacy Law Clinic have been
kenting as attorneye for the child
protection ageneies in Wa
andhave
Wsshtenaw anumk, whi e they
~apreaen,kd
the children and parents
in Gmeksee and Jackson counties.
Similar dhieal programs are in
aperation for roeial work and medical .
student#at U-M.
-At U-M Hospital, members of
IPCAN staff serve on the hospital's
Child Protection Team. Doctors,
social workers, nursing staff,

I

'randJuryReform
uggested By Scholar

In a criminal trial in this country
the guilt of a defendant must be
proved "beyond a reasonable doubt."
In actual practice-because the
. modern jury trial is so expensive and
time-consuming- ressure is placed
on most criminal c adendante
r
to plead
guilty prior to trial, in return for
concessionsfrom the 6itate.
Today, this syetem of "pleabargaining" has replaced the jury trial
"as our primary method of
determining legal guilt" in criminal
cases, a study in a U-M Law School
publication,points out.
But the system poses serious risks to
the rights of defendants, says author
Peter Arenella, because the
"presumption of innocence" of the
jury trial is replaced with the
"presumption of guilt" at the pre-trial
stages.
Arenella, a professor at Rutgers
-Because of IPCAN's role in chiia
Law School, examines the problem in
advocacy, Duquette, who serves m
a Michigan Law Review article titled
director of the U-M Law School's
"Reforming the Federal Grand Jury
Child Advocacy Law Clinic, had filed
and the State Preliminary Hearing To
suit in the Michigan Supreme Court,
Prevent Conviction Without
on behalf of a large number of child
Adjudication."
advocates in the state, alleging
He suggests that the suspect's rights
"serious deficiencies" in the Wayne
can be fully rotected only through "a
County JuvenileCourt.
fundamenta reassessment of our preThe major complaint in the suit was
trial screening processes," including
that legal pa erwork involving 64
the preliminary hearing and the grand
children hacf' never been forwarded to
jury. At both these pre-trial
the Department of Social Services for
screenings, the prosecutor supposedly
adoption proceedings to begin.
screens out cases in which there is
Duquette also claimed that frequent
insufficient evidence to prove guilt at
I court adjournments, failure of the
trial.
court to make written
But Arenella argues that, in
recommendationsin cases, and the
actuality, "several circumstancescourt's failure to provide legal counsel
the seriousness of the crime, the
for Protective Services staff often
reputation of the accused,and the
worked agailnstthe best interests of
possibility of conviction through plea
children in abuse cases.
bargaining-may lead the prosecutor
Duquette's charges sparked an
to indict a defendant when the
investigation of the Wayne court by
government's proof of legal guilt is
I Administrator's
the state Supreme Court
marginal at best.
Office. In a
"Since the pre-trial process does not
September 1979report, the court
require the government to present
administrator found the initial
, compelling evidence of factual guilt ta
allegations substantially correct. In
an independent fact-finder or
addition, the report listed a total of 140
demonstrate
that its evidence could
I children (not 04, as originally claimed satisfy the trial's
formal proof
by the plaintiffs) who had been made
requirements, prosecutors can and
ermanent wards of court and whose
sometimes do get indictments despite
iles were not transferred for adoptive
insufficient evidence to support a
placement.
conviction."
One key to possible reform, suggests
I Arenella,
would be to check the
prosecutor's charging discretion and
strengthen the grand jury's ability to
make a preliminary determination of
guilt.
Congress should require the
prosecutor "to present the indicting
grand jury with a prima facie case of
legal guilt. Furthermore, to ensure
that the, prosecutor has presented the
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with sufficient legally
pandiur
admissib e evidence to warrant a
conviction, the trial court should have
the authority to dismiss any
indictment where the indicting grand
jury's transcript reveals that the
prosecutor has not met that burden."
writes the professor.
By contrast, under present pre-trial
practices, the public's participation in
determining guilt is "limited to a
. grand jury that is dominated by the
prosecutor," says Arenella.
"While the state is sup osed to
develop its case against tKe accused
independently, the prosecutor need
'. only
make a minimal showing of
probable cause before using the
state's panoply of permissible
pressures to induce the defendant to
admit guilt 'voluntarily' and plead
guilty."
The grand jury's present tendency
: to "rubber-stamp" the prosecutor's
decisions stems largely from the
1
"limited role the Supreme Court has
assigned to it and the type of evidence I
it receives," argues the professor.
"An inexperienced and untrained
body of citizens cannot possibly
screen out unwarranted prosecutions
in an ex parte proceeding where they
hear only the government's side of the
case and depend on the prosecutor fo
all legal advice and direction."
Among other reforms suggested in
the article:
,
-The government should be
required to develop independent
evidence of a defendant's "factual
guilt" before it encourages the
defendant to plead.
-A "neutral adjudicator" should
evaluate the government's evidence to
determine if it can satisfy the trial's
formal proof requirements.
-Whenever possible, the
community should be given the
'opportunity to participate in this
preliminary adjudication of legal
guilt, "so that the disposition of
society's most serious sanction is not
left exclusively in the hands of
professionals."
-The defense attorney should have
sufficient access to the prosecution's , case to make an informed prediction
.i
about the likely outcome at trial
before a?vising the clien!to plead.
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effect mebiUzed."
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-Polluters "can expect to see the
development of a system of
environmental audits to check the
maintenance and operation of

"It is self-evident that the work of

-
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Thia marks the firat time in history
mid the attorney anerml, h a t
"special paits wilf exht within the
Ilepartment of Justrctadedicated to
enforcement of the g01lutim contro
laws with the mma seriaaneses that
we giv to enforcement of the tax 1
or tba faw8 asirut bank r~bberr."
Civiletti said that at tha p r r m t
time,enfarcement in the haxarrdaus
wash area will focus on rectioa 3003
of the 1878 Rnourcea Conmrvtatfon
and Recovery Act, which "givers the
government a right to make the
corporation that created the hazard
take whatever action is necemar-yto

Peter Hay

Michael J. Davis

,

-+

.I J.Kirkland Grant

A German native and a naturalized
U.S. citizen, Hay is a specialist in
Common Market Law, conflicts of
school deans at various institutions.
laws, contracts, and international
During the 1@80-81 academic year
_-.
trade and investment. He is the author
alone, five U-M law alumni have
:
of many books in the international
joined that elite group.
trade field, including three works caMichael J. Davir, 1967 cum l a d e -'
authored with Prof. Eric Stein of the
graduate of the Law School, is the new
U-M Law School. Among other
dean of the University of Kansas . '
activities, Hay has served as the U.S.
School of Law. A member of the
,.
expert to the Hague Conference on
Kansas law faculty since 1971, Davis
Private International Law, as
also served a8 the University of
consultant to the U.S. Department of
Kansas general counsel for the past six
State, and as board member of the
years while holding a concurrent ,
American Association for the
faculty past. Among other previous Comparative Study of Law, the
posts he served with the legal services
American Journal of Comparative
program of the Office of Economic .
Law, and the Cahiers de Droit
Opportunity in Washington, D.C., was.
European. As a student, Hay was on
the Reginald Heber Smith Fellow at
the editorial board of the Michigan
the Kansas City, Mo.,Legal Aid and .'j
Law Review; he also received an
Defender Society, and was an
. ,undergraduate degree from U-M.
sssociah of the Washington, D.C. law
Serving as dean of the Delaware
firm of Arent, Fox, Kintner, Plojtkin Law School of Widener University,
and Kahn. He is a 1964mgna cum :' \,'
taude graduate of Kansas State
-,
Wilmington, Del., is J. Kirkland Grant,
University. At U-M he was assistant,ll:>- 1967 cum lnude graduate of U-M Law
School. Grant was named to the
editor of the Midigan Law Review.' ':.
' Peter Hay,member of the Law
- ' Delaware post after serving on the
University of South Carolina law
Schwl class of 1958, is the new dean
the College of Law, University of ,
faculty since 1972. Previously he was
Illinois at Urbane-Champaign. Hay
associate counsel with the firm of
had been acting law dean at Illinois
Sullivan and Cromwell in New York
and served on the law faculties of the
for the past year and associate dean
since 1@74.He joined the Illinois law
University of Toledo and Georgia
State University School of Business
1963, after teaching law at
of Pittsburgh and the U-M. . 1 Administration. From 1973 to 1980
Over the years,many Michigan

Law School alumni have served as law
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Karl P. Warden

Helen

Karl P. Warden, who received the
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Sheila Gallagher

Sheila Gallagher, member of the
Horace W. Gilmore of the U-M
Law School class of 1965,has just
law class of 1942 has been elevated to
completed service as president of the
judge on the U.S. District Court for the
National Association of Women
Eastern District of Michigan. The
Lawyers during 1979-80. The oldest
appointment fills a vacancy on the
organization of women lawyers in the
district court created when U-M law
country, the association began as the
, alumna Cornelia G. Kennedy became
fudge on the U.S.Court of Appeals for
Women Lawyers' Club in New York
City in 1899, and then enlarged into a
the Sixth Circuit. Judge Gilmore had
'been a member of the Wayne County
r: nationwide group in 1911. Today it has
'I;" a membership of women lawyers from ' Circuit bench since 1956 and had been
every state, and was one of the
serving as alternate chief judge. Judge
' Gilmore is the author of Michigan
pioneering organizations in seeking
equal rights for women. Gallagher is
Civil Procedure Before Trial,
presently in private law practice in
published in 1964 with a second
Anchorage, Alaska, with emphasis on
edition published in 1975. He chaired
real estate, contract, and labor law.
the 1,578-member National
.- She had previously been attorney for
Conference of State Trial Judges of
the Greater Anchorage Area Borough
the American Bar Association Judicial,
Administration Division. Before his --; ' School District and the Greater
Anchorage Area Borough, and has
judicial career, Judge Gilmore was in
2:
also served as law clerk for Chief
private practice, a deputy attorney
Justice Buell A. Nesbett of the Alaska
general for Michigan, and a member
of the State Board of Tax A peals.
Supreme Court. A 1962graduate of
Northwestern University, Gallagher
Among other groups, he ho ds
memberships in the American
- . has served on the American Bar
Judicature Society and the American
.. Association's council of the section of
. urban, state, and local government,
, , Law Institute, and has represented the
and other groups.
-American Bar Association on the
board of trustees of the Institute for
Court Management. He has chaired
the Michigan State Bar Special
Committee for the Revision of the
Criminal Code. Gilmore received his
undergraduate degree from Michigan
in 1939.
i
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Gerald B. Helman, 1953 U-M
graduate and 1956Michigan law
alumnus, was appointed by the
President as U.S. Representative to f :v
the European Office of the United
Nations end Other International $$
Organizations. Helman is serving inu
Geneva in the ambassador-level post.
A member of the U.S. Foreign Service
since 1956, Ambassador Helman has
served in Milan. Vienna. Barbados
and at the U.S. Mission to the ~orth$*$
Atlantic Treaty Organization in
Brussels. From 1973to 1974 he was a*
Woodrow Wilson Fellow at Princeton
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finished her first year at U-M Law
School.
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N THE PO TA C
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I come today like en unwelcome dinner guest. -1.0the
extent that.I deviate from the character of this rneetitxg as a
celebration of success and outstandi achievement, I hope
you will forgive me. My remark. are a out lawyer
character and they can properly be regarded as criticism of
today's law ~tudentsand today's young lawyen. Some will
perceive them to be unwarranted criticigm.
I wish to apply the hypotheses of David Riesman
concerning American character to the current crop of law
students and youn la era. In his great book, Tlre Lonely
Crowd, Riesman i enti ied two wnflicting and important
types within the American character. He ormcluded that
mme of uer were "inner-directed" and that others, a larger
p u p in modern America, were "other-directed." Let me
first read two passages from Riesman's book so that those of
you who are not familiar with it will have an understanding
of what I am saying. Describing American culture, Riesman
writes as follows on page 22:
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In the smaller families of urban life, and with the spread of
"permissive" child care to ever wider strata of the population,
there is a relaxation of older patterns of discipline. Under these
newer patterns the peer-grou (the age- and clamgraded group in
a child's school and neighboriood) becomes much more important
to the child, while the parents make him feel guilty not so much
about violation of inner standards as about failure to be popular or
otherwise to manage his relations with thege other children.
Mareover, the pressures of the school and the peer-group are
reinforced and continued-in a manner whose inner paradoxes I
shall discuss later-by the mass media: Movies, radio, comics, and
popular culture media generally. Under these conditionstypes of
character emerge that we shall here term other-directed. To the
much of the discussion in the ensuing chapters is devoted. What i
common to all otherdirecteds is that their contemporarier are the
of dimction for the individual-either thole known to him
or those with whom he is indirectly acquainted, through friends
and through the mass media. This source is of course
"internalized in the sense that dependence on it for guidance in
life is implanted early. The goals toward which the other-directed
person strives shift with that guidance: it is only the process of
striving itself and the process of paying close attention tw, the
signals from others that remain unaltered throughout life. This
mode of keeping in touch with others permits a close behavioral
conformity, not through drill in behavior itself, as in the traditiondirected character, but rather through an exceptionalsensitivity to
the actions and wishes of others.

Riesman defines inner-direction at page 15 a8 follows:
The concept of inner-directionis intended to cover a very wide
range of types. Thus, while it is essential for the study of certain
problems to differentiate between Protestant and Catholic
countries and their character t es, between the effects of the
Reformation and the affects o f x e Renaissance, between the
puritan ethic of the Buropean and American north and west and
the somewhat more hedonistic ethic of the European east and
south, while all these are valid and, for certain pu oses, important
distinctions, the conoentration of this study on the?evelopment of ,;
modes of conformity permits their neglect. It allows the grouping "
together of these otherwise distinct developmentsbecause they 4
have one thing in common:the source of direction for the
individual is "inner" in the sense that it is implanted early in
by the elders and directed toward generalized but nonethelm
inescapably destined pals.

To use a physical analogy one might compare an innerdirected person to an aircraft that is navigating within m
inertial navigation system, a gyroscopic aystern that
determines where it is by reference to its own roscope
and by its knowledge of where it started. The a erdirected ;
person is like an aircraft navigating with radar. The radar
operates by sending out constant pul~esof energy and by
reading and portraying the retqrn pulses.
After he sets out the two character types described above
in his hook, Riesman takes pains to deny that either i, to be
more respected than the other. I find Rleamen's denials, at
2
leaat insofar as they are applied to lawyers, to be
N

%

urnpersuasive. My thesis today is twofold: first that almost
aiU great lawyers are inner-directed; second that most of
yau, and most young lawyers of today, are insufficiently
inner-directed. Some would say that it is obvious why a
lawyer is better for being inner-directed. for responding to
his gyroscope rather than to his radar but perhaps not all
would agree. Ta some extent the "right" character may be a function of how one defines lawyer. To focus the analysis
let me give you three examples of men I believe to be great
lawyers.
The first is Clarence Darrow, a person who attended our
Law School, a man who is widely regarded as one of the
outstanding trial lawyers of the century. Consider one of his
most famous cases in which he represented a black family
in Detroit who were being tried for conspiracy to commit
murder. Dr.Sweet and his family had moved into a white
neighborhood of Detroit. In the course of a demonstration,
occasioned by their moving into the white neighborhood,
someone within the house shot and killed a person on the
street and the Sweets were charged with conspiracy to
commit murder. Mr. Darrow successfully defended the
family on conspiracy and in a second trial procured a
verdict of innocence when Henry Sweet was tried alone for
murder.
Consider as e second candidate, Joseph Welch, the Boston
lawyer who opposed Senator McCarthy in the Senate
hearings in the early 19W.Welch's representation of the
people accused by McCarthy was careful and highly
effective. His representation had a p e a t deal to do with the
decline of McCarthyism, for his skillful work disclosed how
baseless were McCarthy's claims and how paranoid and
wild-eyed were the charges.
Finally eansider Thurnan Arnold, in his later years a
Washin8ton lawyer whose name remains as the Arnold of
Arnold 8 Porter. Arnold's active opposition of McCarthy
was but one in a long line of public and outspoken acts that
he took on behalf sf and against various causes. It must
have been highly frustrating for his partners when Arnold,
as he was accustomed to do, would appear as a private
citizen to testify against legislation that his clientele wished

being black-listed. Welch took a qasiderable risk in
standing as the leadier publicly and on television of the
opposition to Senator McCarthy.
Finally consider in today's law rofession, commonly
now called the law business, the olly of someone aueh as
Thulrman Arnold testifying contrary to the interests of his
clientele and thus contrary to his own direct economic
interest.
I submit that none of the three kould have done what he .did had he been navi&ting with radar. Darrow and Welch
would have seen the wide-spread hostility in society at
large to their ositions. Almost every conceivable peen
group to
they could have looked for direction wduld
have thought that representing the eople they did, if not
wrong, was at least exceediyly fooyisb. It is certain that
Thurman Arnold must have received the same message
from his peers, namely his colleagues in law practice and
e
and
his clientele. Had he been looking to t h o ~ responses
not to his gyroscope, surely he would not have done what he
did.
That is my thesis, namely to be a great lawyer one must be
inner-directed and not other-directed. From my examples,
one can determine how I define a lawyer. He is unique in
that he holds himself out principally as a representative of
one side in a conflict. By hypothesis, his position will
disagree with and perhaps offend those on the other side.
Empirically, we know that his position will often offend
those not associated with the case at all.
Second, and perhaps less unique, is the lawyer's service
on and to legislatures and other appointive and elective
public agencies. One cannot expect doptors or businessmen
to withstand the heat and controversy that are associated
with the workings of such agencies. As in the case of
individual conflict involving his client, it is to the lawyer
that we look for dispassionate and objective advice about
legislative and administrative acts.
I turn now to the second part of my thesis, namely that
you, the law students of today and the young lawyers, even
the pure and honest post-Watergate lawyers, are
insufficiently inner-directed and, in the word3 of Thomar
Wolfe, have too little of the "right stuff."
First some of you will abjbkt: "Why, I would oppose
Senator McCarthy." "I am against the kinds of restraints on
free speech, free thou t, and free activities that he would
have imposed. I would@have been ready to stand up against
him." An even greater number will say: "Why of course I
would defend a black man accused of murder in connection
with a housing dispute. I recognize not only the ri ht of
every person to have effective trial counsel, but a so the
right of anyone to live wherever he wishes to." Some of you
might even argue that you would be prepared to appear in
public and take a position a a citizen that would be
contrary to the interests of one of your clients,
Even if such amertions were to be believed, and by and
large I do not believe them, they miss the point. To favor
integrated housing today is to be other-directed. Csrteinly it
is a tenet of the upper middleclarrs educated American
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olrt af you are drawn that a person's race
rkauld not stand In the way of any important choices. It irr
equally a part of that group's belief that thore accnsed of a
crime should have an effective defenm. So tauay that you
are inner-directed because you believe those thi- is not
ersuasive. Thoee are the things that your peers tell you to
gelieve; things you 8bould ray.
It is the es ousel of beliefs that are not opular among
your peers t at proves one capable of fo owing hie innerdirections and not those of otherr. Bhow me the person who
r eaka out publicly against the equal rights mendmerit;
s ow m~ the one who is willing to $takea public position
again~taffirmative action; show me the person who is
prepared to defend Nixon in our community and I will show
you someone who is innerdirected. Were I mom viciourr, I
might accure you, you who so ewerly accept today's liberal
norms, norms reverberated in your peere and accepted by
the larger part of society, to be yesterday's bigots. It is not
my thesis that you would have been members of the
Tireman Avenue Improvement Association. Rather it is that
you would have been on the sidelines at the Mdhrthy
hearings, or back at the office wringing your hands when
Thurrnan Arnold wadi testifying; that you would have read
about the Sweet trial with indifference.
If I am going to be so harsh, perhaps I have the duty of
comingforward wi.h a little more evidence of your otherdirection. Let me suggest some for you to consider, for I see
evidence of conformity in the Law School community
everywhere. First is the conformity to standards of dress.
Since 1984 when I came to the faculty, we have been
through at least one full fashion cycle, perhaps two cycles.
It is now standard operating procedure to wear the threepiece mit, a restrained necktie, and carefull groomed hair
to interview and to appear in an equally s t d e d but
disheveled state during the week. Sin- 3964 the norms of
student appearance have changed as rigidly and
corn ulsively as dresi lengths in the New York fashton
mar et.
Sec~nd
is conformity in course selection. Although we
have removed alrno~tall the course requirements in
respome to student demands, I see you flocking like sheep
to specific coums. Moreover, we hear overtones that
certain courses such ar the clinic, are not elected by
students, not because those students believe the clinic is
educationally unsound for them but because employers
might regard it as an undesirable oourse on the transcript.
F Qthe
~ areme reason, we hear that student8 fail to elect
pasdfail in drcumstancee where they believe it would be
educetionally sound because they fear the law firms'
reaction.
Third, I obrerve an almost total absence of miticism of the
accepted norms in the law student mmmunity. Who
aiticirm the ERA? Who opposes affirrn~tiveaction? Who
publicly favora raimtftution of the draft? I see little
evidence of public errpouael of unpopular cauaeB among our
student body. Finally, I would m&$estthat my thesis is
supp~rtedby the ease with which most of our studqm.tbody
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seem capable of fitting into large organizations,whether
thoee be corporate law offices, large law firms, or the
ACLU. My model inner-directed lawyer is at lemt
sufficiently eccentric that he itr slightly uncomfortable in
such large organizationr. While he may advance and find e
place there, he cannot fit too comfortably. So I see more
evidence than I would like that you are operating on radar
not only in class and job selection, but also in your
inteIlectua1and politicel behavior.
Since this is supposed to be a happy occasion to celebrate
your successes, perhaps you were thinking that in
conclusion I can find a Deus ex Machina to snatch you from
the reach of my criticism, to find a way for each of you to
become Darrows, Welchs, or Arnolds. I cannot. Your
mothers and fathem, your peers, the television and
newspapers have made you what you are. Those things I
cannot change.
Iwould only hope that four or five years from now, when
each of you is doing very nicely with the law firm or when
you are codortclbly established in the Justice Department
or, worse, in a public interest firm, that you have a twinge of
guilt when you do not appear before a public committee to
oppose some legislation that would have been in the
interest of one of your clients, or that you feel a little uneasy
when you reject the opportunity publicly to stand up for
eomeone who deserves your support or who represents
your true beliefs, beliefa that are at odds with those popular
in your community. In summary, I appear not as the way to
salvation but as a stimulus to guilt; ilt that may make you
behave a bit more as a lawyer shouf!.
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Radical change? Why would powerful competing f o m a
now bs deploying for what could be this decade's most
importmt federal i a x battle?
I ray "mo~~t
im ortant" because the battle will fonu on
mdicd chaqe, t at is, change in our ayitem of allocating
the 1.x burden, for at rtake are powibly significant shifts in
the relative burdens borne by capital veraur labor and by
the varioua inwme claues. I say " m ~ s importent"
t
a h
becaw the battle may have much to do with the future
quality of life within our shores.
Yet, if our tax system were to be examined solely on a
oompllmtive basis and apart from rmr own economy's
current problem, I rur ect the average foreigner would
conclude that radical c ange was wholly unwarranted. In
no other industrial country does a national tax system
appear to be so noble in its thrust. For our federal system is
based, ln general, so preponderantly on one's ability to pay.
Social Security mntributionr aside, practically all federal
revenues ere derived from taxes on income, with
progressive rates being applied in both the corporate and
individual sectors. In the latter case-for a family of fouron the first $7,400,the tax is 0 and rises then on the next
bracket only to a relatively modest 14%. with increasingly
higher ratel on succeedinghigher brackets, ultimately
reaching a maximum margind rate of 70%.
In contrast, again laying social security contributiom
aside, all major European countries, raise a large part of
their tax revenues from regressive excise taxes. In France,
over onehalf is derived from that source; in Germany, it's
over a third.
And on the other side of the tax coin, is there not
something noble also about the further fact that in the last
30 years we have used an increasing part of the revenue
from our so-called progressive taxes to modify the
sometimes harsh income-distribution patterns generated in
the private sector, creating for some segments an
arrangement akin to a negative tax.
NO doubt our country's enormous economic growth per
capita over that myear period made it a bit easier for
taxpayers to view the tax laws as a proper device by which
we could transfer income from that group to others. Wilbur
Cohen, a former secretary of HEW, would observe that in
the 1950s and '809, the "haves" had only to "share" that net
increase in growth with the "have-nots" (rather than
sacrifice something they already had) to make possible
within that 3byear period Medicare, Medicaid, AFDC,food
stamps, and financial aid for students, ta eay nothing of the
dramatic growth in Social Security benefits and
beneficiaries. All of these were possible in part because the
more than doubling of our gross national product facilitated
our more than doubling of federal tax receipts.
And similar to the process involved in compaunding
interest, that increased abundance, and the wide sharing
thereof mandated by law, then made it easier far a
relatively idealistic people, not just Ral h Nader, to deflect
their concerns away from societal brea -and-butter issues
and to focus on costly environmental and safety issues, to
enhance the long range quality of future life an this planet.
In consequence, came the enactment of major new lawsimportant here, expensive new lawar-affecting use of our
land, our waters, and our d r , and bearing mare specifically
on such diverse matters ad strip mining, location and indeed
establishment of nuclear plants, preservation of wildlife
and underwater specie$, and abatement of pollution
whether caused by automobile tail pipes, factory sewage, or
smoke stacks, or by mere noise.
All of this no doubt contributed to man's belief in this
nation's relative goodness, and testified elgo to what at leest
appeared to be our ever mowing tangible abundance, and
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the two together help explain why, among all embassies
abroad, only at American embassies do you still find people
standing in line "forming there a waiting listw-now
1,000,000long-of those seeking to migrate to this land.

Two pro blc---s:coincide
But, it bears repeating, the attractive but expansive
programmatic statutes of the 1950s and '60s blossomed into
being in part because our governmental leaders and our
people then had thought the increments could be paid for
out of the supposedly ever larger net annual increases in
our GNP,generated by our then ever more efficient and
then ever more productive enterprises, driven as they then
were by cheap energy with their profits being available for
modernization and expansion, providing more jobs, more
goods, more abundance, and more taxes.
But as we moved into the '709, those native to this land
hardly needed to read an anthology on the world's
imperfections to realize that the foregoing American
economic dream might not be fulfilled because of the
cumulative impact of two considerations.
First, various costs which now have to be shouldered by
our economy were proving to be far greater, relatively, than
the average among us had supposed earlier when those
noble programmatic laws first were adopted or expanded.
Second, realization of this began to dawn on us at a time
when yet other evidence began to suggest that our
economy's own previously growing industrial prowess had
come to a halt.
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tax system appear to be so noble in its thrust.

The Eco~omy'sRising Burdens
As to the first of these, that is, the previously unexpected
rising costs our economy must now shoulder, any thought
that, for example, our economy could continue to run on
cheap enerm had to be abandoned on a January day early
in the 70s.
In contrast to the circumstances 30 years earlier when we
imported almost no oil, by 1972 we were importing more
than1 billion barrels a year, but at an average cost of only
$2.30 per barrel.
Then OPEC began to raise the price, and by December 31,
of the next year-1973-the
cost had gone up SO%, to $3.65
per barrel.
f t was on the following day, January 1,1974,that the roof
began to fall in, for the average price per barrel was
increased 30070,to $10.84.
Then to make matters worse, after six months of
consternation and concern, we decided to go on a
consumption binge. Between 1972 and 1979,our annual
consumption of imported oil increased by over %billion
' areis.
r%e consequent enormously escalating burden on our
economy escalated again enormously in 1979alone. In the
first quarter of that year, the average price we paid for
oil was $13.98. By the last quarter, it had almost
oubled,
to
being $25.01.$23.69, with the average price on December 31

.!

Then, as we maved into the 1980sback in January, our
most friend1 and
with the owest price, Saudi
And a second

r

comparable increase was applied earlier in May, itr
benchmark price becoming $28 er barrel, 11times greater
#
l ack in 1872. And the even
then the average price we paid !
higher prices now charged by othec!OPEC countfitas are
expected to be increased at OPEC's June meeting. [Editor's
note: They were!]
Thus, our economy must roduce at least $85 billion to
pay OPEC for our importedoil over the next 11 months and
the end of the escalating price increases evenlthen will nat
be in sight.
I

\

Earlier Failure to Pay the Piper
Alongside those increases came also, with cause and
.
effect entertwined, lthemost terrifying inflation to which
our economy has bden subjedted. But among the current
costs which increased were several which were
attributable to benefits or services actually consumed in
earlier years and for which then we simply had failed "to
pay the piper."
Who really contemplated, when we first enacted or
expanded those earlier programmatic laws, that we also
would fail in 19 of the last 20 years fully "to pay the piper,"
running deficits and that, in consequence, now in an era of
high interest rates, over $65 billion in interest must
currently be paid on a national debt now crowding$850
billion.
Include also among current costs for earlier consumed
services, the $25 billion payable annually out of current
revenues to the now retired persons who served earlier as
civil servants and another enormous amount for retired
military personnel, the earlier promised pensions of both
now having swollen further by an escalstion clause geared
to our unprecedented inflation.
But these are mere dwarfs compared to the $128 billion
which must be paid out of current Social Security revenues
over the next 12 months to the more than 35 million Social
Security recipients whose benefits also rose with inflation.
That the system has to pay out to one generation, almost
currently, the very funds which it presently takes in from
two others, is evident from the fact that, as of July 31,1879,
the system's total assets equalled only four months' worth of
benefit payouts, and constituted, therefore, nothing more
than mere current working capital.
Twenty years ago, when Jack Kennedy became president,
the ratio of active workers toiSocialSecurity recipients was
5 to 1and the tax rate on those workers was a modest 3%
which applied to maximum covered wages of $4,800. Then
the maximum annual contribution per employee reached
$144, a contribution matched by his employer, and total
annual disbursments equalled only $10 billion.
As of January 1,1981, the rate, compared with Kennedy's
time, will have more than doubled (to 6.65%),and the
maximum base against which it is applied will have jumpea
by six times (to $29,700)-the two-component January jump
itself, in the case of a person earning $30,000, being 24%.
In part these increases were necessary becauae now
there are only three workers per recipient, not five as in
Kennedy's time. Further, benefits currently to be paid out
were swollen also by an escalation clause responsive to
inflation. Indeed, the latter helps explain why an individual
retiring in 1979 at age 65, if then still married to a dependent
spouse, would have expected at that time to receive over his
retired years 11times the amount he pdrsonally paid into
the fund.
Who would have expected 20 years ago that the mere
increment in this coming fiscal year's payout, attributable
solely to inflation, would far exceed the total cost of the
entire program during the year Kennedy became president.
And the worst, we now know, is yet to come. Forty-five

years from now, when those born during the decade-long
baby boom fsllowin World War I1 are on Social Security,
thsre apparently wi 1be only two workers to support each
Social Security recipient and even this ratio assumes some
impravenrent in our currently depressed fertility rate.

f

Tha Economy's Stagnation
The public's more or less sudden awareness in the '70s of

them unexpectedly high costs came, as I have said, almmt
aimu~taneouslywith highly publicized manifestations that
our economy, relative to that of others, was in trouble.
Tolerable it may have been that the Japanese, by the
early part of the ,708, through exports to us, came close to
taking over our television industry. But, as to our future life,
think twice about the more wide-ranging adverse
implications of a comment made to Congress in the middle
of that decade by President Ford's secretary of the treasury,
to the effect, with respect to a much more basic induetry,
that a relatively new steel plant in Kimitsu, Japan, was more
than twice as productive per worker as the enormous but
old United States Steel Company plant in Gary, Indiana.
By the end of the '70s (before the current recession),
David M. Roderick, "Big Steel's" chief executive, was
acknowledging openly to the press that his company could
not come even close to generating enough capital to replace
its a@ngplante with modern mills like those of its
"agressive global rivals" in Japan and Western Germany,
and that "assuming no changes in steel's cost-price
relationship, there is no question that the domestic industry
is going to continue to shrink." Indeed, U.S.Steel itself then
again put off going forward with construction in Ohio of its
first new integrated steel mill in 26 years.
Today, moving into a new decade, we hear as to an
illustrative third industry, one which we thought was as
American as apple pie-automobiles-that
a greater
number of cars actually will be produced during 1980 in
Japan than we will produce in the United States. Indeed,
they now have taken over, through exports to America,
almost a quarter of our own domestic market, their total
exports throughout the world presently having reached well
over four million annually.

But, looking only at the domert~ctront, without real
growth in our productivity per man hour, as our ratio of

active workers to Social Security reci ients drops from 3 to
i down to 2 to 1; either the active wor!ing
generation or the
retired generation will have to take a real and significant
cut in the quality of life they had expected, thus creating
added tension between the generations. Indeed, this
process could begin with the next scheduled substantial
increase in the Social security tax this coming January with
the active work force bein the certain loser.
And apart from that, wit out an increase in productivity,
no increase in wages is possible without inflation. And any
such inflation would simply mean that any causal-related
increase in wages in fact would not improve the quality of
this nation's material life.
Finally, without growth, no new governmental programs,
however needed, could be initiated without sacrificing
some program to which some of our people had grown
accustomed. The threat of such retrenchments ie certain to
increase tension and the political in-fighting associated
with our governmental processes,

i

Need for Increased Capital Investments
Greater productivity in terms of output per man hour of
work, is itself dependent on many factors, including even
education that affects, for example, the uality of our
scientists and engineers who make use o research and
development expenditures, and of our managers whose
business decisions ultimately can affect the productivity

1

[Our] economy must produce at least $85
billion to pay OPEC for our imported oil over
the next 12 months.
per hour of our workers.
But in the end, since we cannot stretch the length of one
hour, and are not likely to increase the number of regular
hours each employee is to work in a iven day or to carry
around a whip, technological breakt roughs and better and
more industrial equipment become musts, suggesting there
must be more capital investment therein.
Additional capital investment is needed not only to
provide better plant and equi ment so that each existing
employee becomes more pro uctive, but also to provide for
expansion, i.e., for additional plant and equipment which in
turn will provide the needed additional jobs to
accommodate our expandin labor force.
In this latter connection, o serve that since 1973, annual

t

The '70s Basic Productivity problem
But these illustrations, while very disturbing, actually are
manifestations of diverse problems intertwined. The prime
concern on which the tax controversy will focus is singular
and basic. In the 1950s and 'ms, our economy literally
leaped ahead through productivity gains-real output gains
per man-hour of work. The national income per person
employed rose by over 70% in that period, and the
consequent benefits were shared widely through new laws.
But last year, President Carter's secretary of the treasury
reminded us that in the '70s our annual productivity gains
began to drop significantly, first down to 2%, then down to
1%, and last year-before this recession-zilch,
Effect of Reduction in Productivity Growth
On this count-long-term productivity growth ratesJapan and all our major European competitors except
Britain have been outstripping us substantially.
Without real growth in productivity, our total standard of
living is certain to go down, and the fact that those foreign
countries, with which we do compete on the international
marketplace, are enjoying significant growth in
productivity could be a contributing factor.
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First Source: ~ e r s o i aSavings
l
A significant part always has come from the Depson
after-tax savings of individuals who either invest directlgd

w

-@sit their savings in banks which then lend them to
investors.
And given the inflation and its threat to our individual
sense of security, one might have expected, beginning say in
1975, that we as individuals would have started to save an
increased percentage of our after-tax incomes.
In fact. however, we seem to have gone on e consumptionspending spree, perhaps "to buy consumers p o d s before
prices rose even higher." Whatever the reason, over this
recent five-year period, from 1975 to the present, the share
of our ersonal after-tax incomes actually saved dropped
annua ly from 7.1% to 5.8%, then to 5.0%. 4.9%, and in la78
to 4.5%, with the figu~ebeing only 5.3% in 1979's last
quarter.
In recent yeers, camparable personal savings rates in
each of the other major industrial countries, including even
Britain, was far in excess of our percentage rate, with
Papan, Germany, and France leading the list.
R ~ u r t h e rhere,
,
to make matters worse, household
borrowings exploded. Outstanding consumers' installment
credit alone, home purchases aside, had increased by an
additional $40 billion in 1979 alone. Moreover, adding in
borrowings to purchase homes, whereas the ratio of
personal savings to household borrowings in the peak year
1975stood at 2 to 2; in 1978, it was just the reverse.
;$@inall , observe that, in any event, personal savings
[which o include savings invested in a home) are less
available to the business sector for investment in
machinery-to the extent those savings are invested in
homes.

P

i

Second Source: Corporc :-Sector's Internal Sources
A second source of new I ~italinvolves the corporate
sector's o m internally g e n ated
~ ~ funds.
To finance acquisition of new equipment and buildings,
this sector has available two internal sources.
&The first and largest comes from that part of this sector's
business receipts representing capital allowances,
principally depreciation deductions. In 1979, these capital
alIowanees amounted to $187 billion, a sum much larger
r t ' 8 1 ~ 1979's $73.8 bilrion of personal savin s.
m ~ o w e v e rinvestment
,
funds generated y capital
elIowances ace intended, over the long haul, merely to
accommodate replacement and modernization, not
increments. UnEartunateEy,in recent years, because
depreciation deductions are geared te our plants' and
equipmenta' original cost, even the contemplated aim of
mete replacement cannot be achieved if only because of
inflation and the cansequent enhanced cost of new
strbstitu te machinery and industrial buildings.
m u r n now to the carporate sector's second largest
internally generated sou1m Of investment funds-its
retained after-tax profits not distributed as dividends.
This differs from the first source (capital allowances) in
that, in theory at least, the former [retained after-tax
profits) should have enabled this sector to make net new
investments in plant and equipment.
m ~ uover
t much of this decade that actually has not been
possible. While we treat a coqaoration's entire nominal
profit as "income" in the sense of taxing the whole; now for
B number of yeers, a ortion of the after-tax profit refeined
after paying dividan s actually represented what some
described as " h a n t m profit" in the sense that it actually
was not availa le far Incremental investments. This was
because a portion-in 1(179,$18.7billion-was consumed by
the yreviouslyrnentioned inflation-generated short-fall in
capita? arlowsnces to ~ ~ ~ 0 m m o dmere
a t e replacements.
Even more rrnfartunately, an even larger portion of the
by 1878's J91.9 billion of after-tax
gs-shflawgenereted
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retained profits. Namely, w1.8 billian, war needed te meat
the inflation-generated in~reaeedcoat narceasq mwrly ta
replace inventory previously A d .
Thus, in the end, of ie79s'
bt3ion in retained &tartax profits, only $94.4 billion actually wae avmilable for net
new capital investments.
Type of External Funas Sought by Corporatione
Adding to these worries is ano$yr: the ossibility that
corporations, in seeking funds from outsi e sources, may be
creating yet another related problem.
For years new stock issues have accounted only for a very
minor part-on average, only about 3 to 4%-of the capital
investments made by non-financial corporations.
To a much greater' extent, on looking to the oubide,
corporations have obtained new funds by going further into
debt. Perhaps this was in part because individuals in
deploying their personal savings had departed from the
equities market, a phenomenon most pronounced among
younger investors who simply headed for the nearest bank
or were willing only to purchase secure bonds, the interest
rates on which, as a new phenomenon, had started to
outstrip the so-called "total return" from stocks.
Whatever the reason might be, some fear that the
resulting substantial increase in the corporate sector's debtequity ratio-which has more than doubled over the last 25
years-leaves it uncomfortably vulnerable when we
encounter the downward side of a business cycle.
And this worrisome change brings me to a question: Is
this particular corporate practice due at all to the impact of
our federal tax law on the corporate sector, and does that
impact otherwide unfortunately and unfairly impede
capital formation?

S

.
In General- .
In respect to that general qGestion, our tax system does
include three relevant biases and all three will be points of
concern in the coming tax battle.
I. The corpomte income tax itself does contain a bias
against equity funding, favoring debt financing;
11. Our income tax system, now viewed as a whole, also
does contain two significant biases against ordinary
income derived from capital, when compared to that
derived from services; and
111. Our entire federal tax system relies much more heavily
on income taxes than do most of the other industrial nations
and, when viewed comparatively among nations, relatively
does reflect a bias against capital formation.
'

U.S. Corporate Tax System's Bias
As to our corporate income tax's bias against equity
funding, note that such part of an incorporated factory's
operating profifs that is used to pay interest on borrowed
capital is deducted from its gross profit in arriving at the
corporation's own net tax base. In effect, a zero tax rate is
applied at the corporate level to that portion of the factory's
operating profit used to pay that interest. Thus, such profit
is taxed only once, to the recipient-creditor at that marginal
rate appropriate to his income.
In contrast, to the extent that corporation obtained its
capital from shareholders, profit8 attributable to that
capital do suffer a tax at the corporate level, most of it at a
stated rate of 46%.

Ad:&&nptUyl that port@ rrf the corporate gecbr'a rafit
rema&hg d b ~ d o w fwar 1ta ~ Y Iinraoma
I
tax w i g if
d;ln@fBwtd to ,iJodfvl&el ehmehoMem, hliled on top of
and be taxed st thslr h&h-t msrginml
lhdr pbbu
P ~ @ I . hmmtty imm thir eecend tax tr~ditioaally
was
oonNmsd by &@ate ta the f h t $I00 ol didrE~aaSr m e i v d
urSmar by an in&Yid'ual. Thws, if e husbaad and wife
&a& SOTE EM jointly, together h e y could exul~deonly
t b flmt a800 of dlvldsnda. Thase quite nrodert immunities
warm dmbLd by a bill enacted in A ril It380 and were
~xbdcl
to inhreat r e d v e d fmm
deposit. and
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riMq!mPblteb d 8 .
Nevsrakerlmw, B e great bulk of the 8 2 billion in
dividend^ declared in 1WQ,
to the extent received by
ind9ridudib and net by tax exem t organizations, did suffer
a se~od
and suhtantial tax on eing received by the
individual red ientrr.
Thue, while ere ir but one tax on dbstributed interest,
them are two rignificant taxes on most distributed
tmrporete profita, and thlo must be taken as a given fact
otherwise feelr about a complementary and
bwwer
arguable question: Who actually bears the economic
bwden of thorn two taxes?

intially was to be a small part of the tax the curperation had
paid. But smeral yean later with imrmident Kennedy'.
backing, Cmgmu terminated the sarlier tentative m w e
toward one of the European rystenur.
Obssnre that bothdevicer umd abroad have the effect,
initially, of increasing the net after-tax yield of stocks,
making them more attractive to inverton. Germany, though
fonnerl utilirlngonly one of tho88 two devices, recently
a&*
both. NOWthe shareholder, on receiving a
dividend, get# a crsdit for the rsduosd tax which the
corporation itself paid on pmfits dirtributsd. In net affect,
in Germany there now is only one tax on dirtn'buted
corporate profitr, and that is ths tux fixed by the
&areholderas own marginal rate.
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Tbx System'8 Biases Against Income from Capital
m d l e d double tax on that portion of co orate
profib diatribnted as dividends tends, standing a one, to
maker our whole federal income tax s stem biesed against
incame from capital, for no such dou le tax is applied to the
income from wages.
hrthm exacerbating that bias is the fact that, at the
individual level, marginal tax rates on ordinary income
from capital reach 70%,where-as a normal marginal ceiling
of 5m has been placed on marginal rates applicable to
wages.

T
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Foreign Sptems:Mitigate Their Dou bie Tax
Among major industrial countries, the United States
stands almost alone in continuing to im ose two full taxes
on that share of cor ora te prof its distriguted as dividend. to
individual eharehohen. Almost all of the other industrial
nations have adopted one of two basic devices which have
the effect of reducing the bias favoring debt financing, by
whittling down on the so-called double tax we apply to
profit distributed as a dividend.
The first method is illustrated by the so-called dual-rate
approach of Germany. There the regular corporate rate of
56% is applied solely to undistributed profits; the
corporation itself .need pay only 36% on any profit it
distributee.
Belgium, France, England, and Canada illustrate the
second method. There, a corporation's own tax is
unaffected by whether its after-tax profit i~to be retained
or distributed. The French rate, for example, is 50% in
either caw. The difference comes at the shareholder level.
Stockholdersthere, after applyiw their own marginal rates
to dividends received, reduce the resulting tentative tax by
a credit allowed them for a significant portion of the tax
which the corporation itself actual1 had suffered. In
France, the formula is designed so t at a shareholder whosae
"grossed-up" dividend tentatively would suffer a top
ma~ginalrate of 50% would, because of the credit, only pay
a net tax equal to 25% of hi8 actual dividend. In America, he
would pay 60%.
Eisenhower's administrationconcluded that we ahould,
over a transition period, move toward the second of these
sytltemsand, with this in mind, it secured enactment of an
initially modezrt arrangement permitting shareholders, an
rse ring P dividend, to tske a credit, in effect, for what

1:

Foreign Nations' Greater Relhnce on Excige Taxes
Finally, when a tax system is viewed as a whole, there ia
another reason why all tax systems in Europe have a
relatively strooger element of bias favoring capital
formation than does our awn federal system.
This follows from the fact that, relatively speaking, we
rely on income:taxes for a far greater proportion of our
revenue than do they. And as you know, as a general
proposition, income is included in the recipient's tax base
whether the after-tax amount is spent or invested.
But it is otherwise with respect generally to sales taxes on
consumers goods. In the latter instance, that portion of one's
income which is deposited in interest-earning bank
amunts, or used to purchase corporate stocks, is free of
that tax.
Thus, this type of tax, in contrast to income taxes,
includes some incentive to save and this is so whether or not
it proves to be adequate in the face of any given set of
counter-incentives.
European legislators, spurred on by the EEC,make
substantial use of that incentive effect. Whereas our own
federal government derives relatively little revenue from
such excise taxes, Social Security contributions aside,
France-as previouslymentioned-derives just over half of
its other revenue from such excise taxes, and Germany over
onethird. There, as in all other Western industrial
countries, governments rely heavily on what is called a
value added tax, a sophisticated form of the more familiar
sales tax.
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Kennedy's Non-'l'ax r q o s a l
, ..- $, $,,. ;L&
' *
Among our own leading political activitists whose
ambitions or responsibilltier have forced them to outline
publicly their own proposed solutions to our disturbing and
steadily deteriorating long-range circumstance, aome-in
their responses-have been more affected than others by
the additional but ho efully temporary complications
generated by a hope6lly temporary recession.
At one extreme, both on this count and also in calling for
yet "more government," i.e., more direct governmental
intervention in connection with both our long- and shortterm problems, was Senator Edward Kenned . In a major
p~licy ronouncernent back in May, he calleCrfor a massive
"Mars all Plan" to re-industrialize our country, envisioning
a program at least as large as that which we initiated in
Europe after World War If.
He spoke of a new "economic artnerehip" embracing
government, business, labor, an academia. And within the
first 100 days following what he hoped back in May would
be his own coming inauguration, he promised to create a
quasi-public corporation empowered to provide grants,
*
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loans, guarantees, and subsidies to individuals, businesses,
research organizations, and cities interested in new
economic development or revitalization of existing
businesses or industries. The corporation's funds would
come from Conpess and from borrowing in the capital
markets.
Additionally, before as well as during the Democratic
Convention,he urged adoption of a $12 billion subsidy for
job and training programs, while simultaneouslyurging
across-the-board controls on prices, wages, profits,
dividends, and rents to get at inflation, and gasoline
rationing as a further attack on our energy problem.

that proposed cut appear to be more cleaicakd "Keynbians"
than are those who characterize themselves au such,Far
some such supporters suggasted that individuals, tn
aggregate, by virtue of such a reduction, then would aae the
tax saving in a fashion which would revitalize our acenomy,
as did occur, they assert, from a tax cut in John Kennedy's
day. Some even went an a l ~ to
o im ly that the revilt~liead
economy then would generate suf icient additional revenue
to offset the aforementionedrevenue loas,
As to the first sf those two matters, those who, By ao
stimulating our economy on the consumer's side, think they
thereby would solve our lonq-radge capital invsatmant and
productivity problems are, t'o say the least, engagingin a
auestionable com~arisonto the Kennedv era;
They ignore seGeral other very substaktial but rifle-like
incentives which the Kennedy administrationfostered for.
the supply-side of qur econoriy, & f acilits te increa~ed
capital investments-illustr'atPve1y;the investment credit,
more favorable depreciation-allowance practices, and a
four percentage-point reduction in the rate structure.
Also overlooked by those who look only to Kemp-Roth,
and who rely by way of analogy on the Kennedy
administration's experience, is a major difference between
our economy now and our economy then.

!

Responses of Most U.S. Power Blocs: In General
Most, though not all, other outspoken public figures have
called primarily, however, for tax changes, arguingfirst
that increased capital investments are essential if we are to
increase OUF productivity, implement technological
breakthroughs, and simultaneouslymeet the needs of an
expanding labor force. Second, they assert that the
requisite increase in capital investments is not likely to be
chieved without making fairly radical changes in our tax

ks and investors, thus

one of many unfortunate consequences springing from
expensive and, to them, distasteful "Big Government."

or example, rebently acknowledged
and promised that, by a
on waste and inefficiency," he
se projected inflation-generated
growth in the expenditure budget by 2% in '81. In later
years, the cut would gradually increase to 7% annually
compared with what otherwise would have been apent on
the basis of current projections. But even with these
"s expenditure cuts, and after taking account of projected
increases in revenue generated by his projected tax cuts, he
acknowledges a projected estimated $27 billion deficit in '81
and $21 billion deficit in '82.
n

Reagan's Views re Individual Tax Cuts

he antidote, as Governor Reagan puts it, is "to at the
government off our backs" and, to that end, he supports to
the hilt the broad shotgun approach of the original KempRoth bill. The latter focused only on individuals and
proposes to reduce by 30% over a three-year period all
income tax marginal rates applicable to each of the brackets
applied to individuals. At the end of that transition period,
illustratively, the top marginal rate would be 5070,in place
of the present 70%. and the bottom 10%. in place of the
current 14%.
This would have involved a massive tax cut which,
viewed in isolation, would reduce by $90 billion the
revenue which otherwise annually would reach the
treasury beginning three years hence.
Some, though clearly not all, conservative supporters of

&

Inflation Indexing
Some who otherwise do not support Kemp-Roth do
believe, nevertheless, that we should neutralize the effect
of the "inflation-creep" which, for example, forces the
income of individuals to be taxed in ii~creasinglyhigher
rate brackets though their real incomes have not gone up.
It has been estimated that, with the current inflation rate,
the treasury derives an annual revenue windfall or bonus
of at least $18 billion (and perhaps as high as $22 billion)thereby diverting for the public sector's use, and away from

.*-*'" ;'
the private lector, a growing percentage of OU?%NP.
8om.per~ana,though crittcal of Kemp-Roth, would
naut~alimthe effect of this "bracket-cree ing" by indexing
certain provisions of the tax law to the inf ation rate.
On the other hand, Kempaoth
Rea an] note that the
brac%,et weeping, will be far
indidduals by that bill's cumulating three-year 30% tax cut
in rates.
However, rsgarding method, these two power blocs will
come closer together as of the moment that three-year
period enda. For the Kemp-Roth bill, in addresning itself to
the end of ita three-year tsx-cuttin period, mandates what
on1 then would become an annua adjustment raising the
dollbr amounts of the various rate brackets and of the $1,000
per-capita exemption by a percentage increase geared to
each ysar'e increase in the consumer price index.
Critics of this narrowly focused index arran ement, while
acknowledging that there is merit in the undtw ying idea,
suggest that it renders all too simple what actually is a very
complex idea. In truth, the proposal does ignore a
tremendous host of obviourly related sub-iseues, such as
whether the c o ~oft all investments also should be linked to
the consumer price index, and whether indexing, if applied
to income, should, in justice, be extended to the debt side of
the ledger-in which case gain could arise (though a debt is
paid off in full) if, because of inflation, that repayment
actually is made with cheaper dollars than those originally
borrowed. Otherwise, the tax law would be giving a tax
preference to the debtor class.
k
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Senate Finance Committee re Personal Tax Cuts
One month ago, on August 20, the Senate Finance
Committee, in unanimously reporting out its own
comprehensive tax pro osal, in effect re'ected indexing to
counteract inflation. A so rejected was tI!e Reagan
supported Kemp-Roth commitment to a three-year 30% cut
in individual rates. Indeed, concern regarding cost in lost
revenue vis-a-vis a desire to provide significant tax
reduction to the supply or business side of our economy led
that committee even to forego offering individuals as much
as a 10% cut for the single year 1981. But-as to
individuals-the committee did go part of the way, by
approving for that single year a much less costly reduction,
namely, a drop in all marginal rates by variable amounts
ranging from one to three percentage points. The top rate
would drop from 70% down to 67%,with the bottom 14%
rate dropping to 12%-thus slashing treasury receipts for
calendar year '81 by $13 billion.
This cut in marginal rates would be supplemented by a
$100 increase in the per capita exemption-at a revenue
cost of $5 billion-and by modest increases in the zero
bracket amounts.
Another almost $3 billion would be lost by increasing the
capital gains deduction from 60% to 70%, and by reducing
the corporate rate on such gains from 30% to 28%.

f

Anderson: re Personal Tax Cuts
Ten days later, on August 31, Representative John
Anderson indicated not on1 his opposition to the Reagan
supported Kemp-Roth but a so his unwillingness even to
compromise. He asserts, first, that there should be no
across-the-board income tax cuts for individuals until we
have attained a balanced budget. Sacrifice,he says, is
appropriate to the t noble and necessary end.
Second, he does agree, once that budget is in balance, that
the first individual cut which can be afforded should take

1

the fom of an indexing arrmgament to get at bracket
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aaert that tax law ch
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Carter's Opposition to Kemp-Roth
Four weeks ago, on August 27, the third candidate.
President Carter, outlined his proposals. Earlier, relying on
a combination of inflationary concerns and cost-benefit
arguments,he had rejected Kemp-Roth's 30% tax cut for
individuals.
Administration spokesmen at that time had asserted that
this massive deficit-generating cut was a most inefficient
way to accomplish our most important ob'ective-to get at
the ca ital investment-productivity prob em.
In s ort, Carter's advisers note the absence of an built-in
link between the dollar amount of such generalize tax
reductions and capital investmenb. They express the fear
that an unknown but substantial part of the tax savings
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[In] the end, of 1979's $91.9 billion in retained
after-tax profits, only $34.4 billion actually
was available for net new capital investments.
achieved by that bill, particularly among the millions of low
and lower-medium bracket taxpayers, would simply be
spent on more consumer goads, not saved for capital
investments.
Carter's Proposed Cut for Individuals
But while the administration says it is opposed to a
general tax cut for individuals, it also knows, first, that a
recession is hardly 'thetime to increaee taxes and, second,
that this coming January, by virtue of a pre-recession 1977
law, our Social Security taxes on employees and employers
are going up, both the rates and the base, and to the tune of
another $15 billion.
To offset the rate increase component, the administration
now has proposed to allow employers and employees to
take a credit against their income taxes, the amount to be
equal to 8% of the Social Security taxetthey actuelly ay.
This will reduce income tax revenues by about hz bition.
Whether for political reasons, notions of equity, or
because of the President's "born-again-Christian"
perspectives,his tax package also takes on a problem
ignored by the other two candidates, in that he follows the
lead of a Senate Finance Committee pmposal in dealing
with the so-called "marriage penalty" now suffered by our
millions of two-earner families. Half of all women still
living with their husbands hold jobs, and 6av0 of those
couples now pay s tax higher than they would pay if they
had foregone marriage and had chosen simply to live
together in "ein ", filing separate returns.

1

Because different rate schedules and diffrrent ssro
bracket amounts are used by married and single persona,
two-earner married couples must pay more tax than two
singles living toaether in any case, generally apeski ,
where the lower-earning spouse earns at lemt 2070 o tha
couple's income. Indeed the marriage penalty i t i greatest
when they earn exactly equal a m ~ m t s5,MO. That penalty
disappears completely,however, and, indeed, slowly
emerges into s marriage "bonus" as the helowerapoup's
earnings begin to fall below 20% of the cauple'r income.
The Resident, adhering to a ropwd nn~nimously
apprwed only e bit earlier by t e Senate Pin~ncle
Committee, would reduce, but not completely eliminate,
the differential between two-earner married couples and
two singles who live tagether. He would allow the married,
couple to take a deduction equal to 3070 of the lowerearningspouse's earned income, though this deduction
oauld never exceed $3,000.
Because of that ceiling on the deduction, a suhtalatial
penalty will remain where the earned income of the lowerearning-s ouse passes beyond the $30,000 mark. But moat of
the so-cal ed penalty would be eliminated for moat twoearner married couples, at a cost next year of $4.7 billion in
lost revenue.
In the end, however, this arrangement is likely to
antagonize the ather more traditional onehalf of all
married couples involving wives who do not hold job^. Will
the not feel shmt-changed once they learn that their
tie uction will be zero, and that they, if one spouse earns
$@0,000,wiH pay tax at their highest marginal rate on $3,000
which h ~been
s freed from tax in the case of two-earner
families where each spouse earns $90,000.
The unfortunate fact: It is impossible to design a formula
which is equitable to all three interested groups.
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opsis re Cuts for IfidividuaEs
aretive profile synopsizing the total reduction
the foregoing alternative plans on individuals
Reagan fostering by far the largest cut, with those
brackets enfoying far greater relief, both in dollar
y, than would be the case under
nd proportion~tel
This funows from the fact, first, that an across-the-board
cut, such as 10% in marginal rates provides the peatest
percentage point reduction ta those in the higher brackets,
and second, it so happens that the higher brackets cover
wider ranges of income, so that each ercenta e point
reduction in marginal rates effects a arger do ar amount of
income.
For exam le, with reference just to rates, the first-year
10% cut UR er the Reagan-supported plan would reduce the
highest vary large bracket by seven percentage paints,
dropping it from 70% ta M%,whereas the reduction of a
taxpayer in the 40% bracket would be only four percentage
points.
The Senate Finance Committee's roposed redaction is
both less drastic and tilts lesa tower the upper brackets.
W i l e the lar~estpercentage point reduction is the three
percentage-point drop from 70% to 07%, an additional total
dollar reduction-amounting to over one-thi~dof those
generated by rate reduction-comes from increases in the
exemption deduction and in the aer+Brackat amounts.
Mr. Garter's pIan itl even less drastic and tilts more
tawalrd those in middle and lower brackets, TEris faflows
from the fact that Carter, basicelIy, opposed a generd tax
decrease But was willing, through an income-tax credit, to
neutralize.what otherwise would have been a Social
Security tax increase that cwld affect only the firat $2g,70
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of income. ~wther,
him atlcmk
has a w or wiliqj, 80 UMt
avsllabg w k m the lomr
reaches $98,0OQ.
Of courw, MI.Andaam'r pmgmd ramt&img&dMa&
is the l r v t bsrtlc, md lltm not at d4,rinm m m mdwgka b
accordd om a d all,
Emerging Agreerneht on the Supply Side: iWf-3
Though there are signifimat dWsrsnma aznon~rfw h e
candidat- regarding cuts am the individual comsuwrdla
of our emnomy, the othw*tt developixq aabrtan:oial
populari of a ropoael made by yet othe~a,dire-d mom
specifica ly to e supply aide and to h e cspital iawmtmemt
problem, has-as tq &at side-bmwt the three csndldataa
within visual range- of each ather.
The abry begins with the propoaed JonegCa~mable
Capital CMt Recovery Act, HR 484& now more popularly
cher~ctarixedas the i M 4 Bill, the principal o r i g i ~ l
s p o m s af which axe two influential members uf tlve
House Ways and Meam Camittee, one b d q ths r a n k g
minority member.
This proposal, in a nvt.bsll u
d in itm origins1undilrtfsd
form, was directed t~xdusit~~)lp
at the busimma metor; Gkrt
is, at the supply side'mth~rthan
cmmm 81on aide qf
our economy. Its preambIe is morar dincrmt, swevsr, ,
characterizing the bill's purpose in t e r m of iacreasfq
"capital investment and expanded emploptmt
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opportunities."

But it would seek to accomplish thia by hcre~ring
enormously the cash flaw weilablie to budnsse, .
accomplishingthis by wbstatially a c c e l e r a business'
depreciation daducrtims, tele~copdngthm into a period
l 04 the affected
very much shorter than h e achal ~ s e f ulife
property and thereby redwing mB&tiintjaUythe t b b e an
over which, for tax purpomm, bnsineu now mud apte$ it8
depredation deductions.
Residential type buildings w u l d be unaff bcted.
Otherwise the formula is simple enough. The cost of
commercial and industrial buildings could br written off
over 10years, equipment oyrr 5 years, m d aubs d light
trucks over 3 years, with the limitation that, as to this third
category, tacquisitionr t the d e n t e x c e a p l , ~ . ~ ~in~- q;, 0.
any one year wmld no qualify,
.d&fi;"m;;*A,
::J
.
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Carter's Objections to 18.3-3
The administratian opposes this bill while
simultaneously conceding that aur prlrent depreciation
arrangements warrant c h a ~ e .
The administrationcha rss, first, that the tax break and,
thus, the invetitment sFlmu ant would vary widely among
different industries. This would occur because, in prectirl
terms, the bill offers pmportfbnately a much larger tax
break to long-life property, such as a steel mill furnace,
than to a shorter-life machine which, if it had an actual
useful life of only five years, would get no additional break
at all. Further, sa the admini~trationasserts, there is no
is increased more by a bit earlier
evidence that pt~ductivi~ty
replacement of long-life property than by a bit earlier
re lacement of shorter-life propert . Thus, contend the
bit's opponents, that proposal's lac of neutrality between
industries will artificially and, according to the
administration, also irrationally distort the relative thrust
and potential grawth of the diverse segments that make up
our economy.
The second objection goss back to tha ctlmuEatfve hptlct
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of two considerations. The bill would apply only to property
acquired after the billto effective date. And this is one of
two rearons wh the bll'r impact in the first year would be
fairly modeat. '&e second: even ar to new1 acquired
proparty, the rsduction in the longer u ~ e f ulives which now
are used for tax purporecdown to the newly proposed
shorter period+would be staged in over a five-year
tramition period.
In camequence of these two limiting factors, the f i n t
year's revenus low, and thus the stimulant, would be a
modest $4 to $5 billion.
However, the pharing-in transition approach ir criticized
by the administrationbecaue the phase-in would create a
psrvene and counter-productive effect, part cularly with
reqect to buildings or long-life machinery. By postponing
an acquisition a year or two-to the detriment of the
economy-a taxpayer could obtain a much shorter useful
life for depreciation purposes.
Third, an administrationspokesman also originally
contended that, in one major respect, the 10-5-3proposal
was uite inef icient. Non-residential commercial
bui18ingB, as dbtinguished from industrial buildings,
though also eligible for this tax break, were said to
contribute little if any to increased productivity. On this
count at least, the British were more efficient, concentrating
on machinery. Indeed, even an earlier labor government,
not jurt Margaret Thatcher's, allowed a full deduction for
the cost of machinery in the year of its acquisition.
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[Wlhile there is but one tax on distributed
interest, there are two significant taxes on
most distributed corporate profits, and this
must be taken as a given fact however one
otherwise feels about a complementary and
arguable question: Who actually bean the
economic burden of those two taxes?

Compared with our existing practice, the British provide
an enormous tax break. But our own treasury's statisticians
- say that the "present value of the [ultimate] tax savi
the combination of the investment credit and [this bil s']
accelerated deductions is greater than full, first year writeoff would be."
Indeed, the enromous size of the ultimate fiscal impact of
?his proposal has to be the fourth but also the
administration's most important concern. While the firstyear cost in loet revenue was a modest $4 billion, according
to the treasury's statisticiansthe annual revenue loss
directly attributable to the resulting increase in deductions
would reach $50 billion in 1986 and $85 billion in 1988.
The treasury does acknowledge that, by 1084,when the
directly attributable revenue loss reaches only $50 billion,
the consequently induced but necessarily 1 ng economic
expansion by then also should have provide new revenue
"feedbacks" on the order of $15 billion annual1 ,the net
revenue loss in that year being then only $35 bi lion.
' Even so, the administrationhad to recognize the further
probability that, in the end, this amount would represent
only a part of the revenue loss. Why?
Thaanswer is simple enough. In terms of political
feasibility,this bill probably could not pass unless coupled
also with at least some tax cut for individuals. Since the
revenue "feedback" is bound to lag, the magnitude of the
two cuts together obviously invites inflationary risks and
jeopardizes governmental programs the administration
favors.
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Connable '8 Wholeeale Alternative: Reagan's New Position
One of the two principal rpomora of the 10-5-3 bill-the
political1 utute ranking minority member of the H o w
Wa s an;fMeans Committee-reco
ized a year ago that it
mi& t not be pouible for busineu a one to have the whole
cake.
Thus,es a polsible alternative to hir bill, he introduced
HR 5050. It coupled his 10-5-3 depreciation arrangement
with a variety of provisions cuttin taxea on individuals,
including e one-time approximate y 10%reduction in
marginal rates.
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Senate Finance Committee re Supply Side's Depreciation
Somethingapproaching whittled down versions of those
two features-at much reduced costa in lost revenuefound their way into the previously mentioned Senate
Finance Committee proposal that emerged last month.
On the businera side, but only as to tangible personal
property, not buildin s, it proposed a "247-10"
depreciation system esigned around four open ended cost
recovery accounts, in contrast to 10-H's more or 188s single
or flat five year rule for guch equipment.
Tangible ersonal property, according to the committee's
bill, would e assigned to the particular recovery account
which was at least 40% shorter than the current mid-point
useful life under the present ADR system. For example,
assets used to manufacture clothing have a current midpoint life of nine years which this bill would shorten to four
years, i.e., the useful life would be telescoped by more than
half, since assignment to the seven year class would not
quite satisfy the "at least" feature in the "at-least4%reduction" rule.
Also as to tangible personal property, a declining balance
or 100% could be elected on an
method of zoo%, la%,
annual basis.
And generally, on a disposition of some such assets, no
gain or loss would be recognized; the dis siti ion simply
would operate to reduce the balance in t e appmpriate
recovery account.
Public utilities would continue to use the present ADR
system except that the ADR variance would b increased to
30%, from the present 20%.
Real property on the other hand could be depreciated,
first, as now; second, over a shorter elective 20-year period
but only if the taxpayer uses the straight line composite
method or; third, if owner-occupied--aver a 1byear period
using a 150%declining balance method-but in such case
the recapture ruler applicable to personal property would
apply
tow-income rental housing also could invoke the 1s ear
eriod but in such care would be confined to the rtraiggtene method.
Compared with existing practice, these roposals
regarding real property would significant y reduce the coat
recovery eriod but, over the long haul, not nearly in the
degree wRich would result from enactment of 10-59's even
shorter and flat 10-year-useful-liferule.
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Carter's Counter-Proposal re Depreciation
One week after the Senate Finance Committee reported
out its depreciation plan, President Carter announced his
plan.
In contrast to 10-5-3which would be haaed in over a fiveyear transition period, the plans of bot[the committee and
the President would be triggered in full on January 1, isM,
thereby eliminatingdisincentives, i.e., eliminating any

incentive to po~tponeacquisitions sa as to obtain a later
phased-in more attractive depreciation arrmgement.
The President's cost reccvery system, labelled Consent
Rate Depreciation (CRD), also was deaigned to avoid yet
another consequence, common in this instance--though in
different depees-to both the Senate committee's proposal
and the 1 0 5 9 plan. The Senate committee's system would
distort normal competitiveforces in our economy, though
less so than 104-3,in that it would favor one industry over
another. This would result because the committee proposes
to comprese all types of equipment into only four open
ended accounts geared, respectively, to 247, and l-ar
useful lives, with the particular account appropriate fpr the
entire equipment of a given industry being dependent on
which accaunt would result in an "at least" 40% rerducti~e
in the currently applicable ADR useful life.
The President's plan seeks to avoid such discrimination,
first, by having man more classes of assets (a separate
class for each of 30 Jfferent industries) than the
committee's four [though far fewer than ADR's present
number-190). Second, though as to any given industry his
plan would combine into one depreciation rate both the
useful-life and methad-of-depreciationfactors, greeter
neutrality as between industries still would result because
the plan contemplates that the appro riate rate for a given
induatry would be determined by re erence to an acrossthe-board 40% reduction rule, using as a p i a t of de arture
the most Iavorable depreciation rate now perrnitte a given
industry under AIDR.
Moat taxpayers with respect to equipment would use only
two accouftts, one for common assets (such as vehicles end
office farnittare], and the other for equipment classified by
industry [such as agriculture, construction, utilities, and
various categories of manufacturing).All such assets
purchased, new and used, would be added to one openended account for each dass.
CRD would also apply to industrial and commercial
buildings, with a separate account being maintained f o p
each building.
Quite obviously, the President's proposal regarding
depredation is less generous to taxpayers and less costly in
Iost revenue than the Senate committee's plan.
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Reagan Agrees with Senate Committee
For a time, it appeared that Mr. Reagan would support
the yet even more costly 10-5-3plan as an addition to his
massive three-year 90% rate cut for individuals. More
recently, however, releases from his campaign
headquarters bearing on a depreciation plan have used
revenue-loss figures which are identical to those associated
not with 10-5-3,but with the Senate committee's
depreciation proposal to which he still would tack on the
large Kemp-Ruth reduction for individuals.
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Senate Camittee and the President: Other Diffes~nces
However, in contrast to Mr. Reagan, bath the Senate
committee's and the President's plans include yet
additional cut8 for business over and above favorable
depreciation changes; though here, too, there are
differences Between their respective p
The President would add these threeroByaEs
e dztional features:
First, a fulI 10% investment credit would become
available for purchases of all new equipment having a
useful Eife of more than one year, in cantfast to the present
paduated arrangement under which equi msnt must have
e useful life of at least three years to quali y even far 1/3 of
the existing %O% credit and must have a useful life of r e v m

P

yews to ualify fully.
Secon ,instead of accommodating a taxpayer's excma.
unused credits only by permitting a three-year-car
and even-year-carry-forward as now; he proposes wtbor
to aid firms experiencing cyclical downturns and newly
organized or other rapidly growing firms by making
iefundable 30% of any post-1980 excess unused credits,
with carrybacks and carryforwards applying to the
remainder. The annual cost: $2.4 billion in calendar 1981.
Third and finally, at a further revenue cost not to exceed
$
billion
l annually, a new Targeted Investment Credit
would be tacked on, permitting a? additional 10%
investment credit for qualifying investments for which,
with an eye on declining and high unemployment areas, the
Comnnerm Department agrees to issue certificates of
netewi ty.
The Senate committee, to,ita 247-10 deprsdtationayrteh.
would add the f o l l h n g :
First, in the case of interior or exterior renovation,
restoration, or re-construction depreciable costs incurred in
connection with a building which has been in use for at
least 20 year$, the so-called rehabilitation tax credit would
be increased from its present 10% figure to %%.
Second, a new 25% inmernentql research and
develo rnent tax ere& t would be allowed for research
expen itures to the e i ent they exceeded similar average
annual expenditures over a defined earlier base period. To
minimize interpretative difficulties,both for this purpbsd
and with reference to the presently allowed deduction for
research expenditures, the latter would be defined
essentially aB they are now defined for accounting purposes
by Financial Accounting Standards Board Statemcsnt No. 2.
Third, to the foregoing depreciation and credit
provisions-involvi'ng a rPavanua loss of $ l ~ i l l i o for
n
calendar '81-the committee would add corporate rate
reduction casting &otherN.5 billion is%l anal M c a that in
'82. Over a two-year transition period, the committea would
revise the corporate rate structure by increasing the
number of brackets to seven, the bottom bracket ultimately
being applicable only to
to be 15%,with the top-*%
income exceeding $200,000.
Finally, corporations other than those engagedin
rendering professional services (health, law,,engineering,
architectu~e,accounting, performing arts, dr consulting),
could accumulate a mintmum $250,000 of earnin@without
running the risk of being charged with the present penalty ;
tax which ia applied when accumulat~dprofita exceed the
reasonable needs of a businem.
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In General
.
.._ . - .,
The foregoing recital leads me to conclude that among
political leaders at the higheat level, a cJonsiesBus ie
emerging favoring at the leap a fairly radial change in our
~ and
depreciation practices. Even r. Anderson, w h fi.rst
foremost calls for a balanced budget (because of hie deep
concern regardin infletian) calls;--subject to that one
limitation-for a airly early shift in our depreciation
ractices toward an arrangement similar to thmt proposed
y the Senate committee.
Second,while this conmnsur, fostering much more
favorable depreciation prectices, evolved during a
election campaign and, t h e , also during whet hope
proves to be a temporary receseion, the consensus
almost certain to survive both the aIection and even
emergence from the recemion, for the rhetoltla of our
political leaders, a~companyislgthe con&emstem hauizes
not the recession, but rather a different truth-the usiness
, >
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sector's long-ran e burden of improving productivity and of
creati dew ad tional jobs for an expanding labor force.
T
h
z @vanour high inflation rate (which
l
knowledgeable persons tend to concede wit1 be with uar in
signifiwnt dsgree for several years), it is far from clear,
even if Mr;Reagm is elected, that e post-election Congress
will agree to devote the lion's share of our deficitgenerating tax-cutting capacity to tax cub for individual
connrmen, as is contemplated by Kemp-Roth and currently
by Mr. Reaglm. For that Congress, with the election behind
it and with a greater chance to be objective, will have
drummed into it, day after day, facts about the enormously
important function the business sector performs for our
society and the difficulty that sector now facdin
performing that awesome function at acceptable levels in
this shrinking and ever more competitive world.
Fourth, neither is it clear, if our inflation rate remains
relatively high for several years, that the size of the tax cuts
which the "consensus" now envisages for the Business
sector will be sufficient1 large to solve, almost alone, that
sector's productivity an expansion problems. The point: If
within a year or two, the growth in productivity remains
unsatisfactory, expect yet another and probably more
radical change in our tax system.
Why? As was suggested earlier, many factors (e.g.,
research, education,labor-management relationships,
inflation, capital investments, and even mere attitudes]
intertwine in constantly changing ways to affect our
productivity and growth. Taxes, also indirectly a
contributing factor, happen to be one of those most readily
dealt with by a government otherwise disinclined to involve
its bureaucracy more directly in managing the marketplace. In consequence, if our productivity, etc., does not
improve within a year or two, political leaders who bear
responsibility for this nation's welfare will seize again on
tax stimulants if only because of a reluctance to take the
risk that the ship would right itself without some further
alteration in the relevant rules which could affect its
course, As they would see it, responsivenessto such
national problems is in keeping with the stimulating
Function, the tradition, and the genetics of all law, and of
the tax law in particular.
And among the alternative8 likely to be considered at that
time are two which until a month ago were favored for
immediate implementation by the chairman of the House
Ways and Means Committee-A1 Ullman.
Until a month ago, he was backing his own proposed Tax
Restructure Act of 1980. It called for steep cub in Social
Security taxes and in both individual and corporate income
taxes-including in the latter case, inter alia, a major shift
toward more generous depreciation practices which adds
also to our reviously mentioned consensus.
Includefin the cut for individuals was a newly devised
method for attacking the double taxation of distributed
corporate profits, simultaneously providing a built-in
compelling link assuring savings and capital investment.
With the aim of enabling corporationsto retain a larger part
of their cash flow, any domestic cor oration would be
allowed to establish a plan under w ich any individual
shareholder could elect to receive a dividend in the form of
that corporatian's newly issued stock rather than cash. An
electing shareholder could exclude from income up to
$1,500 ($3,000in a married couple's joint return) of such
stock dividends. Those dividend shares would have a zero
basis but, if held for over one year, the shareholder on a
later sale would enjoy capital gain treatment.
The restructuring which he contem lated until a month
ago involved tax reductions of $115 bi lion. But to make up
for that immense loss in revenue, he simultaneously
proposed yet another savings or capital-fostering device-a
new 10%value added tax.
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This latter type of levy conbinr a decided bias favoring
wpital formation,for in the end it ep lies only to
aoqaisition of mnsumer.' good.. But or that lsme rearbn,
abmnt a compensating or ameliorating provision, this type
of flat rate tax actually would be quite ragremive. That
portion of a taxpayer'. income which is raved (invested)
would be excluded fmm the tax base and, of course,
taxpayers in higher income bracketa save proportionately
mare of their income8 than those leas fortunate.
Of courm?,to the extent the revenue from this tax was
designed to replaee Social Security tax revenues (149
billion under this bill], we simply would be substituting one
regressive tax for another. For the flat rate Social Security
levy is also regressive in that it applies only to wages and
then only up to a given amount. Excluded from the tax base
is that art of s taxpayer's income which is derived from
capita and this immunized part tends, proportionately. to
increase as total income increases.
But to the extent value-added-tax revenues replace
revenues reviously produced by individual income taxes
(hem 5(0 gillion), the new tax obviously would make our
federal tax system as a whole less progressive than it now
is. Mitigating, but not eliminating this, was the function of
one provision in the Ullman bill which differed on this
a u n t from most European models. A zero rate would be
applied to food, medical care, and certain educational
services, as well as to housing.
Not irrelevant to this tax's future is the fact that Senator
Long, chairman of the Senate Finance Committee, still says
that he favors major restructuring, reducing significantly
our reliance on income taxes, using value added taxes to
replace the large revenues involved. But adoption of it,
added this patient man, would have to be postponed,
probably for several years, awaiting two circumstances: (1)
education of the American people as to hew the tax would
work; and (2) demonstration to them that such a tax sim ly
had to become an essential part of our savingsor capit$
fosteringsystem.
To you, for being equally patient, my thanks. Otherwise,
beyond the foregoing this deponent predicteth not.
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