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BRIEFS
Grads get unvarnished truth
Alzrnl says profession has been damaged

S

ome 400 Law School graduates
(360 J. D. recipients and 40 LL.M.
and M.C.L. recipients) and their
many relatives and friends who crowded
Hill Auditorium on Sunday May 10, 1992
were given an insightful view of the
profession from John H. Pickering, who
shared lessons learned since graduating
from U-M Law School 52 years ago.

simmering in the embers of the Los
Angeles riots. "As the dust settles over
Los Angeles, the public is calling for
solutions, not scapegoats." he said.
"These solutions will not be easy, nor
will they come from efforts to achieve
partisan advantage. They will come from
non-partisan efforts to use the best
thinking of all parts of the political spectrum

Parting advice
from the Dean
Dean Lxe C. Bollingcr used his
gradlration speech to ttParnthe Class o f
1992 o f "The Perils of Expertise. He
told the graduates: "Do not let yoltr
egoistic imagination seduce you into
thinking you're better than yoir are." In
this e-rcerpt, Bollinger oflers hvo srrggestions for protecting against that danger.
"

he first is to be a little wild - a
recommendation I'm happy to
make now that you are about to
leave the Law School. I share the view
of the French, at least the French in the
small village in the Caucluse, as described in the famous sociological study
of that name (by Laurence Wylie), that
youth is a time for misbehavior, that
wildness is a necessary step in learning
the value of moderation, that "sins
against social conventions do not appeal
to people who have tasted the sins," and,
accordingly, that the adult who has been
too good as a youth is not really to be
Grodiratron spc~clkerund c11~tmnrr.r
Jollr~Pickeri~zg,left, ar?d Labv Scl~oolDear1 Lee Rollirlger
trusted, because he or she is not "predictable." (I beg of you, do not repeat this to
conservative,
liberal
and
independent
Pickering gave an honest assessment of
my
children.) But for this kind of
and
of
the
diverse
elements
of
our
society."
where lawyers stand in 1992, saying,
wildness
it is already, I'm afraid, too late
Pickering
said
lawyers
will
have
a
role
"Damage has been done to the profession.
for
you.
You
are too old.
to
play
in
finding
those
solutions.
"In
Many major firms are retrenching, jobs are
There
are
still
other kinds of wildness
fact,"
he
said,
"this
can
be
the
best
of
scarcer, and lawyer bashing is again a
you
can
experience,
however, like that
times
for
lawyers."
favorite sport, from the White House to the
described
by
the
naturalist
Aldo Leopold
"There
is
much
work
to
do,
if
we
are
comics. Anti-lawyer jokes are legion."
in
his
essay
"Thinking
Like
a Mountain."
to
remedy
injustice,
rebuild
communities,
One example offered up by Pickering:
From
the
mountain's
perspective,
wolves
restore
trust,
improve
race
relations
and
"According to the usual reliable sources,
are
necessary
to
kill
and
eat
the
deer,
do
the
many
other
things
that
are
needed
government projections show that by the
year 2020 - if present trends continue - to repair and renew our social compact - which otherwise would overgraze the
mountain. "We all strive for safety,
to bridge the huge gap between what we
there will be more lawyers than people in
prosperity,
comfort, long life, and
say
and
what
we
do
as
a
nation.
Lawyers
the United States."
dullness,"
writes
Leopold. But, at least in
are
needed
for
these
tasks,
for
history
With the jokes and the unvarnished
this
world,
some
wildness
is essential to
teaches that there can be no free and just
truth about lawyers' reputations,
maintaining
the
proper
balance
for the
society without lawyers."
Pickering also spoke of the problems

mountain as well as for the person.
So, every now and then, make sure
you think an unconventional thought, or
sit atop a mountain and feel insignificant.
My principal suggestion, however, is
that you do something you're not very
good at. If the problem, as I think it is, of
being an expert is that you are forever
afraid of being a novice, reluctant to try
anything new, then it is very important
that you be a novice at something. But
there are two critical qualifications here.
First, to have the proper corrective effect
on your personality, you must choose
something you really have no chance of
being very good at. And, second, you
mustn't tell anyone, because it will be all
too attractive for you to use this activity
- whether it be learning a new language,
playing the cello, or golf - as an
appendage to your desire for a better
public image, which will ultimately
corrupt the experience.
One possibility of doing what is
virtually impossible to do well, as all the
parents here can attest. is to have children. As children grow older, they
become merciless in showing their
contempt for your ways and in pricking
your excessive self-confidence. My
teenage daughter says she wants to be a
lawyer when she grows up, which pleases
me. But recently she said - rather
pointedly, I thought - that she hopes to
be a lawyer who sues academics.
In any event, if you do these things, or
things like them, my hope is that you will
overcome the perils of being an expert.
You will be a happier person and a better
lawyer.

4 Dean's assistan1
Fritzler and Dennis
Assistant Dean and
Director of Admissit

4 Alice Ow-in,qsand
Michael Wilder, n former
U.S. Open Clless champion

Faculty News

For four years she worked in U.S.
Attorney's office for the Southern
District of New York, as assistant to the

At their May 1992 meeting, the Regents
of the University of Michigan promoted
assistant professors Jeffrey S. Lehman
and Kent Syverud, both former editorsin-chief of the Michigan Lab\, Rellier4?,to
the rank of full professors with tenure.

\or. J ~ , t / ~ . S.
e yL.ehrn~111

/~I.O/C~\

Lehman earned both a J.D. and
Master of Public Policy degree at
h4ichigan after receiving a bachelor's
degree in mathematics from Cornell
University. He clerked for Chief Judge
Frank Coffin of the U.S. Court of
Appeals for the First Circuit and for
Supreme Court Justice John Paul
Stevens. Lehman, who joined the
Michigan faculty in 1987, teaches and
publishes in the areas of taxation and
social welfare policy. He was also the
force behind establishment of the
Program in Legal Assistance for Urban
Communities, a program that involves
law students with Detroit communitybased economic development groups.
Syverud also joined the faculty in
1987. He clerked for Judge Louis
Oberdorfer (U.S. Dist. Ct., District of

Columbia) and Supreme Court Justice
Sandra Day O'Connor. Syverud has twice
been awarded the L. Hart Wright
Outstanding Teacher Award by the law
school student body. His scholarship
includes studies of liability insurance and
of settlement negotiations, as well as
research on legal problems of advanced
automotive technologies.
Debra A. Livingston, an associate
with Paul, Weiss, Rifkind, Wharton &
Garrison in New York, has been hired as
an assistant professor. She is scheduled to
teach evidence in the fall. In the winter
term she will teach a seminar on ethical
issues in criminal law and a criminal
procedure course. Livingston received her
J.D. from Harvard Law School in 1984,
where she was articles editor of the Law
Review. She received her undergraduate
degree from Princeton University's
Woodrow Wilson School of Politics and
International Affairs.
After law school, Livingston was a legal
consultant to the United Nations High
Commissioner for Refugees and clerked
for Judge J. Edward Lumbard of the U.S.
Court of Appeals for the Second Circuit.

Professor Dehrcr A. Li~ingston

U.S. attorney in the public corruption unit
and then as deputy chief appellate
attorney.
Deborah C. Malamud has been also
hired as an assistant professor. An
associate at Bredhoff & Kaiser, Malamud
has specialized in representing labor
unions in labor and employment law. In
the fall she will teach a course in labor
law. She will teach classes on employment discrimination and race, class and
cultural diversity in the winter term.
Malamud graduated from the University
of Chicago Law School in 1986 where
she served as articles editor of the Law
Review. She graduated with a degree in
religion from Wesleyan University.
In 1988-89 Malamud was a clerk to
Supreme Court Justice Harry A.
Blackmun. The previous year she clerked
for Judge Louis H. Pollak (U.S. Dist. Ct.,
E.D. Pa.).

SPECIAL SECTION: nar~and h a r
Profs, alumni, on L.A. riots
King verdict an outrage or logical?
hen three police officers were
acquitted of the beating of
Rodney King, Los Angeles
exploded in four days of rioting. Outside
L.A. the reaction was less violent, but
generally reflected anger and dismay.
Among U-M Law School faculty and
alumni a variety of opinion can be found
about the case and its treatment by the
media.
As did many, U-M Law Professor
Yale Kamisar found the verdict baffling:
"I don't see how anybody can conclude
that the police were acting in selfdefense. I think it's fairly clear from the
videotape that King was not trying to
attack the officers. He's virtually helpless.
He's rolling around on the ground. The
police are not raining blows on him
because they're defending themselves.
They're hitting him, rather, out of hatred
and contempt."
These possible motivations - and the
racial animosities they reflect - should
have been dealt with by the prosecution
directly, Kamisar said. In an op-ed
article for the New York newspaper
Newsday, Kamisar -recently named
Clarence Darrow Distinguished University Professor of Law - illustrated this
point by describing a 1920s case argued
by Darrow where the great criminal
defense lawyer asked jurors to confront
their prejudices. By contrast. the
prosecution in the IGng case pointedly
ignored racial issues.
In 1925, a black gynecologist, Dr.
Ossian Sweet, moved his family into a
middle class, white neighborhood in
Detroit. Hundreds of angry whites
gathered, throwing stones and shouting
racial epithets.
When a rock smashed one of Sweet's
windows, shots were fired from the house

and by the police and a white man was
killed. All the occupants of the house
were tried for murder. The trial ended in
a hung jury. At the NAACP's request
Darrow agreed to serve as defense
attorney for Dr. Sweet's younger brother,
Henry Sweet, in the second trial.
Rather than ignore the racial issues in
the trial, Darrow faced them head-on. "I
haven't any doubt but that every one of
you is pre-iudiced against colored
people," Darrow told the jury. He then
asked the jury to transcend their prejudices, to imagine themselves black and
surrounded by a mob of angry whites.
"Supposing you had your choice, right
here this minute, would you rather lose
your eyesight or become colored? Would
you rather lose your hearing or be a
Negro? Would you rather go out there on
the street and have your leg cut off by a
streetcar, or have black skin?"
Darrow's appeal to empathy succeeded. Jurors voted to acquit Sweet.
By confronting the King jury's
stereotypes, Kamisar concluded, prosecutors might have been better able to get
their case across to the jury. The Los
Angeles District Attorney's office took
the opposite approach. It ignored the racial
issues raised by incident and did not put King
on the stand. Much of the post-verdict
commentary has criticized the prosecution for letting the defense take control of
the trial.
Northwestern University law professor
Ronald Allen, a 1973 graduate of the
Law School (see alumni profile at p. 13),
maintains that the prosecutors did what
they could with a difficult case. He
rejects media criticism of the prosecution
for not putting King on the stand: "Of
course it was reasonable to keep King off
the stand. The media criticism has been

baloney. They're criticizing the prosecution for having lost. The prosecution was
dealing with a guy who had a record. who
did not have a job and who was physically large and strong. The jury may well
have believed he was drunk and resisting
arrest," Allen said. While not endorsing
the verdict, Allen said that it's impossible
to judge from television and newspaper
reports how valid it was. Allen also
thinks shocked reaction to the verdict
reflects the media's liberal bias: "The
coverage was woefully inadequate. You
saw 10 seconds of an 80-second tape.
That's irresponsible even if the jury
verdict was wrong."
"Another example of media irresponsibility was the coverage of the verdict
generally. The tenor seems to be that the
court should have given the police a fair
trial and then hung 'em," Allen said.
Like Allen, U-M Law Professor
Richard Friedman said most expected the

officers to be convicted. He suggested
that the assumption may partially explain
the controversial decision to transfer
venue from Los Angeles to exurban Simi
Valley: "People anticipated that whatever
jury sat in judgment was going to convict
so, they thought, let's remove any other
issues."
But the decision to move the trial may
have been decisive. Simi Valley is a
popular retirement area for police
officers. Moreover, noted Friedman, the
jury contained three National Rifle

Association members.
Venue will likely be a hotly contested
issue as new actions are brought against
the officers. One of the four officers Laurence Powell - was not acquitted
and will be tried again. Federal civil
rights actions will likely be brought
against the other officers as well.
"My guess is they will be charged,
will be convicted, and should be convicted," Friedman said.
Should federal charges be brought,
minimizing the influence of the first trial

will be difficult. "There aren't any
intelligent adults alive who don't know
what happened in Los Angeles after the
first trial," Friedman said. "Any juror will
be going in with an awareness of what
might happen after another acquittal."
No one knows how the courts will
safeguard the defendants' rights in future
proceedings. But it's a safe bet that these
decisions will gamer much more attention from the earliest stages than in the
first King trial.
-By Peter Mooney

Education as a human right
Howard U. Professor says equaliy benefits all America
tudents at the Law School should
know as well as anyone the value
of education. But Howard University law professor J. Clay Smith used
a speech this spring to remind law students that the kind of education they've
benefited from is not available to all.
"Many African American students
today live in environments in which the
quest for education remains stifled due to
past societal discrimination," Smith said.
He spoke at the Fourteenth Annual Alden
J. "Butch" Carpenter memorial scholarship dinner sponsored by the Black Law
Students Alliance.
Smith said that contemporary education retains much of the dual and unequal
character left over from the days of
formal segregation. This inequality will
only be remedied, Smith said, when
education is viewed as a right.
"Today schools furnished by the state,
while physically opened to children. may
remain s e ~ e g a t e dor woefully illequipped and underfunded," Smith said.

Holt*crrdUui\-ersip Law Professor J. Clay S~nith

"We must emphasize and refocus our
sights on the general principle that
education is a human right."
In part, Smith's strongly-held views
are the result of his own background.
Growing up disadvantaged and black,

Smith experienced the type of discrimination that ill-prepares students to enter
"the hot war of human survival."
Without equal educational opportunities, Smith said, students won't win this
war. Embracing this principle of equality
benefits not only disadvantaged students,
but the overall "safety and welfare of
America," Smith said. Economic growth
depends on productive citizens. Educating and motivating disadvantaged
students is the only way to prepare them
for growing, high-tech jobs, he said.
In its "Universal Declaration of
Human Rights," the United Nations
recognized that elementary, technical and
professional education should be free and
accessible to all on the basis of merit.
"The nations of the world, the great
cities of the sundry states of America and
the world cannot survive if they do not
commit themselves to educate everyone,
and in so doing defend themselves
against ignorance."

Race, poverty and the environment
Synposium looks at the connections and causes
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t didn't take long for news reports to

confirm the timeliness of "Race,
Poverty and the Environment," a
symposium sponsored by the Law
School's Environmental Law Society and
a committee of several other organizations.
The day after the five hours of
speeches and panel discussions in
Honigman Auditorium, two stories were
published in The Detroit News about an
outbreak of anencephaly, babies born
without brains, in Brownsville, Texas. A
few weeks later, the British magazine The
Economist reported that the chief
economist of the World Bank had written
a memo advocating the export of toxic
waste and "dirty industries" to lessdeveloped countries.
However dismaying the stories,
symposium participants could not have
asked for better examples of what they
term "environmental racism," a concept
whose recognition and documentation
they have pioneered.
Brownsville is a city with a large
Latino population. just across the Rio
Grande from Matamoros, Mexico, a
heavily polluted industrial town dominated by U.S.-owned companies.
Residents believe toxic wastes from
Matamoros are responsible for these
deformities. Government health officials
say it will be difficult to document.
But one thing is sure. As Magdalena
M. Avila put it in her keynote address:
"There is an increasing body of evidence
that people of color are subject to a
disproportionate number of environmental risks in their homes and their workplaces.''
Once again, in Brownsville, it appeared that the health costs associated
with economic development were being
borne by poor people with dark skins.

Several people responsible for
developing and disseminating the
evidence Avila cited took part in the
symposium. including Charles Lee,
director of research at the United Church
of Christ Commission for Racial Justice
and author of the landmark 1987 study,
"Toxic Waste and Race in the United
States"; Paul Mohai of the U-M School
of Natural Resources, who delivered
"Environmental Racism: Reviewing the
Evidence," a study of the relationship
between race and the siting of hazardous
waste facilities that he co-authored with
his colleague Bunyan Bryant; and Carl
Anthony of The University of CaliforniaBerkeley. president of the Earth Island
Institute and co-founder and co-editor
(with Luke Cole, another symposium
participant) of "Race. Poverty and the
Environment Newsletter-."

Lee said his study showed that "race is
the single most important factor in
predicting whether or not a community
has a hazardous waste site."
Mohai and Bryant's research in the
Detroit metropolitan area led them to the
same conclusion. "There seems to be a
lot of skepticism about the disproportionate burden of pollution in this country."
said Mohai, citing articles in The Wnshington Post and The Nerry York Tirnes in
which the evidence was described as
"anecdotal."
But. as he and Bryant wrote in the
abstract of their paper, the literature
"demonstrates unequivocal evidence of
the prevalence of environmental inequities based on socioeconomic and racial
factors.. . . Race appears to have both an
independent and more important relationship with the distribution of environmental hazards than income."
Mohai said he and Bryant were stnick
by how much data had already been
developed. "Knowledge about environmental inequities has been around for a
long time," he said. "Most of the previous work was done in the '70s. in fact."
But. as Russell Barsh pointed out,
"Racism is actualized by differences in
wealth and power. You can't deal with
race and class separately. They are
interrelated."
An attorney. academician and prolific
writer on Native American issue<. Barsh
is currently the United Nations representative of the Mikmaq Grand Council
(Nova Scotia). In his analysis, the siting
of waste dumps. landfills and incinerators
is just another way in which the costs of
economic development are borne by the
poor.
During the Industrial Revolution. "the
confiscation of resources was an enormous subsidy of Europeans by non-

- Cole, an attorney for the California

Europeans," he said. "We are the result
of an historical process of creating power
through the depowering of other people.
This power is maintained by shifting the
cost of production from the affluent and
predominantly white to the poor and
nonwhite (and, more insidiously, to the
unborn). We make them live with the
shit and the mines and the toxins."
The only way to begin changine the
situation. in Barsh's view, is to "talk
about what drives the process of
overconsumption.. .. The environmental
movement has held out falqe hopes of the
extent to which sustainability could be
achieved without reducing our 'standard
of living."'
Lee, Mohai, Anthony and Barsh made
up the day's first panel, charged with
preqenting "An Outline of the Problem."
The members of the day's qecond panel

Rural Legal Assistance Foundation,
Gerald Torres of the University of
Minnesota Law School, Hazel Johnson, a
Chicago neighborhood activist, and
Robert M. Wolcott of the U.S. Environmental Protection Agency - faced the
arguably more daunting challenge of
describing "Solutions Through Law,
Activism and Government."
The presence of two attorneys and a
government official notwithstanding, the
panelists found activism the most
promising of the three avenues.
"There are three great myths you will
face if you pursue environmental law,"
said Cole. "The first is 'the truth will set
you free,' that if you're right, you're
going to win."
"The second is 'the government is on
your side.' This is a much greater myth
in the white community than in the black
or Latino communities."
"And the third is 'we need a lawyer.'
This is a mistake strategically, because
the courts are the polluters' turf. They
want us in court. It ties us up. It forces
us to frame our anger in narrow, legal
terms. And the polluters wrote the laws."
"Lawyers have been a large part of the
problem," Cole added. "They and the
scientists have created this dense morass
of environmental law that's totally
incomprehensible."
While admitting "a need for new legal
strategies." he maintained that "legal
solutions are secondary to community
solutions and political solutions. It's
people like Hazel Johnson who are going
to win this fight. It's not people like me."
Johnson, the only panelist without an
academic degree. drew a standing ovation
for her matter-of-fact but passionate
presentation. After her husband and

several neighbors had died of cancer and
respiratory diseases, she began knocking
on doors in her Southeast Chicago
neighborhood. which is ringed by what
she calls a "toxic donut" of steel mills,
incinerators, chemical companies, paint
factories, landfills and a sewage treatment facility.
"I found skin problems, breathing
problems, ludney problems, birth
defects," she said. She started going to
hearings, making phone calls, talking to
legislators. She founded People for
Community Recovery, which has, among
other things, stalled a chemical incinerator project and convinced the Chicago
Housing Authority to remove asbestos
from nearly 2,000 neighborhood apartments.
"I feel that everyone has a purpose in
life," Johnson said. "This is mine. It's
hard to be out there every day fighting,
but if you're not out there every day, it
doesn't mean anything."
Earlier in the day, Cal-Berkeley's
Anthony spoke of finding "the devastation that America's love affair with the
automobile had visited" when he returned
to his boyhood neighborhood in Philadelphia. Evidently, it had not been able to
survive until it could bring forth a Hazel
Johnson.
"The environmentalists have taught us
that we're wasting cans, bottles and
newspapers," Anthony said. "But we're
wasting much more than that. We're
throwing away streets. We're throwing
away houses. We're throwing away
schools."
"We're also throwing away people
and communities. It's not an accident
that these locations where we're throwing
people away are also where we have
these waste sites."

Look out fungus face
U-M alum makes mark in Philippine politics
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efore reunions. people speculate
about how classmates have
changed. But this won't be true
of Miriam Santiago's next international
alumni reunion. Her fellow students
know more about her now from
Ner+ls~ieekthan they did during their
years together.
Based on interviews with alumni and
faculty it appears that since graduation
Santiago has transformed herself from a
quiet, unassuming student to a flamboyant politician covered in newspapers and
magazines throughout the world.
Santiago's acerbic campaign for the
Philippine presidency makes American
politics appear tame. She was quoted in
N e ~ v s ~ ~referring
eek
to an opponent as
"fungus face." And when not boasting of
her s e x y l e g s she proclaims ' m y
opponents are certifiable idiots."
Santiago earned two Michigan law
degrees - a L.L.M. in 1975 and a S.J.D.
in 1976. After leaving the Law School,
Santiago served as a judge and later led
the Philippine Immigration Commission.
As Immigration Commissioner she was
charged with fighting corruption in the
department. That turned out to be
hazardous duty. "I eat death threats for
breakfast," Santiago has said.
It's not clear how much success
Santiago had in fighting corruption in the
immigration department. "She was able
to stop the practice of extorting bribes
from Chinese nationals in exchange for
naturalization," Ohio University political
scientist Gary Hawes observed.
She then briefly headed the Agrarian
Reform Commission before being ousted
by outgoing Philippine President Corazon
Aquino when it was discovered that army
mutineers put her name on a list of
potential junta leaders.

Even if Aquino hadn't withdrawn her
name it's likely the senate would have
rejected Santiago. Hawes said that
Santiago foreshadowed her campaign by

Ill1r-ltr111
Strr1trtr~oi r l rllc May I 1 rtarior~nl
elections.

spending much of the confirmation
hearing trading insults with senators.
Santiago once said she would "rather
stick needles in my eyes" than enter
politics. But she eventually formed a
political party and began a quixotic
candidacy for president.
Not part of the Philippine political
establishment, Santiago turned her
outsider status into a11 advantage. She

ran a campaign as colorful as her
rhetoric, featuring the music from
"Rocky" and a symbol of a fist clutching
a lightning bolt.
The Santiago campaign was based on
a simple theme - throw the rascals out.
She promised to build more prisons to
house cormpt politicians.
"I articulate the deepest need of the
Filipino people, which is reform of a
corrupt culture," Santiago said.
Early returns suggested that Santiago's
message of change may have caught
hold. Two days after the May 11 election
Reuters reported that early "quick count"
tallies showed Santiago in first place
among the five candidates.
That lead failed to last. When results
came in from rural areas, where political
machines dominate, Santiago's margin
evaporated and former Secretary of
Defense Fidel Ramos was declared the
victor.
Santiago questioned the legitimacy of
the results. But Hawes characterized the
election as "clean, by Filipino standards."
He said most neutral observers believe
Ramos did enjoy the broadest base of
support among the candidates, although
there may still have been graft in the
election.
Despite her defeat. Santiago's surprisingly strong showing sent a clear niessage. "Corn~ptionis pervasive in the
Philippines. Santiago's strengths largely
are owed to her reputation as a graft
buster," Hawes said.
What's next? Santiago is considering
an offer to spend a yew at Harvard.
That's news likely to elicit a sigh of relief
from Philippine politicians.

-&I

Peter Il!oone?*

Life on the tenure track
ary Coombs' first bnish with

law school teaching came
during her second year at
Michigan. Peter Westen. who was then
teaching Civil Procedure. asked if she
would be willing to fill in for him one
day. "I got all of the hornbooks and
treatises and stayed up all night, cramming to be a substitute," she recalls. But
Coombs found to her distress that her
neizhbors in the Law Quad were
partying that night. She went next door
and asked them to keep down the noise
level. "Look, it's my birthday." said her
unconvinced neighbor. "Leave me
alone." The next day, when Coombs
strode to the blackboard, there was her
hung-over neighbor in the second row.
obvious1y unprepared. "Not yet fully
into the professorial style. I decided not
to call on him." says Coombs wistfully.
Prqfessor Man. Coomhs, Unillersih of
Miami School q f l n r w l

Coombs taught the class, a few students
asked questions, and she was hooked. "I
was absolutely exhilarated. I thought,
'My God, people are paid to do this!"'
Like Coombs (Michigan, '78). who is
now a tenured professor at the University
of Miami Law School, a significant
number of Michigan Law School graduates chose to teach. For those who seek
tenured positions, the road is long and
difficult, filled with academic politics,
scholarly burdens and heavy teaching
loads. But job satisfaction is often high,
because of the opportunity to do intellectual work and to influence the next
generation of lawyers.
Many Michigan alumni who go on to
teach found their callings in Ann Arbor.
Donald Dripps, who graduated from
Michigan in 1983. thought seriously about
becoming a professor during his student
days. Says Dripps, "The imminent
prospect of billing 2500 hours and
working for someone else on ~roblems
that come to you was very unattractive.
You don't get to pick what you work on."
When he was selected as the editor-inchief of the Labit Re\*iewt,the prospect of
teaching became more realistic. Still, says
Dripps, "I thought I would practice for a
few years and make some money."
Events conspired to move him into
academia earlier than he had planned,
however. While Dripps was clerking for
Judge Amalya Kearse on the Second
Circuit, he was contacted by the University of Illinois at Urbana-Champaign and
invited to visit the campus. He did.
Dripps presented a paper. was given a tour
of the town, and met with the faculty.
Two weeks later. he was called with a
tenure-track offer. which he accepted.
How had Illinois gotten his name?
"My mentors at Michigan." speculates
C
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Donnld Dripps. Uni\tersip

of Illinois. Collecge

ofh~'
Dripps. "I'm not sure who said what to
whom, but I'm quite sure that the
a ~ ~ o i n t m e ncommittee
ts
at Illinois didn't
get my name from the masthead of the
Law Revieui or the telephone directory for
the Second Circuit."
U-M Law Professor Yale Kamisar
confirms that University of Michigan
professors get involved in promoting
Michigan students for teaching positions
on both formal and informal levels. "I
think it's an important part of my role.
It's crucial for a national law school to
place as many of its good students
into teaching as possible. I think that the
image one has of a law school is
inevitably affected by contact with its
graduates."
According to Kamisar, there are many
ways that Michigan students come to
their professors' attention in addition to
the classroom: moot court. law review
and student organizations ranging from
L
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the National Lawyers Guild to the
Federalist Society. Says Kamisar,
"Sometimes. I will go to a meeting and
bump into someone and say, 'Are you
hiring next year? I've got a great
prospect. "'
The U-M Law School also prepares a
detailed listing of more than two dozen
law students who have been out of school
for a few years and sends it to other law
schools. "There's so much competition
that you have to be quite forceful,
because the faculty at other schools are
pushing their graduates," Kamisar said.
"They seem to have remarkably few
restraints about how hard they push their
students. Some professors always tell us
about prospects who they say are going to
be another Frank Allen or Larry Tribe.
Everyone they recommend is going to be
a world-beater.' '
While some teaching candidates like
Dripps are hired outside of the formal
process. most would-be professors attend
the annual faculty recruitment conference
held by the Association of American Law
Schools each fall. Memories of the
conference, popularly known as the
"meat market." linger years after the
event.
Coombs was an associate at Wald,
Harkrader Rr Ross in Washington, D.C.,
when she finally decided to go into
teaching in the fall of 1982. "Most of the
interviews are arranged beforehand," says
Coombs. "You try and fill up your dance
card before you arrive. Sometimes things
happen there. though."
The candidates go from room to room
for interviews. "It's like musical offices.
The level of nervous tension is enough to
lift the hotel. In a sense, everyone is
unhappy. If they really liked their job.
they wouldn't be there. But unhappiness

doesn't sell. The interviewers ask
questions of the candidates: "What do
you want to teach? What is your teaching style? What would you like to write?
What are your scholarly interests?" Says
Coombs, who has now been on the other
side of the fence as an interviewer, "You

The first time that the couple applied
for teaching jobs. they were both practicing law in Washington. D.C. "By the
time we went to the AALS conference
almost all of the schools knew about our
relationship. There were only a few
schools that were interested in both of us

Torn Srocj. orid Kiln Dn!-ton nt tile Llnil-ersih. of finsos Scl~nolnf

have to show yourself off in a half hour."
Tom Stacy (Michigan, '82) and Kim
Dayton (Michigan, '83). a husband-andwife teaching team. knew that since they
were applying to schools as a "package,"
that they would need the AALS meeting
- and more. Says Dayton, "It was really
a lot more difficult than we ever imagined it would be. There were a lot of
schools that didn't want couples on their
faculties. They imagine problems: one
spouse will get tenure and the other will
not, or the couple will get a divorce. The
most serious problem is that it's not that
common for a school to have two openings, especially in the right subjects."

Lmt'

and none of them had two tenure-track
positions." The couple accepted jobs
from the University of Kansas Law
School, with Dayton receiving a tenuretrack position and Stacy taking a visiting
post as the co-director of a prison-rights
clinic. "We decided to take the opportunity," says Stacy. "But it was a difficult
situation. because as is inevitable, it was
unequal." The two published an article
together in the Colrr/nl?ioh \ t * Re\tie\t..
and other law schools expressed intere~t.
In the end, after a second trip to the
AALS conference, Kansas made Stacy a
tenure-track offer that he accepted.
Getting hired is only the first hurdle in

the process. For the next four, five or six
years. tenure candidates have to prove
themselves at their new schools. At the
beginning, just learning the academic
ropes is most important. "It takes a few
years to get up to speed," says David
Chambers, the Wade H. McCree, Jr.
Collegiate Professor of Law at Michigan.
"The first year, there's barely any
scholarship." According to Chambers,
tenure has become much more difficult to
obtain in the past fifteen years at most
law schools. "The scholarship portion of
the job is increasingly important. At
many schools, it used to be possible to
get tenure almost solely based on
teaching. Now, virtually everywhere,
you have to write a fair amount to get
tenure. How much and how good it has
to be depends upon the school, but that is
what counts."
Non-traditional candidates historically
have faced special challenges. "The
chances of getting tenure for a woman or
a minority are better than they used to
be," says Coombs. "But it's still probably easier if you can write and teach and
present yourself in a way that the
decision-makers can forget that you're
not just another white male."
With each passing year, the tenure
decision looms larger. Says Illinois'
Dripps: "When you come in, you're
pretty confident you're going to make
tenure. As the years go on, though, you
become concerned. There's a certain
tension. If you set turned down for
tenure. getting another job in teaching is
harder than getting a roughly comparable
job at another law firm if you get passed
over for partnership. You don't want to
ioin a faculty that has low standards."
Dripps wrote his first article in the
N e t * York Uni\!ersity Lnu Revieu* while
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he was clerking. Still, he says, "It's
harder than it sounds to accomplish much
writing in your first years. You end up
working hard during the summers."
Several articles later, Dripps was tenured
in 1988. His wife, Marjorie Harris
(Michigan '89) also teaches legal writing
and research at Illinois.
For Kansas' Dayton and Stacy, the
tenure process came and went - twice.
She received tenure in 1991 and teaches
criminal and civil procedure. He
received tenure this year and teaches
constitutional law and conflicts of law.
Now that they teach together, they've
discovered a different set of concerns.
Says Dayton: "When you're married and
you work together, people tend to treat
you like a single entity. His students will
come up to me and ask, 'Where's Tom?'
as though I have ESP."
Still, says Dayton, "I think a lot of
people think it's crazy to work together
with your spouse, but it's great for me."
The couple has learned to collaborate in
other ways than academic. "Tenure
standards are devised with a childless
faculty member in mind," says Stacy.
"Our son, Colin, was born prematurely
and had serious health problems for a
year and a half. He was on oxygen until
he was two years old. For two years, we
were spending almost all of our time
away from teaching with our son. Our
colleagues were very understanding."
For those Michigan grads who do not
make tenure, that decision can be a
shattering experience. "For most
people," notes Dripps, "it's the first
official failure they've ever had in their
lives. It's a blow to the ego of people
who've decided that intellectual prestige
is more important than money. It is
particularly difficult if you think that by

all rights you should have made it."
Some people will go on to other schools,
but others drop out of academia.
For the fortunate ones, getting tenure
means reaching the top of a steep
mountain. Still, there are some personal
and professional adjustments to be made.
Lea Vaughn (Michigan. '78) was tenured
last year at the University of Washington
School of Law. Says she, "It's taken a
year for the decision to sink in. You
become incredibly self-centered in the
final year, and you need to catch up with
yourself and your family. I felt exhausted
afterwards; I had to reset all of my goals.
I spent six years getting all of my writing
done and becoming a good teacher. And

Lea B. Vaughn, Universih of Wclshingtorl
school ofbu,

Class Notes
1943
Robert L. Ceisler was recently appointed an
arbitrator by the Chief Judge of the U.S.
District Court for the western district of
Pennsylvania.

1944
B. Byden Crawford has been selected as
the Oklahoma attorney member on the
advisory committee of the U.S.Court of
Appeals for the Tenth Circuit.

Business School, Ann Arbor. He served as a
Parsons Fellow at the University of Sydney
Law School in 1991 and lecmred cornpantive contract law at the China University of
Political Science and Law in Beijing in' 1992.

1971
Hobart W K . lMm&@mm has joined the

1966
George E. Ward, chief assistant Wayne
County (Michigan) prosecutor, has been
elected to the position of chair, Board of
Control, Saginaw Valley State University.
,

I

.,
,

-

1968

Thomas R Brans has been selected managing partner of Watson, Ess, Marshall &
Enggas of Kaosps city, Missouri wberr
has
chaired the firm's hwnan resource law
department for the past two years.

1969
Richard G. Icing, a Navy comman&r,
,i*recently assumed command of the Navy Legal
q Service Office, Naval Air Station, Corpus
Christi,Texas.
--2
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George J. Side1 IlI has ban n

d the
Arthur F. Thurnau Profasor at the Michigan

x
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~ A. b
~ fd ~ & am& a pmsr
jm
the Louisville, Kentucky law firm of Wyatt,

~
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& comh
<--

,

,

Tokyo, Japan office of Gmham dk J m .

He will coitc&mte in estate planning and
administnition.
, I\

1972

1986

Calvin B. M c k was recently elected as a
Fellbw of The American College of Trust and
Estate Counsd. He is a partner in. the

Lee Card J o h n b a s ~bemappointed
AssociateDirector of Adrhissions at
Georgetown University Law Center, Washington, D.C.

.

1956

David E. Dohnal has been elected vice
president, secretary and counsel of The KellySpringfield Tire Company in Cumberland,
Maryland.

-

Kirk A. Hmpingarner haibecome a member
of the firm kolleb 8t. Coff of Chicago, Illinois,
\t

-

Andrew C. RichpLwas elected to serve a
four-year term on the Gmssd Poi* Park
(Michigan) City Council.

William C. Casseba~rnbecame president of
the Pennsylvania Bar Association at their
annual meeting in May, 1992.

1962

1984

1987
Callie'GeorgmmPappas has b e o m

Willka J. Benoit, Jr., has joined
the Labor and Employment Law Department.

1975
Bmce E.Stanton has been appointed Chief
Litigation Counsel and Secretary of LAQ, a
subsidiary of ASARCO Incorporated. He was
also recently elected to the Board of Dhctors
of LAQ.

1979
Mary Id Austin was named one of two vice
chairmen of the Litigation Department at
Elckert Seamans Cherin & Mellott, Pittsburgh,
Pennsylvania.

1980
Peter OnSbkwar hasr joined The SegJ
Company of New York City as Asso&@
Director of Research. His research will foc
on iireas of public policy, legislative and
regulatory issues. 'l%e Segal Company gerves
as consdt8nts and actuaries for employee @;
benefit .w compnaurm pmgrams in the
U.S.,Canada, and abroad.

' 1991
J e f f e ~M.~ m m ' h n sjoined the Atlanta,
Georgia law Rrm of Maton & B M
associate in 'Che litigation d e p m n t ,

I
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We apologize pmfusety for the error in
Volume 35, Number 1 in rqkming the d& of
William A.Cockell,Jr., Class of 1959. The
following c o l r e s p o h was received fivm
Mr.Cockell on Juty 9,1932

Dear Sir or Madam,
I w m to ler you how that the report ormy
death in the most recent issue 4 L a w
Q P h @ Naae~is greatly mg&rratcd
l a m alive Qnd well in San Diega. Galgonrio,
when 1am working es a copmate vicepr$siGknt of Seimee ApplicAtknrs Int~m'onol,
Sincerely,
WilliamA. Cockell

Bess, my then three-year old daughter. My wife answered the door and s A g
what the occasion for the visit was went to Bess's play table and got the valentine
she had had Bess make for the boy that afternoon. I marveled at my wife's skill
handling this. How in the world did she know to be ready for this
boy, a year older than our daughter, was not a very frequent playmate of
and we were only on cordial but stand-offishly neighborly terms with his paren
What luck, I thought, that she had thought to have something
But then the glitch occurred. What Bobby handed over to Bess was an e
doll, some twenty dollars worth. It was not a recycled toy, but had cle
bought for this occasion. What Bess handed Bobby was some scribbl
senting an attempt to draw g heart, and a cookie that my wife, with B
indiqmnsable assistance, had baked that afternoon. Things broke up
the exchahge. We had been fixing dinner when they appeared and B

e

.'A

Tbe structure of the Via lentine
exchange can be described as a
simple game. The players each
have one move and eacb must
make their move witbout.knowledge of wba \he :her bas given
thm .

m&~
ody
a got far enough beyond the:threshold so 'that we could close the 8iom.daor
on the cold air ou!side. Them was an undeniable lwk of @appointment on the boy's
face when he left and Bess, though hardly disappointed, was mildly bewildm at
having gotten such a nice gift out of the blue. As soon as the door closed my bife
exptessed her embarrassment and acute discomfort. What could we do? How c d d we
repay them? How could we rectify the situation? I t m felt embarrassed although not
qdte to the same extent as Kathy, for it was not me who was going to have to have
future dealings with Bobby and his mother. It is also trbe that both Kathy and I felt
some amusemeht with our embarrassment. Discomfitures of this sort are fumy even at
the cost of your own pain. And of course, academic thlt I am, I started immediately
wondering abbut why we felt acutely embarrassed and maybe even shamed and
Bobby's mother did not, because she diq not manifest any sense that something had
not been quite rigtht in the exchange.
The structure of the Valdntine exchange can be described as a simple game. The
players each hwe one %mcifve
and each must make their move (in this instance the move
is giv@ a gift to the ~thdr)without knowledge of what the other has given them. That
is, each person must commit to their move in the dark about what the other player's
move is. The object of the game is to come as close as tyoh cah to matehing the other's
move or, in one slight variant version ofthesame game, to doing ever so slightly
better than the other, i.e., matching plus a peppercorn; In both versions of the
,Fqe
bath p l a p lose if thee is m
t discrepancy between their moves. Both win nf there
is a small increment between their moves. The one who gives x plus peppercorn does
a little better than the other, but only a little, and everyone feels pretty good. Normal
social interaction present8 various versions of this g d fairly fquently. Interest
arbitration, Christmas gift exchanges, choosing how to dress for a party or other social
finction in which it is not totally clear that the= is d ~ m r r e cwayof
t
attiring oneself,
all follow this pattern. Birthday gift exchanges, however, follow a different structure
unless the players cc&brate their birthdays on @e same day. certain broad skills are
necessary to play this g h e well no matter what its particular setting may be. Adept
players must understand the norms that govern the situation; they must also have the
ability to judge the other pptytsunderstanding afthose; nogns and his or her williagness to adhere to them even if understood,and they must make wonably accurate
assessments of the other patty16assessments of themeelves in these mattera
What winning in the gift exchange meansis.not getting the best pment. That is
what Kathy and I understoud to be a loss. wiming is guessisig what the other will give
and giving a gift -uate
to requite it. Social nonns do the xork of c o o ~ t i n g
people's behavior so that a good por$on of the time these i&eraction% pass without
glitch. We h o w what to give end how much to s p e d snd we reasonably mppeet that
others know what we know and that they will act accordingly. Small variations can be
tolerated; they are even desired to some extent. If. for instance, you want to drew at a
level of formality that will accord with every- else you might @tillwant to wear
something more tastaFul or nicer leaking Within t b t level of f&ty
tllan other
people are wearing. If I give you a gift costing $12 and you .@VR me one wstiz~ 10
no one is anbmmrod. But when what I gave you coat a dime md what you gav!b
*
cost $20 we should, if we are p p e r l y s o c m keel awkward and e m b m s e d . The
embarrassment,however, will not be equally dir&ibu@d.The penon'who irpe31tllh0
most will fcel the least embmssed, generally speaking. Why? We csn even IBU~Wthe
question a M e harder by referring back to Bern's valentine. Why w a it W-we, my
wife and I, fclt greater unpleasmt felings, wh& we bllowd Ihe norms gmthe
situation, tJm I am tiupposing Bobby's mother did,
vastly exceeding the nums of exchange for little kdk
J u t what are the sources'of ernbarr&mnen&
dmne,
@erhnps) thu were provoked by thib situation? The law mllere ~anngthleinbm7 ,
m w d thar they broke the rules of the Valentins m,bpsme
i3icb't!Byone
acwunt the high mllers. if e t n b w a are emW%@
bccausf?they ciWed
the low mllers' embarrasamenlt than because baey ex&ad&dthe n o w of pmprbty .
governing the game. No doubt rhne is a causal oomwtion between the hi& q k ~ '

edLwmsmcnt and their failwe to adhere to tha no-

af the valentine game inak

mu& u that wsr what caulcd ahe low rollers' embarr~s~mefit
bul
, that would be
getthe p&y@h01oby
of it wrong. Their experienw is om of scmnd-~& embarr a m t 3tbs crnbmm~meutof witacssing 0 ~ 0 t h wnbarrasaxnent
'~
not the primary
@
raent of having done soxnddng embmm~ing.It ~ w m that
s what is going
hsreirs that them is mone than one game biag played and them are more than one
mt of D O T ~ Sg0yemi.q ibe transaction. The true SOof the lo* rollers' embarrassbecn a h d by King bsstcd in a much more -tiwe
ment h that they have
g ~ ofm& exchange, one in which every @ demwb a return. -The simple fact
m m d n ~&at a gift demands an adaquatkr ntum even Y that gift, by its size, broke the
d a s governing the particular exchange.The norms of adequate reciprocity trumped
the norm of Valentine's Day. Yet there is a cast here born by the high rollers.
Becou~ethe high rollers defied the m d expectation they do not acquire honor to
the extent thst they caused shame. Their action, in effect, has made the whole transaction less than zero-sum.
A sanewhat different account also suggests itself. I have been supposing the
giver's lack of primary embarrassment. But it might be that Bobby' mother was more
than embarnused by embarrassingus, she might have felt h d e d , not by breaking
the rules of the Valentine's Day game, but by having to realize how greatly more she
valued us than we valned her. Her pain tben,if pain she felt, was not really a function
of misplaying the Valentine game, in the same way ours was. To be sure, the game
pmyided the setting for hex humiliation but it needn't have. Her pain, in other words,
was not caused by having violated the norms of Valentine's Day; it was caused by
ovewduing us and this could have occurred in any number of settings. In contrast, our
pain was solely a fue~tianof Valentine's Day glitch. Yet I suspect that she felt no
humiliation whatsoever, for the situation provided her with an adequate non-demeaning explanation for the smallness of our gift. Our gift, she would know, was exactly
what the situation called for. The normal expectations of the situation thus shielded
her from more p d l knowledge.
The peculiar facts of Bess's gift show us also that who ends up bearing the costs of
norm transgression will depend on the makeup of the opposing sides. Our discussion
above assumed high-idler and low-roller to be individual actors in a one-on-one game
(the plural and theys wek adapted solely to solve the gender crisis in third person
singular narration), but in Bess's situatiop there was mother and son on one side and
mother and daughter on the other. Speaking now again only as ta the emotions
engendered by the game of exchange itself, Bobby's mother felt no shame and only a
littls embamwment. Bess's mother felt much embura~sment.Bess felt quite pleased.
But Bobby, alas poor Bobby.(Here was the true bearer of the cost of his mother's
i-ildiscretion. Let us take ourselves back to Bobby and his mom as they set out for our
house.'~obb~,
we can reasonably suppose, is deeply envious of Bess's gift and has
been sick with desire for a similar gift since he has known that his mother purchased
the gift for Bess. Recall the sick and painful experience of attending other kids'
birthday parties when you were little. But Bobby can console himself with the
knowledge that this is not a birthday gift but a Valentine gift. The return will be
immediate, not miserably deferred as it is with birthday gifts. And just what bas
Bobby's mother lead him to believe he will be receiving? I can't predict just what, but
I would guess it was a little more exciting than Bess's scribblings and one chocolate
chip cooki'e ( p d e according to a health food recipe no less).
Why was our discomfort so utterly unassuaged by the knowledge that our gifts
involved our own efforts; they at least bore some part of our person (or at least Bess's
and &thy's)? For some reason our personalized efforts did not match the larger
money expenditure of the other party. Was it just the money? It can't be that, because
if Bobby had handed Bess a $20 bill we would have refused the gift without that much

The simple fact remaim tbut a
gift demands an adequate return
even if that gif, by its size, broke
the rules governing the particular
exchange.

Unable to bear their relatives'
scorn and worried about future
wedding gifts for their other
nephews and nieces, husband
YangBaosbeMghanged bimse2f
after his w$e, QU Iunmei,
drowned herse2f in a vat.

anxiety. Here a breach of norms governing the form of the gift (e.g., no money unless
under very certain conditions) is not as capable of embarrassing the receiver, if at all,
as breaches of nolms governing the value of the gift. But we need to be more specific.
The failure to abide by the norms governing the value of the gift only embarrasses the
receiver if it exceeds the value of the normal gift; embarrassment is the lot of the giver
if the gift's value is less than the noi-m. It seems in the end that our judgments are also
quite particularized, taking into account not only the money spent, but time and energy
expended, the uniqueness of the gift, the seriousness of it, how individualized it is,
how much such things mean to the giver, how much they mean to the receiver, the
state of relations between the parties, and so on. Our cookie and Bess's scribbling
were not going to balance the money and the time Bobby's mother took in picking out
a gift for Bess. Our cookies were promiscuous. They were meant to be eaten by us and
by anyone who stumbled by when we were eating them. When it is not clear that the
personalized effort of one party was significant, when the labors engaged in could also
be interpreted as an attempt to avoid spending money, then monetary value will
probably trump mere expenditures of effort. Obviously these rankings can undergo
readjustment. If Bess were a recognized art prodigy, if Kathy were a professional
cook, then our gifts would carry other meanings, as they would, too, if Bobby were the
Cookie Monster.
One of the immediate moves that the embarrassed recipient makes is desperately to
try to reconstruct a plausible account for the breach, to attempt to interpret it away by
supposing legitimizing or justifying states of mind for the giver. Perhaps she was
playing a different game. Could the value of the gift be partially excused because
Bobby was a year older than Bess, or because Bobby was a boy, or because she had a
warm spot for Bess, or a warm spot for Kathy? Was this really a gift initiating
courtship in which gifts do not demand returns in the same specie? Was it simply that
Bobby's mother never stinted in buying Bobby any and everything and that the toy
they bought Bess had a much lower value to them than it did to us? Was she known to
be inept in these kinds of things and hence each subsequent ineptitude bore a diminishing power to humiliate and embarrass? Or was the embarrassrnent that we feared
she might be making a pitiable attempt to buy our friendship, in which case, our very
palpable embarrassment at our own failings would be compounded with feeling
embarrassed for her as well? Whatever, no amount of such explanation for her action
made us feel any less embarrassed. And we had played by the rules! But, as it turns
out, only by the rules of the Valentine's game. This game, as we discovered, was
nested within a larger game of honor, and that game we had lost.
The cost of our losing was our minor humiliation and shame and our great embarrassment. In our culture in that particular setting it was a cost we could bear. In other
settings we may have had to suffer the sanction of being reputed cheap and even
ostracized on account of it. In other cultures the humiliation and shame exact a greater
toll. Reuters recently published the following story picked up by papers as column
filler:
Monday June 10, 199 1, Bejing:
Scorn Over Gift Leads to Double Suicide.
A couple from northern China committed suicide on their nephew's wedding day
after relatives scoffed at the value of their gift to him, a Shanghai newspaper said.
Following custom, the couple from the province of Shanxi wrote in a gift book
that they were giving a total of $3.70 as a wedding gift, less than half the $8.50 other
relatives gave, said the Xinmin Evening News.
Unable to bear their relatives' scorn and worried about future wedding gifts for
their other nephews and nieces, husband Yang Baoshe,ng hanged himself after his
wife, Qu Junmei, drowned herself in a vat, the newspaper said.
For Reuters and the newspapers that printed it, the story was clearly intended to be
comical in a black way, an example of the strange behavior of people with strange
names. The story is told as one of silly people who kill themselves for trifles. Any
possibility of tragedy is skillfully prevented by several devices. There are the strange
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MONEY AS GIFT
Mcmq has peculiar traits as economists have known for a few centuries and
theologians have suspected for even longer. It waks well in the world of commerce
because none of its possessors' selves attaches to it once it is transferred. To the extent
that my of our person attaches to money, the less useful the particular money substance is as money.We want money to move, to be current, to mean as much to one
peym as to another. It is a virtue for money to be promiscuous and it may be that that
was why moralists of the middle ages had such a hard time with the idea of it, if not
with the thing itself. What makes money particularly suitable as money, however, is
wliat makes it generay unsuitable as a gift. It comes without any aspect of the giver's
person attached to it, No time was taken to think of an appropriate gift. No lines were
waited in, no traffic jams 'endured, no particularizing of gift to receiver was undertaken. Nor are we willing to credit givers with the time it took them to make the
giving, The clack starts running only once the donor consciously
~ o d e they
y
be@.IrS~pthe p m s s of giving.
'&amtion
cannot be supplied b;'giYing money in the form of a check. The
donbr's $@atarc cmh%seen to be as much an emblem of how little time the giver
wants to put into giving is a sign of prsionabtian. It is, after all, much easier to
write a ckeck than to go to the bank or teller michine to get cash. Moreovef, by virtue
bfthe &wk the donor has also'''gifted" that labor to the recipient w b must now go to
the
a d atwd in line' to deposit the c h d . This labor can be a labor of love if the
check is big enough. if g~ of money rue going to be made there is an undl&rstan&g
that abG certain mnmt a.cheak is the proper way to effect the transfer. But there
&n be no doubt that recipients are more likely to find a gift d $10 less risible if made
in m h rather than by check.
Ybt although we fael that little K any of our imer being, our nal selves, attaches to
gifts of mangy we also feel that money haS an extraordbq capacity to beer the
phypiioll excnscences of those that have touched it before it gets to our hands and by
those that will touch it 'after it has been in our haads. Money is magical, blackmagicfd, inthis respect It m$es the slough of orhas which is always rubbing off it
an8 &wingrboae that touch it without ever becoming clean for all the filth that leap
6om it. But chis is not inconsistent with o& Senge that maney is c m n t and promiscuous, &at k is meant to stay with no onk for very long. The main virtue of money is its
exemment in the broad sense
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been given as a gift and this is why when b e give money we usually do so in & f o m
of new bills. (A gift of new bills also indicates that special h e was devoted to the gift
since to obtain the bills a trip to the bank would have to have bem und~rtaken.)
Money is seldom an appropriate gift unless it moves down generational levels or
down status gradients. The employer can give the emplayee a Christmas bonus,
parents can gift their kids money as can aunts and uncles'their nieces and nephews. If
money moves up the status grades it is seldom-by way of gift. It then takes on the
trappings of tribute, taxes, or protection money. Medieval people understood this only
too well. A real risk was incurred anytime a gift went from low to high. It raised the
expectation that it would be made again oh every anniversary of the fmt giving, since
not to give under the same circumstances that had provoked the gift in the fwst place
would not be of neutral significance. It is one thing not to give at all, it is another to
give and then to cease giving. It would suggest displeasure or disapproval of a , ,
superior, a desire to distance oneself, and as such would be a hostile gesture, a show of
rebelliousness, that not giving would not have had if a gift had never been made
earlier. Gifts thus had ways of rather quickly Recoming mmdatory eGctions, of
becoming customs, which we note still can bear the sense of exaction as with "cl aring
customs." Gifts of the faithful to God, his saints, and his ministers here on earth
more complex although in some respects they can be subsumed into any of the b e e
categories we listed above: tribute, taxes, and protection. Somechurchmen were able
to complicate this picture, and not quite unconsciously, when they posed as humble
and poor servants of the faithful, as lower-status beneficiaries of higher-status contributors. We should say they did both; they played the lord when rh%y extracted tithes
from the poor, often rather indelicately, and they played the humble servant when they
cajoled benefactions fiom people they were willing to call beneafctors.
If gifts moving up the status grades mimicked the behavior of taxation, gifts
moving down the status grades mimicked the sociology and style of charity and alms.
We can thus observe that our nervousness about gifts of money is more than just a
function of such gifts being insufficiently individualized or inadequately time consuming in the making. Because gifts of money almost always go from those who have to
those who don't, from high status to low, from older established to younger
unestablished, they can have the look and feel of charity. A gift of money suggests that
the person to whom it is given needs everything, not just a particular thing, and as
such it has the capacity to insult in a different way from the latht insult implicit in
gifts in general. This is why the gift of money must'be so carefully limited to the
precise circumstances that normalize it and euphemize it. It is thus proper to give
money at key life-cycle events that show passage from tutelage to emancipation, at
times, that is, when all recognize that the recipient is young and unestablished, the
very purpose of the gift helping him or her make the transition to establishment.
Although this varies enormously depending on social class and ethnic identification,
gifts of money thus tend to be made at confirmations, graduations, and weddings. The
structural resemblance of gifts of money to charity helps legitimate for some the
practice of actually giving money to a charity instead of to the person who is the
subject of the occasion. For example, a common bar-mitzvah gift was to give to a
charity in the name and to the honor of the kid getting bar-mitzvahed. How was a
thirteen-year old supposed to understand or reply? Most mothers insisted on thank-you
notes from their reluctant sons and of one it is reported that he took vengeance by
writing the exact same thank-you note that he sent to everyone else: Dear Mr and Mrs
G-: Thank you very much for the $20 contribution to the Torah fund in my name. I
will put it to very good use. Sincerely yours, Bill M. Such gifts are clearly public
gestures of the giver to an audience that includes the kid's parents but not the kid at
all. The kid incun-ed no obligation to the donor, only the parents did, who conspired to
make the kid act as if a gift had been made to him. If the kid had any obligation in the
matter it was prior to the gift; it was the obligation to obey his parents or at least not to
embarrass them before their friends. Gifts of money can also be made at other times to
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of money, then, confirm 'mlations of dominance and inferiority, whether the
gift mcnres up as taxes and tribute: ar down as charity. They dao ptompt diffe~ntk i d s
-ofexpectations regarding recompense, If gifts of m&ey bad to be repaid k the same
kind as in the m e of gifts of durables witb dmbles and giks of c a m ~ ~ lwith
e s
cemmrmbles, it would be virtudly impossible to maintain a fiction that the gift was a
gift instead of a loan. Exchanges of comumables and durables are almost never
identical exchanges. There srse so many different types of g d s and foods; if T give
you a book and you buy me a book same time later you will not buy me the same
book. But money is money, a Bet of one member. It is thus that the requital of gifts of
money explicitly takes on the form of admissioxw and mnfhnati~nsof the status
differences that legitimated the gift of money in the first p k . Money gifts are not to
be &aid in the same specie. Receivers are to give thanks and display ptitude; they
app&

are to feel constrained to use the money "wisely," which is a euphemistic way of
saying that they should use it in a way that accords with the values or expectations of
the giver. Receivers often feel that such gifts oblige them to make similar gifts to
others situated as they were when and if they manage to get themselves situated as
their benefactor had been Children repay their parents by being generous to their own
children, the one-time student abroad repays the generosity showed him or her by
doing likewise to the nationals of that country when they are here and so on. In such a
way, even if the recipient understands vagllely h t money is indeed moving to requite
the initial obligation, i t f l does so in a way that rreaPanns the original gift as a gift
and not a loan and reconfirms the social diffmntiation that it helped constitute.

THE GIFT SHOP

Even where gifts of money might be d e s M by the recipient mdamdered acceptable by the setting, donors hre often unwilling to give it, preferring instead ts buy a
durable. Some recipients even self-deceive into thiaking they prefer the durible rather
than the money. I am hinting here at one small facet of the collection of practices that
s%noundwedding gifts. This is a rich area of practice with much local variation and so
I wish to restrict myself to one small point: the function of the gift shop. The taboo
against gifts of money drives the custom of the self-signatwedGIFT, those objects
that proclaim their status as gift. These are what a gift shop sells. They are the myriad
of items of minimal utility, usually slightly overdone even when bearing other signs of
TASTEFULNESS, and generally priced higher than the same thing can be found in a
non-gift shop. (The gift shop need not be an autonomous shop. General department
stores have a "gifts" section). Items often are d ~ e r y
or transparent as if to give them a
certain liminal quality. If the object purports to be something useful its use must be
severely limited.-Thus eating utensils and table settings bought for gifts are not
earmarked for daily use. They are to be SPECIAL, and as such are intended to stand in
some kind of constantly messaged and obvious symbolic relation to the occasion that
elicited them. They must bear the markings of a gift, that is, of something one would
never buy for oneself.
It may be that some people like to receive such things, but it is a fact that many
people prefer to give these things rather than things that we marked by evident utility.
We can suggest several reasons for the practice. The giver of a gift-shop gift is seldom
a close relative. Close kin can give mpncy or things mqe personal, like clothing. Giftshop p m a r e people who feel money gifts inappropijate and who are not intimate
, ,J
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enough with the recipient to select gifts that are truly personalized. They are often
people who are obliged to make a gift not because of any connection to the recipient
but by virtue of a relation to other family members or friends of the recipients. These
are not people, in other words, who are seeking intimacy with the recipients. They do
not want to enter into a cycle of exchange with them at all, but rather are continuing an
exchange cycle with, for instance, the recipient's parents. What they seek is a gift that
signals that they have fulfilled the social demands the occasion arguably obliged them
with, a gift that proclaims "We have fulfilled our obligation to buy a gift and we want
no return beyond a thank-you note that shows that you acknowledge we have discharged our obligation." Gift-shop gifts proclaim that they come with as few strings
attached as any gift possibly can. They are ritual artifacts, hence the preference for
objects of marginal utility, silvery or transparent. They are not to benefit the recipient
so much as to indicate the proper ritual behavior of the giver. The joke (a joke at least
to those familiar with the elaborate practices of cyclical gift exchanges of Melanesia
and New Guinea) is that these ritual objects end up being objects of one of the few
cyclical exchanges we modem Americans engage in: the regiving as gifts the gifts we
receive from gift shops, in an eternally recurring cycle, to others on their weddings,
graduations. or for the births of their kids. No shell necklaces for us, but an occasional
shell ashtray might pass from hand to closet to hand to closet to hand to closet and
never come to its final resting place.
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The interchange over the details of accelerated depreciation offers a useful backdrop
against which to consider a more general issue: the intellectual coherence of the tax expenditure budgets. The larger concept of tax expenditures was what motivated Kahn to
examine the "normalcy" of accelerated depreciation 13 years ago. And, to our eyes at
least, the issues raised by the concept are no less interesting today than they were in
1979.
The various tax expenditure budgets prepared in the legislative and executive
branches purport to carry out a straightforward task. They claim to identify those situations in which Congress has departed from the "normative," "normal," or "correct"
tax rule in a way that is equivalent to the appropriation of public funds. Or, as it is
sometimes put, they expose circumstances in which Congress has chosen to subsidize
certain activities indirectly, through the Internal Revenue Code.
Yet, the very statement of the task exposes its Achilles heel. It assumes the existence
of one true, "correct," "normative" rule of federal income taxation that should be
applied to any given transaction. The collection of all such rules stands as a kind of
Platonic Internal Revenue Code, an implicit reprimand to the flawed efforts of our mortal Congress.
We believe that questions of tax policy are more complicated than that. An ideal
Internal Revenue Code makes no more sense than an ideal Environmental Protection
Act or an ideal Penal Code. An income tax stands inside, not outside, the society that
enacts it.
The particular contours of our federal income tax serve to reaffirm public values that
are "normative" in every sense of the word except the one used by advocates of tax expenditure budgets. The disallowance of a deduction for illegal bribes confirms that we
think they are naughty. Similarly, the limitation on losses from wagering transactions
shows that we do not consider them to be an appropriate foundation for a career.
Conversely, the exclusion from income of tort recoveries is an expression of public
compassion. And our refusal to tax people when their neighbors help them move furniture, or (as some have suggested) when they enjoy a few moments of leisure, suggests a
shared sense of a private domain in which even the tax collector will respect people's
right to be left alone.
Experts can help to clarify the implications of one tax policy choice over another.
They can show how one choice favors one particular set of moral, political, or economic commitments over another. They can argue for greater consistency in the way
tensions among such commitments are resolved. They can estimate the differences
in the amount and distribution of revenues that would be collected under different
regimes. But, the ultimate choice must rest with the citizen and got the oracle.

The Choice Among Utopias
Let us describe a series of perspectives that are frequently presented concerning the
ideal nature of an income tax:
(I) For some observers of the tax scene, any tax that alters citizen behavior is terribly
unfortunate. Such observers decry any tax that alters individuals' economic incentives
from what they would have been in a world with no taxes and a perfect marketplace. They
would prefer that the government raise its revenues exclusively by taxing (a) activities
that generate negative externalities, and (b) goods for which the demand is entirely inelastic. Since no income tax can pretend to be nondistortional, such observers view all
income tax as tainted by a kind of "original sin."
(2) Other, more practically minded observers, worry that the taxes that would satisfy
perspective (1) would not generate enough revenues for the government to finance its
current level of operations. They believe that Nicholas Kaldor had it right almost 40
years ago, when he argued that the proper income tax system is what we now call a
consumption tax. Such observers are willing to accept the fact that a consumption tax
biases taxpayers' choice between labor and leisure. They console themselves with the
observation that at least a consumption tax avoids biasing the choice between savings
and current consumption.

(4) An\aolhcr trot coIdnnenbtod objects that a consumption tax that would satisfy
p e n w v e (2) ignome the new economic power teflwted in congereled, uncon~umcd,
nealy'acqiind w d t h . They cantard that all guch eamomic power rhuuld be reckoned
in the tax base, perhaps ae a pmxy for an (ideal) wealth tax. For such obwrvem, the
touchstom of income taxadon mu& be the sum of consumption and wealth accumulation what is c~mmmlyknown as H;aig-Simons income.
(4) Still other cmmentators find fault with the pure Haig-Simons approach end-d
under perspective (3). It would offend sueh conhentators' ticdons of privacy
to ttm citizens m unrealized asset appreciation and on imputed hicome iram services
or duoab1~goods. Or, at least, it would require a preposterous expenditme of administrative resources in an ultimately futile quest. These observers would prefer that we tax
H a @ - 5 b s income to the extent it is realized through market interactions.
(5) Yet another set of commentators finds fault with even the market-delimited, realization-qualified version of the Haig-Simons approacPi@suggested
by pempec€ive (4).
They believe that sueh an approach unacceptably distorts investor inmntives, leading
them to overconsume and undersave, to indulge in too much leisure and not enough
work, While they are in sympathy with the political vision that would allocate the tax
burden according to accumulating economic power, they favor qualificationsto that
vision whenever the cost to productive incentives appears to jeopardize economic
growth.
(6) Finally, one finds the United States Congress. It apparently believes that even the
approach dictated by perspective (5) would leave the American economy in the wrong
plak Not enough research and development, not enough low-income housing, not
enough money in the hands of working families with children, not enough money in
the hands of churches-and museums, too many renters and not enough homeowners,
etc., etc., etc.
If one is prone to depression, one can view the foregoing list of perspectives from (1)
to (6) as identifying a kind of linear decline. Each is one step further from the Garden
of Eden of distortion-free taxation. We view them differently. We prefer to see each
perspective as emphasizing different elements in a basket of normative values - efficiency (in the neoclassical economic sense), consumption/savings neutrality, privacy,
equity, administrabilits-charity,pragmatism, etc.
What is disturbing about the language of tax expenditures is its tone of moral absolutism. The tax expenditure budget is said to distinguish "normal" tax practice from
that which is deviant. Sometimes it is said to distinguish provisions that ;ae "normative" (?) from those that am (presumably) nonnormative (?!). This language is doubly
confusing. First, it suggests that provisions that fit within the implicit baselide of the
tax expenditure budget are-somehow pure, safe, and good. They should not be changed
because "neutral" principles have blessed them. Conversely, the language suggests
that provisions that fall outside the implicit baseline of the tax expenditure budget (tax
expenditures) are somehow corrupt, dangerous, and evil. They should be changed as
soon as possible to conform with the "neutral" position. lb flirt with them is to call
one's probity into question.
This is, of course, a bit of an overstatement. But, it captures the rhetorical direction
of the tax expenditure budget. And that rhetorical direction is grossly misleading. The
tax expenditure budget's conception of an appropriate tax base has no legitimate claim
to establishing the terms of political debate. It should not immunize provisions of the
code from political discussion, nor should it change the burden of justification for
_
others.
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The Illusion of Value-Free Precision - An Example
The reference point for construction of the tax expenditure budget is a measure of
taxable income that is close to position (4) above, with some variations. That may be
some people's Platonic Internal Revenue Code, but it is obviously not everyone's. The
choice among perspectives is a contestable, contingent, political decision. Thus, while
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Obfuscating the Debate - Another ExampIe
(e

In addition to this central conceptual flaw, tax expenditure budgets b v e ale m&tunate tendency to confuseby inviting an easy equation d "tax e-&&s?'
with d h c t
expenditures of federal dollars. Tax expenditures autumaticdly b e c q "subsi@es."
~
And central questions about the appropriate goah hr our American k c o k tax get lost
in the transition.
Consider the additional standard deductions available ta the blind a d to the elderly,
listed as tax expenditures by the Congressiohal Budget Office. How might it be maningful to speak of these deductions as "subsidies"? Surely they do not subsidize behavior
that Congress desires. We may be abk to make ourselves lwk ol&r or younger, but
dates of birth seem immutable. And sadistic though our elected representatives might
be, no one believes they want taxpayers to blind themselves.
No, in this context, the only conceivable way to think of the deductions as sub&!ies
is to emphasize that they show solicitude for a particular category of people - a Eorm
of weIfare expenditure through the Internal Revenue Code, ib be sure, t l ~ esolicitude
example, a
takes the form of a deduction against taxable income rather than that of,
refundable credit against taxes along the lines of t$e Earned Income Bm credit. Thus,
it is more symbolic than financial solicitude in the case of blind snd elderly people who
would have no taxable income even without the extra deductions. But, some would say,
that is precisely the point. The deductions are not only subsidiw but also nasty, upside-down subsidies that benefit the elderly and blind rich but not the elderly and bnd.
poor.
The pro1 rn with this line of argument is that it tempts us to snc& around t h q g h
the back door to reach a conclusion without codkmting the~contestdbkpremises
derlying that conclusion. In this context, the conclusion that the deductions an tu
expenditures might presume that under a "normative" income tax, all taxpayers Mnuld
receive the same "standard deduction." It might be ugdewtaod as a initial YWQ

bracket" in the progressive rate structure. But if that is so, why are not differences in
standard deduction (or in the rate structure itself) based on marital status just as objectionable? Such differences exist in current law, but are not listed in the tax expenditure
budget.
More directly, why isn't any standard deduction for nonitemized expenditures a tax
expenditure? Why isn't the existence of marginal rates below the highest marginal rate
a tax expenditure? What is the logic that protects a progressive rate structure from
being branded nonnormative?
The debate over progressive taxation continues to follow its uneasy course. Among
the defenses that seem to retain substantial support, however, are variants of the
"equal-sacrifice" position - the idea that the burdens of government should exact a
roughly equal sacrifice from each taxpayer. Such defenses turn out to be theoretically
difficult. It is easy to assume that any individual will experience a declining marginal
utility of income, as he or she moves from "necessities" to "luxuries." But, there is no
reason to think that different individuals will see marginal utility decline at the same
rate, or in the same pattern. And at some level, the interpersonal utility comparisons
implicit in the purest conception of "equal sacrifice" become meaningless.
But this defense of progressive taxation is willing to live with a somewhat less pure
concept of "equal sacrifice." It makes the social judgment that rich people can afford
to spare more of their next dollar of income than poor people can. Rather than measuring citizens' personal utility curves, the rate structure can be said to describe a social
judgment about what standardized hypothetical utility curve we are willing to attribute
to citizens for the purpose of allocating the tax burden.
Note something about this logic: it could equally well support arguments in favor of
certain forms of public direct expenditures on behalf of all poor people. Yet that fact
alone is iloi enough to lead tax expenditure budgets to include the low marginal rates
found in a progressive rate structure. We presume that is because one might plausibly
think it especially relevant in the tax context - a reason to lower an individual's tax
burden that might not be powerful enough to warrant the creation of a program of direct public expenditures.
This same logic, however, can also support the special deductions for the blind and
the elderly. Such deductions can be seen as rough adjustments to the standardized hypothetical utility curve - a crude recognition that those who are blind or aged must spend
more to meet their basic needs than young, sighted taxpayers must spend. Moreover,
one might plausibly think such a recognition to be especially relevant in the tax con..
text. A supporter of equal-sacrifice progressivity could plausibly support an adjustment
to the rate schedules of the blind and the elderly without necessarily feeling compelled
to support a direct expenditure program on their behalf.

Conclusion
Tax expenditure budgets divide all tax provisions into categories. One category comprises "pure tax" provisions that appear to serve no "nontax" goals. The deduction
allowed a business for paying a commission to a salesman may be a representative example. The other category comprises "pure subsidy" provisions that seem to serve
only nontax goals. The Earned Income Tax Credit, which subsidizes the wages of lowincome workers with children, may be a representative example. To the extent tax
provisions might arguably serve both tax and nontax goals, the function of the tax
expenditure budget is to decide which set of goals predominates.
Our point is that very few items fit neatly into one category or the other. Virtually all
provisions of the tax laws have elements that some individuals might consider independent of the "core" task of measuring a particular concept of "income." On the other
hand, since any income tax, no matter how defined, will influence citizen behavior, it
would be a strange tax system that pretended to ignore those effects. Those effects are
properly important considerations in determining which conception of income we
would like to use.
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We think democratic debate would be promoted if we knew how much additional
revenue could be gained by repealing each of the code provisions shown in the various
tax expenditure budgets. as well as who would bear the incidence of that additional revenue. We think democratic debate would also be promoted in precisely the same way.
however. if we knew how much additional revenue could be gained through a host of
changes to provisions that are not shown on the tax expenditure budgets. Most tax provisions. like most policy -judgments. are good only as long as their price tags are not
exorbitant. Here again, the tax expenditure budget hides that fact by suggesting that
certain features of the tax system are different in kind from others.
More generally. our critical view of tax expenditure budgets is pragmatic, not nihilistic. We do not believe that all arguments are equally good. or equally persuasive.
Indeed. the two of us often disagree between ourselves about whether a particular argument is persuasive or not. But we both believe strongly that the need to evaluate such
arguments on their ("normative") merits cannot be obviated by talismanic reference to
an "expert" understanding of one particularized vision of the "normal" or "ideal" tax
base.
We find it valuable to point out those provisions of the code that depart from what
one would expect to find if one's sole concern were measuring accumulations of wealth
during a taxable year. We also find it valuable to point out the different conceptions of
"consumption" that might underlie arguments for or against the allowance of a particular deduction. But in precisely the same way, we find it valuable to point out the
different conceptions of "privacy" or "family" or "charity" that might underlie arguments for or against other provisions of the code. Our tau laws respond to fundamental
questions about what values matter to us as a society. The tax expenditure budget presumes that some of us should be deemed to know the answers better than others.
Consider the question, "Should the National Zoo house panda bears?" If one were to
hold a public hearing on the matter, one could expect to hear a range of interesting arguments presented by citizens interested in issues ranging from urban planning to animal
rights, from budgetary policy to biological diversity. Yet. consider how you would react to a person who offered the following testimony:
1 am from the American Society of Zookeeping Experts. In my expert
opinion. and in the opinion of my fellow experts. 'normative zoos' are. by
definition, zoos that house no animals other than bears(!). Following the traditions of my discipline. I have accordingly engaged in substantial research into
the question whether panda bears are truly bears or merely raccoons. 1 report
to you today that they are raccoons. Accordingly, 1 have placed panda bears on
the Roster of Prohibited Animals.
Tax experts, like zookeeping experts, are important members of American society.
Their ideas should figure prominently in debates over national tax policy. The question
for us is whether tax expenditure budgets grounded in a contestable vision of tax policy
are ultimately any more valuable to such debate than a Roster of Prohibited Animals
grounded in an idiosyncratic vision of zookeeping.
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