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I F R O M  D E A N  L E H M A N  

@ER THE COURSE OF T'H& PAST YEAR, 
1 have been reflecting on the ways that 
lawyen are called upon to teach others 
about the law. I have noted how the very 
best lawyen &play a land of intellectual 
solidarity with their putative students, 
be they clients, judges, friends, or 
adversaries. 1 would like to use my 
message in this issue of Low Qudran~e 
Notes to say a few words about one 
situation when lawyers are most 
frequently called upon to teach: when 
they work with a young, less experienced 
colleague. 

Before I joined the Michigan faculty, 
1 spent four years practiung law with a 
small Washington, D.C., law firm. 
I worked during that period with about 
ten different partners. And today, when I 
try to remember them, my mind 
invariably retrieves scenes where I was 
being patiently mentored. 

1 ranember Ron Lewis talking through . 
the way he would order the issues in a 
negotiation. I remember Pat Lewis talking 
through the way she would frame a set of 
facts for a revenue agent. 1 remember 
Ralph Muoio talking through why it 
made sense to cut an argument from a 
brief that I had drafted. I believe that, if 
pressed, each of them would confess to 
two motives for those conversations. One 
motive was client service: they had all 
internalized the discipline of describing 
and defendmg their judgements before 
putting them into practice. But the 
second, independently sufficient motive, 
was a desire to help me learn my craft. 

In recent years, I have f~quently heard 
the concern that mentonng relatiomhps 
within firms are suffering a h d  of 
collateral damage. T am told that many 
corporate middle managers who hire 
lawyen are suffering from a truncated 

undervalues investment in long-term 
lawyer-client relationships. And, the 
argument goes, that undervaluation has 
made it less profitable for firm to invest 
in the development of young atorneys. 

While there is force to this concern, 
I thmk we must take care not to overstate it. 

1 do not believe that the parmen 1' 
worked with were choosing a particular 
work style k i  order to maxhke profits; 
1 think they would have spoken, with me 
in exactly the same way if we had been 
working on those projects pro bcmo. Nor 
do 1 believe my colleagues were always 'i 

trylng to maximize the quality of their 
immediate work product; I think they 
would have spoken with me in exactly 
the same way even if they had been 
morally certain that our conversations 
would not change the product at all. Nor 
do 1 believe they were investing in the 
long-term profitability of the firm; they 
knew that 1 would soon be leaving to 
become a law professor. 

I suspect that these lawyers simply 
could not have done their work in any 
other way They had, o k r  years of 
experience, come to know and expect a . 

recurring pleasure: seeing the spark of a 
new associatek d a w  comprehension. 

8 / The role of teacher was reflexive, a 
natural and automatic feature of their 
professional lives. \ 

Have things changed so much in the 
ten years since I left practice? Have the 
new financial pressures totally over- 
whelmed the pleasures of colleagueship? 
My conversations with our graduates give 
me the impression that the changes have 
been real but they have not been 
devastating; most of them still enjoy 
frequent chances to help a younger 
colleague learn his or her craft. As a 
teacher *uf future lawyers, I take great 
comfort from that impression. 

I do not believe that the partners 
I worked with were choosing a 

particular work style in order to 
maximize profits; I think they 

would have spoken with me in 
exactly the same way if we had 
been working on those projects 

pro bow. 



Building a 
legal system 

Students from the University of 
Michigan Law School are helping 

to rebuild the Cambodian legal 
system, destroyed by the 

Khmer Rouge beginning in 1975. 

Three studpnts already have spent three 
months an or king in Cambodia as part of 
the Law School's new Cambodian Law 
and Development Program and another 
team is working there this spring. The 
students are placed with groups such as 
Legal Aid of Cambodia, an organization 
that provides free legal assistance to 
Cambodia's rural poor. The students also 
work on specific projects, such as 
developing international law standards 
for national elections. 

The Cambodian Law and Development 
Program provides basic legal assistance 
through legal research and pro bono 
efforts. It is also developing and 
maintaining an inventory of legal work 
now being undertaken in Cambodia and 
is creating a collection of Cambodian 
legal resources and an archive of legal 
materials for scholars working on 
Cambodian law and development issues. 

Under the Khmer Rouge, libraries 

basic legal assistance in Cambodia as well 
as an opportunity to examine important 
legal questions relating to development. 
Hammer himself worked for three years 
in Cambodia helping to establish a public 
defender system. 

"The nation is undergoing a transition 
from a command to a market economy 
and the judicial system is undergoing a 
transition from a unitar). party structure 
to a model of checks and balaces," he 
explains. "The current government is the 
product of one of the most ambitious 
international peace keeping efforts ever 
undertaken." 

In addition to an emergng legal 
profession, Cambodia has a number of 
active human rights organizations, 
national development-oriented 
nongovemment organizations (NGOs) 
and international NGOs providing legal 
and economic de\lelopment assistance. 

were destroyed and ~ambodian  Astistant ~mfcssor qf Lnw PctcrJ. Hammer; dircctor 

:egislators, judges, lawyers and law of the Cnnil7odinn Lo\\* nnd Dc\lcloymclit Plngram, 
otctlincs opportuniticsfor Lnw School s t~idmts to rrofessors were Or lorced to flee wol-b on pmjccts involving Cambodia drlring n 

,e country. There are still fewer than rcccyt~o~dinfonnntinn session i n J a n ~ t a r ~  on ~ r n  
70 lawyers in Cambodia. Bonn Cnml7odia nnd relo ted ~ ~ l n g ~ - n n i s .  Hnmmcr- 

Accordine to Assistant ~rofessor of cxplnincd how strldcnts can work on prqjccts nt thc 

"This program builds on the Laur I 
I 

School's long tradition in international 
I ' 

law and in public senice," says Rob ! ~ 
Precht, director of the Office of Public 
Senice. "The pro bono component will i 1 

provide pragmatic assistance to groups 
working in Cambodia and afford a 
unique opportunity for law students to 
engage in development work and to 
obtain practical, supenised work 
experience." 

Several of the latv students who have I : traveled to Cambodia, working in public , 
defender offices in Kompong Cham, 1 i Battambong, and Siem Reap, note that 

0 

Aw peter H ~ ~ ~ ~ ~ ,  director of the new LO\%! School ofid also in Con~bod~n.  which is 
rchltilding its legal syston and go\rcnlmcnt aftcr the v-ogram, there is a desperate need for dc\lnstntion of tlic Khmer Rougc pc~iod. 111 tlic 

ever). effort toward improving the legal 
system counts. "We were able to meet 
with our clients and improve prison 
conditions in some cases," says Myriam 
Jaidi. "We talked to prison directors and 
were able to document prison conditions 
by photography. You also see the 1vay 

hackgmund, nt lcft, arc law studcnts h l y i n ~ n  Jnidi 
and Snrnh Kccch, nnd at right, Jason Blankcnsl~ir, 
~ v h o  worl:cd 111 Camhodin last s~cmmcc 

' 



Law School externs study, 
help build R R I F ~ Y ~  5~finth A ~ ~ c R  

people implement or don't implement 
the laws." 

"I was interested in international 
development in addition to law," notes 
Sarah Keech. "And now I'm really 
interested in Cambodia because of the 
opportunities for worlnng in both areas." 

"A common problem- faced by all 
the organizations working in 
Cambodia is a lack of access to even 
the most basic legal resources and 
research materials," says Virgnia 
Gordan, Assistant Dean for Graduate 
and International Programs. 
"Cambodia has been robbed of its 
libraries, books, and an entire 
generation of human wisdom and 
institutional experience. This new 
program will make our exceptional 
library resources available to a country 
profoundly lacking access to e17en the I 
most basic legal materials." 

TLVO other goals of the program are 
to create summer internships in 
Cambodia for law students and to 
sponsor conferences in Phnom Penh 
and Ann Arbor on Cambodian legal 
problems and development. 

"The pro bono component will 
provide pragmatic assistance 

to groups working in Cambodia 
and afford a unique opportunity 

for law students to engage 
in development work and 

to obtain practical, supervised 
work experience." 

Law School st~tdents doing atemships in So~rth "This beautiful and sordid country." 
Afnca during Fall Tenn take a break during a This is how Ben Coben, who has spent ~ weekened workshop in Salt Rock. From lefi arc: a deal of time in South lately, I 

Loren Francis, Blyon Geon, Ronetta Fagan, Ben 
Cohen, Robyn F a r .  A1 Manre,]ackie Paync. Emily describes the home of apartheid. 

I McCanhy and Beverb Blank. ProJesror David Cohen, who returned Just in time to 
Chambers is at rear receive his J.D. last December, and eight 

I 

1 other third-year Law School students 
I spent the Fall Term working in South 

Africa. They worked with a wide variety 
of organizations and firms. For example, 
one student worked with an organization 
advocating changes in policies relating to 
HIVIAIDS, two others with a firm that 
represents the African National Congress, 
the party of South African President 
Nelson Mandela, and another worked 
with an advocate who brought actions 
against police involved in torturing 
criminal suspects. The students report 
that their experiences have been rich, 
both in terms of legal education and in 
terms of cultural exposure. 

South Africa, after all, is emergng 
from a system of racial and class 
separation that was fossilized by the law 
of the land. That it has changed so greatly 
without civil war is a tribute to its leaders 
- President Mandela, the former convict, 
and Vice-President F.W de Klerk, who as 

I 
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president freed Man.dela - and the 
determination of its people that their 
beautilul country with its sordid past will 
not be wrent apart. 

The nine Law School students became 
a small part of the changes. Cohen, for 
example, who had helped to organize the 
externships, worked with the AIDS Law 
Project at the Centre for Applied Legal 
Studies and with Judge Edwin Cameron, 
chairman of the South Africa Law 
Commission's committee on HIVIAIDS. 
The incidence of HIV is at least ten times 
higher in South Africa than in the United 
States. Cohen had a chance to meet with 
many of the people working in the 
country on governmental policies relating 
to HI\! At the end of his stay, the Law 
Commission, chaired by the vice- 
president of the Constitutional Court, 
adopted a report recommending new 
policies on HIVIAIDS that Cohen had 
played a substantial role in drafting. 

Another extern, Jackie Payne, e-mailed 
about her work with the Gender Project 
of the Centre for Applied Legal Studies in 
Johannesburg, responded: "I am currently 
working with others on a project 
designed to liberate black women who 
marry under customary law from the 
status of a minor. Currently, when a 
black woman 'chooses' to marry under 
customary law, her husband becomes her 
guardian and she does not have the 
legal capacity to contract, acquire or 
alienate property, or sue in court (without 
her guardian there representing her 
interest). . . . 

"Many women's groups in South Africa 
want to find a constitutional way to 
change this. (It is very tricky here as there 
is a sincere desire to respect customs and 

the problem arises when customs clash 
with equality rights for women explicitly 
guaranteed in the new constitution.) I am 
currently working on a way to get the 
province I live in, Gauteng, to change the 
law at this level, which is a start. 

"I am also working on another project 
for the legislature - an assessment of the 
health needs ol rural women. The 
medical clinics are so inaccessible it is 
laughable to even pretend these women 
(or their children for that matter) are 
getting medical care." 

Added Bryan S. Geon, who worked 
with Lawyers for Human Rghts in 
Durban, and helped draft suggested 
changes for a bill on abortion then 
pending in the National Parliament: 

"Both the customary marriage question 
and the abortion issue have something in 
common to the extent that the 'new' 
South Africa is very much operating in 
two entirely separate spheres. On one 
level, very little has changed or will 
change in the near future in many rural 
areas. Until now, abortion has been illegal 
in South Africa, but having the right to an 
abortion will mean very little to someone 
who lives at least a day's walk from the 
nearest health worker, or who doesn't 
even h o w  about the law. For these 
women, the existence of the theoretical 
right is irrelevant. They will continue to 
go to a sangoma (an herbalist, or 
traditional healer) if they want abortions, 
or they will obtain unsanitary and 
dangerous abortions from unqualified 
people. However, for people living in the 
cities and townships, people who are 
relatively politically astute, the law will 
make a big difference 

"There is so much space between the 
tiers. That is the odd thing. I have been 
stluck by the vast contrast between the 
amazing infrastructure and flashy wealth 
of the formerly all-white areas and the 
equally amazing poverty of the rest of the 
country (only one-half of South Africans 
have running water) ." 

David Chambers, Wade H. McCree, 
Jr., Collegate Professor of Law, who 
oversaw the South African externship 
program, visited with the students for 17 
days in November. "It was good to be 
with them, to feel both their excitement 
and their frustrations at first hand, after 
nine weeks of exchangng messages by 
electronic mail," he says. 

Chambers met with the students in 
Johannesburg and held a weekend 
workshop with them outside of 
Johannesburg during which each student 
led a discussion on an issue that had 
arisen in his or her work. Chambers also 
traveled to externship placements 
elsewhere in the country. One evening in 
Johannesburg the group dined with 
George Bizos, a celebrated anti-apartheid 
attorney who represented Mandela at the 
Rivonia Treason Trial in the early 1960s 
and is still actively involved in human 
rights work. 

"He was a wonderful dinner pes t ,  
telling dozens of stories of his work over 
the years, with obvious pleasure but with 
little self-congratulation," Chambers says. 
"I think that the students felt as I did that 
we were privileged to be in the presence 
of an exceptionally able and decent man 
who had devoted his life to his beliefs. 
Bizos had accepted an invitation to 
dinner because two of the students, 
Emily McCarthy and Lauren Francis, had 
been working with him on one of the 
cases pending before the Truth and 
Reconciliation Commission." 

Chambers also visited the legal aid 
office in the town of Umtata, where Law 
School estern Robyn Fass was working 
with a woman imprisoned for having an 
aborion, a wrongfully dismissed 
employee, and many others. "Robyn has 
had a quite different experience from any 
of the other students, for she has been 
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whom other students we= worlong, b y  
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Law School s t~tdmts and their 
coach cclcbrate thcir second place 
finish in the National Association 
o f  Criminal Dcfcnsc Larvvers' 
Cathv Bmnctt National Criminal 
Trial Competition in November at 
San Antonio. The outing marked 
the first time that the Law School 
hasfielded a trial competition 
team. From lqft are: Andrav Wise. 
3L; Matt Colon, '96; Clinical 
Assistant ProJessor of Law and 
coach Andrea D. Lvon; Gabriella 
Celeste; '96; Emily Hughes, 3L; 
and Michelle Wilson, 2L. Professor 
of Law Samuel Gross rvas co-coach 
for the team. 

The case presented to them 
for competition involved a 
foreign-born man who fatally 
shot 3 countryman during a 
discussion of his wife's 
adulterous relationship with 
the other man. The accused 
faced charges of murder, 
felony murder and aggravated 
assault. The shooting t o ~ k  
place in the United States, but 
the question of whether 
cultural practices in the men's 
home country had played a 
role in the shooting was part 
of the trial. So was conflicting 
testimony over conclusions 
reached from results of the 

I - autopsy on the victim. 

Honors come home 
from 

first foray into 
trial competition 

The University of 
Michigan Law School's 
first venture into 
national student trial 
competition has brought 
home a second place win 
that carries with it an 
invitation to com~ete 

- all above and beyond the 
call of their regular duties - 
to beat out all but Hofstra 
University School of Law in 
the Cathy Bennett National 
Criminal Trial Competition 
sponsored by the National 
Association of Criminal 
Defense Lawyers. 

L 

again next year. A dozen teams participated 

An ecstatic team of Law in the competition, held last 

School students and their November in San Antonio, - 
coaches, Clinical Assistant lexas. 

Professor of Law Andrea Lyon "With the exception of 

and Professor of Law Samuel 
working with real clients, this 
was the best experience I've 

Gross, capped off weeks of had in my entire time at 
intensive work and practice 

Michigan," said team member 

2L. Team members developed 
long-term friendships as they 
worked together, said 
Gabriella Celeste, 3L and also 
a December 1996 graduate. 

Learning to work together, 
as practicing lawyers often do, 
was a major benefit of the 
competition, added Emily 
Hughes, 3L. Hughes was the 
understudy, or alternate, for 
the four-person team and had 
to know and be ready to take 
over any other member's role 
with little or no notice. 
During preparation, she 
developed strategies for what 
teammate Colon called "crazy 
crosses," unexpected cross 
examinations for which the 
team nonetheless had to be 
ready 

Team members, who vied 
for spots on the roster by 
competing in front of "judges" 
and then working through a 
second cut via video, worked 

The Law School students 
had to handle both defense 
and prosecution roles. With 
Wilson and Colon as 
prosecutors, Andrew Wise, 3L 
(who won top prize in the 
competition as Best Advocate), 
and Celeste played the role of 
prosecution witnesses. Wilson 
and Colon became defense 
witnesses when Wise and 
Celeste took over lead duties 
at the defense table. 

Competition rules allowed 
each side 90 minutes and 
each trial lasted three hours. 
The Law School team 
completed a grueling 
competition of five trials in 
two and one-half days on the 
way to earning its second 
place finish. 

To maximize the 
competition's educational 
value and provide students 

M~~~ l o l o n ,  who graduated in about seven hours each week 

December. "1 think our team with a and an 
jelled in a really phenomenal amount time On their Own. 

way," said Michelle Wilson, 
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with as much realism as 
possible, Lyon refrained from 
turning her own experienced 
hand to the team's trial 
preparation. Instead, she 
coached the students to 
develop their own theories of 
the case and prepare their 
own presentations. Her role 
was to advise and coach, not 
to script their trial 
presentation, she said. 

"That way they own it," she 
said of the case. "It's more like 
real laytvers do. They're able 
to change, absorb hits like 
those that occur in real trials. 
You never can memorize a 
cross examination." 

"Andrea was the main 
coach," said Gross. "I learned 
a lot working with her - she 
has amazing trial ex~erience 
- but working with these 
students was sheer joy. They 
are fantastic." 

The team's second place 
finish means that the Law 
School will be invited to 
compete in the Cathy Bennett 
Competition again nest 
year. Bennet, for whom the 
competition is named, was a 
pioneer in the development of 
jury selection techniques. She 
died sis years ago at age 41. 

The Law School team also 
has been asked to go up 
against 19 other schools in the 
ABA Criminal Trial 
Competition in Chicago in 
April. Liquita Lewis, 3L, is 
joining the team for the ABA 
competition to replace the 
departed Celeste and Colon. 
Hughes, the alternate for last 
fall's competition. will have a 
regular role and the team will 
compete at Chicago without 
an alternate. 

The UN and the Law - 
Czech Republic Ambassador to the 
United Nations Karel Kovanda, coil 
chats about the legal aspects o f  Unit 
Nations activities with some of the 
Law School1 inteinational law 
specialists during a visit to the Law 
School and the Llniversity1 Davidso~ 
Institute in October With Konfanda 
are, countcrclochw~ise/ro?n left: 
Professor q f  La~v]osC Alvarez; 
Jindrich Toman, Prqfcssor and 
Chairman q f  Slavic Languages and 
Literatures in the Ui1iversit?~3 
CoIlegc o f  Literature, Science and 
the Aits; Assistant Prqfessor o f  
Law hlichacl A. Hcllcr; \'irginia B. 
Gordan, '4ssistant Dean for 
international Programs; and Eric 
Stcin, Hcssel E. 17iitona Prqfessor 
Emeritus q f  Law 

Statesmanship - 
First-)'car la141 st~rdciits paint in thc statcs of the Unitcd Statcs in the parl:iilg lot at SOS Crisis Cmtcr 
in l'ysilniiti as p r t  q f  thc conzm~ciiity scrvicc portion q f  n o v  studflit orientation at thc opming of Fall 
Tcnn. In addition to scssions to acquaint new st~cdo~ts  wit11 Law Scl~ool/acult~: staff and programs 
arid pi-occdlorc, orioitatioii includcs an opportunit~lfor a d q  of ~loltcntar?~ scnicc ~vorlt at nine arca 
nonprofit scivicc programs ranging froin Hallitat /@I-  Humanity to tlic Ann Arbor Hungar Coalition 
and Timcfor Tots. 



Message - to graduates: 
Senior Day is a personal affair, a day the mirror that each group of graduates ~ced second in national trial compe- 'Let 's testify for self, family close friends and peers into and whispers what they hope tltlon in November (see story, page 8 ) ,  

classmates. It is a dav - marred only by to be. 3 past coordinator of the Asylum and 
I I 

9 the impending onus of final One hundred and ten graduates, J.D.'s Refugee Project. and a \rolunteer worker with Our lives examinations, a scheduling conflict that and LL.M.5, passed before that mirror in \nth death mw inmates in Alabama, was 
the best lavyers' minds have not yet been December, many with graduate Gabriella chosen by her graduating classmates to 
able to resolve - that may fade in Celeste's admonition, "Let's testify with speak from the podium for them. 
memory as years and accomplishments our lives," ringing in their ears. Celeste, a Despite setbacks and difficulties, she 
accumulate, but never loses its sheen as member of the Law School team that d ,  "we are a privileged group of 

A ccnto scctlon of mortal-lwartls dom~natcs thc 
sccnc as Dcan J c f f r q  S. Lchman, '81, addrcsscs 
grad~iatcs in Dcccml~cr in cemnonlcs at tlrc 
Micl~lgan Thcatrc in Ann Arbor 

Tlrc hl~chlgan Thcarrc marquct7 and a 
celebrating couple dcpartingfrom 
grad~tation cermonics capture the 
mibcrance of commencement in December 

Pro bono worlz, communitv involvement and 
having timeforfami!\l and voursclf make you a 

better lawyo; James E. and Sarah A. Degan 
Professor of Law TheodoreJ. St. Antoine, '54, 

the main commencement spcakel: tells graduates. 

people - and as a wise person once said, 
'To whom much is given, much is 
required."' The charge, she said, is "that 
we testify with our lives. Ensure that 
what we do is a testimony of our choices, 
a testimony of our values, a testimony of 
our hopes." 

"Let us use the law toward noble 
ends," she said. "Shape it so that justice 
may be realized, even for a moment - 
because it's in the collecti\~e power of 
those moments that the world is 
transformed." 

Theodore J. St. Antoine, James E. and 
Sarah A. Degan Professor of Law, faculty 
speaker for the day urged graduates - 
and brave law firms - to restore time to 
the legal profession for pro bono and 
community work. for "self and family'' 
and for "professional and civic 
contributions outside the law firm." Such 
moves will yield better job satisfaction 
and produce better lawyers, he said. 

Too often in recent years, bottom line 
orientations and long working hours have 
left neither time nor e n e r g  for civic 
in~rolvement. reading and contemplation, 

Bonnie Ti~ncricllo, J.D. '96, 
congr-atulatcs graduatc Pascalc 

Charlot qftcr conimcnccmcnt 
ccrcmonics in Dcccmbei: 

or family activities, he said. "The layrers 
who are still reveling in their profession 
in their '605, '70s, and even beyond are 
invariably persons who have spent a tour 
in government, or who have senred on a 
local school board or in some charity or 
foundation, or who have pursued some 
special cause having nothing to do with 
the profit motive." 

Other speakers included Dean Jeffrey 
2. Lehman and Kathleen Allen, President 
of the Law School Student Senate (LSSS). 
Returning to a theme that he has enlarged 
upon through much of the current year. 
Lehman noted how graduates "mill have 
countless occasions to interact ni th  
opposing counsel, l l t h  friends and 
acquaintances, with indillduals and 
groups who are curious about the law All 
nil1 gilre you opportunities to teach about 
the domain of your ex~ertise." 

LSSS President Allen noted that the 
graduates are the kind of people who 
always have chosen the more difficult and 
more challengng options - and 
succeeded at them. "\.I7e can't just do 
okay" she said. 





Symposium, banquet mark 20th anniversary of Juan Tienda's legacy 
Lawmakers in Washington and in 
legislatures across the country are 
demanding from our citizenry 
greater "individual responsibility," 
but just as important is the 
responsibility owed to society by 
its corporate citizens. 

At least that's the way that Martin R. 
Castro, J.D. '88, describes it. 

"In my ex~erience I have seen that 
there are two types of responsibility, 
voluntary and coerced, and within those 
two areas there are subgroups," says 
Castro, a partner with Baker & McKenzie 
in Chicago. "Under the voluntary type of 
responsibility there is altruistic and 
mercenary Altruists are those corporate 
citizens who take responsibility because it 
is the right thing to do and they do so in 
order to better society. Then, of course, 
there is the mercenary, where the 
corporate citizen takes positive action 
because it believes that it will benefit 
(as opposed to society as a whole) in the 
long run. But either way, the decision is 
made by the corporate entity of its 
own volition." 

LLThen there is the coerced form of 
responsibility where a corporate entity 
fears government intervention and 
regulation and takes action to head off a 
more onerous form of responsibility 
being imposed upon it," Castro said. 
citing the example of the entertainment 
industry's decision to install V-chips in 
television sets to control the violence that 
children are exposed to. He then spoke of 
actual regulation where the government 
steps in and regulates or prohibits 
conduct, thus imposing responsibility 
upon the corporate actor. 

At the time that Castro was explaining 
his ideas of corporate responsibility, he 
was practicing what he was preaching. 
He was serving as volunteer speaker1 
moderator for a panel discussion on 
corporate responsibility that was part of 
the Latino Law Students Association 
(LEA) symposium "Latinola Voices: 

Moving America Beyond the Black and 
White Binary," last October. The 
symposium accompanied the 
Association's annual Juan Luis Tienda 
Scholarship Banquet, at which Castro 
received the J.T. Canales Award, p e n  
annually in memory of one of the first 
Hispanic students to graduate from the 
Law School. Canales, an 1899 graduate, 
became a well-known Texas lawmaker 
and in the early 20th century pushed for 
investigation of alleged atrocities 
committed by the Texas Rangers. 

The Juan Tienda Scholarship of 
$1,000 went to Karen Phillips, a first-year 
student pursuing a joint J.D.M.B.A. 
degree; funding for the annual 
scholarship comes from the Henry J. 
Kaiser Family Foundation, Menlo Park, 
CA, and LLSA. LLSA's KingIChavezParks 
Professor Award went to Carlos Munoz, Jr., 
of the Department of Ethnic Studies at 
the University of California, Berkeley. 

Tienda "distinguished himself as a 
tireless advocate of the Latino 
community," according to LLSA. He 
was president of LLSA predecessor 
organization, La Raza Law Students 
Association, helped recruit minority law 
students, visited inmates at the nearby 
Milan Federal Correction Center and spent 
summers working with the Michigan 
Migrant Legal Assistance Project. 

Phillips, who graduated from the 
University of Chicago in 1989 with a 
degree in biology, plans to work in 
international community development 
after she gets her J.D.M.B.A. Before 
enrolling at the Law School, she worked 
for a law firm in Los Angeles and put in 
at least 20 hours a week as Director of 
the L.A. Street Project, a volunteer 
community service organization targeting 
the predominantly Hispanic residential 

stand for in the Latino community, 
particularly here in the Law School," said 
Phillips, who serves on the executive 
board of LLSA and is a member of the 
Law School's Minority Affairs Program. 

The presentation of the 1996 Juan 
Tienda Scholarship took on special 
poignancy because it was 20 years ago 
that Tienda had died in an automobile 
accident - on Aug. 19, 1976 - before 
he could begin his third and final year at 
the Law School. Arturo Nelson, J.D. '77, 
of Brownsville, Texas, recalled Tienda as 
"a good friend" and a leader of Hispanic 
and other students alike. 'Juan had 
grown up around farms, had traveled in 

communities surrounding downtown LOS Germany, loved hunting and fishing," 
Angeles. Tienda Scholarship committee he said. "He taught me how to fly fish, 
members "were specifically looking to introduced me to archery hunting, went 
gve the scholarship to somebody who pheasant hunting all the time." 
embodied what Juan Tienda came to After Tienda's death his fellow 

students wanted to memorialize him and 
"somebody came up with the idea of a 
banquet," said Bernie Garza, J.D. '79. 
"So we cooked it," Garza and Nelson 

chorussed. Beans, tamales, tacos. The 
cooks took over the Lawyers Club 
kitchen that first time. As for cleanup, 
"I don't think there was any concern 
about leftovers," said Garza. 

The culinary legacy continued this 
year, with a luncheon for s~mposium 
speakers of chile relleno casserole, flan, 
sopa de arroz, frijoles and other dishes - 
recipes courtesy of the family of LLSA 
Chairperson Ann Reyes-Schroeder, 2L. 

The package of s~mposium and 
banquet events included talks by Richard 
Delgado, the Charles Inglis Thomson 
Professor of Law at the University of 
Colorado; Rodolfo Acuria, Professor of 
Chicano Studies at California State 
University, Northridge; and Professor of 
Law Juan Perea of the University of 
Florida Law School. In panel discussions, 
groups wrestled with questions of 
corporate responsibility, media 
perception/access, language rights, 
political access and immigration. 

Left: Martin Castro, Esq., /.D. '58, and Irma 
EIder listen as Maria dc los Santos, left, malzes a 
point during a panel discussion on corporate 
responsibility that was part @f the Latino Law 
Students Association (LLSA) symposium 
"Latinola Voices: Moving America Bqvond the 
Black and White Binai?" at the Law School in 
Octol?el: Castro, who also received LL3A'sJ.T 
Canales Alumni Award. is a partner wit11 Balter 
t+ McKenzie in Chicago; Elder is owner/ 
president o f  Troy Ford and SaabJaguar q f  7iq: 
Mich.; and de 10s Santos is ussociatcd with 
DDC-I. Inc.. a computer software company 
in Phomiu. 

K c n o t e  spcalzer Richard Dclgado 

0 

Law 
Law 

School's new Poverty 
Program will reach 

out across Michigan 
In a win-win move that will offer Law 

School students hands-on educational 
opportunities in the poverty law field and 
will aid Michigan's dollar-strapped legal 
senices offices, the Law School is 
establishing a Poverty Law Program to 
reach out to a dozen legal senices field 
offices throughout the state. 

Federal funds for legal services 
programs have been shrinhng 
significantly in recent years while 
restrictions have increased over what 
federally funded legal senices programs 
can do. The new Poverty Law Program, 
funded through a two-year, $400,000 
Community Outreach Program grant 
from the University of Michigan, will 
support legal senices workers while 
simultaneously offering Law School 
students the chance to work on real legal 
senices cases and issues. 

"Through the work of staff attorneys, 
law faculty and students. the program 
will provide training, research support 
and technological resources to 12 legal 
senices field offices," according to 
Suellyn Scarnecchia, Associate Dean for 
Clinical Affairs. "The field offices provide 
direct legal representation to low income 
clients in the areas of family, housing and 
public benefits law. They are located 
throughout Michigan and senTe ever). 
county, with taro offices in Wayne 
County In addition, the program will 
directly represent individual clients in 
cases with broad implications for people 
living in poverty throughout the state, 
with special emphasis on the needs of 
women living in poverty" 

A Program Director and a Clinical 
Assistant Professor are being hired to run 
the new program. The Poverty Law 
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Program also will include a new 
seminar on Legal Issues of Women 
in Poverty 

Although the new program will 
prolide students with hands-on 
esperience, it is different from the h v  
School's clinical programs, explains 
Scarnecchia. "This is very clearly 
aimed at providing senice first, which 
is different," she says. "In our clinics 
we prioritize education, and senice is 
a result. This is part of the university's 
effort at community outreach." 

Scamecchia says she expects about 
eight students each semester to work 
on litigation and technical support 
like newsletters and the establishment 
of e-mail systems for legal services 
offices in the state. Another 10 
students will be able to work with the 
program in volunteer placements 
through the Office of Public Senice. 
Litigation will focus on cases whose 
issues go beyond those of an 
individual client and an individual 
field office. 

"Through the Poverty Law 
Program, we are setting a good 
example for our students and other 
law schools by stepping forward to 
help maintain the availability of 
quality legal services for the poor in 
Michigan," she says. 

Just one choice 

Ask any working attorney. You'll be 
told that the high drama of courtroom 
arguments may be the stuff of cinematic 
and televised la\+-)~ering, but in the real 
world of briefs and research it is only a 
tiny part of what most practicing 
attorneys do. Recently, this daily grist of 
the legal mill has been drawing greater 
attention from teachers and practitioners 
as people seek ways to avoid the costs 
and delays of full trials. The change 
brings with it a desire at this Law School 
and others to acquaint students with the 
skills that they will need as lawyers to 
work out non-trial solutions. 

Alternative Dispute Resolution (ADR) , 
some call this recently re-recognized 
realm. Arbitration. Mediation. 
Negotiation. As Federal Labor Relations 
Authority chairperson Phyllis N. Segal 
explained it to participants in a Law 
School workshop: "Essentially what all 
this is about is how we handle disputes in 
this society." 

Held in November and sponsored by 
the Law School's offices of Public Service 
and Student Affairs, Segal's workshop was 
called "Effective Lawyering: Alternatives 
to Litigation and Other 'Position-Based' 
Forms of Dispute Resolution." It 
concentrated on skills of negotiation 
and mediation. 

"Phyllis Segal draws on her wide 
rangng experience working in a large 
firm, a public interest organization and 
now in government to show students 
how ADR principles can enhance the 
effectiveness of lawyers in every type of 
practice," said Robert Precht, Director of 
the Law School's Office of Public Service. 
"Her vision of lawyers as problem solvers 
is especially attractive to Michigan 
students." 

Planned before California developer 
Thomas W Ford, J.D. '49, announced his 
gft to the Law School last summer to 
endow the Thomas W Ford Alternative 
Dispute Resolution Program. Segal's 
workshop reinforced the importance of 
Ford's donation to the Law School. 
Thanks to Ford's gift, the Law School will 
be one of the first in the United States to 
have a fully funded program designed to 
teach students how to work with the 
whole range of dispute settlement 
alternatives. 

Indeed, there are many reasons other 
than cost, speed and full court dockets 
for seeking solutions other than by trial. 

Phyllis N. Segal, chairperson o f  the Federal Labor 
Relations Authority disc~uscs one of the aerciscs 
in her ~vorkshop on "Effective Lawyering: 
Altmativcs to Litigation and Other 'Position- 
baed'  Fonns of Dispute Resolution," at thc La\+! 
School in Novcrnher: The studmts arc: Candice 
G m h c r g ,  I L; John Sicgnorino, 1 L; hlonica 
Agiilat; 3L; and Bi-~ice Fox, 1 L. 

or esample, Monica Aquilar, a third-year 
Law School student, notes that in her 
home country of Mesico she often has 
found that alternatives to trials offer 
practical ways of settling disputes among 
different countries with different legal 
systems. Another student, Pascale 
Charlot, says she expects to find the 
alternatives useful in evening the playing 
field between rich and poor. Both 
students participated in Segal's workshop 
at the Law School, where distortions 
caused by the litigation process itself also 
were identified as undercutting its 
usefulness in actually resolving disputes 
(as contrasted with deciding legal claims). 

"We're talking about alternate wags to 
settle disputes," Segal said. "I really want 
to break the mold that litigation is the 
norm and alternative dispute resolution is 
the alternative. . . In fact, litigation is not 
the norm. Many more lawsuits are filed 
than eIrer go to trial. [See "Going to Trial: 
A Rare Throw of the Die," by Professors 
cf Law Kent D. Syverud and Samuel R. 
Gross, page 74.1 Most often, the lawsuit 
itsclf sets in motion negotiation, or 
another route for finding a solution.'' 

Segal, a graduate of the University of 
Michigan and the Georgetown University 
Law Center, was named to her post in 

1994 by President Clinton. Her husband, 
Eli Segal, J.D. '67, was the Law School's 
commencement speaker in May 1993. 
He managed President Clinton's 1992 
presidential campaign and was the 
founder of the National Senice Initiative. 
Amencorps. 

Starting from the idea that litigation is 
"a \enT small component of what being a 
lawyer is all about," Phyllis Segal outlined 
dispute-settling steps ranging from 
negotiation, in which both parties 
voluntarily discuss the issues and seek a 
~roluntan agreement, to trial, in which 
both parties completely gve up power 
over the outcome. In between lie 
methods like arbitration, in which the 
arbitrator's decision is binding, and 
mediation, in which parties to a dispute 
negotiate with the aid of an impartial 
third party whose role is to help them 
find a voluntary agreement that 
masimizes their mutual gain. 

Like a good teacher, Segal used a 
mix of lecture/discussion and games/ 
simulations to present her workshop. In 
one esercise, a game called Win as h4uch 
as You Can, participants divided into 
groups of four and played 10 rounds of 
showing either an X or Y card. One group 
ran up an unusually high score, both 
collecti\rely and indi\idually, by agreeing 
that each of them would continually cast 

the same card as every other member of 
the group. 

Had one member of the group broken 
his agreement and played h ~ s  other card 
instead, he might have upped his oum 
score and lowered other players' final 
scores, though he also would have in~lted 
retaliaton and risked ruining his onm 
score as well as the others'. Honre~~er, the 
four had agreed that all of them nrould 
benefit by sticking to their agreement and 
devised a way to eliminate the possibility 
that anyone mould break anray. The pact 
meant that no single player \rould run 
away with an oven\7helming ~ictor). and 
that all players would share in the 
group's success. 

Segal compared the approach to a 
much higher stakes game: "That's called 
multilateral disam~ament," she said. 





Two from Law School win lSPia,d.@,~q F~IF ,O~~TS~,~~OS 1 3  

A University of Michigan 
La117 School student and a 
recent graduate have been 
chosen to receive prestigious 
Skadden Fellowships to 
pursue public interest work. 
This is the third year that 
Skadden Fellowships have 
been awarded to Law School 
students and the first year that 
fellowship winners will have 
placements in Michigan. 

The winners are Bonita l? 
Tenneriello, '96, and Steven 
H. Tobocman, who will 
graduate in May 

Tenneriello, curreqtly a 
clerk for U.S. District Judge 
John Feikens, J.D. '41 (a 
profile of Feikens appears on 
page 54), of the U.S. District 
r 

Court for the Eastern District 
of Michigan, mill use her 
Skadden Fellowship to work 
with the Michigan Migrant 
Legal Assistance Project. She 
mill pro~ide basic legal 
assistance to migrant and 
seasonal workers in Michigan. 

Tobocman will work with 
Michigan Legal Senices to 
provide legal help to organi- 
zations like the Mesican Town 
Comrnunity Development 
Corporation and the South- 
western Detroit Business 
Association, two community 
economic development 
corporations that are part of the 
Detroit Empowerment Zones. 

The Skadden Fellowships 
are sponsored by Skadden, 

Arps, Slate, Meagher & Flom 
through the Skadden 
Fellowship Foundation. The 
Foundation had been 
interested in funding a project 
in Detroit at the time that 
Tobocman's application 
arrived, said Susan Butler 
Plum, director of the Skadden 
Fellowship Foundation. Plum 
said that Tenneriello, who is 
fluent in Spanish as well as 
English, is a perfect match for 
working with migrant and 
seasonal workers in Michigan. 

"None of this would have 
been possible without Rob 
Precht [director of the Law 
School's Office of Public 
Senice] ," Plum said. She said 
that Precht and his staff 

/ Help For The Hunt - 
1 Susan Kalb Weinberg. J.D. '88, Director of the Law Schooli Ojfice of Career Services, makes a point during a "World of 
1 Law" program on job smrch skills. At left is Susan Guindi,].D. '90, Associate Diwctor of the Office of Public Scrvice, 

and at right is Robert Prccht, Director of the Public Sewice 0fficc.Job-hunting while a student and as a new graduate / can be a challmging, competitive business that donands the best ofsbills. The Office of Caner Services has been 
offering n n v  sen~iccs like e-mail and progran~s like "The World of Law" series to help students Itone the shills they 
need. \\kinberg told participants to tltinh ofthcir resume m ':your paid political announcement." Other advice: Kecp 
your resume simple in appearance and only a page or two long; tailor its content to what the potential employel. is 
seeking; Ire consistent in your style and correct in your spelling and grammar During Fall Teim, the "World of Law" 
series presented programs forfirst year law studmts on "Resumes and Pmfessional Correspondence," "Networking and 
lntervinving," "Guerrilla Tacticsfor Getting thc LegalJob of Your Dreams" and "The Legal Job Search." 

inform students a b o ~ ,  L l l L  

Skaddens and other public 
interest opportunities, help 
them secure sponsors, assist 
with applications and 
generally raise the profile of 
opportunities for public 
interest work among students 
and others at the Law School. 

She also praised Dean 
Jeffrey S. Lehman, a member 
of the Skadden Foundation 
board, both for helping to 
choose Skadden recipients 
from among the hundreds of 
applicants and for raising the 
profile of public interest work 
at the University of Michigan 
Law School. 

Plum said the Skadden 
Fellowships were launched 
eight years ago to: 

Celebrate the 40th 
anniversary of Skadden, Arps, 
Slate, Meagher & Flom 

Offset federal cutbacks in 
legal services support 

Find talented young 
attorneys for public interest 
work 

Set up opportunities for 
young attorneys to be 
mentored by luminaries 
among legal services 
attorneys. 

Twenty-five Skadden 
Fellowships are awarded each 
year from among hundreds of 
applicants. Applicants must 
secure agreement beforehand 
from a public interest sponsor 
to supervise them before they 
can apply. The Skadden 
Fellowship Foundation pays 
the recipient's salary, benefits 
and debt sen.ice on law 
school loans not covered by 
Low Income Protection Plans. 
Nearly all recipients renew for 
a second year. 
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In Progress - rT A c 

Gcorgctown University Law Center Professor Avcly \V Katz, right, who taught at 
thc Law School from 1986-94, discusses his in-progrcss papcr "Economic Ana!\lsis 

o j  the Guaranty Contract"for a Law and Economics \VorJzshop scssion in 
November: The worlzshop, organized by Professor of Law Menitt B. Fox, is part of  
the Law School? Scminar in Law and Economics and brings lcading scholarsfrotn 

throughout the countT to the Law School to present papers that they arc 
developing. Faculty membersjrom the Law Sckool and clsm~here at thc 

University and seminar students ask questions of pwsenters and may make 
~u~qes t ions .  Workshop spealzers this academic year camefrom Yale, Georgetown, 

the University of Chicago, Stanford, the University of California at Bcrlzclcy, 
Haward and Columbia as well as the University of Michigan Law School. 

Environmentally 
Speaking - 
Thirtcozth District Michigan 
Congrcsswon~an Lvnn Rivers. above, 
gcstures to emphasize hcr point 
during an appearancc at the Law 
School sponsored l7v the 
Environmental Law Socicty Rivers, 
a mernhcr of the House Science 
Committcc 14~lto earned a 100 pcrcont 
grade on her "Envimnmental Report 
Card "from the League of 
Conscwation Voters, l vm clcctcd to 
her sccond turn last fall. The Ann 
Arbor Dmocrat pre\~iowl~~ had 
scnled in thc Michigan House qf 
Reprcsentativcs and on thc Ann Arbor 
Board of Education. 

Looking Ahead - 
Clin~cal Assistant Pmfcssor (!{Law LanceJones dmonst~.atcs thc Law Lilvni?S 
computerized catalog svstcin during a Law School tour for s tudazts f~om thc Crni~w-sity 
Mcntorship Program. Thc tour; hcld in October to acquaint /IT-law students with thc Law 
School5 pcople andfaciliticr, incllldcd visits to thc Law Lillraly the Moot Court ROOTTI. 
Hutchins Hall and other locations. 



Entering 
class 
standards 

igh 
With a mean LSAT score a point higher than last year's entering class and 

despite a nationwide drop in applications to law schools, this year's crop of 
319 first-year students maintains the quality that is the traditional hallmark 
of the Law School's entering classes. "Our recruitment efforts, particularly 
the merit scholarship program, were successful in attracting some of the 
very best students applyng to elite law schools in the country," according to 
Assistant Dean and Director of Admissions Dennis J. Shields. 

"Nationwide, the number of applicants to law schools declined from over 
90,000 in 1991 to approximately 70,000 in 1996," Shields reported to the 
Law School's Committee of Visitors last fall. "Despite the substantial decrease 
in the size of the applicant pool, the Law School attracted very strong 
candidates for admission in 1996 and we are pleased to yeld an entering 
class with credentials comparable to preceding years." 

"The trend to smaller application volumes 
nationwide is emected to continue I A 

I 

for the next three to four years," 
Shields predicted. "This means there 
will be fierce competition for the 
best applicants among the handful 
of elite law schools. The Law School 
fared well in the competition this 
year. Our success is heartening and 
a tribute to the strength of the 
reputation of the school and its 
alumni. " 

A snapshot: 
the Class of 1999 



SOME MEMBERS OF THE CLASS OF F - - - ,  - -i ! ~d 'k 
Numbcrs like those in t71e 

accompanying chart only hint at the 
versonc~lities o f  students who come to 
the Universitv o f  Michigan Law School. 
To get to know thc people behind these 
nuntbers is to get to know exciting 
and excited men and women whose 
experiences, goals and abilities enrich 
Law School iije and bode well for the 
future of the legal profession. Let us 
introduce you to a few of them: 

Jim Birge, Indianapolis, IN 

The fourth generation of his family to 
attend the University of Michigan Law 
School, Jim Birge spent the year after his 
graduation from Hanard University 
trylng to decide if he wanted to become a 
physician or a lawyer. He studied in a 
pre-med program and at the same time 
applied to law school. 

The sampler year ylelded an answer. 
"I came to the conclusion that I am 
interested in health care, but the policy 
and legal issues fascinate me more than 
the actual practice," he says. In fact, he 
may have found the ideal combination 
here at the Law School and the University 
of Michigan. 

"I'm currently thinking about doing a 
joint program with the School of Public 
Health," he said. He explained that the 
program that entices him is the four-year 
Law SchooVSchool of Public Health 
curriculum that leads to a joint 
J.D.N.H.S.A. (Masters in Health Senices 
Administration) degree. The Law School, 
in its turn, has recognized the value of his 

interdisciplinary aspirations by making 
him a Darrow Scholar. 

Meanwhile, Birge is glad to be 
follouing in his family's footsteps and 
says that, like them, he well may return 
to his native Indianapolis to practice. 
"My father, my grandfather and my great- 
grandfather all nrent here and had 
wonderful experiences," he says. His 
father, Jonathan L. Birge, J.D. '66, 
practices with Bingham, Summers, Mrelsh 
Sr Spillman in Indianapolis. His maternal 
grandfather, Shubrick. T. Kothe, J.D. '47, 
retired a few years ago from Kothe 
Claycombe & Kortepeter, the 
Indianapolis firm founded by Kothe's 
father, Herman \A! Kothe, who had 
graduated from the Law School in 1910. 

Birge didn't wait long to start legal 
studies after his dip into pl-e-med. "I'm n 
summer starter and I thought the 
summer start for me was wonderf~ll. We 

Robert A. Sullivan Professor of Law, and 
his Property teacher, A.W Brian Simpson, 
Charles F: and Edith J .  Clyne Professor of 
Law, for getting him and his fellow 
summer starters off on the right track. 
Take White's Contracts, for instance: "It 
was a very challengng course" - you 
can almost see the nods of agreement 
from anyone who has studied under 
Lt7hite - "but 1 got a lot out of it. It 
really was a terrific experience for 
elTer>.one who took his course. It w7as 
absolutely incredible. 

"Not only were the professors 
uronderful this summer, but Professor 
White has also been an incredible asset in 
the Fall Term for students looking for 
opportunities this summer and beyond." 

are an extremely close group." He praised 
his Contracts te~cher,  James J. White, 



Darnali Childress, Detroit, MI 

"It's really great to be a summer 
starter," enthuses Damaii Childress. "I 
requested it. It was a really great way to 
ease into law school." 

Sure was. Not just because classes in 
Contracts and in Property and 
participation in the Law School's launch 
of its new Legal Practice Program offered 
a slightly less than full immersion. But 
also because she started with her aunt, 
Tracey Wheeler, as a fellow student and 
soon met another summer starter, Saura 
Sahu, cvhom she married Dec. 28. 

"I've got a built-in study partner," she 
quipped during a chat in January. 

Deciding to come to law school didn't 
come so quickly for Childress, however. 
She had planned a career in business after 
graduating from Florida A&M University 
in 1994 and worked for two years with 
NationsBank in Charlotte, NC. But her 
experience as a global corporate financial 
analyst doing a credit/financial analysis 
training program and health care analyses 
convinced her that she wanted to widen 
her options. "I was strictly headed for a 
business career," she says. "It was a great 
learning experience, but I discovered that 
it was something I didn't want to do 
long-term." 

"I was debating between law school 
and business," she explains. Law won out 
for the Darrow Scholar. "I just thought 
about all the different ways that I could 
use a J.D. I could work with a law firm, 
do corporate law or banking law. Or I 
could do public interest work, like 
working with children on child abuse 
and neglect. There seemed to be so many 
avenues that were open." 

Childress' growing interest in child 
advocacy and "issues of education and 
how the law affects it" drew her to legal 
studies. She had seen the need for 
educational access as a volunteer reading 
tutor for elementary school children in 
Charlotte, where she also had organized 
outdoor trips for youngsters for the Sierra 
Club's Inner City Outings program. "A lot 

Damali Childrcss 

of these kids had never been out of the 
city," she says. "We'd take hikes in the 
mountains. Once we took a week and 
went tent camping." 

"I'm interested in education issues of 
equal access and funding," she says. 
"Most of the issues that are being tried 
today are constitutional issues, 14th 
Amendment issues. " 

It was the chance to follow up on 
those interests and the Law School's 
response to her application that drew her 
to Michigan. She had grown up in Detroit 
and Cleveland, and "I really wanted to 
come to Michigan," she says. "I really 
liked the Child Advocacy program, and I 
really liked Michigan's recruiting. I got a 
lot of information about student 
organizations and about clinics. I felt that 
Michigan was really interested in the 
people it had accepted." 

The Law School's Family Law Project, 
a student-run program in which 
Childress is a student attorney, attracted 
her, she says. She also works as a research 
assistant with the Michigan Child Welfare 
Law Resource Center, which was 
established at the Law School last year 
with Kellogg Foundation funds to help 
attorneys research child protection and 
foster care issues. In addition, Childress is 
a volunteer reading tutor at a public 
elementary school in Ann Arbor. 

Elliot Regenstein, Ithaca, NY 

Elliot Regenstein, 23, looks back on 
his two years of work with the New York 
City Parks Department with the kind of 
fondness that he expects to propel him 
into public administration work after he 
graduates from Law School. 

Regenstein worked first on the 
Commissioner of Parks' staff, then as 
chief of staff for the First Deputy 
Commissioner. The work was "a very 
tangble and physical thing, and I liked it 
a lot," says the Columbia University 
graduate in history who covered sports 
and wrote a column for four years for the 
Dailv Spectator, the student newspaper at 
Columbia. "When somebody complained 
about a park you'd follow up on the 
complaint and go out and look at it." 

The experience transformed his 
perception of lawyers and convinced him 
to go to law school. As an undergraduate, 
he says, "I specifically didn't want to go to 
law school, but in city government most 
of the people I worked with were 
lawyers, and they were extremely smart, 
talented people" committed to fashioning 
a parks system that answered people's 
needs. The experience he acquired and 
the camaraderie that he developed with 
his superiors and colleagues convinced 
him to enter law school. 

A Darrow Scholar at the Law School, 
Regenstein comes from an academic 
background. His father, Joe, is a Professor 
of Food Science at Cornell University; 
his mother, Came, an administrator at 
Comell, is a former high school language 
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Carolyn Russell, 
Mount Pleasant, SC 

teacher; and his younger brother, Scott, is 
a senior majoring in statistics at Cornell. 

Regenstein plans to sample work as a 
judicial clerk and in a law firm, hut 
expects finally to settle on a career in 
public administration. He likes the nitty 
qritty of tackling problems and devising 
solutions and embraces the idea of 
making things better than he found them. 
"I know you can't change the whole 
world, but you can take a piece and work 
on it," he says. 

Practicing what he preaches, he serves 
as treasurer for the Office of Public 
Sendce's Public Interest Group, where he 
is proud of being able to streamline 
reimbursement procedures. He uses the 
same approach he used at the New York 
City Parks Department: keeping the 
"client" in the front of his thinking. 

"I don't mind standing on the corner 
waiting an hour for someone," he says, 
"but I can't stand having them wait an 
hour for me. You have to treat other 
people's time as valuable." 

As happens with so many important 
choices, Carolyn Russell made her 
decision to enroll at the Law School while 
she was doing something else. 

She had been studylng the travel 
diaries of early 19th century South 
Carolinian Harriot Horry, whose mother, 
Eliza Pinckney, had introduced indigo to 
the colony A faculty member at the 
College of Charleston at the time, Russell 
had been poring over Horry's travelogues 
with the idea of writing about them. "I sat 
down to write the book proposal - I sat 
down at 9 a.m. and got up at 5 p.m. - 
and I just knew I was going to go to law 
school," she recalls. 

Actually, her apparently impromptu 
decision had been incubating for some 
time, she confesses in retrospect. She had 
been an English major at Pomona 
College, where she got her bachelor's 
degree in 1983. After working in Boston 
for three years, first with the publisher 
Little, Brown and then with a 
management consulting firm, she 
received her master's and Ph.D. in English 
from the University of Chicago, where 
she often prourled through the law library 

researching her dissertation on confession 
and guilt. During her seven years at 
Chicago she also worked as a part-time 
secretary at the law firm Latham & 
Watkins. Then she was in her third year 
on the faculty of the College of 

L, 

Charleston, the oldest municipal college 
in the United States and now the states 
liberal arts college. 

"For a long time it was at the back of 
my mind," she says of her decision to go 
to law school. "It was a process that I 
wasn't fully aware of. I'd been interested 
in the law, in the legal system and what 
underlies it, in cultural concepts of right 
and wrong." 

She also had been teaching full-time or 
part-time for a decade and felt the urge to 
do something different. "It was time for a 
change," she says. "This was both a 
movement toward the law and away from 
the academic world." 

The University of Michigan 
School attracted her for its high standing 
among law schools and for its 
midwestern location - she grew up 
70 miles south of Portland. OR. but her . , 

parents had moved to Cle\~eland, OH, 



B R I E F S  

Bill S h c r r r l r t r l  

during her first year at Pomona. Mostly, 
however, she was drawn to "the diversity 
of its teaching and its facult):" 

The Law School responded by naming 
her a Darrotv Scholar. And her 
expectations of a diverse teaching 
approach have been more than met, she 
reports. During the Fall Term she studied 
under two faculty members with 
doctorates in philosophy (Heidi Li 
Feldman and Donald H. Regan) and a 
law professor with a doctorate in English 
(i4'illiam I. Miller); this term she is taking 
classes taught by a Law School faculty 
member with a doctorate in history 
(Thomas A. Green) and another with a 
doctorate in economics (Peter Hammer). 

Russell says she misses teaching and 
the teacher's contact with students, but 
she shifted easily from being a teacher to 
being a student. Her switch from teacher's 
briefcase to student's backpack brought 
one hefty revelation, however: "I 
weighed the books Z needed for my - 
classes. Twenty-two pounds of books." 

"I love it," she says of the Law School. 
"My first class was in torts. I walked out 
of class, telephoned a friend, and said 
'I love this."' 

William Shennan, Mentor, OH 

Bill Sherman had a very special party 
to attend following his first term of Law 
School finals. It was held in Washington, 
D.C., on Jan. 20 for thousands of people 
to celebrate the presidential inauguration. 
He was a special kind of guest, too, 
having worked on the ClintonIGore 
campaign and sening as a political 
appointee during the first Clinton 
Administration. 

Following his 1990 graduation from 
\Vesleyan University in Connecticut, 
where he majored in government with a 
concentration in American politics, 
Sherman worked for ICE Incorporated, 
an environmental policy consulting firm 
doing contract work for the Environmental 
Protection Agency and other government 
agencies. While there, he helped write 
regulations to implement the Oil 
Pollution Act of 1990. 

He then decided to work on the 1992 
Clinton/Gore campaign, serving 
as a lead advance staffer, managing a tearll 
of about a dozen other campaign 

staff and lots of volunteers. "I worked for 
A1 Gore and sometimes for Bill 
Clinton, setting up campaign events in 
cities across the country I had 
left college for a year to work on the 
Dukakis campaign, so 1 wanted to 
join up again when 1992 came around," 
he says. 

Following his efforts on the 
Presidential Inaugural Committee, 
Sherman worked as special assistant 
to Secretary Bruce Babbitt of the 
Interior Department until beginning Law 
School last fall. While at Interior, he 
developed policy and communications 
strateges for natural resource conservation 
and coordinated Department of Interior 
bureaus on the U.S./Mexico border. 
Sherman also worked with the U.S. Fish 
and Wildlife Senice to develop a 
curriculum for a national conservation 
education and training center. 

He chose the Law School because the 
people he knew who had attended the 
Uniiersity of Michigan for their legal 
education "had nothing but good things 
to say about it," he explains. Sherman, 
who is in a joint program leading to 
degrees from the Law School and the 
School of Natural Resources and 
Environment, adds that "the dual degree 
program was also very attractive." 

He is interested in environmental law 
and plans to take advantage of the 
Environmental Law Clinic and related 
course offerings. In the little free time that 
he has, Sherman is taking guitar lessons 
and helped arrange a visit from 
Representative Lynn fivers (see p. 17) to 
talk to students about environmental 
issues. "For the most part, I've enjoyed 
it," he says of his first year, and, as a 
member of the class of 1999, he'll 
finish just in time for the next presidential 
campaign. 
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A shrinking role for paper at the Law Library 
The Law Library is relyng 

less on paper and more on 
microforms and cooperation 
with other libraries as staff 
members keep up with 
growing, changng demands 
and implement the long-range 
plan that the Library Advisory 
Committee adopted in 199 1. 

Progress on the plan, 
called "Preservation in 
Context" (PIC), has been so 
considerable that "one of my 
big jobs this year will be to 
work with the Library staff 
and the Library Advisory 
Committee to write a new 
long range plan, since we've 
reached so many of the PIC 
goals," says Library Director 
Margaret A. Leary. 

Speaking at a Law Library 
Celebration lunch last fall, 
Leary outlined the changes 
that have occurred since 
"Preservation in Contest" was 
written in 1989-90. Here are 
some highlights: 

The use of microforms has 
cut the percentage of Law 
Library holdings on paper 
from 81 percent in 1989-90 to 
77 percent in 1996. 
"Basically," says Leary, "we 
withdrew enough paper 
volumes to empty the shelves 
of one level of the Legal 
Research stacks, and acquired 

in microform the equivalent of 
paper volumes which would 
have filled two levels in the 
Legal Research stacks." 

At the same time, the 
growth in the number of 
microform volumes has far 
outstripped growth in paper 
volumes; microform volumes 
increased 44 percent, while 
overall holdings increased 
1 1 percent. 

Rare book storage and 
display facilities increased 
with construction and 
opening of the Joseph and 
Edythe Jackier Rare Book 
Room, with space for about 
5,000 volumes. 

Circulation Department 
space has been re-arranged to 
store more microforms. The 
number of microforms has 
nearly doubled, from 560.000 
pieces to more than 1 million. 

Fire exits, sprinklers, alarms 
and signs have been installed 
to bring the Legal Research 
Building Stacks up to current 
codes. Legal Research shelves 
and books also have been 
cleaned to remove the dust 
from construction. 

More than 500,000 records 
have been put into Lexcalibur, 
the Law Library's online 
catalog. 

Hours of searching on Leis  
and Westlaw have doubled. 

Operating costs rose 27 
percent, an increase that Leary 
says is "primarily due to 
increased use of computers 
and the software to run them, 
networks to connect them, 
and associated maintenance 
on all three elements." A 
92 million endonment from 
the estate of Kenneth T. and 
Marion L. Johnson will help 

pay these costs. 
The number of documents 

delivered by Phone Page to 
faculty offices rose 16 percent; 
Reference Desk queries rose 
63 percent; and Inter-Library 
Loan volume increased 
31 percent. 

"The interdisciplinary 
approach of the faculty, and 
the inability of the Law 
Library to collect everything 
our students and faculty need 
is reflected in our increasing 
reliance on other libraries," 
Leary says. 

"For example, five years 
ago we met 76 percent of 
Phone Page requests from our 
own collection; but last year 
we got only 60 percent from 
our library Five years ago we 
borrowed 769 items from 
other libraries; last year we 
borrowed 1,476." 

A Justice and Her 
Clerks - 
U.S. Supreme Cout-t Justice Sandra 
Day O'Connor sltarcs a moment with 
hvo of herformer clcrhs, visiting 
faatlty member Gail Agra~val and 
Associate Dean Kcnt Swcntd, '81, 
during a wccptionfor O'Connor at the 
Law School in December O'Connor 
was commencmcnt spcalzcr and 
received an honoran, degme at the 
University of Michigan 
commmcmcnt in Dccmber 
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U-M awards honorary degree to John H. Pickering, J.D. '40 

Honors and awards hang 
from the name of John H. 
Pickering, J.D. '40, like a 
hero's medals: last Dec. 15 an 
honoran doctor of laws from 
the LJniversity of Michigan; 
the Bar Association of the 
District of Columbia's Lanyer 
of the Year, an-arded Dec. 7; 
the National Center for State 
Courts' Paul C. Reardon 
Award for Outstanding Srnice 
to the Cause of Justice in 
1994; the Allies for Justice 
Award from the National 
Lesbian and Gay Law 
Association in 1994; the Fifty 
Year Award of the Fellows of 
the American Bar Foundation 
in 1993; and the NAACP 
Legal Defense and Educational 
Fund's Pro Bono A~vard in 1990. 

The honor that Pickering 
prizes most, holyever, is the 
one that goes to others: the 
Pickering Scholarship that his 
firm, \i7ilmer, Cutler & 
Pickering, established in his 
name in 1994. The 
scholarship prolides annual 
tuition for one University of 
Michigan Law School student 
each year - 131th the proviso 
that Pickering requested - 
that the recipient commit at 
least 10 percent of his or her 
future professional senice to 
pro bono or public senice 
work. 

Pickering always has asked 
his lawyers to devote 10 
percent of their time to pro 
bono work. That policjl has 
continued as \i7ilmer, Cutler 

& Pickering, headquartered in 
Washington, D.C., has grown 
to have more than 250 
attorneys in many parts of 
the world. 

"That is a tradition we have 
tried to carry on," Pickering 
told the District of Columbia 
Bar Report in 1994. "When I 
was president of the Bar 
[1979-801, one of the things 
that was important to me was 
improved access to the legal 
system for all segments of our 
society That's something that 
is still important to me today" 

"How is that message 
conveyed to young attorneys 
who join the firm7" he was 
asked. 

"Well, very simply," 
Pickering answered with 
typical straightforwardness. "I 
bring them in, sit them down, 
and talk to them about it. We 
talk about the culture of the 
firm and the importance of 
looking beyond the next 
billable hour. I think our 10 
percent commitment to public 
senice is a policy that many 
of our young lawyers find 
very attractive." 

Currently chairman of the 
American Bar Association's 
Senior Lawyers Division, 
Pickering has practiced law in 

Washington, D.C., since 1946. 
He was one of the founders of 
Wilmer, Cutler & Pickering 
in 1962. 

Pickering reflects "our 
brightest aspirations," Dean 
Jeffrey S. Lehman said in 
introducing Pickering at a Law 
School reception before he 
received his honorary degree. 
He is "a wonderful symbol of 
the University of Michigan 
Law School in virtually all 
aspects of the profession." 

"Nothing in my professional 
life has given me more 
pleasure than the ability to 
pay back to this institution 
some of what it gave to me," 
Pickering responded. 

Pickering was a member of 
the Law School Fund 
organizing committee in 1960 
and was an initial member of 
the Law School's Committee 
of Visitors in 1962. He 
chaired the committee that 
raised funds for the 
underground Alene and Allan 
E Smith addition to the Law 
Library (1973-81), was a 
DeRoy Fellow in 1984 and 
delivered the Law School's 
commencement address 
in 1992. 

"I have had a fine and bully 
time myself," he told the 1992 
graduates. "I wish you all 
success and happiness, and I 
charge you to do your part to 
advance the lofty goals of our 
profession. Go with a passion 
for justice - go with a 
dedication to work for the 
public good." 

Pickering, who clerked for 
U.S. Supreme Court Justice 
Frank Murphy from 194 1-43, 
quickly learned the highs and 

lows of practicing law in 
Washington when he returned 
there alter U.S. Navy senice. 
The first case that he argued 
was before the U.S. Supreme 
Court. A week later, he was 
defense attorney in a traffic 
case. But let him tell i t ,  as he 
did as the first subject in the 
District of Columbia Bar 
Report's "Legends in the Law" 
series: 

"That was in 1946. I'd iust 
been mustered out of the 
Navy, and in those days when 
the Supreme Court needed to 
appoint counsel for an 
indigent they would use 
former law clerks. One 
Saturday afternoon my phone 
rang at home, and the deputy 
clerk said, 'John, the Court 
would like to appoint you to 
represent the defendant in a 
mail fraud case. Do you 
agree?' Well, I couldn't have 
said no even if I'd wanted to. 
So I ar'gued my first case in 
the Supreme Court. 

"I was brought back to 
earth the following week. My 
second court appearance was 
a traffic case in the old 
municipal court. I defended a 
chauffeur on a change of lane 
violation - and I lost." 

Pickering was one of four 
recipients of honorary degrees 
at the University of Michigan's 
December commencement. 
The other recipients were: 
U.S. Supreme Court Justice 
Sandra Day OIConnor, who 
also delivered the 
commencement address; film- 
maker Robert Altman; and 
astronomer Vera Rubin, of the 
Department of Terrestrial 
Magnetism, Carnegie 
Institution, Washington, D.C. 



S P E C I A L  F E A T U R E  

There are values deep in the 
institution that I share that I 

think need to be nurtured and 
brought back to the surface. 

I would like to do that. I think 
that this is an institution that 

has a great chance to be greater 
than it is and I would like to 

help do that. 

After 2 1 years on the faculty of the 
Law School, seven of them as Dean, 
Lee C. Bollinger has returned to the 
University of Michigan as the school's 
12 th President. Unanimously chosen 
by the Board of Regents on election 
day in November, Bollinger and the 
other three finalists undenvent an 
unprecedented public examination 
before the Regents made their decision 
(see essay by Dean Jeffrey S. Lehman, 
page 30). Bollinger, who left h4ichigan 
in 1994 to become Provost at 
Dartmouth College, returned to 

University of Michigan Board of Regents 
on Nol7. 12. "And, as the years of our 
collective senrice to this great University 
roll by, this abiding affection we all share 
should be our bond and the source of our 
decisions and of our treatment of each 
other." 

"Lee is going to be a superb President," 
says Jeffrey S. Lehman, '81, Bollinger's 
successor as Dean of the Law School and 
chair of the Presidential Search Ad\isor)? 
Committee that nominated Bollinger as 
one of the finalists for the U-M 
presidency "I joined the faculty of the 
Law School the year he became dean, and 
I had many occasions to observe and 
admire his talents. He is deeply reflective 
and articulate, a person of the highest 
integrity, and committed to sustaining the 
University as a special place where 
outstanding teaching, research, learning, 
and senice can take place. In every 
administrative position he has held, he 
has continued to teach students, both in 
and out of the classroom; now, as 
President, he mill have the opportunity to 
teach an even broader community." 

In December, Bollinger took time out 
during a visit to Ann Arbor to share some 

Ann Arbor in January and assumed his of his thoughts with Law Qtiadrangle 
president's duties Feb. 1. Notes. Here is how that conversation 

"I accept this position with the went: 
deepest emotions, close to those 
connected vith family," he told the LQN: You spert seven years as Dean of 

the Law School and more than 20 years 
as a member of the University of 



' ( 6  ...v ou need to provide opportunities for faculty to participate in 
foreign institutions on a regular basis in order to bring intemational 
questions into the classroom and into research at Ann Arbor." 

I 

Michigan Law School faculty. What his first volume of poetry to win a 
aspects of that esperience may you draw Pulitzer Prize, are absolutely consistent 
on in your role as president! with the feelings that I had about the 

BOLLINGER: Every part of it. I continue 
to think that faculties at major law 
schools are among the most talented 
people in academia today. They're 
exceptionally bright individuals deeply 
committed to serious scholarship and 
possess a kind of Old World sense of craft 
about teaching. So. in a powerful sense. 
my experience in the Law School has not 
only been formative for me, but it is also 
my lodestar, my reference point for 
thinking about the rest of the University 

LQN: While you were Dean you launched 
a development campaign, beefed up 
intemational activities, began building 
renovation, increased the role of 
minorities and women and launched the 
program of collecting oral histories from 
retiring and senior faculty - a marvelous 
project. Now, in this new position, do 
you look at any of these as unintended 
pilot projects! 

BOLLmGER: Yes, that's exactly what I 
think. For example, I felt that the [Law 
Library] Reading Room was this glorious 
space that had been more or less 
abandoned. The new underground 
library provided spectacular services in an 
extraordinary architectural setting, but at 
the cost of vitiating the use of the Reading 
Room. There are few places on the 
University of Michigan campus, or on 
any campus, that can compare with the 
Reading Room in terms of the capacity 
for inspiration. So the problem was how 
to revitalize the Reading Room, using it 
for concerts, thinking about using the 
alcoves for offices, providing a space 
where faculty and students would 
casually interact, informally meet. The 
Reading Room seemed to me to provide 
an ideal space for that. University-wide, 
my efforts to draw attention to the fact 
that Robert Frost spent three years here, 
from 1920-23, just prior to publication of 

Reading Room. 
The Law School, I felt, had to think 

more internationally. The faculty for years 
had attended conferences abroad and 
taken sabbaticals at universities abroad. 
The Law School has had a set of 
international connections for its entire 
existence, but it needed to be increased 
and it has been increased. I thought. for 
example, that establishing exchange 
faculty programs with Tokyo University 
was a very good way to have perhaps half 
of the faculty, over a period of years, have 
a personal experience with actually 
teaching in a preeminent Japanese 
university I don't know what it will be 
yet for the University, but my feelings 
about it remain the same. That is, you 
need to provide opportunities for faculty 
to participate in foreign institutions on a 
regular basis in order to bring 
international questions into the classroom 
and into research at Ann Arbor. 

LQN: A similar question about your time 
as Provost at Dartmouth, a private school. 
Are there things that you experienced 
there that are influencing your thinking? 

BOLLINGER: Dartmouth has a reputation 
as being the foremost teaching college in 
the country. I taught a regular class three 
times since I became Provost, so I've had 
personal experience with teaching there. 
My impression is that what makes 
students at Dartmouth so satisfied with 
the educational experience has less to do 
with what actually happens in the 
classroom and more to do with the 
availability of faculty outside of the class- 
room. I am confident that the education 
that a University of Michigan student 
receives matches what is available at any 
other top school. What remains to be 
seen is the opportunity for intellectual life 
at Michigan beyond the classroom. That 
is something that I want to look at 
closely 

Dartmouth is also an extremely well 
run institution with a wonderful set of 
trustees and excellent administrators. I 
carry with me now a model of a central 
administration and a board that I think is 
extremely effective. So my encounter with 
the teaching experience at Dartmouth 
and my contact with an extremely well 
run administration perhaps will be 
formative for me. 

In some ways Dartmouth and 
Michigan are very similar. One way I've 
pointed out many times is the degree to 
which the institutions inspire tremendous 
loyalty on the part of the students and 
alums. There's something very special that 
happens at these institutions for students 
that seems to be unmatched by other 
institutions. And that's very important 
to me. 
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In some ways they're protoundiy 
different. One of the institutions that 
reported to me at Dartmouth is called the 
Tucker Foundation, which has as its role 
the inspiration of religious values within 
the community. Such an institution at 
Michigan would promptly be declared 
unconstitutional, so that's quite a striking 
difference. Having spent all my life in a 
public institution where there has not 
been a Christian chaplain or a university 
rabbi, that's been stunning to me. It has 
raised the question for me, which 1 know 
others have aslied, of what are the roles of 
secularized public institutions in a world 
that also properly has many religious 
~'alues inherent in it7 

LQN: You're known as a \roracious reader 
who continually reads outside your 
academic specialty. What are you 
currently reading? 

BOLLINGER: I've been reading poetry by 
Shamus Haeney and Helen Vendler's 
essays on Haeney in her new book, Soul 
Says. I've been reading a book by John 
Gray, a political theorist from England. 
called Enliglztcnmcnt 's R'ahe, which is 
about the question of whether the 
Enlightenment introduced economic and 
scientific systems that depended on a 
deeper set of religious and shared values 
that gradually have eroded. I'm re-reading 
for the 50th time Virginia \X7oolf's 
Mrs. Dallo~vav. 

LQN: What books have stood out over 
the years' 

BOLLINGER: Montaigne's Essays I admire 
tremendously Classics, like Aristotle's 
Ethics. I'm determined to understand 
Kant by the time that I'm 70, so I'm 
reading several secondary sources on 
Kant. 1 happen to like the Romantic poets 
a lot. In 20th century poetry, I admire 
tremendously Wallace Stevens, but I read 
him mostly in warm climates. There are 
few poems that work well to read on days 
like this - "The Snowman" and a fen1 
other poems - but most of them 
resonate most powerfully sitting under a 
tree on the beach. And 1 like Virginia 
Woolf very much and re-read her work 
re'p;cllarl>l. And Samuel Johnson. 

LQN: Despite the duties of 
administration, you came out time to 
write and teach and run. W l ~ ~  do you 
exact that of yourself? 

BOLLINGER: I think that there's nothing 
better than a really good idea. And I also 
believe that most really good ideas come 
from thinking both long and hard and on 
a sustained basis about problems, about 
issues, about things that concern you and 
concern other people. Meetings are 
important and critical and a necessary 
part of life, but I rarely have been at a 

meeting that came out with a good idea. 
They just don't seem to go together. 
I think that there has to be an interaction 
of prirrate, long reflection and more 
action-oriented meetings or interactions 
with other people. I think most people 
become over-scheduled; they fill up their 
lives with 50-minute sessions 111th other 
people and that can create a sense of 
accomplishment that I think is vacuous. 
So beside the fact that I like athletics a 
lot, I have used running basically as 
occasions to reflect. And running has 
suited me ideally for that purpose. 
Walking can do the same thing but it 
takes a long time to get to that state 
of mind. 

LQN: You have said that the future is 
going Michigan's way. Can you elaborate 
on that7 

BOLLINGER: I think that the size of 
h4ichigan is more of an asset than many 
people might think. The range of 
kno\vledge at an institution like this is 
simply beyond comprehension. The one 
feeling I've had going to Dartmouth is 
that of increased respect for the richness 
of the intellectual life at h4ichigan. So as 
knowledge enlarges those institutions that 
have the greatest array of specialists 
combined with generalists are going to be 
more and more attractive. The other 
thing is that the areas where Michigan 
has excelled - social sciences, 
professional schools, and I could go on 
- in general those are the source of 
strength for the future. Thirdly its 
sophistication and technology are 
important because I've become 
convinced, somewhat reluctantly that the 
new technologies mill play an important 
supplemental role for education and 
research and Michigan is very well set up 
for that. And lastl~: its connectedness, its 
ease ol connection with the rest of the 
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I ACCEPT THIS POSITION with the deepest emotions, 
Lee C. Bollinger made close to those connected withfamily And, as theyears of our collective service to this 
the remarks great University roll by, this abiding affection we all share should be our bond and the 

to the University of 
Michigan Board of source of our decisions and of our treatment of each other In my meeting with you just 

Regents on Nov. 12, over a week ago, I referred to an idea of Edmund Burke. Now I can quote it  accurately: 

1996, in accepting the "TO be attached to the subdivision, to love the little platoon we belong to in society, is the 

1 Board's unanimous first principle (the germ as it were) of public affections. It is thejrst link in a series by 
offer to name him the which we proceed towards a love of our count~y and to mankind." 
12th President of the So it is that our "attachment" to this University is a stem of all meanin&l 

Universici of Michigan. relationships. And in this increasingly cosmopolitan world, in which loyalty to discipline 
rather than to place is always in the ascendancy, Burke? idea of the spiraling importance 

- By LEE of affections, beginning with ourfeelings towards our ')latoon," makes our lovefor 
Michigan intelligible and consequential, a matter of public service. 

- - 
There are special moments in life when wefeel we see more clearly and more deeply 

into the truth of things. I feel this is such a momentfor me, and I lzope it isfor the 
University. Ij this is such an occasion, then we ought to make every effort to hold onto 
this clan'ty of understanding, as the daily cares will inevitably threaten to overwhelm us 
in the years ahead. To this end we might employ as a point of reference a little poem, 
"Spring Pools," written by the great American - and great University of Michigan - 
poet, Robert Frost; a poem, by the way, he composed in Ann Arbor 

J u t  after the last snow has melted, the poem says, small pools of water form 
and, in the still leajessforests, they reject "the total sky almost without defect." Such 
near-pedect vision, however is jeeting, for the trees "have it in their pent-up budslTo 
darken nature and be summer woods." The roots will "blot out and drink up and sweep 
away" these momentary pools of sight. "Let them think twice," the poem warns, before 
they "bring darkfoliage on" to destroy these 'yowery waters" 'yrom snow that melted 
only yesterday. '" 

I would like to think that today is at least my "spring pool," and with Frost? exquisite 
sense ofpoignancy I want to say to the inevitable burdens and cares of the years ahead, 
"Let them think twice before they use their powers" "to bring darkfoliage on." 

I am grate&[ to you and the Universityfor giving me this opportunity to serve the 
University of Michigan. 

I would like, i f  I might, to introduce my wife, Jean Magnano Bollinger: Jean is 
originally from Seattle. She also, happily, attended the University of Oregon, after which 
she did graduate work at Columbia University (receiving a master? degree). When we 
moved to Ann Arbor in 1973, Jean took classes in art and in psychology. Her major 
achievement in the early 1980s was as one of thefour principal founders of the Ann 
Arbor Hands-on Museum, where she served as associate directorfollowing its opening. 

In the mid-19805, Jean decided to become afull-time practicing artist, which she has 
pursued ever since (including a period of time as a special student in the Art School at 
the University). Before leaving Ann Arbor in 1994, she had a studio in Dexter and now 
she is located in Lebanon, New Hampshire. Her awards and shows are "too numerous to 
mention, " i f  I may say so. 
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world and where it is physically located, 
will make it more likely to thrive in a 
global environment. 

LQN: Recently the University successfully 
completed its $1 billion Campaign for 
Michigan - raised from private sources. 
The $7 million Nike contract is private 
- and it's got a lot of attention. Yet you 
and other leaders have talked about the 
University as a public institution. Can 
you elaborate on what that means in a 
time of increasing private contributions? 

BOLLINGER: That's a profound question, 
one that I'm thinking about a lot, because 
I'm actually quite uncertain in my own 
mind what it means to be a public 
institution in the late 20th century. It's 
clear that if you compare public 
institutions with private institutions on 
the basis of their balance sheets, there's 
not that big a difference. So that's the first 
thing. Secondly, if you ask a faculty 
member at a public institution what it is 
that he or she thinks they're doing, and 
you do the same with a faculty member 
from a private institution, you get the 
same answer. And that of course is why 
there's this easy interchange of faculty 
going from public to private and vice 
versa. From a faculty member's point of 
view and from a student's point of view in 
many many respects the role and the 
experience is identical in a pubic and a 
private institution. I should also say that 
it used to be that people would say that 
what public institutions provided was 
access to citizens, but many private 
institutions now have need-blind 
admissions or extraordinary financial 
support for people who can't afford to 

attend because they are committed to the 
idea of equal access and will not let 
economic disparity interfere with the 
possibility of getting an education. So 
there's no longer the situation that used to 
be, where it's extremely expensive to go 
to a private institution and ordinary 
people could only afford to attend public 
institutions. That's really not so true 
anymore. 

So then I begn to look at the matter of 
character, and on one side I see things 
like a lack of a sense of history, but 1 also 
see that the lack of a sense of history can 
be liberating. History is not always a good 
thing for an institution. The neglect of 
Robert Frost and of Auden [WH. Auden] 
at Michigan is unfortunate. On the other 
hand, it's much more difficult for women 
and minorities to break into the cultures 
of many private institutions that once 
excluded them. So I think the 
relationship of public institutions and 
their history is a source of difference from 
private institutions, for good and for bad. 
I also think that public institutions tend 
to be more rooted or grounded in their 
communities. I'm speculating some here, 
but I think that there is something to the 
idea that there is a psychologcal tie with 
the community and with the state that 
needs to be thought through more 
carefully than it has been. I happen to 
think there are great virtues in those ties 
and that it would be wrong to neglect 
them. I think it should be a source of 
pride and the source of a sense of 
responsibility that I think is necessary for 
a rich life. 

"I think the relationship of public 
institutions and their history is a 
source of difference from private 

institutions, for good and for bad. 
I also think that public institutions 

tend to be more rooted or 
grounded in their communities." 
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/ University's presidential search process 
prevented candid exchange 

Tlzefollo~.ving essay is adaptedfrom one 
that appeared in the Ann Arbor News 011 

Nov. 24, 1996, afterfonner Law School Deal1 
Lee C. Bollinger was nanzed the twelJtlz 
Pxsident of the University of Michigmz. TIze 
authol; Lnw School D e a n j ~ f r e y  5. hhnzan, '81, 
devoted last sulmner andJall to sei+ving as 
chaii- of tlze 12-member Pi-esidential Search 
Advisoly Conzmittee (PSAC), tlze group 
appointed by the University's Regents to collect 
nmnes of potential Presidents and publicly 
present an unranhed list o f ~ ~ p  tofive 
candidates for Regental consideratiolz. The 
PSAC's woi-h was done confidmtially, and the 
names of all potential candidates were released 
only at the same time as those of thefinalists. 
The Board of Regents used the procedt~re in 
order to nzeet requirements of Michigan's Open 
Meetings Act while providing as much 
colzfidentiality as possible to cmzdidates. 

In 1993, the Michigan S~tpreme Court had 
17iled ihat the preceding searchfol- a University 
President had not complied with the Open 
Meetings Act. In that litigation, the University 
had failed to presewe the m-gunlent that tlze 
blichigan Constitution exevzpts tlze presidmtial 
search from legislative ilzterfermzce. So this 
time, the Universigl so~ight to condttct its 
search in compliance with the statute. 

In October 1996, only a fav da-ys before tlze 
Jinalists were to begin rounds ofintelviewls, 
canzpus visits, and "town meetings" in Ann 
Arbof; tlze izauspapeis sued again, arguing that 
the Open Meetings Act precluded candidates 
Jronz reqttesting stipplementary one-on-one 
ilzeetings with individual Regents. Washtenaw 
County Circuit Court Jti~lge Melinda Monis, '63, 
issued a prelinzinary injunction preclucling such 
nzeetings; one of thefive reco~nmendedfinalists 
then dropped out. The otherfot[rfinalists 
agreed to contintte in the process. In addition to 
Bollingel; they were the Provosts of Berkelq, 
Illinois and Pennsylvania. 

The University of Michigan has selected 
Lee Bollinger as its twelfth President. He is 
an excellent choice, a leader with the talent 
and experience to be an outstanding 
President. Yet before we rush to congratulate 
ourselves on a "job well done," we should 
pause to reflect on the process that led to 
his selection. Otherwise, fading memories 
may help to delude us into believing that a 
good substantive result must necessarily 
have followed from an excellent procedure. 

The truth is, we were extremely lucky to 
end up with four outstanding finalists who 
were willing to participate in the final stage 
of the University's search and recruitment 
process. And, for reasons that will take me 
a few paragraphs to spell out, the 
experience of those very finalists with the 
process we used means we could never 
repeat our success in the future. 

Any search process requires tradeoffs 
between two very different understandings 
of what it means for a process to be "open." 
Open, candid, and respectful communication 
is critical to the recruitment and selection of 
a good President. But insisting that all 
communications to and among 
decisionmakers be available for publication 
in a newspaper (what might be called 
"newspaper-openness") does not necessarily 
mean that decisionmakers will enjoy a 
greater amount of honest and informative 
communication (what might be called 
"candor-openness"). Indeed, it will often 
have precisely the opposite effect. 

Newspaper-openness can stifle 
communication for a variety of reasons. 
And sometimes those reasons will lead us 
to be glad the communication was stifled. 
For example, it is a good thing if 
newspaper-openness inhibits people from 
saylng things they know to be unreliable. 
("You shouldn't make that person your 
President; I think she is an ax-murderer.") 

But a policy of coerced newspaper- 
openness has a much more extreme chilling 
effect, cutting off commui~ication that is 
essential to sound decisions. It can inhibit 
people from saying things they believe to be 
[rue, when they fear retaliation. ("You 
shouldn't make my boss your President; he 
can't control his temper.") It can also inhibit 
people from saying things they believe to be 
true, simply because they wish to avoid the 
limelight. ("I think he's the finest person 
I've ever known, but I'd be mortilied to see 
that in print.") Finally and perhaps most 

significantly newspaper-openness can 
inhibit communication when the speaker is 
unwilling to cause collateral damage to the 
person being spoken about. Many 
references will be less candid if their 
criticisms (whether attributed or not) might 
be published. 

For example, one might well like, 
admire, and respect a coworker while 
believing that he has traits that make him 
wrong for a particular job. ("I think he's a 
good administrator, but only a mediocre 
teacher.") If one fears that a frank 
discussion of those traits might end up in 
the papers, one might choose tact over 
candor. One might well think it better to 
see one's friend receive an undesenred job 
than to see him publicly humiliated. 

The standard practice in executive 
searches - public and private, government 
and nonprofit - is to respect the 
importance of candor-openness. In refusing 
to do so, the final phase of Michigan's 
presidential search was a bizarre aberration. 
To fully appreciate how odd the process 
was, it is helpful to contrast the final stage 
with the more traditional phase that had 
preceded it. 

During the first stage of the search, 
I chaired an advisory committee (the 
Presidential Search Advisory Committee, or' 
PSAC) that fit the traditional model: it was 
candor-open and newspaper-closed. My 
eleven fellow committee members were 
drawn from a wide range of backgrounds 
and included faculty members, 
administrators, staff, students and an 
alumnus.The committee sought advice from 
across the university, the state, and the 
nation, We did all our work in private, 
promising to protect the confidences of all 
those who offered us their candid 
assistance. We thus were able to gatlher a 
great deal of reliable information, and we 
were therefore able to develop a great deal 
of confidence in our conclusions. 

But during the final phase of the search, 
the Regents were ordered by the Circuit 
Court of Washtenaw County to function ir, 
an environment that was newspaper-open 
and candor-closed. They were never 
permitted to "go off the record" with the 
candidates. They could not ask a sitting 
Provost to candidly appraise the leadership 
style of the President at his or her own 



Dcan Jcffrcy Lclrman, '81, chairman of the 
Prcsidcntial Search Advisov Committee, presents 

the committcck recommmdations offinalists 
for the University of Michigan presidency 

to the Board ofRegents sitting as the 
Presidential Search Committee. 

Uqi~~erslty. 1 hey could not ask the 
ca~didates which aspects of the University 
of Michigan were perceived to be the most 
troublesome. If a candidate wished to speak 
~hith one Regent about the strengths and 
weaknesses of a Michigan Vice President, a 
sitting Dean, another Regent, a previous 
President, the Governor, or the Editor of 
the Ann Arbor Nctvs, it  always had to be 
within earshot of a reporter looking for a 
"stor)!" And when it was time to deliberate. 
the Regents could not raise a question 
about a candidate without knowing that 
their words would be beamed straight to 
that candidate's friends and relatives. 

In a post-search editorial, the Ann Arbor 
Navs took the position that the quality of 
Michigan's finalists vindicated the 
newspaper-open final phase. The editorial 
stated, "The Regents selected Bollinger from 
a superb field of finalists, which countered 
doubts that the university could attract a 
high caliber 3f candidates within the frame 
of the state's Open Meetings Act." 

That line of reasoning is badly flawed. 
The four finalists -Provost Lee Bollinger 
of Dartmouth College, Provost Stanley 
Chodorow of the University of 
Pennsylvania, Provost and Vice Chancellor 
Carol Christ of the University of Califomia- 
Berkeley, and Provost Larry Faulkner of the 
University of Illinois at Urbana-Champaign 
- ?re indeed superb people. But they were 
attracted through a first-stage recruiting 
process that was newspaper-closed. They 
stayed in the final phase because they could 
not fully imagne what a newspaper-open 
final phase would be like. Now that we 
know, all of the three finalists who were 
previously outsiders to the University have 
told me that, had they been able to fully 
appreciate what the newspaper-open final 
phase would be like, they would probably 
not have agreed to participate. 

For eighteen days, they were the ob.ject 
of embarrassing, even demeaning, 
horserace-style handicapping. For eighteen 
days, they had to endure misguided 
suspicions "back home" that their 
uillingness to speak with Michigan implied 
dissatisfaction or even disloyalty For 
eighteen days, they had to respond 
patiently to distortions and mischaracter- 
izations of their past actions. For eighteen 

days, they were subjected to irresponsibly 
insulting editorials and letters to the editor 
in the Detroit NOYS and the Michigan Daily. 
For eighteen days, their effectiveness in 
their current jobs was drastically curtailed, 
because of the uncertainty over whether 
they would be leaving. 

With grace and dignity, they put up with 
it all, in part because they had trusted me 
back on October 16. In the hours just after 
the laxirsuit distorted the final phase of the 
process, I had asked each of our five 
recommended candidates to stay in. I had 
shared my honest hope that, despite the 
last-minute distortion of the process, they 
and the Regents might still be able to get to 
know one another well enough to 
determine whether there was a "good fit." 
Under time pressure, four of them took the 
gamble, and one dropped out. 

With the benefit of hindsight, I now 
believe that my hope was misguided. So do 
each of the three outside finalists. As one of 
them said to me, "the process did not 
permit [the Regents] to have the kind of 
private interaction and frank, off-the-record 
conversations with the candidates that are 
the necessary basis on which people judge 
for themselves what to make of publlc 
impressions and the comments of referees." 
And in the words of another, "[The fifth 
candidate] was absolutely right ." 

We are a lucky University We are lucky 
that a person of Lee Bollinger's quality was 
willing to go through this process and that 
in the end the Regents had the courage to 
offer him the Presidency without ever 
having had the chance to speak uith him 

privately We are lucky that three other 
people of comparable quality were ~bdling 
to participate in this experiment in 
presidential selection, sharing insights 
and perspectives that mill inform our 
University's future even though they will 
not be sening as our President. \h7e are 
lucky that they came away from the process 
with lirarm feelings for Michigan, even 
though they would not have gone through 
it if they had fully understood it. 

But we should not mistake luck for skill. 
It is now a nationally known fact that, in 
the final stage, newspaper-openness 
crushed candor-openness at Michigan. 
Our radical esperiment was silly, and we 
escaped by the slun of our teeth. If by the 
time we need a thirteenth President \ire 
have not moved back to the mainstream - 
if \ire have not returned to the traditional 
processes used by almost all universities, 
public and private, by businesses, by 
governments, and by ne\irspapers 
themselves - I doubt that even luck \\ell 
be enough to redeem us. 



Colleague, 
friend, 

teacher 
The orignal version of tlzis tribute to Alene 

and AZlaiz E Smitlz Professor Emerit~ls of 
h ~ ~ J e i - o l d  H. Isi-ael appeared in 93 

Michigan Law Review 2450-2454 (19961, 
whiclz was dedicated to Israel. This 

adaptation is piinted with peimissioiz. 
A copy of [he original version is available 

from the Michigan Law Review. The 
dedicatioiz issue also included tribt~tes to 

Israel b ~ j  Jeffrey S. Lehman, '81, Dean of the 
University of Michigan h ~ v  School and 

Professor of Law; Wayne R. LaFave, David 
C. B ~ L L ~  Pi-ofessor of Law Eineritus and 

Center for Advalzcecl S h ~ d y  ProJessor of Law 
Einerihis, Ui~iversity offlliizois; Debra Ann 

Liviizgstoiz, Associate Professoi; Columbia 
University Sclzool of Law, and afoi-iner Law 

Schoolfaculty member; and Yale Kainisal; 
Clarence D n i ~ o ~ w  Distinguished University 

Professou of Law. 

- BY PAUL D. BORMAN, 
J.D. '62 

Jerold Israel is my colleag~e, my good 
friend, and my teacher. He is also my 
role model for each of these categories. 

I have known Jerry since 1969 - 
twenty-seven years. Jerry and I met when 
we were appointed by Michigan 
Governor William Milliken to a seven- 
person Committee to Study the 
Feasibility of the State Commission on 
Investigation. Tlze Committee, chaired by 
Judge Philip Pratt, a wise and revered 
jurist, gathered information by hearing 
testimony, by visiting states that had such 
commissions, and by debating the pros 
and cons of the commissions at length. It 
was an excellent vehcle to learn about 
the members of the Committee, and I 
learned to respect Jerry for his intellect, 
his ability to sort the wheat from the 
chaff, his wry sense of lzumor, and his 
up-beat personality 

That same year - 1969 - when I 
began teaching criminal law and 
procedure at the Wayne State University 
Law School, I quickly came to recognize 
that Jerry Israel was the "maven," oi- 
supreme expert, in the areas of criminal 
law and procedure. I also came to 
r e c o p e  that his casebook was the 
"bible" on criminal procedure. During my 
ten years of teaching and, subsequently, 
during my sixteen years of practice, I 
would make many a phone call or visit to 
Jerry to discuss issues of criminal law and 
procedure. He was never aloof or 
otherwise in an "ivory tower." He was 
always available, patient, and right on 
target with his answer. 

In 1979, when I left full-time law 
teaching to become the Chief Federal 
Defender in Detroit, I had jusl completed 
a set of materials for a seminar on white 
collar crime. I told Jerry about the 
materials and proposed co-teaching an 
evening seminar at the University of 
Michigan Law School. Jerry agreed, and 
lie and I began sixteen years of co- 
teaching - my most intellectually 
stimulating and rewarding years. 

When I came to Ann Arbor in 
September, 1979 for our first seminar, 
I was  he Defender, and Jerry was the 

author of a recent, significant article 
clzallenglng cirrll llbcrtaiian \news  hat [he 
Burger Court had des~royed  he legacy of 
the Warren Court ("Criminal Ploceclure, 
The Bulger Court, and  he Legacy of ~lze 
Warren Court," 75 M~clzlgmz Law Revlew 
1319 [1977]) The smarl money in Las 
Vegas placed me on the left, and Jeriy 
on  he nght The reality was that neither 
of us could be slotted on one side or ~ l le  
other in 1979, nor even sxteen years later 

Wlzile the semlnar was litled Whlte 
Collar Cnme, the matenals covered mole 
than ~ ~ 1 s t  the substan~ive climes - mall 
fiaud and extortion - and included 
procedural issues (grand july practice), 
emdentlary issues (plivlleges), civil 
matteis lnvolmng paiallel administrative 
investlgatlons, and sentencmg of 
indimduals and orgaizizations The great 
reward to me - and to the students - 
was leaniiiig from Jeiry about all of 
these matters 

It was appropnale that the University 
of Mlchigan designated Jelry to the Alene 
and Allan F Smith Chair at the Law 
School I was fortunate to have had 
Allan Smith as my real property profess01 
in my first year at law school He was an 
outstanding professor and was beloved 
by his students Jerry has followed in 
111s tradition 

In all of the ~wenty-seven years t ha~  I 
have known Jerry, I have never heard hiin 
utter an angry word 01 even seen him 
turn his face into a mean scowl Even 
when we would talk abou~ sports, after 
the Michigan football team had been 
blown out the piemous Sa~urday, Jerry 
would never utter a harsh word about 
any of the coaches or the players And 
these days, that's bemg a real gentlemaiz 

Jeny has opinions, principles and 
standards, and lie doesn't compromise or 
lzide them But he has never taken  he 
low road to make or score a point T h a ~  is 
why he 1s lespected and adinired by all 
who know him My respect foi Jelly also 
extends LO his family One of  he benefits 
of worklng wtli Jeriy has been spending 
time w ~ h  him and his wfe  Tanya 
and at~endmg [he weddlilgs of two of 
his children 



Jerq.3 move from Ann Arbor to 
Fiorida - to an endowed chair at the 
University of Florida Law School at 
Gaines~ille - hardly means he is ready 
for the rocker and the Centrum Silver. 
The best evidence that the mind does not 
atrophy after m o ~ i n g  to Gaines~ille is 
Jerry's nest-door neighbor at the Florida 
Law School, Professor Francis Allen. A 
ret~red Michigan Law Dean and Professor, 
Frank Allen, who is senior to J e r n  by 
15 years, has just authored an 
outstanding book: Tlzc Habits o f  Legalit?: 
CrinzinalJustice arzd tlzc Rulc q f  Ln~ij. 

There remains much for Jerry to do in 
addition to teaching, updating his many 
casebooks and treatises, and cherishing 
his new role as a grandfather. My bold 
suggestion is that Jerry should consider 
authoring a law r e ~ i e ~ v  article updating 
his earlier article which compared the 
impact of the Burger Court on the legacy 
of the Warren Court. I, for one, look 
forward to an article by Jerry defining the 
Rehnquist Court's treatment of the major 
themes presented in the Warren Court's 
dec~sions. 

Would Jerry reach the same 
conclusion with regard to the Rehnquist 
Court that he did in his pi-e~ious article 

regarding the Burger Court7 As he wrote 
then: "The record indicates that the 
Burger Court has not undermined most 
of the basic accomplishments of the 
Warren Court in protecting c i ~ i l  liberties; 
neither has the Burger Court consistently 
icqored the interests of the accused." 

\Vould Jerry favor all, several, or none 
of the Rehnquist Court's decis~ons dealing 
with Warren Court precedent in the area 
of criminal procedure7 His earlier 
revelation regarding the Burger Court 
stated: "I must acknowledge that I nras 
not a staunch supporter of the Warren 
Court's criminal procedure decisions, 
although I also was not a severe critic. 
I also acknowledge that I favor several 
(but not all) of the Burger Court decisions 
that may be viewed as narrowing the 
reach of the Warren Court precedent." 

M7ould J e r n  reach the same 
conclusion regarding Chief Justice 
Rehnquist's stewardship as he did with 
regard to Chief Justice Burger: "Cilil 
libertarian critics too often assume that 
the positions of Chief Justice Burger will 
eventually be reflected in the rulings of 
the Burger Court. The Chief Justice today 
no more reflects the view of a majority of 
the Justices than did Chief Justice Warren 
in the period from 1958-1962." 

Hail and Farewell - 
Summing up and applaudingJerold H. lsraelk 35 
years at the Law School is no tiny taslz, butfaculty 
mnnbers came up with a distillation that met even 
Israel3 strictly low1 k e y  standards as t h q  marked his 
retirement at a dinner at the L a y e r s  Club in 
September Professor o f  Law Sam Gross'four- lord 
salute was the most pithy: 'lfeny is always right." 
But DcanJeffrqj Lehman, '81, may have pulled ofl 
the coup o f  the evening with his presentation to 
lsrael of the notes that he had taken in hisfirst class 
under Israel, in 1977, notes that Lehman had been 
savitigfor nearly 20 years in fear that thqv again 
might prove valuable in his dealings with Israel; 
after all, Lehman said, Israel " ~ l a s  hnown for  two 
things - diJficult hypotheticals in class and an 
impossiblefinal euam." Yale Kamisar; Clarence 
Damrv Distinguished Lrniversity P~qfessor of Law 
and a longtimc admirer a n d f r i a ~ d  of Israel, and a 
co-author of several boohs with him, pttt it this way: 
]erql is a person of integrit? and open-mindedness 
who perfectly fits Learned Handk description of the 
wise man as "the ntnner strippedfor thc race." 

Perhaps Jerry could begn  by analyzing 
Chief Justice Rehnquist's recent Eleventh 
Amendment opinion in Seminole Z ibc  qf 
Florida IJ. Florida, and then segue into an 
analysis of Chief Justice Rehnquist's Tenth 
Amendment criminal law opinion in 
Lhited States w Lopez. 

Whether or not Jerry accepts my 
invitation to author this article - as a 
Judge it's easy to give suggestions/orders 
- I know that he will continue to be the 
same fine, hard-working mensch in 
Florida. I will miss h s  company on 
Wednesday nights at Hutchins Hall. I 
hope to drop in on his Florida White 
Collar Crime Seminar at least once a 
semester to continue my learning process. 
I wish him well. 

The Hon. Paul Borman, J.D. '62, is 
District J u 4 c  on t l ~ c  U.S. District Court, 
Eaten District q f  hlicl~igan. Hc co-taught a 
scnzinar- with Jcr-old l s ~ a e l  for nzarzy ycal-s czt 
thc Urzi~crsit!l o f  Miclzigan Lnw School and 
is a co-nutl~or with Isl-acl and Ellcn S.  
Podgor o f  White Collar Crime: Law and 
practice OVcst Puldishing Co., 1996). 



Professor John Reed 

John Reed, Thomas M. 
Cooley Professor Emeritus of Law, 

marked his 50th year of teaching 
by doing what he's always done: 

neatly quick-stepping to the front 
of the classroom, checking for the 

thick "railroad chalk" at the 
blackboard to illustrate his 

teaching, and moving in front of 
the podium to approach his 

students as he lectures. 

"I wouldn't still be doing it if I didn't 
enjoy it," he tells a visitor as class is about 
to start. 

It's the Tuesday after Labor Day, 
Hutchins Hall room 150, the first meeting 
of Reed's Evidence class (his favorite 
subject to teach). Reed is carrylng a small 
por~able microphone in case the stubborn 
viral laryngitis that has been haunting 
h m  should overcome h~ voice. (It doesn't.) 

Learning the rules of evidence is 
"essentially a study in obstructionism," 
he tells his class. "Most of the rules are 
rules of exclusion." But as lawyers, "Your 
concern will be to consider ways to get 
facts to the jury that you need to have 
before the jury" In other words, know 
how to get your evidence accepted and 
your opponent's rejected. And know the 
rules so well that you can succeed at the 
"firing line techniques" that courtroom 
argument demands. 

Reed doesn't count the times he has 
taught a class in Evidence. It doesn'~ 
matter. He prepares new notes for each 
semester's class and rejects the temptation 
to just dust off last year's oulline. 

Students keep your 
teaching 

Christina L.B. Whitman, J.D. '74, 
Associate Dean for Academic Affairs and 
Professor of Law and Women's Studies, 
who studied with Reed as a student, says 
she appreciates him "even more as a 
colleague." 

"John reminds me of Fred Astaire - 
not because of great personal style, 
though he has plenty of that, but because 
he makes difficult things look so easy," 
Whitman says. "As a teacher, John made 
the classes fly, but he conveyed the 
techniques of evidence so clearly and so 
powerfully that generations of new 
graduates have found the necessary 
knowledge right at hand from their 
earliest moments in the courts. To many 
Michigan lawyers, John Reed is 
synonymous with evidence. 

"I am lucky because I also laow John 
as a colleague. Over the years I have 
come to depend upon him for subtle 
insight, nuanced understanding and 
excellent judgment. John is very modest, 
very smart, and very wise." 

Reed was four years out of law school 
when he began teaching. He was 
younger than nearly everyone in his first 
class, which was made up mostly of 
returning GIs from World war 11. Those 
students quickly dubbed their new 
teacher "The Kid," a title he only learned 
of 25 years later. Today, Reed credits his 
longevity in teaching to the contagious 
energy ol students and his own 
leapfrogging career of teaching mixed 
with administration and outside service 
work. 

"I thought about going back to 
practice every time I was grading blue 
books," he says with his characteristic 
understatement. "But that feeling woulcl 
go away" 

Why? 
1 "As a teacher you can raise 

questions As a practitioner you have to 
prowde anwers " 
2 "As a teacher you get to deal with a 

subject in greater depth than as a 
practitioner You get to develop a mastery 
of a particular subject matter and that is 
very satisfying " 

3 "You get a sense of satisfact~on being 
w t h  young people They are constantly 
changing Each generation has its own 
character Therc's something very 
reneurlng about that I don't get bored " 

Twce a law school dean - at the 
University of Colorado from 1964-68 and 
at Wayne State University from 1987-92 
- he has taught full time or as a vlsiling 
faculty membe~ at Oklahoma, NYU, 
Chcago, Yale, Colorado, Hai-vard, Sail 
Diego and Wayne State as well as at the 
University of Michigan Law School 

A graduate of Willram Jewel1 College 
(~vhich awarded him an honorary degree 
in 1995) and the law schools at Cornell 
and Columbia, he spent foul years in 
private prdctlce m Kansas City before 
jolnmg the faculty at the University of 
Oklahoma in 1946 HIS career has been 
in or near the classroom ever since He 
ilrst taught at the U-M Law School from 
1949-64, retuined to Michigan in 1968 
to direct the Institute of Contlnuing Legal 
Education (ICLE) until 1973, and has 
been Thomas M Cooley Plolessor 
Einentus since 1987 



Reed credits his stints as dean, ICLE 
director and other work outside the 
classroom with giving him "a real world 
perspective" and bringing "a real world 
infus~on" to his teaching. He currently 
chairs the National Conference of Bar 
Examiners committee that drafts evidence 
questions for the multi-state bar esam. 
He's senred on the committee since it 
began more than 20 years ago. 

He also senred on the esecutive 
committee of the American Association of 
law Schools from 1965-67 and was 
reporter for the Michigan Rules of 
E~idence Committee from 1975-78 and 
in 1983. 

Over the years Reed also has done a TI~oi)~rn 9. Cool? Profcssol- of Lon Emctitus 
John Rccd mai-1:s his 50th a~tni\~crsan as a tcachcr- 

great public 'peakins for the L?n. 
17, lauv~cltirlg his Fall Tcin~ coarsc in E\lidolcc. 

School and currently serves as chairman 
of the Michigan Bar Association's Judicial 
Selection Committee. He also is editor of 
the Quat-tcrb~ qf thc htcl-r~ational Socicf?l qf 
Banistcl-s, a job that he says easily could 
become full time if he let lt.  

Reed and his wife Doroth:. have four 
children and eight grandchildren. 



Whitman replaces Syverud as associate dean 

Associate Dtvn 
Christina L.B. Whitman,  '74 

Kent D. Syverud, '8 1, 
concluded a two-year term as 
Associate Dean for Academic 
Affairs on Dec. 3 1. Christina 
L.B. Whitman, '74, will serve 
in the Associate Dean role 
during 1997 and 1998. After 
a semester's respite from 
administrative duties, Syverud 
this summer will become 
Dean of the Vanderbilt 
University Law School in 
Nashville, TN. 

Dean Jeffrey S. Lehman, 
'8 1, praised Syverud in 
glowing terms. "Kent has 
extraordinary judgment and is 
a natural leader. It is 
wonderful to see Vanderbilt 
recognize those talents, even 
though I 1411 miss him here a 
great deal." 

During his two years as 
Associate Dean, Syverud 
oversaw renovation and 
upgrading of the Legal 
Research Building's library 
stacks, helped centralize and 
streamline room reservation 
procedures, instituted use of a 
master calendar for the Law 

School, was instrumental in 
organizing the Law School's 
newly endowed Alternative 
Dispute Resolution program, 
strengthened the financial 
position of the law journals 
and enerped the role of the 
Lawyers Club governing 
board. 

Whitman was Editor-in- 
Chief of the Michigan Law 
Review and clerked for Judge 
Harold Leventhal of the U.S. 
Court of Appeals for the D.C. 
Circuit and for U.S. Supreme 
Court Justice Lewis Powell 
before returning to Michigan 
as a faculty member. She is a 
Professor of Law and Women's 
Studies and specializes in 
constitutional litigation, 
federal courts, feminism, 
and torts. 

Said Lehman, "Chris brings 
20 years of experience on the 
faculty to the role of Associate 
Dean. 1 am grateful to her for 
agreeing to assume this critical 
role within the institution." 

Visiting and 
adjunct faculty broade, 
study offerings 

Laurence D. Connor, J.D. '65, 
is a senior litigation member 
at Dykema Gossett in Detroit. 
His specialties include 
complex business and tort 
litigation, trials, appeals, and 
alternative dispute resolution. 
He serves as chairperson of 
the Michigan State Bar Section 
on Alternative Dispute 
Resolution and is Dykema 
Gossett's representative to the 
CPR Institute for Dispute 
Resolution. He also serves as a 
panel member of the CPRs 
List of Distinguished Neutrals 
and has published several 
articles on alternative dispute 
resolution. He is returning to 
the Law School to teach once 
aeain a course on Alternative 
u 

Outgoing Associate Dean Kent D. 
Syverud, '81, shows the portrait of the 
Law School that he received as a William E. Fisher received a 
thank-YOU fmm the Law School for his master's degree in political 
two-year service us Associate Dean. Science and a J .D. from the 

University of Wisconsin. He is 
a partner at Dykema Gossett 
in Detroit, specializing in 
estate planning. He is a 
member of the American 
College of Trust and Estate 
Counsel and is a frequent 
speaker at estate planning 
institutes. He also does 
advisory work for closely held 
businesses. He is teaching a 
seminar on Estate Planning. 

Brinkley Messick received an 
M.A. in Anthropology and 
Near Eastern Studies in 1974 
and a Ph.D. in Anthropology 
in 1978, both from Princeton 
University. He is an Associate 



Law School faculty add to 
AALS annual meeting 

Professor in the Department 
of Anthropology at the 
University of Michigan. His 
specializations and research 
interests include Islamic law 
and the anthropology of law. 
From 1987-91, he served as 
the Editor of the newsletter of 
the Association of Political 
and Legal Anthropology. From 
1992-94, he served on the 
Editorial Advisory Board of 
the Law G Society Review. He 
has been a member of the 
Islamic Law Forum since 
1990. In 1996, Professor 
Messick had published a book 
entitled Islamic Legal 
Interpretation: Muftis and 
Their Fatwas. He has 
published several articles and 
papers concerning Islamic 
law as well. He is teaching 
Islamic Law. 

Lawrence Ponoroff has been 
a Professor of Law since 1995 
at Tulane University Law 
School in New Orleans, where 
he teaches Bankruptcy, 
Business Enterprises, 
Commercial Paper, Contracts, 
Sales, and Secured Transactions. 
He previously taught for ten 
years at the Universiiy of 
Toledo College of Law. For 
two years, he served as Reporter 
and Consultant to the Long- 
Range Planning Subcommittee 
of the Committee on the 
Administration of the 
Bankruptcy System of the 
judicial Conference of the 
United States. He also was a 
partner at the Denver firm of 
Holme Roberts & Owen, 
where he specialized in 
commercial litigation and 
general corporate matters. He 

is widely published in the area 
of bankruptcy law, including a 
treatise on commercial 
bankruptcy litigation. He is 
teaching Commercial 
Transactions. 

Wendell E. Primus holds a 
Ph.D. in Economics from 
Iowa State University 
He is currently the Deputy 
Assistant Secretary for Human 
Services Policy in the Office of 
the Assistant Secretary for 
Planning and Evaluation 
within the Department of 
Health and Human Senices in 
Washington, D.C. Previously, 
Mr. Primus was the Chief 
Economist for the House 
Committee on Ways and 
Means and the Staff Director 
of that committee's 
Subcommittee on Human 
Resources. He is teaching a 
course on Welfare Policy 

Mark D. Rosenbaum has a 
B.A. from the University of 
Michigan and a J.D. from 
Harvard Law School. He 
served as staff counsel for the 
American Civil Liberties 
Union from 1974-1984. He 
has taught at Loyola Law 
School, Harvard Law School, 
the University of Southern 
California Law Center and 
has been a visitor at the Law 
School since 1993. He is 
teaching a course on the 
Fourteenth Amendment and a 
seminar on Public Interest 
Litigation. 

Once again the University 
of Michigan Law School was 
well represented among 
program presenters at the 
Jan. 3-7 annual meeting of the 
American Association of Law 
Schools (AALS) in 
Washington, D.C. Eight 
faculty members were 

hchard 0. Lempert, '68, 
Francis A. Allen Collegate 
Professor of Law, Professor of 
Law, and Professor of 
Sociology and Chairman of 
the Department of Sociology, 
a speaker for the program on 
"Power, Legal Pluralism and 
the Nation-State." 

speakers, moderators or 
Assistant Professor of Law 

panelists during the annual 
gathering. They included: 

Deborah C. Malamud, a 
speaker in the "Socio- 
~conomic Status" portion of 

Professor of Law the workshop on "Strategies 
D. Friedman, who moderated 

for Achieving a Diverse 
the panel disussion on "The 
Economics of Evidentiary Student Body" 

Law, and New Developments." James E. and Sarah A 
Degan Professor of Law and Virgriia B. Gordan, 
Professor of Law Theordore J. Assistant Dean for Graduate 
St. Antoine, '54, who spoke and International Programs, 
as part of the program on a speaker for the program 
"Mandatory Arbitration of "Catalyst, Conceit and Cash 

Cow: The Competing W i o n s  Employment Disputes." 

of Graduate Programs." Kent D. Syverud, '81, 

Assistant Professor of 
Law Roderick M. Hills was 
featured speaker for the 
luncheon for alumni, faculty 
and others that the University 
of Michigan Law School 
sponsored in conjunction 
with the annual meeting. He 
spoke on Romer v. Evans, the 
U.S. Supreme Court case 
involving gay rights. 

Earl Warren Delano 
Professor of Law James Krier, 
a speaker for the program 
"Property Rules, Liability 
Rules, and Inalienability': 
A Twenty-Five Year Retro- 
spective." The program is 
being publshed in the Yale 
Law Journal. 

Professor of Law, moderator 
and speaker for the session on 
"Lawyers and Insurers: The 
Struggle for Control and ihe 
Power to Regulate." He 
presented the paper "What 
Professional Responsibility 
Scholars and Teachers Need to 
Know about Insurance" to a 
joint session of the Insurance 
Law and the Professional 
Responsibility sections. 
 he is being 
published in the Connecticut 
Insuvance Law Review 

The theme for t h s  year's 
annual meeting was "Law 
Faculty in the 21st Century: 
Responding to Megatrends 
and New Realities." 



Justice Department honors Kauper for antitrust move against AT&T 

It's been more than 20 
years since Henry M. Butzel 

3 I Professor of LawZ~homas E. 

Kauper filed the complaint 
that eventually eliminated 
AT&T's monopolistic control 
of U.S. telephone senice - 
and, some might say opened 

. I the war. for an actress named A' "i 
Candace Bergen, aka Murphy 
Brown, to become spokes- 
person for a quick-out-of-the- 
blocks new telephone senice 
called SPRINT. 

The year was 1974 and 
Kauper was sening in the 
Ford Administration as 
Assistant Attorney General in 
charge of the Justice 
Department's Antitrust 
Division. His move against 
AT&T would have a profound 
effect on American tele- 
communications. To borrow 
from some of Ms. Bergen's 
SPRINT ads, it was like the 
drop of a pin that e\rentually 

Henry A{. ~ut , -c l  Prqfcssor ?f ~ a w  would be heard around 
~ h o m c u  E. k'aupcl; J.D. '60 the world. 

Last fall, in recognition of 
the continuing impact of the 
AT&T case, the U.S. Justice 
Department's Antitrust 
Di~ision honored Kauper with 
its John Shennan Award, 
named for the author of the 
Sherman Act of 1890, the 
United States' pioneer 
antitrust law. Kauper shared 
the award with William E 
Baxter, who headed the 
Antitrust Division in the 
Reagan Administration and 
spearheaded the negotiations 
with AT&T that led to the 
1.982 consent decree that 
broke up the pant 
communications company. 

Kauper and Baxter, who 
now is William Benjamin 
Scott and Luna Scott Professor 
of Law at Stanford L-nv School 
and Of Counsel to the law 
firm of Shearman Sr Sterling, 
received the award in 
ceremonies at the Department 
of Justice in Washington, 
D.C., in October. The award 
inscription reads: 

"Presented jointly to 
Pofessor Thomas E. Kauper 
and Professor William E 
Baxter for their vision and 
courage demonstrated in the 
historic prosecution and 
settlement of U.S. I! Amcr-iccln 
Tclcpllonc and Tdcgrclph 
Cornpan! which brought the 
benefits of competition to 
American consumers and gave 
the United States pre- 
eminence in the field of 
telecommunications 
technology and service. With 
thanks from a grateful nation." 

"Tom Kauper and Bill 
Raster built the foundation 
upon which we have been 
constructing a competitive 
telecommunications indus tw 
said Anne K. Bingaman, 
Assistant Attorney General in 
charge of the Antitrust 
Division. "Without their 
visionary work on the AT&T 
case we wouldn't have the 
vigorous and innovative 
telecommunications industry 
we see developing today" 

"The Department's 1974 
lawsuit alleged that AT&T 
illegally monopolized 
telecommunications senices 
and equipment, and as the 
trial neared completion, 
brought AT&T to the 
negotiating table," according 
to the Justice Department. 

"The 1982 consent decree 
reached with AT&T through 
those negotiations created the 
conditions for competition in 
the markets for telecommuni- 
cations equipment and long 
distance phone senice - 
competition that led to lower 
prices, better senrice, and 
higher quality products for 
consumers. 

"The Telecommunications 
Law of 1996 builds on the 
success of the consent decree 
by attempting to create 
competition in local markets 
- allovrring competition to 
thrive in all sectors of the 
industry" 

Kauper, J.D. '60, has taught 
at the Law School since 1964. 
After graduation, he clerked 
for two years for Associate 
Supreme Court Justice Potter 
Stewart. In 1969 he began a 
two-year stay at the Justice 
Department as Deputy 
Assistant Attorney General in 
the Office of Legal Counsel. 
He went back to the Justice 
Department in 1972 and 
remained there for four years 
before returning to the faculty 
at the Law School. 

The Sherman Award was 
established in 1994. The first 
recipient was U.S. Senator 
Howard M. Metzenbaum of 
Ohio. The 1995 winner was 
Hanrard Law School Professor 
Phillip E. Areeda. 



A 'particularly fitting' time to honor Don Duquette 

Clinical Prqfessor of Law 
Donald A. Duquette 

Officials at the National 
Association of Counsel for 
Children (NACC) took heed 
when Associate Dean for 
Clinical Affairs Suellyn 
Scarnecchia,'?~ 1, advised that 
"this is a particularly fitting 
year to recognize" Donald N. 
Duquette for his work as an 
advocate for children. Since 
1976, when he opened the 
Law School's Child Advocacy 
Law Clinic (CALC), "Don has 
provided the creative and 
steady leadership which has 
made CALC a nationally 
recognized and highly 
respected clinical program," 

where he addressed a plenary 
session on the delivery of legal 
services to children. 

Scamecchia also noted in 
her nomination of Duquette 
that she had watched him risk 
the ire of a Michigan Court of 
Appeals panel to represent his 
child clients and argue for 
their right to a best interests 
hearing after being told he 
could speak but could not 
argue the children's standing 
and rights. "Many attorneys 
would not have challenged 
the silencing of his clients by 
the court," she told NACC. 
"Don did challenge the 

she said. silencing and, in doing so, 
NACC responded by displayed the essential 

naming Duquette a winner of characteristics of an 
its 1996 Outstanding Legal outstanding child advocate." 
Advocacy Award. "The award In other child advocacy 
is gven annually to work, Duquette, a Clinical 
individuals who have Professor of Law, has served 
exhibited excellence in the on the Governor's Task Force 
field of children's law, on Children since 1992 and 
advocacy and protection," co-chaired the State Bar of 
according to the Association's Michigan's Children's Task 
Executive Director, Manin R. Force in 1993-95. 
Ventrell. 

A "really pleased" Duquette 
was on hand to receive the 
award at NACC's 19th National 
Children's Law Conference last 
fall in Chicago. He also was a 
speaker for the conference, 

At the Law School, 
Duquette also administers the 
three-year $1.5 million 1V.K. 
Kellogg Foundation grant for 
the Families for Kids 
Initiative. The Initiative pays 
for: training and summer 
placements for law students in 
child welfare law offices; 
bringng attorneys, judges and 
law professors to the Law 
School for study; promoting 
the development of child 
welfare law offices; providing 
technical help to eleven 
Families for Kids sites 
throughout the U.S.; 
promoting the teaching of 
child welfare law; and 
developing the Michigan 
Child Welfare Law Resource 
Center to help lawyers and 
judges and senre as a model 
for similar programs 
elsewhere. 

Duquette was one of six 
recipients of the 1996 
National Child Advocacy 
Award. The others were: 
Linda Mallory Berry, Esq., 
of kchmond, Va.; the Child 
Abuse Center of Hampton 
Roads, Va.; Seth Grob, Esq., 
of Denver, Colo.; Tina M. 
Talarchyk, Esq., \Vest Palm 
Beach, Fla.; and the University 
of Chicago Loyola CMTAS 
ChildLaw Center. 



Kyle D. L o p e  Richard Pildes 

U.S. Supreme Court 
draws on faculty work 

At least twice last summer justices Election-District Appearances after Shaw 
of the U.S. Sunreme Court cited v. Reno," appeared in the Winter 1993 

L 

the work of Law School faculty issue of t h e - ~ i c h i ~ a n  Law Review It is a 

members in helping to shape comprehensive effort to define the 
. - -  meaning of Shaw v. Reno. the 1993 case 

court decisions. u 

in which the Supreme Court declared a 

Last June, justices in the majority and 
in dissent in the voting rights case of 
Bush v. Vera, turned to Professor of Law 
Rchard Pildes and his co-author, 
University of Rochester Political Science 
Professor Rchard G. Niemi, for help in 
making their way through the issue of 
voter representation. In Pildes' case, his 
name appears in 13 citations for his 
article with Niemi and related work. 

Then in July, in the case of U.S. v. 
Winstar, Justice David Souter, writing for 
the majority, cited the work of Assistant 
Professor of Law Kyle D. Logue. 

Pildes' and Niemi's groundbreaking 
article, "Expressive Harms, 'Bizarre 
Districts,' and Voting Rights: Evaluating 

North Carolina congressional district to 
be unconstitutional because its shape 
indicated that race had been the 
overriding factor in drawing its 
boundaries. 

"Voting rights controversies today arise 
from two alternative conceptions of 
representative government colliding like 
tectonic plates," Pildes and Niemi wrote. 
"On one side is the long-standing 
Anglo-American commitment to 
organizing political representation around 
geography . . .On the other side is the 
increasing power of the Voting Rghts Act 
of 1965 (VRA), which organizes political 
representation around the concept 
of interest." 

Last June, in the closely decided case 
of Bush v. Vera, justices on both sides of 
the decision drew on Pildes' and Niemi's 
work. In Bush, the Court ruled that two 
Texas congressional district boundaries 

were unconstitutional because race 
had been the overwhelming factor in 
drawing them. 

Writing for the majority, Justice 
Sandra Day O'Connor referred to the 
Pildesmiemi article this way: "These 
findings comport with the conclusions 
of an instructive study that attempted to 
determine the relative compactness of 
districts nationwide in objective, 
numerical terms." She also cited their 
article as "the leading statistical study 
of relative district compactness and 
regularity" 

The Court drew on their work in 
explaining the concept of "expressive 
harms" that they found to underlie the 
earlier Sl7aw decision and in developing a 
quantitative system for evaluating the 
geographic compactness of election 
districts: 

"Expressive hams," Pildes and 
Niemi wrote, "focus on social perceptions, 
public understandings, and messages; 
they involve the government's s~mbolic 
endorsement of certain values in ways 
not obviously tied to any discrete, 
individualized harm." 

" 'Bizarre' districts that appear to be 
drawn for racial reasons are not per se 
unconstitutional. Instead, jurisdictions 
must offer specific, legitimate, and 
compelling purposes that account for the 
location and design of these districts. 
Under Sl~aw, noncompactness functions 
as a trigger for strict scrutiny; once a 
district crosses a threshold of 
noncompactness, special burdens of 
justification apply." 

Summarizing the "purposes and 
principles that underlie Sltaw," Pildes and 
Niemi concluded that "government 
cannot redistrict in a way that conveys 
the social impression that race 
consciousness has overridden all other, 
traditionally relevant redistricting values. 
In the Court's view, certain districts whose 
appearance is exceptionally 'bizarre' and 
'irregular' suggest that impression. 
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Plaintiffs need no1 es~ablish that they 
suffer mateiial harm, in the sense of vote 
dilution, from such a district. Shaiv is 
f~~ndamentally concerned w i ~ h  expressive 
harms: the social messages government 
conveys when race concerns appear to 
submerge all o~her  legitimate redistricting 
values." 

But, they said, "Expressive harms are 
notoriously difficult to translate into legal 
rules. We have argued that quantitative 
measures of compactness provide the 
most secure starting points for defining 
'bizarre' districts in principled and 
administrable terms. . . .The precise effect 
of Slznw will depend on how 'irregular' a 
district must be to trigger strict scrutiny, 
but quantitative measures of compactness 
promise the most useful guidance for 
making that choice. Bnhel- became 
meaningful once Reynolds v. Sinu 
translated it into the one-person-one-vote 
standard. If Shmv is to have its Reynolh, it 
will be through the q.uantitative measures 
of compactness we offer here." 

In U.S. v. Winstar, Justice David Souter 
turned to Lope's work to help explain 
the Court's decision. In this case, the 
Court ruled that the federal government 
had breached its contract with buyers of 
three failing thrift institutions by refusing 
Lo accept "supervisory goodwill" - the 
escess of purchase price over face value 
of identifiable assets - as an intangble 
asset that could count toward federal 
capi~al reserve requirements. During the 
thrift iilstitutions crisis of the 1980s, the 
Federal Savings and Loan Insurance 
Corporation (FSLIC) had laclzed the 
funds LO liquidate all failing thrilts, and 
[he Federal Home Loan Bank Board had 
encouraged healthy ~hrifts and outside 
investors to tale over ailing thrifts. As an 
inducement, the Bank Board had allowed 

the supervisory goodwill assets created by 
these "supervisory mergers" to count 
toward federal capital reserve 
requirements. But the subsequently 
passed Financial Institutitions Reform, 
Recovery and Enforcement Act of 1989 
(FIRREA) retroactively forbade counting 
such assets as required reserves. As a 
result, many thrifts that had relied on the 
Bank Board's inducement were thrown 
immediately into noncompliance with 
reserve requirements. 

Three such thrifts filed suit against the 
federal government, alleging, among 
other things, breach of contract. (Two of 
the three thrifts involved in the case were 
seized and liquidated by federal 
regulators for failure to meet FIRREA 
requirements; the third was privately 
recapitalized to avoid seizure.) 

Following a win for the thrifts at trial, 
the case was appealed all the way to the 
Supreme Court. In upholding the 
decision of the trial court finding a breach 
of contract, the High Court rejected the 
federal government's "unmistakability 
defense" - that a surrender of sovereign 
authority, such as promising to make no 
regulatory changes, must be 
unmistakably noted in the contract in 
order to be enforceable - and its 
"sovereign defense" - that a "public and 
general" sovereign act, such as altering 
capilal reserve requirements, cannot gnre 
rise to contract liability 

Wrote Souter for the plurality: "We 
must reject the suggestion that the 
government may simply shift costs of 
legslation onto its contractual partners 
who are adversely affected by the change 
in the law, when the government has 
assumed the risk of such change." 

Souter went on to reject the 
government's application of the 
unmis~akability doctrine, arguing that 
injecting the opportunity for 
unmistalzability litigtion into every 
common contract action would . . . 

produce the untoward result of 
compromising the government's practical 
capacity to make contracts. . . . From a 
practical standpoint, it would make an 
inroad on this power, by expanding the 
government's opportunities for 
contractual abrogation, with the certain 
result of undermining the government's 
credibiity at the bargaining table and 
increasing the cost of its engagements." 

At this point, Souter cited Lope's 
article, "Tax Transitions, Opportunistic 
Retroacdvity, and the Benefits of 
Government Precommitment" (94 
Michigan Laiv Review 1129-1146 [1996]), 
in which Logue wrote: "If we allowed the 
government to break its contractual 
promises without having to pay 
compensation, such a policy would come 
at a high cost in terms of increased 
default premiums in future government 
contracts and increased disenchantment 
with the government generally." 

(C Voting rights controversies 
today arise from two alternative 

conceptions of representative 
government colliding like tectonic 

plates,'' Pildes and Niemi wrote. 
"On one side is the long-standing 
Anglo-American commitment to 

organizing political representation 
around geography . . . . On the 

other side is the increasing power of 
the Voting Rights Act of 1965 

(VRA), which organizes political 
representation around the 

concept of interest." 



L T Y  

A C T I V I T I E S  

Professor of Law Jose 
Alvarez spoke on "The Legacy 
of the Tadic Case Before the 
Balkan War Crimes Tribunal" 
during the International Law 
Weekend in New York in 
November (and re-visited the 
issue for the International Law 
Workshop at the Law School 
later in November). In 
October he presented a paper 
(subsequently to be published 
in the Inter-Anzelican Law 
Review) on "Critical Race 
Perspectives on the NAFTA 
Investment Chapter" during a 
conference on "Lat-Crit 
Perspectives on International 
Law" at the Hispanic Bar 
Association's annual meeting 
in Miami Beach. In September 
Alvarez addressed more than 
1,000 at the Department of 
Information/Non-Governmental 
Organizations Conference 
prior to the opening of the 
United Nations' General 
Assembly on "Financing the 
United Nations." (A version of 
the paper presented to the 
sympsoium appears begnning 
on page 66 of this issue.) 

Susan Eklund, '73, Associate 
Dean for Student Affairs, 
has received a certificate of 
appreciation from the 
Universityk Council for 
Disability Concerns acknow- 
ledging her actions to benefit 
people with disabilities. The 
Council said she "has displayed 
a willingness to learn about 
the needs of students with 
disabilities and to advocate 
on behalf of their needs when 
appropriate." 

Phoebe Ellsworth, Kirkland 
and Ellis Professor of Law at 
the Law School, Professor of 
Psychology in the College of 
Literature, Science and the 
Arts (LS&A), and Faculty 
Associate in the Research 
Center for Group Dynamics, 
has received an Excellence in 
Research Award from =&A. 
This is the second year that 
the college has gven the 
award for "outstanding 
contributions in research and 
scholarship." Said =&A Dean 
Edie Goldenberg: "We are all 
in your debt for the 
contributions you have made 
and continue to make, and for 
the distinction you bring to 
the University" 

Assistant Professor of Law 
Heidi Li Feldman is 
presenting a paper in March 
1997 at a conference on 
objectivity in tort and criminal 
law at the Department of 
Philosophy at the University 
of Westem Ontario. 

Assistant Clinical Professor of 
Law Lance Jones presented a 
seminar on "The Empowered 
Witness" at the Annual 
Michigan Statewide 
Conference on Child Abuse 
and Neglect in October. The 
audience included about 80 
physicians, psychologists and 
social workers. Last spring 
Jones addressed the 
graduating seniors of Creston 
High School in Grand Rapids 
and received the school's 
Distinguished Alumnus 
award. He graduated from 
Creston in 1982. 

Deborah C. Malamud, 
Assistant Professor of Law, 
participated in a faculty 
workshop at Harvard Law 
School in November and 
lectured on "Summary 
Judgment in Employment 
Discrimination Cases" at the 
National Employment Law 
Association's national 
workshop in Minneapolis in 
October. Last July, she 
presented papers on 
"Engneering the Middle 

Classes: The Origins and Early 
Development of the 'White- 
Collar Exemptions' to the Fair 
Labor Standards Act" at the 
Transformative Labor Law 
Conference at the University 
of Kent, Canterbury, England, 
and at the Conference on Law 
and Society, Glasgow, 
Scotland. 

James E. and Sarah A. Degan 
Professor of Law Theodore J. 
St. Antoine, '54, in 
September, acting as arbitrator 
between Inland Steel Co. and 
the United Steelworkers of 
America, selected Inland 
Steel's offer for the second half 
of the company's six-year 
agreement with the union. 
The decision covers about 
7,000 employees in East 
Chicago and Virgnia, Minn. 
St. Antoine made his ruling 
after a five-day arbitration 
hearing at Merrillville, Ind. 

Joseph Vining, Harry Bums 
Hutchins Professor of Law, has 
been named a Resident Fellow 
at the Rockefeller Foundation3 
Study and Conference Center 
in Bellago, Italy Vining will be 
at the Center April 24-May 23 
as part of a small group of 
Fellows from around the world. 



Law School alumni win 
State Bar's ~ ? ? ~ J ! ? ' R Q ~ ~ P c  E 1 , , ., ir Q~ * ,  w r q ~ + -  w . r -  a c ,  g - -  award 

Richard Bnutcq J.D. '54 

Four of the five recipients 
of the State Bar of ~ i c h i ~ a n ' s  1 / 

Champions of Justice award 
are graduates of the University 
of Michigan Law School. 

kchard B. Baxter, J.D. '54, 
the Hon. James T. Corden, 
J.D. '50, the Hon. George W 
Crockett, Jr., J.D. '34, and 
Theodore Sachs, J.D. '51, 
received the award in 
ceremonies at the State Bar's 
61st annual meeting in Grand 
Rapids last fall. The award is 
@\Ten m reco'gnition of 
extraordinary professional 
accomplishments and 
dedication to the nation, state 
and local communities. 

The fifth recipient was 
Wayne County Circuit Court 
Judge Claudia House Morcom. 

Baster, president of the 
International Academy of Trial 
Lawyers, is past president of 
the Grand Rapids Bar 
Association and Michigan 
Defense Trial Counsel. He 
received the Grand Rapids Bar 
Association's Donald Worsfold 
Distinguished Senice Award 
in 1995 for his contributions 

[he Grand Rapids 
community and the legal 
profession. He has practiced 
law for 40 years, most 
recently with Dykema Gossett 
PLLC. 

Gcnt;qc Crncl:ctr, JI:, J.D. '34 

J a m s  C ~ i d o i ,  J.D. '50 

Retired St. Clair County 
Circuit Court Judge Corden 
served as a judge in that 
circuit from 1979-95 and as 
chief judge in 1994-95. He 
chaired the Judicial 
Conference of the State Bar of 
Michigan in 1989 and was 
president of the hlichigan 
Judges Association in 1990. 
He has senred on the board of 
directors for the St. Clair 
County YhICA, United Way 
and Red Cross, is a regular 
visitor to Cleveland 
Elementan7 School in Port 
Huron, is a Fello\v of the 
Michigan State Bar 
Foundation and is past 
president of the St. Clair 
County Bar Association. 

Crockett, \rho has sewed 
as a laur professor, attorney 
judge and member of 
Congress, has been acti\.e in 
the civil rights arena for half a 
centun7. In 1964 he organized 
and directed the Mississippi 
Project, which sent 60 lawyers 
to southern states to defend 
civil rights workers. A founder 
of Goodman, Crockett, Eden 
and Robb in Detrolt, he nTas 
elected a Detroit Recorder's 
Court judge in 1966 and myas 
elected to Congress in 1980, 
where he s e r ed  until 199 1. 

Tltcodoi-c Snchs, J.D. '51 

Sachs, a labor lawyer, is 
senior member and president 
of Sachs, iialdman, @'Hare, 
Helveston, Bogas and 
McIntosh, PC. in Detroit. He 
has argued cases before the 
U.S. Supreme Court and has 
represented clients in 
legslative and congressional 
redistricting cases that 
implemented the one person- 
one vote concept in hdichigan 
and the United States. He has 
senred as general counsel to 
the Michigan State AFL-CIO 
and the hlichigan Democratic 
Part): and is a Fellow of the 
Michigan State Bar 
Foundation, of the American 
Bar Foundation and of the 
American College of Trial 



for a jud 
"We tease and kid - sports, 

relationships, food. It goes on all year, 
and it's the way that you relieve the 
tension." 

The Hon. Harry T. Edwards, J.D. '65, 
Chief Judge of the U.S. Court of Appeals 
for the D.C. Circuit, was advising law 
students on how to apply for judicial 
clerkships. Along the way, he also pulled 
back the curtain to offer backstage 
glimpses of his own court at work. 

When he's looking for clerks, he said 
in a talk at the Law School last 
November, "I'm trylng to find a mesh. 
Will we have some fun together? Will a 
person mesh with the other people I'm 
planning to hire?" 

Of course, clerking also is hard work. 
There's plenty of work, often high stress 
work, that has to be done quickly, 
accurately and conscientiously Edwards 
said he wants a variety of viewpoints 
coming to such work, so he tries to bring 
together a mix of gender, age and 
background among his clerks. He also 
wants people with good writing skills and 
congenial personalities who will become 
part of the "family" atmosphere that 
marks his chambers. 

"If that 'family' thing clicks, there's just 
nothing like it," he said. 

A member of the Law School's 
Committee of Visitors, a former Law 
School professor, and a frequent visitor 
and supporter of the Law School, 
Edwards drew for students a clear, candid 
picture of the hurdles they face in 
applylng for a clerkship, the hard work 
they will do in the job, and the fun, 
benefits and long-term friendships they 
may reap from it. His talk was sponsored 
by the Office of Career Services and 
followed by a reception co-sponsored 
with the Black Law Students Association. 

the scramble 
cia1 clerkship 

In filing an application, he advised, 
"Size yourself up accurately Don't kid 
yourself about this." 

Among his other tips: 
Decide if you can afford the low 

wages and year-long term of a clerkship. 
Ask yourself: Will this be a job where 1'11 
get some useful experience? 

Decide if you want the involvement 
with people and litigation of a trial court 
clerkship or the often-solitary research 
and writing that are the hallmarks of 
work in an appellate court. "They are 
different experiences, very, 17ery different, 
[like] night and day." 

Decide if you want to work in a 
federal or state court, in a certain city or 
geographic area, or with a certain judge. 

Know the judge's decisions, 
connections, background, and the 
schools that usually supply his or her 
clerks. "If a judge has never hired from 
Michigan in 30 years, your chances of 
breaking that pattern are very small," 
he warned. 

Don't apply if you want to be a 
standout. Clerking calls for collegal, 
cooperative, non-competitive work with 
fellow clerks. 

Do not send in your application 
prior to the February application date. 

List references who know your 
personality as well as your record. 

"Size up your hand," he said. "And 
then play it correctly." 

At deadline time, two other programs 
on judicial clerkships were planned, a 
panel discussion on "Women and Judicial 
Clerkships" sponsored by the Women 
Law Students Association and a panel 
discussion by nine recent graduates/ 
judicial clerks sponsored by the Office of 

Law School students listen as the Hon. H a r p  T. 
Edwards,].D. '6.5, Chiefjudge of the U.S. Court of 
Appcalsfor the D.C. Circuit, explains the intricacies 
o f  applying for  a judicial clcrkship. Edtvar-d's talk 
was part of a series qf programs being sponsored by 
the Office o f  Carccr Senfices to aid students in 
app!\lingfor and securing placements. Below 
Edwards chats with law students Kclk Whiting and 
Tlulrston Bailey at the post-program reception. 

Career Services. "Women and Judicial 
Clerkships" participants were to include 
Assistant Professor of Law Deborah 
Malamud; Visiting Professor of Law Sonia 
Suter; Susan Guindi, Deputy Director of 
the Office of Public Service; and Kathleen 
Wilson, a third-year law student who is 
doing research on women and judicial 
clerkships. 

The panel sponsored by the Office of 
Career Services was to inc1ude:Guy-Uriel 
Charles, '96, clerk for the Hon. Damon J. 
Keith, U.S. Court of Appeals, 6th Circuit; 
James Mitzelfeld, '96, clerk for the Hon. 
David W McKeague, U.S. District Court, 
Western District of Michigan; Emily 
Houh, '96, and Noceeba Southern, '95, 
clerks for the Hon. Anna Diggs Taylor, 

U.S. District Court, Eastern District or 
Michigan; Bonnie Tenneriello, '96, clerk 
for the Hon. John Feikens, U.S. District 
Court, Eastern District of Michigan; 
Judith Levy, '96, clerk for the Hon. 
Bernard A. Friedman, U.S. District Court, 
Eastern District of Michigan; Andy 
Portinga, '96, clerk for the Hon. Conrad 
L. Mallett, Jr., Supreme Court of 
Michigan; Rick Fanning, '96, clerk for the 
Hon. James. H. Brickley, Supreme Court 
of Michigan; and Dave Meretta, '96, clerk 
for the Hon. Lawrence M. Glazer, State of 
Michigan 30th Judicial Circuit. 





Who can stay 
"Can Congress Cope with Changing 

Technology7" 
The ans\ver, says former Congressman 

Louis Frey, Jr., J.D. '61, sponsor of the bill 
that pned loose American Telephone and 
Telegraph5 hold on the U.S. communi- 
cations industry, is not all the time, but 
probably better than the executive or 
judicial branches of go~~emment. 

Frey should know. During his 10 years 
as a Republican congressman from 
Florida (1969-79), he not only led the 
battle to break up AT&T. He also strongly 
supported NASA, which he compares to 
the post-World War I1 GI Bill in the value 
of its return on investment. He was also 
the ranking member of the Subcommittee 
on Communications and served on the 
House Science and Technology 
Committee. 

He has kept abreast of technological 
advances since leaving Congress and is 
deeply involved in international trade 
issues and the effort to find cidian uses 
for military technology Now a partner in 
Lo\vndes, Drosdick, Doster, Kantor & 1 Reed, in Orlando, Fla., Frey is president 

1 of the Center for Independence 
Technology and Education and president 
of the Former Members of Congress. He 
does political analysis for the ABC 1 television affiliate in Orlando, has a 
weekly program on the Florida Radio 

I News Network and writes a column for 
Florida newspapers. 

So why is it hard for Congress to keep 
up with technologyl 

1 Because, Frey said in a program at the 
i Law School in No~rember, "There is no 
! political capital in these issues. They're 
' too complicated." 1 Terms are too short, Frey explained. 

The issues are too complex and may 
involve U.S. relations with other 
countries. Consumers (read: voters) care 
about senice and convenience, not about 
the arcane maze of technology issues. 

And the executive branch isn't doing 
any better than Congress, he said. The 
White House no longer has an office of 
technolo~y. Overall, technology issues 
have been pushed out of government and 
public view. 

All of that does not mean that 
Congress cannot take some action in the 
technology field, however. A few 
members of Congress can make a huge 
difference. 

Back in the 1970s, Frey and a few 
other members of Congress led the battle 
to break up AT&T and revolutionize U.S. 

telecommunications. Frey and his 
colleagues knew they were ushering in a 
new era although their crystal ball did 
not lay out all the details. The effects 
continue today: cellular telephones now 
pepper the market and competing long 
distance senices offer deals that vie for 
your allegiance. (Henry M. Butzel 
Professor of Law Thomas E. Kauper was 
the Assistant Attorney General in charge 
of the Justice Department's Antitrust 
Division who filed the complaint in 1974 
that led to AT&T's breakup; the Justice 
Department recently honored him for his 
action. See page 38.) 

Consumers, however, did not always 
appreciate the upside of the competition 
that had been unleashed. To some, the 
changes seemed to sum up as the new 
inconvenience of getting multiple bills 
for local and long distance telephone 
service. Others missed the well-worn- 
glove fit of the familiar AT&T giant. "A 
revolution took place," Frey said, "and 
people complain that they're getting four 
pieces of paper." 

Today, the prominence of the AT&T 
breakup has receded. Many high profile 
communications issues now involve 
obscene and ob~ectionable material on 
the Internet and software piracy. 
Although Congress eventually may need 
to take action to restrict children's access 
to the Internet, Frey said, it is preferable 

Former Florida Congressman Lou Frey, Jr, J.D. '61, 
left, and Visiting Prcfessor Carey Heckman, director 
of Stanfnrd University5 Law and Technolop Centel; 
chat with Law School students Chris Olson and 
Andrew Vancc during the program "Can Congress 
Cope with Changing Technologvy?" in November 
The program was sponsored bv the Michigan 
Telecommunications and Technology 
Law Review. 

to have software and other means 
available so that parents can control what 
their children see. "As a practical matter, 
I think that the only way that you can do 
it is for technology to ameliorate it by 
different software and gving parents the 
chance to control it." 

But "you can't censor everything," he 
added. "You can't control e17er). thought 
of every person. . . Congress may have to 
act to get something done." 

As for software piracy, there's "probably 
not much" that Congess can do, he said. 
"It really depends on the power of the 
United States over the country you're 
dealing with. I t  depends how much 
pressure we can put on the country you'd 
be dealing uith." 

Frey's comments took the form of 
responses to questions from panelists 
from the Law School and the schools of 
Public Policy, Business Administration 
and Information. His appearance at the 
Law School was sponsored by the 
Miclzigan Telecomr~zunications and 
Technology La121 Rcv im.  

Visiting Professor Carey Heckman, 
director of Stanford University5 Law and 
Technology Center, helped organize the 
program and invited students in his Law 
and Technologcal Change class to attend. 
Heckman said that he likes to expose his 
students to alumni and other outside 
specialists as often as practical to estend 
their classroom learning. 

Terms are too short, Frey 
explained. The issues are too 
complex and may involve U.S. 
relations with other countries. 
Consumers (read: voters) care 
about service and convenience, 
not about the arcane maze 
of technology issues. 





lnternationa 
"A rich mix of intellectual substance 

and opportunities for relaxation and 
enjoyment ." 

That's what Dean- Jeffrey Lehman and 
Assistant Dean for International Program 
Virginia Gordan promise those who 
attend the second International Reunion 
Oct. 16-19 at the Law School. From 
discussions of international legal and 
educational issues to that other rough and 
tumble world of football and the 
Midugan Wohreriw vs. the Hawkeyes of 
Iowa, reunion activities offer something 
for every interest and every taste. 

Those who attended the first 
international reunion at the Law School 
six years ago, for example, d have 
plenty of new h g s  to see and sample 
renovations in many classrooms and the 
Legal Research Bu-; major -advances 
in electronic library research and on-line 
moulres; the new Joseph and Edythe 
Jackier Rare Book Room, which for'the 
first time allows the Law Library to bring 
together its rare books in the secure 
housing that they desenre; and upgraded 
computer facilities. 

Much at the Law School remains 
unchanged, too: the stately b d b g s  and 
setting of the Law Quadrangle, a place for 
both camaraderie and contemplation; the 
collegial atmosphere made up of those 
who share pride in being part of the legal 
profession; and the ready access to the 
unbounded resources of the University of 
Michigan for study and recreation. 

Emho J. Girdenas, M.C.L. '66, 
Argentinah ambassador to the United 
Nations from 1992-96 and president of 
the UN Security Council in 1995, will 
deliver the keynote address for thL 
reunion, "The Future Role of the United 
Nations Seculity Council." Grdenas now 
is ambassador-at-large for Argentina and 
executive director of Roberts S.A. de 

Billiard8 Club. Participants d l  be able to 
enjoy hors d' oeuvres and g a w  of 
billiards, darts and cards while bstening 
tb live entertainment. A f o m l  dinner 
will be served in the restored Michipn 
Union Ballroom followed by a program 
on herican jazz. 

M a h g  of chmplete information 
about the reunion, 10-g arrangemer@ 
and registration information are being , 

I 

There will be greetings from Dean 
Lehman; workshops on topics of current 
interest, like "War Crimes at the National 
and International Level" and "The W O  
and its Dispute Procedures: Appraising 
the First Three Years;" tours ranging from 
the Law School and the University of 
Michgan Museum of Art to the Henry 
Ford Museum, Greenfield Village and the 
Dexter Cider Mill; and ather activities. 

On Saturday evening, Oct. 18, the 
reunion will take over the second floor of 
the recently renovated Michgan Union 
and turn it into an American Jazz and 

Inversiones in Buenos Aires. 





This essa? is adaptedfrom a column that 
appeared in The Detroit News 

Feb. 8, 1996. It appears here as a tribute 
to Micl~iga~z Suprone Court Judgc Charles 

Levin, J.D. '47, wl~o retired recently after 
sewilzgfor 32 years on the states highest 

court. Reprinted with permission of 
The Detroit News. 

Dec, 3 1, 1996, was a milestone in 
Michigan legal histor): On that day the 
judicial career of Justice Charles Levin, 
J.D. '47, of the Michigan Supreme Court, 
who had senled as an appellate judge for 
three decades, came to an end. The state 
Constitution says a judge may not run for 
re-election after his 70th birthday; Justice 
Lelln turned 70 on April 28. 

Justice Levin's departure from the 
Supreme Court left more than an empty 
seat. The court, and the people of 
Michigan, lost a uniquely judicial and 
independent mind. Indeed, when Justice 
Levin first ran for the Supreme Court in 
1972, he fonned his own political party 
to obtain a ballot position; in 1980 and 
1988, he eschewed the political 
nominating process and simply filed an 
affidavit of candidacy. 

Few judges in Michigan's legal history 
have displayed more concern for 
disadvantaged persons and unpopular 
causes, greater skepticism of the power 
and wisdom of government, or more 
attentiveness to the facts of the individual 
case than has Justice Levin. Over the 
years many of his colleagues have too 
frequently seemed to rely uncritically on 
dubious citations of authority or too 
eager to answer questions before they are 
asked. But in the common law tradition 
of judgng, Justice Levin has 
charactenstically defined the task of 
judgng each case as the challenge of 

answering the questions presented after 
careful review of the record presented. 

Through his numerous and thoughtful 
dissents in both arcgued cases and back- 
page orders, he has been the conscience 
of the court while discreetly announcing 
its shortcomings to the world outside the 
conference room. To have this voice 
stilled by Justice Levin's depature 1s an 
enormous loss to the judiciary and the 
public. 

Besides reviewing the decisions of 
lower courts with cases it has chosen to 
shape the law of Michigan, the Supreme 
Court exercises supenr1sot-y control over 
the state judicial system and acts as the 
final authority for administering 
discipline to Michigan judges and 
lawyers. With respect to all of these 
functions, Justice Levin has shown 
distinguished intellect and practical 
judgment and has often clashed with his 
colleagues who have come from both 
political parties. 

Justice Levin has often expressed a 
desire for the justices to share the 
responsibilities of court management with 
lower court judges, lawyers and the 
public. Hopefully, Justice Levin will be 
succeeded by a justice who favors sharing 
responsibility for lawyer affairs with the 
State Bar and responsibility for court 
management with those who use and 
work in the lower courts. 

If Justice Levin has a fault, it is his 
willingness to show too much leniency in 
dealing with the misconduct of judges 
and lawyers. But his tendency to accept 
and forgive human imperfection are so 
much a part of the man and the judge 
that it is difficult to be too critical. 

While the popular and legal press have 
often counted Justice Levin as an ally of 
plaintiffs and Democrats, his philosophy 
cannot be labeled so simplistically. On 
numerous occasions he has declined the 
invitation to create or expand novel 
causes of action or to provide more 



liberal measures ol damages. 
Justice Levin has consis~ently 

displayed in~el lec~,  compassion, respect 
for due process and, mosL importantly, 
liumilitp In an unassuming way largely 
unnoticed by non-lawyers, he has made 
an outstanding contribution to [he people 
of Michigan. Wlzoever succeeds him has 
an enormous job to do. 

The Hon. Avem Cohn, J. D. '49, a U.S. 
District Court judge for tlze Eastern District 
of Micl~igan, is a menzber oJ the Law School's 
Coinmittee oJ Visilors, has seived ns a judge 
for Canzpbell Moot Court conzpetitioizs at the 
Law Sclzool, and IastjaIl delivered tlze 
University of h4ichigail Senate's Davis, 
Marhert, Niclzersoi~ Leclure on Academic 
and l~~tellectual Freedom. 

Speaking of Academic Freedom - 
Tltc Hon. A\le~iz Colz~t,].D. '49, of the L1.S. Dist~ict  Coult for the Southeastenz Distl-ict of 

A/lichiga~t, delivered the sixtlt annual Davis, h , ia~-ke~t ,  Niclzerson Lectul-e on Acndcl~zic 
altd Intellectual Frecdo~n at  Lydia Mmtdclssoh~~ Tlzeatl-c in Octobe~: Tlte lecture, ~vhosc 
spo~zsols incl~cde the Smtate Adviso~?~ Co~nn~it tec on University AJairs and the Law 
School, is nmnedfor tlu-ee Llniversit)~ of A4iclzigmtfac~11t)~ me~nbel-s who were dismissed 
during the 1950s after rcficsing to artswel. questior~sflo~n an alin of lho Hotfie 
Ulz-Anze~icnn Activities Coliz~ltitlee. Coizn outlined the status of the concept of "acadm~lic 

freedom" in Al~zeiican law: "Given the constantly cllangi~tg landscape of co~rstitutional 
lights and the scope ofacadm~zicf~cedonz, it is not safe to p l ~ d i c t  tlze lilzeliltood o f j ~ t u r e  
cases in col i~t  01. the course st~clt cases willfollo\u. FIJI. cxample, in a CaliJo~ol-ttia cme I a t  
A L L ~ L ~ S ~  setting aside discipline against a p~ofesso~-for having CI-eared a hostile Ieanting 
m~~irolz~~tcizt by his s a ~ l a l l ) ~  oriazted teaching metlzods, the Cocllt oJA11l1eals said that the 
cotl~ts have yet to deteliitine the scope of First Anzcndnzellt p~otcction to be givclt a public 
college piofesso~-i classroo~n spcech. Jllst last ~ n o n t l ~  a distlict judge oldelcd to trial a 
protest by a Telnplc Universitjl PI-ojessor tlmt he lvas denied Lolure because he protested 
co~lditions in a laboratoly in ~~Iziclz toxic nzatel-ials were stort-d. The judge said tlzc protest 
was protected spccclz on a ~nattel.  ofpublic concenz and could not be the basis of adverse 
action. There is it@ lncntion irz tke decision of acadmnicfreedom. In this area lhc saJne 
~clzcc~tainty also obtains ns to p ~ i v a t c  colleges ntade subject to constitutional limitations in 
some of the slates by statute as in Cal$oonzia and in h re~~~]c~-sey  by coio-r decis io~~.  This I 
do Izrzo\i! judges  rill col~iinue to d$fe~:" 
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Alumni reunions are the places for 
storytelling. And for reminiscing. And for 
discovering the little-known nuggets that 
can mark someone's career. Here's an 
example. 

The Hon. John Feikens, J.D. '41, has 
the distinction of being appointed by 
three presidents to the same seat on the 
U.S. District Court for the Eastern District 
of Michigan. He related the tale during a 
break in reunion activities for the Classes 
of '41 (for which he senred as co- 
chairman), '51, '56, '61 and '66 last 
September. It happened this way: 

Early in 1960, outgoing two-term 
President Dwight Eisenhower nominated 
Feikens for the judgeship. Feikens was 
well-known in Republican circles: He had 
headed the Eisenhower candidacy 
committee for Michigan before Ike's 
nomination, and then had chaired the 
Michigan Republican Party from 1953- 
57. But a U.S. Senator from Michigan 
blocked the nomination and it remained 
in limbo until fall 1960, when Congress 
adjourned. Eisenhower then named 
Feikens as an interim appointment, a 
"recess appointee" who did not require 
congressional approval until later. 

After taking office in January 196 1, 
incoming President John E Kennedy 
followed Eisenhower's lead and re-named 
Feikens to the District Court judgeship, a 
move than meant that Feikens continued 
to sit on the bench. But, Feikens says, his 
old nemesis, Sen. Pat McNamara, still 
successfully blocked his confirmation and 
on Sept. 23, 1961, "1 received a telegram 
from the administrative office saylng that 
my power had ended." Had Nixon won 
the cliffhanger presidential race of 1960 

instead of Kennedy, "I would have 
confirmed you." Feikens says McNamara 
told him. Feikens returned to practicing 
law. 

Finally, in 1970, President Nixon 
nominated Feikens again for the post, 
and Congress approved. He has held the 
judgeship since then and took senior 
status about nine years ago. 

Feikens jokes that the decade between 
his false starts and his final, permanent 
appointment turned out to be a blessing. 
"I had five kids, the first going to college," 
and private practice earned enough to 
meet family bills when they were greatest, 
he says. 

The time away from the bench also 
foreshadowed how long cases could stay 
with Feikens once he was on the bench. 
Some of the most significant actions that 
he has been involved with have drawn 
few headlines and occurred in a low 
profile way over many years, he says. 
He's been involved with an action 
brought by women prison inmates for 
"close to 19 years" and his oversight of 
remedies to meet federal requirements for 
wastewater treatment in southeast 
Michigan has been continuous since the 
1970s. 

At one time in the wastewater 
treatment case, the Environmental 
Protection Agency wanted the U.S. Army 
Corps of Engineers to oversee moves 
toward compliance, Feikens explains. The 
Corps didn't want the task. "So I made an 
agreement with Coleman Young [the 
mayor of Detroit at the time] that I would 
appoint him special administrator . . . 
provided that he'd get a very skilled 
administrator to run the plant. It 
worked." Normal weather flows now 
meet federal standards and recently 
begun moves are aimed at improving wet 
weather treatment to cope with increased 
flows, he says. 

Feikens believes that fashioning 
workable compromise out of stubborn 
conflict is one of the great functions of 
the American legal system. Often, such 
moves do not generate headlines and take 
place over long periods of time, but they 
are the processes that build and maintain 
our civilization, he says. Often, such 
progress grows out of the ymg and yang 
of conflict and compromise. 

"Human beings have the ability to 
think, choose, reason and discern," he 
says. "I think that inherent in that is 
conflict. People hate conflict. But there IS 

a good in conflict. Conflict is a safety 
valve when it leads to an exchange of 
views that leads to compromise." 

Still, you can ask too much of the law, 
he believes, and this is a time when 
people are indeed asking too much of il. 
"There is a dangerous problem of judge 
bashing," he says. "We are in an era of an 
outrageous amount of litigiousness. 
Layers  are not civil to each other, they 
are not civil to judges. . . We look to the 
law to solve the problems, and the law 
can't solve many of these problems." 

Many of the problems are rooted in a 
breakdown of the roles of traditional 
institutions like schools, churches and 
synagogues, he says. The breakdown 
breeds a deep frustration in people that 
manifests itself in conflicts that often 
enter the legal arena. 

He does not believe the spin is 
irreversibly downward, however. "I think 
it's cyclical," he says optimistically. "We'll 
come out of it." 



A L u M N I r e u n i o n s  

Talking Success - 
Businessman Sam Zel1,J.D. '66, ccntcr makes a 
point to Ann Arbor d n ~ c l o p r  Donald Chisholm, lcft, 
and classmate William S. Hapood ,J .D.  '66, of 
Phomiu, At-iz., qftcr Zcll5 tall: during tlic rcunion o f  
tlic classcs qf 1941. 1951. 1956. 1961 and 1966 at 
the Law School in Scptcmbcr Zcll dcscribcd how his 
Law School training hclps him hatidlc tlic complcu 
husincss negotiations arid make thc tmrisaction 
agrcmcrits that arc his stock in tradc. A lcgal 
education "gives you an c.utmndinnr?l coti~idmcc" 
in /:nowing hoiv thc systetn \vorl:s and "allo\vs y o ~ i  
to challmgc thc conventional wisdnm," kc said. At 
thc trunion qf thc classcs q f  1971, 1976. 1981, 1986 
nnd 1991 in Octol~c~: Robert Fiskc,J.D. '55, thc 
.fofmcr- indcpcndcnt counsel in thc \Irliitcwatcr qfait; 
and Simon Lontc, J.D. '70, formcr chief counsel f ir  
thc Securities and Euckatigc Contmissiott, spolzc qf 
thcir c~pcricnccs worlting in \Jhshington, D.C. 

A Sign of the 'Times - 
In the nostalgic traveling o f  mentory lane that 

accompanies alumni rcltnions, Julie Richardson, 
B e t t ~ c  S. Elkins and i'anda Reif. all of the Class of  
1971, recall some of thc highlights that marked thdr  
Law School ycars. The three women said their class 
was the j rs t  at the Law School in which iclomen 
accountedfor at least 10 pcrcent ofmmllment .  T h q  
also recalled how t h q  IVCI-C instrumental in getting 
a j n n  ban-edfrom recruiting at the Law School for  
a timc qftcr studmts collected si_paturcs on a 
petition complaining that thcf inn discriminated 
against women it1 recruiting intolvinvs. In the 26 
\!cars since that, the pcrccntage of women in La141 
School clnsscs steadily hns grown. Nov  laws and 
policies wquim that all studcntsface only q~tcstions 
ahout job-related issucs such ns profcssional 
conipctettcc and aspirations in job intcwiews. Sincc 
1991, mployelr  rcc~uiting at the Law School have . 

becn required to sign an Equal Opportunit? 
Statonent that t l i q  will follow tlic principles of 
cqual opportunitjj ns stated in tho l?,la\rfs of thc 
Association qf Amcrican Law Schools (A4LS). 
AALS I7yla1.v~ rcquire that a school shall pmvidc its 
studmts and graduates "with equal opporhinit?, to 
obtain cniploymcnt witlio~rt discrimination or 
segrcgation on the ground of mcc, ccllor religion, 
national origin, scs, agc, handicap or disability or 
sc.x~ral orientation. " 



Physicians must be healers, alumnus tells UeSe Supreme Court 

Washington State Senior 
Assistant Attorney General 
William L. Williams, J.D. '69, 
was the lead-off lanyer on the 
morning of Jan. 8 when the 
U.S. Supreme Court heard 
two hours of oral arguments 
on the "right to die." 

IA7illiams is counsel of 
record for the Washington 
State case that was teamed 
with a case from New York 
State for Supreme Court 
consideration. Williams urged 
the justices to reject the 
argument that the U.S. 
Constitution provides a right 
to physician-assisted suicide 
for competent terminally ill 
patients. He maintained that 
such a constitutional right 
would deny the state the 
ability to keep "a clean line 
between physicians as healers 
and curers and physicians as 
instruments of the death of 
their patients." 

The case, Washington v 
Gluchsbcrg, came to the 
Supreme Court after a 
physician and his terminally 
ill patient successfully 
challenged the Washington 
State law that makes 
physician-assisted suicide a 
crime. The U.S. Court of 
Appeals for the Ninth Circuit, 
sitting en banc, upheld the 
decision last spring, finding 
that a person has a "liberty 
interest in choosing the time 
and manner of one's death." 
The "liberty interest" provides 
constitutional protection 
through the 14th Amendment 
to the U.S. Constitution. 

Williams said that Yale 
Kamisar, the Law School's 
Clarence Darrow Distinguished 
University Professor of Law 
and a long-time opponent of 
physician-assisted suicide who 
has written and spoken widely 
on the subject, was "an active 
resource" for him and for 

many of the attorneys who 
wrote the nearly 40 amicus 
briefs that accompanied the 
case. 

In the companion case, 
Vacco IJ. Quill, the U.S. Court 
of Appeals for the Second 
Circuit ruled that a New York 
law prohibiting assisted 
suicide violated the Equal 
Protection Clause by denying 
a terminally ill patient 
physician-assisted suicide 
while allowing a patient who 
is on life-support equipment 
to have that equipment 
withdrawn. 

During oral arcguments, 
Supreme Court justices 
exhibited both a compassio- 
for the human side of the 
issue and a reluctance to 
identify physician-assisted 
suicide as a right protected by 
the U.S. Constitution. Their 
decision is expected in early 
summer. 

Conversation - 
Bella I. Marshal1,J.D. '75, chats tvitli Latv School students during a Dean; 
Fonlm luncheon in November Dean3 Fonim luncheons bring together 
distinguished graduates whose successful careers have been in areas other than 
law practice with studentsfor wide-ranging, informal disc~cssion. Marshall is 
President and CEO q f  IVaycor Development in Detroit and was Detroit's chief 
financial officer during Mayor Coleman lbung's administration. She and her 
husband, Don Barden, CEO nf Bardm Cablevision, are active supporters of 
renewal and revitalization in Detroit. In Decembel; the Dean's Forum luncheon 
featured Il'illiam Bogaard, J.D. '65, a visitingfaculty member a senior attorney 
andfinance executi~e with domestic and international cvperience in corporate 
finance, mergers and acquisitions, securities law and regctlated industries. 
At deadline time, other Winter Tern Dean5 Forum guests were expected to 
include: Richard Dale Snyd41;J.D. '83, President and COO of Gatavay 2000, 
Inc.; Joseph Roy Seigc1.D.  '67. Founding Partner of Vintage Properties; 
Bnice P Bickner;].D. '68, Chairman and CEO, DeKalb Genetics Corp.; 
James E. Cr0wthel;J.D. '58, retiredfrom H€+C Communications, Inc.; 
B. Lance Sauertcig,J.D. '69, principal, Levett, Rock\vood G Sanders. PC; and 
Robert P Luciano,].D. '58, Chairman and CEO, Schering-Plough Corp. 



- 
Richard W. Pogue, J.D. '53: Cleveland is a place to celebrate 

W e n  bicentennial time 
rollcd around last year for 
Cleveland, Ohio, Richard W 
Pogue, J.D. '53, believed 
strongly that the city had 
something to celebrate. He 
had witnessed the fall and rise 
of Cleveland, and as co- 
chairman of the city's 
Bicentennial Commission, he 
helped forge his belief in 
Cleveland's future into the 
year-long gala that the city just 
completed. A gala, by the way, 
that Pogue and others credit 
for generating $150 million in 
projects for the city 

"Cleveland is now one of 
the top destination centers in 
the country," Pogue said 
recently as he tallied some of 
the city's major attractions: 
the Rock 6r Roll Hall of Fame, 
which opened a little more 
than a year ago; Jacobs Field, 
the new home of the 
Cleveland Indians that opened 
in 1994; and a new basketball 
arena for the Cavaliers. 

The 1996 American 
Automobile Associa tion's 
annual sunrey of members 
ranked Cleveland No. 2 
behind only Atlanta and its 
Ol~mpic Games, and Ti-avcl t+ 
Leiszll-c magazine in December 
1996 called Cleveland one of 
the "10 Hot Spots for 1997," 
along with London, Borneo 
and Tobago, he says. 

Pocgue was vice-chairman 
of the drive to raise the money 
that it tooli to capture and 
build the Rock 6r Roll Hall of 
Fame. It's a "coincidence" 
backed by sawy lobbying that 
brought the Hall of Fame to 
Cleveland, he says. After New 

Iilclla111 \I' POSL~C. J.D. '53 

York-based music company 
heads hit on the idea for the 
Hall of Fame but ruled out 
their own city for it, 
Clevelanders "came up with 
the idea of why don't we use 
Allen Freed's connection with 
rock 'n' roll." Freed was the 
Cleveland disc jockey who is 
credited mlth coining the term 
rock 'n' roll. 

"We delivered petitions 
with 600,000 signatures to the 
music industqr urgng that it 
be placed here in Cleveland," 
P o p e  says. "Then USA Today 
conducted a two-day national 
telephone poll and at the end 
of the two days Cleveland 
people had made 1 10,000 
calls and the nest highest was 
Memphis with 7,000. We 
were utterly astounded." 

So was the rest of the 
country. The deal was done 
when Cleveland's newly 
reinvigorated publidprivate 
partnership came up with the 
funds - initially $28 million 
but finally about $93 million 
- to build the Hall of Fame. 

It's been a good in\ e- qtment. 
During its first year of 
operation, which endcd last 
September, the Rock 'n' Roll 
Hall of Fame drew 1.1 million 
visitors, 60 percent of whom 

came from outside of Ohio. 
Twenty percent came from 
outside the United States. 

Now city leaders like Pogue 
are turning their thoughts to 
the face that Cleveland 
presents to Lake Erie. A $55 
million science center just 
opened on the lakeshore, and 
an auto museum is re-locating 
there from the Case Western 
Resenre University area. A 
retired ore boat has been 
turned into a floating 
museum. Leaders also are 
launching a search for backing 
to build a state of the art 
convention center in the city 
and increase the dotvnto\vn 
area's 2,700 hotel rooms to 
about 15,000. 

This is a far c n  from the 
depths to which Cleveland 
had fallen during the 1960s 
and'70s. "The steel industry 
declined," P o p e  recalls of 
that terrible slump. "Air 
conditioning made 
manufacturing in the South 
and the West possible, so the 
manufacturing moved out. We 
had ver). strong unions that 
had imposed very restrictive 
work practices, so Cleveland 
became known as a high cost 
area. Then we developed a 
very pronounced schism 
between local government and 
the business community." 

But "it's been straight up 
since 1980," says PoLgue, a 
Massachusetts native who 
grew up in Washington, D.C., 
and came to Cleveland in 
1957 as an antitrust litigator 
with Jones, Day, Reaiis & 
Pogue. Cleveland's 
publidprivate partnership has 
been restored and once again 
provides inspiration and 

powers development for the 
community, he says. 

It didn't take P o p e  long 
after amving in Cleveland to 
become an active part of the 
city's civic life. His resume 
testifies to his community 
involvement: co-chairman, 
Cleveland 1996 Bicentennial 
Commission; chairman, 
University Hospitals of 
Cleveland and University 
Hospitals Health System; 
chairman, Cleveland Chapter, 
The Newcomen Society of the 
United States; trustee (and 
former chairman), Cleveland 
Ballet; trustee, Case Western 
University; trustee and 
executive committee member, 
Rock & Roll Hall of Fame and 
Museum; trustee and 
chairman of Marketing and 
Membership Committee, the 
City Club of Cleveland; 
trustee (and former 
chairman), Cleveland Institute 
of Music. 

And those are just some of 
the recent entries. "1 came 
here because of the law firm 
that I joined, but I quickly 
realized that this is a fine, 
unsung city," he says. During 
the nine years that he was 
Managng Partner, his law 
firm grew from 335 lauyers in 
five domestic offices to 1,225 
lawyers in 20 international 
offices. 

In recent months much of 
Pope's attention has centered 
on the re-alicgnment of 
medical facilities that is taking 
place in Cleveland. "It's a 
fierce competition on a lot of 
levels," he says, and it reflects 
the tremors in medical care 
throughout the countn: 
University Hospital, whose 
board P o p e  chairs, is 
affiliated with Case If'estern 

ADRANGLE NOTES SPRING 1997 57  



Resewe University Medical 
School. Department 
chairpersons in the medical 
school also chair counterpart 
departments at the hospital. 
University Hospitals' major 
competitors do not have the 
same kind of arrangements 
with medical schools and 
therefore do not have the 
same kinds of restrictions. 

"Ii7e been brought up on 
the idea that an academic 
medical center is a good idea," 
P o p e  says. "Of course, being 
affiliated with a medical center 
imposes some costs, so we 
have to make up for that with 
being esceptionally productive 
and keeping our charges 
down to the market level." 

When the dust settles, he 
predicts, "there's going to be 
either three or four groups of 
hospitals in Greater Cleveland, 
including University Hospital, 
and all the rest will sign up 
with one or the other of 
them." 

P o p e  left Jones, Day, 
Reavis & P o p e  in July 1994, 
when he reached the firm's 
mandatory retirement age, to 
become a part-time senior 
advisor to Diu and Eaton, a 
Cleveland public relations 
firm. 

"This is a great base of 
operations for me," he says. 
"I'm extremely active in a lot 
of things. But the actual 
public relations senice is a lot 
less strenuous than law 
practice. It's a 9-5 business 
five days a week." 

9-5? Pope?  Yeah. Sure. 

- 
From Law School to Congress: Harold E. Ford, Jr., J.D. '96 

No one who knows Harold 
E. Ford, Jr., J.D. '96, could 
accuse him of being unfocused, 
slipshod in pursuit of his goals, 
or unorganized. If he were any 
of these things, the freshman 
Congressman from Tennesseek 
9th District in Memphis could 
not have completed law school 
while co-managng one 
congressional campaign and 
then running as a candidate 
hirnsel f . 

Ford, who graduated last 
May and left the celebrations 
early to return home to 
campaign, was sworn in as a 
new member of Congress on 
Jan. 7. He succeeds his father, 
Harold Ford, who held the 9th 
District seat for 11 terms. 

"This is the first time in 
African-American politics that 
a black has succeeded his 
mother or father in Congress," 
says Ford, Jr. "It's a tremendous 
feeling. It3 another dimension 
that heightens the excitement. 
But I don't want to be the first 
African-American who follows 
his parent and then doesn't get 
re-elected. So I'll be worhng 
hard." 

Ford doesn't h o w  any 
other way to work, if his Law 
School record is any hint. As 
he describes it: 
W His first year, 1993-94, was 
one of acculturation. "I actually 
enjoyed it. It was perhaps the 
most intensive and rigorous 
learning process that I've 
ever been in." He learned how 
to study law, and "I was active 
in the Black Law Students 
Association (BLSA) and, not 
that I'm a great athlete, played 
every intramural sport that 
was offered." 

"The first semester of 
1994 I was co-manager of my 
dad's campaign and inter- 
~iewing l l t h  law firms, and 
the second semester I got 
active with BLSA, where I was 
head of the speaker's 
committee." Ford brought 
California Congresswoman 
Maxine Waters to the Law 
School as a speaker. 

"The third year I was 
back in Memphis every week- 
end. I'd catch the 3:30 p.m. 
flight to Memphis each Friday 
and be back in Ann Arbor on 
Sunday night. " 

Overall, he says, Law 
School prepared him well for 
his work in Congress: "It 
forced you to organize and 
structure the way that you 
thought and the way that you 
learn. Particularly during the 
campaign, there were so many 
things going on. There is an 
estraordinary amount of work 
that needs to be done and an 
extraordinary amount of 
information that needs to be 
processed." 

The Law School also 
provided "a tremendous 
opportunity to meet a wide 
range of people representing 
different ethnic backgrounds 
and economic backgrounds," 
he adds. "Once you reach this 
level of graduate professional 
education you're around a 
group of dedicated people who 
want to do something with 
their lives." 

Frank G. Millard Professor 
of Law Peter K. Westen, 
Professor of Law kchard H. 
Pildes, and Assistant Dean for 
Admissions Dennis J. Shields 
were major influences on him 
at Law School, Ford says. And 
he singles out as a special 
"mentor and advisor" Dores M. 

Hl1ic71d E. Fold, JI:, J.D. '96 

McCree, who retired last year 
and whose "student services 
associate" title didn't hint at the 
respect and affection that Law 
School students hold for her. 

When Ford launched his 
bid for Congress, many people 
saw his youth and the "Jr." 
that follows his name as 
disadvantages. But in typical 
fashion he turned them into 
allies. 

"A lot of folks in the district 
were skeptical because of my 
age," he says. "I was 25, turned 
26 during the campaign." Law 
School classmates contributed 
the first $2,000 to his 
campaign, he says, and several 
helped in his campaign. Law 
School friends - among them 
John Hughes, J.D. '96, Erik 
Stamell, J.D. '96, and Jared 
Wolf, J.D. '96 - also helped 
Ford establish campaign 
positions on issues like crime 
and education. 
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,k for that yr." label, an 
opponent in the primaries 
tried to pin it on Ford in 
derision. Ford's response was 
to produce white campaign 
buttons with big red letters 
saylng 'yr.", underlined in blue 
and the words "A New Vision" 
in red across the bottom. His 
primary opponent quickly 
regretted raising the issue. 

The Ford name creates 
electoral magic in Memphis. 
The Rev Jesse Jackson and 
Vice President A1 Gore, a 
fellow Tennessean, campaigned 
with Ford. At election time, 
Ford won 61 percent of the 
vote and became one of the 
youngest candidates ever 
elected to Congress. "Naturally 
it's a lot of emotion," he told a 
reporter. "But I'm ready to go 
serve. My dad has set a tall 
standard and I recognize the 
responsibility" 

Ford a1read.y knows his 
way around inside the Beltway 
He worked on President 
Clinton's first campaign and 
on his transition team and 
also served as a special 
assistant to the late Commerce 
Secretary Ron Brown. 

Like many members of the 
105th Congress, Ford hopes 
Congress can develop 
bipartisan approaches to 
balancing the federal budget, 
campaign finance refonn, 
education reforni and other 
issues. "As one who represents 
a generation that lias vast 
concerns about the future 
economic viability of the 
nation, I have a profound 
interes~ in having the budget 
issue resolved," he says. 

"I certainly plan to be 
active," he says. "I may not 
have the seniority of many 
others, but I look forcvard to 
working with both sides of 
the aisle." 

The class or1942 Reunion 
will be Sept. 12-14. 

The combined classes 
of 194647 Reunion 
will be Sept. 12-14. 

1 9 4 8  
Luis M. Ramirez-Boettner, 
S.J.D. '48, has left the post of 
Foreign Minister of Paraguay to 
senle an appointment as 
Paraguay's Ambassador to the 
Vatican. 

11951 
George A. ("Dutch") Leonard 
received the Clara Barton Honor 
Award for Volunteer Leadership 
for "distinguished performance 
over many years" from the 
Cincinnati Red Cross. The honor 
is the highest Red Cross award 
that can be gven at a local level. 

Long. Robert J. Battista, '64, a 
member of the Butzel Long Board 
of Directors, was elected a 
Fellow in the College. 

1 9 5 4  
Stephen A. Bromberg was 
elected to a three-year term as a 
regent of the American College of 
Mortgage Attorneys. As a regent, 
he will participate in the 
organization's management for 
the term of his election. 
Bromberg is president and chief 
operating officer of Butzel Long, 
practicing in the firm's 
Birmingham, Michigan, office. 
His practice includes all aspects 
of real estate law. 

Cuyahoga County (Ohio) 
Common Pleas Judge Carl J .  
Character retired December 3 1, 
after a 30-year legal career. 

1 9 5 6  
Thomas R. Ricketts, chairman 
of Standard Federal Bank, was 
named 1996-97 chairman of the 
Greater Detroit Chamber of 
Commerce, which has 10,000 
member businesses and works to 
promote business interests in 
Southeastern hiIichgan. 

The class of 1952 Reunion 
will be Sept. 12-14. 

William M. Saxton was elected 
Fellow Emeritus in tlze 
Washington, D.C.-based College 
of Labor and Employment 
Lawyers, an independent 
nonprofit organization 
established to honor and 
recognize attorneys who, by long 
and outstanding senrice: have 
distinguished themselves in the 
field of labor and employment 
law He is an attorney ~vi1.h Butzel 

The class of 1957 Reunion 
will be Oct. 31-Nov. 2. 

1 9 5 8  
Family law specialist and 
children's advocate Harry D. 
Krause has retired from the 
University of Illinois. A prolific 
writer of articles and books, 
Krause credits Hessel E. Yntenia 
Professor Emeritus of Law Eric 
Stein with convincing him LO 

leave practice and take up the 
academic iife in the 1960s. He 
was a Visiting Professor at the 
Law School in 1981 

7 960 
C. Robert Wartell, a founding 
shareholder in the Southfield law 
firm Maddin, Hauser, Wartell, 
Roth, Heller & Pesses, PC., was 
elected charperson of the Real 
Property Law Section of the State 
Bar of Michlgan at its annual 
meeting in Grand Rapids. He 
practices primarily in areas 
relating to real estate. 

1 9 6 1  
Linscott R. "Lin" Hanson has 
published his fourth book, 
Tne Illinois Colpol-ation System - 
5th Edition (Illinois Institute for 
Continuing Legal Education, 
1996). The book is available in 
both print and electronic forms 
and contains 180 forms for use in 
corporate practice. Forms can be 
merged with an existing 
corporate database to produce 
specific forms for any client in 
the database. Hanson wrote the 
original edition in 1978. 

John Edward Porter, R-Illinois, 
chairman of the House 
Appropriations Subcommittee On 
Labor, Health, Human Services, 
and Education, has become a 
member of the Congressional 
Admsoqr Panel to the National 
Campaign to Reduce Teen 
Pregnancy 

35~1-I  REUNION '1 

The class of 1962 Reunion 
will be Sept. 12-14. 



? 362 
Francis X. Beytagh, a law 
professor at the Ohio State 
University College of Law, nil1 
leave OSU in the summer of 
1997 to begn sel-ting as 
president of the new Florida 
Coastal School of Law in 
Jacksonville. Flonda. In addition 
to filling the part-time position 
of president, Beytagh hopes to 
teach at Florida Coastal. 

Colonel Ralph 0. Wilbur was 
reappointed to the Military 
Appeals Tribunal by Governor 
John Engler. The tribunal has 
appellate jurisdiction to hear and 
review an accused National 
Guardsman's senice record in all 
decisions of court-martial. Wilbur 
has been a judge advocate for the 
United States Air Force Resenre 
since 1967. 

n o t e s  

F 364 
Michael R. Capizzi, Orange 
County District Attorney since 
1990, was elected president of 
the California District Attorneys' 
Association, an organization that 
promotes legslative advocacy and 
legal education. 

Stephen Roberts, the Republican 
national committeeman from 
Iowa, was profiled in the July 
1996 Business Record of Des 
hqoines. He is a partner with the 
Des Moines law firm David 
Brown Koehn Shors & Roberts. 

Japanese edition of Punitive 
Damqcs: A State By State Guide 
To L a ~ v  And Practice, first 
published in 1991 by West 
Publishing Company The 
Japanese edition was published 
by Hoken-Mainichi Shinbun-Sha 
of Tokyo. 

Terrence Lee Croft was elected 
as a member at-large by the 
Atlanta Bar Association. 

C. Douglas Kranwvinkle is now 
the managng partner of 
O'Melveny and Myers. He 
practices in the firm's New York 
City office in the areas of 
securities, mergers and 
acquisitions, and complex 
business transactions. 

Alfred M. Butzbaugh of Berrien 
Springs was elected 1996-97 
treasurer of the State Bar of 
Michigan by the Board of 
Commissioners. He'is a senior 
member at the law firm 
Butzbaugh and Dewane, l?L.C., 
in St. Joseph. 

John H. Martin, a partner with 
the Muskegon office of the law 
firm Warner Norcross & Judd 
L.L.l?, was elected chairperson of 
the State Bar of Michigan Probate 
and Estate Planning Section. He 
also is the primary author of the 
proposed Estate Planning 
Settlement Act which is currently 
before the Michigan State Senate 
after nine vears in the makine. " 

Richard L. Blatt, a senior 
/ 

Martin and his family reside in 
partner in the law firm Blatt, Spring Lake, Michigan. 
Hammesfahr & Eaton in 

The California law firm Munger, 
Tolles & Olson was one of five 
recipients nationwide of the 
American Bar Association's 1996 
Pro Bono Publico Awards for 
public senice. Ronald Olson, a 
named partner in Munger, Tolles 
& Olson was key to the firm's 
winning the award, according to 
a spokesman in the San Francisco 
office. 

The class of 1967 Reunion 
will be Sept. 12-14. 

Kenneth E Snyder was elected 
managng partner of the 
Cleveland office of Baker & 
Hostetler. Snyder, a tax and 
personal planning lawyer, 
previously was chair of the firm's 
National Tax Group. 

1 9 6 8  
Henry S. Gornbein initiated and 
hosts the Bloomfield Cablevision 
show "Practical Law," produced 
for the general public featuring 
interviews and current issues of 
law. He practices law with 
Bookholder, Bassett, Bornbein & 
Cohen, l?L.L.C. 

Roderick H. Potter has joined 
Horton's Downeast Foods as vice 
president of sales and general 
counsel. He previously was a 
partner in the law firm Potter, 
Prescott, Jamieson & Nelson. 

1 9 6 9  
Steven Y. Winnick was named 
the "Best Boss in America for 
Working Moms" by Redbooh 
magazine in its September 1996 
issue. Winnick serves as deputy 
general counsel and agency ethics 
official of the United States 
Department of Education. He was 

nominated for the award by two 
supenisory attorneys at the 
Department, including Amy 
Comstock, '86, for establishing a 
job share arrangement which has 
allowed them to balance their 
responsibilities as both attorneys 
and mothers of young children. 

1 9 7 0  
John R. Laughlin is the 
managng director of Ridgecraft 
Valuation Associates, Inc., of 
Frederick, Maryland, which 
specializes in the appraisal of 
privately-held businesses. 

1971 
Eli Grier and Coquese Wilson, 
'95, have joined the Farmington 
Hills-based law firm Fink 
Zausmer. Gner concentrates his 
practice in private and public 
sector labor and employment law, 
including collective bargaining, 
unemployment compensation, 
employee manuals, 
discrimination matters, and 
wrongful termination. Wilson's 
main areas of practice include 
litigation, environmental and 
municipal matters. 

The Hon. Deanell Reece Tacha, 
judge of the Tenth Circuit Court 
of Appeals and a member of the 
Law School's Committee of 
Visitors, delivered the annual 
Ainsworth Lecture at Loyola 
University of New Orleans School 
of Law in November. She spoke 
on "Lawyers and Judges: Patriots 
for Another Century" as speaker 
for the annual Ainsworth Lecture 
in November at Loyola University 
of New Orleans School of Law. 

1: The class of 1972 Reunion 
will be Sept. 19-21. 

Chicago, is co-author of a 
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Bob E McCoy was promoted to outstanding lawyers who are 1 9 7 5  Elie Ledeman, a research 
~~ssociate general counsel at The distinguished for their skill, Ronald S. Longhofer, a partner scholar at the Law School '78-'79. 
Wdliams Companies, where he experience, and high standards of with Honigman Miller Schwartz has assumed the position of dean 
will oversee lcgal matters for professional conduct in the and Cohn, is co-author of at the Tel-A\iv Law School. He 
Williams Field Services, WilTel practice or teaching of Michigan Court Rules Practice- writes in the criminal law field. 
and WilTech, in addition to his construction law. Neuchterlein Evidence, a three-volume treatise 
current responsibilities. He joined heads Carlton Fields7 on the Michigan Rules of 
The ~ i l l i a m s  Companies i n  
1988. 

El Secgundo, California-based 
Mattel, Inc., has named Barnett 
Rosenberg senior vice president, 
general counsel and secretary, 
responsible for overseeing the 
company's legal activities 
worldwide. He previously 
worked as deputy general 
counsel and assistant secretary 
for Pitney Bowes, Inc. 

Construction Law Department. 

Philip R. Telleen is serving a 
three-year term on the Board of 
Directors of the Washington, 
D.C.-based Federal Energy Bar 
Association, which is comprised 
of energy law practitioners from 
across the countn7. Tellen also is 
an assistant general counsel of 
MidCon Corp., which is 
headquartered in the Chicago 
suburb of Lombard, Illinois. 

1 9 7 3  1 9 7 4  
Robert E. Hirshon was elected David W. Clark has become a 
to serve as chair of the American partner in the Jackson, 
Far Association Tort and Mississippi, office of Lake Tindall, 
Insurance Practice Section. He is L.L.P, where he practices 
a shareholder in the Portland, commercial litigation. 
Maine, law firm Drummond, 
Woodsum & MacMahon, where 
he heads the firm's Financial 
Senices Group, which provides 
litigation and regulatory legal 
senrices to banks, insurance 
companies and federal agencies. 

Kathleen McCree Lewis was 
elected chairperson of the Rules 
Advisory Committee of the 
United States Court of Appeals 
for the Sixth Circuit. Lewis is an 
attorney and appellate specialist 
in the Detroit office of Dykema 
Gossett PL.L.C. She is a member 
of the firm's Litigation Practice 
Group, specializing in civil 
appeals in both state and federal 
courts. 

Michael E Neuchterlein, a 
shareholder at Carlton Fields of 
Tampa, Florida, was elected a 
Fellow of the American College 
of Construction Lawyers, a 
distinction he shares with three 
other Americans, as well as 
attorneys from Canada and Great 
Britain. The purpose of the 
College is to facilitate and 
encourage the association of 

Phil Ponce, a television 
correspondent with "Chicago 
Tonight," a nightly neivs analysis 
program on \.4rl-n?I-n! has also 
taken on the role of columnist for 
the Chicago Tribune. 

Craig A. Wolson, of Westport, 
Connecticut, has become a 
partner in the law firm MTilliams 
& Hanis, New York, New l'ork. 

Evidence published by West 
Publishing Company 

Barbara Timmer has become 
senlor lice president and director 
of government relations for 
Home Savings of America, 
principal subsidiary of H.F. 
Ahmanson & Company She will 
divide her time between Los 
Angeles and Washington, D.C., 
in order to work directly on 
lepslative and reLgulatory issues 
affectine Home Salines and the 

Richard K. Rufner was elected 
to a four-year term on the 
Littleton Public Schools Board of 

" C' 

financial senices industr)! Education. Littleton is a suburb 
Timmer previously sewed as of Denver, Colorado. with more 

assistant general counsel and than 15,000 students in 23 

director of government affairs for S C ~ @ @ ~ S  Rufner also owns his 
the ITT Corporation. own law7 firm in Englewood, 

Colorado, where he specializes in 

1 9 7 7  civil litigation and family law. 

I I 
The class of 1977 Reunion ; 

will be Sept. 19-21. 

Kathleen Ziga, a partner in the 
la\\. firm Dechert Price & Rhoads 
of Philadelphia, was elected chair 
of the Tas Section of the 
Philadelphia Bar Association. 

1 9 7 8  
Richard W. McHugh, formerly 
associate general counsel for the 
UA\v has opened a plaintiffs' 
practice in Ann Arbor, focusing 
on labor, emplo)rment, and civil 
nghts matters. Anne France,'88, 
has associated with the law office 
Her practice also focuses on 
labor, employment, and civil 
rights matters. 

1979 
Stuart Dunnings 111 has been 
elected prosecutor in Ingham 
County Michigan. Dunnings is 
the first African-American to be 
elected to the post. 

Hiroo Kajitani, LL.M., was 
named managng director of 
NKK International Pte. Ltd., in 
Singapore. 

Samuel Press is on sabbatical 
from litigation practice to study 
energy policy and public 
administration at the Kennedy 
School of Government in 
Cambridge, Massachusetts. 

Ford H. Wheatley kvas 
appointed to a four-year term as 
the presiding mun~cipal judge for 
Glendale. Colorado. He also has 
been working as an adjunct 
instnlctor for two graduate 
schools. teachins classes in 
employment law 



n o t e s  

a QF!O 
George Brandon has become a 
partner in the Phoenix office of 
Steptoe 6r Johnson, where he will 
continue to practice complex 
corporate litigation. He and his 
wife and three children recently 
moved to Phoenix from New 
York, where they had lived for 
16 years. 

Ronald I. Heller, a shareholder 
in the Honolulu law firm 
Torkildson Katz Fonseca Jaffe 
34oore & Hetherington, was 
elected a Fellow of the American 
College of Tas Counsel. He 
continues to practice in the areas 
of tasation, tax litigation, and 
business/commercial litigation. 

Greg Sumner, a professor in the 
Department of History at the 
University of Detroit Mercy is the 
author of The Challongc of 
Cosmopolitan Dcmocrac~ (Cornell 
University Press), a book about 
Dwight Macdonald, a political 
thinker and author of the post- 
World War 11 years. The book 
was reviewed in a Sept. 15, 1996, 
article in the Chicago Tribune. 

I 

The class of 1982 Reunion 

-- 
will be Sept. 19-21. 

Suzanne Mitchell, formerly 
associate general counsel at the 
University of Chicago Hospitals, 
was appointed assistant dean and 
director of career senices at the 
University of Chicago Law 
School. She continues to be a 
lecturer at the University of 
Chicago Medical School, and to 
speak and write about health law 
issues and topics in medical 
ethics. She has also recently 
completed her term as 
chairperson of the Illinois State 
Bar Association Health Care 
Section. 

Janet L. Neary, a member of 
the law firm Dykema Gossett, 
PL.L.C., was named chairperson 
of the Computer Section of 
the State Bar of Michigan. Neary 
is a member of the firm's 
Corporate and Finance Practice 
Group, specializing in computer 
software and high technology 
matters as well as corporate and 
commercial law 

Kent D. Stuckey is principal 
author of the treatise Internet 
and Onlinc k \ v ,  published in 
September 1996. He is lice 
president of CompuSenre 
Ventures Incorporated, 
responsible for defining and 
implementing alliances, merger, 
acquisition, and joint venture 
strategy. 

Jon Robert Steiger has joined 
the Bloomfield Hills, Michigan, 
office of Howard & Howard 
Attorneys, PC. He specializes 
in commercial li tieation. - 
employment litigation, labor, and 
eminent domain/condemnation 
law. 

John C. Vryhof has joined the 
law firm Snell & Wilmer L.L.P, 
as a partner in the Estate 
Planning and Probate practice of 
the firm's Phoenix office. Vryhof 
specializes in techniques of 
charitable gving and 
international estate planning. 

1984 
Margaret H. Chutich has 
accepted the position of deputy 
attorney general of the Law 
Enforcement Section of the 
Minnesota Attorney General's 
Office. She previously worked as 
an Assistant United States 
Attorney in the District of 
Minnesota. 

Martine (Marty) R. Dunn has 
joined the law firm of Benesch, 
Friedlander, Coplan & Aronoff as 
a partner. He is resident in the 
firm's Cincinnati office and 
focuses his practice in real estate 
and in loan transactions. Dunn 
previously was a partner with the 
Dayton, Ohio, law firm Coolidge, 
Wall, Womsley & Lombard. 

Lynn Campbell Tyler, a partner 
in the law firm Barnes & 
Thornburg, was recently mamed 
to Andrea Lee Adams, who works 
as the regstrar for the Indiana 
Continuing Legal Education 
Forum. 

1 9 8 5  
Carl A. Butler, of the New 
Orleans law firm Deutsch, 
Kerrigan & Stiles, L.L.l?, has 
completed Basic Mediator 
Training with the Attorney- 
Mediators Institute, Houston, 
Texas. The Institute has judged 
him qualified to mediate disputes 
serious enough to become 
lawsuits. 

Andreas Fabritius, LL.M., was 
appo~nted m e  chairman of 
Committee I (Investment 
Companies and Mutual Funds) 
of the Section of Business Law of 
the International Bar Association. 
He was included in Euromoney's 
1995 Guide to thc \Alorld's Leading 
Banking k ~ v y c r s ,  and in 1996 
was nominated one of the V~brld's 
Leading M&A Lawyers by 
Euromone~r. Fabritius is a partner 
in Bruckhaus Westrick, 
Stegemann, Frankfurt am Main. 

Timothy J .  Ryan was appointed 
president and chief executive 
officer of the Detroit-Macomb 
Hospital Corporation, where he 
had served since 1988 as \ice 
president of legal affairs and risk 
management. 

1986 
Gregory C.  Burton was named 
the Fran~ois-IYavier Bapoud 
Fellow in the Department of 
Aerospace Engineering at the 
University of Michigan. He will 
study flight dynamics and 
conduct research in orbital 
mechanics. He previously was an 
associate in the white-collar 
criminal defense group at the 
Washington, D.C., office of 
Skadden, Arps, Slate, Meagher 
& Flom. 

Michael Grace, formerly head of 
Latham & Watkins' Los Angeles 
intellectual property practice, has 
joined Greenberg Glusker Fields 
Claman & Machtlinger as a 
partner. The firm concentrates on 
matters related to the 
entertainment industry. 
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Jon Jacobs and hls wfe, Susanne 
Xnson, announce the birth of 
thelr dau~hter, Emlly Mason 
Jacohs, born Junc 21, 1996. 

7987 

- - 
I I : I The class of 1987 Reunion 

will be Sept. 19-21. 

Michael S. Ashton was elected a 
shareholder of the Lansing law 
firm Fraser Trebilcock Davis & 
Foster, PC. He practices in the 
firm's Government and 
Administrative Law Department 
with an emphasis in utility law. 

Callie Georgeann Pappas has 
moved fro111 Washington, D.C., 
to Pittsburgh to join the Law 
Department of US Steel, a unit of 
USS Corporation. She will 
continue her practice of 
international trade and 
commercial law. 

Giuseppe Scassellati-Sforzolini, 
LL.M., has become a partner in 
the New York-based law firm 
Cleary, Gottlieb, Steen & 
Hamilton and is resident in the 
firm's Brussels, Belgum, office. 
He IS not special counsel to the 
firm, as was reported in Ln~l 
Quadrangle Notes' summer edition. 

1788 
Elizabeth M. Bany was 
appointed director of academic 
human resources on the Human 
Resources & Affirmative Action 
and Pro~rost's staff at the 
University of Michigan. She 
administers human resource 
pro,qams, policies, and procedures 
for instructional, primary 
research, librarian and curatorial 
staff, and educational assistants. 
Barry was pre~iously a university 
attorney at Harvard University, 
where she specialized in faculty 
issues. 

Martin R. Castro, based in 
Chicago, has been named a 
partner of Baker & McKenzie. 
Castro also received the Latino 
Law Students Association's 1996 
J.T. Canales Award, given 
annually in memory of Law 
School student Juan Luis Tienda. 
(see story, page 12). 

Bradley G. Lane was elected 
shareholder to the law firm 
Brinks Hofer Gilson & Lione, 
where he practices in the Chicago 
office. He is a patent attorney 
specializing in patent litigation, 
client counseling, and patent 
procurement for clients in the 
mechanical and electrical 
enpeering fields. 

Melissa H. Maman of 
Philadelphia, Pennsylvania, 
semed on a panel which helped 
select the federal government's 
top esecutirres for the 1996 
Presidential Rank Awards, one of 
the most prestigious awards gven 
to senior managers. Masman 1s 
an attorney at the law firm 
Duane, Moms, and Heckscher. 

Ruth Rodriguez was elected 
treasurer of Women in Inter- 
national Trade of Texas, a 
nonprofit corporation that 
promotes professional growth, 
education, leadership, common 
cause, and social activities among 
women worldwide employed in 
the field of international trade. 
Rodriguez is a founding member 
of Braumiller & Rodriguez, 
L.L.C., in Dallas, Tesas. where 
her practice focuses on customs, 
e;uport/import , international 
trade, international finance, and 
international litigation. 

David J .  Rowland has become a 
partner nith the law firm 
Seyfarth, Shall: Fainveather & 
Geraldson, where he mi11 
continue to represent employers 
in labor and employment 
matters. He practices in the firm's 
Chicago office. 

Mark R. Soble was promoted to 
senior commission counsel with 
the Enforcement Division of the 
California Fair Political Practices 
Commission. 

Craig Sumberg was named the 
director of public information 
and legal affairs at the National 
Jewish Community Relations 
Ad~lsor)~ Council. The NJCRAC 
is the umbrella public affairs 
arm of the organized Jewish 
community in America. 

1989 
Steven R. Englund has become a 
partner with the law firm Arnold 
& Porter, where he is resident in 
the firm's Washington, D.C., 
office. He is a member of Arnold 
& Porter's Intellectual Property 
and Technology and Government 
Contracts Practice Groups. 

1990 
Christine M. Drylie has 
accepted a position as operations 
attorney for Corn Products, a 
division of CPC International 
Inc., in Summit-Argo, Illinois. 
She formerly was an income 
partner with the Chicago office of 
McDermott, Will & Emon: 

Danial J .  Kim of Holt, Michigan, 
has joined the executilTe staff of 
the State Bar of Michigan as 
associate executive director for 
planning and marketing. He will 
be responsible for market 
research and coordinating 
creation of promotional material 
for State Bar activities. He 
previously senred as publisher 
and editor-in-chief of Michigan 
La\yvers Uke hly . 

Richard C. Mertz was 
named general counsel of the 
New Mexico En\ironment 
Department in Santa Fe. 
The Department handles 
environmental litigation and 
regulation affecting the state of 
New Mexico. 

Mark Peters was elected to 
Community School Board 15 in 
Brooklyn, New York. 

Matthew V. Piwowar, a 
December 1989 graduate, has 
joined the M'arsa\l: Poland, office 
of London-based Clifford 
Chance, where hc sen7es on the 
Roard of Management. He \vas 
previously w t h  the i17arsan- office 
of Dickinson, iVright, >loon, \'an 
Dusen & Freeman. Pi\vourar ~ l s o  
has co-authored artlcles In the 
Januan 1995 issue of 



Intcmational F~nancial Ln\v Rmiaq 
both the 1995 and 1996 edltions 
of Banking Ycarbooh, and the 
June 1996 issue of Ccntral 
European Automoti~fc Report. 
His practice concentrates on 
international law, finance, 
banking, securities, mergers and 
acquisition, and commercial 
paper. 

Douglas L. Rabuzzi has 
accepted a position with the 
Legal Unit of Duquesne Light 
Company, Pittsburgh, 
Pennsylvania. 

Jennifer C. Warren has become 
business and legal affairs counsel 
for Fox, Inc., of Beverly Hills, 
California. She was previously a 
senior associate attorney with the 
Corporate Department of Tenzer 
Greenblatt, L.L.P, New l'ork, 
New l'ork. 

1991 
Craig Smith has been named a 
Joseph B. Kelly Teaching Fellow 
at the Dickinson School of Law, 
Carlisle, Pennsylvania, where he 
is teaching lawyering skills. 

n o t e s  

The class of 1992 Reunion 
will be Sept. 19-21. 

Kristina Dalman has joined the 
Seattle law firm Hillis Clark 
Martin & Peterson as an 
associate. Her practice 
emphasizes land use and real 
estate matters. She previously 
worked as an associate with the 
Perkins Coie firm. 

Steven A. Hicks has opened his 
own law practice in Okemos, 
Michigan. He specializes in 
representing indi~lduals in 
disputes over insurance or 
disability benefits, in addition to 
employment discrimination and 
wrongful discharge cases. He 
previously was an associate with 
the Lansing law firm Sinas, 
Dramis, Brake, Boughton, 
McIntyre & Reisig, PC., where 
he handled primarily personal 
injury cases. 

Lydia Pallas Loren has joined 
the faculty of Northwestern 
School of Law of Lewis and Clark 
College, Portland, Oregon, as an 
assistant professor of law She 
teaches intellectual property, 
copyright, and federal courts. 
Loren previously practiced with 
the Ann Arbor law firm Bodman, 
Longley & Dahling. 

Michael Mishlove is clerking 
until September (1997) with the 
Hon. Walter J. Cummings of the 
U.S. Court of Appeals for the 
Seventh Circuit. 

Dean Nash has joined the 
McLeod Law Firm, Kansas City, 
Missouri, as an associate. He 
concentrates on appellate practice 
and tort litigation. 

Joseph Schmitt, formerly of the 
Minneapolis law firm Popham 
Haik Schonobrich, has joined 
Halleland Lewis Nilan Sipkins & 
Johnson, of Minneapolis. 

Jan Van Lancker has left the 
Brussels, Belgium, office of the 
law firm De Bandt, van Hecke & 
Lagae to join its Antwerp office. 
He practices securities law, 
corporate law, and general 
business  la^ 

1993 
Kimberly White Alcantara has 
left the law firm Pattishall, 
McAuliffe, Newbury, Hilliard & 
Geraldson, to become counsel in 
the legal department of True 
North Communications Inc., the 
Chicago-based parent company 
of the Foote, Cone & Belding 
advertising agencies. She 
practices intellectual property, 
advertising, and promotions law. 

Kara Lyon has started her own 
company, Accessible Evidence of 
New York City, which designs 
and develops demonstrative 
evidence for use in trials. 

Anthony J.  Mavrinac has joined 
the Detroit office of the law firm 
Miller, Canfield, Paddock and 
Stone, PL.C. As an associate in 
the Finance and Development 
Department, he will be involved 
in local and national real estate 
finance matters. Mavrinac 
previously was associated with 
the law firm Day, Beny and 
Howard, of Hartford, 
Connecticut. 

Alexander M. Sanchez is the 
executi~,~e director of the 
Cleveland, Ohio-based 
Esperanza, Inc., which pro~ides 
educational, motivational, and 
financial assistance to Hispanic 
youth. He previously was with 
the law firm Thompson, Hine 
and Flonr, and recently 
completed studies for a h4asters 
of Government Administration at 
the University of Pennsyl\lania. 

1 994 
Dennis R. Kiker has joined the 
law firm Momson & Hecker 
L.L.P, of Phoeni~, Arizona. He 
practices in the area of general 
commercial litigation. with an 

C .  

emphasis on intellectual property 
 la^ 

1 9 9 5  
Robert Baker has left the United 
States Attorney's Office in San 
Diego to become a deputy district 
attorney in Sacramento, 
California. 

Michael Canier has joined the 
Washington, D.C., law firm 
Co~ington Burling as an 
associate. 

Steven W. Clark has joined the 
law firm Wamer Norcross & 
Judd L.L.P as an associate in the 
firm's Muskegon office. He 
practices in the area of employee 
benefits law. 

Michael S. Burkhardt has joined 
Morgan, Leuqs &z Bockius. L.L.P, 
as an associate in the firm's 
Philadelphia office. He practices 
in the Labor and Employment 
Law Section. 
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Mark H.E Kuo wrote the article 
"Project Security,'' which was 
published in the JulyIAugust 
1996 issue of Independent Energy, 
a trade magazine for project 
finance pr~fess ionals .~he article 
analyzed the new security interest 
law promulgated in the Peoplek 
Republic of China. 

Lorena Ortega has become an  
associate of the law firm Gartner 
& Young in  Los Angeles, 
California. Gartner & Young is an  
employment litigation firm, 
specializing in  the defense of 
management in  employment 
discrimination cases. 

Allana Stark is doing a year-long 
clerkship wlth the Honorable 
Damon J .  Keith of the United 
States Court of Appeals for the 
Sixth Circuit. 

Jamina Tepley and Eric Genin, 
'96, have joined the Chicago 
office of the law firm Vedder, 
Price, Kaufman & Kammholz, as 
assoaa tes. 

'1 996 
David B. Cade has become 
associated with the firm of 
Honigrnan Miller Schwartz and 
Cohn. He concentrates his 
practice in  bankruptcy law at the 
firm's Detroit office. 

Harold E. Ford, Jr., of Memphis 
has been elected to the United 
States Congress. (See story o n  
page 58 . )  

Need new directory? 
Check for availability 

Those who have ordered a 
copy of the new Law School 
directory of alumni are 
receiving the new volume at 
about this time. 

Hams Publishing, which 
prints the directory, made its 
printing run to correspond 
with the number of directories 
that had been ordered. 
However, those who did not 
pre-order a directory still may 
be able to get one if any 
printing overrun copies 
remain. 

For information on 
availability, contact Hams 
Publishing's Customer Senice 
department at 800-877-6554. 
If any copies of the directory 
remain on hand, Harris will 
fill orders for them on a first- 
come first-serve basis. 

n o t e  

I N  m e m o r i a m  
Francisco Penberthy 
Hon. Laurens L. Henderson 
John W Holmes 
Mary L.K. McShane 
Frederic I! k c h  
Louis E. Smith 
Amos M. Pinkerton 
Earle L. Richmond 
Hawley E. Stark 
Roy R. Ray 
William G. Coultrap 
Steven G. Danielson 
Albert \! Hass 
George D. Milliken, Jr. 
Memll Hendershot 
kchard P Brous 
William A. Ruble 
Clarence J. Boldt, Jr. 
Amo R. Vogt 
Iniing S Frank, Jr. 
Susanna M. Osterling 
Harold E. Fawcett 
Paul L. Proud, Jr. 
Edward Sherman 
Richard E. Cross 
C. Shelby Dale 
kchard W Ryan 
Delos P Bassinger 
William E. Miller 
Stanley Cole Miner 
Raymond R. Allen 
Malcolm B. Ramey 
William A. Bell 11 
Tin Seong Goo 
Harold C. Rudolph, Jr. 
Robert M. White I1 
Franklin Essenburg, Jr. 
Dan Hale 
Roben C. Hoe1 
Hon. Helen Wilson Nies 
Loren W Campbell 
Howard \Vilham Haftel 
Ralph E. Hunt 
John H. Spelman 
James G. Hartrick 
Byron D. Walter 
Thomas G. Caley 
Morton L. Simons 
&chard H. Noms 111 
Albert W Easton 
Herbert H. Tanigawa 
John T. Abemethy 
Friedrich W Albrecht 
Hon. John E. Rees 
L. Edward York 
Samuel J.K. Rogers 
David C. Dethmers 
William B. Lum 
Robert D. Mc\Jeigh 
Edward F. Langs 
Stephen F. Idema 
Steven W Draheim 
Charles H. Seller 
Peter W Sturtz 
W James Noland 
John D. Wilson 
Robert Charles Dowd 
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September 8, 1996 
May 1, 1990 

Januaq7 1. 1993 
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7. Devolution of power. Emerging 
hostility toward the U.S. federal 
government, amidst a move to "restore" 
power to governmental units considered 
"closer" to the people, has brought in its 
wake a new skepticism of international 
organizations. For some, including some 
members of Congress, another 
component of the move to restore power 
to states within the United States is to 
lessen the federal government's 
prerogatives in "foreign bureaucracies" 
like the United Nations. 

8. The "democratic deficit." The 
greater the perception that the UN makes 
a difference, the greater is the perception 
- accurate or not - that it is a de facto 
"law-maker." The more the organization 
is seen as "interfering" with national 
decisions, the more likely the UN comes 
to be regarded as a law-making 
institution that should be as accountable 
to representative government as other 
law-making bodies. Within the United 
States, the UN has come to be seen as an 
increasingly potent tool of the U.S. 
executive branch, particularly the 
President. Accordingly, support for the 
UN has increasingly become a partisan 
issue between Republicans and 
Democrats, with Republicans using UN 
funding to make the Democratic 
President more "accountable" to their 
demands. 

But for intemational lawyers, the 
single most evident underlying reason for 
the United States' refusal to pay its UN 
dues is a ninth cause, itself the result of 
1-8 above: the breakdown in the 
bipartisan consensus which formerly 
existed that payment of UN dues was a 
legal and not merely a political obligation 
In showing the historical context for that 
breakdown and its consequences, I hope 
to demonstrate that these funding issues 
are not "merely" a matter of an obstinate 
treaty violator. 

Since September 1995 the U.S. has 
made a series of sporadic and anemic 
payments to international organizations 
as part of continuing resolutions that 
have funded the entire federal 
government. There is, as yet, no 
agreement between the President and 
Congress on a long term plan to finance 
the UN - or for that matter the U.S. 
State Department, in which such a plan 
would be found. 

Over the past months, the Clinton 
Administration has announced plans to 
ask Congress to approve a five-year plan 
to pay the United States' UN arrears. 
In exchange, the U.S. would insist on 
elaborate UN reforms, changes in the 
"capacity to pay" formula used to 
determine UN regular budget assessments, 
and a reduction of the U.S. share of that 
budget (from 25 percent to 20 percent). 
Since Congress did not fund the final two 
payments of the last five-year repayment 
plan, proposed by the Bush Admini- 
stration, we should not be too optimistic 
about this latest Clinton proposal. The 
historical record of U.S./UN financial 
relations suggests that Congress could 
well seize upon this Administration's 
proposals for UN reforms, add to them, 
insist on a reduction in the U.S. 
contribution, and still renege on payment 
of arrears. 

It should also be noted that although 
the most significant "deadbeat," the 
United States is hardly alone. As of the 
end of 1995, nearly one-half of UN 
members had not yet paid for regular 
budget assessments due at the beginning 
of 1995. Indeed, twenty-two of them had 
made no payments at all. 

The results have been gnm for the UN. 
Earlier this year, the UN Undersecretary 
for Administration and Management 
indicated that UN financing was 
"precarious and headed for the brink." 
He predicted that, absent a new influx of 
cash, the UN would literally "1un out of 
cash" by the end of the year. Although 
thanks to some payments by UN 
members (including the United States) 
the immediate forecast is not quite as 
grim now, UN financing remains 
precarious and staff morale is lo~v. There 
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is also considerable frustration among With time, other UN members came carrot and stick approach to lorce 
both the secretariat and rnember states to share the United States' legalistic view discipline on the United Nations." 
and it is now almost uniformly directed of the "duty to pay" - even with respect Since that time, the current Congress 
at the United States. to once controversial peacekeeping has seen fit to "discipline" the UN on a 

expenses. By the late 19705, the continuing basis. Since November 1994, 
membership had accepted the principle Congress has approved numerous 

THE RISE .ALND F.+LLL of collective financial responsibility as conditions on financing by hefty 
OF THE had been laid out by the World Court's majorities in one or both houses. Most of 

"DUT\- TO PAY" opinion in the Certain Expenses Case these are not law today only because of 
in 1962. Presidential vetoes. Many are likely to re- 

For over 35 years, the United States U.S. unilateral withholdings, starting emerge in future bills in some form. 
government, Republicans and Democrats in 1979, directed at specific UN programs Among the most seriously considered, 
alike in both the executive and the (such as programs involving the PLO), drawing support from key congressional 
legislative branch, adhered to a bipartisan marked the a significant leaders, are 17 proposals that would: 
consensus with respect to UN financing, change in U.S. attitudes. Particularly after 1. prohibit or severely restrict 

The United States government stated that passage of the Kassebaum amendment in the placement of U.S. troops under the 
it believed that article 17 of the UN 1985 - which resulted in unilateral U.S. "command or operational control" 
charter meant what it said: all members withholdings until the organization began of foreign nationals acting on behalf of 
owe a legal duty to pay for whatever adopting budgets by consensus instead of the UN; 

assessments, to be used for whatever the 2/3 vote provided for in article 18 - 2. require regular reimbursement 

purpose, the collective membership U.S. officials began wielding a de facto by the United Nations for all services, 
determines are owing under the UN U.S. financial veto. The United States direct or indirect, rendered by the U.S. 

Charter, and no UN member can began to shift to a more "politicized" view military, a sum estimated LO be in excess 
unilaterally "pick and choose" among the the "duty to pay" of annual U.S. peacekeeping assessments; 

activities that the organization chooses to In this decade, the use or threat of use 3. tighten up existing consultation 

fulld l.lore imponant, Lhe of the U.S. financial veto has become far requirements between the Congress and 
United States acted consistently with that pronounced. the President such that, for example, the 

belief and paid its dues in full and on most of the United States' threats to President would be obligated to give 15 

time, While, [he late 197Os, [he withhold (dating from the 1980s) still in days prior notice before the United States' 

U.S. Congress expressed occasional place, new ones have emerged. Allegations UN representative could vote in favor of 

frustration with the level of U.S. of fraud, mismanagement and waste led changing any peacekeeping mandate or 

assessments, it disputed only the to passage, in 1994, of a requirement that creating any new peace operation; 

of [he UN to payn the United States withhold 10 to 20 4. require specific Presidential 

fornula for determining contributions to percent of UN assessed contributions certifications (such as a finding that a 

the UN regular budget, On the relatively absent Presidential certification that the mission is in the "national interest" or 

few occasions when Congress threatened UN had an "independent that U.S. intelligence information is not 

to act unilaterally to reduce U.S. office of Inspector General" charged with compromised) prior to deployment of 

contributions, its intent was always to certain powers. In addition to requiring U.S. troops for UN peace operations; 

reach a maximum assessment of 25 additional consultation between the 5. prohibit payment of U.S. assessed 

percent - a goal, not in and of itself President and Congress concerning UN or voluntary contributions to the UN if 

unreasonable or improper under the peace operations, Congress also that organization "iinposes any tax or fee 

Charter, which the United States had unilaterally reduced the U.S. share of on United States persons or con~inues to 

the very first General ~eacekeeping expenses from the level that develop or promote proposals for such 

Assembly in 1946. the United States had previously accepted taxes or fees;" 
(30.4 percent) to 25 percent effective 
Oct. 1, 1995. As Rep. Ben Gilman (R-NY) 
described it, Congress was applylng "a 
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16. require the executive branch 
to seek the elimination of the arms 
ernbargo against Bosnia in the Security 
Council and if that fails, in the General 
Assembly; and 

17. cut U.S. contributions to the 
UN to resolve debts owed by diplomatic 
missions in New York City 

These proposals, which have often 
appeared in authorization bills for the 
Departments of State or Defense but 
sometimes have been the subject of free- 
standing bills relating to national security 
or peacekeeping, are only the tip of the 
iceberg. Indeed, when the Senate began 
consideration of the State Department's 
authorization bill (S.908), in August of 
1995, over 140 amendments were 
introduced. Congress is also insisting on 
conditions with respect to assessments to 
other intemational organizations. 

All of these instances involved explicit 
or implicit threats to withhold regular 
budget, peacekeeping, or voluntary 
contributions (or, often, all three) unless 
Congress' conditions were met. In 
addition, assessed or voluntary contri- 
butions for all intemational organizations 
are being pitted against the funding of 
favored domestic priorities with 
established domestic constitutiencies with 
gnm results for the funding of these 
organizations. Administration requests to 
pay assessments in these organizations 
have been repeatedly rejected out of 
hand, with cutbacks justified, for 
example, on the grounds of the need to 
increase appropriations to the U.S. 
Department of Defense. Forced to choose 
among organizations, the Clinton 
Administration announced that the U.S. 
was withdrawing from UNIDO (United 
Nations Industrial Development 
Organization) and was not rejoining 
UNESCO (United Nations Educational, 
Scientific and Cultural Organization), not 
because of dissatisfactions with either 
organization, but due to budgetary 
constraints. U.S. membership in the ILO 
(International Labour Organization) just 
barely escaped a similar fate. 

Today the United States is plainly not 
adhering to the budgetary scheme 
envisioned in the UN Charter. To most 
members of Congress who must 
appropriate the funds, the United States 
has not a "duty" but an "option" to pay. 
The Clinton Administration finds that UN 
payments increasingly require a policy 
rationale and not simply the argument 
that they are required under a treaty 
obligation. The United States' new de 
facto financial veto is broader than its 
veto in the Security Council. While the 
latter is limited to non-procedural issues 
before the Security Council, the financial 
veto knows no bounds. Today, no aspect 
of the UN's operation - from the scope 
of peace missions to the security of 
intelligence information, from the 
treatment of NGOs at UN conferences to 
the use of UN insignia by U.S. troops 
assigned to UN missions, from the 
intricacies of UN employment practices 
to its accounting procedures, from the 
day-to-day operations of its Office of 
Internal Operations to the treatment of 
private contractors to the UN - is 
immune from Congressional scrutiny and 
financial threat. And, as with its Security 
Council veto, the U.S. financial veto 
seems effective even when merely 
threatened. Both the Clinton 
Administration and the UN jump through 
the Congressionally-demanded hoops 
once a threat garners credible support in 
Congress. U.S. leverage over the 
organization seems effectively asserted 
whether or not the newer threats are 
actually implemented as part of U.S. 
domestic law. 

International lawyers and others have 
made many arguments against the 
exercise of this relatively new U.S. 
"financial veto." We have argued that 
under international law, holding the UN 
hostage constitutes an inexcusable, 
misguided breach of a treaty obligation 
that undermines the rule of law. We have 
argued that UN reforms adopted under 
threat will be less effective, ephemeral 
and not genuine because they are forced 
upon the organization instead of arising 
from true institutional learning or 
multilateral cooperation. We have 
complained that it is impolitic, 
impracticable and arrogant for the United 
States LO insist that the UN become a 

branch office of the U.S. Departmenr of 
State. We have criticized the U.S. 
government for exhibiting to the world 
the inadequacies of its diplomatic skills 
through the use of such a blunt, 
distasteful club. We lhave pointed to the 
ironies of all this occurring just when the 
UN seems most inclined to serve U.S. 
purposes and when, through consensus- 
based budgeting and the United States' 
legitimate Security Council veto, the U.S. 
seems to have sufficient (if not already 
inordinate) control over the organization. 
For these reasons, many of us have 
tended to see the partisan battles over UN 
funding as a conflict between good and 
evil, with the Republicans in the U.S. 
Congress (mostly) wearing the black hats 
these days. 

But if our arguments are so 
compelling, why are we losing the battle 
for funding in the U.S. Congress? 

It is wrong to suggest that 
Congressional proponents of the 
measures I have described are all 
fundamentally hostile to continued U.S. 
involvement in multilateral institutions. 
While there are probably as many reasons 
for these UN-bashing attempts as there 
are members of Congress, for many on 
Capitol Hill pulling the UN's purse strings 
is simply a tool that "works." To most 
members of Congress, exercise of the U.S. 
financial veto is responsible for the new 
wariness towards peace operations (by 
both the Clinton Administration and the 
Security Council), adherence to "zero real 
growth" and now "zero nominal growth 
UN budgets, creation of the equivalent of 
a UN "inspector general's" office, the 
continuance of consensus-based 



budgeting, closer scrutiny of the 
participation rights of non-state entities, 
and improvements in the international 
civil service. From their perspective, it 
seems odd that the same internationalists 
that now bemoan threats to the UN are 
ofien the ones encouraging sanctions on 
human rights violators or the 
conditioning of loans to objectionable 
regimes by the World Bank. Treaty 
ohlisations aside, many members of 
Congress do not understand, jrom a 
policv pusp~ctivc,  why it is okay to 
sanction a state but not an international 
organization. 

Nor do they understand why they 
are permitted to keep the U.S. executive 
branch and its agencies on a financial 
tether but must renounce this potent 
policy tool when the executive branch 
acts, as it increasingly does, in fora that 
are even less transparent or accountable 
to the average U.S. citizen, such as the 
Security Council. Presidential candidate 
Pat Buchanan may be wrong about how 
to deal with the problems of the "new 
world order," but he is right to suggest 
that the UN imposes obligations on the 
United States - apart from the duty to 
pay. From the perspective of many in 
Congress, it is their business to scrutinize 
all such obligations, along with all those 
who make them, and the expenses 
they entail. 

UN peacekeeping raises additional 
concerns. As those who have studied 
Congress' repeated use of its "national 
security appropriations power" would 
remind us, it is not rare for the Congress 
to attempt to "pull the purse strings of 
the commander-in-chief." Today, when 
the commander-in-chief often acts 
through UN auspices, should it surprise 
him (or US) if he feels the pull of 
Congress nonetheless3 When the UN 
authorizes operations - as in Somalia, 
Bosnia, or Haiti - that appear to some 
members of Congress uncomfortably 
close to the onset of hostilities 
contemplated in the War Powers 
Resolution, is it a surprise if Congress 

In the end, the battle m7er who pays 
for the UN is a fight over who controls i t .  
This results in tensions not only between 
major and small contributors but also 
between the U.S. executive branch that 
sets the UN3 agenda and the legislative 
branch that pays for i t .  In the United 
States, the battle over \vho "controls" the 
budget - legislature or executive - has 
increasingly become part of the perennial 
inter-branch struggle over who "controls" 
U.S. foreign policy. For some of the 
participants in recent congressionav 
executive squabbles over UN peace- 
keeping budgets, those confrontations are 
an essential element of constitutionally 
mandated "checks and balances" on the 
wagng of war. 

As all this suggests, we intemational 
lawyers should not be so confident that 
we occupy the "high ground" on this 
issue. MTe will continue to lose the 
argument over UN financing so long as 
many on the Hill sincerely believe that 
they are exercising a constitutional 
prerogative that is the equal of the 
supremacy clause, if not its moral 
superior: the duty of a legislature in a - 
democracy to keep law-making 
institutions, whether national or 
international, accountable to the 
taspayers who ultimately pay the bills. 
We will lose if keeping the UN one step 
away from bankruptcy continues to be 
seen as the necessary price of the U.S. 
separation of powTers. 

Professor of Law Jose E. Alvarez joined 
the La141 Scl~ool facult? in 1993 qfior 
tcaclzing at George \Vmhington Uni~tel-sit-vi 
National Law Cmtel: Bcfore joining the 
George LVasJ~ington faculty, he sewed cu 
an at tornq at the U.S.  Department of 
State, wl~ere hc zvoi-l:ed on intemational 
arl7itration and intlcstmmt isstlcs. 
He also practiced in LI ptivatefinn in 
JVushington, D.C. Hc graduated summa 
cum laudefrom Hanlard College and 
received a B.A. with Itonorsfi-om 0-$ova 
University and a1.D. wit11 honors fi-om 
Hanlaid Law School. He tcacl~cs courses in 
inten~ational law, intcmational 
oi-gani,-ations andJomicgn investment. 

turns to its purse-strings ppnwer to keep 
these in check? 
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5._ This essay is adapted 
from "Don't Try: 
Civil Jury Verdicts 
in a System Geared to 
Settlement," appearing 
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designed a system of civil justice that 
embodies and expresses that preference 
in everythmg from the rules of procedure 
and evidence, to appellate opinions, to 
legal scholarship, to the daily work of our 
trial judges. Our culture portrays trial - 
especially trial by jury - as the 
quintessential dramatic instrument of 
justice. Our judicial system operates on a 
different premise: that trial is a disease - 
not generally fatal, but serious enough to 
be avoided at any reasonable cost. 

Preference for settlement is not unique 
to the American legal system but it is 
especially pervasive and strong, for 
several reasons. We have many lawyers, 
by any count, but few judges. As a result, 
we have very many litigated disputes per 
judge - so it is essential that most cases 
be resolved without judgment. This 
scarcity of judges is possible because of 
our adversary system of adjudication. In 
this system the parties control the 
development and presentation of facts; 
the fact finder (judge or jury) is passive, 
and has a comparatively small role in the 
process. Party control of evidence makes 
private settlement easier, since the parties - themselves, rather than the court, procure 
the information they need to negotiate. 
Adversary fact finding is also expensive, 
unpredictable (especially if the ultimate 
tribunal is a jury), and, given our scarcity 
of judges, slow. As a result, the savings to - - -  
be reahzed by settlement - in time, 
money and Ask - are greater than they 
might be in a quicker, cheaper and more 
predictable system. These explanations, of 
course, are not independent of each 
other. On the contrary, the major 
structural reasons for the special 
importance of settlement in American 
litigation - scarcity of judges and 

J 
abundance of lawyers, adversarial fact 
finding, trial by jury - are all 
manifestations of a single cultural value: 
the preference for private ordering over 
public control. 

Trials, of course, are important beyond 
their numbers. For the public, trials have 
the advantage of visibility They are open 
and dramatic whle settlements are 
usually boring and private - in fact, 
invisible. Their openness also makes trials 
attractive subjects for study by scholars, 
with the added benefit that cases that are 
fought to the end are likely to present 

1 

j If it is true, as we often hear, that we are one of the most Iiigbus 
'i 

societies on earth, it is because of our propensky to sue. I 
not our affinity tor trials. Of the hundreds of thousands of civil 

h~wsuits that are Med each year in Ameriea, the great majority 
;+'--h%$T$>=q 52, *>?;,.<t;g-f-f.:y.. ue re@,ed; of those that ,&&5 $ & F $ ~ ~ ~ ~ ,  &$+a '@& "Itim 

I 
\ dismissed by the plaintiffs or by the courts; only a few percent 

are tried to a jury or a judge. 

-- more of the issues that we like-to study 
PHOTOS BY THOMAS TREUTER 
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This is no accident. 





and need to teach. But for practitioners 
trials are important primarily because 
they influence the terms of settlement for 
the mass of cases that are not tried - 
because they cast a major part of the legal 
shadow within which private bargaining 
takes place. Tiials have this standard-setting 
effect despite the fact that they are not 
typical of the cases in whlch their results 
are used as guides for settlement. 
Scholars are unanimous in r ecop ing  
that trials are not representative of the 
mass of litigated disputes. They seem to 
be selected because of unusual rather 
than common features, such as high 
stakes, extreme uncertainty about the 
outcome, and reputational stakes of the 
parties. Liebeck v. McDonald's Restaurants 
(1994) is an extreme case, but a useful 
example nonetheless. 

On Feb, 27, 1992, Mrs. Stella Liebeck, 
aged 79, a passenger in a car driven by 
her grandson, bought a cup of coffee at a 
take-out window of a McDonald's in 
Albuquerque. With the car stopped, she 
held the styrofoam cup between her legs, 
tried to pry off the top, and spilled the 
coffee - whch was scaldmg hot. She 
suffered third degree bums. She sued, 
and three years later a jury returned a 
verdict against the McDonald's Corporation 
for $160,000 in compensatory damages 
and $2.7 million in punitive damages. 

The verdct became an instant cliche in 
the tort reform debate. At first, it was the 
ultimate jury-trial horror story: Woman 
gets $2.86 Mihon For Spilling Her 
Coffee. Later, it re-emerged as a tale of 
justice done: Mrs. Liebeck was severely 
injured - she was hospitalized for eight 
days and required s h  grafts; she was 
injured because of McDonaldb policy of 
serving coffee 15 to 20 degrees hotter 
than its competitors; McDonald's knew 
the danger of sellmg coffee at that heat - 
it had received 700 prior complaints in 
the previous five years, some involving 
serious bums - but it never considered 
changmg its practice; the $2.7 million 

When dvil disputes end in trial 



there is almost always a clear loser, and usually a clear winner as well. 

its *c , 
M& 0 s q  ~ebkkc x 1Mc-0 

w~ssauwthlnis~~he,-yltm 
un* and the facts of the daim 
wen? l $ l l G o y l  to say tbe Eenst.' In 
many @tqecO1 howmet, it is a perfectly 
np-iyp example of en American 
dviljuaytrid-asGshJlye. 

Tp lr-d m1 tx& in America it 
is n e d r y  to m&&r them in the 
context d the p r e d  bargaining in 
whi& d d  &ti@ipn is usually molved 
That is w k w g  attempt &-&is utide, 
usQ'kv~sam~ks of dd jury trbh in 
Gallfor@% z4ate mmt5, one horn 1985- 
1986, zpd one b m  1990-1991. Both 
stamp&, were draws from case reports 
in Jwy ,I&&& Mekly, a state-wide 
Calif~r& jury verdict repmter that is 
widely used by lnwyen in eduatmg their 
cases - in o k  wonk, our data were 
generated by one of the iwtnxments 
t&& which tlinls cast their shadows 
over ietrkmmt negotiations. For the 
second sample, we aLvJ interviewed 735 
attorneys who represented a plaintiff or 
defendant ia one of the cases, and asked 
them ahout insurance coveragea fee 
armqpmen~v the parties' pre-trial 
bargpining positions, and the k a o ~  that 
drmtheheepsesto.ThiSnwey 
provides unique data. , 

For this nrtide, we ammMed a 
statistid p o w  01 the civil jury-trial 
caselard of the California State Superior 
Courts, the stare murts bf .~eaeral 
ju-don. Bljefl~ we find that most 
civil jury rrinls in C&f.omh (over 70%) 
concern pemw1 injury clPims of one 
sort ar another; that h o s t  dl plaintiff& 
in triaJ~ of wry sort, slre individuals; that 
the awhej- +o* of thes 
plainti& (epwidy in personal injury 
cases) pay their attorneys on P contingent 
basis; md that almost all defendants, 

except-some hrge busmesss and 
gmemmat entitits, bqw imwqpx thpl 
c o v w h c m f o f d e ~ g t b c l a d t  
andallorsa~aftbeporentialdamages. 
T h e t y p i c d d d j u r y ~ l i a p a s a d  
injury claim by an indiyiduEll sgainn a 
large a m p w ,  in which wither party is 
playing with its own money: the plaintiff 
i s q ~ n t e d ~ a n a t m m e y a f i o s e k  
ande*penuswillbepidmofk - 

movezy Ofony), d the &he€ has 
m inrmmw p0ll.q that mvers dl 
defase CQW d any &ek j u d g m a  
~ e c h v . ~ ~ & d ~ c z i t e r i a ,  
except that the &fen* any well have 
been d insured. 
Thrse mxable o u w m  emerge frmn 

the outcom of these t d s :  
First, ~ 8 6 t  Of the total sumof money 

a d e d  in these trials is concentratied in 
a s d n u m b e r o f v e r y l n r g e ~  

Second, the pattern of out- in 
personal injury trids is very Merent 
from that in commerial trials. Plainti& 
lose most pemnal injury trials - that is, 
they do less wd. at trial than they would 
have by set* - while defendaats are 
more likely to lose in c o d  trials. 
On average, pe~onal injmry vedicts are 
roughly midway between what @e 
plain& demand and what the 
defendants offer in settlement; on 
average, c o d  vedcts are 
considerably larger than the plain@ 
demands as well as the defendantss" offers. 

Third, jury m I t s  ue r d y  
compmmisg. Compromise, of course, is 
the essence of settlemmt, but 
eompmmise judgments iue also possible 
at trial. In fact, they hardly h a p p  
When civil disputes end in trial ihen is 
almost always a clear loser, and usually a 
clear wimer as well. 
Here, we examine the role of trial in 

American civil litigation, aria consider 
possible reforms. The key question is: 
Why ate compromise verdicts so 

d b - ,  
- - I  ; 
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u ~ o ~ o n ?  We offer a structud 
q h e i o n :  This is a n a d  
consequence of a legal system in pmich 
set-t and trial arr mut* 
mlwive rather tban c o m p h ~  
methods of dqmte resotution, and it is 
exacerbated byilk hgh cost of aials. 
Veryfavcvesgotouial,mdthQsethat 
do are atyplcdy &ficult disputes chat 
could not be rompromised by the parties 
and are nor W y  so produce cornprombe 
verdicts. Once a@, Liebeck u Md)offalds 
is a good ill-tion. The defendant 
passed up many opportunities to set&. 
stvting with a $2,000 d e d  by the 
p W  before she filed the complaint, 
and en@ with a $225,000 
~ummendra~on h m  a mediatar. At 
trial, the issue was k d  in dl-m- 
nothang terms: The Case of the m&!ss 
Customer vs. The Case of the Callous 
Corpmtion, The verdict was much larger 
than my propod s~ttkrnent, brtt 
judging from public response it could just 
as easily have been zem. 

Theuialsweseearetheproductsofa 
procedural system that is devouring itself. 
As we have refined and elaborated the 
rules for jury trials we have multiplied 
the c+ of uial both to the pdes and to 
the COW. The costs to the paIties drive 
them to skip all these expensive 
procedures and settle; the costs to the 
system drive judgs and rulemake= to 
h d  new wnys to encourage them to do 
so. hreasingly~ the cases that litigants 
insist an trying are not only mre bur 
peculiar- In a sense, the Liebeck h l  was 
common even in its peculi&ties. Et is 
mi shd i i  to hold up Liebeck as a typical 
example of.American litigption: car 
accidents and medical procedures must 
generate a th~usand hvsuits for every 
coffee-bum case, and punitive damage 
awards in any amount am rare in 
pemnal injury trials. But trials are never 
typical. Odmay mses of every son are 
compromised and settle, and those that 
don't are unusual even if the context is a 
garden-variety two-car crash. Trials are - 





t h  such verdicts am EUT suggests &at 
damages is not often the mdn isswe at 

is a dlid~~to-mopus 

- tiability is at hiue a tciel csa only be 
~ v d e d i h t h e p r d e s a g p e m a  
Lh;rrnd@~.ethPt-theaecuel 

is a failure. This view of trials is related to darnages multiplied by some estimate of 
their m c a m  .in two ways. Eizst, as a the lil;tel&OOd that a jury will find the 
cause: The kccurate) belief that trislls are defendant hble. &-trial baqpining will 
expensive and risky is a-p%wrfj,l reflect this logic. The plaintiff will not ask 
incentive ~a set& those case5 that can be for more than the known damages, 
settled -<%Q corn- whenever although in an,wreme case she may 
compmmise is possible, and to avoid aial d e d  no less, while the defendant will 
at all ccws when the stakes ate too small offer some fraction of the d loss, or 
for either side to come out ahead. That nothing at all. I£ the case does go to tnal 
leaves 2 reddue of all-or-notlung, caxs the jury is likely to side with the 
that h e e d  compromise before trial and defendant md to give the plaintdl 
are likely to pmduce all-or-nothmg no-, or to side with the pktiff  and 
verdim after trial. Second, as a give her as much as or mom than she 
consequence: The kct rhat trials usually demanded in settlement. And indeed, one 
are q a i v e  winner-~h-d affairs or the other of these outcames ~~d 
remforccs the CON- h t  they are in about 77% of our cases. In oPher 
dangerous and to be shamed. , words, uials over liability will produce 

And *hat are these stubborn, the all-or-nathg battles that we mostly 
u n c o a p m g  cases that end in trial? see - cases in which one side always 
Ju- b m  our data, fhey axe primarily loses, and the other side h o s t  always 
disputes over li&Xty rather than wins. 
~ a m q p i .  hpa~rchatisi32hemtinthe 
natwaf the hum lkmagm isba 
continuou~ variable, a d  -thegfore more 
susceprj,bI:e ta compromise and 
settlemmnt. &L addition, 8 &mqp were 
the maim issue in conmti~n at most trials 
we wwkd expect to see more 

Why do we have trlel at  aM 

&llf&ii*the~osf&rid;the 
@mzstizg q m a  about Amaicaa 
lil&&an knat there;ue so few 
txik&Y,a*w % w e a s ~ y m w e  
dolo. The o w  problem is mwum: 
~ m i r  cpn litigmj n&@ to go to Wid? 
T h e ~ i g t h a f t h e w s t s d l i s k s a ~  
ag,gmgad a m =  mcmg mes, though 
:&*hw*a,f-ntk 
angl lialnlitp inmame. h s t  all 
pleotiffs in our crises are indid&, and 
nemly Wof&*nts coe in&- 
0rdbusincsses.Suchp-,mW 
owa, mdd m 1 y  muster the hnds or rhe 
nave to conduct i x  superior Court aial. 
 he piaim& mIh d e  or dismiss; the 
defendants wodd settle or &huk k t  a 
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plaintiif wirh a cmthgmt-fee attorney or 
a defendant with an insurance company 
can afford to go ahead, even to €rid. As a 
result, p h &  attorneys and Uility 
insurers play a major role in determining 
who has access to court. In most cases, a 
plaintiff who cant get a contmgency fee 
lawyer pmbably won't he able to sue; one 
reason plaint&' attorneys may decline to 
take a case on: a contingency is'ht the 
defendant is uninsured - which means 
that, except for large institutions, 
u-d defendants are unlikely to be 
sued, and if they are sued, they are 
unlikely to be able to defend &.~MS&RS 

through trial. 
But conmgem fees and insumce only 

make ui$s possible. They do not explain 
why civil trials actually occur, or tell us 
what functions tnals serve (if any) in a 
system in which 98% of disputes are 
resolved by setdement. The possible 
expexphatiions fall into three catep* 
guidance for settlement, strategic 
barsning and strategic intmqpe, 
and non-economic interests. 

1. C u k e  for Satleimen& Every 
theory of pre-uial bargaining assumes 
that a negotiated settlement is 



thing battles we mostly see - 
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determined, at l&t in part, by the 
parties' predctions of the outcome of the 
case if it did go to trial. Needless to say 
such predictions are uncertain, and that 
uncertainty may affect the terms of a 
settlement. For example, a risk-averse 
plaintiff may accept less than the 
expected value of her claim because she 
is unwilling to take the chance of an 
unlikely but possible defense verdict. But 
there must be some common basis, 
however shaky, for assessing the 
consequences of a failure to settle. If trials 
became vanishingly rare lawyers and 
litigants would make increasingly crude 
predictions of trial verdicts. As a result 
there would be more cases in whch their 
ill-informed guesses would be too far 
apart to compromise; which would lead 
to more trials, more verdicts, and better 
information on trial outcomes; which in 
turn would produce more settlements, 
and reduce or stabilize the trial rate. For 
all we know, the few trials that now occur 
are pretty close to the minimum number 
our settlementdominated system 
requires. 

2. Strategk Bargaining and Stmtegic 
Intransigence. In litigation, as in other 
adversarial contexts, many of the moves 
in negotiation are "strategicn - ploys that 
are used to mislead and manipulate. - 

Thus litigants will conceal or distort 
information to impress their opponents, 
demand things that they don't want to get 
other concessions that they do, and play 
chcken with the opposition in order to 
get paid to avoid trials that nobody 
wants. When strategic bargaining works 
it improves the terms of settlement - 
you may get an additional $20,000 out of 
a defendant by convincing him that 
otherwise you'll go to trial even if it costs 
you $100,000 - but if he calls your bluff 
the result may be no settlement at all. 

Our data show clear signs of this sort , 
of strategic bargaining. For example, most 
defendants in our commercial trials made 
puny settlement offers and then got 
hammered in court. In 1985-86 the offers 
in commercial trials averaged $574,000 
less than the verdicts and the defendants 
lost 67% of the trials; in 1990-91 they 
averaged $1,710,000 less and the 
defendants lost 55% of the time. - 

I M I I I ~ ~ ~ B  r IWW & . & ~ I E  c c a n ~ m i ~ ,  
S e ~ f o r ~ ~ Z b & ~ ~ ; n q . .  . .  
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'made puny deqamb - an amrage - 

9322,000 Lss thw rhe vdihts & 1m5- 
86 and $710,006 1m in 1~90-91- h' 
conwt . to  pmom1 iaguq gbtiff~~ ' 

who demanded on m p l e -  a mat &&la 
more tbnn rhe jurles them. Ifr$a, 
ccxnmercial plain& wha ultipmteJ,y wait 
,to Fol were willing t~ settle fa  tho^^, 
hwe wko did salg m y  h e  iqpx&~ 
rake an wen&h~~iwdhjq 
d w  of .their claims. Whyl The ,ga' 
majo* af k e  e m M J  plaiatif& 412. 

individuals, 4- p m d  ' i m j l ~ y  
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all oftha costs ofmk we a tlrird pay 
their llwyns at lcaa pa* by rhe how, 
and two t.hird~ advance at 1-t a podan 
of b mid 'eqxnes. V&iy k l y  mmx df 
thee plabtifkts w m  rel~iernt -or urn& 
to invest money 'in li-ri@,w, eveh'in. \. 



ases in which one Ie alwayr loses, i I the othe~ llmost al rapd 
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The mmt common repeat pkyen in however, pve the insurance company the winningcases - and b e  defendants can 

take admtage of their timidity by 
sticlung to lav-ball offers 'fhat strategy, 
howewr, r e q u k  the defendant to 
maintain a posture of intransigence: Take 
$20,0@0 or go to trial. This may be the 
best appach, and it may w6rk 95% of 
the time, but when it fails the result 
probably won't be a settlement for 
$ ~OO$OO but an expensive trial followed 
by an even larger verdict. 

When a party to a bpute  is a repeat 
player - a person or an institution that 
participates in a steady stream of litigated 
cases - it has an iadditioml incentive to 
behave smtegimlly: to innuence *he 
outcomes of other cases. For example, a 
newspaper may refuse to ever settle a w  
defamation Claim, regardless of the merits 
or the cost, in order to discourage libel 
suits by building a reputation as a 
stubborn and expensive opponent. On 
the other hand, a manufacturermay 
quietly settle a products liability case in 
order to avoid a public .trial that could 
produce o dangerous precedent if the 

c id  Iiugartiion for rnoneGry d A & p  am 
not parties themselves but agents of the 
parties - plaintiff& azt-tomeys and 
ir-mmn. wItpmkS. Thismtes ehe 
possibility of cmilicts of intenst. On the 
plaintifR side, the attorney m y  want to 
go to nial to esublish h e d  winner, 
or at least as someone who will fight to 
the expensive end. Such a mputatian 
rmght bring in business, it lmght even 
help future clients, but it has no value to 
the current- me-sht =plaint-&. On ihe 
defense side, the mosr c o n m o ~  pomtid 
codk t  ocars in .cases with doubtfd.: A - - 
liability and. damages m excess of the .:is 

liability lmit ~f the dekndantS h m ' 1 ~ e e  
policy If the plaintiff makes a demand at 
or near ithe policy limit, the d e b t  
will probably want to take the settlement, 
whirzh is h e  to him, mther than rblc a 
trial after which he might he stuck with 
personal liability for damages above that 
limit. Most liability insurance contracts, 

power to accept or reject settlemnts, and 
the insurance company may pder a trial: 
It cant lose more than the policy limit 
one way or the other, and, for the price of 
trying the case, it might save itself a 
setdement of about that arnouqt.. 

W e  h n t  doubt that plaintiffs' 
attorneys and defendants' insurers 
sometimes act in conflict with the best 
interests of the parties. But we dont 
believe that such conficts (strategic or 
ozhembe) are a common came of trials. 
Taking a casc to nial aga'inst the interests 
of the client violates professional nams, 
and m y  subject the attomy or the 
insurance company to formal or inform$- 
sanctions. No- and sanctions don't n 
e b t e  abuses, but they do suggest that 
the disfavored behavior is the exceptim 
rather than the rule. In this context, our 
survey data are consistent with that 
expectation. The attorneys we interviewed 
frequently said thnt the trial was c a u d  
by the opposition5 stupidity or &%*.p 
stubbornness, but no d e f s e  attorney 

manuhctwrer loses, and mkht ~ m ~ k  said that there was no settlement be&use 
the plnintiFs attomey wanted a shot at a 



Almost nobody said "We gambled and lostw or "We decided to fight, and we woi 

major verdia, and no phimiff s lawyer 
said that it happened because the 
insumce company hid W e  to lisk at 
trial and was wtnconcemecl about its 
insured. 

If we ignore occasiody serious mi 
codicts and assme thnt attorneys and 
insurance companies W e  these cases 
in the best intellests of the parties, then 
thc =peat p h y e ~  in ordinary civil 
litigation are all on the defense. Plain* 
are almost always individuals and 
therefore necessarily one-shot players, 
while defendan@, if hey are not large 
businesses or government entities - and - 
therefm likely to be repeat players in 
their own right - are almost always 
insured, usually completely In orher 
contexts, repeat players may just as easily 
be plaintiffs. This is true of some private 
litigants (e .g., environmental p u p s )  and 
it is the rule for public litigants: the 
Internal Revenue Service, regulatory 
agencies, and, most important, criminal 
prosecutors. If a repeat party is a plaintiff 
it can set its agenda and influence law 
and practice by its filing stratcply . Indeed, 
that is likely to be its main tool, since 
nothing that happens lam is as influential 
as the decision to file in the fmt place - 
especially since most repeat player 
plaintiffs see many more possible caw 
then they can ever handle. 

A repeat player defendant can hope to 
exercise some conml over the general 
pattern of litigation, but only through its 
satlmmt strategy Unlike a repeat player 
plaintiff, it it no other way to send 
signals or channel cases. The only 
ultimate threat it can make is .the threat of 
tnal, and it must take some cases to trial 
to keep that threat credhle. Therefore we 
would expect the defendants in these 
ordinary civil cases to be more likely than 
the plainti& to engage in strategic 
bargaining, and more prone to take cases 
to trial for strategc reasons. Our S I X ~ V ~  

data support this prediction. Although 

while insured civil defendants (who sethe 
and pay up on most cl8nr) win 
approximately 70% of personal injury 
trials. 

Our settlement dau show clear signs 
of strategic bargaining by defendants that - 
is aimed at goals beyond the outemes df 
the trials at hand. Many of these cases- 
went to trial without any meanin&d pre- 
trial negotiations because the ckfednts 
made no settlement offers whatever. 
These zero-o&r cases make up wer a 
quarter of all trids, and about 60% of 
medical malpractice trials. A zero offer is 
never a reasonable assessment a f  the 
expected cost of a mse to a de$mdanit. 
The trial itself is never fm and u s w b  
expensive, and there is always a chance; 
however low, that a jury will side with 
the plaintiff. Rut unlike the low-ball 
strategy that defendants seem to use in 
commercial casts, m a h  zero offers is 
not a promising way to avoid trials. If no 

may also occur becaw the parties have 
m m - e e  ~~~YEZ%S&I o m  
judgments Sewrid ~~ have 
~ d t h e i m p 0 ~ 0 f ~  
partimla~ m~-moTnSc motive: the 
desire to have a day im CQUT~, to o h i h  
f ~ d  jtl~tb?. They Ah  k t  
1itqpmt.s wmt a type of sgltisktim that 
settlement ram137 ~~ - public 
vindacatiion-dthepagiiithnt . 
vindbtion is a goal that our legat +em 
should promme. 

Qur interviews wih attorneys in tk 
1990-91 uials provide some h t s  on rhe 
m e  of nmeconomk ataks in civil -Is. 
Forthe most pan, our hdqp  are ,- 

negative. In ?35'~erviewP, only. three 
attorneys mentioned n desin far 
rdndiation a~ an ed~p-on far why 
their casr went to vinL Two ~ t l ~ v  said 
their cr;tcie was +tried because a party 
b & d  her day in colln;,they we= on 
the opposing sides af the snme case, &id 
each pointed his hgea at the otherb. 
client. Only a 6w* attributed triJs even in 
part ta the &re of a dip-nt for a hesling 
or P public judgment. Nor did any aher 
nonecorn& mati= m&ee as a 
common explanation for tlmc uiels. 



:' Most physician malpractice imurmce 
policies sold in Womb comain a 

The "consent to settle" clause which requires 
' the atgreement of the doctor to any non- 

zm,settlement negotiated by the insurer. 
, " clients' (and their own) economic Lack of consent is mentioned by an 
$&em& in the litigation. Some attorneys - attomqr as a cause of trial in 19 of the 32 

,&nay have becone sd acculturated to the 1990-91 zero-offer medical malpractice 
trials, and we suspect that it was a factor 
in at least several other mehcal 

they malpractice trials in whch no attorney 
specifically mentioned it. We also h o w  
that the trial rate in medical malpractice 
cases is considerably higher across the 

driving their eases to trial. - nation than for any other category of 
; . personal injury litigation, and that 

I . . , ' doctors win defense verdicts in more than 
ommon litigation in Caifomia ., ' 90% of the cases in whch there is no 
don't care much about having their; .settlement offer at any point in the 

m court. Despite what some rhokrs : : litigation. What explains these patterns? 
What seems to be happening is that 

doctors are insisting on tnal in some 
,G an L- medical malpractice cases in whch they 

advantage. FMllf it may be- +I .- expect to obtain public vindication. T ~ E  
plaintiffs and defehbts ; -L,-,+ is most hkely to happen when the doctor 

prefer vth&cation at uial to private$.- 'is convinced that she acted in a 
prof&ssionally responsible manner, but 
has nonetheless been wounded in her self 
esteem and damaged in her reputation by 

and the plaintiff k attorney , - .  - a patienth claim that she committed 
ntrol the settlement de&i~n. + ,;->:. malpractice. Cases where the defendant 

mdt, few ofthe case$ that Ldc go:;- :'!: feels like that all the way up to trial are 
-F;ilikely to be winners for the defense. In 

other contacts, insurance companies 
settle most odds-on winners for 

- < 

for vindication was indeed at Ithe ,,comparatively small amounts, in order to 
f many trials -- ar least in one type .-i, save trial costs and to minimize risks. 
. As we've seen. 27% of these me~-, Not here. Unlike other litigants, doctors 

not settle because defendan& offered --I; have negotiated insurance contracts that 
hing to the phix~frif, at any pint in - .I: give them the power to make that choice 
preoial proceeding. This "zmoffef - .$ themselves. Moreover, since the insurance 

ried across types of daims. from a ; i-' cornpimy remains responsible for the 
1 1 % m 1 5 % i a v e ~ c ~  . 

g e m  trials, to a hign of 59% to 46% - :; 
maIprwrice trials. We believe-. : : 
te of zm-offers in medical . 

defense costs and for damage awards at 
trial, the defendant doctor can usually 
reject a low settlement without 
undertaking personal hbility for legal 
costs or for any judgment w i h  policy 
limits. The usual result is a trial that the 
insurance company pays for, and the 
doctor wins. In other words, at least in 
one type of litigation where reputation 
and vindication are particularly 
sigruficant for a coherent constituency of 
defendants, those defendants have been 
able to order their private relationshps 
with their insurance companies in a way 
that protects that interest. 

A s  we noted at the outset, a major - 
and successful - goal of lawyers, judges 
and rule makers is to promote 
settlements. We do not advocate an 
attempt to further reduce the extremely 
low trial rate in our civil courts, but if a 
further reduction is sought, our research 
suggests that some methods are more 
likely to succeed than others. 

The techniques of encouragmg 
settlement can be roughly divided 
between two approaches. The first set of 
techniques rely on infomation. They 
attempt to aclueve settlement by 
providing unbiased information to t 
parties about the dispute. The second 
of techniques rely on incentives. They 
encourage parties to settle by increasin 
the risks or reducing the rewards of 



tored. If you fail to settle: 

A 
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must drop out entirely or pay a lot to gamble at high stakes. 

on the   as is of the best information they 
have been able to obtain. By changing the 
structure of costs and rewards it is 
possible to change the odds of favorable 
outcomes for one side or the other, or for 
both, across whole categories of cases. 
The result might be an overall change in 
the pattern of civil litigation, including, 
perhaps, a reduction in the number 
of trials. 

Or perhaps not. For example, consider 
the effects of eliminating contingent fees 
altogether - an extreme proposal, and, 
in our opinion, an extremely bad idea. If 
that happened the number of civil law 
suits would be reduced drastically, at least 
in the short run; and the distribution of 
cases that were filed would change 
dramatically (e.g., a higher proportion of 
the remaining filings would be in 
commercial cases); new institutions 
would be created to cope with the new 
needs generated by the system (e.g., new 
systems for paylng legal fees, including 
perhaps new forms of insurance); the 
pattern of settlements and trial outcomes 
would change in unforeseeable ways; and 
the number of trials might go down. But it 
also might not. It could turn out that we 
would still need as many trials as we now 
have, or more to define the contours of 
the new system. 

Procedures that affect the risks of trial 
also have the opposite effect. The 
of large jury verdicts on the one 
, and of defense verdicts on the 
, weigh heavily in favor of 

ement . Ancient procedural devices 
as remittitur and additur, and newer 
such as damage caps and limitations 

a punitive damages, should (if anything) 

increase the percentage of filed cases that possible outcomes at trial could help 
proceed to trial. In addition, or instead, answer that demand by making trial less 
the parties to a lawsuit may agree scary, whch might encourage more 
privately to restrict the risk of extreme parties to take their chances and try it. 
outcomes at trial. A strilung example is a , . , pik,,;:,~&,::' gw>:~ r s  

technique known as the "hgh-low .* t:Jk?~7 ..> 

agreement." .-- -+-conclusion - * ,  ~ $ 4  
A "high-low agreement" is a partial 2 

settlement in which the plaintiff and the 
- 

The essence of adversarial litigation is 
defendant each insure the other against procedure. We define justice in 
an extreme verdict. The plaintiff agrees to procedural terms: the judgment of a 
collect no more than a maximum amount competent court following a trial that was 
specified in the agreement, regardless of a procedurally correct. When we want to 
hgher jury verdict, while the defendant improve our judcial system we pass a 
agrees to pay no less than a minimum procedural reform, which invariably 
amount specified in the agreement, means elabomting ofd procedural rules or 
regardless of a lower jury verdict. High- adding new ones - rules that govern the 
low agreements have been reported since presentation of evidence and arguments, 
at least 1968. They are usually reached rules that create opportunities to 
shortly before or during trial, padcularly investigate and to prepare evidence and 
in penonal injury cases involving large argument, and rules that are designed to 
potential damages and uncertain liability; regulate the use of the procedures that are 
they are legal and enforceable. available to investigate, prepare and 

High-low agreements permit private present evidence and argument. The 
parties to limit the scope of a juryb fact- upshot is a -terpiece of detail, with 
finding on damages in ways that go rules on everydung from specid 
beyond those permitted by the rules of appearances to contest the jurisdiction of 
evidence and summary judgment. Under the court to the use of &bits during 
this procedure, trial outcomes are jury deliberation. But we can't afford it. 
~ ~ ~ ~ e d  by the settkment negotiations As litigants, few of us can pay the costs of 
that preceded them: the agreement to trial; as a society, we are unwilling to pay 
participate in this constrained trial is the even a fraction of the cost of the judicial 
last step of an incomplete compromise. apparatus that we would need to try most 
The availability of this option (if the civll cases. We have designed a 
parties are aware of it) will tend to spectacular system for adjudicating 
discourage full settlements and to disputes, but itS too expensive to use. 
facilitate trials. It's no secret that our We respond to this dilemma on two 
system of civil justice has generated a levels, private and public. The private 
pent-up demand for low cost litigation. As mpome is to create instimtiom that 
a result, a procedure that lowers the cost enable parties to aggregate the costs, 
of litigation -for example, a small-claims and benefits of litigation across many 
court - will increase the volume of cases: liability insurance for defendants, 
litigation and the number of trials (albeit to pay for legal fees as well as damages, 
cheaper, quicker trials). The development and contingency fees for plaintiffs. These 
of the high-low agreement demonstrates structures make it p=ible for to 
the existence of a parallel demand for low prepare for t ~ l ,  and to retain trial as an 
risk adjudication. Any techruque, public 
or private, that reduces the range of 



main function of trials is not to resolve disputes but to deter other trials. 4 
option. The public response is to actively 
discourage trials. We provide some 
positive assistance in reaching 
compromises, but the main push is 
negative: Litigants learn to avoid trial in 
order to reduce their risks and save their 
money Formal litigation is presented not 
as an adjunct but as an alternative to 
private settlement; not as an aid but as 
a threat. 

The main function of trials is not to 
resolve disputes but to deter other trials. 
And they do, very effectively One 
consequence is that those few cases that 
do go to jury trial - perhaps 2% of civil 
filings, and less than 1 % of all civil 
claims - are very different from the mass 
of cases that settle. They are typically 
high-risk, all or n o t h g  cases, cases with 
unusual facts or intransigent parties, cases 
that defy compromise. Their outcomes, 
by comparison with ordinary work-a-day 
settlement cases, are costly, unpredictable, 
and sometimes bizarre. Since jury trials 
and jury verdicts are the most visible 
products of litigation, these extreme and 
unrepresentative cases distort public 
perception of the administration of civil 
justice. In the process, they perpetuate 
the image of litigation as terror, which 
helps drive all but the most hopeless 
disputes out of court, whch means that 
any general policy based on what 
happens in those cases that are tried d l  
be misconceived. 

In 192 1 Learned Hand wrote that "as a 
litigant I should dread a law suit beyond 
almost anything else short of sickness and 
death" - a widely repeated and 
deceptively simple sentence. Judge Hand's 
statement was not intended as a report of 
an idiosyncratic aversion, but as a 
judgment by one who ought to know 
that litigation is dreadful. Lesser judges 
and mere lawyers mostly agree, including 
us. Our research adds evidence to 
support one part of this widely shared 

belief: those lawsuits that are fought to 
the end are indeed risky, costly, and 
unpredictable. 

Hand's main message, of course, is not 
a description, but an injunction: Don't 
litigate. It is a concise expression of the 
repeated advice of generations of 
conscientious lawyers: Anticipate 
problems and avoid conflicts; if conflicts 
arise, resolve them privately; if at all 
possible, don't sue. And when lawsuits 
are filed, ths  advice is transformed into 
the mantra of the judge: Settle. Every day 
in countless settlement conferences trial 
judges sell their own versions of Learned 
Hand's wisdom: "They're offering you 
$70,000. A jury could give you 
$150,000, but I've seen folks just like you 
come up empty, lots of times. If it were 
me, I'd be scared; I'd take it." More often 
yet, this lecture is delivered by lawyers 

long before any judge enters the picture. 
There is another injunction that could 

be embedded in Judge Handk aphorism: 
Our system of justice is terrible, and we 
must change it. But we don't understand 
him that way anymore than we interpret 
him to mean that a dispute is an injury 
and a lawsuit the process by which it is 
healed. We not only accept as a fact that 
it is the lawsuit that is the disease, we 
seem to relish it. If trial were a safe, soft, 
reassuring process, many more disputants 
would seek trial and the courts would be 
overwhelmed; they're struggling as it is at 
a 2% trial rate. But there's no cause for 
concern. The major elements of the 
system - adversarial factfinding, trial by 
jury, contingent fees, liability insurance 
- all fit together to make trial the 
dangerous event we need to drive nearly - 
everyone to settle. 
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This part of From Newton's Sleep, 
published by Princeton University 
Press in 1995 and in a paperbach 
edition in early 1997, is reprinted 
by permission of the publisher 
From Newton's Sleep is a book on 
the legal form of thought and its 
meaningfor science and religion. 
It consists of some two hundred and 
fifty self-contained pieces arranged 
in eight sections. In its form, the 
booh is much like and is meant to 
be much like the material with 
which lawyers routinely deal. Here, 
Law Quadrangle Notes excerpts a 
piece that touches on a subject of 
lively debate today, among 
practitioners and legal scholars 
both - the nature of criminal law 
and in particular its application to 
economic organizations. This 
excerpt, "Corporate Crime, " is 
fi.om Section VTI of the booh, "The 
Expression of Responsibility: On the 
Organizational in Legal Thought. " 

COLO.. AND THE OF MONEY 

The application of the criminal law to 
business corporations has one ovemding 
function. It counters, as can n o h g  else, 
the temptation to define the purpose of the 
corporate entity as the maximization of 
money profit. 

Purpose pervades all aspects of the legal 
analysis of entities. It governs legal 
decisions on the capacities of individuals, 
whether when they act they act for the 
entity It governs indviduals' decisions 
whether to act when acting for the entity 
As a purpose, profit maximimtion 
externalizes all value and translates all 
decision into calculation of advantage, 
introducing the implacable into an already 
competitive world and rendering law itself, 
law that conceives the entity and continues 
to make it conceivable, an object not just 
of some manipulation but total 
manipulation. 

Always in the air of thought, a playful 
postulate of political, economic, and 
biological theory alike, profit maximization 
is only of real moment in law in analysis of 
business corporations, whch are not, 
analytically or as a matter of fact, 
themselves agents of decision-makmg 
individuals. The temptation to profit 
maximization is handled routinely in the 
human breast; it appears so rarely in pure 
form in individuals that its appearance is 
marked as a sign of disintegration and 
insanity The cycle of life and the looming 
of death are alone usually sufficient to 
dissolve it. But it can be abstracted out and 
gven to a corporate entity and the life of 

the corporate entity can be insulated from 
the natural cycle of the life of an 
individual. Thus entry of criminal law; and 
of a criminal law, moreover, unstained by 
the bloody rope or the twisted flesh of 
the prison. 

Criminal law is the internalization of 
value. There is no crime in any set of facts, 
no matter how much hurt there is in 
them, unless there is a criminal state of 
mind. Causing death is common, murder 
is not; what distinguishes death from 

I 
murder is mind. The criminal state of 
mind, raised as a possibility by the 
applicabhty of the criminal law, is 
precisely the externalization of value 
defined and protected by the criminal law, 

I 
calculation as to value, manipulation of it, 
coldness toward it - precisely the 
state of mind contemplated for the 
profit-maximizing decision maker. 

Prescription drug safety or worker 
safety are not acheved by simple 
prohbitions but by ingenious devices and 
institutional design. The criminal penalties 
that appear in connection with 
prescription drugs or worker safety have 
another function, whch is to speak to the 
agent of the entity who is a s h g ,  "What is 
my duty, how am I to thmk about actions 
I may take on behalf of the entity?" and to 
speak to the lawyer for the entity, advising 
agents of the entity in the large and in the 
particular. What is spoken and said is that 



for the business corporation and agents 
thereof, as for iqhviduals in other 
situations in social life, substantive values 
are ultimately to figure in decision as such 
and in and for themselves, and are not, 
ultimately, matters of indfference to be left 
entirely to the concern of others. 

That t h s  needs particularly to be 
declared in corporate law gves reason for 
apply~ng the criminal law more broadly to 
corporations than to individuals. And the 
reasons for real hesitation in involang the 
criminal law - the awful pain of its 
penalties against the body the petty 
tyranny of its application to the weak and 
poor, the depressive effect of its threats in 
the psychology of everyday life, which is 
often named an interference with liberty or 
with the sense sf Breedom - have not the 
same force when the potential defendant is 
a corporate entlty The vagueness endemic 
to the criminal law in the specification of 
what is or is not to be done becomes less a 
defect, more a protection of its efficacy 
against a calculating mentality including 
that of the litigating lawyer. 

Next to t h ,  t h  declarative and 
structuring function, the penalties and 
sanctions criminal law brings .to bear are of 
secondary importance. Criminal law is 
internal to corporate law, part of the 
d e h g  and enabhg that corporate law 
and lawyers are engaged in - the 
instituting of the modem economy, its very 
peopling. Criminal law does not swoop in 
from the outside to affect what has already 
been set in motion. Certainly there is 
deterrence in some sanctions; but in the 
absence of pain, and with hnes set as for 
individuals, or set with attention to their 
effect on individuals who are dependent 
on the corporation, the consequences of 
cr imid conviction have histonally been 
scoffed at and bundled into cost-benefit 
formulas. Recent developments, attadung 
civil hbility to criminal conviction and 
multiplymg civil damages by some 
punitive factor, introducing supervision (as 
in probation or other semi-incarcerative 
measures for indviduab), and, above all, 
conditioning corporate continuation in 
licensed activities on "fitness" and 

"character" (to whch criminal conviction 
has always been thought to speak where 
individuals are involved), have made the 
actual outcomes of actual criminal 
prosecutions factors to be reckoned with 
by corporate decision makers. And the 
criminal law can work, in thls sense. 
Decisions about its scope, appropriateness, 
and application are not troubled by any 
rral fear of its impotence where corpomtio~ 
are involved. 

But each development in the 
effectiveness of the sanctions that are 
directed at corporate entities meets the 
web of dependencies that surround the 
corporate entity and with which the entity 
itself may be identified. These filaments of 
connection are usually of such extent that 
they cannot be ignored, as the family of 
the inhvidual convict is ignored; and 
increasing sensitivity to systemic effects 
generally, economic or ecological, has 
made the unintended and undesirable side 
effects of corporate sanctions factors to be 
reckoned with by public decision makers. 
It is thus in another sense that the criminal 
law works, where corporations are 
involved: before sanctions, addressing the 
very nature of decision m a h g  on behalf 
sf corporations, spealung to what factors 
are to be taken into account and with what 
weight and what factors are not to be 
taken into account, what good faith I 

consists of, what is authorized and what is 
not, and touching moreover all those 
further organizational and institutional 
deckions that determine whether a 
substantive determination will be 
implemented - what is to be taken to 
another level in decision-malung structures, 
or what is cause for dissociation, or what is 
disclosable and what not, or what is 
defensible in preventive, protective, and 
self-protective activity 

Analytically there are other ways to 
address these questions, and they are 
addressed at other places in corporate law. 
If the interests of those holding securities 
entitling them to participate in some way 
in the equity left on liquidation (at the end 
of the corporationk activities) are to be 
focused upon with special prominence in 
corporate decision making during 
corporate life, then there can be 
exploration in legal argument of what 

with much the same life 
right. But such democratic or 
communitarian capitalis 
and may remain so for as many centutis 
as the problems of organizational law . : 
have so far persisted. 

From the earliest time c 
have arguably been subjec 
criminal law; certady through this ( ,- 

century they have. In the broadest frame . 

of reference, what is imational and a 
' 

stumbhg block to those 
they know what the.corporate ehtity @ ' 

may, for the empirical, be critical 
evidence of the place of entity in the - " - 
mind and, indeed, the natuxt of the 

-' 

person created by each individual. . 2-- ' 
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