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DEAN’S MESSAGE

[3 THE CHANGING FACES OF HUMAN RIGHTS

is centurys last issue of Law Quadrangle Notes, 10 faculty members reflect on their professional

Law, launch the collection. Other writers follow their lead to create a rich weave of many threads.

t&ests through the prism of human rights. Parallel introductions by Catharine A. MacKinnon,
B% tNe Blizabeth A. Long Professor of Law, and Eric Stein, the Hessel E. Yntema Professor Emeritus of

e Foundation grants aid Legal Assistance for Urban Communities Clinic; Student efforts
state law on legal protection for children; Sharing the Law School’s commitment to
“; /Okacy; Charting a way through the ‘Internal Protection Alternative’; Law School
‘. erices deepen outlooks, insights; Appeals Court: intervenors can enter suit; University
onors Israeli jurist, Law School supporter Aharon Barak; New law students aid area agencies —
speakers added to service day; Summers midday programs head outdoors

1

[ FACULTY

Unprecedented recruiting success adds eight new faculty; Eisenberg, Schneider, '79, named to
endowed professorships; Chinkin joins ranks of Affiliated Overseas Faculty; Heller, Hills, and
Mann named full professors; Fox new director of Center for International and Comparative Law;
CALC veteran Melissa Breger, '94, back on familiar turf; Legal Practice Program welcomes three
new faculty members; Activities; Visiting faculty — reflections of the many sides of legal careers;
U.S. Supreme Court draws on faculty member’s work; Faculty publications

I68 ALUMNI

European reunion set for June in Heidelberg; Susan Esserman, '74, named U.S. deputy trade
representative; Three graduates elected Fellows of the American Bar Foundation; Clerkships add
building blocks to legal careers; Class Notes; In memoriam

‘FEATURES

8 O A CALL TO THE LEGAL PROFESSION
President Clinton, in a program that Dean Jeffrey S. Lehman, ‘81, helped to plan, uses the
anniversary of John E Kennedy’s “Call” to the country’s lawyers to champion civil rights to urge a
renewed commitment by the legal profession to diversity and service. Related stories reflect the
Law School’s involvement in furthering the Presidents goals.

8 6 THE STRENGTH OF THE LAW
Law School charter faculty member Thomas M. Cooley, perhaps the 19th century’s best-known
lawyer, found himself on the edge of major changes in education and practice in the legal
profession when he accepted an honorary degree from Harvard University Law School in 1886. An
excerpt from the new book, Stewards of Democracy: Law as a Public Profession, by former Law
School faculty member Paul D. Carrington.

|ARTICLES

9 O CONFRONTATION CONFRONTED
“This case raises important questions about the meaning of the confrontation clause, which has
been a vital ingredient of the fair trial right for hundreds of years,” Professor Richard Friedman and
his co-authors say. From the amicus curiae brief filed with the Supreme Court of the United States
in Benjamin Lee Lilly v. Commonwealth of Virginia (No. 98-5881).
— Richard Friedman, Margaret A. Berger;, and Steven R. Shapiro

9 8 THE LAST DAYS OF THE CREDIT CARD
Once fed by burgeoning information technology, the credit-card industry is likely to succumb to
further advances within the next few decades unless it adapts to the dynamics of economic activity
in the 21st century.
— Ronald J. Mann

]. O 6 HUMANITIES AND THE LAW — A KINSHIP OF PERFORMANCE
Viewed from the inside, by someone who lives on its terms, the law can be seen as a field of life
and practice, as a set of intellectual and imaginative activities, and, as such, far closer to the
humanities than we normally imagine.
— James Boyd White



FROM DEAN LEHMAN

This lawyer recognizes that each side

has moments of maximum strength
and maximum vulnerability, maximum
receptiveness and maximum closure.
This lawyer knows that, with the
most important ideas, timing is
everything, and is able to wait until
the moment is ripe.

2 THE UNIVERSITY OF MICHIGAN LAW ScHOOL

In my last message, I wrote about the great lawyer’s capacity for patience. I discussed
how, almost 20 years ago, I heard that quality extolled by Justice Thurgood Marshall.
And I noted how it has implications both for a lawyers commitment to painstaking care
and also for a law school’s commitment to prepare its students for professional lives in
which the most important goals are long-term.

It is worthwhile to pause and reflect on the different colorations that we associate with
the ideal of patience. Each of those colorations can teach us something important about
what it might mean for us to lead a full life in the law.

In one form, the capacity for patience is cultivated in solitude. It connotes grace and
equanimity, a certain spiritual transcendance. The patient one seems able to tune out the
mundane pressures that bombard from without, to listen to an inner voice, to wait.

We have all known lawyers like this. We marvel at their ability, in moments of the
greatest pressure, to show restraint. In the midst of an apparent crisis, when their clients
or their partners are screaming for some action, any action, they choose not to act.

And in 24 hours, a new and superior course of action, not apparent to anyone the day
before, miraculously appears.

A second form of patience, equally solitary and inner-directed, involves the ability to
persist and endure in the face of rejection and defeat. The patient one fights and loses,
but commits to soldiering on, to hasten the day when the tide will turn.

We often associate this incarnation of patience with the lawyer for a cause. The world
of public interest law includes attorneys of all ideological and political stripes. But if any
one quality unites them, it is an exceptional ability to accept the mantle of the underdog,
to situate setbacks within a larger narrative of progress and hope, and to draw inspiration
from glorious but distant goals.

A third form of patience, however, is neither solitary nor inner-directed. It is, rather,
intensely relational and restrictive. It embodies an acute sensitivity to the needs and wishes
of another person. The patient one is able to sublimate his or her own timetable, to refrain
from acting until that other person is ready.

We think here of the consummate negotiator. Such a lawyer understands that every
negotiation has its own set of rhythms, shaped in part by the qualities of the distinct
universes that the parties invariably inhabit. This lawyer recognizes that each side has
moments of maximum strength and maximum vulnerability, maximum receptiveness and
maximum closure. This lawyer knows that, with the most important ideas, timing is
everything, and is able to wait until the moment is ripe.

Note the paradox here. To be patient may entail a certain heedlessness of others’ views
and wishes. Or it may entail supreme sensitivity and accommodation to their distinct
needs.

This paradox parallels one that we often note in the domain of professional
responsibility. At times we think the ethical lawyer is the one who stands up to a client
or a senior partner in defense of what feels right. At times we think the ethical lawyer is
the one who can sublimate personal judgment in deference to the considered judgment
of a client or senior partner.

Throughout our professional lives, we must struggle to balance sensitivity to others
with the preservation of an authentic and enduring sense of self. Indeed, persisting in the
belief that such a balance may successfully be struck may be the ultimate measure of our
patience.

//7,/ 70



the ~ AN

In preparation for this century’s last issue of Law Quadrangle Notes, several

faculty members were asked to reflect on their professional interests through the
prism of human rights. The results will illuminate “the question of human rights
" from a variety of viewpoints as varied and diverse

r I g h tS as the people who write the essays that make

up the section,” they were told. And their essays do just that. Parallel introductions
by Catharine A. MacKinnon, the Elizabeth A. Long Professor of Law, and

Eric Stein, the Hessel E. Yntema Professor Emeritus of Law, set the tone for these
discussions of human rights by drawing sharp focus from very different starting

points. Other writers follow their lead. The result is a rich weave of many threads.
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CATHARINE A. MacKINNON

ELIZABETH A. LONG PROFESSOR OF LAW
J.D. YALE LAW SCHOOL

PH.D. YALE UNIVERSITY

B.A. SMITH COLLEGE

Professor MacKinnon is known worldwide for her work for women’s equality, against

pornography, and to have the rapes in the Serb-led genocide in Bosnia-Herzegovina

Becoming human

By CATE ARINE: A. VMEIacKHKINNOIN

Human rights are a response to atrocity denied. Before they are recognized, the acts are
considered, by people not subjected to them, as either too extraordinary to be conceivable
or too ordinary to be atrocious. If the events are socially marked as unusual, the fact they
happened is denied; if they are regarded as usual, the fact they are violating is denied. The
basic psychology seems to be, if its happening, its not so bad, and if it’s really bad, it isn't
happening. In this way, acts that are common to human experience, like rape in war and
rape in peace, are beneath notice because they are so familiar, while acts that are
uncommon to human experience, like the Nazis’ industrial murder and the Serbs’
industrial rape, are beyond belief.

When and where the denial stops, rights are recognized against the extreme and the
normal, defining the victims as human. Inaugurating modern human rights as we know
them in 1948, this process produced the Universal Declaration of Human Rights and the
Genocide Convention when denial that the Holocaust occurred was supplanted by
acknowledgment and determination that it not recur. Since then, escalating in the past
decade, the same process has given rise to increasing recognition of women’s human
rights, giving back to the “other” half of the world’s people the humanity that violence
against them — which has been both normal and extreme, sometimes at the same time —
takes away. The recognition that rape in genocide in life is genocidal rape under
international law provides a paradigm instance of this development.

In the past decade, women’ resistance to their status as unfit for a human being has
provided the cutting edge of change in international human rights. Atrocities to women
were denied. Womens refusal to accept that denial is shifting both the form and the
content of the human rights paradigm. Since states have not represented women, women’s
assertion of their human rights for themselves has required that human beings move to the
center of the process, supplementing the state’s traditional role as human rights law’s prime
actor. And since states are often not the most
immediate violators of women’s humanity,
less-than-state actors have increasingly been
recognized as perpetrators, supplanting the

and Croatia recognized as genocidal acts under international law. Her groundbreaking
casebook, Sex Equality, putting U.S. law in theoretical, social, comparative, and
international context, is being published in November 1999 by Foundation Press.
Among her other books: In Harm’s Way: The Pornography Civil Rights Hearings
(with Andrea Dworkin); Only Words; Toward a Feminist Theory of the State; and

Sexual Harassment of Working Women. A number of her books also have been

traditional primacy of the state as the
recognized defendant.

As ever, jurisdiction — who can claim
what against whom where — has remained
the primary legal battleground. The emerging
women’s model is to go far away from home
to claim a women’s human right to be free

from violation by men at home. Sovereignty
has given way to accountability, challenging
impunity where dominion is greatest and
most entrenched, whether some men
recognize their own nationbuilding in other
men’s rape and genocide or not. As women
have come to recognize that their human
rights violations, to paraphrase Eleanor
Roosevelt, begin close to home, national
courts, offering enforcement powers that international forums do not yet have, have been
increasingly employed by domestic and foreign nationals alike, asserting international legal
principles that national courts, on their own, may not have recognized. In the face of
authorities who continue often unresponsive, women take the law into their own hands
through civil rather than criminal claims. As these movements continue into the next
century, and the wall of denial that now surrounds many atrocities that survivors expose
— such as pornography and child sexual torture — crumbles, survivors will be given
back a real measure of the humanity that the violations and their denial takes away:.

translated and published abroad in German, Italian, Japanese, and Spanish. Last year,
she wrote an amicus brief in support of the petitioner and filed on behalf of 14 groups
of men, including survivors, and their advocates “dedicated to ending sexual violence”
in Joseph Oncale v. Sundowner Offshore Services, Inc., et al. The Court ruled, as
Professor MacKinnon argued for amici, that same-sex harassment violates civil rights

protections just as opposite-sex harassment does.
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Sovereignty and human rights

By ERIC STEIN, %2

I begin this introduction with a question, which will puzzle most of our readers:
Whatever happened to Article 2, Paragraph 7 of the UN Charter? This is the text
embodying the foundational principle of classic international law — the prohibition of
“intervention” in “matters essentially within the domestic jurisdiction of any State.”

Few of us have lived long enough to recall the great debates of the 1950s on whether the
UN General Assembly had the authority to include in its agenda the item on the treatment
of people of Indian origin in the Union of South Africa, and whether such action would
J.D. UNIVERSITY OF MICHIGAN LAW SCHOOL 3 mount to the prohibited intervention in the domestic jurisdiction of the “sovereign” Union.

J.U.D. CHARLES UNIVERSITY, PRAGUE  Later on, an even more emotional debate turned on the power of the assembly to discuss
J . ) . the issue of the general “apartheid” policy in that
Professor Stein, a member of the international group that advised Czech and ountry, raised by India and Pakistan. The United

Slovak authorities on revision of the Czechoslovak and Czech constitutions, States supported the assembly authority only to
discuss the complaint; but year after year, it abstained

on the assembly’s resolutions — until Henry Cabot
Delegation to the UN General Assembly. He has taught and lectured at Lodge, the American ambassador to the UN, a
American, European, and Asian universities and at the Hague Academy of quintessential old-line Bostonian, persuaded President
Eisenhower to overrule what he termed “the faceless
bureaucrats” of the State Department “dominated by
International Law, he also has served on the board of editors of the American ~ Western European diplomats.” Eventually, the United
States joined a majority of the assembly in adopting a
text, drafted with the connivance of the American

of European Integration (Amsterdam), and Rivista di diritto europeo delegation staff, that called for an “integrated society,”

(Rome). He is co-author of European Community Law and Institutionsin ~ an idea invoked for the first time at the international

: : : : PR level in the context of the South African problem. It
Perspective and author of Czecho/Slovakia: Ethnic Conflict, Constitutional HOk me couraer 1o publicly sappont this redahtion

Fissure, Negotiated Breakup. A collection of his essays, Thoughts From the in the face of the powerful alliance of Southern
Democrats and conservative Republicans in the U.S.
3B i ) s il Congress. And does anyone still remember the East-
is being published this fall by the University of Michigan Press. West confrontation over the assembly’ authority to
deal with the state of human rights in Soviet-controlled Eastern Europe where the Soviet
Union relied on the same Charter article in opposing the inclusion of the issue in the
assembly agenda?

Yet today the charges of violation of human rights are routinely discussed in the UN and
other international fora. The last third of the century has witnessed an increasing number of
interventions in support of basic human rights values culminating in the NATO-led action
in Kosovo. President Vaclav Havel termed it “the first war that has not been waged in the
name of national interest, but rather in the name of principles and values.” (Address to the
Canadian Senate, April 29, 1999, The New York Review of Books, June 10, 1999, 4 at 6.)
Forcible intervention, however, may be appropriate in extreme exigencies only and under
international safeguards. The proliferation of international tribunals to deal with massive
violations of human rights is a related, novel phenomenon.

In the late 1940s, to return once more to the beginning of things, concurrently with the
debate on the limits of Article 2, Paragraph 7, another set of activities began to unfold in
still another UN forum, destined to have a deep impact on the most intimate aspect of
“domestic jurisdiction,” the treatment by the “sovereign” state of its own citizens. Based on
the UN Charter mandate to promote respect of basic individual rights, the UN embarked
on a program stimulated by the United States aimed at defining the fundamental rights and
freedoms and translating them into international instruments open for acceptance by the
member states. 1 still hear Mrs. Roosevelt expounding in her high-pitched voice on the
progress of the program in meetings I attended as advisor to the U.S. delegation to the UN
General Assembly:.

Today, the UN program, and parallel developments at the regional levels, particularly in
Europe and Latin America, have brought about an existential change not only in the
concept of “domestic jurisdiction” but in the international legal order at large. The
ndividual was elevated to the position of a subject of international law, no longer
exclusively dependent for protection of her basic rights on the constitution of her nation-

ERIC STEIN, '42
HESSEL E. YNTEMA PROFESSOR EMERITUS

has served in the U.S. State Department, and was an adviser to the U.S.

International Law. Honorary vice president of the American Society for

Journal of International Law, the Common Market Law Review, Legal Issues

Bridge: A Retrospective of Writings on New Europe and American Federalism,

Continued on page 6
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Continued from page 5

state. Practically all states, members of the
international community, have accepted —
albeit to a greatly different extent —
international obligations in this field,
including international and regional
supervision in one form or another

Clearly, an individual still relies first and
foremost on the judicial and other avenues of
protection in his own state under national
standards. Direct access of an individual to
international mechanisms for relief against
his own state is still limited, except in
Europe, where it has flourished for almost
half a century. However, there are ways to
induce the political actors, through non-
governmental organizations or interest
groups, to raise a serious violation of basic
rights in the appropriate international forum.

National legislatures, including the U.S.
Senate, often compromise the ability of an
individual to press his rights under an
international instrument before the national
judiciary of his own state by declaring a
human rights treaty non-self-executing
(not directly applicable) in the national legal
order. This barrier to judicial relief has costs
which appear to me increasingly
incommensurate with the presumed
benefits. Similarly, attaching unreasonable
and often unnecessary reservations to the
acceptance of human rights treaties is
another way of diluting their effect

The world scene offers today a
disconcerting array of rhetoric and actions
promoting, interpreting, and applying the
many-splendored concepts of individual
human rights — political and civil,
economic and social, procedural and
substantive — by national, regional, and
international courts and agencies, operating
in vastly divergent social and cultural
contexts. This complex, still inchoate
development parallels the much-noted
economic-technological globalization. Some
national actors, political and judicial, either
are not aware of this perspective or find it
irrelevant for their work. Thus, Justice
Stephen Breyer of the U.S. Supreme Court
urged his brethren to take notice of foreign
experience in interpreting the U.S.
Constitution, but Justice Antonin Scalia
demurred, albeit discreetly, in a footnote
appended to the opinion he wrote for the
majority in Printz v. U.S., 117 S. Ct. 2365
(1997), at 2377, n. 11

T'he editor of Law Quadrangle Notes asked
several faculty members with expertise
ranging across the Law School curriculum
to meditate briefly on the implications,

if any, of evolving human rights for their
work. Their responses follow.
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SATNMUEI. R. GROSS

THOMAS AND MABEL LONG PROFESSOR OF LAW
J.D. UNIVERSITY OF CALIFORNIA, BERKELEY
A.B. COLUMBIA COLLEGE

Professor Gross has published and spoken on the subject of capital
punishment. He was a criminal defense attorney in San Francisco for
several years, and worked as an attorney with the United Farm Workers
Union in California and the Wounded Knee Legal Defense/Offense ;
Committee in Nebraska and South Dakota. As a cooperating attorney fo
the NAACP Legal Defense and Educational Fund Inc., in New York, and
the National Jury Project in Oakland, California, he litigated a series gf ;“
test cases on jury selection in capital trials and worked on the issue of a ,
racial discrimination in the use of the death penalty. He was a visitingi
lecturer at Yale Law School and came to the University of Michigan fiom

the Stanford Law School faculty. Professor Gross teaches evidence,

|
criminal procedure, and courses on the use of the social sciences in Iaﬁ

§
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Living with the death penalty

By

SAMNVMIUEI. R. GROSS

The debate over the death penalty in the United
States — such as it is — is framed in terms of
criminal justice policy. The issues are the same ones
we consider when the question is the length of prison
sentence for a drug crime: Does the defendant deserve
the penalty? Is it cost effective by comparison to other
available sanctions? Will it deter others from
committing the crimes for which he was convicted?
Can we impose this punishment fairly? Can we make
sure that innocent people are not condemned?

The answers to these questions are well known,
and depressing. The death penalty is a very expensive
punishment; although the act of killing a single person
is cheap, maintaining the elaborate system of trial and
review that makes these occasional killings possible is
extremely costly and diverts resources from other parts
of the criminal justice system. Despite its advocates’
fondest hopes, the death penalty does not deter
homicide any better than life imprisonment. We do not
and probably cannot impose the death penalty
predictably and fairly, and we have not been able to
prevent an extraordinary number of convictions and
death sentences for innocent defendants. And yet a
great majority of Americans favor the death penalty —
most strongly so — in part because they hope —
despite the evidence to the contrary — that it will
reduce crime, but mostly because they believe that
many criminals who commit murder deserve to
be killed.

In Europe, and in much of the rest of the world, the
death penalty is viewed primarily as an issue of human
rights. From this point of view, the question is not
whether a iller like John Wayne Gracey deserves to die;
of course he does. Surely for what Gracey did —
kidnapping, humiliating, abusing, torturing, and finally
killing dozens of boys and young men — he deserves
far worse than a quick death. In Tudor England the
punishment for treason was that the condemned man
be hung by the neck, that he be cut down and
disemboweled while still alive, that his entrails be
burnt before him, that he be drawn and quartered (that
is, torn apart), and only then, that he be beheaded and
his head stuck to rot on a pike. Wouldn't that be closer
to the mark? As Americans, we have no doubt that it
would be wrong — that it would be a violation of

human rights — to torture Gracey as punishment for
his acts of torture. For European judges and lawyers it
is equally clear that it would be a violation of human
rights to kill him for his acts of killing.

Drawing and quartering was not abolished out of
sympathy for traitors, but as a fundamental limit on
the exercise of government power. We believe that a
civilized state does not torture, not even for the vilest
crimes, not even if torture would deter future criminals.
The abolition of capital punishment extends this logic
from torture to death. It signifies that a civilized state
does not deliberately and methodically kil the people
it governs.

It is the policy of the United States to monitor
human rights violations around the globe, and to try to
stop human rights abuses by other governments. By
the same token, it is the official policy of several
European countries to work to abolish the death
penalty worldwide, including in the United States,
because it is a violation of human rights. In Europe
itself, this has been accomplished primarily through
the Council of Europe, which now requires abolition of
capital punishment as a condition of membership. All
of the European republics of the former Soviet Union
— as well as the former Soviet bloc countries — are
applying for or have recently been admitted to the
Council of Europe. As a result, those former socialist
countries that did not abolish the death penalty soon
after 1989 have done so recently, or are in the process
of doing so.

Abolition in the United States is a totally different
matter. We are not much interested in what the world
thinks of our system of criminal justice, and we have
the power to ignore world opinion. And we do. To choose
one example among many: In May of this year, the
United Nations Human Rights Commission voted for a
worldwide moratorium on executions. Only
11 countries voted in opposition, including China,
Pakistan, Rwanda, Sudan — and the United States.

Some aspects of the administration of the death
penalty in the United States raise separate and
troublesome human rights questions. The International
Covenant on Civil and Political Rights prohibits the
imposition of the death penalty on defendants who
were under 18 years old at the time of their crimes.
Virtually every country in the world has signed this
treaty, most recently China. The United States is the
only nation to have done so with a reservation that
excludes the article forbidding the execution of juvenile
offenders. For the same reason, the United States has
not ratified the UN Convention on the Rights of the
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Child, or the American Convention on Human Rights,
both of which would outlaw that practice. This has
enabled the United States to retain its status as the
modern world leader in executing teenage criminals.
The United States has also executed over 30
mentally retarded defendants since 1976, a practice
that is considered unacceptable elsewhere. Racial
discrimination in the use of capital punishment is a
national disgrace. The extraordinary delays in handling
death penalty appeals in America — a death row
inmate in California is likely to wait four years or more
after judgment before a lawyer is appointed to handle
his case — are considered a separate human rights
violation by European countries. And the absolutely
inadequate legal representation that many capital
defendants receive is a human rights scandal by any
measure. But the essential problem, seen from the
outside, is more basic: The United States is a civilized
and democratic nation, with a respected legal system,
that nonetheless continues to kill people as a mode of
punishment long after most similar states have
abandoned that practice as inhumane, brutal,
and barbaric.
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PETER J. EEATVIIVIER, ‘89

ASSISTANT PROFESSOR OF LAW

DIRECTOR, PROGRAM IN CAMBODIAN LAW AND DEVELOPMENT
J.D. UNIVERSITY OF MICHIGAN LAW SCHOOL

PH.D. (ECONOMICS) UNIVERSITY OF MICHIGAN

B.A. GONZAGA UNIVERSITY

Cambodia’s long road back from the devastation of the Khmer Rouge
regime has been a continuing subject of study and involvement for
Assistant Professor Hammer. He has been deeply involved in establishing a
public defender program in Cambodia and is a past president and an
active member of the advisory council of Legal Aid of Cambodia.

At the Law School, he oversees the Program for Cambodian Law and

Development. His interests also embrace issues of healthcare markets, and

he and a co-researcher have received an Investigator Award in Health
Policy Research from the Robert Wood Johnson Foundation to study how
competition policy can affect healthcare quality.
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| had not traveled far from Ann Arbor, less than
200 miles, but the purpose of my journey seemed to
take me worlds away. From the killing fields of
Cambodia to the central plains of Ohio, | was called
by the defense in a capital murder trial, where one
Cambodian man had been killed at the hands of
another, to testify as an expert on the Khmer Rouge
genocide.

The body was found face down on the bathroom
floor — a single gunshot wound to the back of the
head. To believe the prosecution is to see it as a
straightforward case of aggravated murder in the
course of a robbery. To believe the defense is to see it
as a case of retribution, a revenge killing of a former
Khmer Rouge member by one of his victims. One
need not resolve the conflicting stories to understand
either scenario as yet another in a long list of
Cambodian tragedies.

American justice moves at its own pace, and on
this summer afternoon it moved slowly. | had been
waiting over two hours to testify, sitting on the long
wooden benches and walking the halls. We take the
physical assets of justice for granted. The courtroom
was on the eighth floor of a large modern building,
one of four courtrooms complete with separate cham-
bers. In Cambodia we struggle to provide filing cabi-
nets to the clerk'’s office for court records, or a table
for the defenders to have a place to sit during trial.
We take the human capital devoted to justice for
granted as well — a sophisticated independent
judge, two professional prosecutors, and two experi-
enced defense lawyers. At the end of the Khmer
Rouge reign of terror, there were fewer than a dozen
trained legal professionals left in the country, and it
will take a generation or more to reconstruct a work-
able judicial system.

Ironically, despite the fact that | have labored for
over six years to help establish and professionalize
similar legal institutions in Cambodia, | harbored
substantial doubts about the ability of this proceed-
ing to find truth or dispense justice. The prosecutors,
as all advocates are prone to do, were ignoring or
marginalizing facts inconsistent with their simple
theory of the case. Whatever transpired between the
victim and the defendant was likely to have been far
more complicated than either side was willing to
acknowledge. While pacing the hall outside the
courtroom, | could look through the narrow window in
the door and catch glimpses of the judge, the defen-
dant, and the jury. The thought that kept running
through my mind was that the defendant was entitled
to a “jury of his peers.” What did this mean? Who
were his peers? There were certainly no Cambodians
on the jury. It was unlikely that any of the jurors were




themselves refugees. What would a jury of his peers
look like? Twelve Rwandan Tutsis? A group of Kosovar
Albanians? Surviving children of the Nazi Holocaust?

What did Ohio and Cambodia have in common?
This was not the first time that Cambodian politics
had collided with the lives of ordinary Ohioans. The
killing of four students by the Ohio State National
Guard at Kent State University was in response to
protests over Nixon's invasion of Cambodia. But while
the slogan “four dead in Ohio” and the image of
14-year-old Mary Ann Vecchio holding the slain body
of one of the fallen became immediate icons for a
new American tragedy, what emotional connection
would the jury have with this defendant or with his
story? | felt wholly inadequate to my task of explain-
ing the magnitude of the horror of the Khmer Rouge,
the complete unraveling of the life of an entire nation,
and its impact on a single 9-year-old boy.

What if the victim had been a former Khmer
Rouge member? What would be the appropriate
response? | started my work in Cambodia naive in my
notions about forgiveness, believing in its simple,
cleansing power. | had never confronted first hand an
evil too large to be imagined, too deep to be forgotten,
or too raw to be forgiven. | have heard numerous sto-
ries of revenge killings in the immediate wake of the
1979 Vietnamese liberation. Many of the incidents
involved gruesome beatings and mutilations collec-
tively inflicted by groups of former victims against
their now vulnerable oppressors. | know of many more
Cambodians who never participated in such acts, but
who privately harbor detailed fantasies about the
revenge they would exact on the Khmer Rouge.

Forgiveness — Revenge — Reconciliation —
Retribution — Justice — Genocide — are all power-
ful words. In a different context, | have struggled with
the question of what obligation a legal aid society in
Cambodia would have if asked to represent former
leading Khmer Rouge officials in war crimes trials.
These are not easy issues. There is no Cambodian
equivalent of the ACLU to absorb the political back-
lash associated with taking ideologically appropriate,
but publicly unpopular stances. The success or failure
of the entire institution of a meaningful role for public
defenders in Cambodia often rides on the decisions
that the few legal aid societies make in politically
charged cases. In addition, and perhaps more impor-
tantly, the marching orders of any institutional deci-
sion to represent the Khmer Rouge would have to be
carried out by Cambodian lawyers, every one of whom
would be a surviving victim of the oppressive and
inhumane organization or “Angkar” they would be
asked to represent and vicariously defend.

On the drive home, | reviewed the testimony in my
mind. | covered all of the topics | had planned,
explaining who the Khmer Rouge were and describing

their revolutionary agenda to eliminate all vestiges of
the past when they declared 1975 to be “Year Zero.” |
described the chaotic evacuation of Phnom Penh and
the story of the second mass deportation that took the
defendant from the southeastern area of Prey Veng to
the northwest province of Batambang. | described the
progression of Khmer Rouge policies leading to the
systematic destruction of the family: breaking extend-
ed families into nuclear units, removing children over
age six from their parents, separating children by age
and then by gender into mobile work groups, the
imposition of forced communal dining, and the con-
scious attempt to change language and align previ-
ous familial relations into new allegiances to Angkar.
Finally, | described the Vietnamese invasion and “lib-
eration” in 1979.

| ended by discussing the fate of the Khmer
Rouge. The Khmer Rouge did not simply disappear.
They are with us today, as present as the destructive
legacy of their oppressive reign. Everywhere you find
large groups of Cambodians you can find former
Khmer Rouge members. The Prime Minister of
Cambodia, Hun Sen, is a former Khmer Rouge mem-
ber, and there are many others working in the
Cambodian government. There are former Khmer
Rouge members selling noodles at the Central Market
in Phnom Penh. There are former Khmer Rouge mem-
bers in the United States, among the tens of thou-
sands of Cambodian immigrants, and yes, it is con-
ceivable that there are former Khmer Rouge members
in Ohio. At the end of my testimony, | was thanked
and politely excused. The prosecution had no ques-
tions. As a matter of litigation strategy, this was tac-
tically correct. From their perspective, the story of the
Khmer Rouge was another Cambodian “sideshow,” a
distraction.

The wheels of American justice move methodical-
ly, with their own internal logic and their own momen-
tum. This is not a bad thing. The rule of law as a reg-
ulator of individual conduct and as a check on the
abuse of state power is an essential component of a
civilized society. The rule of law in Cambodia was one
of the first and most long-lasting victims of the
Khmer Rouge revolution, with repercussions felt to
this day. A body had been found in Ohio, a proper
police investigation had been conducted, the defen-
dant was apprehended, and his rights respected.
Now, he was on trial. This is exactly what we aspire to
achieve.

Still, juxtaposing the defendant's fate in Ohio with
the fate of the leaders of the Khmer Rouge who perpe-
trated the genocide in Cambodia is unsettling. While
Pol Pot, Brother Number One, is dead, four other lead-
ing members of the Khmer Rouge are still very much
alive — leng Sary, Khieu Samphan, Nuon Chea, and
Ta Mok. leng Sary, the “official” Brother Number Two,
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defected in 1996 and was granted amnesty by the
King, expunging a 1979 death sentence handed down
against him and Pol Pot when they were tried in
absentia for their crimes. Now, leng Sary is not only a
free man, but is the de facto leader of the gem- and
log-rich Pailin area he administered when it was a
guerrilla territory. Khieu Samphan, the long-time pub-
lic face of the Khmer Rouge, and Nuon Chea, Pol Pot’s
behind-the-scenes real Brother Number Two, defected
in December 1998 and spent Christmas weekend in
the resort city of Kampong Som. The deal they struck
with Prime Minister Hun Sen makes it unlikely that
they will ever face trial. Ta Mok, “the Butcher” and
last hard-liner, was apprehended in March 1999. He
remains in custody, his fate still to be determined. His
only real crime in the eyes of the government was his
failure to surrender voluntarily and strike his own
deal. If tried, the maximum penalty Ta Mok could face
would be life in prison. Article 32 of the Cambodian
constitution outlaws capital punishment. Section
2929.02(a) of the Ohio Revised Code, in contrast, pro-
vides for the death penalty in cases of “aggravated
murder.”

How could one compare even a “life” sentence for
the 72-year-old Ta Mok with a “life” sentence for the
33-year-old Cambodian defendant in Ohio? There is
no universal metric of justice to make such compar-
isons and there are no easy answers. Nor are there
easy ways to address the psychic wounds suffered by
individual victims or by an entire nation. The only cer-
tain truth is that there are victims everywhere. The
body was found face down on the bathroom floor — a
single gunshot wound to the back of the head. In April
1975, a small nine-year-old boy was forced to leave
Phnom Penh, never to return again to the capital city
or to the life that he had known. Twenty-four years
and many miles later, he sits alone in an Ohio state
prison on trial for his life. Cambodia is filled with
ghosts, living and dead, still haunted by the specter
of the Khmer Rouge. Some of these manifestations
are actual, others imagined, all are real.

Law QUADRANGLE NOTES FALL/WINTER 1999 9



TJTAVIES C. ETIATEIAWAY

PROFESSOR OF LAW

DIRECTOR, PROGRAM IN REFUGEE AND ASYLUM LAW

SENIOR VISITING RESEARCH ASSOCIATE, REFUGEE STUDIES
PROGRAMME, OXFORD UNIVERSITY

LL.B. OSGOODE HALL LAW SCHOOL

LL.M. COLUMBIA LAW SCHOOL

J.5.D. COLUMBIA LAW SCHOOL

Professor Hathaway has taught international human rights law since
1984, and regularly advises both governments and advocacy groups
around the world. He has pioneered efforts to link refugee law to
international human rights law, and is presently completing a treatise
entitled The Rights of Refugees Under International Law. Last spring, he
convened the First Colloquium on Challenges in International Refugee
Law, bringing international experts to the Law School to collaborate with
students in producing recommendations to respond to the increasing
tendency of governments to require would-be refugees to accept relative
safety within their own countries, instead of seeking asylum. The result of
their deliberations, “Michigan Guidelines on the Internal Protection
Alternative” (see story on page 30), has been disseminated to some

500 refugee judges, policymakers, and advocates.

10 THE UNIVERSITY OF MICHIGAN LAW SCHOOL

It has often struck me that the prominence of the
Restatement of the Foreign Relations Law of the
United States epitomizes the plight of international
law in this country. The title of this standard
reference on international law does not even refer to
international law, but instead to foreign relations law.
That is, it is meant to set out the standards by which
we may legitimately judge the conduct of others. The
clear, if unintended, message is that the Restatement
is not really a codification of laws that bind us. And
indeed, it is explicitly not just a codification, but a re-
statement. It is, in other words, not a simple
summation of those rules that are binding under
international standards of lawmaking, but a
specifically American take on the rules that (ought
to?) define the global order.

This detachment from an understanding of
international law as a collectively defined system that
binds all states is most clearly evident in our troubled
relationship with international human rights law.
While the United States has been involved in the
drafting of every major human rights treaty, is
represented at virtually every session of every human
rights monitoring body, and annually publishes its
assessment of the human rights performance of every
country in the world, we simply do not accept that
international human rights law is about us. We
cannot bring ourselves as a nation to adopt
international human rights standards as domestically
binding norms, and we certainly will not tolerate other
states or international bodies scrutinizing the ways in
which human rights are (or are not) implemented in
the United States.

My own field of refugee law is rife with examples
of American refusal to be part of the international
human rights project. The courts routinely insist that
relevant domestic law implements our obligations
under international refugee law. But they seem
simultaneously determined to interpret our treaty
obligations in ways that diverge from the goals of the
Refugee Protocol, and which bear little resemblance
to interpretations of the same obligations rendered by
courts in our partner states. The United States stands
alone in its insistence that refugees are to be denied
protection unless somehow able to prove the state of
mind of the person or entity that would persecute
them; specifically, we require evidence that the
actions of the agent of persecution are inspired by
racial, political, or other animosity. No other country




demands such feats of clairvoyance. Similarly, while
most developed countries have formally committed
themselves to judge the existence of a risk of
persecution by whether or not basic international
human rights are respected in the asylum seeker’s
home country, American judges only rarely show any
awareness of these standards. Instead, our courts are
typically content subjectively to decide whether the
harm threatened is “regarded as offensive.” And even
when an individual somehow meets the peculiarly
American standard of international refugee status,
this is no guarantee of protection. Instead, we assert
that asylum is a matter of discretion, rather than
entitlement, and, unique among Western states, we
explicitly reserve the right forcibly to interdict any
refugees approaching our borders, even if this means
taking action in international waters beyond our

legal authority.

Even with all these concerns, our record on
respect for international refugee law is actually one of
the relative success stories in America’s relationship
to international human rights law. At least with
refugee law we have signed the relevant treaty, and
acknowledge that our asylum law is (more or less)
based on international standards. Until quite recently,
we refused to be bound by any of the other major
human rights treaties. And even now, we will not sign
on without a reservation to guarantee that
international norms cannot override the U.S.
Constitution (logically raising the question of just why
we accede to human rights treaties at all).

Perhaps most tragically, the United States
steadfastly refuses to allow its own citizens to hold it
directly accountable through the United Nations
complaint procedures established to address even
such presumably uncontroversial rights as freedom
from torture, racial discrimination, and the violation
of basic civil and political rights. Among the
industrialized countries that comprise the
Organization for Economic Cooperation and
Development, only the citizens of the United States,
Japan, Korea, and Mexico are prevented from
accessing the United Nations. Even Algeria, China,
and Libya have agreed that their citizens will have
the right to take human rights concerns directly to the
UN. Our contempt for international accountability is
clear too in the outrage expressed by some political
leaders when the United Nations Special Rapporteur
on Summary Executions not only decided to visit the
United States last year, but dared to criticize our

refusal to abolish laws that authorize the execution of
children (only Thailand has taken a position
comparable to that of the United States).

We can, of course, credibly argue that there is
less need for international involvement in human
rights enforcement in the United States than in many
other, much more troubled, countries. And we can
always fall back on the tired old chestnut of domestic
constitutional supremacy to insist that it would not be
legally responsible for the United States to be a full
participant in the international human rights system.
But these are lame excuses for keeping our distance
from international human rights law. Many other
countries with excellent human rights records are
quite willing to embrace international accountability.
And few of their constitutions are as clear in defining
an authoritative role for international law as is our
own Article VI, which expressly defines treaties to be
part of “the supreme Law of the Land,” which shall
bind judges “... any Thing in the Constitution or Laws
of any State to the Contrary notwithstanding.”

My own sense is that the real reason the United
States rejects international human rights law is an
intuitive belief that our own, domestically framed,
human rights values are better than anything the
world has to offer us. We just do not want to see our
definitions of rights interfered with by non-Americans.

Yet the truth is that access to the international
human rights machinery would not allow the United
Nations to overrule American law. There is a solid
tradition within UN treaty bodies of deference to
reasonable national interpretations of human rights,
and, in any event, no United Nations human rights
body can issue enforceable judgments. The United
States would, however, be required to defend the
treatment of persons under its authority before expert
bodies elected by the governments of the world
(including the United States). We would be denied the
right simply to assert the domestic legality of a
particular practice, and would occasionally have to
face up to the logic of reconsidering our traditional
Views.
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Experience elsewhere suggests that the rejection
of a cosmopolitan approach to human rights is a
substantive loss for American society. Complaints to
international human rights bodies have opened the
eyes of Canada to flaws in its protection of aboriginal
peoples, of the Netherlands to patterns of sex
discrimination, and of Switzerland to official conduct
that gave rise to the risk of torture. American national
human rights law is similarly in need of a mechanism
that tests our accepted beliefs against the views of
the broader global community. Is there no room for
doubt about the sufficiency of our strictly national
approach to human rights when the Constitution is
invoked to defend the right to inflame hatred through
violent speech, to guarantee the right of every
American to possess guns without demonstration of
genuine need, and to treat foreign nationals routinely
incarcerated at our borders as non-persons? Are we
really confident that human rights are not infringed
when we do little to combat the existence of a
permanent economic underclass in the midst of the
world’s wealthiest nation?

There are also compelling political reasons to
accept the need for a continuing dialogue of
justification about the scope of human rights law.
Whatever concerns we had about the risks of
international accountability during the Cold War era
are now clearly irrelevant. In an era where virtually all
wars are civil wars, fought on the basis of irrational
prejudice or discriminatory allocations of power and
resources, there is no excuse for our standoffish
attitude towards an international legal system that
works to defuse precisely those risks. If we continue
to insist on the primacy of our own parochial way of
defining rights and entitlements, we should not be
surprised when others also reject accountability with
predictably tragic results of the kind witnessed most
recently in Kosovo.

America must learn to lead by example.
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Miranda v. Arizona (1966) was the centerpiece of
the Warren Court’s “revolution” in American criminal
procedure. Moreover, as Professor Stephen Schulhofer
of the University of Chicago Law School has recently
noted, a number of the Miranda safeguards “have
now become entrenched in the interrogation
procedures of many countries around the world.”
(See generally Craig Bradley, “The Emerging
International Consensus as to Criminal Procedure
Rules,” 14 Michigan Journal of International Law 171
[1993].)

But Miranda is in serious trouble at home.

A provision of the federal criminal code enacted in
1968, 18 U.S.C. § 3501, purports to “repeal” Miranda
and reinstate the pre-Miranda standard for the
admissibility of confessions — the due process-
“totality of circumstances”-“voluntariness” test.
Section 3501 has been avoided by every
administration since its enactment more than 30
years ago. But this has not discouraged conservative
legal foundations from urging the federal courts to
inject § 3501 into their cases.

In 1999, these legal groups gained a stunning
victory when a 2-1 majority of a panel of the U.S.
Court of Appeals for the Fourth Circuit ruled —
against the express wishes of the Department of
Justice — that the pre-Miranda voluntariness test set
forth in § 3501, rather than the famous Miranda
case, governs the admissibility of confessions in the
federal courts. According to the Fourth Circuit panel,
the Miranda rules are not constitutionally required;
they are only “prophylactic” rules designed to
implement or reinforce the underlying constitutional
right. Therefore, § 3501 is a valid exercise of
congressional authority to override judicially created
rules [that are] not part of the U.S. Constitution.

| strongly disagree. | share the view of a number
of criminal procedure and constitutional law
professors that the Miranda rules were an
understandable (and long overdue) response to the
inadequacies of the mushy, subjective, and unruly
voluntariness test (under which every factor was
relevant, but virtually nothing was decisive). | agree,
too, that prophylactic rules are a necessary and
proper feature of constitutional law — a means of
interpreting constitutional provisions in light of
institutional realities — a means of providing
constitutional rights much-needed “breathing space.”
But if the present Court were to address this issue in
the near future, | am afraid that at least four justices
might uphold the statute purporting to abolish
Miranda (the Chief Justice and Justices 0'Connor,
Scalia, and Thomas).




Section 3501 is not the only danger facing
Miranda. A decade and a half ago, in Oregon v. Elstad
(1985), a case that upheld the admissibility of a
second confession made at the time the police
complied with Miranda, although earlier that day the
police had obtained a statement from the same
defendant — in violation of Miranda — the Supreme
Court indicated that the “fruit of the poisonous tree”
doctrine did not apply to Miranda at all. If so, all the
“fruits” of (or evidence derived from) a Miranda
violation would be admissible — not just a second
confession or a witness for the prosecution whose
identity the government learned from the
inadmissible confession, but physical evidence, e.g.,
the drugs, the proceeds from a bank robbery, or the
murder weapon.

The Court has never explicitly decided whether
physical or nontestimonial evidence derived from a
Miranda violation is admissible. However, | have to
say there is a good chance it will do so. In the
meantime, the state courts and the lower federal
courts have almost uniformly ruled that the
prosecution may use the nontestimonial fruits of a
Miranda violation.

Some 30 years ago, Judge Henry Friendly noted
that “‘what data there are’ suggest that the obtaining
of leads with which to obtain real or demonstrative
evidence or prosecution witnesses is more important
than getting statements for use in court.” (Emphasis
added.) Therefore, a ruling that a/l types of evidence
derived from a Miranda violation are admissible
would strike the landmark case a grievous blow. How
could we possibly expect the police to comply with
Miranda if the courts barred only the use of
incriminating statements obtained in violation of that
doctrine, but none of the leads or clues or evidence
these statements brought to life?

Miranda faces still another danger — there is
good reason to think that in a substantial number of
police stations throughout the land police
interrogators are violating Miranda in a fundamental
way. They are getting suspects to waive their rights
— by persuading them it's in their “best interest” to
tell the police “their side of the story” so the police
can help them — before they advise them of their
rights.

These interrogation techniques were first
described at length in David Simon’s book, Homicide:
A Year on the Killing Streets. The author, a Baltimore
Sun reporter, was granted unlimited access to the
city’s homicide unit for a full year. Recent articles
indicate that the interrogation tactics employed by
the Baltimore police are being utilized by detectives in
a number of other police departments as well.

If the admissibility of a statement obtained as a
result of these methods were challenged by a defense
lawyer, a prosecutor would be in a strong position, for
she would be armed with a signed waiver of rights
form (and a signed explanation of rights form as
well). But she would be in a strong position only if —
as would hardly be surprising — the detective
involved in the case conveniently failed to remember
how the suspect was induced to sign the waiver of
rights form. However, if all the details were known —
if the entire transaction had been tape recorded —
no court would be able to admit the statement unless
it was prepared to overrule Miranda itself.

(Unfortunately neither the Warren Court nor any
other Supreme Court has ever required law
enforcement officers to tape record, when feasible,
how the warnings of rights are delivered, how the
waiver takes place, and what the police do thereafter.
And the overwhelming majority of state courts have
held that the testimony of a police officer that he
gave complete Miranda warnings and obtained a
voluntary and intelligent waiver of rights need not be
corroborated.)

Miranda emphasizes that “any evidence” that a
custodial suspect was “threatened, tricked, or cajoled
into a waiver will, of course, show that the defendant
did not voluntarily waive his privilege.” But in a
substantial number of station houses, the police are
threatening the suspect: they are telling him that
unless he talks to them about the homicide, they will
write it up as first degree murder and turn him over to
a merciless assistant prosecutor. The police are also
tricking the suspect: they are leading him to believe
that it is in his best interest to tell them his side of the
story. Indeed, the police are pretending that talking to
the police instead of asking for a lawyer is the
suspect’s only chance to get the homicide charge
reduced (or perhaps even dismissed).

The police are not supposed to subject a custodial
suspect to questioning unless and until they obtain a
waiver of his rights. Unfortunately, what they are
really doing in too many places is subjecting
individuals tc “interrogation” before they waive their
rights — indeed, before they even advise them of
their rights.

human rights

Once the police have taken a suspect into custody,
there is no such thing (at least there is no lawful basis
for any such thing) as a “pre-interview” or “pre-
waiver” interrogation. The waiver of rights transaction
is supposed to take place as soon as the curtain goes
up — not be postponed until the second act.

Reports about how modern police interrogators
have “adapted” to Miranda underscore the need to
record on video- or audiotape the entire proceeding in
the police station — any preliminary conversation,
the reading of rights, the waiver transactions, and
any subsequent interrogation. There is nothing new or
startling about tape recording police questioning.
Virtually all of the nation’s criminal procedure
professors — critics and defenders of Miranda alike
— favor the idea. Moreover, there is widespread
satisfaction with a mandatory recording requirement
in Great Britain. Why then is tape recording, where
feasible, not the general practice in American police
stations today?

The only startling thing about this issue is that,
after all these years, American law enforcement
officials are still able to prevent objective recordation
of all the facts of police “interviews” or “conversations”
with a suspect and, of course, how the warnings are
delivered and how the waiver of rights is obtained.
But if you were a member of the Baltimore homicide
unit (or a member of other police departments
employing the same interrogation methods), would
you favor tape recording (and making available for
public inspection) what really happens in the
interrogation room?
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| have two thoughts to contribute to this dialogue
— one concerning the atrocities in Bosnia and
Kosovo, the other based on a recent visit to South
Africa as part of the Law School’s student externship
program there.

1. International law now recognizes that the use
of rape as a tool of war is a war crime. But the
examples of Bosnia and Kosovo make clear that rape
is an unusual war crime, because it is so often
exacerbated by the conduct of the victim’s own
countrymen. Men in these societies are taught to
experience the “violation” of “their” women as a
violation of their own proprietary rights. Men, feeling
violated, act out the social ritual of repairing the
injury to themselves by abandoning, rejecting,
blaming, and ostracizing their raped women. The
women are thus violated twice: once by the enemy at
war, once by their one-time loved ones at home. The
rapists likely know (or even share) their enemy-
neighbor's norms on the social consequences of rape,
and thus commit their rapes with the hope and
expectation that their male enemies will do part of
their work for them.

| have been outraged by the fate of many rape
victims in these societies. These countries’ leaders
excel at manipulating the rhetoric of patriotism and
nationhood. Why haven't they issued a post-war
declaration that discriminating against victims of
wartime rape is a crime against the nation? Are the
norms of patriarchy that much stronger than the
norms of patriotism?

That question presents an opportunity to think
about the reiationship between domestic and
international law. Might it be possible for
international authorities to require protective changes
in domestic law as a precondition to pursuing war
crimes prosecutions? If that suggestion is too naive
as a matter of international law, perhaps something
less sweeping might work. For example, an




international war crimes tribunal might insist, as a
tool for protecting its own jurisdiction, that those who
retaliate against women for discussing their status
as rape victims or coming forward in aid of
prosecutorial investigations or court proceedings be
punished in some way. It is difficult to know whether
such coercive action could work a genuine change in
the domestic culture of rape. But at least the
international community would be acting to protect
wartime rape victims from the full force of the
domestic culture.

2. South Africa presents a different question
about the relationship between domestic and
international law.

The new South African constitution is heavily
influenced by the human rights norms of the
international community, and it requires its courts to
consult international law sources in interpreting the
constitution. For this reason — as well as for
domestic reasons easy both to understand and decry
— the new constitution feels quite foreign to jurists
whose tenure predates the end of apartheid. Many
claim not to understand it, and are hesitant to apply
it. This frustrates the public-interest lawyers and
academics who helped to shape the document and
who have developed the still-esoteric expertise to
employ its provisions in litigation. They worked hard
to embody international human rights norms in the
constitution, and they understandably want to see
them applied in individual cases.

In conversations with lawyers, academics, and
justices of the South African Constitutional Court, |
learned of a scenario that has started to play itself
out in the courts of pre-apartheid judges. The new
constitution requires that South African law —
including still-applicable apartheid-era law —
be interpreted in light of the letter and spirit of the
constitution. There are already examples of surviving
apartheid-era judges declining to apply particular
provisions of the constitution — claiming that they
are too vague and too foreign — but then
interpreting pre-existing law in light of the
constitution as providing the remedy the plaintiff
seeks. This infuriates the constitutional law
specialists, who want the terms of the new
constitution to be explicitly applied as a rule
of decision.

One can certainly understand their position. But
there is a contrary view — one | found myself
expressing in heated conversations. By convincing
themselves that the norms of the new constitution
can be read as harmonious with prior law, these

human rights
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judges might well be domesticating a seemingly
foreign constitution — both for themselves and for
the conservative white constituencies from which they
hail. So long as the justices of the Constitutional
Court are willing to review decisions of this sort to
make sure they do not misapply constitutional norms,
there may be more gained than lost through this
process of domestication. My last official act in South
Africa was a day as the guest of Justice Richard
Goldstone at the Constitutional Court. [Goldstone
delivered the William W. Bishop Lectures in
International Law at the Law School in 1998 in
conjunction with the official opening of the Law
School’s Center for International and Comparative
Law.] | was surprised and gratified to find one of his
colleagues in agreement with me on this issue.

It is one thing to import international human
rights law into domestic legal practice. It is another
thing to create an organic relationship between the
international and the domestic. What seems like
cheating the constitution to members of an
internationally sophisticated legal elite might well
reaily be helping to make the constitution seem
acceptable to those most hostile to it and to the
peaceful revolution that brought it about.
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The tension between economic liberalization and
the protection of human rights is set to become an
issue of increasing concern as we enter the next
century. Of course, achieving a modus vivendi
between deregulating the economy and the
achievement of other non-economic values is a
problem that has been with us nationally for some
years. Indeed, it has proven one of the most difficult
issues of this decade in many industrialized
countries. Whether it is the tension between economic
efficiency and environmental protection, or labor-
market flexibility and fair labor standards, or
deregulation and distributive justice, a resolution of
the problem seems some way away.

The tension between these different values at a
national level within a particular country is only one
part of the story. Often, complicating the discussion
is another problem that involves a dispute about the
appropriate level of government (international,
regional, national, or local) at which these conflicts of
values should be resolved. This issue has various
dimensions. How far should national economic
liberalization be a subject of international regulation?
Does this lead to undermining national sovereignty to
an unacceptable extent? How far should sub-national
communities, such as municipalities, be able to
influence or determine the outcome of these issues?
Is such local control merely a way of ensuring that
protectionist impulses will win through? Where there
is a conflict between the goal of global economic
liberalization and the local pursuit of domestic social
policy goals, such as job protection, should the local
give way to the international? The impact of
“globalization” on local communities has therefore
also attracted considerable attention recently.




As if these issues were not complicated enough,
there is a further dimension to these problems that
has become evident in recent years. The pursuit of
one set of international goals may, unsurprisingly,
conflict with the pursuit of another set of
international goals. For example, the pursuit of trade
liberalization, a goal reflected in the World Trade
Organization (WTO) system, may conflict with the
international protection of human rights, a goal
reflected in the plethora of human rights treaties and
the growth of non-international entities (such as
states in a federation) to seek to pursue this
international human rights agenda via international
trade.

In a recent essay, | discussed a cause célébre that
is currently attracting attention because it neatly
illustrates several dimensions of these issues. It is a
dispute, on the one hand, about the relative
importance of international human rights values as
against trade liberalization. It is also, on the other
hand, a dispute about the appropriate method of
expression of concern by a local community about
human rights abuses abroad, as against national and
international control of the trade agenda. The issue
that has managed to combine these questions is that
of selective purchasing by state and local
governments in the United States, in particular the
legality under the WTO Government Procurement
Agreement of the Massachusetts law relating to
Myanmar (formerly Burma). The issue of how far state
governments should be able to use their purchasing
power to require those they purchase from to follow
human rights practices acceptable to them has both
U.S. constitutional dimensions, which are being
adjudicated in federal court, as well as important
international law dimensions. It is the latter in which
I am particularly interested.

One of the difficulties of resolving such issues is
the existence of largely separate spheres that those
concerned with international trade, on the one hand,
and human rights, on the other, seem to inhabit. Few
are experts in both, and there is often considerable
difficulty in developing a common language for
discussion between them.

That is only one part of the problem. It would be
naive to think that there is not considerable
opposition to any linkage between international trade
and other non-economic issues such as human
rights. Some of that opposition appears to be based
on the assumption that it is possib/e to avoid such
linkages. The WTO, it is said, should be used as a
sword to enforce human rights.

The WTO cannot avoid dealing with such linkages
entirely, however. In particular, the WTO dispute
settlement institutions are likely to be called on to
interpret the multilateral and plurilateral agreements
in contexts where the appropriateness of linkages
made by national governments will have to be
scrutinized. In that case, the issue will be the
appropriate amount of legal space that states will be
given to pursue such non-economic goals, and the
WTO may not be able to avoid giving an answer. When
it does so, trade law should not be used as a sword to
attack human rights policies, provided they are
not protectionist.

This essay is adapted from “International
Economic Law and the Pursuit of Human
Rights; A Framework for Discussion of the
Legality of ‘Selective Purchasing’ Laws Under
the WTO Government Procurement Agreement,”
2 Journal of International Economic Law 3-48
(1999). Professor McCrudden has been
exploring these issues in a seminar he is
teaching at the Law School during the fall term.
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t to physical integrity

SCARNECCEILIIA, '81

On one of my first trips to Juvenile Court with two
student lawyers, we represented a 10-year-old girl
whom | will call Mary. Tall for her age, very thin and
fragile, she had pale white skin, stringy blond hair,
and glasses too large for her face. Her most
prominent features, on the afternoon we met her were
dark, ugly bruises on her cheek and forehead. Mary
was a sweet girl, who laughed and joked with the
students as they tried desperately to develop rapport
with her without surfacing their own horror as they
stared at her conspicuous bruises.

She eventually told us her story in a matter-of-
fact way. Mary lived with her mother and her mother’s
boyfriend. He believed in daily exercise and required
Mary to perform mandatory sit-ups, push-ups, etc.
On the night before we met her, Mary did not do her
exercises and the boyfriend physically disciplined her.
The muscular, grown man left her badly bruised and
the punishment frightened her mother sufficiently to
motivate an emergency call to child protective
services. Noteworthy was Mary's apparent belief that
she deserved the beating. In Mary's case, this use of
corporal punishment by a person acting in a parental
role crossed the line to child abuse and she was given
some protection through the juvenile court system. Of
course, her mother's boyfriend had used corporal
punishment to discipline Mary before, but it had never
been this bad (or it had never before frightened her
mother this badly).

In the United States, it is legal for parents to use
corporal punishment as a form of discipline. In fact,
more than 90 percent of American parents report
using some form of corporal punishment on young
children. Parents must draw the line between
reasonable corporal punishment and child abuse.
Most corporal punishment is legal (e.g. hitting,
slapping, smacking) regardless of how much the
parent outsizes the child or whether the assault is
justified. Realistically, children will only receive
protection from adults who hit them if someone
notifies child protective services AND the punishment
involves the use of an object or leaves bruises. If a
parent hits her child in private and is careful not to
leave noticeable marks, the child is on his own. is it
wise to leave the distinction between acceptable
corporal punishment and abuse up to parents?




As an alternative, we could recognize that a child
like Mary has the right to physical integrity — to be
free from all physical assault — requiring parents to
use alternatives to physical punishment. There is an
international movement to ban corporal punishment.
The legislatures of Sweden, Finland, Denmark,
Norway, Austria, and Cyprus have passed anti-
corporal punishment statutes. And, in 1996, Italy's
highest court banned corporal punishment of
children. Last year, the European Court of Human
Rights interpreted the European Convention for the
Protection of Human Rights and Fundamental
Freedoms to protect a boy who had been repeatedly
struck by his stepfather. The United Nations
Convention on the Rights of the Child is interpreted
by its monitoring committee to require a ban on
corporal punishment and the committee has “stated
repeatedly . . . that banning corporal punishment of
children in families is essential in order for reporting
countries to achieve treaty compliance.” The United
States has not joined the 191 nations that have
hecome parties to the UN Convention since 1989. (For
a detailed description of international developments
in this area, see Susan Bitensky, “Spare the Rod,
Embrace Our Children,” 31 Michigan Journal of Law
Reform 353 [1998]).

In my law practice, | see an endless stream of
children treated very badly by their parents. When |
look up from the endless stream to seek big-picture
solutions, | see international efforts to stop all
physical violence against children. | wonder whether
we would see fewer cases of child abuse and less
violence among American children two or three
generations from now, if we adopt, for example, a law
like Finland’s:

“A child shall be brought up with understanding,
security, and gentleness. He shall not be subdued,
corporally punished, or otherwise humiliated. The
growth of a child towards independence,
responsibility, and adulthood shall be supported
and encouraged.”

The impact of a law recognizing the child’s right
to be treated with dignity and to physical integrity

would not be noticed for a few generations. Most of us

were spanked as children, leaving us hesitant to
condemn our parents’ techniques and often leaving
us without instincts for how to discipline without
hitting. Any ban on corporal punishment must be
accompanied by a strong public education campaign,

as suggested by “Guidance for Effective Discipline,” a

1998 report of the American Academy of Pediatrics:

“Because of the negative consequences of
spanking and because it has been demonstrated
to be no more effective than other approaches for
managing undesired behavior in children,

the .. . Academy . . . recommends that parents be
encouraged and assisted in developing methods
other than spanking. . . ."

If we recognize a child’s right to be treated with
dignity and without violence, we are necessarily
intruding on parents’ right to privacy in raising
children. This conflict should be easily resolved in
favor of the child to the extent that the parent's right
to use physical punishment is based on ancient and
legally abandoned views of children as the property of
their parents. More difficult to reconcile is the more
modern justification for parental privacy: that
parents, not the state, are better positioned to make
appropriate parenting decisions, including the proper
method of discipline. This leads back to Mary's story.
In our system of /aissez-faire parenting, Mary's
mother could turn her 10-year-old daughter over to a
grown man for administration of his idea of proper
physical punishment. Daily, the appropriate level of
physical punishment of children is left to the
subjective judgment of their parents and of the other
adults who act as or on behalf of their parents. Some
would say that a child’s right to dignity and physical
integrity should outweigh the privacy rights of her
parents, because no one should be subject to physical
violence of any kind. Others might say that a child’s
right to dignity and physical integrity should outweigh
the privacy rights of her parents because the
assumption that parents and other adults will handle
this judgment wisely is not borne out in our society.
As we wring our hands over increasing reports of
severe child abuse and how violent many of our
children have become, it might be time to reassess
policies that give parents and others the license to
use even the most mild forms of violence against our
children.
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and deeds
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BIRUNO E:. SIMMA

My observations will focus on the international
law on human rights developed by the United Nations
because it is there that both my academic interest in
the matter and my practical experience lie.

[n the course of 50 years of United Nations
activities, international concern for human rights has
occupied an increasingly prominent place. May we,
then, list the protection of human rights among the
great achievements of the UN? If we only look at legal
texts and institutions, and as long as the term
“protection” is not given its literal meaning, this
question is certainly to be answered in the positive.
However, if we asked whether and to what degree
these texts, rhetoric, and procedures have had an
impact on the exercise of political power by member
states in actual practice — and by “practice” | mean
what states actually do and not (only) what they say
they are doing — our assessment will have to be
much more cautious. Human rights in the United
Nations are not only a success story of legal activism,
a growth industry, and the favorite language in which
to couch your claim of the day, but also a hotbed of
hypocrisy, double standards, and doublespeak —
here we have probably the field of UN activity in
which the discrepancy between words and deeds is
most notorious. When everything is said and done in
the UN (and it is an awful lot indeed), the world
community turns out to be still miles away from a
truly effective system of actual protection of human
rights. It is true that “human rights lawyers are
notoriously wishful thinkers” (J. Humphrey). While this
quality may have its merits and to a certain degree be
indispensable for pushing the enterprise of
international human rights further ahead, it can also
be infuriating for a more detached observer to see
with what remarkable readiness words seem to be
taken for reality in the world of international human
rights.

In staking out the potential of international efforts
to protect human rights, one always has to keep in
mind how revolutionary such efforts must appear
contrasted with the pre-1945 structures and
processes of international law. While until a few
decades ago the way in which a foreign government
exercised its power vis-a-vis its “own” nationals
constituted the very core of so-called domestic
jurisdiction, in which no other state was allowed to
meddle, today the exercise of state authority, and




even the ways by which such authority constitutes
itself, are the subject of international concern ranging
from discussion of human rights matters in various
UN organs and conferences to public censure and
condemnation. Consequently, the prohibition of
intervention by the UN in matters which are
“essentially within the domestic jurisdiction of any
state” (Article 2 [7] of the UN Charter) has been
exposed to a process of constant erosion with regard
to human rights concerns, and its invocation by
states that have become targets of respective UN
activities is now the exception rather than the rule.

Thus, international human rights law is turning
the states inside out in the almost literal sense. It
exposes to foreign scrutiny, criticism, and even more
tangible reaction a realm that was traditionally
shielded against such influences like no other aspect
of sovereignty. In light of this reversal, it is simply out
of the question that the development of the present
UN system of protection of human rights could have
taken place without encountering heavy resistance at
every stage. Fifty years of UN concern with human
rights have not yet, at least not entirely, succeeded in
eradicating the traditional reflexes. Only too often
steps forward have to be paid for, or are countered, by
retrogressive moves.

Of course, the intensity of such almost “natural”
resistance against the exposure of public authority to
international law and procedures will correlate
inversely to the degree in which a political system
accommodates or even pursues human rights
postulates at the level of its own domestic law and
constitution. Thus, in the case of liberal democracies,
at first glance, resistance seems sometimes to give
way to a sort of cautious welcome to human rights
treaties or procedures. Frequently, such harmony
seems to be motivated by the conviction that the
respective state's own domestic system has little or
nothing to learn, or fear, from international human
rights norms whose essential raison d'étre is rather
seen as dragging other states along towards levels of
accomplishment similar to one’s own. Further,
governments of all ideological affiliations have
always tried to keep international concern with
human rights as unintimidating, and as reassuring,
as possible. One natural way of inevitably defusing
almost any “explosive” idea consists in entrusting it
to lawyers and bureaucrats.

The tracing of symptoms of such infection of
human rights by bureaucratization and politics is as
fascinating to the detached scholar as it is
depressing and infuriating to the human rights
activist. | have had the opportunity to experience such
fascination and depression in a variety of contexts.

First, between 1987 and 1996 | served as an
expert member of the UN Committee on Economic,
Social, and Cultural Rights — a so-called “treaty
body” mandated to monitor compliance by more than
140 states that are parties to the International
Covenant on Economic, Social, and Cultural Rights,
one of the two main pillars of UN human rights law.

The inclusion of economic, social, and cultural
rights in the UN human rights agenda was not due to
some sinister machinations of the (then) communist
camp, but was effected upon the insistence of the
United States, whose president had proclaimed
“freedom from want” as one of the Four Freedoms for
which the Allied Powers fought in World War II.
However, after the outbreak of the cold war, the
distinction between civil and political rights and
economic, social, and cultural rights was infected by
East-West antagonism, the latter category being used
by the socialist bloc as an argument and propaganda
weapon in its counterattacks against human rights
offensives of the West. Similarly, newly independent
states argued in favor of the priority of creating more
tolerable economic and social conditions over the
realization of civil and political freedom in the
process of nation building, not infrequently as a
pretext for political suppression. Thus, in the history
of UN involvement with human rights, economic,
social, and cultural rights got off to an extremely bad
start from which they have not yet recovered. Despite
many rhetorical confirmations of the unity and
equality of the two categories of human rights, in the
actual practice both of the UN itself and its member
states, these lofty statements have hitherto been little
more than lip-service accompanied less by energetic
efforts to grant the pursuit of economic, social, and
cultural rights a more prominent place than by a
continuation of institutional neglect and the worn-out
doctrinal dialogue des sourds on the nature of these
rights. Economic, social, and cultural rights are, to
put it somewhat graphically, still considered to be the
ultimate toothless tiger by some and a Trojan horse by
others, and consequently pretty much set aside by
both. As is well known, the United States has never
been a leader with regard to participation in
international human rights treaties. Even though this
picture has changed somewhat during recent years, it
is telling that the United States is not seriously
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considering becoming a party to the Economic Social
Covenant. The reasons given for this abstention seem
to me to be paradigmatic of the ideological and
political bias towards economic, social, and cultural
rights, and of the unwillingness to learn what modern
human rights doctrine has to say about the nature of
the obligations under the covenant. To this doctrine
the activities of the respective committee, of which |
was privileged to be a member during its first 10
years of existence, have made a decisive contribution,
particularly through so-called “general comments” by
which the committee interpreted the covenant.

In 1996 the UN General Assembly elected me to
the International Law Commission (ILC). This expert
body, mandated with the codification and progressive
development of international law (Article 13 [1] [a] of
the UN Charter) has considered human rights issues,
if defined sufficiently widely, on more occasions than
one would think. Whenever it did so since | joined the
commission, | have had an interesting experience:
While on the Committee on Economic, Social, and
Cultural Rights, | often felt like an international
“black letter” lawyer defending the integrity and
solidness of international law against the criticism
and the idiosyncrasies of the human rights
community; in the ILC, | sometimes find myself in the
role of a human rights advocate trying to keep the
achievements of the human rights movement free
from the revenge of politics that | described earlier.
My most interesting experience in this regard has
been the discussion on the issue of reservations to
human rights treaties at the ILC's 1997 session.
Nowhere in international treaty law are reservations
more popular and numerous than with regard to
multilateral human rights treaties concluded under
UN auspices. Even though many of these reservations,

Continued on page 22
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among them also reservations formulated by western
states, must be considered inadmissible under the
standards of the established law of treaties,
objections to them by other states’ parties are neither
as regular nor as forceful as would be desirable.
Perusing the list of parties to major human rights
treaties, any alert observer must wonder how many of
these states have decided to join this great enterprise
more for symbolic reasons than from a desire to
conform their domestic laws and practices to
internationally agreed upon standards and to subject
themselves to international scrutiny. Unfortunately, the
United States must again be mentioned in this
context. As to the question of how to counter
unacceptable reservations to human rights treaties,
the differences of opinion and divergences of practice
are great. In my view, this epitomizes the current
interim stage of the world of international law
between a society marked by bilateralism and a true
international community: Undeniable community
interests like that in the protection of human rights
find themselves consecrated in international treaties
but are then, with regard to realization and
enforcement, left to old bilateralist mechanisms. The
only exception to this can be found at the regional
level, particularly in the system of the European
Convention on Human Rights. But aside from
Strasbourg, the growth in numbers and scope of
reservations to universal human rights conventions
urgently calls for a centralized, objective system of
determining their admissibility. Hence, de lege
ferenda, the UN human rights treaty bodies need —
and deserve — to be made competent to render
legally binding decisions on the admissibility and
severability of such reservations. In 1997, the
International Law Commission expressed itself in favor
of a cautious development in this direction. But this
came anything but easily.

To sum up my impressions: human rights seem to
have developed into a kind of secular religion for our
times. This new religion is (almost) universally
professed but the degree to which it is taken seriously
varies. With this one can live. What | consider more
dangerous than inevitable hypocrisy is complacency.
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The growing role of the European
Convention on Human Rights

By

A.W. BRIAN SIVEIFESOIN

Far and away the most effective international
system of human rights protection, which has, so far,
been invented, is the system established by the
European Convention on Human Rights; the
convention was signed in 1950, and remains the only
major achievement of the Council of Europe. The
council itself, which originally had 10 members, was
an unhappy compromise between the European
federalist movement, whose members conceived of
the convention as the Bill of Rights of a future United
States of Europe, and the opponents of federalism,
led by Britain, who favored an organization that would
make no inroads on state sovereignty, but who,
nevertheless, supported the idea of a bill of rights
that would serve as a statement of western values
and a weapon in the ideological battles of the cold
war. Both the federalists and their opponents
conceived of the convention as a conservative
document; its function was merely to reinforce the
protection of human rights that already existed in
western European democracies.

The convention came into force in 1953, but at
first it had little impact. One reason was that
allowing individuals to bring complaints, and
accepting the jurisdiction of the Court of Human
Rights at Strasboug, were both originally optional.
Another was that many European lawyers knew little
about it. In addition, one major western state, France,
long remained outside the system. In the 1970s,
however, an initial trickle of complaints began to turn
into a flood. The Strasbourg Court of Human Rights
(and its subsidiary, the commission) began to evolve
an elaborate and dynamic jurisprudence of human
rights. The consequence was that the convention
ceased merely to protest the status quo; it came to be
used instead to enhance the level of the protection
offered to individuals against misconduct by
government officials. Appropriate legal doctrines were
evolved in Strashourg to legitimate this — for
example, it came to be said that interpretation of the
convention must be “evolutive.” At the same time,
doctrines were evolved to soften its intrusiveness —
for example, it was established that member states
had “a margin of appreciation” as to precisely
[which] convention rights would be protected
domestically. With some ups and downs and some
grumbling, member states went along with this,
though for a short period Greece, under the vicious
rule of the colonels, withdrew from the council entirely
rather than conform. In the case of Turkey, among the
long established members, conformity remains a
problem.

The role of the convention is now changing as
part of a remarkable experiment. With the collapse of
the Soviet bloc, admission to membership in the
Council of Europe, and acceptance of its convention,
now much modified by subsequent protocols, has
come to be required of those states that hope, one
day, to be admitted into the European Union.
Willingness to conform to the convention serves as a
certificate of political respectability, and its
ratification and observance provides a ticket of entry
to a very exclusive European club, albeit not an
immediate ticket of entry. The convention is being
used to serve a proselytizing or missionary function, a
vehicle for the creation of a new political and legal
ideology in central and eastern Europe. There are now
40 members of the Council of Europe; they even
include Russia. Somewhere around 700 million people
are, in theory at least, now protected; the convention

applies from Gibraltar to Moscow. Within the countries

to which the convention has not been extended,
groups of liberal minded citizens are now engaged in
establishing non governmental organizations
committed to human rights, a vital element in any
scheme of protection, as well as arranging
educational courses for students, officials, and
lawyers, and producing translations of relevant texts.
Knowledge of the convention and expertise in using it
are both being exported on an increasing scale. And
some, at least, of the new member states are fully
committed to making the convention work, whilst
others are beginning this difficult process.

It took something like 20 years for the convention
to have much practical effect in western Europe, and
it will surely take as long in central and eastern
Europe. There is no doubt but that the extension of
the convention will impose severe strains on the
Strasbourg machinery, which has recently been
rejigged in an attempt to reduce the current severe
backlog of cases. The pessimistic view is that the
whole system will simply collapse under the load that
has now been placed upon it. It is in reality far too
early to judge. My own interest in the convention was,
initially, purely historical — | am indeed working on a
book about its genesis back in the 1940s and 1950s.
From this historical work has developed a fascination
with what is now becoming of it. It is particularly
exciting that quite a number of Michigan students
and graduates have come to be directly involved,
through internships and other mechanisms, in this
great experiment in the extension of the protection of
human rights.

N <G
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INEARIK ID. WES"T

ASSISTANT PROFESSOR OF LAW
J.D. COLUMBIA UNIVERSITY SCHOOL OF LAW
B.A. RHODES COLLEGE

Assistant Professor West heads the Law School’s efforts in Japanese
studies and, since joining the Law School faculty in 1998, has
shepherded to completion a new joint degree program with the
University of Michigan’s Center for Japanese Studies and compiled and
had published a listing of job opportunities in Japan for U.S. law
students and law graduates. He has taught at the Graduate School of
Law and Politics at Tokyo University and has practiced in the
corporate and litigation departments of the New York and Tokyo
offices of Paul, Weiss, Rifkind, Wharton & Garrison. His research

centers on differences among systems of corporate governance.
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INEAIRIXK ID. WEST

| have a bit of a streak going. | have found that if
| attend enough social events, not a year goes by that
someone does not remark to me that now must be an
especially fascinating time to specialize in Japanese
law. Those who make that remark are almost never
wrong, as developments in Japanese law are often
exciting, sometimes frustrating, and always at
least interesting.

In 1999, many of the more fascinating issues
have arisen from Japan’s struggle with “modern,”
or perhaps “post-modern,” human rights. As an
economically developed democracy, Japan of course
struggles with many of the same human rights
questions that emerge in the United States. But
recently Japan has been forced to grapple with a
unique set of issues that fall loosely under the broad
rubric of human rights and that result from conflicts
between Japan’s traditional history and the turn-of-
the-millenium forces of information access, economic
liberalization, and technological change.

Consider the following five measures, all of which
reached Parliament in the first half of 1999 —

a period so busy that Parliament voted to extend its
session by two months.

First, the Lower House passed a package of
wiretapping bills that gives police the power to use
wiretapping in cases involving drugs, guns, multipie
murders, and mass smuggling of illegal immigrants.
Japan is said to be the only leading industrial country
that does not have laws allowing monitoring of
private communications during crime investigations,
and the legislation comes in response to the 1995
poison gas attack by the Aum Shinrikyo religious
group and subsequent international pressure. An odd
coalition of right-wing gangsters and three left-wing
opposition parties have denounced the bill as an
unconstitutional encroachment on the “fundamental
human rights” of secrecy of communications and
privacy. Playing on remaining wartime sentiments,
popular Democratic Party of Japan leader Naoto Kan
called the debate “a battle between citizens’ rights
and the power of the bureaucrats.” A June poll found
that 45 percent of respondents opposed the bill,

44 percent were in favor, and 11 percent were
undecided.




Second, since 1955, fingerprinting has been
required of foreigners living in Japan. Many non-
Japanese residents, including many lifelong residents
of Korean descent (more than 600,000 Koreans are in
Japan), quite understandably found the procedure to
be invasive and felt that they were treated as
criminals. In 1992, the requirement was eliminated
for foreigners with permanent resident status. In May,
the Upper House passed a bill eliminating the
requirement altogether. Although the bill is a victory
for non-Japanese residents, one reason the
requirement was relaxed may be the increasing
existence and accessibility of information from
sources other than fingerprints.

Third, a “citizen numbering plan” was adopted by
the Lower House in June. In the past, individual
records were kept in a registry system based on
domicile and family. The system is often annoyingly
complicated. (You really can't fight City Hall. | have
yet to convince a single Japanese civil servant that
myway is more efficient than the double-stamped,
copies-in-triplicate method supposedly mandated by
some unseen, yet strictly applied, regulation.) The
new law would simplify such procedures as passport
renewal, voting registration, and national health
insurance plan changes by providing each citizen
with a 10-digit number and storing relevant linked
information in a national computer database.
Although the law prescribes punishments for
administrative officials who use the information for
commercial purposes, opponents argue that such
measures may be insufficient to protect individual
privacy and could result in human rights violations.

Fourth, in May, the Japanese Parliament enacted a
law that aims to ban child prostitution and child
pornography. Existing laws had been vague, and
required a victim to file a complaint before the police
could take action. Opponents of the new law argue
that it restricts free speech and as such impinges on
human rights, while supporters argue that the law is
necessary to protect the rights of minors.

Finally, also in May, Parliament passed Japan’s
first national Freedom of Information Act. Proponents
argue that the law is a first step toward allowing
ordinary citizens access to government documents, a
liberty they label as a human right in a modern state.
But some opponents note that the law does not go far
enough, as it stipulates that government

organizations are allowed to refuse to release
information if it would identify individuals linked to
the requested information, was given to the
government voluntarily by corporations on the
understanding that it would not be made public,
would be detrimental to the interests of the nation
and its relations with other countries, or would
impede criminal investigations or threaten

public security.

Besides these relatively modern concerns, Japan
also faces a host of basic human rights issues
related to race, treatment of criminal defendants,
treatment of the mentally ill, religious freedom, and
gender. (With respect to the latter, Japan in April
revised its Equal Employment Opportunity Law to
prohibit sexual discrimination. In June it became the
last developed democracy to approve the Pill, a
development caused by protests that ensued after
approval for Viagra took less than six months, while
the petition for the Pill lingered for nine years.)

One of the luxuries of studying Japanese law is
that almost all of these issues, whether traditional or
modern, have been subject to relatively little
examination by scholars trained in U.S.-style legal
analysis and law and economics. As a researcher, this
means that much of the most fertile ground is just
begging for analysis. As a teacher, it means that |
have the opportunity to present these issues to bright
students who have never confronted the issues
before, but who have enough initial training in the
law, as well as life experiences sufficiently different
from my own, to create exciting class discussion.

the
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Fannie Mae Foundation grants
aid Legal Assistance for Urban
Communities Clinic

The Law School’s Legal Assistance for
Urban Communities Clinic has received
two federal grants totaling approximately
$200,000 to support and expand its
work and has added a new clinical
assistant professor.

“The Fannie Mae support has given the
Urban Communities Clinic the ability to
enhance our legal assistance to our non-
profit development clientele,” said Clinic
Director Rochelle A. Lento, a clinical
assistant professor of law. “The foundation’s
assistance helps us address the multitude of
legal issues related to site control and land
acquisition — a threshold requirement for
any affordable housing development
project.”

The Detroit-based clinic began using its
portion of funds from a Fannie Mae
Foundation University-Community
Partnership grant earlier this year to
support its work with the Detroit Eastside
Community Collaborative (DECC). A
second, $100,000 grant from the Fannie
Mae Foundation is being used to “assist six
to ten nonprofit developers [to] research
the state of title on developable land,
identify the issues, outline a plan of action
or the necessary steps to clear title, and
assist with acquisition strategies to acquire
both publicly- and privately-owned land.”

J. Taylor Teasdale, formerly a corporate
attorney with Lewis & Munday, PC., in
Detroit, has joined the clinic to work on
programs associated with the grants.
Teasdale earned his LL.M. at the London
School of Economics and his J.D. from the
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Detroit College of Law. He also studied at
the University of Windsor Law School and
is a member of the Michigan and Ontario
Bars.

Teasdale has been working with five
clinic clients — the community-based
housing/development groups VI.S.1.0.N.
Inc., Messiah Housing Corporation,
Creekside Community Development
Corporation, Grandmont/Rosedale
Development Corporation, and U-SNAP-
BAC Inc. — “to target properties
appropriate for development.” The work
includes “obtaining title insurance
commitments (which include title searches)
for the properties, charting the relevant
information from the title searches in a
user-friendly form, prioritizing and
addressing title problems, and assisting the
developers with acquiring the property
from the city or the private owner.”

He also is working with Detroit officials
to improve the city’s policies for disposition
of city-owned land. Much of the real estate
the clinic deals with or proposes to
improve is owned by the city, and
Teasdale’s examination of the Detroits
property disposition policies is aimed at
expediting the clinic’s ongoing work.

In addition, the clinic has moved its
headquarters from its former downtown
location to a 97-year-old converted
mansion on East Jefferson that it shares
with other office tenants. The Frederick K.
Stearns House, as the Arts and Crafts style
mansion is known, was built by the Detroit
architects Stratton and Baldwin. The
formerly single-family home is half-
timbered on the exterior. Inside, it is
known as one of the best surviving
showcases for Pewabic Pottery tile in
Detroit. The address is part of the Historic
West Village section of Detroit, which hosts
an annual house and garden tour.

The clinic was cited in July at the
Lawyers for One America Dinner that
followed President Clinton’s Call to Action
to the Legal Profession (see story on
page 80) as one of the “creative and
effective approaches undertaken by the
legal community . . . that serve to heighten
diversity and promote equal justice.” The
clinic was one of 32 “Model Programs”
operated by corporate counsel, bar
associations, law firms, and law schools
that were discussed in the dinner program.
The citation read: “A couple of years ago,
Northwest Detroit Neighborhood
Development (NDND), a community-
based nonprofit organization that is
committed to doing something about the
impoverished Detroit neighborhood of
Brightmoor, approached the Legal
Assistance to Urban Communities Clinic
(LAUC) at the University of Michigan Law
School. Their law students receive
academic credit for helping groups like
NDND.

E |

Clinical Assistant Professor Rochelle Lento, director
of the Legal Assistance for Urban Communities
Clinic, confers with Clinical Assistant Professor

J. Taylor Teasdale, also with the clinic. Teasdale,
who joined the clinic this year, focuses on projects
associated with the clinic’s two grants from the
Fannie Mae Foundation.

BRIEFES

“Working with the sure-footed counsel
of the LAUC students, NDND has
facilitated the commencement of
construction of 50 units of new scattered-
site housing. The students’
accomplishments include helping the
group to acquire 100 lots of property,
structure a construction limited
partnership, acquire the first Michigan low-
income housing tax credits for scattered-
site development, and negotiate and
monitor construction contracts.

“This project typifies students’ work in
the LAUC, an eight-year-old program at the
University of Michigan Law School. Jointly
funded by the Law School, the State of
Michigan, the Fannie Mae Foundation, and
others, its faculty and professional staff
supervise 24 students a year, working on
behalf of 30 clients.”

The Legal Assistance for Urban Communities Clinic
is housed on the third floor of this 97-year-old
converted mansion on East Jefferson Avenue in

Detroit. The clinic gives law students the
opportunity to learn first-hand the intricacies of
urban revitalization and how to help community-
based organizations improve and build affordable
housing in the city.
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Student efforts help shape state law
on legal protection for children

Donald Duquette watched with
satisfaction last spring as Michigan
lawmakers established the kind of legal
protection for children that he and many of
his students had advocated for several
years. PA. 480 of 1998 became effective in
March 1999, and shortly afterward
Dugquette sent a letter to four former
students who had worked on the proposal
trumpeting that “Lawyer-guardian ad litem
statute passes in Michigan.”

He happily noted in his letter — sent to
Gregory Stanton, ‘95, Rachel Lokken, 97,
Kristin Schutjer, '98, and Albert Hartmann,
'08 — “you will recognize the concepts
and the language since much of it reflects
your efforts while students here at
Michigan Law and while in the Child
Advocacy Law Clinic [CALC].”

“Greg Stanton helped research and draft
the recommendations of the State Bar of
Michigan Childrens Task Force back in
1995,” noted Duquette, a clinical professor
of law and director of CALC. “Those
recommendations were formally adopted
by the State Bar in 1996. In 1997, those
concepts were translated into bill form, in
part through the efforts of Rachel Lokken
and Kristin Schutjer. This team came up
with language that is now enacted into law.
Albert Hartmann authored the influential
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law review note in the fall 1997 Michigan
Journal of Law Reform that set out some of
the principal arguments in support of
this change.”

“On the national scene, this Michigan
model of legal representation of children is
having great influence,” Duquette said.
“Many find that our approach nicely
addresses the needs of the child for
aggressive and independent advocacy
while accommodating some children’s
immaturity and inability to competently
instruct counsel. Separate bills apply
this role to children in child protection
cases, guardianship cases, and child
custody disputes.

“Nice work. I thought you would like to
know that your efforts have borne fruit.”

“These bills endorse the best interests
role, but in a way that treats the individual
child fairly and with respect while
recognizing the special needs and
immaturity of children,” Duquette said in
testimony on the proposals in March 1998
at Lansing. “This proposal, where the court
appoints a ‘child-attorney’ [called ‘lawyer-
guardian ad litem’ in the law as it was
passed] to represent the best interests of
the child, is a simple but elegant — and
practical — solution to this problem. The
bill requires that the court always be
informed of the childs wishes, even when
they conflict with the advocate’s best

Clinical Professor Donald Duquette is shown
testifying in Lansing in March 1998 in favor of
proposals to establish legal representation for
children in proceedings that involve them. A number
of Law School students worked on the proposals,
which influenced the new Michigan law on
attorney-guardian ad litum that went into effect
last spring. Duquette directs the Law School’s Child
Advocacy Law Clinic, a pro bono legal consultant
to the lieutenant governor’ staff on the project.

interests recommendation. In case of a
conflict between the child-attorney’s best
interests view and the child’s wishes after
discussion and counseling, the bill provides
that the child-attorney must raise the
matter with the court for the court’s
determination.”

“These bills do not expand the
circumstances under which the child
would be independently represented, but
merely define the role more specifically,”
Duquette said. “Under these bills, the
child-attorney remains mandatory in
protection proceedings, but optional in
child custody or guardianship where the
court is to appoint a child-attorney only if
the court determines that the child’s
interests are not adequately represented.”

“The proposed system is comfortable
because it gives the child-attorney the
clarity and flexibility necessary for him to
use his training as an attorney,” Hartmann
said in remarks prepared for delivery at the
same legislative hearings. “Attorneys are
trained to evaluate a legal situation and
arrive at a satisfactory resolution based on
the goals of the representation. The child-
attorney will seek a resolution that furthers
the best interests of the child.”
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This years session for Child
Welfare Law Summer
Fellowship trainees began just
as the sessions each of the four
previous years had begun: with
the fellows introducing
themselves and finding that
| they share many ideas,
| experiences, and a dedication
to the welfare of children.

Four of the 16 were first-
year University of Michigan
Law School students: Janet A.
Bradley, Sarah A. DeYoung,
Cristina W. Ritchie, and
! Jonathan P Witmer-Rich.

Others came from law schools
in California, Connecticut, the
District of Columbia,
Massachusetts, Mississippi, and
South Carolina.

But this years class was
different, too. It was, as
organizer Naomi Woloshin put
it, “the beginning of the new
fellowship program.” This year’s
class is a “very exciting” one,
said Woloshin, who is program
manager for child welfare
career development at the Law
School’s Child Welfare Law

Resource Center.

|
\ University of Michigan Law School students Janet A. Bradley, Sarah A. DeYoung,
‘ Jonathan P Witmer-Rich, and Cristina W. Ritchie during a break from their

‘ training as Michigan Child Welfare Law Summer Fellows. These four and a dozen
| Other fellows from as far away as California, Mississippi, and Massachusetts spent
‘ three intensive days training at the Law School in May before heading out to begin
| their summer internships with child advocacy agencies.

|

Launched five years ago
with funds from the WK.
Kellogg Foundation, the
program this year for the first
time operated without Kellogg
funds and with support from
the Bergstom Foundation and
the Holden Foundation. The
original Kellogg grant provided
seed funds to launch the
program as a demonstration
project. The Bergstrom
Foundation underwrites the
training, fellows’ transportation,
and two stipends for Law
School students; the Holden
Foundation also funds two Law
School students’ stipends and
two stipends for fellows from
other schools. Some fellows
secured other funding and
some came at their own
expense.

While most of us were
relaxing for our Memorial Day
weekend, the summer fellows
spent a rigorous three days at
the Law School being
introduced to the legal,
organizational, and philosophical
byways by which practitioners
navigate the minefield of
child advocacy.

The training period is “very
intensive and focused,” Dean
Jeffrey S. Lehman, '81, told the
fellows. It shares with them
what faculty members and
“generations of students before
you” have learned during the
Law Schools more than quarter
century of commitment to
child advocacy.

Fellows listened as Suellyn
Scarnecchia, ‘81, associate dean
for clinical affairs, led them
through the child protection
and foster care legal process

=1
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Sharing the Law School’s commitment to child advocacy

and assigned the legal exercise
that they would work on
throughout the training
program.

In other parts of the
program, James Henry, of the
School of Social Work at
Western Michigan University,
discussed interview techniques
with child sexual abuse victims.
Henry also joined Woloshin
and Clinical Assistant Professor
Melissa Breger, '94, (see story
on page 46) to present a
session on sexual abuse that
included a demonstration of
expert testimony.

Fellows also heard programs
on drug abuse, child
development, rules of evidence,
professional responsibility, and
standards of practice. They
took part in small group
discussions, shared each
other’s views in informal
conversations and, at dinner
one evening, heard a talk by
the Hon. Nancy C. Francis, '73,
Washtenaw County Family
Court Judge.

Throughout the training,
they were role playing in a
hypothetical case and honing
skills for making legal decisions
as attorneys for children,
parents, and agencies at the
different stages of child welfare
court hearings. On the final
day, they tried out what they
had learned in a courtroom
exercise involving the
hypothetical case.

Afterward, the interns
dispersed across the country
for summer internships at child
advocacy agencies. Of the Law
School students, Bradley and
Witmer-Rich remained in Ann
Arbor to work with the Law
School’s Child Advocacy Law

Continued on page 30
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Continued from page 29

Clinic. DeYoungs summer
internship was with the
Children’s Law Clinic in
Grand Rapids, and Ritchie
worked with Legal
Services for Children in
San Francisco.

The summer training,
which is helping build a
network of child advocacy
specialists, is designed for
young law students who
expect to use child
advocacy skills in their
future careers. Many
already have acquired
considerable experience in
the field. Ritchie, for
example, was an
investigator for the D.C.
Public Defender’s Service
and then for Covington &
Burlings Child Welfare
Initiative before enrolling
in the Law School; Bradley,
whose undergraduate
work at the University of
Michigan included a focus
on developmental
psychology, said she was
attracted to the Law
School because of the
opportunity to work in the
Child Advocacy Law
Clinic.

Charting a way
through the
‘Internal Protection
Alternative’

Discussions like this one at the First Colloquium on Challenges in
International Refugee Law, held at the Law School in April, led to
development of “The Michigan Guidelines on the Internal Protection
Alternative.” Here, Rodger P G. Haines, Q.C., of the University of
Auckland, New Zealand, makes a point while student/session
reporter Anne Cusick takes notes.
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“Intellectual conversation in the field of
refugee law ought, if at all possible, to lead
to concrete results for the people who need
them.” In voicing this sentiment, Professor
James C. Hathaway, director of the Law
School’s Program in Refugee and Asylum
Law, set the tone for the First Colloquium
on Challenges in International Refugee
Law, held at the Law School in April.

Colloquium participants — experts
from around the world and law students
who had spent an academic term in
Hathaway’s seminar in comparative asylum
law — followed his lead. They thrashed
out 26 guidelines to chart the way through
the thicket of the often misunderstood and
misapplied “internal protection alternative”
— and distributed them worldwide to
some 500 refugee judges, policymakers,
and advocates.

The guidelines begin by noting that it
is increasingly common for countries to use
“internal flight” or “internal relocation”
rules to keep out people who qualify for
refugee status under the Refugee
Convention of 1951 but who are
considered to be in danger in only part of
their home country. “In this,” the
guidelines say, “as in so many areas of
refugee law and policy, the viability of a
universal commitment to protection is
challenged by divergence in state practice.
These guidelines seek to define the ways in
which international refugee law should
inform what the authors believe is more
accurately described as the ‘internal
protection alternative.”

The guidelines are divided into seven
categories:

B The analytical framework;

®m General nature and requirements of
“internal protection alternative” analysis;

B The first requirement: an “antidote”
to the primary risk of persecution;

m The second requirement: no
additional risk of, or equivalent to,
persecution;

B The third requirement: existence of a
minimalist commitment to affirmative
protection,

B ‘“Reasonableness”; and

B Procedural safeguards.



The focus of the colloquium was driven
by the fact that increasing numbers of
nations, especially wealthier and more
powerful nations, are pursuing policies
designed to refuse admission and to keep
refugees in often insecure areas within their
country of origin. Colloquium participants
noted that “contemporary practice in most
developed states of asylum has . . . evolved
to take account of regionalized variations of
risk within countries of origin. Under the
rubric of so-called ‘internal flight’ or
‘internal relocation’ rules, states
increasingly decline to recognize as
Convention refugees persons
acknowledged to be at risk in one locality
on the grounds that protection should have
been, or could be, sought elsewhere inside
the state of origin.”

Participants recognized in their
guidelines that in some cases the country
to which the refugee is attempting to flee
may refuse to admit him because
investigation has revealed that the refugee
really has a safe haven within his own
country. “Where a careful inquiry
determines that a particular asylum-seeker
has an ‘internal protection alternative,’ it is
lawful to deny recognition of Convention
refugee status,” they concluded.

But they stressed that the crux of the
decision to deny refugee status must be a
finding that the asylum seeker could, in
fact, return and be admitted to a region of
the country of origin in which he or she
really will enjoy meaningful and durable
protection. Participants also stressed that
the refugee must be made aware of the
basis for that decision and have the chance
to respond to it.

“To ensure that assessment of the
viability of an ‘internal protection
alternative’ meets the standards set by
international refugee law, it is important
that the putative asylum state clearly
discloses to the asylum-seeker that internal
protection is under consideration, as well
as the information upon which it relies to
advance this contention,” they said. “The
decision-maker must in all cases act fairly,
and, in particular, ensure that no information
Tegarding the availability of an ‘internal
Protection alternative’ is considered unless
the asylum-seeker has an opportunity to
respond to that information, and to present

other relevant information to the decision-
maker.”

Colloquium participants included:
Hathaway; Philip Rudge, founding general
secretary of the European Council on
Refugees and Exile and a co-teacher with
Hathaway during the 1999 winter term;
Deborah Anker, Harvard University;
Rodger PG. Haines, Q.C., University of
Auckland; David A. Martin, University of
Virginia; Jean-Yves Carlier, Université de
Louvain-la-Neuve, Belgium; Lee Anne de la
Hunt, University of Cape Town; and V.
Vijayakumar, National Law School of India
University.

Nine Law School students also
participated: Deborah Benedict, Jonathan
Chudler, Anne Cusick, Michael Kagan,
Sheila Minihane, Lakshmi Nayar, Frank
Richter, Ali Saidi, and Kathryn Socha.

A complete set of the guidelines is
available via e-mail to proctorj@umich.edu,
or by writing Janis Proctor, 1033 Legal
Research Building, University of Michigan
Law School, Ann Arbor, Michigan 48109-
1215.

“The decision-maker must in all cases
act fairly, and, in particular, ensure
that no information regarding the
availability of an ‘internal protection
alternative’ is considered unless the
asylum-seeker has an opportunity to
respond to that information, and to
present other relevant information to
the decision-maker.”
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Law School
conferences
deepen outlooks,
insights

Conferences and symposia ornament
the progression of the academic year like
special guests whose visits you
enthusiastically await beforehand and
pleasantly reflect on afterward. Half a
dozen conferences and symposia dot the
1999-2000 academic year calendar,
offering the opportunity for deep
examination and discussion of a variety of
issues from gender equity and athletics to
American law’s impact on native Americans
and the expansion of the number of groups
and backgrounds with which modern
Americans identify.

The first program of this kind already
will have taken place by the time this issue
of Law Quadrangle Notes goes to press: the
conference on “The Role and Limits of
Unilateralism in International Law: A U.S.-
European Symposium,” held at the Law
School September 24-25. The program was
jointly sponsored by the Law Schools
Center for International and Comparative
Law and the European Journal of
International Law. At deadline time, the
program was to include sessions on
“International Economic and
Environmental Law,” “The United Nations
and the Maintenance of Peace,” and
“International Law Making.”

Each session included discussions from
the U.S. and European viewpoints, and
remarks by one or more commentators.
For example, the session on international
lawmaking included a presentation of the
U.S. viewpoint by Kenneth Anderson, of
American University, Washington College
of Law; comments from the European
perspective by Peter Malanczuk, of
Erasmus University; and comment by
Professor James Hathaway of the University
of Michigan Law School.

Continued on page 32
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The conference was the first for
Professor Merritt B. Fox as director of the
Center for International and Comparative
Law; Fox was named director in July.

(See story page 45).

In addition, Fox and Professor Michael
A. Heller, who serve as directors for
corporate governance for the William
Davidson Institute, which investigates and
assists nations whose economies are in
transition to modemn free market systems,
organized a conference on “Corporate
Governance Lessons from Transition
Economy Reforms” that also was held
September 24-25. The Law School co-
sponsored the conference, which focused
on the questions of “what, if anything, do
the reform experiences of transition
countries teach about corporate governance
theory generally?”

Here are the other conferences and
symposia to be held at the Law School
during this academic year:

B Children in Crisis: Rethinking
Juvenile Justice. January 28, 2000. “From
the two Chicago boys accused of rape and
murder, to the recent rash of school
shootings, juvenile crime seems like an
ever-present reminder of society’s failures,”
symposium planners say. “The symposium
will examine this timeless issue by
addressing contemporary and traditional
approaches to juvenile crime and the often-
tragic consequences.” Sessions are to deal
with police interviewing techniques, trying
minors as adults, juvenile detention, school
shootings, and careers in the field.
Presented by the Michigan Criminal Law
Society.

m Competing in the 21st Century:
Title IX, Gender Equity, and Athletics.
February 4-5. “Title IX [of the Civil Rights
Act] has spurred much litigation, especially
during the past 10 years,” say organizers of
the symposium, which is presented by the
Michigan Journal of Law Reform. “Female
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athletes have taken their universities to
court to prevent women’s sports from being
cut, or to gain varsity status for women’s
club teams. Surprisingly, the Supreme
Court has yet to consider a case specifically
addressing the issue of gender equity in
athletics. Due to the continuing '
controversy surrounding Title IX and its
current enforcement, there is abundant
room for reform in this area of the law,
making the subject ideally suited to a
Michigan Journal of Law Reform symposium.”

B Private and Public Ordering of
Commercial Transactions. February 11-
12. Presented by the Michigan Law Review
with assistance from Professor Ronald J.
Mann, who will be one of the presenters.
Other speakers are to include commercial
law experts from Harvard, Yale, Columbia,
the University of Chicago and Boalt Hall at
the University of California at Berkley, as
well as University of Michigan Law School
faculty members Mark D. West and James
J. White, °62, and Professor Scott J. Masten
of the University of Michigan School of
Business Administration. Sessions will deal
with Article 2 and the reality of sales
contracts; the role of leverage; and private
ordering without public ordering.

B Identities in the Year 2000 and
Beyond. March 17-19. Presented by the
Michigan Journal of Race & Law, the
symposium “will bring together students,
scholars, practitioners, and activists to
explore the ways in which various
identities are currently recognized in
American legal institutions, to explore the
ways in which conceptions of identity will
evolve, and to evaluate different techniques
for multi-dimensional analysis in the
courtroom and the classroom,” according
to the symposium proposal.

B A Decade of Indian Law —
Rewriting Justice Marshall’s Vision of
Indian Country. March 24. Topics will
cover tribal/state relations, sovereign
immunity legislation, and the potential
impact of international law. Presented by
the Native American Law Students
Association and the Michigan Journal of
Race & Law, with assistance from the
University of Michigan’s Office of
Multi-Ethnic Student Affairs.

Appeals Court:
intervenors can
enter suit

The U.S. Sixth Circuit Court of Appeals
ruled in early August that a coalition of
African American and Hispanic students
may join the University of Michigan in
defense of its admissions policies. The
policies of the Law School and the
undergraduate program are being
challenged in two lawsuits brought by the
Washington, D.C.-based Center for
Individual Rights (CIR). The ruling
overturns an earlier trial court decision
and delays the original August 30, 1999
date to begin trial of the suit against the
Law School until August 28, 2000. CIR
brought the suit in late 1997 to challenge
the use of race as one of many factors that
go into making admissions decisions.

“We welcome the intervenors’
involvement,” Elizabeth Barry, ’88, the
University’s associate vice president and
vice general counsel, said in a statement
released after the decision. “Both the
intervenors and the University are fighting
for the same thing: the preservation of a
diverse student body. This ruling puts
students front and center in the cases and
their point of view is very important to
this debate.”




University honors Israeli jurist,
Law School supporter AHARON BARAK

Joseph Vining, the Harry Burns
Hutchins Collegiate Professor of Law, has
an abiding respect for the work and
dedication of Aharon Barak, president of
the Supreme Court of Israel. So he was
elated when his nomination of the Israeli
jurist to receive an honorary degree from
the University of Michigan was accepted.
And he was happier still to be able to
escort Barak during much of his visit to the
University of Michigan campus last May to
receive his honorary degree as part of
Spring commencement ceremonies.

Barak is well known at the Law School.
He was a visiting professor here each year
from 1990-93, and was scheduled to teach
but was unable to come in 1995, the year
he became president of the Israeli Supreme
Court. He currently is a member of the
advisory board of the Law School’s Center
for International and Comparative Law.
The written citation for the honorary
degree ceremony read:

“A brilliant legal scholar and jurist and
president of the Israeli Supreme Court
since 1995, Aharon Barak is widely
respected for his courage, integrity, and
wisdom in adjudicating some of the most
difficult legal problems the western
democratic tradition has presented.

“Since his appointment as a Supreme
Court justice in 1978, Judge Barak has
widened citizens’ rights of petition and has
helped shape Israels constitutional,
administrative, and commercial laws
through his opinions and scholarship.

“A graduate of the Hebrew University
Law School, Judge Barak joined the
school’ faculty in 1963 and was appointed
dean in 1974. He is a dedicated public
servant, both in his own country and
internationally, respected for his candor
and great personal integrity. Among his
many contributions to international law is
a treaty on bills of exchange created at the
request of the United Nations Commission
on International Trade Law. He also
contributed significantly to the Camp
David Peace Accords while serving as
[srael’s attorney general.

“Judge Barak has published extensively
in both Hebrew and English, including six
books and nearly 100 articles. He is a
frequent and welcome visitor to the United
States, where he teaches seminars in
constitutional law at Michigan’s Law
School, as well as at the law schools of Yale
and Harvard universities. Judge Barak has
fostered cooperation and friendship
between members of the University of

BRIEFS
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Professors Samuel R. Gross and Roderick Hills Jr.
chat with Aharon Barak, president of the Supreme
Court of Israel, during a reception at the Law
School in conjunction with Barak’ receipt of an
honorary degree at the University of Michigan’s
spring commencement in May. At right is Ina
Sandalow, spouse of Professor Terrance Sandalow.

Michigan faculty and Israeli institutions
through his participation in the
international exchange program
Partnership 2000.

“In recognition of his distinguished
scholarship and lasting contributions to
society and to the academy, to relations
between Israel and the University, and to
international peace and understanding, the
University of Michigan is proud to present
to Aharon Barak the honorary degree
Doctor of Laws.”
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New law students aid area agencies:
speakers added to serviee day

John Sloat, joking about the similarities
between his protective goggles and a high-
priced brand of sunglasses, brushed his
cleaning sponge back and forth over the
ceiling of the old house that makes up part
of SOS/Prospect Place in Ypsilanti. The
goggles may not have equaled the allure of
Okley sunglasses, but the satisfaction that
Sloat reaped from helping the family
assistance agency more than compensated.

Sloat and about a dozen other summer
starter law students, accompanied by
Clinical Professor Nick Rine and Mary
Dluzen of the Law School Admissions
Office staff, spent a morning in June
scouring walls, moving and checking toys
and furniture, and helping in other ways to
ready SOS/Prospect Place for its summer
program.

SOS provides services for women and
children in crisis and aids homeless people.
The center was one of four work sites for
the new students during the service day
portion of their orientation to the Law
School. The other sites were:

B Food Gatherers, a “food rescue”
program that collects unused food for
distribution to needy. Students helped with
food sorting, preparation for a fundraising
event, and painting.

B Dawn Farm, a residential treatment
facility for young people with substance
abuse problems, where law student
volunteers worked with residents at
gardening, spring planting, and painting.

B The Ann Arbor Hunger Coalition,
which provides meals to needy people.
Law student volunteers helped clean and
sanitize kitchens of Ann Arbor churches
where the meals are prepared and served.
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The service day program has been part
of summer and fall orientation for several
years. This year, the program added
lunchtime speakers to help acquaint the
incoming students with the legal issues
faced by clients and leaders of the agencies
where the students were doing their
volunteer work. Rine, a member of the
Law Schools clinical faculty, was the
speaker at SOS.

James E. Schaafsma, 89, and Lisa S.
Ruby, 91, both of Legal Services of
Southeastern Michigan, were the speakers,
respectively, at Food Gatherers and at the
Ann Arbor Hunger Coalition.

At Dawn Farm there were three
speakers: Washtenaw County Circuit Court
Judge Archie Brown; the Hon. Elizabeth
Hines, '77, chief judge of the Washtenaw
County District Court; and Sheila Blakney,
chief assistant public defender for
Washtenaw County and president of the
Washtenaw County Bar Association.

Students ended their service day with
an outdoor barbecue dinner on the Law
Quadrangle. The dinner speaker was
Robert Precht, director of the Law School’s
Office of Public Service. Precht related how
then-candidate John F Kennedy, in a brief
wee-hours-of-the-morning talk at the
Michigan Union in 1960, sketched the
ideas that would lead to establishment of
the Peace Corps during Kennedy’s presidency:

Service Day was organized by the
Law Schools Office of Student Services and
Office of Public Service.
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At far left, law students who have
come to SOS/Prospect Place for the
service day portion of their orientation
in June hear SOS/Prospect Place
Children Services Coordinator Terri
Beadlescomb explain how the
Ypsilanti-based agency aids women,
children, and homeless people. Left,
first-year law student John Sloat
reaches high to scrub the ceiling of a
building at SOS/Prospect Place. Other
volunteers cleaned rooms, evaluated
toys, and otherwise helped prepare
SOS for its summer daycare program.
Overall, about 60 students worked at
four sites on service day: SOS/Prospect
Place; Food Gatherers; Dawn Farm;
and the Ann Arbor Hunger Coalition.
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Summer’s midday programs

head outdoors

Images of the Law School’s
architecture often etch
themselves into graduates’
memories as they pursue their
careers. Many of these
memories play off the light of
colored windows and slate
roofs against the reds and
oranges of autumn hardwoods;
others mingle with recollections
of gray winter skies and white
snow, or (read: “hurray!”)
spring flowers.

For some students, however
— “summer starters” and those
who for other reasons attend
classes during the warmest
months — they also may recall
classes held outdoors or
discussions held in the sunny
open-air courtyard bounded by
the first floor hallways of
Hutchins Hall. David Baum,
'89, director of Student
Services, finds the courtyard a
welcome alternative site for the
midday programs he arranges
during the summer months.

This summer, he presented
three lunchtime brown bag
programs in the informal
setting of the courtyard. The

series included: talks in June by

Clinical Assistant Professors
Bridget McCormack and Philip
Frost, the assistant director of
the Law School’s Legal Practice
Program; and in July by
Rebecca Shiemke, an attorney
with Legal Services of
Southeastern Michigan Inc. and
supervisor of the student-run
Family Law Project. In each
program, billed as “The
Anatomy of a ... (fill in the
type of case),” the speaker
outlined the steps and
processes that go into the case.

Together, the speakers analyzed

the workings of a criminal case,

a civil case, and a family law
case.

The three speakers also
showed different approaches to
teaching about their cases:
McCormack, who used a
hypothetical case composed of
pieces of actual cases she had
worked on, explained that she
prefers to use such cases for
teaching purposes; Frost and
Shiemke used actual cases for
their discussions, but did not
reveal names of the companies
and people involved.

McCormack outlined the
processes that make up a
criminal case involving a
defendant accused of selling a
controlled substance; Frost
traced the steps involved in
pursuing a case against a dealer
who charged a manufacturer/
supplier with violating antitrust
laws; Shiemke re-traced the
steps in a case in which a
woman sought a personal
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Summer’ sunny days and warm temperatures offer new venues for Law School
brown bag programs — like this one, where listeners in the Hutchins Hall
interior courtyard listen as Clinical Assistant Professor Philip Frost, assistant
director of the Legal Practice Program, discusses a civil case. Frosts talk was
one of three in the “Anatomy of a . . . Case” series that presented sessions on a
criminal, a civil, and a family law case. Other speakers in the series were
Assistant Clinical Professor Bridget McCormack and Rebecca Shiemke, who
supervises the student-run Family Law Project.

protection order against her
husband, later filed for divorce
from him, and finally rejoined
him. All speakers led students
through their cases step by step
and answered any questions
that arose along the way:.

McCormacks talk, “based
on many cases that I did when
I was a public defender,”
moved from the incident, in
which the defendant was said
to have sold heroin to an
undercover officer, through
arrest, arraignment, pre-trial
discovery, investigation,
motions, hearings, and then the
trial and appeals.

Frost described how a
dealer charged his client, the
manufacturer/supplier, with
fraud and antitrust violation,
and how his client countersued.
Eventually, the case went to
arbitration in New York State,
and the arbitration panel ruled
against the dealer. “They kept
us in suspense for a while,”

Frost said. “We got a decision
in our favor a couple of weeks
later.”

Shiemke explained that her
clinics client, a woman who
brought her children with her
to Ann Arbor when her
husband expected her to join
him in Minnesota, sought a
personal protection order in
Michigan when her husband
tried to locate and contact her.
The case was further complicated
when the husband filed action
from Minnesota for custody of
the children, and later, when
his attorney filed to change
judges when the hearing for
renewal of the PPO was
scheduled. “Its not a typical
case,” she explained. “All our
cases are not like this.” But it
was a good teaching case.

SADIANAS O1
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Unprecedented
recruiting success

adds eight
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® For 140 years, the heart of the University of

Michigan Law School has been its research and teaching faculty. From Thomas Cooley to the
present day, our professors’ blend of scholarly preeminence and classroom distinction has left
Michigan graduates with vivid memories of transforming moments, profound aphorisms,
and compelling personalities. _

® The impulse to grow and renew means the faculty always has its sights on possible
additions. Sometimes proven stars are identified at other law schools and brought “laterally”
to Michigan. Just as often, the academic leaders of tomorrow are identified early and begin
their teaching careers in Ann Arbor.

o This past year, unprecedented success in faculty recruitment has taken the Law
School to a new level of breadth and depth, while maintaining its reputation for unsurpassed
excellence. Fight exceptional legal scholars agreed to join Michigan’s tenured and tenure-
track faculty, the most significant expansion of the faculty in the Law Schools history.

o “By accepting our invitation to join the Michigan faculty, these outstanding
scholars have continued a tradition through which Michigan students are able to study with
the most original and penetrating minds in the legal academy,” Dean Jeffrey S. Lehman, 81,
observed. “What makes this past year so remarkable is the sheer number of individuals who
accepted our offer to teach at Michigan. Our faculty, long considered one of the most
distinguished in the world, is today stronger and more numerous than ever before in

our history.”

o The new professors hold expertise in an extraordinary range of subjects, and their
scholarship has been influential both in this country and overseas. Their fields of study
include tax law, law and economics, legal history, constitutional law, European Union law,
international trade law, and environmental law.

Continued on page 38
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o In the last issue of Law Quadrangle Notes, three of the eight new
Michigan faculty members were profiled (Summer 1999, pp. 31-32):

* Omri Ben-Shahar, an authority on law and
economics, comes to Michigan after several years as a faculty
member at Tel Aviv University:.

* Daniel Halberstam, a former law clerk to

Justice David Souter of the U.S. Supreme Court, is beginning
his teaching career with an emphasis on the

law of the European Union.

« Ellen Katz, also a former law clerk of Justice
Souter, begins her teaching career with an emphasis
on environmental law.

l%uﬂiy

In the following pages, we are pleased to
introduce the other five new additions
to Michigan’s research and teaching faculty.
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REUVEN S. AVI-YONAH

Professor Avi-Yonah's current
research focuses on the
interaction of globalization,
tax competition, and the
welfare state.

Professor Reuven Avi-Yonah comes to Michigan from the
Harvard Law School, where he has been a faculty member since
1994. A specialist in tax law and a former history professor,
Professor Avi-Yonah received his B.A. in history, summa cum laude,
from Hebrew University, and went on to earn both his Ph.D. in
history and his J.D. at Harvard. He has taught history at Boston
College, and last year he was a visiting law professor at the
University of Michigan and at the University of Pennsylvania.

While a student, Professor Avi-Yonah received many honors and
awards, including a Felix Frankfurter Scholarship, an American
Educational Foundation Scholarship, a Lurcy Traveling Fellowship,
the Rectors Prize, and a Rothschild Fellowship. He has practiced
law in New York and Boston, has co-chaired several committees of
the New York State Bar tax section, and has been a member of the
tax section of the New York State Bar’s executive committee.

He has served as a member of the U.S. Income Advisory Board for
Tax Management since 1995.

Professor Avi-Yonah is a versatile linguist. In addition to
English, he is fluent in French, German, and Hebrew, and he has a
reading knowledge of Arabic, Greek, Italian, Latin, Portuguese, and
Spanish. And he is an equally versatile teacher, having offered
courses on taxation, the international aspects of U.S. income
taxation, comparative income taxation, the value added tax, state
and local taxation, corporate taxation, partnership taxation, the
multinational enterprise, and the origins and development of the
corporate form.

Professor Avi-Yonah's current research focuses on the interaction
of globalization, tax competition, and the welfare state; a recent
article analyzes the international taxation of electronic commerce.
His scholarly writing has appeared in many journals, among them
the Tax Law Review, San Diego Law Review, Texas Law Review, Virginia
Tax Review, and Tax Notes International. In addition, he is revising a
treatise on U.S. international taxation and is completing a casebook
on international taxation for Foundation Press.

Professor Blumenthal's research
and teaching interests
concentrate on legal history,
trusts and estates, criminal law,
torts, and evidence.

Professor Susanna Blumenthal will begin her teaching career at
Michigan. She is a legal historian who earned her A.B. in
government, magna cum laude, from Harvard-Radcliffe College.
After a year of graduate study in philosophy, jurisprudence, and
political theory at Oxford, she returned to the United States to
earn her J.D. at the Yale Law School. She is currently completing
her Ph.D. in history at Yale University. Her dissertation examines
“Law and the Modern Mind: The Problem of Consciousness in
American Legal Culture, 1800-1930.”

Professor Blumenthals many academic honors include election to
Phi Beta Kappa, a John Harvard Scholarship, the Elizabeth Agassiz
Award, the Thomas T. Hoopes Prize for her Honors Thesis, a Samuel
Golieb Fellowship, and a recent fellowship from the Pew
Foundation. During law school, she was an editor of the Yale Law
Journal and was submissions editor for the Yale Journal of Law and the
Humanities. She also was a student supervisor within the poverty
clinic at Yale Legal Services, where she developed and participated in
the Education Equity Project, a project that expanded educational
opportunities for young mothers in New Haven.

After law school, Professor Blumenthal clerked for Judge Kimba
Wood in the Southern District of New York. She has also worked
as a summer associate with law firms in New York City and
Washington, D.C., and worked as a legal intern with the Women’s
Rights Project of the American Civil Liberties Union in New York.

Professor Blumenthal’s research and teaching interests
concentrate on legal history, trusts and estates, criminal law, torts,
and evidence. She has published articles in the Chicago-Kent Law
Review and the Journal of the History of the Behavioral Sciences.

She is a member of the Law & Society Association, the American
Society for Legal History, and the American Historical Association.
She recently presented “The Duress of the Delusion: Mental
Capacity and the Rules of Responsibility in Nineteenth-Century
American Law” at the 1999 Annual Meeting of the American

Historical Association. ~
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EVAN H. CAMINKER

Professor Caminker's research
interests include the
intersection of state and
federal powers and the
interplay of lower and

higher courts.

Professor Evan Caminker comes to Michigan from the UCLA
Law School, where he has been a faculty member since 1991.
Professor Caminker is a distinguished scholar of constitutional law
who clerked for Justice William Brennan at the Supreme Court
and for Judge William Norris of the Ninth Circuit. He received his
B.A. in political economy and environmental studies, summa cum
laude, from the University of California at Los Angeles. He received
his J.D. from the Yale Law School.

As an undergraduate student, Professor Caminker earned the
Outstanding Senior Award, the Phi Beta Kappa Top Junior at UCLA
Award, the National Exceptional Student Fellowship Award, and
two debate awards. In law school, he was a senior editor of the
Yale Law Journal and a Coker Fellow, and he was awarded the
Benjamin Scharps Prize for Excellence in Legal Writing.

Professor Caminker practiced law with the Center for Law in the
Public Interest in Los Angeles and with Wilmer, Cutler &
Pickering in Washington, D.C. Last year, he taught constitutional
law as a visiting professor at the University of Michigan Law
School. He has also been a visiting scholar at the University

of Cambridge.

A gifted classroom teacher, Professor Caminker has received the
ACLU Distinguished Professors Award for Civil Liberties
Education. He has taught in the fields of constitutional law, civil
procedure, and federal courts, and he has lectured widely before
audiences ranging from the Los Angeles Chapter of the Federalist
Society to the Free Society of the University of Cambridge.

Professor Caminker’s research interests include the intersection
of state and federal powers and the interplay of lower and higher
courts. He has published articles in Columbia Law Review, Harvard
Journal of Law and Public Policy, Stanford Law Review, The Supreme
Court Review, Texas Law Review, and the Yale Law Journal. His
current work includes an inquiry into the nature of voting on
multi-member courts.
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Professor Howse is a much
sought-after commentator on
broad issues in international law
and public policy.

Professor Robert Howse comes to Michigan from the Faculty of
Law at the University of Toronto, where he has been a faculty
member since 1990. An internationally recognized authority on
international trade law, Professor Howse received his B.A. in
philosophy and political science with high distinction, as well as an
LL.B., with honours, from the University of Toronto. He also holds
an LL.M. from the Harvard Law School and has traveled and studied
Russian in the former Soviet Union. Last year, Professor Howse was
a visiting law professor at the University of Michigan and at Harvard.

Professor Howse’s academic awards include the Thomas
Henderson Wood Scholarship in Philosophy, the Laskin Prize in
Constitutional Law, the Borden and Elliot Prize for Academic
Excellence, the Provosts Award, and a variety of fellowships. While
completing his LL.M., he served as a research assistant to Laurence
Tribe on a project advising the Civic Forum of Czechoslovakia on
constitutional reform, and as a research assistant to Paul Weiler on a
project involving tort law reform and public policy He has also held
a variety of posts with the Canadian Department of External Affairs
and the Canadian Embassy in Belgrade.

Professor Howse is a much sought-after commentator on a broad
range of issues in international law and public policy. His op-ed
pieces have appeared in the Globe and Mail, Toronto Star;, Le Devoir;
and The Financial Post.

His research has concerned a wide range of issues in international
law, and legal and political philosophy, but his emphasis has been on
international trade and related regulatory issues. Professor Howse is
the author, co-author, or editor of five books, including Trade and
Transitions; Economic Union, Social Justice, and Constitutional Reform;
The Regulation of International Trade; Yugoslavia the Former and Future;
and The World Trading System; and he is also the translator of
Alexander Kojeve’s Outline for a Phenomenology of Right. He has
published 30 scholarly articles and book chapters, on topics as
disparate as NAFTA, whistleblowing, industrial policy; food
inspection, income tax harmonization, and ethnic accommodation.
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NINA A. MENDELSON

e

Professor Nina Mendelson begins her teaching career at
Michigan after four years of service as an attorney with the
Department of Justice’s Environment and Natural Resources
Division. An expert in environmental law, she earned her A.B.
in economics, summa cum laude, from Harvard University, and
her J.D. from the Yale Law School. After law school, she clerked 3
for Judge Pierre Leval in the Southern District of New York and Professor Mendelson’s research

for Judge John Walker, '66, on the Second Circuit. and teaching interests include
As an undergraduate, Professor Mendelson was elected to environmental law, legislation,
membership in Phi Beta Kappa during her junior year, and she administrative law, land use and

won the Detur Prize and John Harvard Scholarships for
distinguished academic performance. In law school, she was an
articles editor of the Yale Law Journal, a senior editor of the Yale
Journal of International Law, an Olin Fellow in Law and
Economics, and a research assistant to Paul Kahn.

After clerking, Professor Mendelson practiced law with Heller,
Ehrman, White & McAuliffe of Seattle, where she litigated and
advised clients on environmental, corporate, and land use
matters. While at Heller, Ehrman, she won the Washington
State Bar Association’s Thomas Neville Award for outstanding
pro bono service.

During her tenure at the Justice Department, Professor
Mendelson worked with other federal agencies on
environmental compliance, rulemaking, and the development
of new environmental policy initiatives. She also drafted
environmental legislation proposals and participated in
extensive legislative negotiations. Her work has concentrated
on hazardous waste issues, natural resource damages, and
oil pollution.

Professor Mendelson’s research and teaching interests include
environmental law, legislation, administrative law, land use and
zoning law, and corporations. She is currently completing a
study concerning the liability of corporate shareholders for
. environmental violations.
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zoning law, and corporations.
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Rebecca S. Eisenberg
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Eisenberg, Schneider, ’79,
named to endowed professorships

Thanks to the generosity of two donors,
the Law School this year has established
two new endowed professorships. The
Robert and Barbara Luciano Professorship
in Law and the Chauncey Stillman
Professorship for Ethics, Morality, and the
Practice of Law add to the Law School’s
already impressive roster of named
professorships. Such professorships help to
ensure the Law Schools financial stability
as well as recognize the generosity of
supporters and the accomplishments of
professors who are awarded them. Dean
Jeffrey S. Lehman, '81, expressed the Law
Schools “profound gratitude” for the gifts,
and noted that “the award of an endowed
professorship is the highest form of
recognition that can be bestowed upon a
distinguished faculty member.”

Carl E. Schneider, ’79

Rebecca S. Eisenberg has been named
the Robert and Barbara Luciano Professor
of Law. A member of the Law School
faculty since 1984, she received her law
degree from the University of California,
Berkeley, School of Law, and her bachelors
degree from Stanford University. She
clerked for the Hon. Robert E Peckham,
chief judge for the Northern District of
California, and practiced law in San
Francisco before joining the Law School
faculty.

Eisenberg has published widely and
presented the results of her research at
workshops around the world. Her interests
center on legal protection of intellectual
property, and especially on questions of
technology transfer and the role and
impact of patent rights on the growth of
knowledge and products related to
human genetics.

At the Law School, she has taught
courses in torts and a variety of topics
related to intellectual property.

The Robert and Barbara Luciano
Professorship in Law was established this
year. It honors Robert Lucianos long
association with the Law School as a
member of the Committee of Visitors and
through his chairmanship of Schering-
Plough Corp. He graduated from the Law
School in 1958.

“Its important for alumni to support
and promote the level of educational
excellence that Michigan has achieved,”
Luciano says.

Carl E. Schneider, '79, who also is a
professor of internal medicine at the
University of Michigan Medical School, has
been named to the new Chauncey Stillman
Professorship for Ethics, Morality, and the
Practice of Law. A member of the Law
School faculty since 1981, Schneider
received his A.B. degree from Harvard
College. At the Law School, he was editor
in chief of the Michigan Law Review and
was awarded the Henry M. Bates Memorial
Scholarship. After graduation, he clerked
for the Hon. Carl McGowan of the U.S.



Court of Appeals for the D.C. Circuit, and
then for Justice Potter Stewart of the U.S.
Supreme Court.

Schneider has published widely, mostly
on subjects related to bioethics, law and
medicine, and the relationship among law,
medicine, and bioethics. He has taught
courses on these subjects and on family
law, and has lectured in Japan, Germany,
and England. His most recent book, The
Practice of Autonomy: Patients, Doctors, and
Decisions, published last year by Oxford
Unuversity Press, has received critical
attention and acclaim. His current research
focuses on the relationship between
professional education and the pursuit of a
moral life.

The Stillman Professorship was
established with support from the
Homeland Foundation Incorporated “to
help the society in which we live.” Its goals

are to help students, lawyers, and jurists to:

+ ‘“appreciate the vital relationship
between the particular professional
responsibilities of members of the bar
and more general questions of ethical
and moral responsibility,” and

* “reflect on how they make choices
about the ethical and moral issues that
arise in their professional lives.”

“We have put ethics as a primary
funding goal, and this program is a very
worthwhile cause in keeping with what we
are trying to accomplish,” according to
Homeland Foundation President E. Lisk
Wyckoff, '60, a partner at Kramer, Levin,
Haftalis & Frankel in New York City. The
chair is named for the founder of the
Homeland Foundation.

The University of Michigan Board of
Regents approved the professorships and
appointments in July.
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Chinkin joins ranks of
Affiliated Overseas Faculty

Christine M. Chinkin, professor in
international law at the London School of
Economics and Political Science, University
of London, joins the ranks of the Law
Schools Affiliated Overseas Faculty this fall.
Chinkin this year is teaching a seminar on
international dispute resolution and co-
teaching a seminar on women’s human
rights with Elizabeth A. Long Professor of
Law Catharine A. MacKinnon.

The Affiliated Overseas Faculty program
establishes and maintains longstanding
relationships between the Law School and
highly regarded overseas-based scholars
and overseas institutions. The other
Affiliated Overseas Faculty are Christopher
McCrudden, professor of human rights and
a reader in law at Oxford University and a
fellow at Lincoln College, Oxford; and
Bruno Simma, professor and dean of the
law faculty at the University of Munich.

Chinkin is the Law Schools L. Bates Lea
Visiting Professor of Law. Established in
1993 in honor of L. Bates Lea, 49, the
retired vice president and general counsel
of Amoco, the professorship promotes “the
establishment of long-term relationships
with the University of Michigan Law
School and its peer institutions abroad.”

Chinkin received her LL.B. from the
University of London with first class
honors, has LL.M. degrees from the
University of London and Yale University,
and a Ph.D. from the University of Sydney.
She has held academic positions at the
universities of Oxford, London, New York
Law School, the National University of
Singapore, and the University of Sydney.

She has published widely on issues of
international law. Among her books are
Halsbury’s Laws of Australia, Title on Foreign
Relations, and Third Parties in International
Law. She is co-author of Dispute Resolution
in Australia, and the American Journal of
International Law published her award-
winning Feminist Approaches to International

Law. Forthcoming is a monograph with
Hilary Charlesworth, the “Boundaries of
International Law: A Feminist Analysis.”
Chinkin is a member of the board of
editors of the American Journal of
International Law, a consultant on
international law to the Asian Development
Bank, and on gender to the Commonwealth
Secretariat, a member of the Board of
Interights, and has advised many non-
governmental organizations on human
rights issues.
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Heller, Hills, and Mann named full professors
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Roderick M. Hills Jr.

The University of Michigan Board of
Regents has awarded the title of full
professor with tenure to three Law School
faculty members: Michael A. Heller,
Roderick M. Hills Jr., and Ronald J. Mann.
The regents approved the titles in June.

Michael A. Heller, who joined the Law
School faculty in 1994, holds a J.D. with
distinction from Stanford University and an
AB. cum laude from Harvard University. He
clerked for the Hon. James R. Browning of
the U.S. Court of Appeals for the Ninth
Circuit. Before joining the faculty, he served
as legal and policy consultant and deputy
task manager for The World Bank.

Each year since 1995 Heller has led the
fall portion of the Law School’s
International Law Workshop, a series of
lectures by visiting experts on “hot topics”
in the field of international law. In 1996 he
received the L. Hart Wright Award for
Excellence in Teaching, an annual award
that goes to the faculty member receiving
the highest number of votes from law
students.

Heller’s research interests focus on the
field of property, in which he has offered
new insights into how the fragmentation of
property rights may affect the ability to use
or convey them. He has used the word
“anticommons” to describe the
phenomenon. He also recently co-authored
an article with Professor James E. Krier that
reconceptualizes the law of “takings.”

Heller teaches Property and International
Law, and seminars that bridge the fields,
like “From Marx to Markets.”

Roderick M. Hills Jr. earned his law
degree at Yale Law School and his
bachelors degree summa cum laude in
history from Yale University. He joined the
Law School faculty in 1994.

After earning his J.D., Hills clerked for
the Hon. Patrick J. Higginbotham of the
U.S. Court of Appeals for the Fifth Circuit.
He also taught at the University of
Colorado Law School and practiced as an
associate attorney with the law office of
Jean Dubofsky in Boulder.



Hills, a constitutional law specialist,
often has focused in his writings on
“cooperative federalism” and the
relationship between the federal government
and state and local governments. He argues
that state autonomy should be seen in
functional terms that promote efficiency
rather than in conventional terms of “dual
sovereignty.” In his pro bono activity, Hills
has drafted amicus briefs to the U.S.
Supreme Court in three cases: Romer v.
Evans, Anderson v. Roe, and American
Manufacturers Mutual Insurance Co. v.
Sullivan.

Hills teaches Constitutional Law, Land-
Use Planning & Regulation, Local
Government Law, and Education Law.

Ronald J. Mann, who joined the Law
School faculty in 1997, earned his law
degree magna cum laude at the University of
Texas and his bachelors degree magna cum
laude in history from Rice University. He
clerked for the Hon. Joseph T. Sneed of the
U.S. Court of Appeals for the Ninth Circuit
and then for the Hon. Lewis E Powell Jr. of
the U.S. Supreme Court. He has practiced
law in Houston, served as assistant to the
Solicitor General in the U.S. Department of
Justice, and taught law at Washington
University School of Law.

Manns journal articles on secured debt
have drawn significant attention, and he
also has written on payment systems and
bankruptcy theory. His casebook, Payment
Systems and Other Financial Transactions,
was published by Aspen this year.

At the Law School, Mann has organized
the weekly Fawley Lectures, in which
faculty present preliminary versions of
research reports, writings, and other works
in progress and receive feedback from
colleagues.

Professor Mann teaches Real Estate
Transactions, Copyright, and Payment
Systems.

FAcuLTy

Fox new director of
Center for International and Comparative Law

Merritt B. Fox

Professor Merritt B. Fox, a member of the Law School
faculty since 1988, has been named director of the Law
School’s Center for International and Comparative Law. Fox
began his new duties in July after returning from teaching
at Peking University at Beijing.

“I'm delighted to have someone of the intellectual
breadth and caliber of Merritt Fox to head the center,” said
Dean Jeffrey S. Lehman, ‘81, who announced the
appointment in July. “He brings a depth of experience to
the center that will help it to continue its significant role
within the Law School and beyond.”

Fox, who earned his J.D. at Yale Law School and his
Ph.D. in economics from Yale University, focuses his
academic work in the areas of international law, corporate
and securities law, and law and economics. He is the author
of Finance and Industrial Performance in a Dynamic Economy
and (with H. Lasswell) The Signature of Power: Buildings,
Communications, and Policy.

He has taught at Yale University, Fordham Law School,
and Indiana University Law School. He practiced with
Cleary, Gottlieb, Steen & Hamilton in New York City.

In addition to maintaining the centers role as an
“umbrella” for the Law Schools internationally-oriented
courses and activities, Fox said that he hopes to use the
center to encourage and expand contacts between faculty
members here and their counterparts overseas.

“What I'm particularly interested in is facilitating
interchange between members of our faculty from all kinds
of orientations and their counterparts abroad,” he said.
“Eighty-five percent of our faculty never teach a course that
has the word ‘international’ in it — their specialties relate to
substantive or procedural areas of U.S. law.

“The issues they deal with, however, have much in
common with issues in foreign legal systems as well.

Our faculty thus have a lot to say to, and a lot to learn
from, their counterparts in other countries who share the
same interests. I would like to encourage more contact of
this kind.”

The Center for International and Comparative Law is the
Law Schools “institutional focal point for visiting foreign
faculty as well as members of the permanent faculty and
students with interests in international law, including
international economic law and foreign and comparative
law,” according to a description that accompanied the
center’s formal opening in 1998. “The center reflects the
Schools longstanding commitment and proud history in
these fields.” Fox replaces Professor of Law José Alvarez as
the director of the center.
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CALC veteran Melissa Breger, 94, back on familiar turf

Melissa Breger, '94

“There is a tremendous need for
well-trained lawyers in child
advocacy. It is a field that is

desperate for exceptional,
enthusiastic attorneys who are
dedicated to the public sector.”

]
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Melissa Breger, ‘94, hit the
ground running when she
returned to the Law School as a
clinical assistant professor last
spring. She stepped up to fill
the annual need that occurs
when students in the Child
Advocacy Law Clinic (CALC)
leave for the summer but their
cases continue. She also was an
integral part of this year’s
training of summer fellows for
child advocacy summer
internshhips and supervised
two interns who spent their
summer working at CALC.
(The training program is the
subject of a story on page 29.)

Breger felt right at home.
She had worked in CALC as a
third-year law student, and had
become convinced of the need
to educate and prepare students
for work in the child advocacy
field. She also taught Legal
Writing and Advocacy for two
years while she was a law
student. At the time those
introductory skills courses were
taught by upper-level law
students; it was in 1996 that
the Law School established its
formal Legal Practice Program,
which uses full-time faculty to
teach these and other skills in a
two-term course that is required
of all first-year students.

“I attended Michigan in
order to join the Child
Advocacy Clinic,” Breger
explained of her decision to
attend the Law School. “And
while in the clinic T always
envisioned returning here to
teach it.”

Why?

“Because child advocacy is
so important to me. Teaching
future lawyers holds the most
promise for effectively changing
this area of the law.”

“There is a tremendous need
for well-trained lawyers in child
advocacy,” she said. “It is a field
that is desperate for exceptional,
enthusiastic attorneys who are
dedicated to the public sector.”

Breger earned her bachelors
degree in psychology summa
cum laude from the University
of llinois and attended a legal
writing program at Harvard
University before enrolling at
the Law School. After earning
her law degree, she briefly
worked as a volunteer attorney
with Lawyers for Children in
New York City before joining
the Legal Services Department
of St. Joseph Services for
Children & Families in
Brooklyn and then the Family
Court Bureau of the Legal Aid
Society of Nassau County. She
came to the Law School after
serving three years as a staff
attorney with the Juvenile
Rights Division of the Legal Aid
Society in Brooklyn.

While practicing in
Brooklyn, Breger supervised
NYU School of Law students
enrolled in the Juvenile Justice
Clinic. She served as a
volunteer high school teacher in
New York City for the New
York Civil Rights Coalition and
as a guest lecturer through the
community outreach law
program of the Association of
the Bar of the City of New York
As a member of the New York
County Lawyers Association,
she volunteered for the Monday
Night Law Project, which
provided pro bono legal services,
and served on the association’s
committees of Family Court
and Child Welfare and Law-
Related Education.



Legal Practice Program welcomes
three new faculty members

Few courses touch law
students the way that the Legal
Practice Program does. Every
first-year law student must take
the course, and every student
must pass it in order to
graduate. The skills that Legal
Practice students learn — how
to write legal documents,
advocacy communications,
client letters, and to learn and
hone courtroom oral argument
abilities — in many ways are the
mirrors that reflect their later
competence or specialization in
the variety of areas that a career
in the law offers.

This year, three professors
have joined the ranks of the
Law School’s Legal Practice
Program faculty: Julie Potts
Close, '96; William Lewis
Cooper, '72; and Gloria Kay
Miller, '94. Each combines the
blend of practical and
professional experience that
makes the Legal Practice course
the foundation for so many
accomplishments during Law
School study and after
graduation.

“T'm very excited about
Julie, Bill, and Glorias decisions
to join the Law School’s
teaching ranks,” said Grace
Tonner, director of the Legal
Practice Program. “Their
enthusiasm, experience, and
energy are great assets to our
program. Our students and the
Law School will reap the
rewards of having them here.”

Close, who served as a
Writing and Advocacy junior
nstructor while earning her

J.D. cum laude, earned her
bachelors degree in economics
and history at Northwestern
University. The writing and
advocacy program in which she
taught assigned upper-level
students as legal writing and
oral advocacy teachers for
lower-level students; it was the
predecessor to the current
Legal Practice Program, which
began in 1996 and uses

Julie Potts Close

fulltime clinical assistant
professors as teachers.

Before joining the Legal
Practice Program faculty, Close
was a litigation associate with
Miller, Canfield, Paddock and
Stone, PLC, in Ann Arbor,
where she focused on litigation
involving constitutional law,
product defamation, securities,
antitrust, breach of contract,
and Freedom of Information
Act issues. She also worked on
appellate cases and was a
member of the firm’s
mentoring committee, which
was charged with developing
and implementing a mentoring
program for junior associates.
Close has been a litigation
associate with Jenner & Block
in Chicago, as well.

Cooper comes to the Law
School from a position as head
of research and instructional
services and adjunct professor
of legal skills at the College of

FAcviLTY

William and Mary. He also has
been a reference librarian and
instructor of legal research and
writing at the University of
Toledo College of Law. He has
been a participating principle
with Dykema Gossett in
Detroit, where he was
responsible for attorney
research services, and an
associate attorney with Miller,

Continued on page 48

Gloria Kay Miller
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Continued from page 47

Canfield, Paddock & Stone in
Detroit, where he specialized in
antitrust issues and inter-
governmental relations.
Cooper earned a J.D. cum laude.
He also earned a masters in
library and information science
at the University of Michigan.
His bachelors in English is
from Dartmouth College.
Miller was symposium
editor for the Journal of Law
Reform and won the Health
Law Award and a Writing and
Advocacy Merit Certificate on
the way to earning her J.D. cum
laude from the University of
Michigan Law School. She also
holds bachelors and master’s
degrees from Johns Hopkins
University, where she was
Phi Beta Kappa, a Beneficial
Hodson Trust Scholar, and the
recipient of the Hammerman
Award for academic excellence
and outstanding scholarship.
Miller has been a litigation
associate with Dickinson,
Wright, Moon, Van Dusen &
Freeman in Detroit and a pre-
hearing attorney in the research
division of the State of

Michigan Court of Appeals. She

comes to the Law School after
teaching legal research and
writing at Wayne State
University Law School.

ACTIVITIES

Edward H. Cooper, the
Thomas M. Cooley Professor of
Law, served as reporter for the
Civil Rules Advisory
Committee in drafting the
“Report on Mass Tort
Litigation” in 1999.

Professor Richard D.
Friedman presented
commentary at a symposium at
Michigan State University on
The Constitution in World
War II in November, and in
October presented the paper
“The Emergence of
Confrontation and Hearsay” at
the annual meeting of the
American Society for Legal
History. Last fall he testified
before the Advisory Committee
on the Federal Rules of
Evidence. He also has
continued as general editor of
The New Wigmore and worked
on a volume of the treatise on
hearsay.

Samuel R. Gross, the
Thomas and Mabel Long
Professor of Law, discussed

Kentucky’s “Racial Justice Act”
as speaker for the Kentucky Bar
Association meeting in
Louisville in June. Earlier this
year, he presented a paper on
erroneous convictions in capital
cases for a faculty workshop at
the University of Texas at
Austin, and teamed with
Kirkland and Ellis Professor of
Law Phoebe Ellsworth to
present a paper on attitudes
toward the death penalty for a
Vanderbilt University School of
Law faculty workshop.

Yale Kamisar, the Clarence
Darrow Distinguished
University Professor of Law,
was presented with the
Distinguished Alumnus Award
by the New York University
Alumni Association in June.
Kamisar received his
undergraduate degree from
New York University in 1950.
The award says: “Your
extensive writings on criminal
law, the administration of
criminal justice, and the

‘politics of crime’ have
contributed significantly to the
law and the legal profession.
Through your publications and
research on euthanasia, you
have influenced the lives of all
Americans. As one of the
nation’s most outstanding law
professors, you have indeed
shaped the future for all of us.”

Clinical Assistant Professor
Rochelle Lento, director of the
Legal Assistance for Urban
Communities Clinic, is a
member of the Chamber of
Commerce Leadership Detroit
XXI 1999-2000 Class and the
governing board of the
American Bar Association
Forum on Affordable Housing
and Community Development
Law. In July, she will begin
participation in the Program for
Senior Executives in State and
Local Government at the JFK
School of Government at
Harvard.

Clinical Assistant Professor
Andrea D. Lyon focused on

The 9th Edition —

The 9th edition of Modern Criminal Procedure is out (West Publishing,
1999), and authors Yale Kamisar, Wayne R. LaFave, Jerold H. Israel, and
Nancy King, ‘87, note that it is 40 pages shorter than its predecessor, even
though it integrates into its pages “numerous legislative changes and lower
court rulings, and much significant law review commentary” that has
occurred since the 8th edition was concluded. Still, they say, “this is still (and
we have ‘probable cause’ to believe always will be) a big book.” Sharp
readers quickly will notice the addition of Kings name to the names of the
three authors whose names have become nearly synonymous with the
casebook. “We are delighted that Nancy J. King has agreed to join us in this
venture,” Kamisar, LaFave, and Israel write. “We greatly appreciate the
important contributions she has made to this edition.” Kamisar especially has
praised her chapter on sentencing and her streamlining of the chapter on
habeus corpus. King, who was a visiting professor at the Law School in fall
1998, is a professor of law and associate dean for research and faculty
development at Vanderbilt University Law School. She also is helping Israel
write a multi-volume treatise on criminal procedure. Kamisar is Clarence
Darrow Distinguished University Professor of Law at the Law School;

LaFave is professor emeritus in the College of Law and Center for Advanced
Study at the University of Illinois; and Israel is Alene and Allan E Smith

Professor of Law Emeritus at the Law School and Ed Rood Eminent Scholar
in Trial Advocacy and Procedure at the University of Florida College of Law.
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the topic “How to Try a
Confession Case” while
conducting the annual training
seminar in June for the Maine
Association of Criminal
Defense Lawyers in Portland.
During the winter she
presented continuing legal
education training sessions for
the Oklahoma Association of
Criminal Defense Lawyers in
Oklahoma City, the Florida
Association of Criminal
Defense Lawyers in West Palm
Beach, the Georgia Association
of Criminal Defense Lawyers in
Atlanta, and the State Appellate
Defender’s annual trial training
in Chicago.

Professor Deborah C.
Malamud was a panelist in the
discussion of interdisciplinary
labor law research at the annual
meeting of the Law and Society
Association in May in Chicago.
In April, she conducted a
faculty workshop at the
University of Arizona Law
School on the question “Are the
Middle Classes Still Middle
Class When They're Poor?”;
and in March she discussed her
“Reflections on Affirmative
Action in South Africa” at the
International Transformative
Labor Law Conference in Cape
Town. In January, she spoke on
class and labor organizing at
the Association of American
Law Schools’ annual meeting
and also lectured on affirmative
action at Albion College.

Professor Ronald J. Mann
was elected a member of the
American Law Institute in May.

Christopher McCrudden,
a member of the Law School’s
Affiliated Overseas Faculty, has
been serving as specialist
advisor to the British House of
Commons’ Northern Ireland
Affairs Committee. This
summer he was named
professor of human rights at
Oxford.

In his role as court-
appointed independent expert
to the U.S. District Court for
the Eastern District of
Michigan, Professor Richard H.
Pildes provided a formal report
and testimony on Voting Act
challenges to reorganization of
Michigan’ system of elected
criminal trial court judges.

Assistant Professor Adam C.
Pritchard delivered lectures on
constitutional amendment and
civil forfeiture at the Public
Choice Outreach Conference at
George Mason University in
May. In April he presented a
paper on monitoring by
directors who hold multiple
directorships at the Law and
Economics Workshop at
Vanderbilt University School of
Law and last fall presented a
paper on exchange monitoring
of securities fraud for the
University of Michigan Law
School’s Law and Economics
Workshop.

Professor Mathias W.
Reimann, LL. M. '83, spoke on
“Learning from the American
University Model” at the
University of Kaiserslautern
in Germany in May and on
“International Law and
Comparative Law” at the annual
meeting of the American
Society of International Law in
Washington, D.C., in March.

Carl E. Schneider, *79, the
Stillman Professor of Law,
presented the paper “Married
Life and Marital Wealth,” in

April at the Eighth Gallivan
Conference on Real Property
Law at the University of
Connecticut. Early in 1999 he
presented a paper at Wake
Forest University Law School
on “Mandatory Autonomy:
Must Patients Make Their Own
Medical Decisions?”

Affiliated Overseas Faculty
member Bruno Simma earlier
this year was named co-agent
and counsel for Germany in a
case against the United States
before the International Court
of Justice that raises questions
under the Vienna Convention
on Consular Relations when
one country arrests and tries
the citizens of another country.
Professor Richard H. Pildes is
of counsel in the case, and
Professor Roderick M. Hills
also is participating.

Eric Stein, the Hessel E.
Yntema Professor Emeritus of
Law, spoke on “Europe
Without ‘A People™ at the Sixth
Biennial International
Convention of the European
Communities Studies
Association in Pittsburgh
in June.

Lawrence W. Waggoner, ‘63,
Lewis M. Simes Professor of
Law, was a panelist in the
program on techniques for the
interpretation of statutes,
contracts, and donative
transfers at the Association of
American Law Schools
convention in January. He also
has attended many drafting
meetings on uniform acts and
restaterments.

Hart Wright Professor of
Law James Boyd White in

—
|
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June presented the Harrow
Lecture on Law and Literature
at University College, London;
in April he delivered the Bell
Lecture on Law at Wooster
College, and in March
presented the plenary address
to the Working Group in Law,
Humanities, and Culture at
Wake Forest College in
Winston-Salem, North
Carolina.

James J. White, '62, the
Robert A. Sullivan Professor of
Law, presented a lecture on
“Changes to Article 9” to the
South Carolina Commercial
Lawyers in April; in March he
addressed the South Carolina
Bank Lawyers on “Politics of
the ALI and the National
Conference of Commissioners”
and spoke on contract law at
the Commercial Law
Symposium at Wayne State
University Law School.

Professor Chistina B.
Whitman, '74, spoke on
behalf of the Supreme Court
Bar resolution as a memorial
for Justice Powell in May. She
also has accepted a second
two-year term as the Law
Schools associate dean for
academic affairs.
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Visiting

faculty -

reflections of the many sides of legal careers

Students at the Law
School learn from
many sources —
casebooks, textbooks,
and library holdings;
each other, guest
speakers and other
experts; the expertise
and experience that
faculty members share
— and from a rich
variety of visiting
faculty members
whose diversity of
experiences,
viewpoints, and
approaches add
significantly to the
educational resources
that students
encounter at the Law
School.

The Law School is
reaching out widely to
bring to students the
talents of many
practitioners, teachers,
and other legal
specialists. Here, meet
those who are teaching
as visiting professors
throughout the 1999-
2000 academic year or
in the current fall
term. The listing is
accurate at deadline
time but may be
subject to change.

Academic Year
1999-2000

John S. Beckerman is
teaching Advanced Civil
Procedure in the fall
term and Enterprise
Organization in the
winter term. A winner
of the L. Hart Wright
Award for exceptional
teaching last year as a
visiting professor,
Beckerman has a
doctorate in history
from the University of
London and a J.D. from
Yale Law School. He
clerked for the Hon.
José A. Cabranes of the
U.S. District Court of
Connecticut. He has
taught at Yale Law

School, Rutgers, Camden,

and Benjamin Cardozo
Law School, and
practiced as a litigator in
New York City. His
article, “Let the Money
Do the Monitoring;
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How Institutional
Investors Can Reduce
Agency Costs in Securities
Class Actions,” which
appeared in the Yale Law
Journal, provided the
basis for the “lead
plaintiff” provision in
the Private Securities
Litigation Reform Act

of 1995.

Laurence D. Connor, 65,
is a senior litigation
partner at Dykema
Gossett in Detroit,
where he specializes in
complex business and
tort litigation, trials,
appeals, and alternative
dispute resolution. He is
chairman of the
Michigan State Bar
section on alternative
dispute resolution. At
the Law School, he is
teaching Mediating
Legal Disputes in the fall
term and Alternative
Dispute Resolution in
the winter term.

Martha M. Ertman
earned her J.D. from
Northwestern University
School of Law and
clerked in the U.S.
District Court for the
Eastern District of
Louisiana. She has
practiced commercial
litigation in Denver and
Seattle and has
published a number of
journal articles on the
legal regulation of
intimate relationships.
In 1998, in the article

“Commercializing
Marriage,” which
appeared in the Texas
Law Review, she
recommended that
UCC Article 9 rules
governing debtor/
creditor relations be
imported into family
law. She has taught
since 1994 at the
University of Denver
College of Law, where
she is an assistant
professor. She is teaching
Secured Transactions
during the fall term and
Commercial Transactions
during the winter term.

Joan L. Larsen is
teaching Criminal
Procedure: Bail to Post
Conviction Review in
the fall term and
Introduction to
Constitutional Law
during the winter term.
A graduate of
Northwestern University
School of Law, she
clerked for Judge David
B. Sentelle of the U.S.
Court of Appeals for the
District of Columbia
and then for Justice
Antonin Scalia of the
U.S. Supreme Court.
She has practiced with
Sidley & Austin and
taught at Northwestern
University School of
Law.

Takashi Maruta, LL. M.
‘81, earned his Ph.D.
from Kwansei Gakuin
University in
Nishinomiya, Japan,
where he now is a
professor of law. He is
teaching Individual
Rights in Japan during
the fall term and
Japanese Legal
Documents during the
winter term. He was a
visiting professor at the
Law School in 1993-94,
and also has been a
visiting law professor at
the University of Hawaii
and at the University of
Sussex, England. He is a
member of the editorial
boards of Contemporary
Issues in Law in Great
Britain and Law & Policy
at the School of Law at
the State University of
New York at Buffalo.



Roberta J. Morris is
teaching Advanced
Topics in Patent Law in
the fall term and Patent
Law in the winter term.
A frequent visitor at the
Law School, she earned
her J.D. from Harvard
Law School and her
Ph.D. in physics from
Columbia University.
She has practiced at
White & Case and Fish
& Naeve, a patent law
firm, and served as
assistant general counsel
for Mt. Sinai Medical
Center in New York.

Cyril Moscow, '57, the
co-author of textbooks
on Michigan corporate
law and securities
regulation, practices
corporate and securities
law as a partner with

Honigman, Miller,
Schwartz & Cohn in
Detroit. He is teaching
Business Planning
during the fall term and
Advanced Problems in
Corporate Law in the
winter term.

Julie A. Nice earned her
J.D. from Northwestern
University School of
Law and is lead author
of Poverty Law: Theory
and Practice (West,
1997). She is Hughes
Research Professor at the
University of Denver
College of Law, where
she has taught since
1991 and received the
Professor of Year for
Teaching Excellence
award four times. She
has practiced with the
Legal Assistance
Foundation of Chicago
and taught for two years
as a fellow in
Northwestern’ legal
clinic. At the Law
School, she is teaching
Introduction to
Constitutional Law
during the fall term and
Civil Procedure during
the winter term.

Fall Term 1999

Hanoch Dagan earned
his J.S.D. in law from
Yale Law School after
receiving his law degree
from Tel Aviv University,
where he now is a
professor of law. He has
practiced law in Israel.
His recent book, Unjust
Enrichment: A Study of
Private Law and Public
Values, appeared in the
Cambridge University
Press series of studies in
international and
comparative law. He also
has published many
articles on private law
theory, takings law,
distributive justice, and
property theory. This fall
he is teaching American
Legal Theory.

Nora V. Demleitner
earned her J.D. from
Yale Law School and her
LL.M. from Georgetown
University Law Center.
She clerked for the Hon.
Samuel A. Alito Jr. of
the U.S. Court of
Appeals for the Third
Circuit. An editor of the
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Federal Sentencing
Reporter, she is a
professor of law at

St. Mary’s University
School of Law in San
Antonio. She is teaching
Criminal Law.

Paula L. Ettelbrick is

teaching Sexuality and
the Law. She is director
of public policy for the
National Center for
Lesbian Rights. She has
taught at the Law
School previously and
has practiced as an
associate with Miller
Canfield Paddock &
Stone.

Timothy L. Fort is
teaching Legal
Profession and Legal
Ethics. An assistant
professor of business
ethics and business law
at the University of
Michigan School of
Business Administration,
he earned his J.D. and
Ph.D. from Northwestern
University. Named the
outstanding untenured
business law professor
in the United States in
1998, he has published
extensively in law
reviews and business
ethics journals.

William R. Jentes, 56,
IS a senior partner at
Kirkland & Ellis in
Chicago. A frequent
visitor at the Law
School, he also has
lectured at the
University of Chicago
Law School and for the

Continued on page 52
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American, Federal,
Texas, Illinois, and
Chicago bar associations.
He is teaching Complex
Litigation.

Mark J. Loewenstein is
teaching Enterprise
Organization. A
professor at the
University of Colorado
School of Law, he
earned his J.D. from the
University of Illinois. He
has been a French
Government Fellow at
the Universite de Caen
in France and a
Fulbright scholar and
visiting professor of law
at Hokkaido University,
Sapporo, Japan. He is a
member of the
Securities Board of the
State of Colorado and
has practiced with
Altheimer & Gray in
Chicago. He is teaching
Enterprise Organization.

PHOTO BY BOB KALMBACH

Jeffrey H. Miro, 67, a
frequent visitor to the
law school, is teaching
Federal Income Tax
Relating to Real Estate.
He is chairman of Miro,
Wiener & Kramer,
Bloomfield Hills.

Lynda J. Oswald, ‘86, a
professor in the business
law group at the
University of Michigan
School of Business
Administration, earned
her law degree in a joint
J.D./M.B.A. program at
the University of
Michigan. She served on
the editorial board of
the Michigan Law Review
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while a law student, and
afterward clerked for the
Hon. Cornelia Kennedy,
'47, of the U.S. Sixth
Circuit. She has
practiced with a large
firm and taught at the
University of Florida
Law School. She was a
visiting scholar at China
University of Political
Science and Law in
Beijing and at Lviv State
University in Lviy,
Ukraine. Her research
focuses on property and
environmental law
issues. She is teaching
Environmental Law and
Real Property.

Kenneth W. Simons,
'78, clerked for the Hon.
Thurgood Marshall of
the U.S. Supreme Court.
He also clerked for the
Hon. James Oakes of
the U.S. Court of
Appeals for the Second
Circuit and practiced
with Goodwin, Procter
& Hoar in Boston. He
has taught at the Boston
University School of
Law since 1982 and his
articles have appeared in
many journals, among
them the Boston
University Law Review,
Columbia Law Review,
Cornell Law Review, and
the UCLA Law Review.
He is teaching Torts.

Michel Waelbroeck is
teaching European
Community Law. He has
been a visiting professor
at the Law School
previously, and is with
Liedekerke Wolters
Walebroeck and
Kirkpatrick in Brussels.

Affiliated
Overseas Faculty

Christine Chinkin,
professor of international
law at the London
School of Economics, is
L. Bates Lee Visiting
Professor and a member
of the Law Schools
Affiliated Overseas
Faculty (see story on
page 43). During the fall
term, she is teaching
International Dispute
Resolution and co-
teaching Women’s
Human Rights with
Elizabeth A. Long
Professor of Law
Catharine A.
MacKinnon.

Christopher McCrudden
is professor of human
rights (his essay on
human rights appears
on page 16) and a
reader in law at Oxford
University and a fellow
of Lincoln College,
Oxford. He is the
United Kingdom’s
representative on the
European Commission’s
group of lawyers
advising on women’s
equality issues, and is a

specialist advisor to the
House of Commons’
Northern Ireland Affairs
Committee. He is
teaching a seminar on
Comparative Human
Rights Law during the
fall term.

Bruno Simma is
professor and dean of
the School of Law at the
University of Munich
and an expert for
conflict prevention
activities of the UN
Secretary General. He is
co-teaching International
Law with Professor
Michael Heller during
the fall term and a
second course during
the winter term. (His
essay on human rights
appears on page 20.)



U.S. Supreme Court
draws on faculty member’s work

There are few higher compliments to a
law professor than having his work play a
significant role in the decision making of
the U.S. Supreme Court. Professor
Richard D. Friedman was pleased when
the Court handed down a decision that
reflected his work on the Confrontation
Clause — and, indeed, the contents of the
brief that he had co-written in the case.

At least four other faculty members
also played roles in Supreme Court
decision in the most recent term; these
will be discussed in the spring issue of
Law Quadrangle Notes.

To Friedman, the Sixth Amendment to
the Constitution guarantees a criminal
defendant the right to “be confronted with
the witnesses against him.” He has been
spending a great deal of energy addressing
one fundamental question: To what extent
does the Confrontation Clause bar a
prosecutor from presenting evidence in
court of what a person has said out of
court? “The Supreme Court has
interpreted the clause as virtually a
constitutionalization of the law of
hearsay,” Friedman says, “and the result is
amess. It yields doctrine that is complex
and bizarre and that often obscures rather
than highlights the great principle behind
the clause.”

That principle, Friedman says, may be
gleaned by examining the language of the
clause. “The clause doesn't speak in terms
of hearsay, or of hearsay exceptions, or of
the reliability of evidence,” he points out.
‘It says that the accused has a right to
confront the witnesses against him. It
doesn't apply to all hearsay declarants —
only ‘witnesses’ — but as to those it sets
up a categorical rule.”

Of course, the key question is what
out-of-court declarants should be deemed
“witnesses.” “I think history casts a helpful
light here,” says Friedman. “In medieval
times, and in early Continental systems,
accusers often gave their evidence outside
the presence of the accused. One of the

great glories of the English system was the
recognition that this was an improper way
of giving testimony, and this principle was
well established by the middle of the

17th century. In short, a witness is a
person who makes a statement
understood at the time to be creating
evidence for a possible prosecution.

In Lilly v. Virginia, 119 S. Ct. 1887
(1999), the Supreme Court recently took
a significant step moving confrontation
doctrine toward the position Friedman
has advocated. The case presented a
simple, classic situation. Benjamin and
Mark Lilly and a friend had gone on a
two-day spree of robbery, drug and
alcohol use, and car theft that eventually
left one man dead from multiple, close-
range gunshots. Mark Lilly told police
that his brother was the triggerman, but at
Benjamin’ trial Mark exercised his Fifth
Amendment right not to testify and so
was deemed to be unavailable for cross
examination. Benjamin Lilly was
convicted of murder and other crimes and
sentenced to death. He turned to the U.S.
Supreme Court after losing his appeal in
the Virginia Supreme Court.

Friedman was one of the authors of an
amicus brief filed in support of Lilly by the
American Civil Liberties Union in the
Supreme Court. (An edited version of the
brief begins on page 90). The Court
unanimously agreed that the decision of
the Virginia Supreme Court had to be
reversed, but it was badly fragmented as
to the reasons. There was no majority
opinion on the crucial issues. Although
the plurality opinion did not purport to
reevaluate confrontation doctrine,
Friedman took heart from a passage
emphasizing that the statements made by
Mark Lilly “were obviously obtained for
the purpose of creating evidence that
would be useful at a future trial.”

Perhaps even more significant was the
concurring opinion of Justice Stephen
Breyer, a member of the plurality. Breyer
wrote separately “to point out that the fact
that we do not reevaluate the link

FACULTITY

(between hearsay and confrontation
doctrine) in this case does not end the
matter. It may leave the question open for
another day.” Breyer’s opinion relied
heavily on the ACLU amicus brief and
cited an article by Friedman, “Confrontation:
The Search for Basic Principles,”

86 Georgetown Law Journal 1011-1043
(1998). “Viewed in the light of its
traditional purposes,” Breyer wrote,

“the current, hearsay-based Confrontation
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