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F R O M  D E A N  L E H M A N  

In my last message, I suggested that 
great lawyers are optimistic. To be sure, I 
conceded that this suggestion may be 
surprising. After all, Voltaire's memo- 
rable character Dr. Pangloss has lent 
optimism a bad name, and many lay 
people are more likely to associate 
lawyers with cynicism than with opti- 
mism. 

Yet I think of the very best lawyers as 
optimists. Not complacent Panglosses. 
But, rather, pragmatic activists who are 
inspired by a faith that their actions as 
attorneys are not pointless. They are 
people who believe in their own efficacy. 

Any experienced lawyer has a deep 
repository of war stories in which the 
wrong thing happened. A correct legal 
argument was rejected by a trial judge or 
an appellate court. An honest and accu- 
rate witness was disbelieved by a jury. 
An innocent person was charged, prose- 
cuted, convicted, and sentenced. 

Given such experiences, why do 
lawyers persist? Perhaps the simplest 
account would be that they believe 
errors are more or less random and will 
balance out in the long run. (In metasta- 
sized form, this view might become a 
belief that the judicial process produces 
results that are entirely unrelated to the 
merits of the underlying dispute, but 
that extreme of cynicism is not necessary 
to explain the willingness to persist.) 

There is something unsatisfying, 
however, about this "errors cancel out" 
view of things. For one thing, it is not 
clear why errors should cancel out. Why 
shouldn't errors on one side overwhelm 
any errors on the other side, as a result 
of systemic biases? Why shouldn't struc- 
tural flaws of one kind or another lead 
to the conclusion that the judicial sys- 
tem is simply incapable of reaching a 
just result, at least in certain classes of 
cases? 

1989, it was five and on, llall r ~ a i s  until 
the jury returned its verdict, and it was 
another six years until the Supreme 
Court denied certiorari. As described in 
the book Clcanii~g Up, O'Neill uprooted 
his life and moved to Alaska for several 
years in order to direct the litigation. His 
law firm partners back in Minneapolis 
borrowed tens of millions of dollars for 
the expenses of litigation, many of them 
offering their homes to secure the bor- 
rowing. 

It is hard to explain behavior such as 
this with the idea that bad luck in one 
lawsuit will be offset by good luck in the 
next one. To me it seems more natural to 
conclude that a more fundamental opti- 
mism was at work here. The lawyers in 
question believed in their hearts that, in 
the end, the legal system would work. If 
they did their jobs as well as they could, 
if they were skillful advocates on behalf 
of their clients, their clients' interests 
would be vindicated. Because of that 
belief, they were willing to make heroic 
sacrifices to continue the litigation. 

The best lawyers I have known share 
that quality. They recognize the imper- 
fections of our legal system. They under- 
stand that biases and errors, both human 
and structural, can lead to miscarriages 
of justice. But at the end of the day, they 
believe such outcomes are the exception. 
With an optimistic faith that, in any 
given case, the most likely outcome is 
also the correct one, they choose to go 
forward and play their role in the 
process to the very best of their abilities. 

For another thing, the notion that 
errors will even out in the long run can- 
not explain the commitments that 
lawyers sometimes make to a single case. 
I think, for example, of the work of 
Brian O'Nei11, '74, as the lead attorney 
for the plaintiffs in the Exxon-Valdez liti- 
gation. The tanker ran aground in March 
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i 3 VISIONS 
BY NANCY CANTOR Provost, University of Michigan I f  
The hallmarks of a great research university, and indeed of this institution, are the richness of 

its intellectual fabric and the eagerness of its faculty to tap the full wealth of resources as they 
push the boundaries of their respective hciplines in pursuit of new and deeper understandings. 
physical boundaries and distances have become less defining because of technological advances 
in this increasingly complex and multi-faceted world. So, too, intellectual boundaries must 
become more permeable and less rigidly constructed. We have come to understand that only by 
iewing issues through multiple perspectives can we hope to fully understand them and arrive at 
solutions to the challenges of our times. Today, often the most orignal, cutting-edge advances in 
knowledge emerge from academic work that takes place at the intersections of the disciplines. 

Nowhere is the vitality and richness of interdisciplinary work more apparent than at the 
University of Michigan Law School Remarkable for the intellectual depth and breadth of its 
extraordinary faculty, the Law School has for several decades been at the forefront among its 
peers in the pursuit of interdisciplinary scholarship. The work of the faculty as scholars and as 
teachers probes legal issues from a variety of perspectives, reminding us that contemporary 
scholarship, as well as a modem education, requires a willingness to cross boundaries, share 
sensibilities, and examine the world from multiple angles and through many lenses. 

Is there something about law as a course of study that makes it a particularly fertile ground 
for interdisciplinary work? Perhaps it is the fact that law extends its reach into all aspects of 
society, addressing questions of human relations, fairness, and justice that almost by definition 
have no easily knowable answer. The legal method, then, must be one of triangulation - moving 
theoretically and empirically closer and closer to an acceptable understanding. As such, legal 
understandings recognize the complexity of human behavior, the role that context plays in 
shaping what we do and think in everyday life, and, therefore the necessity to look at evidence 
and events from many angles and to come to terms with the possibility that multiple plausible 
answers may reasonably emerge. Just as the rendltions of witnesses sometimes bring to light 
alternative portrayals of events, and loolung at the past helps in understanding the present, so, 
too, does an interdisciplinary approach stretch scholarly understandmgs. Of course, with this 
added detail often come new questions (instead of clear answers), but then that is the mindful 
exercise to which we are all committed. 

This issue of Law Quadrangle Notes explores the connections between law and 11 other 
disciplines through a series of essays by Law School faculty members, all of whom hold 
appointments in both the Law School and another of our schools and colleges: Omri Ben-Shahar 
(Law and Economics), Phoebe C. Ellsworth (Law and Psychology), Bruce W. Frier (Law and 
Classics), Thomas A. Green (Law and History), Don Herzog (Law and Political Science), Jeffrey 
S. Lehman (Law and Public Policy), kchard A. Lempert (Law and Sociology), Donald H. Regan 
(Law and Philosophy), Carl Schneider (Law and Medicine), James Boyd White (Law and English 
Language and Literature), and Christina B. Whitman (Law and Women's Studies). These faculty 
members were asked to respond to two questions: 

What issue or issues in law does your multidisciplinary expertise help you to examine? 
How do your multiple disciplines add to the discussion? 

Their reqionses to these questions offer a fascinating array of insights into the world of 
interdisciplinary inquiry The effectiveness of an accepted remedy is called into question when it 
is considered from the perspective of an economist; the unintended consequences of a court 
ruling come to light when it is examined in light of contemporary feminist scholarship; 
commonly held assumptions are put to the test of data by scholars trained in a social science as 
well as in law. Easy challenges? Certainly not. Yet the results of these inquiries unquestionably 
raise the discourse to a new level, leadlng as they do to a more comprehensive, if less 
comfortable, understanding. 

In law, as in other disciplines, our students also benefit greatly from an interdisciplinary 
approach. The astonishing range of joint degree programs available to law students - the J.D. 
and an M.B.A, the J.D. and an M.S. in Natural Resources, the J.D. and a Master of Arts in 
Japanese Studies, t i  mention just a few - attest to the opportunities afforded students to explore 
the world and their understandings of the law from a broader perspective. With what success? In 
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a series of brief interviews, recenkaduates of one of the Law~chool's 12 joint degree programs 
discuss how their interdisciplinary training informs and enriches their professional lives. 
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u~ana I VISIONS 
I By Omri Ben-Shahar hsistant professor of ~ a w  and Economics 

- .-. - . -- 

L aw and economics is a methodology that helps answer three types of questions: 
What effect do legal rules have on individuals' behavior? 
How should legal rules be desigped to increase human well-being? 
How does the &sign of legal iGtitutions affect the content of le&l rules? 

In the area of private law, where law and economics has its main c o n t i b u t i ~ & e  
focus is on the ability of legal rules to create incentives for private parties to be'h?f~e in . 
conformity with social goals. How should liability rules in tort law be designed to , 
promote incentives for care and reasonable safety? What remedies for breach of contract 
provide private transactors with sufficient regard for the interest of their contracting 
partners? What bundle of ownership rights is necessary to induce creation of new 
property by individuals? How do trial procedures and settlement patterns affect the value 
of substantive rights? 

Economic theory derives most of its analytical prowess from the assumption that 
individual decision-makers conduct their affairs in a rational manner, namely, that they 
are consistent in their pursuit of their subjective goals and interests. A variety of 
economic methods have been imported into law to sharpen our understanding of the 
effects that legal rules have on rational actors. The clearer understanding of the incentives 
of individuals and the pattern by which they will react to social regulation is important 
for the evaluation of rules and their ability to promote any desirable set of policy 
concerns. The economist is, in a way, a skepticist who is concerned with the limits of 
implementation: how far can legal rules affect private behavior and what are the bounds 
of societfs power to control individuals? 

Exploiting such tools, my own research has demonstrated various patterns of behavior 
that are likely to arise under specific legal rules. For example, in a recent paper with 
Professor Lisa Bernstein of the University of Chicago ("The Secrecy Interest in Contract 
Law," 109 Yale Law Journal 1885). economic analysis was utilized to challenge the 
wisdom of prominent contract and commercial law doctrines. Consider a party who 
wishes to sue for remedy for breach of contract. Under current law, this party is required 
to &close information about its business operations that is necessary to assess its losses 
from breach and its actions to reduce the loss. If this aggrieved party has, for any one of 
numerous reasons, a secrecy interest in these operations, it might be reluctant to sue and 
undergo the costly scrutiny of its business and the discovery of its private information. 
This party might, in fact, prefer to entirely forego the compensatory remedy in order to 
protect its secrecy interest. Recognizing this incentive to protect information suggests 
that various remedial provisions in the law are ill-suited to provide the relief for which 
they are intended. Thus, economic analysis demonstrates that the traditional goal of 
contractual remedies - to make the aggrieved party "whole" - may be better served by 
remedies such as specific performance and summanly enforced liquidated damages that 
do not demand proof of actual loss and do not permit the defendant a broad scope 
of discovery. 

The economic analysis is employed here, as in many other places, not to prescribe a 
social policy, but to better understand the fitness of a particular legal doctrine to achieve 
its stated goals. In this or in other areas of law, the normative implications of the 
economic analysis may be embraced, or rejected on the basis of other, non-utilitarian 
concerns. Either way, the analysis highlights the cost and the feasibility of choosing any 
social course of action. 
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facts and the ipw? When p a F  div~i'ce, what kind o~cwt~dp  ammqt 4 lersf . %$& harmful to. the cadfen2 Why do people favirr or oppose &e:dmq pemlq? H b  & an%.: 
tell when we can trust the testimony of a young child? For rhat matter, how epll we tel~. 4 : ': - 
whether an adultk testimony is accurate? +-; 1 1. ., ,,-- 

Legal analys~ and decision-makers have m&tionali3f . i t s e d  $u-ons like the& ::: 
with rational analysis, intuition, and common sensc Whnt 
gives me is a set of systematic techniques for ruling au 
othm, for testing my mtional anqlyses, intuitions, and 
my research on juries 1 have brought in groups of 12 jury-eligible dtjzem, 5hshdwp &an it . 
videotaped -1, and then let them deliberate and try to reach a vediqt, just like real. 
juries. Their deliberations are videotaped, 'hnd afterwads I ask them questiom to fiad om 
how well they remembered and understood the facts of the rase and the judgeb .. - 
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instructions on the kw. My research, and that of other psy&i,logisti who stuby - c~':: 

shows that juries come to an accurate understaqding of the he@. During delibemtiori &if$ 
correct each OW mistakes, and by the end of this pmc& &eir understgndq of & 
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facts is m a  complete and accurate. than it was at the beginning. However, this is not ;, 
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T' for their understanding of the law. The jumrs want to get the law right, they try to get y .- -;- 
right, but they fail, and p u p  deliberation doesn't help. 

A critic might argue that these results are u n ~ t w o r t h y , ~ c a u s e  these were just mo& -' i ' 
jurors, not real on&# w maybe they didn't take their task vkry seriously One of the 
beauties of systematic research is that the scientist3 toolkit contains many metho+, aq$ -.':b! 

so it is possible to do asecond study to compensate for the wealplesse-of the first. So I . - 
inmewed real jurors after they had decided real cases, and asked ,than questions about :'> 

the legal instructions they had been given. They were just as confused Ps the m&& juko$; .: 
During the 1990s the jury system was widely criticized, and a number of dim @ere :. 

proposed. Systematic empirical r e s m h  is Wemely useful (of course 1 would say it is 
essential) in discovering which of the pmblerms are real and which of the proposed- 
reforms are effective. 9 

The opportunities for applying empirical methods to legal questions are endless. 1 have 
done research on factors that affect the accuracy of eyewitness testimony, on the reasons 
for people3 attitudes toward the death penalty and on the fairness and the quality of 
decision making of juries in real cases. The differences between my expertise and that of 
my lawyer C O ~ & I ~  make collaboration especially valuable. When two well-trained I 

people with very Merent approaches to defining and answering questions work together 
on a project, the experience is much more challenging but also much more exding tlqn 
it b when the two people think alike to begin with It can be frustrating, sometimes even 
exasperating, but it is always exciting, and in general 1 think that m u l t i d l s c i p ~  
collaboration results in answers that are both deeper and more comprehensive. 

An anpirial approach has one other atnibute that is rnre in tmditional legal analysis, 
and that is the posiMty that the results will show that your idms were just plain wrong. 
For instance, in one study 1 set out to test the hypothak that wimessa make fiany more 
false identific~ti~ns when they are only shown the s ~ p q t  by Y e l f  than when they 

' 

have to pick him fmm a full lineup. Everybody "hew" this, including the Supreme 
Court, but in fact thae wasn't any research on the question. My plan was to BU this small . 
gap. Much to my surprise, witneses made just as many mistakes - or more - with the 
full lineup. This unexpected finding led me to new ideas and new r-h paths that I 
would not have been able to conceive if 1 had not been an empiricist. 
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u~iu la  VISIONS 1 

By Bruce W. Fder Henry King Ransom Professor of Law: Professor of ~ h ~ s i u  
. - .  

y main field of interest is Roman legal history, and 1 have a split appointment between 
Classical Studies and the Law School. The reason why 1 find this arrangement so 
attractive is that it assists me in bringing to bear on Roman law the particular insights 
and methods associated with modem American law. 

Roman legal history is a very old academic field, in continuous existence since 
approximately 1070 C.E.; and it has profoundly influenced the subsequent 
development of the Western legal tradition in continental Europe. This tradition has "What Or in 
been predominantly analytical, and accordingly it has laid little stress on the complex 

law does your intersection between law and society within the historical Roman world. One of my 
ambitions, still only partially realized but coming to fruition also in the work of my 

multidisciplinary students, is to "reawaken" the field by examining Roman law through emphatically 
new methods. My hope is to create a fresh, more clearly historical approach to these 

expertise help you to time-honored legal materials. 
The faculty at Michigan does not speak with one voice, obviously; indeed, from 

do your my perspective, one of its great assets is its extraordinary pluralism, with 
representatives of almost every major American legal movement during the last half- 

multiple disciplines add to century Of particular help to me are our various proponents of law and economics 
(an approach that is only slowly becoming known outside the United States), of "law 

the discusszon?" and society" in its various manifestations, and of law and literature. In a series of 
books and articles on various aspects of Roman law, I have often made good use of 
conversations that 1 have had with my colleagues on these and other matters. 
However, to the extent that the social sciences are implicated in much of my work, it 
is also true that I have been able to draw extensively on the extraordinary resources 
that this university offers elsewhere. 

It is not easy to summarize my work, which is usually aimed at scholars rather 
than at a general audience. However, on the most general level, my two books on 
Roman law explore the issue of how the introduction of systematic legal thinking 
altered the social system of ancient Rome, above all in two ways: 

First, by facilitating modes of legal change that can respond to smaller social 
pressures without the clumsy apparatus of the legislative process, an alteration that 
increases the social salience of law within society; 

Second, by offering, or seeming to offer, the promise of relatively long-term 
social stability and predictability, an alteration that increases a society's capacity to 
envisage and effect an evolution toward greater social complexity 

Other articles of mine have dealt with a large diversity of social themes: 
The extent to which the Roman jurists had accurate knowledge about their 

social environment; 
The extent to which social pressures can actually be said to have brought 

change in Roman law; 
The influence of economic efficiency in shaping legal institutions that are 

otherwise difficult to explain through ordinary dogmatic principles; 
The role of language and of linguistic understandings in the shaping of legal 

rules; and so on. 
Although these articles are directly concerned only with Roman law, they raise, I :..- 

hope, larger questions about our understanding of law as a phenomenon within pre- ' 

modem and even modern societies. 
Virtually none of this work would have been possible if 1 had not found, within 

the University of Michigan and more especially within its Law School, a place where 1 
could t h k  freely about the broader legal issues that concern me, but where I could 
also draw upon the enormous expertise of my colleagues. 
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- ---- VISIONS 
am primarily an histo 

stretched in quite different ways. Although much of what I to non- 
often intrinsically difficult for them to grasp, moa of .what I bring 
intrinsically hfficult for them but requires them to resist the temp 
legal history mainly in terms of legal doctrinal and institutional Wtters: Indeeqi, one a€ & ' 
questions current historians of law commonly ask is, why have lkgd e lks  typically ,, 
conceived of the history of law from "inside" the law? If law students can getsufficiently 
outside of the law to understand all that the question implies, they are well on the way 

My main scholarly interest is the lustory of criminal justice in.England and h e f i c a  
from medieval times to the present. The particular themes that dominate in yy sc$obhip 
tend to appear with some (my students would say obsessive) frequency ,in'my teaching. 
They are certainly among the issues that my "multidisciplinary expertise" has led (and 
perhaps even "helped) me to examine. Specificallp I have long been interested id two , , 

ideas regarding human freedom: political liberty and free will. Of the two, free will 9, 
been my main concern; my interest in it has often centered on its relationship to ideas and 
practices associated with political liberty To give an illustratioi: one aspect of my long? i 
standing interest in the lustory of the criminal trial jury involves the community-based 1 
attitudes that, via the j u q  have sometimes served either to constrain or to expand state 
power over individuals. Among those attitudes has been, at thnes, the belief (qr intuition) 
that particular offenders did not possess the freedom - here, ,mning p i r s ~ i d  agency - 1 
that the formal law assumed (or was taken to assume) was required for criminal convic 
(or a certain level of punishment). At other times, formal legal rules 'that defined the 
absence - or relative absence - of freedom, and, hence of mens yea, have seemed too 
broad and have resulted in successful appeals to jurors to interpret the law narrowly an 
thus to perform their "duty" of making those "truly responsible" for harm pay for their 
wrongdoing. These divergent social perspectives regardin& criminal responsibility 
existed in local communities and have been given &cf on an ad hoc basis, a proc 
has resulted in institutional and doctrinal developmdt of differing kinds - so 
reflecting resistance to the influence of "non-legal" ideas, some reflecting acqui 
or actual acceptance of those ideas. Yet another closely related example: one of 
interests in Anglo-American legal thought centers precisely on the role of ideas abo 
freedom in the history of attempts to justify, criticize, or simply to explain the use of 
trial. I have often employed analysis of that subject as lead-in to consideration of thin 
past and present, of jurists and non-jurists, about many other legal doctrinal an 
institutional problems regarding the relationship between human free will and 
political liberty. 

As an historian, I am more concerned with the history and present status of th 
phenomena I have briefly encapsulated than with matters of "policy." I am not especi 
confident that an historical perspective suggests how best to resolve present legal problems 
regarding free will either to make the law more coherent or to reform it in order to make 
life in an organized society more coherent, satisfymg, fair, or in any other way just. Not 
that 1 regard those ends as unworthy; rather, my interest in the free will problem is related 
to my belief that it defies resolution. The history of doctrinal, institutional, social, and 
academic practice and debate regarding the free will issue - especially in relation to 



J.D., Harvard Law Scnoo~ 

Ph.D., Harvard University 

A.M., Haxvard College 

A.B., Columbia University 

political liberty - is always enlightening. It is is also-@, 
amusing, depressing, orBagic dependmg on oneb mood of the 
moment. It is, for better or worse, a part of history a d  in my 
view, a large part. 

Thus, my study and teaching of history bear importaatly on 
my study and teaching of law, for many and fairly obvious 
reasons. For many years I taught Property and, not su'prisindy 
1 often focused on the idea of individual initiative (or "labof) 
that, in part, underlies (justifies) the idea of entitlement. This 
commonly accepted justification often rests, at least implicitly, 
on the notion of human free d l .  Though the same result can 
be reached on a purely utilitarian analysis, and that analysis is 
sometimes invoked, the actual application of doctrine has 
mainly been guided by slowly-evolving freedom-kd ideas that 
are integral to our social and political culture and our group and 
personal psychology. When, in teachmg a particular aspect of 
property law, I moved from doctrinal analysis, per se, to 
discussion of historical context, I tended to focus on one or 
another s d  of the history of social or political thought since 
the late 17th century. 1 sought in doing so to demonstrate the 
degree to which the law is, in one of its guises, an aspect of 
intellectual history, and to trace briefly g e  evolution of those 
ideas and interests that have served to contain the deterministic 
side of modem thought and have underwritten lads claim - 
through emphasis on human free will - to relative separation 
h m  sheer historical contingency. I should add (or confess) 
that, although 1 was origurally trained as a medievalist, I spent 
relatively little time in class on the origins and early 
development of estates and future interests; no doubt my 
students suffered from too little focus on the relationship 
between ideas about free will and the doctrine of springing uses. 
But one can't do everything. 

You might be wondering - if you are still reading this - 
why I hught Property rather than Criminal Law, since the latter 
corresponds directly to my field of research and writing. I have 
hitherto avoided teaching Criminal Law precisely for the reason 
I write about its history, that is, because it raises (for me at 
least) the free will issue in an especially fundamental and 
compekng, but totally perplexing way I have no solution to the 
deepest problems that stmng doubts about the reality of human 
free will pose for criminal law, in theory or in practice, and little 
taste for replicating the linguistic and philosophical gymnastics 
of the many criminal law scholars who have struggled in good 
faith both to face the issue and yet avoid the conclusion that the 
law (and life) is very possibly meaningless. At current rates, 
such a conclusion might well seem unsatisfymg to many 
students. As it happens, I shall begin teaching Criminal Law 
next term. I am not sure what determined me to make that 
twilight-of-career choice (not the dean, by the way) or exactly 
how 1 am going to approach the course. If you are curious about 
how it went, feel "free" to write me next summer. 
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I 
I I 'm a political theorist My specialty is Anglo-American theory, h m  the 16th cenmry I I 

to today (Or, if you prefer, I'm a dilettante with p foreign kgguage skills.) I've 
had ongoing interests in liberalism and its critics, in demmmtic theory, in 
pragmatism, and for many years now in constitutionalism and legal the~ry (I cut my 
teeth in graduate school try1118 to pemade RoddDworkin that his objections to 
H.L.A. Hart depended on miseomtruhg Hart's position. I ddn't succeed, but 1 still , 

think: I'm rightt) 
At the Law School, I've been teaching First Amendment. Does a grasp of likral 

democmtic theory help me - and my students - get a gnp on bee speech, bee 
metrise, and establish men^? I confk  I'm skeptical. True, the courts sometimes nod 
to highly stylired accounts of censorship of the press in early modem Eumpe, or 
religious oppression in England and the settling of the colonies. ,It would be 
enough to make fun of this lawyerb office history, threadbare from a scholarly point. of 
view But Tm not sure what the point would be, unless one had a decidedly eccentric 
account of oilipdism. 

Surely the theory giva us no traction on the wonderfully detailed hard questions 
the law routinely has to resolve. The theory is too abstract, fluffy, even flaccip. The 
Cornt has had to &side, for instance, whether the'university of Virginia m y  
withhold hnding horn a religious student publication while funding nonreligious 
student publications. Or whether the University of Wisconsin may compel its 
students contribute to a student activities fund that in turn funds student groups tq 
which some students have pronounced political objections. 1 know of nothing in Mill, 
in hwls, or anywhere in political theory that really helps outhere. And you don't 
need ang heavy artillery from theory to understand the baGc contours of the 
problems, either. Not that "doctrine" and "theo~y" are antithetical categories or 
enterprises. They're mutually supportive, I thmk. But the theory required has to be 
c b r  to the ground than the stuff political theorists routinely traffic in, worked up 
out ofthe cases, in a wap appealing to my pragmatist sensibilities. 

Political theory has lots more to say, though, about ongoing debates about the 
la* Not bemuse the aaditiona1 *moon is wiser or more incisive about the very issues 

laar pr~fesors and politicians wrestle with, though now and again thah 
i t  gives a richer context for grasping what's at stake in the debates. 

la a s m b r  on compimtional interpretation, I rounded up the usual suspects: Bickel, 
Ely, b ~ ~ k i n ,  Sanstein, Pasner, Amar, and so on. 1 didn't subject my students to 
pnted kcmres on Hobbes, Bentham, and Austin, or the American constitutional 
coaue~1!tian, but I aid to show what these &sputa are finany about, what deeper 
pplob1em are smieinxring the terrain in ways these recent a n h  grasp only 
tenuooslp. In a sdna:~ on bkra.Tism and its critics, I do work the students through 
*me cmonical twts by b c k ~ ,  Montaquieu, and Mill. Turning then to recent legal 
writingI thqr're in a position &enaselves to assess my routine suspicion that liberal- 
Wing oa the left and right depends heavily on accounts of liberalism one might 
ehariabb a11 anO6amfa- 

rve kgun w m h g  on tons, which I hope to be ready to teach in UX)2. My 
imeQate  iasmtis that nothing in political theory about raprrsiklfty and liability 
is geing to mgqty any tartlon on concrete legal diIemmas. But the more abstract 
debate about whether (or to what extent) tort inw does (or should) promote 
txmanrio: efi~imq or whether it3 up to something else, immediately resonates with 
cmfie5..old debates abut mlrkets and about intikta,hnism and 
@ghts themy, ad the like. So I hope my b theory win give me a useful 
context, or a p c b  from which to mmq and ihmimte the legal twain. 
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By Jeffrey S. lehmm, '81  can and h f e s s o ~  of b.w: Professor of Pubue POW 

ometimes when 1 tell people that 1 hold a joint appointment in law and in public 
policy, 1 am asked, "What's the difference between the two?" It's a very good question. 

i3 After all, public policy is ordinarily executed through the instruments of law, and the 
primary function of law is to express and implement public policy. 

To me, the most important differences between the two disciplines concern the 
questions that researchers ask. 

In law, the central questions most often involve issues of authority. What is the 
status quo in the absence of "legal" intervention? Which organs of government have 
the authority to intervene and change the status quo? And when those governmental 
organs decide whether to intervene, what sources of law should they take into 
account? What authoritative texts? What kinds of "evidence" about the world? What 
overarclung values and principles? 

In policy analysis, the central questions often involve empirical issues. Assuming 
one has the power and authority to make a policy decision, what should be the most 
important factual predicates for that decision? What do we know about those factual 
predicates? How might we learn more about them? What tools from the worlds of 
economics and statistics can we use to conduct the inquiry? 

The differences in approach can leave people in each discipline talking past the 
other. The policy analyst can be baffled when a legal scholar argues that an appellate 
court should refuse to consider evidence that was not first presented to the trier of 
fact. The legal scholar can be baffled when a policy analyst argues for the investment 
of millions of dollars to conduct a study that will almost certainly confirm facts that 
"everyone already knows." 

During my time in teaching, however, 1 have found that - at least when things g 
well - the two disciplines can be mutually reinforcing, allowing us to see a more 
complete picture of a problem than either might have been able to paint on its own. 
Let me offer three examples: an article published in a law review, a chapter published 
in a policy book, and the classroom. ! 

After I joined the faculty, my first law review article analyzed the Michigan 
d 

Education Trust, a program created by the State of Michigan to allow parents to 
"prepay" their children's college tuition while they were still very young. The article 
argued that the designers of the program had made overly aggressive assumptions 

- -=-I 
about the tax laws, and that the consequence was that the program could engage in 
significant redistribution of wealth within the state. Some parts of the article were 
traditional exercises in doctrinal analysis of the federal tax laws. Other parts of the 
article, however, departed from the traditional law review style and used data from the 
Census Bureau and the Treasury Department to develop an empirical model of the 
program's distributional impact. Each part contributed to a complete understanding of 
the program. 

Several years later, the editors of a book on antipoverty policy asked me to write a 
chapter on the subject of urban policy. In traditional policy analytic style, much of the 
chapter reviewed and analyzed various studies of different experiments in urban 
policy. The second part of the chapter, however, drew heavily on my legal training. It 
developed the idea that urban policy should be considered in the context of a general 
societal aspiration: that each citizen have opportunities for geographic and social 
mobility through employment. It was helpful to think about how the rationale for 
laws against discrimination in housing and employment, and our experience with 
those laws, help to fiame our understanding of programs such as "empowerment 
zones. " 



~ n m y c ~ o n  t a x b ,  ~my~mpolicg 
trdning haskidd in small wags to a come that is, 
for the most psn, a trad i t id  introductory tax 
come, Wlt interdkipbnarity is the hdmnk, of an 
experimental course that I teach jointly wih 
another faculty lGlember irom the Ford School of 
Public Policy to a class that e m h  students fmm 
both disciplines. The dass comb the origins and 
consequences of the Personal RespnsiE,aty and 
Work Opportunity Reconciliation Act of 1996 - 
the wehre refoam statute adopted by Con- at 
the end of the first Clinton administration. The 
course readings dnw on a brad range of sources, 
from legislative materials and Supreme Court 
decisions to empirical studies of w e l .  recipients. 
in an efht to give students a well-rounded 
understanding of the lads impact. 

I have no doubt that amdwic trainhg in any 
discipline help to shape onek perspective on the 
world. Training in two disciplines can help to 
ensure tbat one approaches every problem from at 
least two perspectives. And it is probably the lawyer 
in me that tells me it is good to nmtm the hbit of 
appmchmg problems from multiple perspectives in 
whatever ways we can. 

J.D., University of Michigan Law School 

M.P.P., University of Michigan 

A.B., Come11 University 



By Richard 0. Lempert, '68 . 
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ps. A lawyerly criticism of these 
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even here, 1 was influenced by social science scholarship, this time on how language 
acquires social meaning.  ore recently, working with two colleagues, David I Chambers and Rrry Adam, '72.1 have been examining how Michigan's minority I 
graduates, many o h h o m  have benefited from special consideration at the admissions 
stage, fare, relative to Michigan's white graduates after they enter law practice. (The 
report, "Michigan Minority Graduates in Practice: The Rver Runs Through Law 
School," appears in the June 2000 issue of Law and Social Inquiry. A briefer discussion 
appears in the Summer 1999 issue of Law Qudrangle Notes under the title "Doing 
Well & Doing Good.") This study is pure social science, as we were committed to 
meeting rigorous social science standards for empirical research and used social 
science methods, such as O.L.S. and logistic regression, in analyzing our data. But 

I believe that our major findings bear importantly on the legal debate. Our results 
reveal that Michigan's minority graduates appear to be as successful as its white 
graduates in their post-law school careers. They also inhcate that LSAT scores and 
college grades, credentials that opponents of affirmative action take to be strong ! 1 evidence of merit, tell us virtually nothing about the capacity of competing white and 

applicants. To put this another way, if we were talking about hiring decisions rather 
than law school admissions, and if the performance criterion was practice success 

I 

rather than law school grades, it would probably be illegal for Michigan, under 
Grills v. Duke Power to favor a white over a minority applicant because the former had 
the higher LSAT score and undergraduate grades. Seen in this perspective, using racial 
hversity as a criterion of law school admissions, as permitted by Bakke, serves not 
only to advance educational values, but also to alleviate the ultimately unjustified 
racial impact of criteria that do not predict to practice success. 

I know on some law faculties there are people with a dual comminnent to la 

minority applicants to succeed in the praEtice of law, although as admissik 
credentials they favor the admission of whites to the exclusion of most minority 

and a social science who report frustration because they are neither fish nor fowl, by 
which they mean they feel margmal to both their disciplines. I tell them that at 
Michigan things are hfferent. From the start, when Michgan agreed to appoint me 
part-time and provided summer money so that I could complete my sociology and 
dissertation research, 1 have felt both supported by the Law School and respected b 
my colleagues here. The same 4 true of the Sociology Department, which 1 joined 
with tenured status in 1985 and recently chaired. I have never felt caught between 
law and sociology, or sensed that I was less well thought of in one field because of my 
interest in the other. I think an important reason why 1 have felt respected for my 
work in both fields is that at the University of Michigan Law School I am not special. 
I have many colleagues who are as interdisciplinary as I am, and are seen as making 

C m = valuable contributions to the Law School precisely for this reason. I have other 
colleagues who don't have any interdisciplinary background, but who nonetheless do ' 

- - 
J D . r  U?versity Of Michigan yw sophisticated work across disciplinary boundaries. For people like us, 1 do not believe 

P~.D., University of Michigan there is a better law school than Michigan. 

A.B., Oberlin Cgllege 
1 

. - 

RICHARD 0. LEMPERT, '68 I 
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Will iam W. Bishop Jr. Collegiate Professor of Law; Professor of Philosophy 

have been asked for an essay of 500-~,WQ words on the question "Whet $us or 
issues in law does your multidiiciplinary expertise help yon to -ink? How do 
your multiple disciplines add to the ~ u s s i o n ? "  1 donk have 50Q4a000 words m i y .  ; 
about that. Indeed, 1 don't have anythmg at all to say about it. ~j nan-lrw 
appointment is in philosophy 1 don't teach what is s ~ n M y  &ought of as the - 

philosophy of bw Nor am 1 one of those constitutional lawyers who' regard 
c0nstitution;al law as merely political philosophy under another name. Indeed, I aften: 
describe myself as having multiple academic pekonalities - not, 1 hope, a "&cider." 
Sometimes I am a lawyer doing const$utional law or trade law; sometimes I am rr 
philosopher doing moral and political philosophy Andl like it that way Of cQurse, I 
am at all times me, with the mental habits and inclinations 1 have developed over 55 . 
years of training and work in a variety of disciplines. My constitutional law students i 
sometimes complain that my coarse is too "philosophical." But so far as I can tell, all Y 
they really mean is that 1 like arguments to be made as explicitly and precisely as <$ 
possible, and that I seem to care more about this than most of their othk teachers. Pi.{ 

-. - I 
Since they lmow I am a philosopher, they attribute this predilection to my philosophy 
background. Perhaps they are right - although I myself should not like to sQgge~ 
that philosophers have a monopoly on concern for clear thought. . 1 

Ironically, the non-law training that seems to me to have the most immediate - 
and obvious impact on my legal work is the graduate degree in economics 1 did after : 
law school. There are a few basic concepts pioneered by economists - the prisoners' , , 
dilemma, Pareto optimality, externalities, and so on - that ougBtto be in every 
educated penonb conceptual tool kit, and that certainly ou~h t  to be in every lawyer's. 
1 have never been tempted to add on the personality of ap academic economist, but 
having done the early stages of their professional training probably make5 me more at 
ease with some of their basic concepts and less likely to be intimidated by . 
overreachg claims than most non-economists. Indeed, 1 would happily claim to 
have a better worldng gasp on the meaning and importance of "efficiency," that 
talkman of the law-and-economics set, than many law-and-economists do. 

In my case, which may be unusual, the importance of my non-law t r a h g  and 
commitments is not in specific contributions they make to my work in law. Rather, it 
is in their contributions to my being me. For better or worse. \ 
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Chauncey E. Stilhan Professor of Ethics, Morality, and the Practice of Law; / By Car' Saneiderr '79 Professor of Internal Medicine 

ly unc~cious.  He was ac 
She demanded that be be 

1 ' 
* L 



N PHILLIPS, '99 

.D., University of &gan -; 

a h n ~ .  .. .. .t is like to be sick, about what J.D-r U"iversity of - 

Law Scha ii ..leans I, Je a patient, about what the ill 
want. 1 read as many of these as 1 could 

. Harvard College - - 

get my hands on, although I could endur 
only a few at a time, so dark we1 
their stories. 

When I retune ltormed , , 

,onsent, all these ex1 lences :re a lam , , , 
into my feet, and a light untc ly path. 
rhey were a testimony to the implacable worked w ~ u ~ y f m  me. ~t has I 
:omplexity law confronts. They were a rz#ordedmeopprtwaitiaasasummer 

iver of insights and illustrations. Perhaps assocrorte t b  w m  not aVailab1c to 
' I ,)!d , - 8  ' ~ I I ~ '  I = '  

- , - I othcrs . ihebeen*cnaSSign~ nost of all, they were a lesson in the way I , I .  . ,  , % A  ,, - . , 
, , : ,.. w * h ~ n r p o n d b i ? i t y , t h m p r o v l d r  - 

aw affects lives. I believe - I hope - ' I .  

_I , I me with a l q e r  to& in the tmmattions 
hat they give a vividness and liveliness to o f w k h I m t a p m ~ r n d o f l t ~ ~  
he book they inspired (The Practice of client mt(16t 'I7ie bad news,jstthqSF 

coupled with W * a d  '7; =55-%- iutonomy: Patients, Doctors, and Medil ' . 
Iecisions) it could have attained in no 
bther way. I know they have convince1 
lever to undertake another substantia 

1 ~roject that does not centrally ask ho\; 
: ogic of the law confronts the experience 
. ,d Me. 
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t is a majo~ t d e n e y  of n@B1 studies in our lime-ta focvs Gm gpiesxiom of g d  - 

L ~ocia l  p]jg with argument cehmd on which thcc~ry ~rngm&dal~&y gu&t to, 
determine such matters. hdy mvn att~ntion has been df imdy fome.4, on the mtrm ' 
and quahy of legal thou&t bell, ad of legal q&un.,It is to these mattes h t  
the work 1 do wi* the humanities - ~tefahre, classics, &mphy, and kvlflti~a 
-- mainly spealq: \ 

One way to pat this is to say.that 1 am in the fmt instance interestbd in hw from' 
- 

the point of view of the person engaging in it, as practitio~er, judge, 6r teacher. And. - 
whether we are aware of it or not, we a~ al! faced with the question: What does it 
mean to use this language and !this set of institutions to address a pmblem that has lls' ' 
arisen in the real world? What dbes it mean, that is, to think and speak as a lawyer? 
How can this be done well, or badly, afd with what intellectual, ethical, and practical 
consequences? 

This set of questions, in one sense innocent enough, quickly leads to other's, of 
deep difficulty. The lawyer uses legal language; this is'how she thinkq indeed, it helps 
shape her mind and imagination; how then is she to make it the object of her own\ 
critical attention, how is she to judge it as a system of thought and expression? What 
is she to do about the points at which she finds it wanting: HOW, and with what I 

confidence, & she become a maker, or remakq of her language! This line of 
thought may involve her in thinking more generally about therelation between 
language - any language - and the experience it purports to describe or regulate; 
about the proper relations among languages, say those of law and soiiiii-other field of 
expertise and learning, such as psychology or economies; and a b n t  the ethical and 
political signifcame of particular intellectual and rhetorical priictices (such as legal 
argument iwlfl. 
On such questions as these 1 believe it is useful to bring to bear the best work we 

can find, in whatever field, both as a way of discovering instances by which we might 
measure work in the law, our own and that of others, and as a way of providing a 
place outside the law from which the language and practices of the law might be 
examined. 1 annot in two paragraphs explain hinnr I do this, but I can at least say that 
it is with hopes such as these that 1 turn, say tb Plato and Thucydides, Emily 
DicMnson and Robert Frost, Edmund Burke and Jane Austen, aM of whom make their 
language the object of critical and creative thought, all of whom concern themel~es 
with tRe ethical or political meaning of particular acts of expressi~n. 
f he study of literam and the other humanities is helpful in large part because it 

pains us to focw our attention in certain ways: 
On the meaning of what is said by particular speakers in particular contexts; 
On the way in which a language or set of generic conventions - Like those 
governing the fm of the sonnet or the novel, the judicial opinion or legislation 
-- commits us to one way of imagining the world' or another, making certain 
cb- of sipacance possible, others impossible; 
h d  on the way in which the use of language is an inherentlykhical and political 
~Mty as we dehe  both ourselves and those we speak about in what we say. 
To learn to think about these things well, if we could manage it, would not dictate 

\ paxri~clllar legal rules or result in particular cases, but it would greatly imprm the 
quality witb which the law is made and practiced, and in this sense be of the largest 
 SO&^ S & I ~ ~ I ~ F O .  
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omen's Studies, like 1ax @ deeply lnte~-cipLina~ Its c a m 1  r n e ~ o d o l o ~  is 8-b td 
ask the feminist question: "What is the sqpilcancnce of this for women?? The m m  is -; 
ineyitably complex because women live varied live. Any &dpk&asy to02 .that w : 
understand this complexity is welcomed. Law servesp both a tool of aady& end i . -' 
subject of i n t ~ g a t i o n .  Asking about women does nbt lead to simplk m-. It - 

'4 , * 

complicates the legal project of deermining rights and rqo11siWties. 
Any lawyer can idenufy the most obvious achievements of a s k g  "the womah 

question" of law One example is the Nineteenth Amendment, a4Eeminist achietmeent. 
Another, more recent, is the disappdnce of explicitly gender-based job se&re&ariuaI in , 
other areas asking about the impact of a legal rule on women's lives has reverled a'spe:[i& i 
of the problem that had been overlooked but seem obvious once described. We ) w e ,  . 

come to understand how critical a womanb control over her reproductive life& to hb , ' 

ability to live on terms of equality with men. We have become skeptical about relying - 

upon the preferences of women to jusafy confining them to l~w-paying, lowat~tus 
' 

positions. We now see coercion in sexual kituations that would have been &ought to be ' 

consensual a generation ago. We no longer look at pombgraphy q merely tpe\ + 
exuberant speech of a rebellious male spirit; we notice the woman who is dbpicted, top, 
and her silence. 

WomenS Studies draws on interpretive disciplines that uncover gender bias in ' 
doctrines and descriptions that previously seemed neutral. For example, an historical , 
survey of the tort law of emotional injuries reveals its origins in 19th century *ws that 
describe a husband's stake in marriage as material and a wife's aspurely emotional. 
Emotional injury claims were initially more easily recognizeiwhen they were brought 
by women, but they still are disfavored in a way that may be due to theit association 
with "the weaker sex." 

Often, asking about women reveals how limited the tools of law are when addressing , 

deep inequalities. Thoughtful feminism, like thoughthrl economics, reveals the 
unintended consequences of using law to achieve social change. ~ v e n  when a violation 
of the law seems clear, it can be difficult to find a remedy that furthers the interest of all 
women. Take, for example, the litigation involving state military colleges that led to a 
U. S. Supreme Coun decision in United states v. Virginia The use of state funds tb 
support institutions of higher education that are completelf closed to women made this 
a clear case of gender discrimination. Most of the Supreme Court aped ,  but -the 
justices, and feminists, disagreed on the appropriate solution. Unlike the justices, 
feminists ask which remedy would best improve the status of women. 

The Court ordered the Virginia Military Academy to admit women. The hard 
question, which feminists debate and the Court left unanswered, is over the turns of , . 
that adnussion. The Coun took an equal-access approach, reminiscent of the early 
1970's jurisprudence associated with the opinion's author, Justice Ginsburg. It opened, 

I the doors of the academies "on behalf of ... women" who could succeed in an- 
environment that rewarded aggressive behavior and upper-body strength. In the absmce 
of a comparable state institution geared to leadership training for women, a state must 
permit women to enroll in the male academy This formal equality solution insists only 
that women be permitted to participate if they can meet male standards. W m  who 
fail to conform to the male model can be excluded. - .  

To other feminists, however, gender discrimination at $MI was not merely a quesrion 
of exclusionaty admissions policies. What troubled them is state support for a deeply . ,  
stereotypical view of male-female behavior. If the goal of anti-discrimination hw is 
equality of citizenship, this argument goes, institutions based on gender stereotypes 
should be closed, or the stereotypical behavior should be eliminated in favor of citizen- 
soldier training that assumes many students will be women. 
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1: 
1 I war a research associate in 

medid ethics at the American 
bfe&caf Association, so I knew at 
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In a response that has become a refrain J .D., U"ivr1.sisity of Michigan Law School ! Mt3uure-orirntd in 
1 Qdartion to my Eaw degree. I 

throughout feminist jurisprudence, still other B.A. and M.A., University of Michigan wattt~ct  to have the skills to weigh 
feminists responded that closing or in on the legal issues. 
redesigning VMI for this reason would itself "One of the things I like about 

perpetuate a stereotypical view of women as thefact that I've s t r d d l d  
MthcmedIawis  t W  Iran 

unsuited for military life. The more radical s p a k w i t h p n t i m d p a t t h  
solution, these women argue, is consistent a m e  about the Xaw, whereas 
with the Court's formal approach: Admit people uswaUy get anxious when , 

women on exactly the same standards as men they deal with a E m v y a  1 rn gez 
themtoseethlawyas~be 

and subject them to exactly the same I hdpjuZ. At tlu School o/Pubfic 
requirements. Subject them to adversative Health, &em were always people 
education and barracks life. Shave their , waitingfor nv to phy the kmyq 

heads. Make no accommodation. The andI1ike~oJmDsobybn"nghgin - 
injbmurian t u p y i C t e ~ 1 e  

disappearance of women into bodies made with dghm perspectives, and m t d y  
anonymous by uniforms and baldness, and hap them h d  w h m  j~siti0115 

women's success under these conditions, rn tomingfim 

would pose the deepest challenge to our "Htukm is kmfq highly 
regulated, access issues are becoming 

assumptions about gender. From this mare i m p m t ,  d those issues often 
perspective, law should be used to eliminate 1 ,  .; imolve people with the b. Ziopefufly, 
not only gender-based lines but the very ,,'i icm,k~&m." 
esistence of gender categories. 

a-$!@i 
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The first of the feminist solutions would 
open the public world to more 

1 

women. The second would make the world 
safer for unconventional women. Either 
choice would leave some women vulnerable, 
yet lawyers, unlike theorists, cannot avoid 

I . .  .- 
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Law School plays prominent role 
in UHM Press' Law 2000 catalog 

Books by and about faculty members 
and about the Law School itself make 
up a prominent share of the newly 
released Law 2000 catalog from the 
University of Michigan Press. 

U-M Press' stable of authors is 
impressive in many areas, among them 
law. The recent issue of the Law 2000 
catalog confirms the significant role of 
the University of Michigan Law School 
in the fields of legal thought and legal 
scholarship as well as the unlimited 
variety that a life in the law offers. 

For example, the 16-page catalog 
lists both a book by L. Hart Wright 
Collegiate Professor of Law James Boyd 
White, From Expectation to Erperience: 
Essays on Law and Legal Education 
(1999), as well as a book about White, 
Jeanne Gaakeer's Hope Springs Eternal: 
An Introduction to the Work ofJames Boyd 
White (1998). The latter was published 
in The Netherlands by the University of 
Amsterdam Press, whose products the 
University of Michigan Press distributes 
in the United States. 

Eric Stein, '42, Hessel E. Yntema 
Professor of Law Emeritus and a pioneer 
in the field of comparative law, has two 
books in the catalog: Czecho/Slovakia: 
Ethnic Conflict, Constitutional Fissure, 
Negotiated Breakup (19971, which draws 
in part on his personal acquaintance 
with Czech President Vaclav Have1 as 
well as his work as advisor in formation 
of the Czech constitution, and Thoughts 
from a Bridge: A Retrospective of Writings 
on the New Europe and American 
Federalism (2000), which brings 
together and adds to essays that Stein 
has written over the past 30 years. 

Carl E. Schneider, '79, Chauncey 
Stillman Professor of Ethics, Morality, 
and the Practice of Law, appears as 
editor and contributor to Law at the End 
o/ LiJe: The Supreme Court and Assisted 
Suicide (2000). The book collects papers 
delivered by a variety of experts at a 

conference on assisted suicide/end of 
life questions that was held at the Law 
School in late 1997. Schneider's chapter 
is "Making Biomedical Policy Through 
Constitutional Adjudication: The 
Example of Physician-Assisted Suicide. " 
Among the other contributors is 
Assistant Professor Peter J. Hammer, 
'89, who wrote the chapter "Assisted 
Suicide and the Challenge of 
Individually Determined Collective 
Rationality. l1 

Other books listed in Law 2000 
incorporate contributions from Law 
School faculty members. Among the 
contributors are Thomas G. Long 
Professor William I. Miller, whose work 
appears in Law in the Domains of Culture 
(1998), edited by Austin Sarat and 
Thomas R. Kearns; Miller's chapter is 
"Clint Eastwood and Equity: The 
Virtues of Revenge and the 
Shortcomings of Law in Popular 
Culture." 

Joseph Vining, the Harry Burns 
Hutchins Collegiate Professor of Law, 
contributes "Fuller and Language" to 
Rediscovering Fuller: Essays on Implicit 
Law and Institutional Design (1999), 
edited by Willem J. Witteveen and 
Wibren van der Burg. This book is also 
published by the University of 
Amsterdam Press and distributed in the 
United States by the University of 
Michigan Press. 

There are two books on the 
architecture of the Law School, Kathryn 
Horste's The Michigan Law Quadrangle: 
Architecture and Origins (1997), and 
Ilene H. Forsyth's The Uses of Art: 
Medieval Metaphor in the Michigan Law 
Quadrangle ( 1  993). 

Two other books in the catalog also 
reflect connections to the Law School: 



Plnving Dnr-ts wit11 n Rcmbrandt: Public 
iirld Privntc Rights in f i l l  turnl X-casur-cs 
(lg??), in which author Joseph L. 
Sns. who taught at the Law School 
from 1966-86, turns his attention 
from land and water conservation to 
the protection of cultural resources. 
Sax, who now teaches at Boalt Hall, 
the law school of the University of 
Cnlifornia-Berkeley, discussed the 
topic in the William W Cook 
Lectures on American Institutions - 
"Who Owns History? - that he 
delivered at the Law School in 
November 1997. 
Virginia G. Drachman spent 
considerable time doing research at 
the Law School and lectured here on 
her findings while she was preparing 
\Von~crz Ln~yvcrs a n d  thc O ~ i p z s  of 
Pv-qfcssionnl Cornn~ulzity in Anzuicn: 
Tllc Lcttcr-s qf tlzc Equity Club, 1886- 
1890 (1993). The Equity Club was 
founded at the Law School in the late 
19th century by a group of women 
law school graduates. 

Further information on the Law 2000 
catalog and offerings is available from 
thi University of Michigan Press, 839 
Greene Street, Ann Arbor, Michigan 
48106- 1104, telephone 734.764.4392, 
or go to ~ \ ~ ~ . r ! l ~ r - c s s . ~ n ~ i c l ~ . c d l /  for the 
online catalog. 



Olin Center 
for Law and 
Economics 
quickly becomes 
part of Law 
School life 

The Law School's new John M. Olin 
Center for Law and Economics hit the 
ground running as the academic year 
began this fall. Under the directorship of 
Assistant Professor Omri Ben-Shahar, the 
new center officially opened August 1, and 
quickly became part of the life of the Law 
School during this fall term. 

"The center supports faculty and 
student research, issues discussion papers, 
and offers workshops and fellowships in 
law and economics," reads the "Welcome" 
page of the centers multi-layer Web site, 
which can be reached through the Law 
School homepage (wtvw.1aw.umich.edu). 
Links attach the "Welcome" section to 
pages on center staff, faculty associated 
with the center, courses, workshops, 
fellowships, conferences, and discussion 
papers. 

Seventeen faculty members are listed as 
close associates of the center: 13 from the 
Law School, two from the Department of 
Economics, and two from the School of 
Business Administration. Law School 
professors include: Reuven Avi-Yonah; Ben- 
Shahar; Steven l? Croley; Memtt Fox, who 
also is director of the Law School's Center 
for International and Comparative Law; 
Peter Hammer, '89, who also directs the 
Law School's Cambodian Law and 
Development Program; Michael Heller; 
Robert Howse; James Krier; Kyle Logue; 
Ronald Mann; Adam Pritchard; A.W Brian 
Simpson; and Mark West, who heads the 
Law School's Japanese law program. 

Others associated with the center 
include Klaas van't Veld and Michelle 

White of the Department of Economics 
and Scott Masten and Francine Lafontaine 
of the School of Business Administration. 
Masten currently is a visiting professor at 
the Law School. 

The center's role is to "pro~ide 
opportunities for scholars - faculty and 
students alike - to study and esplore the 
way legal rules affect behavior," according 
to Ben-Shahar. And the program bears him 
out. At deadline time, which arrived well 
before the center had finalized its program 
for academic year 2000-200 1 : 

Seven courses already were aligned as 
part of the center's program: Economic 
Analysis of Contract DesiLgn and 
Interpretation; Corporate Finance; 
Mergers and Acquisitions; Boundaries of 
the Market; Payment Systems and 
Secured Credit; and Law and 

Economics LVorkshop (a series of 
weekly talks by visiting and U-M 
experts on law/economics subjects; see 
ad.ioinin~ schedule). 
Olin Fellows for the academic year wel-t. 
about to be announced. Up to 10 
fellowships are to be awarded, with eaih 
recipient to work under supervision of a 
faculty adviser and write a law and 
economics paper in addition to 
pursuing regular academic work. 
The program schedule for the fall term 
Law and Economics Workshop was 
finalized. "The workshop provides 
faculty, students, and Olin Fellows an 
opportunity to discuss ongoing research 
in economic analysis of law," according 
to the center. At each weekly meeting of 
the workshop, an invited speaker from 
the University of Michigan or another 

Welcome to the John M. Olin Center for 
Law and Economics at the University of 
Michigan Law School. The Center supports 

&- faculty and student research. issues discussion 
papers, and offers workshops and fellowships 
in law and economics. This Web site is 
desiped to provide information about the 
Center's ma-lor activities. 

Thc ~v~ l io tnc  p c r _ ~ c .  o/ tho Wch c~lcjor ~hcJolln hl.  Olrt~ Ccnl~,t I I ECOIIOIIIIC\ 
(www.lawum~clt.enu/olit1/~11d~.I1tm) is ca~!v leached through lhc Ceiiters €+ Progranis 
link 01 the Law Sckoolk llornc page (wwtv Iawuniich.cdu). 



hw &ool pmeflts a wark-in-progress 
fo'r dimmion. h n g  the s p k r s  
i n d ~ d  to p-t .their work are D-I 
Shv%m of New Yak University, Paul 
hbhcmy of thc ~niverdty of Virginia, 
md Jennifer Arlen of the University of 
Southrn California. (See adjoinbg 
schedule for the lineup of Law and 
Econc@cs Workshop speakers for the 
zenwinder of the fall tern)  

a A conference on the role of judges in 
corporate and securities law is 
scheduled for April 20-2 1,200 1. 
eee description on page 35.) 
More than 25 new papers and articles 
written by University of Michigan 
faculty members in 1999-2000 are now 
avidable in both electronic and printed 
ve*ons far comment. 
Additional p m p m  and activities 

continue to be arranged. As an area that 
has cap tu~~d  growing attention in the past 
kenemtion, many aspects of law and 

ommics learning are now offered at the 
School. "Modem legal education is , 

Imaq'' Dean J e e  S. Lehman, '81, 
, "and without qukstion the other 

c discipline that has had the 
test influence on legal scholarship is 
field of economics." 
The launch of the center is supported 

ar grant from the John M. Olin 
tounda tion. 

1 LAW AND ECONOMICS WORKSHOP SCHEDULE 

The Law and Economics Workshop, palt of the program of the John M. 

Olin Center for Law and Economics, offers weekly programs in which 
scholars make available works-in-progress for discussion by faculty and 
enrolled students. Workshop programs began in September. Hem is the 
schedule for the remainder of the fall term: " 8.- 

David Dana, Northwestern University 

School of Law 

Paul Mahoney, University of Virginia 

November 2 I=== 
School of Law 

Victor Goldberg, Columbia University School of Law 

Jill Fish, Fordham University School of Law 

Stephen Choi, University of California at 

Berkeley Schwl of Law (Boalt Hall) 

-1 Edward lacobucci, University of Toronto 

Faculty of Law 

. Merritt Fox, University of Michigan Law Schd 

Kathryn Spier, Kellogg k h w l  of Graduate 

Management, Nodwestern University 

d December I. h Daniel Shaviro, New York University School of Law 

- 5 . . > . - 
- .  
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Golden Diploma goes to ~ o l ~ i r  
Vera Bolgar, who is retired from the Law School, has been awarded the Golden 

Diploma from The Eotvos L6rand University of Sciences in Budapest, where she holds the 
dstinction of being the first woman to eam a law degree. She completed her legal studies 
there in 1949. 

The Golden Diploma was presented to Bolgar "in recognition of her valuable 
contributions in the field of Legal Science over the past 50 years." Bolgar traveled to 
Budapest to receive the award. 

BolgAr joined the University of Michigan Law School in 1949, was instrumental in the 
development of the Michigan Journal of lntemational Law, and has remained active since 
her retirement in 1979. 

"I've had quite a few publications since I retired," she said. 
Bolgafs most recent publication appeared in June in the Encyclopedia of Eastern Europe: 

From the Congress of Vienna to the Fall of Communism, edited by Richard Frucht (Garland 
Publishing Inc., New York and London, 2000). Her entry, "Law and Codification," traces 
the development of legal codes from Roman to modem times. 



A new eye on the world 
Recognizing that future la\\yers will deal 

with international questions in nearly all 
aspects of their worlz, faculty members 
have approved the requirement that eveiy 
Lax47 School student complete a new course 
designed to "provide an introduction to the 
internatlonal dimensions of law" 

Called Transnational Law, the new 
course "will include the foundations of 
public as well as private international law 
with a particular view to the professional 
needs of current and future lawyers, both 
in government and in private practice," 
according to the proposal the faculty 
approved. The proposal came to the faculty 
lrom the steering committee of the Center 
for International and Comparative Law and 
the Law School's Cumculum Committee. 

The new course will be offered as a first- 
year elective in winter 2001 and will 
become a graduation requirement during 
the 2001-2002 academic year. The Law 
School is the first top American law school 
to require such a course. 

Transnational Law, designed as an 
introductory course, "can be taken as a 
first-year elective or during the second or 
third year," the faculty said. "Obviousl~~, 
students who want to take advanced 
international courses will be stronglj~ 
advised to take it earlier rather than later." 

Making the course mandatory "conveys 
the important message that the 
intemational dimensions of law have 
become so pervasive that their study is not 
an option but a necessity," according to the 
Curriculum Committee. 

In the area of public international law, 
the new course will address: 

Institutions and their role (international, 
regional NGOs, and trade regmes such 
as WTO and NAFTA); 
Sources of public international law, 
especially the making, force, 
implementation, and interpretation of 
treaties; 
Fundamental principles; and 
Domestic force of international law. 

In the area of private internatlonal law, 
the course will address: 
0 International civil jurisdiction principles 

and their relationship to international 
commercial arbitration; 
Foreign and international law in 
domestic courts; 
Trans-boundary effects of judgments; 
and 
The most important conventions 
affecting private disputes. 

White's first novel: 
Second Families 

Mary F: White, former head of the 
Law School's Legal Writing Program, 
has published her first novel, called 
Secolzd Fnnzilies. 

White's novel was published this year 
by Citron Press of London. Centering on a 
Chicago area family, it deals with the 
difficulties that accompany blending a 
family and how the teacher/wife/stepmother, 
daughterlstepdaughtei-/student, 
fatherhusband, and motherlformer spouse 
redefine their roles and themselves. 

And, yes, one of the main characters 
is a lamyer. 

1 Forking t o  improve 
children's welfare 

Carol Boyd oiten begins her programs 
on women drug users by showing an 
advertisement for cigarettes. "Nicotine is 
the most addictive drug," Boyd, a professor 
of nursing and women's studies and 
director of the University of Michigan's 
Substance Abuse Research Center, tells 
listeners. 

"I'm here to tell you," Boyd continues, 
"that she's not much different from the 
woman who smokes crack cocaine, except 
that she uses a legal drug." 

Across the room, Boy& listene~s are 
paylng rapt attention. These Bergstrom 
Fellows are here at the Law School for 
intensive classroom and hands-on 
preparation before heading out for summer 
internships with child advocacy agencies 
across the country Four are Law School 
students; the other 13 come from law 
schools across the United States. What they 
share is a commitment to using the law LO 

improve the welfare of children. 
The annual spring training that precedes 

the Child Welfare Law Summer Fellowship 
is supported by the Bergstrom Endowment. 
The Endowment and the Holden Foundation 
also fund a number of summer fellowships. 

For three days, while many other people 
are preparing for the long Memorial Day 
weekend, the summer fellows undergo a 
rigorous preparation for their internships. 
The May 25-27 program included sessions 
on "Child Protection and Foster Care Legal 
Process," "Child Sexual AbuseAnterviemg 
the Child," "Drug Abuse and Parenting," 
and an "Inti-oduc~ion to Cldd Development." 

In addition, participants prepare and 
take part in a mock court case and meet 
with clients who provide them with a 
consumer's perspective on the child welfare 
system. Their dinner speaker this year was 
the Hon. Nancy C. Francis, '73, a 
Washtenaw County Family Court judge, 
m~ho spoke on "Child Advocacy - A View 
From the Bench." 

Teaching faculty [or the program 
included Clinical Professor Donald N. 
Duquette and Clinical Assistant Professor 
Melissa Breger, '94. Attonley Naoini 
Woloshin organizes the annual training. 



F- .. . . - . -  \lomen react more quicklv and more severely to 

Dean Jeffrey S. Lehman, '8 1, welcomed the 
fellows; other speakers included James 
Henry, of the School of Social Work at 
'vvestern Michigan University; child 
psychologist Pamela 5. Ludolph; Frank 
Vandervort, director of the Child Welfare 
Law Resource Center at the Law School; 
and Boyd. 

Boyd focused her remarks on female 
drug users, noting several differences 
between men and women who use drugs: 

Women get sicker more quickly from 
drug abuse. Differences in hormonal 
balances and physical size may account 
for much of this. 
Women drug users show a higher rate ? .  

drug abuse, and it often takes a woman a decade to 
free herself of dnrg dependency, Carol Boyd, 
director of the University of Michigan% Substance 
Abuse Researcl~ Center tells summer child we!fare 
fellows during their training in May Boyd was one 
of several speakers for the intensive, three-dav 
training session. 

Four Law School students were among the 17 
Bergstrom Fellows who spent three davs of intensive 

preparation at the Law School in May before 
beginning their Child \@!fare Law Summer 

Internships. From left are Beth Koiwrnen, Melissa 
Cordner Peter Tamm, and Betkanv Steffie. 

ot depression. 1 '- 
"It's a sad fact that many women are I 
initiated into drugs by fathers or uncles, 
often in the process of being abused. Don't espect quick cures, she warned 

Two-thirds to three-fourths of drug- the fellows, \\rho in their child ad\rocacy 

addicted women have a history of careers often will have to deal with drug- 

sexual abuse. " dependent or drug-addicted mothers. 
"It takes about 10 years for a person to 
recover from drug use, and in that time she 
will enter treatment three or four times." 

The four summer fellows from the Law 
School included: Beth Koiwnen, who 
follo\ved her training with an internship at 
the University of Michigan Child Advocacy 

Law Clinic; Melissa Cordner, who did her 
summer internship with the Children's 
Advocacy Project of the Chicago Layers '  
Committee for Civil Rghts Under Law; 
Peter Tamm, who worked during the 
summer with the Child Welfare Law 
Resource Center at the Law School and 
with the Michigan ACLU; and Bethany 
Steffke, who jolned Koiwnen to intern at 
the Child Advocacy Lqnr Clinic. 



Training for death penalty bouts 1 "overblown rhetoric" in such 
Yale Kamisal; right, Clarence cases, and defense attorneys 

It takes a special brand of Stevenson was one of three 
lawyer to take on, much less keynote speakers for the 
specialize in, death penalty Clarence Darrow Death Penalty 
cases. There is the sense of Defense College presented at 
aloneness that can accompany the Law School last spring. 

Dar-ro\v Distinguished University 
Professor of Law, chats with 
lzeynote spealter Michael Tigar 
after Tigar's address to the 
Clarence Dan-ow Death Penalty 
Defense College, lreld at the Law 
Scltool last s n r i n ~ .  

s: =- 

need to be talking to juries 
"about what they're supposed 
to do, require them to think 
about and articulate that prison 
is a punishment, that whatever 
the crime [was] the punishment 
is not automatic." 

"Why was Clarence Darrow 
so good?" Tigar asked, refemng 
to the fiery attorney whose 
name identified the Death 
Penalty Defense College. 
"Because he had a sense of 
history, [that] no matter what 
he [the accused] has done, we 
are all a part of the human 
family." 

Tigar noted that he had 
referred to the biblical story of 
Joseph in his defense of Nichols, 
noting how Joseph forgave h s  
brothers, who sold him into 
slavery There's great power in 
stories, Tigar said. "Stories work. 
We know that juries remember 
stories. In our tradition we get 
the story - and then the 
lesson. We get the story - and 
then the revelation. We get the 
story and then we're ready for 
the rule - and learn something 
about ourselves. " 

The closing keynoter, 
Visiting Assistant Clinical 
Professor and College Director 
Andrea Lyon, outlined "the 
politics of trying a death case." 

"I think it's a lot easier for 
people to kill the problem than 
to solve it," she said. "It's hard 
to solve the problem. You can't 
solve it in a sound bite. . . . 

"Inject complexity, inject 
uncertainty. Show how hard a 
case it is, and let the jury see 
that it's okay not to have a 
simple answer." 

Another Death Penalty 
College is being planned for 
spring ZOO1 at the Law School. 

Information on the college 
is available through the 
Centers & Programs link on 
the Law School home page 

1 you're in it, and in il eve,? minttlc. 
I ,  (wcnv.law.umich.edu). 
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Conferences offer opportunity for deeper look at issues 

Mini-conferences are part of the way of 
Me at the Law School - small discussion 
groups, informal hallway debates, soclal 
activities that include earnest talks about 
legal issues like informed consent, 
intellectual property tahgs ,  or any of the 
many other subjects that are part of a legal 
education. 

Formal conferences serve a similar, but 
expanded purpose by bringing together 
experts to explore and concentrate on 
specific issues like suspect warnings, the 
impact of the Americans with Disabilities 
Act, or the pervasive expansion of 
technology against the bulwarks of privacy 
and individual rights. As occurs each 
academic year, several conferences are 
scheduled during tlus 2000-2001 year, on 
a variety of subjects that bring a legal 
perspective to bear on topics ranging from 
current events to images in the crystal ball. 

Here is the lineup of conferences 
scheduled during this academic year: 

Directions for Reform: The 
Americans with Disabilities Act 
(ADA), November 3 4 .  "Why the 
ADA?" ask conference organizers, who 
are associated with the sponsoring 
University of Michigan Journal of Law 
Reform. "This year is the 10th 
anniversary of the passage of the ADA, 
the most comprehensive disability rights 
statute [ever enacted]. The ADA has 
been under attack, however, by those 
who think that its hgh economic costs 
to employers and institutions have been 
a &incentive to breaking down the 
baniers to employment, transportation, 
public accommodations, and public 
services for individuals with 
hbihties." They add: "lnladdition to 
the controversy surrounding the 
effectiveness of the ADA, the ADA has 
also created a tremendous amount of 
litigation, especially during the last two 
years. Although the statute has been on 
the books since 1990, the Supreme 
Court remained silent on the Act until 

- 

1997. The Supreme Court decided eight 
ADA cases in its 1997 and 1998 terms. 
The Court's interest has renewed public 
attention to the problem of 
discrimination against persons with 
disabilities and has led scholars to 
question the effectiveness and viability 
of the ADA." The conference, sponsors 
say, is designed to provide "a special 
opportunity for students, faculty, and 
administrators throughout the 
University to attend a program 
addressing a multidisciplinary issue in a 
realistic, interdisciplinary, reform- 
oriented manner." 
Miranda after Dickerson: The Future 
of Confession Law, November 1 7- 18. 
Say the organizers: "In the 1966 
landmark decision of Miranda v. 
Arizona, the Supreme Court held that 
police must take some steps to protect a 
suspect's Fifth Amendment rights 
against self-incrimination before 
initiating questioning. The case 
produced the now famous 'Miranda 
warnings.' In 2000, the Court ruled in 
Dickerson v. United States that Miranda 
was a constitutional decision that 
Congress could not displace by passing 
a statute that required merely that 
confessions be voluntary After 
Dckerson, questions abound regarding 
the case's impact on confessions law and 
Miranda jurisprudence." Among 
participants will be Paul Cassell of the 
University of Utah, leading and 
longtime proponent of overturning 
Miranda, and Clarence Darrow 
Distinguished University Professor Yale 
Kamisar, a leading proponent of 
maintaining the Miranda protections. 
(See page 96 for an excerpt of Kamisar's 
article on the congressional hearings 
that preceded passage of the law that 
sought to overturn Miranda.) 

Factory Farming in the 21st Cenhuy: 
Are the Financial Benefits Worth the 
Environmental and Social Costs? 
January 26,2001, presented by the 
University of Michigan Environmental 
Law Society Animal Feeding Operations 
(AFOs) are a growing part of the fpod 
production industry and raise issues of 
environmental and human health and 
the treatment ofanimals "The C] 
University of Michgan Environmental 
Law Society believes thq nbw is\ran 
opportune time to bringla11 sides of h 
issue together to address the numerous 
concerns involved, and to disc& 
solutions to what has become a truly 
national problem," conference 
organizers say in the program proposd. 
The conference will bring together 
industry representatives, farmers, 
governmental agency members, 
environmentalists, property rights and 
animal rights activists, and foreign 
observers. 
Law, Policy, and the Convergence of 
Telecommunications and Computing 
Technologies, March 7-9,200 1. 
Sponsored by the Law School, College 
of Engirieering, School of Information, 
School of Public Policy, Business School, 
and the Michigan Telecommunications and 
Technology Law Review, with support 
from The Park Foundation. "The end of 
the 20th century saw the convergence of 
telecommunications and computing 
technologies, as the Internet, wireless 
communications, and a high-bandwidth 
cable infrastructure transformed all 
aspects of economic and social life," 
note conference organizers. "This 
transformation called into question a 
broad array of legal norms and policy 
solutions, within individual nation- 
states and globally . . . This conference 
will bring together a group of leaders 
from the legal, policy, techcal, and 
business domains to explore these 
questions and speculate about our 
shared future." Some of the issues being 
considered at deadline time for 
discussion at the conference were: "No 



Rzsonal Privacy in a Connected 
Wmld?; "One World: Who Taxes? Who 
&$uLtes!"; "Internet and Stock 
Tradhg: Financial Markets, Services and 
Timsactions, and Direct Tradingn; 
"Content: How Much of My Idea 
Should I Own?"; "Human Relationships: 
Is This Bringing Us Together or Driving 
Us Apart?"; and "Fraud: Can You Trust 
the Information You Get?" Conference 
proceedings will be published by the 
Michigan Ie~tcommunicaticms and 
Technology Law Review 
hmmn Indian Law Day, March 22, 
2001. Sponsored by the Native 
herican Law Students Association, ths 
one-day conference examines an issue 
affecting Native American legal life and 
coincides with the opening of the 
annual Ann Arbor Powwow, Dance for 
Mother Earth. Program details were not 
available at deadhe time. 
Change, Continuity, and Context: 
Japanese Law in the Zlst Century, 
April 5-7,2001. Sponsored by the 
Japan Foundation, the University of 
Miduganb Center for Japanese Stu&es, 
and the Law School endowments from 
Surnitomo Bank Ltd. and Nippon Life 
Insurance, the conference will include 
p-tations by Japanese comparative 
law scholars and major U.S. scholars of 
Japanese law, as well as sociologists, 
political scientists, and htorians. 
Judging Business: The Role of 
Judicial Decisionmalung in Corporate 
and Securities Law. To be held 
April 20-2 1,200 1, under sponsorship 
of the John M. Olin Center for Law and 
Economics. "Judging Business," as 
organizers call the conference in verbal 
shorthand, will focus on the role that 
judges play as human agents in the 
devdopment of corporate and securities 
law The papers presented 4 -exmine 
how the ideology, experience, psychology, 

and cognitive limitati& of judges affect 
judicial decisionmakmg in business 
cases. Papers will be presented by 
Chancellor William Chandler of the 
Delaware Chancery Court; Steve 
Bainbridge and Mitu Gulati of UCLA; 
Hilary Sale, of the University of Iowa; 
Robert Thompson of Vanderbilt 
University; and Adam Pritchard of the 
Law School. Confirmed commentators 
at deadline time included Wzlliam Allen, 
director of New York University's Center 
for Law and Business; WiUzam Eskndge 
of Yale University; Donald Langevoort of 
Georgetown University; Joel Seligman of 
Washgton University; and Edward 
Rock of the University of Pennsylvania. 
Federal judges also have been invited to 

bring their judicial perspective to the 
discussion. 
In addition, the Michigan Jmrd of 
R a e  6 Lmy is presenting the speaker 
s e r i e s R a a d D e m ~ i n t h c  
New Miuenium. The series includes 
programs this fall and in January, 
February1 and March 2001. Activities 
include inhvidual speakers, panel 
discussions, and a debate. Organizers 
say the series is designed to "explore 
various issues concerning the roles and 
nghts of racial minorities in U.S. 
political life" and "will bring together 
students, scholars, practidoners, and 
activists to explore the ways in which 
race, law, and the political proms 
intersect." 



Todai Count on the Law School to prove really involved in Japan so far, or going to hc 
Kipling wrong: East tnet West this past in the f~~ ture ,  would come to join and it must 
academic year, and the twain got on be a very small, quiet, and subtle seminar," 

1 famously. exchange "It's about a week early for a real 
evaluation." Mark D. West. who directs the 

* * I *  1 1 Law School's Japanese law program, 

joins kindred reported as the winter term was winding 
down, "but I think that it's fair to say that 

A A the University of Tokyo (Todni) facity 

spirits exchange has been phenomenal this year." 
The year had been a busy one for West, 

- 
as well as for others involved in the four 
Japanese law courses offered at the Law 

he said. "My prediction has turned out 
completely wrong. Although two students 
dropped out at the first meeting, seven 
students are very active, acute, and good in ' 

my seminar. 
"I first thought I should gve introductory 

remarks to explain in English what a 
particular Japanese legal document, such as a ) 

Japanese Supreme Court judgment, meant. 
[But] no, it was not necessary at all. They I 

even could not wait for the end of my 
English explanation They just began arplng 

, w t h  each other in Japanese on the legal 

"I am impressed w t h  the students' ablllty 
and eagerness to learn foreign matters + 

through foreign language," he sald "They are 
a great asset to your Law School Am I proud 
of them? Of course " 

The excitement reached beyond the 
classroom. A real highlight of the exchange 1s 
the faculty interaction, West sald "Professor 
Yozo Yokota and Professor Robert Howse 

' 

each discovered that he is not the only 
person in the world attempting to llnk b 

intematlonal trade w t h  human nghts " 
Yokota and Howse met again m Tokyo In the ' 

School. West brought in short-term visiting 
professors from the University of Tokyo to 
co-teach a seminar in Japanese Law with 
him. He feels that the team-teaching 
approach, using a Westerner who had 
lived, studied, and taught in Japan, and a 
Japanese national, provides students with 
the kind of multi-national perspective that 
such a course demands. Carl Schneider, 
'79, the Chauncey Stillman Professor for 
Ethics, Morality and the Practice of Law, 
also used the team-teaching approach to 
teach Comparative Family Law, which he 
and Visiting Professor Shinichiro Hayakawa 
created. 

Visiting Professor Takahashi Maruta 
taught two courses, Individual Rights in 
Japan, and Japanese Legal Documents. As 
Professor Maruta told many members of 
the Law School in a group e-mail, the latter 
course was the first seminar in the Law 
School to let students read, argue, and 
write solely in Japanese. "At first I imagned 
that maybe a couple of students who were 

- ~rifessor Ronald Mann and Professor ' 

Osamu Morita, a law and economics 
specialist from the University of Tokyo, were 
in tune with each other from the instant they 
met. "Five minutes after Mann came in to tell 
me how fascinating Morita is, Morita came in 
to tell me that he had finally met his 
academic counterpart in the United States - 
Ronald Mann. " I 

In the other half of the Japanese 
connection, West and five other Law School , 
faculty members taught and spoke in Japan 
during the summer: Professors Don Herzog 
and Matthias Reimann, LL.M. '83, taught at 
the University of Tokyo; Schneider lectured 
and interviewed in Kyoto and Tokyo; ~ichnrd , 
0. Lempert, '68, delivered a number of 
lectures; Howse attended a conference; and 1 

West taught a full course in Japanese on 
comparative corporate law at Kyoto 
University. In September, Mann began a twc7- 
month stay in Japan as Visiting Scholar from 
Abroad at the Institute for Monetary and 
Economic Studies of the Bank of Japan. 



EL issues claim 
growing share of 
Dutch council's time 

If you need a measure of the impact of 
the European Community on domestic 
legal issues in Europe, ask Richard H. 
Lauwaars, a member of the Council of 
State of The Netherlands. ' 

In 1994, when he joined the council, 
about five percent of the cases that came 
before the council involved issues 
associated with the European Community 
Lauwaars said. Now, up to half of the 600 
cases the council handles each year fall into 
that category 

"1 can say it still is growing," said 
Lauwaars, who has taught at the Law 
School as a visiting professor and stopped 
by last summer during a vacation trip 
through the United States. 'We average 
600 cases a year, and in 250 to 300 
Communi,ty law plays a role. Sometimes it5 
in the background, in other cases it is 
predominant." 

For example, Eumpean Community law 
often plays a major role in cases involving 
agriculture, technical standards, food 
legislation, and transport, he said. Last 
par, the common Community foreign 
policy was extended to include national 
defense and now there is discussion of a 
common-European defense policy 

The Council of State has two main 
functions: (1) to advise the government on 
the legality of all pending legislation, and 
(2) to serve as the country's highest court 
of administrative law. Council opinions on 
pending legislation are not binding, "but 
the government to write a replyn 
Lauwaars said. His own special task, he 
explained, is to manage reports on pending 
legslation that involves European 
Community law. "I am the representative 
for the European Union," he said of his 

i role among the councilb 26 members. 
Looming in the future is the probability / that the council also will become Hollandb 

ppeals court for asylum cases, an added 
ponsibility that Lauwaars said would 

gnificantly increase its workload. 



a t  Cambridge 
Britain representing various disciplines, 
rather than the usual single lecturer,: said 
Vining, the Harry Bums Hutchins 
Collegiate Professor of Law. 

The series was "a fascinating 
interdisciplinary effort," he reported. 

Stephen Jay Gould of Harvard I 

University opened the series on June 30 
with a talk on "Large and Small Sdles of 
Time." Pulitzer and Nobel Prize-winning 
author and Princeton University professor , 
Toni Morrison concluded the series on July 2 
with a talk on "The Loss of, Lost Time." 

"Between them were three gdups of 
lectures," said Vining, "the first, by 
htorians of science, anthropolgists, and 4 
historian of religion, addressing calcnda~ 
and calendrical existence; the second, by 
physicists, bi-ologists, an astrophysicist, and 1 
myself, addressing the scientific 1 
measurement of time; and the third, by \ 
composers and historians of music, on timi 
in music. 

"Each of my books has wrestled in , 
some way with the problem of time in : 
legal thought, and with various aspects of 1 

the reality of time not captured in our j 
sense of it as a sequence of units - what 
is sometimes called 'real time.' My talk 
on 'Unmeasured Time' was placed at the 
end of the second group to provide a 
transition from discussion of the scientific 
measurement of time to discussion of the 
musical performance of time." 

William E. Bolcom, the Ross Lee Finney 
Distinguished University Professor of Musp 

Music, also spoke in the series. Bolcom 
! at the University of Michigan School of I - 

' 1 

discussed "Musical Time vs. Real Time." 
The Tanner Lectures on Human Values 

rotate among seven American and two 
British universities - Michigan, Stanford, 
California, Utah, Yale, Harvard, Princeton, 
Oxford, and Cambridge. The lectures are 
sponsored "to advance and reflect upon the 
scholarly and scientific learning relating to 
human values. This intention embraces 
entire range of values pertinent to the 
human condition, interest, behavior, and 
aspiration." 



- 

Herzog named Edson R. Sunderland 
Drofessor of Law 

Donald J. Herzog, who holds 
professorships in both the Law School and 
the Department of Political Science, has 
been named the Edson R. Sunderland 
Professor of Law. The University of 
Michigan Board of Regents approved the 
appointment this summer. 

A member of the Law School faculty 
since 199 1, Herzog began teaching at the 
University of Michigan in the Political 
Science Department in 1983. He earned 
his A.B. summa cum laude from Cornell 
University and M.A. and Ph.D. degrees 
from the Harvard University Department of 
Government He also has been associated 
with the Institute for Advanced Study in 
Princeton, New Jersey During the 1995-96 
academic year he and fellow Law School 
professor William I. Miller were fellows at 
the University of Michigan Humanities 
Institute. 

A leading scholar of democratic theory 
Herzog is the author of Without Fozlndations: 
Justification in Political Theory; H a p p ~ ~  Slaves: 
A Critique @f Consclzt Theon); and Poisoning 
the Minds of  the Lower Orders. The last 
book, published in 1998, won an 
honorable mention award from the 
ProfessionaVScholarly Publishing Division 
of the Association of American Publishers. 

The Edson R. Sunderland professorship 
was established at the Law School in 1967. 
Sunderland, who taught at the Law School 
from 1901-44, was one of the leading 
procedural scholars in the Anglo-American 
legal world. 

Previous holders of the chair include 
Francis A. Allen and Terrance Sandelow. 
Both professors also served as deans of the 
Law School. 

Alain Boureau visits to share 
expertise on Middle Ages 

Alain Boureau, a distinguished scholar 
of the history of the Middle Ages who is 
based in France, is spending part of fall 
tern with faculty and students as the 
Thomas E. Sunderland Fellow and Visiting 
Professor of Law. 

Boureau began his visit in September 
and remains through mid-October. He did 
his undergraduate studies at the University 
of Lyon and earned his doctorate in history 
from the ~ c o l e  des Hautes ~ t u d e s  en 
Sciences Sociales in Paris. He currently is 
director d'etudes des Hautes Etudes en 
Sciences Sociales and director of its Centre 
de Recherches Historiques. 

One of the world's foremost scholars of 
the history of the Middle Ages, Boureau is 
the author of numerous books and articles. 
He has taught at Johns Hopkins University 
the University of California at Berkeley, and 
the University of Michigan. His presence at 
the Law School "will provide a special 
opportunity for scholarly exchange on the 
medieval roots of the law," Dean Jeffrey S. 
Lehman, '81, and Provost Nancy Cantor 
told University of Michigan regents in 
recommending Boureau for the fellowship/ 
visiting professorship. "He is a distinguished 
addition to a fine Law School tradition." 

The Sunderland Fellowship in Law was 
established 15 years ago, according to the 
Law School's recommendation to the 
regents, "to bring to the Law School 
scholars in a wide range of disciplines 
other than law to work with the members 
of the Law7 School faculty and other 
faculties throughout the University" 

Past fellows have included psychologists 
such as Lee D. Ross, philosophers such as 
Judith Jarvis Thomas, historians like 
Gordon S. Wood and Eugene D. Genovese, 
and economists like Roger E. No11 and 
Donald N. McClosely 



- 
HellerIKrier article voted among year's best 

The legal arena of takings is familiar three-quarters of a century have turned the 
territory for Professor James E. Krier, and words of the Takings Clause into a secret 
when he joined forces with Professor code that only a momentary majority of the 
Michael A. Heller to re-assess the field their Court is able to understand," the authors 
collaboration drew widespread attention. say "The justices faithfully moor their 

So widespread that their article on the opinions to the particular terns of the Fifth 
subject in Harvard Law Review, "Deterrence Amendment, but only by stretching the 
and Distribution in the Law of Takings." test beyond recognition. 
has been chosen by h n d  Use and "A better approach is to consider the 
Environment Lnw Review for reprint as one purposes of the Takings Clause, efficiency 

M~~~~~ A, He,ler 
of the best articles on land use published in and justice, and go anew from there. Such 
the past year. The original article appeared 
in 112 Harvard Law Reviov 997-1025. An 
excerpt appeared as "Uncoupling the Law 
of Takings" in the Spring 2000 issue of Law 
Quadrangle Notes. 

"The law of talungs couples together 
matters that should be treated independ- 
ently" the authors begin. They proceed to 
devise a four-part approach to takings: 

Ordinary regulation; 
Tahng/no compensation; 
No taking/compensation; and 
Ordinary talung. 

"Supreme Court decisions over the last 

a method reveals that in some cases there ~c 
are good reasons to require payment by the 
government when it regulates property, but 
not to insist upon compensation to each 
aggrieved property owner. In other cases, 
the opposite is true - compensation to 
individuals makes sense, but payrnen t by 
the responsible government agency does 
not. Uncoupling efficiency and justice 
would invigorate the law of takings." 

This is the third time that Krier, the 
Earl Warren DeLano Professor of Law, 
has won this honor from Land Use and 
Environlnent Law Reviow. 

Jan~cs E. Krier 

Gueyser, Weber join Detroitobased Assistance for Urban Communities Clinic 
Tivo faculty members have joined the 

Law School's Legal Assistance for Urban 
Communities Clinic in Detroit: 

Teresa N. Gueyser, who has worked 
extensively in Detroit legal circles, brings 
that e.xpertise to the clinic as a clinical 
assistant professor; and 
Matthew D. Weber, who has taught at 
the University of Wisconsin Law School, 
joins the clinic as a visiting assistant 
clinical professor who d l  work with 
students in many of the projects the 
clinic undertakes. 
The Legal Assistance for Urban 

Communities Clinic helps community- 
based groups develop projects and get 
assistance for housing programs and related 
activities. Gueyser's experience is proving 
especially helpful in guiding students 
through their contacts and negotiations with 
city agencies and officials. 

Gueyser came to the clinic from a post as 
chief assistant corporation counsel to the 

manager of the Real Property/Environmental 
Division of the City of Detroit Law 
Department, where she oversaw legal 
sewices delivery to city agencies in all 
aspects of real property acquisition and 
disposition; she had held the post since 1997. 

Prior to that, she senred as general 
counsel to the City of Detroit Housing 
Commission, and earlier, as senior assistant 
corporation counsel, she drafted and 
negotiated contracts for legal services. 
housing consultants, environmental services, 
and other construction-related subjects for 
the City of Detroit. 

Before joining the city staff in 1995, 
Guesyer practiced with Lewis, White & 
Clay PC. in Detroit, where she concentrated 
on public corporation law and quasi- 
governmental authorities. 

Gueyser is a graduate of the University of 
Iowa School of Law and Indiana University 

Weber earned his B.A. at the University 
of Michigan and then went on to earn an 

M.A. at the University of Wisconsin La Follette 
Institute of Public Affairs and his J.D., cull1 

latlde, from the University of Wisconsin Law 
School, where he also has taught a course in 
corlflict of laws. i 

Before joining the Detroit-based Law School 
clinic, he was a research attorney in the family 
division of Wayne County Circuit Court, wl~ere 
he worked with judges from across Michigan 
to revise court rules that govern the family 
division; he also worked with outside counsel 
to prepare pleadings and briefs in civil actions. 

Weber has served as a judicial clerk for the 
Hon. John C. Shabaz, chief judge of the U.S. 
District Court for the Western District of 
Wisconsin, clerked for the Government 
Operation and Administrative Law Division 
of the Wisconsin Department of Justice, and 
served as coordinator of the Northern 
Michigan Environmental Action Council. 

He is a member of the state bars of 
Michigan and Wisconsin. 



A Modern Approach 
to Evidence 

Evidence is both "eminently 
pnctical and highly intellectual ," 
csplain authors of a massive 
new textbook on the subject. 

Law School professors 
~ichard 0. Lempert, '68, and 
samuel R. Gross, with James S. 
Liebman of Columbia Law 
School, devote 1,420 pages to 
qving law students the material 
they need to mine the depths 
of the subject of evidence. The 
narrative and problem-orien ted 
nature of their book, A Modem 
Approach to Evidence: Text, 
Problems, 3-anscripts, and Cases, 
3rd edition (West, 2000), are 
designed to encourage policy 
analysis and concentration on 
the principles behind rules of 
evidence. 

"There are rules to be 
learned and concepts to be 
pondered," the authors write. 
"The rules of evidence may be 
esamined from historical, 
logcal, and psychological 
perspectives. They may also be 
esamined as tools that lawyers 
use to win cases. Ethical issues 
are closz to the surface in this 
course and are important to an 
understanding of what it is to 
be a lawyer. Underlying 
everything is the often 
unexplored relationship 
between rules of evidence and 
the quality of justice that a legal 
system delivers." 

The 3rd edition contains a 
new section on the terminology 
of evidence law and the process 
of making a record, and a new 
chapter on taking evidence. 
Authors of the 1977 and 1983 
editions expected the field of 
e\idence to return to the 
s~ability it had exhibited prior 
to adoption of the Federal 
Rules of Evidence in 1975. 

"That has not happened," 
note the authors of this new 
edition. "The Supreme Court 
has taken a special interest in 
clarifying this federal code, 
Congress has been politically 
inspired to overturn age-old 
principles, and, perhaps most 
important, an Advisory 
Committee on the Federal 
Rules of Evidence was created 
in 1993 and seems determined 
to prove its value by undertahg 
the Sisyphean task of brinpng 
the rules closer to perfection." 

As a result, the authors say, 
the new 3rd edition is mostly 
rewritten "and having learned 
to expect more rapid change in 
the law of evidence - we are 
committed to maintaining its 
currency with more frequent 
revisions." 

Lempert, the Francis A. 
Allen Collegate Professor of 
Law, teamed with Stephen A. 
Saltzberg to write the first two 
editions. This time, his co- 
authors include Gross, the 
Thomas G. and Mabel Long 
Professor of Law, and Liebman, 
Simon H. kfkin Professor of 
Law at Columbia Law School. 

Massive new treatise assays 
criminal procedure 

It's been 15 years since 
Jerold H. Israel and long-time 
co-author Wayne R. LaFave 
thoroughly surveyed the 
landscape of criminal 
procedure - and (with the 
help of a third co-author, 
Nancy King) the result of their 
return is a new treatise that 
doubles the size of its three- 
volume predecessor. 

"In large part, this growth 
represents an effort on our part 
to take note of changes that 
have occurred in the interim," 
Israel, Alene and Allan E Smith 
Professor of Law Emeritus, and 
his co-authors sap in the 
preface to their newly 
published 2nd edition of 
Criminal Proccdurc (West 
Group, 1999). The treatise also 
is available electronically on 
Westlaw under the CRIMPROC 
siLgn-on. 

The six-volume treatise 
again teams Israel, who also is 
Ed Rood Eminent Scholar in 
Trial Advocacy and Procedure 
at the University of Florida 
College of Law, with LaFave, 
the David C. Baum Professor of 
Law Emeritus and Center for 
Advanced Study Professor 
Emeritus at the University of 
Illinois. This time they are 
joined by new co-author Nancy 
J .  King. '87, professor of law 
and associate dean at 
Vanderbilt University School of 
Law. King "has brought great 
skill and enthusiasm to the 
project, and we have benefited 

greatly from her many 
significant contributions to the 
enterprise," her co-authors say. 

The massive new treatise 
brings readers up to date since 
the first edition appeared in 
1984. "During that period, the 
U.S. Supreme Court has 
decided a few hundred cases 
that, collectively, have changed 
further the character of our 
state and federal criminal 
justice systems," Israel, King, 
and LaFave note. "We have 
gven particularly close 
attention to those cases, but 
have also made an effort to 
reflect changes, both subtle and 
dramatic, that have been 
brought about by legslative 
activity or by shifting trends in 
lower court cases. 

"Beyond this, the increase in 
size in the treatise represents an 
effort by the authors to 
improve generally upon what 
we were able to accomplish in 
the first edition. And thus, even 
as to subject matter where the 
governing principles have 
undergone little or no change, 
we have attempted to improve 
the co17erage by presenting a 
more highly developed textual 
analysis andlor more extensive 
footnote documentation in the 
form of relevant court decisions, 
statutes, rules of court, law 
review articles, and books." 

The espanded work cites 
more than 17,000 cases and 
more than 3,000 statutory or 
court rule provisions. 



Professor Evan H. 
Caminker is on leave to serve 
as deputy assistant attorney 
general in the Office of Legal 
Counsel, U.S. Department of 
Justice, until January 2001. 

Wade H. McCree Jr. 
Collegate Professor of Law 
David L. Chambers chairs the 
Association of Amencan Law 
Schools' (AALS) Commission 
on Pro Bolzo and Public Service 
Opportunities and is co-chair 
of AALS' Task Force on 
Diversity in Admissions. He 
completes his term on AALS' 
executive committee this year. 
During the winter term he 
presented an AALS workshop 
on "Empirical Research on the 
Legal Profession" at the 
University of Vermont Law 
School, and spoke on 
"Customary Marriage Rules in 
Post-Apartheid South Afiica" 
on two occasions, at a Social 
Science Research Council 
conference in Phoenix and for 
the Family Workshop Group of 
the Institute for Social Research 
at the University of Michigan. 

Clinical Assistant Professor 
Kenneth D. Chestek presented 
a seminar program for the 
Virginia Association of 
Assessment Officers in July 

Edward H. Cooper, the 
Thomas M. Cooley Professor of 
Law, has been appointed an 
adviser to the American Law 
Institute's International 
Jurisdiction and Judgments 
Project. He also delivered a 
paper on "Closure in Mass 
Torts" at a conference at the 
University of Pennsylvania Law 
School and served as Civil 
Rules Advisory Committee 

emissary to the U.S. Judicial 
Conference Federal-State 
Jurisdiction Committee. 

Rebecca S.  Eisenberg, the 
Robert and Barbara Luciano 
Professor of Law, appeared on 
PBS' NewsHour lvitll J im Lelzrer 
in July in a program focused on 
the human genome mapping 
project. 

Assistant Professor Daniel 
Halberstam in April presented 
a paper on "Haider and the 
Limits of European Integration" 
at the conference on Jorg 
Haider's Freedom Party in 
Austria called "Austria Black 
and Blue," held at the 
University of Michigan's Center 
for European Studles. The same 
month lie provided summary 
remarks at the conference 
"Pl-ivacy in the System of Free 
Expression," held at 
Northwestern University's 
Center for the Advanced Study 
of Freedom of Expression. 

Professor James C. Hathaway 
was involved with two film 
projects during the winter 
tern. He was on-camera host 
[or a set of refugee law videos 
produced by the European 
Union for asylum adjudicators, 
filmed in Athens in February, 
and he completed his work as 
adviser for the film Well- 
Founded Fear, which aired on 
PBS in May He was actively 
involved in the debate over the 
Elian Gonzalez case, and had 
op-ed pieces on the issue 
published in the Chicago 
Tribune and Los Angeles Times. 
In March, he spoke at a 
conference on illegal migration 
from China at the University of 
British Columbia, Vancouver; 
in April he gave the paper "Can 
Refugee Law Survive the End 
of the Cold War?" at the 
Annual Meeting of the 

American Society of 
International Law in 
Washington, D.C.; and in May 
he presented lectures and 
training courses at the 
International Secretariat or 
Amnesty International in 
London and the Refugee 
Studies Center of Oxford 
University 

Thomas E. Kauper, 'GO, the 
Henry M. Butzel Professor of 
Law, spoke on merger control 
in the United States and 
European Union in his 
Bemstein Memorial Lecture at 
the U.S. Department of Justice 
in May. He also recently 
participated in a workshop on 
joint venture guidelines wit11 
the Federal Trade Commission 
and presented a talk on the 
Microsoh antitnist issue to the 
Economic Dinner Group at 
Ann Arbor. He chairs the 
Public Service Committee of 
the ABA's Antitrust Section and 
the A m i a ~ s  Committee of the 
ABKs Antitmst Section, and is 
a member of the ABA Antitrust 
and International Law Sectionk 
Antitrust and International 
Trade Task Force and the Task 
Force on Concentration Effects. 
During the winter he was 
Distinguished Visiting Professor 
at the Toledo Law School, 
where he also presented two 
programs to the faculty on 
Microsoft. He lectured at the 
Golden State Antitrust Institute 
in San Francisco and was chair 
and principal lecturer for the 
Antitrust Short Course 
presented by the Southwestern 
Legal Foundation in Dallas. 

Earl Warren Delano 
Professor of Law James E. 
Krier served as commentator 
on papers by young law 
professors as part or the 
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jtanl'orcWale Junior Faculty 
Forum at Yale Law School 
in May 

Francis A. Allen Collegiate 
Professor ol Law Richard 0. 
Lempert, '08, this summer 
participated in an international 
five-day conlerence in Tokyo, 
Osaka, and Kyoto; his remarks 
at the conference were quoted 
in the Japan Tinzes and on 
Japanese radio and he appeared 
on a Japanese television 
program about the conference. 
I-Ie also gave a talk on legal 
education at Kwansei Gaguin 
University in Japan and spoke 
to the Osaka Bar Association 
on the subject of the civil jury 

Professor Kyle D. Logue 
chaired the University of 
Michigan's Ad Hoc Advisory 
Committee on Tobacco 
Investments that studied the 
issue of divestiture of 
University-held tobacco stocks 
and wrote the report that 
recommended that the "[Board 
of] Regents adopt a policy of 
divcstrnent with respect to 
tobacco-company securities." 
The eight-member committee 
was formed in September 1999 
and made its report in March. 
In June, the Board of Regents 
adopted the committee's 
recommendation "to sell all of 
the University's currently 
owned shares of stock (and not 
to purchase any new shares) in 
companies that, either 
 hemse elves or through their 
subsidiaries, manufacture 
significant quantities of 
cigarettes or other tobacco 
products." 

Assistant Professor Adam C. 
Pritchard presented papers last 
spring at the University of 
Virginia School of Law's Law 
and Finance Conlerence, the 
annual meeting of the 
American Law and Econom~cs 
Association, the Law School's 
Law and Economics Workshop, 
the Center for Corporate Law 
at the University of Cincinnati 
College of Law, and the 
F. Hodge O'Neal Corporate and 
Securities Law Symposium at 
Washington University School 
of Law. 

During the spring, Professor 
Emeritus John Reed gave talks 
to the International Society of 
Barristers Convention at 
Carlsbad, California; the 
Judicial Conference of the 
Eighth Judicial District of Ohio 
at Cleveland; the Bench-Bar 
Conference of the Memphis Bar 
Association in Destin, Florida; 
and the Kentucky Bar 
Association Convention at 
Covington. He also senres as a 
member of the Michigan 
Supreme Court's Rules of 
Evidence Committee. 

Professor Mathias W. 
Reimann, LL.M. '83, has been 
appointed general reporter on 
"Worldwide Trends In Product 
Liability Law" for the World 
Congress of Comparative Law, 
to be held at B~isbane, 
Australia, in 2002. He also has 
been elected a member of the 
executive committee of the 
Association of American Law 
Schools' Section on Conflict of 
Laws. In June, he was a speaker 
for the conference on "The 
Anlericanization of European 
Law," held in Paris under 
sponsorship 01 the French 

Ministry of Finance and 
Economics. In April he 
participated in an American Bar 
Association program on 
international curriculum, and 
in March was a speaker for the 
conference on "Rethinlung the 
Masters of Comparative Law," 
held at Northwestern School 
of Law. 

Clinical Assistant Professor 
Grace Tonner, director of the 
Law School's Legal Practice 
Program, participated in three 
programs at the Association of 
Legal Writing Directors 
Conference in Boston in July: 
"Student Recruitment and 
Institutional Advancement ," 
"Hiring, Promotion, and Firing 
of Contract Law Faculty: 
Process and Practice," and 
"Talung ksks: The Next Stage 
for Your Program and Your 
Career." In January, she 
discussed "Loohng Forward, 
Looking Back: 20 Years of Legal 
i;Ik-iting," as the Legal Writing 
Section Luncheon Speaker for 
the annual meeting of the 
Association of American Law 
Schools at Washington, D.C. 

MacKinnon wins 
case against Karadzic 

Using a legal argument 
championed by Professor 
Catharine A. MacKnnon, a 
federal jury in New York has 
ordered fugtive Bosnian Serb 
leader Radovan Karadzic to pay 
$745 million to women who 
accused him of being 
responsible for killings, rapes, 
kidnappings, torture, and other 
atrocities during the "ethnic 
cleansing" that was part of the 
war in their homeland during 
the early 1990s. 

In an unusual move, jurors 
asked to shake the hands of the 
women and their attorneys 
after the verdict was read. One 
juror called the women 
"wo~zderlul and dignified ladies 
who deserve justice for the 
indignity they suffered." 

The eight-day trial took 
place in the U.S. District Court 
in Manhattan. MacKinnon, the 
Elizabeth A. Long Professor of 
Law, filed h e  orignal action in 
1993 and led the trial team that 
argued the case in Manhattan 
in August. The civil suit was 
filed by a dozen women 
survivors of rapes and beatings 
in the folmer Y~lgoslavia and 
three organizations that assist 
Bosnian and Croatian war 
victims. None of the plaintiffs is 
a U.S. citizen. 

Many observers consider the 
~~erdict symbolic because 
Karadmic is not subjecc to U.S. 
law, but Macfinnon took issue 
wit11 those who say none of the 
damages will be collected. The 
plaintiffs' la~vyers said they 
would try to seize "substantial 
assets" held by Karadzic. "It 
seemed as though they would 
get away with everything up 
until no~v," MacKinnon told 
Tlzc U7nslzil1gton Post. 



Three faculty join Legal Practice Program 
Ever). student at the Law School takes 

two terms of Legal Practice, a full-year 
regmen of legal vocabulary building; 
learning to write in the different ways that 
a legal career requires, from letters to 
clients to briefs to courts; and courtroom 
simulation. 

Legal Practice professors get to know 
their students well and often work with 
them one-on-one as the future lawyers 
develop their skills. Three new faculty 
members have joined the program this 
year: Edward R. Beclzer, Margaret A. 
Cernak, '89, and Kenneth D. Chestek. 

Becker, who graduated summa cum 
laude from the University of Illinois College 
of Law, previously taught at Thomas M. 
Cooley Law School in Lansing. While 
teaching there, he also maintained a solo 
practice, sening as independent legal 
contractor for two real estate developers. 
Earlier, he had been an associate with 
Dickinson Wright P.L.L.C. in Lansing. At 
Dickinson Wright, he represented 
Ameritech Michigan in federal and state 
courts and before the Michigan Public 
Senice Commission. He also worked in 
general commercial litigation and corporate 
defense, insurance rehabilitation, and 
administrative law. 

In law school, Becker was articles editor 
and associate editor for the University of 
112inois Ln~v Rmiov, a Harno Fellow, and a 
member of the Order of the Coif. He 
earned his B.A. in political science from the 
University of Michigan. 

Cernak, who graduated from the Law 
School cum laude, earned her B.A. with 
high honors and distinction at the 
University of Michigan. She won the 
Virginia L. Voss Memorial Award for her 
senior thesis, "Patterns, Paradoxes, and 
Possibilities: The Voices of Robert Hayden." 

While a student at the Law School, 
Cernak was a quarter-finalist in the 
Campbell Moot Court Competition and an 
afternoon round winner in the ABA 
Negotiation Competition. She also won the 

Edward R. Bcckcr 
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Un~versity or Michigan Law School Book 
Award for excellence in legal wriling and 
01-a1 advocacy 

Besore joining the Law School facully. 
Cemak was a research aLtorney with 
Denise L. Mitcham & Associates in 
Southfield. She also has practiced as a 
coin~nercial litigation associate with 
Dykenla Gossetl in DeLroit. 

Chestek, who has taught at Gannon 
University and sewed as Erie County 
solicitor, Erie County, Pennsylvania, earned 
his law degree cum laude froin the 
University of Pittsburgh School of Law AL 
Pittsburgh, he was ed~tor-in-chief of the 
Uiliversity oJ Pittsbutgk Law Review, a 
member of the Order of the Coif, and 
winner of the Scribes Award for the best- 
umtten article by a third-year La141 Rcvimi 
member. He earned his B.A. in English 
from Peilnsylvania 
State Universit)~. 

As Erie County solicitor, Chestelz 
supervised four assistant solicitors and 
provided general legal advice and litigation 
representation for the county He was 
named Outstanding Solicitor for 1995 by 
the County Commissioners' Association of 
Pennsylvania. 

Chestek has been a partner with two 
Ian7 finns in Erie, Pennsylvania, Agresti Sr 
Agresti, and KingsLon, Kubinslzi, Negri & 
Schonthaler. He also has been managing 
attorney for the Erie branch office of 
Philadelphia-based Marshall, Dennehe): 
Warner, Coleman & Goggin. 

His xqltings have appeared in the 
Univel-sity of Pii~sbuigh Laiv Review, the 
hernational Associalion of Assessing 
Oificers' Assessl~zelz~Jo~~i-rial, and bar 
associaLion and trade publications. He is 
principal author of VliolziPe$ect for IVi~ilzdotvs 
6 in tlle Laiv OJice (Que Corporation, 
1990) and ~ o ; z l ~ r r J t c  t for Vliindo~zis Powel- 
k c r o s  (Que Corporation, 1992). 

1 4 to Law School offerings 
Visiling and adjunct faculty 

members each year lend new 
approaches and new perspectives 
that further enrich the 
curriculum. Visiting and 
adjunct faculty members are 
experts in their fields, and 
many are widely known among - 
practitioners as well as in the 
academe. Here are the visitors 
and adjunct faculty who are 
teaching at (he Law School 
during this fall term and during 
the entire 2000-2001 academic 
year. The list for winter term 
visitors will appear in the 
spnng issue oS L a ~ v  Quadrangle 
Notes. 

Fall 2000: 
Annalise Acorn is an 

associate professor of law at the 
Uillrrersity of Alberta, Canada, 
and holds a B.C.L. from Oxford 
Univei-sity and an LL.B. and 
B.A. from the University of 
Alberta. After law school, she 
clerked for the Alberta Court of 
Appeals. Her main areas of 

A L 

scholarly interest are legal 
theory-, women and the la~v, 
and restorative justice, and she 
currently is working with 
Professor Robert IHowse on a 
collection of essays on law 
teaching and emotion. Acorn 
has senred as president of the 
Canadian Association of Law 
Teachers, has been special 
counsel on domestic violence 
matters to [he Alberta Law 
Reform Con~n~ission, is a 
nle~llber of the editorial board 
of the Universitjr of Alberta 
Press, and is fa cult)^ advisor to 
the Albrrln Law Revielv. She has 
lectured and published uidel~r, 
and organized and participated 
in [he Inlerdisciplinary 
Colloquiun~ on Justice and 
Repair at the Canadian 
Congress of the Humanities 

and Social Sciences last spring 
in Edmonton. At the Law 
School, she is lecturing, taking 
part in a variety of discussions 
and other programs, and 
assisting in the teaching of 
several classes. 

Elizabeth S. Anderson is 
teaching Race, Gender, and 
Affirmative Action. She is 
professor of philosophy and 
women's studies at the 
University of Michigan. 
Anderson has a B.A. from 
Swarthmore College and a 
Ph.D. from Hanard University 
Her areas of specialization are 
ethics, social and political 
philosophy. philosophy of the 
social sciences: feminist theory, 
and epistemology. She is the 
author of Value in Ethics iuzd in 
Ecolzomics. 

Howard J .  Bromberg is 
teaching (with Clinical 
Assistant Professor Phil Frost, 
assistant director of the Legal 
Practice Program) Research and 
Analysis in American Law. 
Bromberg received his J.S.M. 
from Stanford Law School and 
is pursuing a Ph.D. in the 
history of American law and 
civilization from Stanford. He 
holds a J.D., cunl laude, from 
Harvard Law School and a 
B.A., nzagna cum laude, from 
IHarvard College. He has been a 
legal history research fellow at 
Stanford Law School, was an 
assistant district attorney in the 
Appellate Bureau of the Office 
of the D~strict Attorney of New 
York Count): and senred as 



visiting faculty 
legislative counsel to the office 
of U.S. Representative Tom 
Petri. Bromberg is a faculty 
member and director of the 
Legal Research, IAJriting 6T 
Advocacy Program of Ave 
Maria School of Law in Ann 
Arbor and formerly was a 
clinical assistant professor 
teaching in the University of 
Michigan Law School's Legal 
Practice Program. 

Andrew E Buchsbaum, 
staff aitomey with the National 
Wildlife Federation's Great 
Lakes Natural Resource Center 
and manager of the center's 
Water Quality Project, is 
teachmg Federal Litigation: 
Environmental Case Study He 
has worked as program director 
for the Public Interest Research 
Group in Michigan and as 
director and coordinating 
attorney for the Midwest office 
of the National Environmental 
Law Center. 

Kathleen Clark, a professor 
of law at Washngton 
University in St. Louis, is 
teaching Secrecy and Whistle 
Blowing and a seminar in 
national security law. She 
teaches and writes about 
political and legal ethics, 
secrecy and whistleblowing, 
public corruption, and 
campaign finance law. She 
majored in physics and 
philosophy at Yale College, 
studied Russian in the former 
Soviet Union, and studied 
Spanish in Guatemala. After 
graduating from 17ale Law 
Scl~ool, Clark served as a law 
clerk to Judge Harold I-I. 

Greene, U.S. District Court for 
the District of Columbia, and 
then sei-ved as counsel to the 
U.S. Senate Judciaiy Committee, 
where she worked on issues of 
white collar crime. Clark taught 
at Cornell Law School in the 
fall of 1999. 

Robert N. Clinton, Wiley 
B. Rutledge Professor of Law at 
the University of Iowa College 
of Law and an affiliated faculty 
member of the American 
Indian and Native Studies 
Program of that universityk 
College of Liberal Arts, is 
teaching Federal Indian Law. 
He eamed his B.A. at the 
University of Michigan in 1968 
and his J.D. at the University of 
Chicago Law School in 1971. 
Professor Clinton joined the 
faculty at Iowa in 1973 and 
specializes in federal Indian law 
and Native American history, 
constitutional la~v, federal 
courts, civil procedure, and 
copyrights. He is the co-author 
of Hn~zdbooh of Native American 
Law and Tlze American Indian: 
Readings, Notes and Cases, two 
of the primary works on the 
legal treatment of Native 
Americans. He also has written 
numerous articles on Native 
American law and 
constitutional law issues. In 
addition, Professor Clinton 
serves as the chief justice of the 
Winnebago Supreme Court and 
as an associate justice of the 
Cheyenne &ver Sioux Tribal 
Court of Appeals. 

Michael Coester, Professor 
of Civil Law and Labor Law at 
the University of Munich, is a 
visiting scholar during the early 
weeks of the fall term. Coester's 
research interests include 
family law, contract law, 
consumer protection law, labor 
law, and private international 
law. He is co-editor of a journal 
on Gellnan and European 
family law. Coester has written 

books on labor law and family 
law, large sections in the 
leading commentaries on 
German civil law, and over 100 
articles. 

Dagmar Coester-Waltjen, 
Professor of Lami at the 
University of Munich, is a 
visiting scholar early in the fall 
term. Coester-Waltjen has more 
than 100 publications, focusing 
on such subjects as the legal 
problems of artificial 
reproduction, the protection oS 
pregnant women and young 
mothers under the laws of the 
European Community, and the 
international law of contracts 
and civil procedure. She has 
produced a manual on 
international procedure law 
and has worked on law reform 
issues such as the abolition of 
illegitimacy as a legal category. 

Hanoch Dagan taught at 
the Law School during the 
summer session and is now 
teaching two courses, American 
Legal Theory and Property 
Theory; He eamed his law 
degree from Tel Aviv University, 
where he now is a professor, 
and 11olds a J.S.D. in law from 
Yale Law School. Dagan has 
practiced law in Israel, and his 
recent book, Unj~ut Enrichment: 
A Study of Private Law and 
Public Values, is included in the 
Cambridge University Press 
seiies of studies in international 
and comparative law. He is the 
author of numerous articles on 
private law theory, takings law, 
distributive justice, and 
property theory 

Joshua Dressler is teaching 
two courses, Criminal Law and 
Criminal Law Defenses. 
Dressler is a professor of law at 
McGeorge School of Law at the 

University of the Pacilic. He 
received his B.A. and J.D. 
degrees from U.C.L.A. After 
completilig his education, a 
judicial clerkship, and a brief 
period in private practice, 
Professor Dressler turned to 
law teaching and scholarship. 
He was a tenured inember of 
the law faculty first at Hamline 
University and then at Wayne 
State University prior to his 
current position at McGeorge 
School of Law. Professor 
Dressler has been a visiting 
professor at law schools at the 
University of California, 
Berkeley; U.C.L.A.; University 
of California, Davis; University 
of Iowa; and University of 
British Columbia. The author 
of widely recognized and 
respected treatises and 
casebooks in the fields of 
criminal law and criminal 
procedure, and nearly 30 
scholarly articles published in 
the United States and England 
on matters of moral philosophy 
and criminal responsibilit~r, he 
is editor-in-chief of the four- 
volume revised edition of the 
new Erzcyclol~edia 01 Crime and 
Justice. As a result oE his 
expertise in the field, Professor 
Dressler served as an advisor in 
the Oklal~oma City bombing 
case and has provided advice to 
an Australian legal commission 
seeking to reform that countrys 
homicide laws and procedures. 

Roderick M. Glogower is 
teaching Jewish Law. Rabbi 
Glogower received his rabbinic 
ordination (wit11 honors) in 
Jerusalem in 1974. He is a cur11 

laude graduate of Loyola 
University in Chicago and 
holds master's degrees in ~ewish 
philosophy fl-om Yeshiva 
University and Brandeis 
University Rabbi Glogower is 
the Rabbinic Advisor for the 
B'nai B'rith Hillel Foundation a1 



~l-,e University of Michigan, and 
is a highly regarded teacher of 
~ebiish law and rabbinic texts 
m  he Ann Arbor and Detroit 
areas. The course in Jewish 
b w  evolved from a seminar 
that had been oflered at the 
hw School for a number 
of years. 

Roger Haines is co-teaching 
the seminar in Comparative 
Asylum Law with Professor 
James C. Hathaway Haines, 
who earned his bachelors and 
law degrees at Auckland 
University, New Zealand, has 
been practicing refugee law 
since 1983 and was appointed 
Queen's Counsel in May 1999. 
He also practices in the areas of 
administrative, immigration, 
citizenship, customs, and 
extradition law. He has 
presented many papers at 
conferences around the world, 
and serves as deputy 
chairperson of the New 
Zealand Refugee Status Appeals 
Authority, to which he was 
appointed when it was formed 
in 1991. Haines trains all new 
members of the Refugee Status 
Appeals Authority, is 
responsible for the authority's 
ongoing training program, and 
has been involved in training 
officers of the Refugee Status 
Branch of the New Zealand 
Immigration Service. He 
publishes a Web database on 
New Zealand refugee law 
known as RefNZ 
(~ww.refugee.org.nz), which 
contains a wealth of 
information on New Zealand 
refugee jurisprudence, 
including headno~es of all 
Refugee Status Appeals 
Authority decisions and the 
texs of ~ l ~ e  leading decisions. 

Kathleen Q. Hegarty, an 
associate with Marshal E. 
Hynan & Associates PC. in 

Troy who specialized in actions 
before the Immigration Court 
and Board of Immigration 
Appeals and the Immigration 
and Naturalization Service, is 
teaching with Clinical Assistant 
Professor Bridget McCormack 
in the Asylum and Refugee Law 
Clinic. Hegarty earned her J.D. 
and B.A. at the University of 
Notre Dame. During law 
school, she participated in the 
Concannon Program of 
International Law in London, 
England, and received a grant 
from the International Center 
for Civil and Human Ibghts; as 
an undergraduate she was a 
Notre Dame Scholar, Aleen S. 
Andrew Scholar, and member 
of the varsity swimming team. 
Hegarty has been a clerk with 
the Immigration Court in 
Boston and Catholic Legal 
Immigration Network Inc. in 
New York City She is proficient 
in Spanish and has a 
knowledge of Russian. 

William R. Jentes, '56, is 
teaching the seminar Complex 
Litigation. He is a senior 
partner with Krkland & Ellis 
in Chicago and also has 
lectured at the University of 
Chicago Law School and for 
the American, Federal, Texas, 
Illinois, and Chcago bar 
associations. He also is active 
with and chairs the Chcago 
Symphony 

Karl E. Lutz, '75, is 
teaching Law as a Business, A 
retired partner of Kirkland & 
Ellis in Chicago, he continues 
to serve the firm as of counsel. 
At Kirkland & Ellis, Lutz 
practiced corporate law, and 
specialized in private equity, 
venture capital, leveraged 
buyouts, mergers and 
acquisitions, debt and equity 
financing, and board 
representations. He has 
lectured often at professional 
schools and served as general 

counsel of a medical diagnostics 
company 

Scott E. Masten is teaching 
Contract Design and 
Interpretation. He is professor 
in business and law and 
professor of business 
economics and public policy at 
the University of Michigan 
Business School. Masten joined 
the faculty at the Business 
School in 1984, following two 
years on the economics faculty 
at the University of Virgmia. He 
received his Ph.D. in 
economics from the University 
of Pennsylvania and his A.B. 
from Dartmouth College. 
Masten's research focuses on 
issues at the intersection of law, 
economics, and organization, 
and he is a leading scholar in 
the area of transaction cost 
economics, publishing 
numerous articles relating to 
contracting, vertical integration, 
and antitrust. Professor Masten 
is worlung on a book titled The 
Organization and Goven~ance oJ 
Higher Education. Since joining 
the University of Michgan, he 
has taught the core MBA 
Applied Microeconomics 
course and the MBA electives 
The Structure of Business 
Transactions and Contracting 
and Nonprofit and Cooperative 
Enterprise. He also teaches a 
doctoral seminar on the 
Economics of Institutions and 
Organization and has taught 
Economic Analysis of Law at 
the University of Michigan Law 
School. Professor Masten is an 
editor of Econonzic Inquiry and 
serves as associate editor or 
editorial board member of at 
least five other journals. He is a 
founding board member of the 
International Society for New 

Institutional Economics and 
chairs the University of 
Michigan's Committee on the 
Economic Status of the Faculty 

Christopher McCrudden, 
one of the Law School's 
Affiliated Overseas Faculty, is 
teaching Comparative Human 
Rghts Law and the seminar 
Globalization and Labor Rights. 
He is professor of human rights 
and reader in law at Oxford 
University and a fellow of 
Lincoln College, Oxford. He is 
the United Kingdom's 
representative on the European 
Commission's advisory group 
of lawyers on women's equality 
issues, and is specialist advisor 
to the House of Commons' 
Northern Ireland Affairs 
Committee. 

Jeffrey H. Miro, '67, is 
teaching the seminar Federal 
Income Tax Relating to Real 
Estate. He is chairman of Miro, 
Wiener & Kramer in 
Bloomfield Hills, Michigan. 

William M. Richman is 
teaching the course Jurisdiction 
and Choice of La~v. He is 
Distinguished University 
Professor at the University of 
Toledo College of Law 
Professor Ibchman graduated 
surnnm cum laude from the 
University of Pennsylvania, did 
graduate work in philosophy as 
a Woodrow Wilson Fellow at 
Johns Hopluns University, and 
received his law degree from 
the University of Maryland 
School of Law. After serving as 
clerk to the Hon. Joseph H. 
Young, U.S. District Judge for 
the District of Malyland, 
Richman joined the faculty at 
the University of Toledo 
College of Law, where he has 



visiting faculty 
taught civil procedure, conflict 
of laws, and evidence for 25 
years. He has served as a 
visiting professor at the 
University of Michigan Law 
School and the University of 
Maryland. kchman is co- 
author of ConJict of La~us: C u e s  
Materials and Problem (1990), 
Understanding ConJict of Laws 
(2nd ed. 19921, and J~uisdiction 
in Civil Actions (3rd ed. 1998). 
He also has written numerous 
law review articles on 
jurisdiction, choice of law, and 
the bureaucratization of 
appellate justice. A member of 
Plzi Beta Kappa, Order of the 
Coif, and the American Law 
Institute, he has received 
awards for teaching and 
research and has served as 
chair of the Association of 
American Law Schools' Section 
on Conflict of Laws. 

Jay H. Tidmarsh is teaching 
Civil Procedure and Advanced 
Civil Procedure. He is visiting 
from Notre Dame Law School, 
where he has taught since 
1989. He earned his A.B. from 
Notre Dame and his J.D. from 
Harvard. He practiced law w t h  
the Torts Division of the U.S. 
Department of Justice and was 
counsel in a number of 
environmental tort cases 
including the Agent Orange 
ancl Love Canal litigations. The 
author or co-author of three 
recent books on complex civil 
litigation, his scholarly interests 
include civil procedure, federal 
courts, and torts. He has sewed 
as reporter to the Advisory 
Group on the Civil Justice 
Reform Act for the Northern 
District of Indiana and reporter 
to the Advisory Committee on 
Local Rules of Procedure for 

the Northern District of 
Indiana. Tidmarsh is a member 
of the American Law Institute 
and serves as chair-elect of the 
Section on Civil Procedure of 
the Association of American 
Law Schools. 

Peter Van Hoek, an 
assistant defender in the State 
Appellate Defender Office in 
Detroit, is co-teaching Criminal 
Appellate Practice with Valerie 
R. Newrnan (see below). A 
University of Michigan 
graduate, he earned his J.D. at 
Wayne State University Law 
School. After law school, he 
did separate clerkships with the 
Hon. George Bashara and the 
Hon. Dorothy C. Rley, both of 
the Michigan Court of Appeals. 
He previously has taught at the 
University of Michigan Law 
School and Wayne State 
University Law School and 
practiced with Stark & Gordon 
PC. in Royal Oak, Michgan. 
He is a member of the board of 
directors of the Criminal 
Defense Attorneys of Michigan. 
He has written for Wayne Law 
Review and the Institute for 
Continuing Legal Education 
and is a contributing author to 
the Defender Trial Book. 

The 2000-2001 
Academic Year: 

Karirna Bennoune, '94, 
earned her B.A. with honors 
from Brown University and 
then earned joint degrees - 
her J.D., cum laude, at the 
University of Michigan Law 
School and her M.A. in Middle 
Eastern and North African 
Studies at the University of 
Michgan Rackham Graduate 
School. She also obtained a 
Graduate Certificate in 
Women's Studies during the 
same time period. During her 
career, Bennoune has worked 
with a range of non- 
governmental human rights 

organizations. Most recently, 
she served as legal adviser for 
Amnesty International in 
London, England, where her 
responsibilities included work 
on torture, women's human 
rights, and human rights in 
armed conflict. She also 
represented the organization in 
UN conferences for the drafting 
of new human rights 
instruments. In 1995, 
Bennoune was a delegate of the 
Center for Women's Global 
Leadership to the Beijing 
women's conference. Her 
writings have focused on 
public international law, 
human rights, and women's 
legal issues. Previously, she has 
taught in the University of 
Michigan Women's Studies 
Program and at the London 
campus of Pepperdine 
University School of Law. This 
fall she is a visiting scholar with 
the Law School's Center for 
International and Comparative 
Law and during the winter 
term will teach the seminar 
International Protection of 
Human kghts. 

John E. Bos, '64, is teaching 
Estate and Gift Tax during the 
fall term and the seminar Estate 
Planning during the winter 
term. His series of articles on 
Medicaid appeared in the 
Michigan Probate G Estate 
Planning Journal and he has 
witten on living wills and 
durable power of attorney. He 
is a partner at Bernick, Omer 
& Radner PC. in Lansing, 
where he specializes in estate 
planning, elder law, and 
business planning. 

Alyson M. Cole is teaching 
a seminar on identity politics 
during the fall term and a 
seminar during the winter 

term. A graduate of Smith 
College and the University of 
California at Berkeley, she has 
taught at Mills College ancl 
Berkeley and won teaching 
pnzes at Berkeley. She was a 
Fulbright Scholar and recipien~ 
of the Odeggard and Rozace 
awards from the UC-Berkeley 
political science department. 
Her scholarly interests center 
on European and American 
political thought, feminist 
theory, gender and racial 
politics, and public law. 

Laurence D. Connor, '65 ,  is 
teaching the seminar Mediating 
Legal Disputes during the fall 
term and the course Alternative 
Dispute Resolution in the 
winter term. He is a senior 
litigation partner at Dykema 
Gossett in Detroit, where his 
practice focuses on complex 
business and tort litigation, 
trials, appeals, and alternative 
dispute resolution. 

Neil S. Kagan teaches the 
Environmental Law Clinic in 
the fall and winter terms. He is 
Midwest wolf coordinator and 
project attorney for the 
National Wildlife Federation's 
Water Quality Project. A 
graduate of Pennsylvania State 
University and the University 
of Oregon School of Law, he 
also earned a certificate in 
Environmental and Natural 
Resources Law at Oregon. He 
has worked in Oregon as a solo 
practitioner and as staff 
attomey/lobbyist with 1000 
Fnends of Oregon, a land use 
watchdog group. Kagan has 
served as [he sole or lead 
attorney in many environmental 
cases seeking protection of 
forests, wetlands, rivers, and 
other natural resources in 
Oregon. 



Joan L. Larsen is teaching 
cnmlnal Procedure dunng the 
fall term and Introduction to 
(;onstl~utlonal Law dunng the 
writer term Aftei graduating 
from Northwestern Universlty 
school of Law, she clerked for 
Judge Davld B Sentelle of the 
u S Court of Appeals for the 
Distnct of Columbia and then 
for Just~ce Antonin Scalia of the 
u S Supreme Court She has 
practiced w t h  Sidley & Austin 
and previously has taught at 
Northwestern University 
School of Law 

Roberta J. Monis, who 
earned her J D from Harvard 
Law School and her Ph D in 
physics from Columbia 
Universlty, has practiced w t h  
Whlte Q Case and at Fish & 
Naeve, a patent law firm, and 
served as assistant general 
counsel for Mt Sinai Medical 
Center in New York She is 
teaching the seminar Advanced 
Palent Law in the fall term and 
a seminar on the Internet 
dunng the wnter term 

Cyril Moscow, '57, is 
teaching Business Planning for 
Closely Held Corporations thls 
fall and Business Planning for 
Publlcly Held Corporations 
dunng the wnter term He is 
the co-author of textbooks on 
Michlgan corporate and 
secunties regulation, and is a 
partner wth  Honigrnan, Mlller, 
Schwartz & Cohn in Detroit 
His practice focuses on 
corporate and secunties law 

Valerie R Newman, who 
Leaches Crlminal Appellate 
Practice (wth Peter Van Hoek 
during the fall term, see above), 
is a graduate of Wayne State 

University Law School and the 
University of Michigan. She is 
an assistant defender in the 
State Appellate Defender Office 
in Detroit and has worked as 
clerk and attorney with Reosti, 
James & Sirlin PC. in Detroit. 
Her professional activities 
include work with programs of 
the Michigan State Bar, the 
Women Lawyers Association of 
Michigan, the Citizens Alliance 
on Prisons and Public Safety, 
the Michigan Abortion and 
Reproductive Rghts Action 
League, and the National 
Lawyers Guild. She chaired the 
guild's national convention in 
Detroit in 1998. 

David A. Santacroce, die 
former senior staff attorney for 
the Sugar Law Center for 
Economic and Social Justice in 
Detroit, is teaching in the 
Michigan Clinlcal Law 
Program. He holds an LL.M. 
from Columbia University 
School of Law, where he was 
named a Harlan Fiske Stone 
Scholar; a J.D., cunz laude, from 
Pace University School of Law, 
where he was m a n a p g  editor 
of Pace Law Review; and a B.A. 
from Connecticut College. At 
the Sugar Law Center he 
managed a national 
programmatic worker's rights 
campaign under the Worker 
Adjustment and Retraining 
Notification Act in trial and 
appellate courts throughout the 
United States, and has 
published and spoken widely 
on the topic. He also was 
responsible for the center's 
Cities Reinvestment Project, 
which monitors corporations' 
accountability for subsidies. 
In addition, Santacroce is a 
founding member, director, 
officer and general counsel to 

Equal Justice America, a 
national, nonprofit corporation 
that, under his direction, 
recently opened a disability law 
clinic, and which for the past 
seven years has provided grants 
to law students who volunteer 
to work with organizations 
providing civil legal services to 
the indigent. 

Bruno E. Simma is a 
member of the Law School's 
Affiliated Overseas Faculty In 
the fall term he is teaching 
International Law and in the 
winter term he is teaching a 
workshop on topics before the 
International Law Commission 
and a course on modem 
international lawmalung. He is 
professor of International Law 
and European Community Law 
and director of the Institute of 
International Law at the 
University of Munich. Sllnrna is 
a member of the UN International 
Law Commission. From 1987 
to 1992, he was on the faculty 
of the University of Michgan 
Law School. Simma is serving 
as co-agent and counsel in 
various cases before the 
International Court of Justice 
and is an expert for conflict- 
prevention activities of the UN 
Secretary- General. He serves as 
a member of the Court of 
Arbitration in Sports of the 
International Olympic 
Committee and was a member 
of the UN Committee on 
Economic, Social and Cultural 
Rghts. 

J. Taylor Teasdale, formerly 
a corporate attorney with Lewis 
& Munday PC. in Detroit, 
earned his LL.M. at the London 
School of Economics and h s  
J.D. from Detroit College of 
Law. He also has studied at the 
University of Windsor Law 
School. A inember of the 
Michigan and Ontario bars, he 
works with the Detroit-based 
Legal Assistance for Urban 
Communities Clinic, 
concentrating on projects 
associated with the clinic's 
Fannie Mae Foundation grants. 

Frank E. Vandervort, 
program manager for the 
Michigan Child Welfare Law 
Resource Center at the Law 
School, is teaching trial practice 
in the Child Advocacy Law 
Clinic. He holds a J.D. from 
Wayne State University Law 
School, where he served on the 
Curriculum Committee, and a 
B.A. from Michgan State 
University He has served as 
executive director of the 
Children's Law Center at Grand 
Rapids and as deputy defender 
with the Legal A d  and 
Defender Association of 
Detroit. He also has served as a 
mediator with the Washtenaw 
County Permanency Planning 
Mediation Project. 
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Dissecting cases - 
"You're her lawyex What do you do next?" 
Assistant Clinical Professor Bridget .# 

McCormach, above left, asks midday , 

listeners as she takes law students through 
the steps of complaint, arraignment, evidence 
gathering, and trial. McComacle, Assistant 
Clinical Professor Melissa Brege~ left, and 
Legal Practice Program Assistant Director 
Philip Frost, above, presented discussions of, 
respectively, the processes involved in a , 
criminal, family, and civil law case during 
separate lunchtime programs at the Law 
School inJune andJuly. Such "brown bagd 
programs are staples of Law School lije; . 

weather willing, they often move outdoors 
during the summer months. The analyses of 
actual cases are "designed to create a 
complement to things you're beginning to 
learn in class," Assismt Dean of Students 
David Baum, '89, explained in his 
introduction to the talk.  "1 think the 
classroom and the clinical program 
complement each other peqk~tly. " 



The value of knowledge lies in the 

sharing of it - in the clmsroom, 

in the community, and in the 

meetings of intellectually engaged 

minds in discussion, symposia, and 

through the ancient but never- 

improved-upon medium of writing. 

University of Michigan Law School 

faculty members produce a 

stunning amount and quality of 

writing tlzat helps extend the 

boundaries of our knowledge and 

enliven our tl~inhing. Taken 

togethe]; publications from Law 

School facul ty members refect 

both the insatiable curiosity and 

boundless intellectual energy of 

our teaclzers as well as the infinite 

variety of subjects tlzat may be 

illuminated througlz a study J of - law. 
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AUen, Laylnan E. BenShahar, Omrf 
"&me Examples of Using Legal Relations Language in the "The Secrecy Interest in Contract LawN (with Lisa 
Legal Domain: Applied Deontlc Logic," 73 No- Dance Lw Bemstein), 109 Yale Law lourn1 1885-1925 aune 2000). 
Review 535-75 (1998). 

"Rqhts E r o d i ~  by Past Breach," 1 American Law and 
"Achieving Fluency in ~odemded and Formalized Economics Review 190 (1999). 

on ~rtipcial ~ntell@r& and Law, June 29-July 3,1997, Against Flexibility in Commercial Law," 66 University of 
University of Melbourne, Melbourne. " Chicago Law Review 781-820 (1999). 

7 b e  Legal Argument Gamer of Legal Rdatiop bn the 
Internet," l9u Journal of Law and In-on Wenee 
(forthcoming) and ELmv (forthcornjng). (Pa* presenteJ 
at the first Australasian Legal Information Institute 
Conference on Computerization of Law via the Internet, 
AusLII, University of Technology, Sydney, 25-27 June 
1997.) 

Avi-Yonah, Reuven S. 
" G l o ~ t i o n ,  Tax Competition, and the Fiscal Crisis of the 
Welfare State," 113 Harvard Law Review 1573-1676 (2000). 

Comment on (Rosenblwm) Internatiml Tax Arbitrqge rmd 
the International Tax System, 53 Tax Law Review 167 (2000). 

Comment on (Peroni, Shaye, and Fleming) "Getting 
Serious About Curtailing Deferral of US. Tax on Foreign 
Source Income," 52 Southem Methodist ~Wniversity Law Rm'ew 
531-40 (Spring 1999). 

"Tax Competition and Multinational CompetitivenessIn 
18 Tax Notes International1575 (April 19,1999). 

"Memo to Congress," 17 Tax Notes Intwnational1817 
(December 7, 1998). 

Presumptive Income Taxation (editor), Kluwer (1998). 

"U.S. Notice 9811 and the Logic of Subpart F: A 
Comparative Perspective," Tax Notes Intemational 
(June 8, 1998). 

"International Taxation of Electronic Commerce," 
52 Tax Law Review 507-55 (1997). 

Comment on (Shay and Summers) "Selected Intemational 
Aspects of Fundamental Tax Reform Proposals," 51 
Univmsity of Miami Law Review 1085-91 (1997). 

Review of (John Head and Richard Krever) Company Tax 
Systemsf Australian Tax Research Foundation (1997), 15 Tax 
Notes Intemational 37 (1997). 

"Causation and ForeseeabilityIM in (Bouckaert and DeGeest, 
eds.) Encyclopedia of Law and Ecommics, Elgar P u b l w  
(forthcoming 2000). 

"The Regulation of the Ltcensing of Ptofessional 
Occupations," 1 The Economic Quarterly 18-27 (in Hebrew) 
(1998). 

i 
'I\ 

"Criminal Attempts,'.* in (P. Newman, ed.) h e  New Palgrave 
Dictionary of Economics and the Law (1998). 

' 

'\ 

"Should Products Liability be Based on Hindsight?" 14 
Journal of Law, Economics, and Organization 325-57 (1998). 

"Playing Without a Ruleboa: Optimal Sanctions Wher 
Individuals Learn the Pe-aalty Only by Commitling the 
Crime," 7 International Review of Law and Economics 
409-21 (1997). 

Blumenthal, Susanna L. 
"Law and the Creative Mind," 74 Chicago-Kent Law Revr'ew 
15 1-228 (1998). 

Breger, Melissa 
"Building Pediatric Law Careers: The University of 
Michigan Law School Experience" (with Suellyn 
Scarnecchia, Frank Vandervort, and Naomi Woloshin), 
ABA Family Law Quarterly (forthcoming 2000). 

Caminker, Evan H. 
"State Immunity Waivers for Suits by the United States," 
98 Michigan Law Review 92137 (1999). 

"Sincere and Strategic Voting Norms on Multi-Member 
Courts," 97 Michigan Law Review 2297-2380 (August 1999). 
Excerpted as "Strategic Voting on Multimember Coqs," 
43.2 Law Quadrangle Notes 60-72 (Summer 2000). 

"Memorial Dedication to Justice William J. Breman Jr.," 
31 Loyola of Los Angeles Law Review 759-63 (April 1998). 

"Morning Coffee with Justice Brennan," 7 Boston University 
Public Interest Law Journal 3-7 (Winter 1998). 

"U.S. International Treatment of Financial Derivatives" 
(with Linda Z. Swartz), 14 Tax Notes International 787 "Context and Complementarity within Federalism 
(1997). Also at 74 Tax Notes 1703 (1997). Doctrine," 22 Hanlard Journal of Law and Public Policy 

161-71 (Fall 1998). 
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The Hunter Doctrine and Proposition 209: A Reply to 
Thomas Wood" (with Vilc Amar), 24 Hustings Constitutioml 
Lmo Qwertierly 1001-14 (1997). 

The Unitary Executive and State Administration of 
Federal Law," 45 University of Kansas Law Review 1075-1 112 
(Jdy 1997). 

iiPrin&, State Sovereignty, and the Units of Formalism," 
1997 Supreme Court Review 199-248 (1997). 

Chambers, David L. 
"Michigan's Minority Graduates in Practice: The River Runs 
through the Law School" (with Richard 0. Lempert and 
Terry K. A h ) ,  25 Law and Social Inquiry 395-505 
(Spring 2ow. 

"Midugan's Minority Graduates in Practice: Answers to 
Methodological Inquiries" (with Richard 0. Lempert and 
T q  K. Adams) 25 Law and Social Inquiry 585-597 
(Spring 

"Gay and Lesbian Family Law Issues in the 20th Century" 
(with Nancy P~Uoff), 33 Family Law Qmterly 523- (1999). 

- - 

"Doing Well and Doing Good: The C m  of Minority and 
White Graduates of the University of Michigan Law 
School, 1970-1996" (with Richard 0. Lempert and Terry K. 
A h ) ,  42.2 Law Q m l e  Now 60-71 (Summer 1999). 

"Learning to Serve: The Fin- and Proposals of the AALS 
Commission on Pro Bono and ab l i c  Service Opportunitiesn 
(principal author), Association of American Law Schools 
(May 1999). 

"The African American, Latino, and Native American 
Graduates of One American Law Sqhool, 1970-1996" (with 
Richard 0. Lempert and Terry K. Adams), 3 Salt Equalizer 
19-25 (1999). 

"25 Dimrce Attorneys and 40 Clients in Two Not So Big 
but Not So Small Cities in Massachusetts and California: 
An Appreciation," 22 Law and Social Inquiry 209-31 (1997). 

"Honesty, Privacy and Shame: When Gay People 'Mk 
about Other Gay People to Nongay People," 4 Michigan 
Ioumal of Gender & Law 255-73 (1997). 

"Polygamy and SameSex Marriage," 26 ' H o w  Law Review 
53-83 (Fdl 1997). 

"What If? The Legal Consequences of Marriage and the 
Legal Needs of Lesbian and Gay Male Couples," 95 
Michigan Law Review 447-91 (November 1996). Reprinted as 
"Marriage Today Legal Consequences for Same Sex and 
Opposite Sex Couples" 40.2 Law Quadrangle Now 60-70 
(summer 1997). 

Kenneth D. Chestek 
"Are Hospitals Purely Public Charities?" 7.2 Assessment 
Ioumal24 (journal of the International Association of 
Assessing Officers) (March/April2000). \ I 

ClarkI Sherm 
"The Courage of Our Convictions," 97 Michigan Law Review 
2381-2447 (A-t 1999). 

"Direct Democracy in America," 97 Michigan Law Review 
1560-77 (May 1999). 

"fitaate Lawye* An Essay on Imagination and 
Persuasion," 30 Rupgers Lmv Jourmrl575-95 (Spring 1999). 

'A Populist Critique of Direct Democracy," 112 Hmvmd 
Lav Review 43442 (Deoember 1998). 

"To Thine Own Self Be True: E n f o a  Candor in Pleading 
through the party ~dmissions -in 49 ~ustings ~ m v -  
10-1 565-90 (hhd 1998). 

"Law and Literature," 41.2 Law QvadmngZe Notes 84-88 
(Summer 1998). 

Cwper, Edward H. 
"Aggregation and Settlement of Mass Torts," 148 Universiity 
of P ~ l v a n i a  Law Review 1943-99 (June 2000). An excerpt 
of the same title appear4 at 43.2 Law C@dm$e Notes 
73-8 (Summer 2000). 

"Intentional Wrongdoeis Indemnification of One 
Who Negligently Failed to Prevent the Wn,ngIM 
http:/ /www.l@~.orn (1999). ~ e p r i n t e ~  in 
Townes Hall Notes 547, University of Texas Law School 
(Spring 

2000,1999, 1998, and 1997 SupplementsI F&al Practice 
U r l d ~ ~ J Z a i s ~ .  

"Commentary, an Alternative and Discretionary 5 1367," 
74 Indiana Law Journal 15359 (Winter 1998). 

"Civil Rule 53: An Enabling Challenge," 76 Texas LGlW 
Review 1576 (1998). 

"The (Cloudy) Future of Class Actions," 40 A k m  Law 
Review 923-63 (Fall 1998). 

Proposed revisions, Federal Rules of Civil Pnn:edm 4, 5,12, 
26,30, 34, 37, Admiralty Rules B, C, E (as Reporter, 
Advisory Committee of the Federal Rules of Civil 
Procedure) (August 1,1998). 

Proposed Revisions, Federal Rules of Civil Procedure 9(h), 
26 (c), 47 (a), and 48, with Committee Notes (as Reporter, 
Advisory Committee on the Federal Rules of Civil 
Mw), 91 F-RD. 123-47. 

"Civil Rule 53: An Enabl_ing Act Challenge," 76 T m  Lav 
Re&w 160735 (June 1998). 

Vals. 14, 1% 14B, 14C, Federal Practice and Procedure: 
Jurisdiction 3rd (with C.A. Wright and A.R Miller). 

Vol. 14A, Federal Pmcbice rmd hxedure: Jurisdiction, 3rd 
(with C.A. Wright and A.R. Miller). 
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"Developing a C u d  A.tlv&cy Law CMc: AI hw !&&ad 
ffaWkW (m&h Clinical Leg91. Education Qpportunity,," mmogcaph, Jz~ne 

1996. Reprinted in 31 Uniwm@ of A&h&an' Jmmd of - 
4 R@m 1-32 (Fd-1997). Reprinted in A JwIgds &J 

Mbrkiqg ~qph oX tge CmnmiUe ~3 C M !  Mks Irnpming &gal Representatbn of ChiMnn, ABA C e q ~  h 
rm Pmp6ed hmdmmtr @fX+sdl Bde.ZIj gL:1: '(19D7). ChilBren and the law (1998). 

"The Structure of PreMal and flrial: A United States ,? "We b o w  ~etter  lhan we DO: A Paw Iol 
Perspective," a paper delivered in August 1997 at an Child Welfare Reformt' (with Damiger, Abm and 
international symposium held by the Japanese Association Weldt), 31 pizhmity af Uicwsn JoEanaZ ofLaw &$m 
of the Law of Civil Procedure and published only in q3-157 pall 1997). 
Japanese. 

"Lawyerst Rda ih Child PaotectionIt) ip &k&mpe 
Vols. 16, 16A, 16B, Federal Practice and Pmcedure: Jurisdiction and Krqpan, eds.) The Baitwed Child, 5th ed., U~I&~!E#.@F 
2nd (with C.A. Wright and A.R. Miller). of Chicago Press (1997). , 

Cooper, William L. Eisenberg, Rebecca S. 
"Let the Tools Suit the Task" (with Jan Bissett), Michigan "How Can You Patent DNA?" in Who Owns Life?, r 
Defense Quarterly (Fall 1999). University of Pennsylvania - Center for Bioethics 

(forthcoming 2000). 
Appendix on Surety and Guaranty Law Research in Law of r 

Surefyship and Gscaranty, P. Alces, Warren, Gorham, 1997 Supp. "Reexamining the Role of Patents in Appropriating 
the Value of DNA Sequences," Emory Law Joumal 
(forthcoming 2000). 

"Let the Tool Suit the Task" (with Jan Bissett), Michigan 
Defense Quarterly (Fall 1999). "Bargaining over the Transfer of Proprietary Research 

Tools: Is This Market F a h g  or Emerging?" in (R. Dreyfw, 
"Public Interest Regulation," Florida State University Law H. First, & D. Zimmerman, eds.) Expanding the Bounds of 
Review symposium (forthcoming 2000). Intellectual Property: Innovation Policy for the Knowledge 

SociQI Oxford University Press (forthcomiog 2000). 
"State Administrative Procedure Reform: Michigan's I 

Recent Experience," 8 Widener Journal of Public Law "Streamlining the Trmfer of Research Tools," Ac&c 
(forthcoming 2000). Medicine (June 1999). 

1 FACULTY PUBLICATIONS 1997-2000 1 

"Theories of Regulation: Incorporating the Administrative 
Process," 98 Columbia Law Review 1-168 oanuary 1998). 

"WTO Dispute Panel Deference to National Government 
Decisions: The Misplaced Analogy to the U.S. Chevron 
Standard-of-Review Doctrine" (with John H. Jackson), in 
Internatiml Trade Law and the GAl7YWlW Dispute 
Settlement System, 187-210, Kluwer (1997). 

"Can Patents Deter Innovation? The Anticommons inl 
Biomedical Research" (with Michael A. Heller), 280 Sciell~e 
698-701 (May 1998). Excerpted as "Upstream Patents = 
Downstream Bottlenecks" in 41.3 Law Quadrangle Notes 
93-7 (Fallwinter 1998). 

"Do EST Patents Matter?" 14 W in Genetics 379, (1998). 

"Commentary: The Move Toward the Privatization of 
Biomedical Research," in (C. Barfield and B. Smith, eds.) 
The Future of Biomedical Research, American Enterprise 
Institute and Broolungs Institution (1997). 

"The Federal Advisory Committee Act and Good 
Government" (with William Funk), 14 Yale J m a l  on 
Regulation 45 1-557 (1997). 

' Duquette, Donald N. "Structure and Function in Gene Pa tenm"  15 Nutwe 
"Legal Representation for Children in Protection Genetics 125 (1997). 
Proceedings: Two Distinct Lawyer Roles are Required," 
Family Law Qwrterly (forthcoming 2000). 'Intellectual Propeky Rights and Research Tools in 

Molecular Biology" (with co-authors), summary of a 
Michigan Child Welfare Law: Child Protecton, Foster CareI National Academy of Sciences workshop, National 
Tmination of Rights, State of Michigan Family Academy Press (1997). 
Independence Agency (forthcoming 2000). 



I FACULTY PUBLICATIONS 1997-2000 

"~~ R&mt and haduct Ikve lopnt  Inwatic7gs,"4h 
fl, $nqamI A) Ibmrzn ENA: Law and Polisy, Klma Law 
~ t b n a l ( 1 9 9 7 ) .  

I a b w m b , M C .  
"WtihnmM S t ~ ~ :  E m ~ n a l ~ ~ o n s  for High 

' and Law Status G m p  Mernbers" (with L.Z. Tiedem and : B. Mquita), 26 Personality rmd W l  Psychvlogy Bullt!tin 
1 56874 (2000). 

l'Jury Reform at the End of the Century: Real Agreement, 
Real Changet" 2 Unhity ofMichigan Journal of Law Refwm 
21345 (1999). 

"Sticks and Stones," 23 Law and Human Behavior 719-22 
(1999). 

"Through the Looking Glass Darkly? When Self-Doubts 
Run into Relationship Insecuritiest1 (with Sandra L 
Murray, John G. Holmes, and Geoff MacDonald), 75 
Journal of Personall! and Social Psychology 1459-80 (1998). 

, "Psychology and Law" (with R. Mauro), in @. Gilbert, S. 
Fiske, and G. Clndzey, eds.) Handbook ofSocial Psychology, 
McCraw Hill, New York, 684-731 (1998). 

Fox, Memitt B. 
"The Securities Globalization Disclosure Debate," 

' 78 Washington University Law Quarterly (forthcoming 2000). 
I 

"Ownership Structure and the Decision to Go PubkA 
Comment on Bebchuk and Z@gales," in (Randall Morck, 
ed.) Concentrated Coip~rate (Mihhip ,  NBER and University 
of Chicago Press (forthcoming 2000). 

"Carporate Governance Lessons from Russian Enterprise 
Fiascoes" (with Michael A. Helle~)~ 75 New York Unimity 

' Law Review (forthcoming 2000). 

"Required Disclosure and Corporate Governance," 62 Law 
& Cmpomry Problems 113 (Summer 1999) (revised 
version of book article of same title). 

"Re* Mandatory Securities Disclosure: Why Issuer 
Choice is Not Investor Empowerment," 85 Vugr'nia Law 

, Review 1335-1419 (October 1999). 

"Mandatory Disclosure in a Globalizing Market for 1 Securities: Who Should Regulate Whoa?" 95 Mich&an Law 
kview 2498-2632 (1997)) reprinted in 39 Corporate Pndte  
commenbrtor 565 (1998). 

"The Political Economy of Statutory Reach: U.S. Disclosure 
Rules in a Globablizing Market for Securities," 97 Michigan 
Law Review 696.822 (December 1998). 

"Required Disclosure and C o r p o r a k B ~ c e , "  in 
(Klaus Hopt, Mark Roe, and Eddy Wymeersch, eds.) 
CompwaNve Corporate Govmnce: The State of the Art and 
Emm'ng Research, Oxford University Press (1998). 

''Restruemhg Disclosure Liability in the Modgm Era," 75 
Wahiwn Universily Lmu Quarterly 903-18 (Summer 1997). 

ki*, m- D. 
"Cardam and t2mMkme in the Condrqpt," revfew of 
(Andrav L. hqfmm) Cardozo, 998 Wuh&an Law Revim 
(forthcoming rn). 
'The Suggestility of Children: Sdentiflc Research and 
Legal Implicatim" (with Stephen J. Ceci), 86 Come11 Law 
&dew (fmthaming moo). 
"Lilly v. Virginia: G h e r s  of Hope for the Confrontation. 
Qla85e?* I m t i o n a l  ctmmmly an Evidence, 
http:l/~~ww.law.~b.ac.uk/ice (forthcc~ming ZOOO). 

"A Premptim of Innocence, Not of Even Odds," 
52 Stmfvrd Caw Review 873-87 (A@ 2000). 

"Attempting to Ensure Faimess in the Glare of the Media," 
in (3. Doran and J. Jackson, eds.) The Judidal Role in 
Crimind Rvceediqp, Hart Publishing Ltd. (2000). 

"Confrontation Confronted" (with Margaret A. Berger 
and Steven R Shapfro), an adaptation of the umkus 
brief to the U.S. Supreme Court in Bq'min Lee Lflly v. 
Conunomwalth of Viqhiu @lo. 98-5881). A version also 
appeared at 42.3 Law Quahqgh NOW 90-97 (Fall/Wiiter 
1999). 

'DNA Database Searches and the Legal Consumption of 1- 
Scientific Evidence" (with Peter Donnellv), 97 Mkhiarm 
Law R N h v  931-84 @ebruary 1999). An &&pt, " D ~ A  
Evidence: Bending Mace to the Needs of Law," appears at . .. 
43.3 Law Qzudm& NOW 87-95 (FaU 2000). 

"Three New Deal Justices," m e w  of (Jeffrey D. Hockett) 
New Deal J w ~ ~  H-Pol, H-Net Reviews (January 1999), 
URL: www. h-net .msu.edu/reviews/. 

I 

"Taking Decisions Seriously: A Review of Rethinking the New 
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"Economic Analysis of~videmtiary Law: An Underused 
Tool, an Underplowed Field," 19 Cardozo Law Redew 
1531-39 (May 1998). 
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"Chief Justice Hughes1 Letter on Court-Paclung," Journal of 
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"Roman Legal and Soda1 Status," in (S. Hornblower and A. 
Spawforth, eds.) The Oxford Companion to Classical 
Civilization 688-689 (1998), reprinted from The O x p d  
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and James Liebman), 3rd ed., West (2000). 
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"Dbn't Try: Civil Jury Verdicts in a System Geared to 
Settlement" (with Kent S y ~ e ~ d ) ,  44 UCLA Lpw Review 
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Proposal for Collectivized and Solution-Oriented 
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"Up from Individualism," 86 California Law Review 459-67 
(May 1998). 

"Liberalism Stumbles in Tennessee," 96 Michigan Law 
Review 1898-1909 (May 1998). 
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Q "Social Policy Issues in Public Procurement: A Legal 
Overview," in (Sue Arrowsmith and Arwel Davies, eds.) 
Public P r m e n t :  Global Revolution 219-239, Kluwer (1998). 

"The Impact on Freedom of Speech," in (B. Markesinis, ed.) 
Cliprd Chance Lectures on the Bill of Rights 85-109, Oxford 
University Press (1998). 

I 
"Regulation and Deregulation: An Introduction," in 
(Christopher McCrudden, ed.) Regulation and Deregulation: 
Policy and Practice 3-14, Oxford University Press (1998). 

"Social Policy and Economic Regulators: Some Issues for 
the Reform of Utility Regulation," in (Christopher 
McCrudden, ed.) Regulation and Deregulation: Policy and 
Prdce 275-94, Oxford University Press (1998). 

Regulation and Deregulation: Policy and Practice (ed.), Oxford 
University Press (1998). 

"Mainstreaming Equality in the Governance of Northern 
Ireland," 22 Fordham International Law Joumal1696-1775 
(1999). 

"Punishing Ideas: Hate Speech," in (Manfred Wichmann 
and Wolfgang Heinz) Freedom of Expression and Human 
Rights Proteclfon 215-51, Sankt Augustin: Dienstleistungen 
COMDOK GmbH (1998). 

"Report on Care: United Kingdom" (with Jill Rubery), 
European Commission's Networks on Gender and 
Einployment and Gender and Law, Equal Opportunities 
Unit, Commission of the European Communities (1998). 

"Answering Some Big Questions" (with John McGarry and 
Brendan OtLeary), The Su&y Business Post, April 19, 1998. 

"All-Ireland Bodies at Work" (with John McGarry and 
Brendan OfLeary), The Sunday Business Post, April 26,1998. 

"Equality and Social Justice" (with John McGarry and 
Brendan OtLeary), The Sunday Business Post, May 10, 1998, 

"Fair Employment," British Personrlel Management, CCH 
(1998). 

"Quality: A Proposal in hght of the Multi-Party Wcs I 

Agreement," Committee on the Administration of Ju&e 
i(1998). r 

"Benchmarks for Change: Mainstreaming Fairness in the ' 
Governance of Northern Ireland," Conunittee on the 
Administration of Justice (1998). \ 

"The Heart of the Agreement: A Bi-National Future" (with ' 
Johp McGarry and Brendan O'kary), The Sunday Businas 
Post, May 17, 1998. 

"The First Amendment of the American C$nkitud'o'n and . 
Article 10 of the European Convention on HumaalRights - 
Two Diverging Concepts of Freedom of Expression," in 
(Manfred Wichmann and WolQang Heinz, ecls.) Freedm of 
Expression and Human Rights Protection, Friedrich-Naumani 
SMwg (1998). - 
"Merit Principles," 18 C&@rd Journal of Legal Studies 543.791 
(1998). 

"The Legal Approach to Equal Opportunities in Europe: 
Past, Present, and Future," 3 International Journal of 
Disrr'mination and the Law 193-208 (1998). 

"The Merit Principle and Fair Employment in Northern 
Ireland," in (Denise Magdl and Sarah Rose) Fair Employment 
Law in Northern Ireland: Debates and Issues 27-46, SACHR , 

(19P7). 

Simma, Bruno 
Einsatunoghchkeiten fiir StreitkrSte im Rahmen der 
Vereinten Nationen, unter besonderer Beriicksichtigung des 
Handlungsspierlraums von Regionalorganizationen (with 
Thomas Graf), (forthcoming). 

"Le rale relatif des differentes sources du droit 
international" (don les principes gknkraux de droit) (with 
Andreas Paulus), in Droit international phal, Le dmit 
international face aux nimes, Paris (forthcoming). 

"Human rights considerations in development of 
cooperation activities of the European Community" (with 
Jo Aschenbremer and Constanze Schulte), in (Ph. Alston et 
al., eds.) The European Union and Human Rights (1999). 

"Die koloniale Grenzzhiehung in Afrika im Lichte der 
Verfassungsrechtordnung des deutschen Kaiserreiches" 
(with Daniel Khan), in Development and Developing 
International and European Law: Essays in Honor of Konrad 
Ginther (1999). 

"Codes of Conduct" (with Andreas Heinemann), in (W. 
Korff et all eds.) Handbuch der Wirtrchaftsethik, Vol. 2, 
403-18 (1999). 



I FACULTY PUBLICATIONS l 'J617 -. 

I%E lbqmnsibIV of IndivIdd far Hwnan RQhts 
.in hmtimaZ QnfKcts :  A Po&ivist Vierv" (wfi 

A,&SSB Paulua), 93 American Journal oflntematioml LAW 
30216 (19s). 

"The Work of tb International Law Co-on at Its 
Fiftieth Session" (1998), 67 Nordic J o m u l  ofInternaSiona1 
LCZW 431-87 (19%). 

I 
"Formen ir~te~stmkkher Interaktimregeln fiir 
wiltscwE31e Prozesee" (with hw I-l&mam), In 
(W. Korff et al., eds,) H i m d k h  dkr W m c h a m i k  
( f a -  1999). 

und e m * ]  lhsm&qm dkr 
m .  aus der Sickit des Emparechtes" (with Joseph 
H. Wdet and U a r b  zkkler), sc* Eum Efmpdbhen 
wht, Vol. 59, Dmcker & Humblot, Berlin (1999). 

" ~ t i o 1 1 ~  €GI Human Mhts Tmlies - Some Recent , 

E w m h t  In Fdllen (with WWmar  Huzgmer and 
CMstoph Vedder) Nomos, Baden-Baden, 3rd. ed. (1999). 

"From Bflatmlim to Community Interest in International 
Law" (Hague Lecture), in Recrreil des Cows (Collected Comes 
of the Hague Academy of I - d  Law), Vol. 250, 
217-384 (1997). 

lYiiZker und Eflroparecht in der aktuellen Dikusion: 
&ten dies 23, dstemichischen VoIkemchtstagess" (with 
Constanze Schdte), Linde WZq, Wien (1999). 

" ~ "  (V6&errechtskommi~sion), in (Helmut Volger, ed.) 
L R x h  der Vereintm Nationen Olienbourg, Miincha. 'The Work of the International Law Commission at Its -I 

Forty-Ninth Session," 66 Nordic Ioumal of In-'& Law 
'The Workfof the International Law Commission at its 
Nily-first Session" (1999), 68 Nordic Journal of Internah2 
Law (1999). 

EMERITUS FACULTY 
Allen, Francis A. fi 5 

Book Reviews of (Michael Mello) Against the Daatk Penalty: 
The Relentiess Dissents of fustices Brmuran and Masshall, and 
(Herbert H. Haines) Against CapM Punishment 7% Anti- 7 
Lkath Penalty Movwnent, 16 Law and History Rm'm 63 1-34 

-- 

"NATO, the UN and the Use of Force: Legal Aspects," 
10 Empan J o m l  of International Law 1-22 (1999). 

"The Impact of Nwtemberg and Tokyo: Attempts at a 
Comparison," in (N. Ando, ed.) lapan and Infmnational Law: 
Past, Ment, and Future 59-84 (1999). (Fall 1998). 

"Methodologies of International Law and the 
Responsibility of Individuals for Human Rights Abuses in 
h t d  Conflicts: A View from Positivism" (with Andreas 
Paulus), 93 Amdcan Jountal of International Law (1999). 

"The Comparative Study of Legal Institutions: The Case of 
American Criminal Justice," in Toward C o m p a m  Law in 
the 21st Century, 767, Institute of Comparative Law, Chm 
UniversityI Tokyo (1998). 

I 

Gray, Whitmore 
"Globalization of Contract Law," (Nuevos Horizontes, 
Ranieri, ed.) Centm Jwin' del ITESM Mon-, Mexico 9-13 
(1997). 

'The 'International Community': Facing the Challenge of 
Globalization" (with Andreas Paulus), 9 European Joumal of 
lntemational Law 266-77 (1998). 

-7 

"Verwaltungshandeln im Aui3enwirtschaftsrecht. Die 
Beriicksichtigung menschenrechtlicher Gesichtspunkte bei 
der Auslegung und Anwendung nationaler Vorschriften nu 
Steuerung der gre~berschreitenden Wlrtschaftstiitigkeit1' 
(with Daniel-Erasmus Khan), Festschrift fiir Wolfgang 
J'ikmtsch~ 1009-29 (1998). 

Israel, Jmld 
Criminal Procedure Horn Book, 2nd ed. (with LaFave and 
King), West Group (2000). 

Criminal Procedure and the Consti~'w2 1997,1998,1999, 
and 2000 editions (with Kamisar and LaFave), West Group. 

"'Die vergessenen Rechte': Bemiihungen, rmr SWhg des 
~Sozialpalcts," in Verfasssung, Theorie und Pmxis des 
Soziabtaats: Festschrift fiir Hans R Zacher 867-82 (1998). 

Modem Criminal M u r e ,  Basic Criminal Procedure, and 
A h a d  Criminal Procedure, 9th eds. (with Kamisar and 
LaFave), West Group (1999 and 2000 supplement). 

"Le pacte international des h i t s  &onomiques, sociaux et 
culturels: Mbcanismes jurisprudence et perspectives," in 
O'erre des Hommes France, ed.) Hal& b la mondialisation de 
la pawrett! 145-60 (1998). 

"Excessive Criminal Justice Caseloads: Challenging the 
Conventional Wisdom," 48 Florida Law Review 761-79 
(December 1996; published 1998). 



I FACULTY PUBLICATIONS QQ7-7nrln I 
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White Collar Crime in a Nutshell, 2nd ed., (with E. Podgor), "The Uruguay Round Results and National Sove~e@," In 
West Publishing Company (1997). (Jagdish Bhagwati and Mathias Hirsch, eds.) 7k U n g u q  

Round and Beyond: Essays in Honor of Arthur Lhnkel293 
Jackson, John H. (1998). 
The Jurisprudence of the GATT and the WTO: Insights on 
'Ifeaty Law and Economic Relations, Cambridge University "Designing and Implementing Effective Dispute Settlement 
Press, New York (2000). Procedures: WTO Dispute Settlement, Appraisal, and 

Prospects," in (Anne 0. Krueger, ed.) The WTO as an 
"International Economic Law in Times That Are International Organization 161 (1 998). 
Interesting," 3 Journal of International Economic Law 3-14 

Preface in (Biirangere lWl) Les consCquences de la d ~ t i o n  
de llOMC pour les pays en diveloppement, University of Paris 

"Procedural Overview of the WTO EC-Banana Dispute" (1998). I 

(with M. Salas), 3 Joumal oflnternational Economic Law 
145-66 (2000). "Symposium on the First Three Years of the WTO Dispute 

Settlement System: Introduction and over vie^,^^ 32 The 
"International Economic Law: Jurisprudence and International Lawyer 613-17 (Fall 1998). 
Contours," in Proceedings of the 93rd Meeting 98-104, 
American Society of International Law, Washmgton, D.C. "The WTO Dispute Settlement Procede. A Ekef 
(1999). Overview," Contemporary Intemational Law Issues: New 

Forms, New Applications 384-93, Proceedings of the Fourth 
"United States Law and China's WTO Accession Process" Hague Joint Conference, July 2-5, 1997, T.M.C. Asser 
(with S. Rhodes), 2 Journal of International Economic Law Institut (1998). 
497-501 (1999). 

The World T d e  Organbtion: Constitution and Jurisprudence, 
"Editorial Comment: Outside Counsel in WTO Dispute Pinter-Royal Institute of International Affairs, Chatham 
Processes" (with M. Bronckers), 2 Journal of International House, London (July 1998). 
Law 155 (1999). 

"The Great 1994 Sovereignty Debate: United States 
"Forward," 30 Law and Policy in International Business Acceptance and Implementation of the Uruguay Round 
189-91 (Winter 1999). Results," in (Jonathan I. Charney et al., eds.) Politics, Values 

and Functions: International Law in the 21st Centuty - Essays 
"Reflections on Restructuring the GATT," Chapter 11, in in Honor ofPro/k.ssor Louis Henkin, Kluwer (1998) and in 
(Jeffrey J. Schott, ed.) Completing the Uruguay Round: A Journal of Transnational Law (1997). 
Results-On'ented Approach to the GATT Trade Negotiations, 
Institute for International Economics, Washington, D.C. "Appraising the Launch and Functioning of the WTO," 

Vol. 39 G m n  Yearbook of International Law, Duncker & 
"Dispute Settlement and the WTO: Emerging Problems," Humblot, Hamburg (1997). 
1 Journal of Intemational Economic Law 329 (1998). 

Implementing the Uruguay Round (with Sykes), Clarendon 
"Roundtable Summary and Looking to the Future: Press, Oxford (1997). 
Summary of Presentations" (Jackson et al), 32 International 
Lawyer 943-49 (Fall 1998). "Reflections on Constitutional Changes to the Global 

Trading System," 72 Chicago Kent Law Review 51 1 (1996). 
"The WTO Dispute Settlement Understanding: Also Chapter 11 in (Frederick Abbott and David Gerber, 
Misunderstandmgs on the Nature of Legal Obligation," eds.) Conference on Public Policy and Global Technology 
91 American Journal oflnternational Law 60-64 (January Integration at Chicago-Kent Law School (1997). 
1997). Also appears in (James Cameron and Karen 
Campbell, eds.) Dispute Resolution in the WTO 69 (1998). The Wnld Trading Systmc Law and Policy of International 

Economic Relations, 2nd ed. (1997). An excerpt, "Keeping 
"Global Economics and International Economic Law," the President on the Fast Track," appeared in 40.3 Law 
1.1 Journal oflnternaiional Economic Law 1-23 (1998). Quadrangle Notes 74-5 (Fallwinter 1997). 

"Constituent Representation: Exploring the Context of the 
Key Policy Questions, Some Preliminary Observations," in 
(Alan V. Deardorff and Robert M. Stems, eds.) Constituent 
Interesk and U.S. nade Policies 3 1 1 (1998). 



' FACULTY PUBLICATIONS 19! 2000 

Ilea, John w* 
"The Practice of Law in the ThiKt Millennium: From Angst 
ro W m , "  36 Tmessee ~~~~~~~~27 (2NM0). 

". . .and the Invention of the Future Tense," 
34 International Society of Banisters Quartery 365-72 (1999). 

"Does Time Make Ancient Good Uncouth?" 
32 International Society of Bavisters Quarterly 330-39 (1997). 

St. Antolne, Theodore J. 
'Contract Reading' in Labor Arbitration," ADR Cunents, 

American Arbitration Association (forthcoming fall 2000). 

"John H. Jackson: Master of Policy - and the Good Life," 
20 Michigan \oumal of International Law 161-64 (1999). 

Labor Relations Law: Cases and Materials (with C. Cmer and 
M. Crain), Lexis, xxii, 1187, 10th ed. (1999). 

"The Law of Arbitration," in (Stem and Najita, eds.) Labor 
Arbitration Under Fire 1-41 (1997). 

The Common Law of the Workplace: The Views of Arbitrators, 
editor, BNA, xxy 368 (1998). 

"How tbe Wagner Act Came to Be: A Prospectus," 
96 Michigan Law Review 2201-11 (1998). 

, "Mandatory Arbitration of Employee Discrimination 
Claims: Unmitigated Evil or Blessing in Disguise?" 
15 Cooley Law R e ~ r ' e ~  1-9 (1998). 

"Mandatory Arbitration - Comments," 1 Employee Rights 
and Employment Policy 269,286 (Fall 1997). 

Supplement, Labor Relations Law: Cases and Materials 
(with L. Merrifield and C. Craver), Michie Company, 
v, 131 (1997). 

"Why Mandatory Arbitration May Benefit Workers," 
ADR Cunents 1, AAA (Fall 1997). 

Sandalow, Terrance 
"Minority References Reconsidered," 97 Michigan Law 
Review 18741916 (May 1999). 

Rejoinder (a rejoinder to Bowen/Bo& response to "Minority 
Preferences Reconsidered"), 97 Michigan Law Review 
1923-27 (May 1999). 

"Review of (Rabban) F R ~  Speech in Its Forgotten Years,," 
84 Academe 68 (1998). 

"Ted St. Antoine: An Appreciation," 96 Michigan Law 
Review 2199-2200 (1998). Also in 41.3 Law Quadrangle Notes 
44-5 (FWnter 1998). 

stein, Erjlc 
ThougJzts @om a Mdge: Retrospdw of Wn'tings an New 
Empe and Atneriurn Federalism, pp. ix-xvii, 1-497, 
University of Michigan Press (2000). 

~zecho/slav&- Ethnic Conflict, C o n s f i W i l  Fissure, 
Negotiated Breakry, pp. IpxmiiI 386, University of Midugan 
Press (1997, paperback 1999). An excerpt, "Viiclav Havel 
and the Velvet Divorce," appeared in 40.3 Law Qua&anmgle 
Notes 80-83 (FaUWinter 1997). Cesko-Slovensko, 1-371, 

I 
Czech translation, Academia, Prcrgue (2000). 

"On Living in, and with, Divided-Power Systems: A 
Reminiscence," in (Bmyant, 4.) Liber A d c o r n  for Michel 
Waelbmck 15467 (1999). 

"Europe Without 'a People,' " panel statement at the Sixth 
Biennial International Conference of the European 
Community Studies Association (1999). 

"Peaceful Separation: 'A New Virus'?" 36 Columbia Journal 
of 7 b ~ ~ t i 0 l u l l  Law 25-39, NOS. 1 & 2 (1997). 

Y ?  

"Constitutional 'Refolution' in the Ex-Communist World: 
The Rule of Law" (Symposium), 12 M a n  University 
Jownal of h t e m a r i d  Law snd Policy 62-72 (1997). 

"Out of the Ashes of a Federation: ?tvo New 
Constitutions," 45 Americrm Journal of Comparative Law 
45-69 (Winter 1997). 

"Thinking about Multiple Tdormations and New 
Constitutional Order," Festschrift for Giinter Winkler, 
11 15-122, Springer, Wien, New York (1997). 

"International l,aw in Domestic Legal Orders: A 
Comparative Peqxctive," Pmmd@s of the 8981 Annual 
Meeting of the American Society of ln tmt ional  Law 289-301 
(April 1997). 
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LEFT: Anhated discussion was at the BROW: Even serious panel discussions - like this 
hean of A b i  Rrunion Europe ZWO, one on "Lessons from Koswo' - have spacefor 
here cawied on by fonner Law School lighter nurmentr, shared here bylochen A. Frowein. 

Bourgeois MCL. '28, director of the M a  Plrmck Imtitu, and 
or Michel A.W B?im Simpsun, the &Ie5 E and Edith]. Clym 

Ptpfessor of law. Atfar !eft is @listed Overseas 
School Faculty member Bruno E. Simm, grolfessor and 

this winter as a visiting profassor: dimtor oj  the Institute ofIntenrationa1 Law at the 

ABOVE LEFT: Alumni Reunion Europe 
2000 was a place to confirm ties 
between Europe and the Law School, 
ojten in impromptu conversations like 
this one. Here, Marc Larchel; M.C.L. 
'74 (center), of France, and his friend 
talk with, clockwise,JacquesJJ. 
Bourgeois, of Belgium; Professor 
Thomas Kaupel; '60; Assistant 
Professor Daniel Halberstam (back to 
camera); and Professor Menitt Fox, 
d~rcctor of the Law Schoolb Center 
jor International and Comparative 
Lnw. Above, MarkkuJ.R. Suks, 
LL.M., '89, S.1.D. '92, questions a 
panelist after one of the formal 
dlscwsions 

Dermjeft;ey S. Lehman, '81, n$ects , the enjoyment ofAlumni Rnrnion 
Eurdpe 2000 as he addresses 
participants at the Reunion Gala 
dinnet 

Barbara WciQ LL.M. '83, of CENTER: Participants sljoy the 
Germany, and Tatyalla Kulyabina, leunion gala dinner at the Hotel 
U.M. '96, of Russia, shale a moment Europaischer Hof in Heidelberg. 
with the camera. 



Robert A. Fisher, '49, receives UOM 
Distinguished Alumni Service Award 

Robert A. Fisher, '49, 
longtime teacher at Thomas M. 
Cooley Law School in Lansing 
and stalwart of his Law School 
class reunions, has been chosen 
to receive the Alumni 
Association of the University of 
Michigan's Distinguished 
Alumni Senice Award. 

Presentation of the award is 
part of a ceremony preceding 
the Alumni Association's annual 
fall board of directors dinner in 
October. The award, established 
in 1947 and the highest honor 
voted by the Alumni Association, 
honors graduates who have 
distinguished themselves "by 
reason of senices performed on 
behalf of the University of 
Michigan, or in connection 
with its organized alumni 
activities." Three to nine awards 
are presented annually 

Fisher, of East Lansing, has 
been class agent and reunion 
chairman for each of his class 

reunions, which are held every 
five years. He coordinated 
reunion fundraising for the 
50th reunion last year, and 
raised pledges and gifts of 
$333,000 from the 223 liking 
members of his class. 

At that reunion, the class 
presented Fisher with a blue 
lapis lazuli globe inscribed 
"Presented to Bob Fisher, the 
soul of our 1949 Law Class by 
his grateful classmates, on the 
occasion of our 50th reunion." 

Fisher has "ceaselessly 
senred his class and the Law 
School" since his graduation, 
maintained connections among 
classmates, and often been 
described as "the glue that 
holds the class together," 
according to Dean Jeffrey S. 
Lehman, '8 1. 

Classmate John E. Leggat, of 
Lowell, Massachusetts, called 
Fisher "an extraordinary 
example of a Michigan Law 
School alumnus." 

"I have attended Deerfield 
Academy, Dartmouth College, 
Marine Corps Officers School, 
as well as the Law School, and 
in each of my classes there 
have been two or three persons 
who have been catalysts for 
bringng the class together for 
mini-reunions, reunions, and, 
in the case of the schools, 
raising money," Leggat wrote in 
support of Fisher's nomination 
for the award. "However, none 
have devoted as much time and 
effort as Bob Fisher." 

Classmates often use the 
word "Fisherize" to praise his 
organizational skills, Leggat 
noted of Fisher. 

Eight other Law School 
graduates have received the 
award over the past 10 years: 
Robert V Peterson, '65, in 
1997; Paul W Brown, '61, and 
James L. Waters, '70, in 1996; 
James \V Baker and John L. 
Denniston, both ' 5  1, in 1992; 
Murray J .  Feiwell, '63, and 
Thomas C. Roach, '53, in 
1 99 1 ; and Lawrence B . 
Lindemer, '48, in 1990. 

Hometown 
organizations 
honor Bden, '54 

Lawrence L. Bullen, '54, 
always has held Jackson, 
Michigan, in an affectionate 
bearhug - practicing law, 
sening on the boards of 
healthcare and musical 
organizations, and a 
charitable foundation - and 
last spring the city returned 
that heartfelt embrace. 

In April, the Jackson 
Symphony Orchestra USO) 
awarded Bullen its first-ever 
Golden Baton Award as part 
of the orchestra's 50th 
anniversary celebration. The 
next month, the Great Sauk 
Trail Council of the Boy 
Scouts of America presented 
him with its Distinguished 
Citizen Award. Even the 
Jackson Fire Department got 
into the act with a plaque to 
Bullen "in grateful 
appreciation for your many 
years of unflawng 
dedication and devoted 
service to the community" 

Bullen began practice in 
Jackson in 1954 in the legal 
department of then-Consumcrs 
Power - hired by A.H. 
Aymond, who later received the 
Sauk Trail Council's first 
Distinguished Citizen Award. 
Bullen left for military senice, 
and returned in 1956 to join 
Rosenburg & Painter, later 
Bullen, Moilanen, Klassen Sz ! 

Swan PC., of which he became 
president. Last year he forn~ed 
Lawrence L. Bullen PC. and 
now is "of counsel" to 
Marcous, Allen, Abbott, 
Schomer & Bower PC. 

He has taught business la\v ~~ 
at Jackson Junior College and 
was a member of the 'i committee to establish Jackson 
Community College. The I 

college returned the favor in i 
1998, presenting Bullen with 
its Distinguished Service 

1 

Award, the school's counterpart 
to an honorary degree. 

Bullen has been a member 
of the board of Foote Hospital, 
chaired the Jackson Hospital 
Finance Authority, and senled 
as charter president of Family 
Service & Children's Aid. He 
has been director and treasurer 
of the JCC Foundation and 
senred on the boards of the 
Beth Moser Mental Health 
Clinic, Hospice of Jackson, 
YMCA Tn~st Fund, and the 
Jackson Symphony Orchestra 
Association. He has served 
since 1996 as trustee of the 
Weatherwax Foundation, 
which funds local and regional 
charitable and educational 
projects. 

A JSO Association board 
member since 1979, Bullen 
"has distinguished himself as a 
tireless worker lending 
significant time, effort, and 
financial support to the 
orchestra," according to the 

1 
j 1 

1 

1 

, 
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Harold Ford Jr., '96, 
keynotes Democrats' 
convention 

U .S. Congressman Harold 
Ford Jr., '96, delivered the 
kc)note address at the 
Democratic National 
Convention in Los Angeles in 
August. The Tennessee 
congressman, who campaigned 
for his first term while 
cmnpleting his final year of 
legal studies, urged Americans 
to look beyond simply the near 
fu~ure. 

"America and Democratic 
delegates, the choice before us 
- a choice that in many ways 
weighs heavier on my 
generations than any other - 
is not what kind of America we 
nrill have in the nest four years, 
but what kind of America will 
we have in the next 407" 

Ford, who is from Memphis, 
n7as 26 and the youngest 
person ever elected to Congress 
when he won his first term in 
1996. He recalled that race on 
CNN's Lnr-r?, K i q  Live shortly 
after his keynote address: 

"I was actually a law student 
at the University of Michigan at 
the time. I traveled home every 
N'ednesday through Sunday for 
about 20 weeks campaigning. I 
announced for Congress a 
month before graduation. I 
writ on to graduate and - Go 
Blue. I always have to squeeze 
that in - and the voters of the 
district, the 9th district, were 
kind enough to send me to 
Congress and gve me a chance." 

New professorship 
honors professional, 
civic leader Irwin I. 
Cohn, ' 1 7 

A new endowed 
professorship at the Law School 
honors Invin I. Cohn, '17, a 
prominent Detroit attorney 
who worked tirelessly to 
benefit his fellow man and his 
community 

After law school, Cohn 
became a solo practitioner 
specializing in bankruptc\l law. 
He quickly established himself 
as the "dean of the bankruptcy 
bar," and as a model of lawyer 
character. "No one who came 
to him for assistance did he 
ever turn away," remarked his 
son, U.S. District Court Judge 
Avern Cohn, '49, of the Eastern 
District of h4ichigan. "He was a 
devoted son of Detroit and a 
devoted citizen of Detroit." 

I n ~ l n  Cohn was knonn as a 
civic leader. He was a member 
of the Detroit City Planning 
Commission, president of the 
Urban League of Detroit, and 
the longtime secretary of Sinai 
Hospital. He was also a founder 
and president of Hillel 
Foundation at the University of 
Michigan, president of United 
Hebrew Schools, president of 
the Lubavitch Foundation of 
Michigan, and the campaicgn 
chai~man of the Allied Jewish 
Campaign. In 1961 he received 
the Jewish Welfare Federation's 

Fred Butzel Award, and in 
1972 he received the Jewish 
Theological Seminary of 
Amercas Distinguished Senlce 
Award. 

In 1961, Invin Cohn joined 
the firm of Honigrnan, Miller, 
Schwartz 6T Cohn, an association 
he maintained until his death 
in 1954. 

Over the years, the family of 
Invin Cohn has made a 
number of charitable gfts in 
his honor. They established the 

Cohn Memorial Fund with the 
Michigan State Bar Foundation 
to award scholarships to attend 
the Summer Institute on Law 
Related Education at hlich~gan 
State Universit~: And Judge 
Cohn has made a series of gifts 
to the Law School, culminating 
in the establishment of the 
professorship, Judge Cohn 
explains, "My father passed on 
to me a love of the University a 
love of the law, and a sense of 
public duty and philanthropy." 

- 

Sally Katzen, '67, named 
deputy director at O M .  

President Clinton, acting 
during Congress' August recess, 
appointed Sally Karen, '67, as 
deputy director for management 
at the Office of Management 
and Budget (OMB!. Katzen, 
counselor to the director of the 
OhiIB at the time of the 
appointment, deli~rered the 
commencement address at the 
Law School graduation last Ma>.: 

Katzen has pre~iously 
sewed in the Clinton 
administration as the 
administrator of the Office of 
Information and Regulatory 
Affairs at the Office of 
Management and Budget, and 
as deputy assistant to the 
president for Economic Policy 
and deputy director of the 
National Economic Council. 
She also served in ~rarious 
positions during the Carter 
adtninistration. 

Prior to joining the Clinton 
administration, Katzen was a 
partner in the Washington, 
D.C., law firm of Wilmer, 

Snl1) Karcr.11. '67. sho\vrz I~ct-c 
dcli~~ering tllc Ln\v School 
contmmccmcnt nddirss lmt bfny. J I ~ S  
I~ccrl appointed dcput! diirctoi- f i r  
inwa~ctilent nt tllc Office of 
h4anagancnt and Budset. Oh fB is 
part qf t l ~ c  Eucartivc C?fficc of thc 
Pwsidcnt. 
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Cutler, and Pickering, 
speaalizing in regulatory and 
legislative issues. She also has 
worked extensively in the field 
of administrative law, both in 
her law practice and in 
professional activities. 

Katzen was born and raised 
in Pittsburgh, Pennsylvania, 
and graduated m a p  cum laude 
from Smith College and the 
University of Midugan Law 
School, where she was editor- 
in-chief of the Michigan Law 
Review. Following graduation 
from law school, she clerked 
for Judge J. Shelly Wright of 
the U.S. Court of Appeals for 
the District of Columbia 
Circuit. 

OMB evaluates and 
formulates management 
procedures and program 
objectives w i h  federal 
departments and agencies. 
The deputy director for 
management oversees the 
Office of Information and 
Regulatory Affairs, the Office of 
Federal Procurement Policy, 
and the Office of Federal 
Financial Management. In 
addition, the position has 
overall responsibility for ;a nanagement practices and 

J,& procedures throughout the 
federal government. Under the 
U.S. Constitution, Katzen's 
recess appointment allows her 
to serve until the end of the 
next Senate session in 2001 
unless a new president removes 
her before that. 

Cl t r ks hips ~ro~essiona~ - 
accept a second clerkship. &-:. gy< ' = .  

,,#?ci ..- - I -,*=- 
The Law School is interested in how many of its 
graduates accept clerkships, but ~t 
this information and must rely ates themselves to - I 
report their activities. 

Here are the gradua 
All are Class of 2000 unless othe 

The Hon. Stanley Marcus ' The Hon. J.-Richardson 
U.S. Court of ~ p ~ e a l s  for the Johnson 
Eleventh Circuit Michigan Circuit Court for the 

Ninth Judicial Circuit 
Carolyn Barth, '99 
The Hon. Ronald M. Gould Chris top her Burke 
U.S. Court of Appeals for the The Hon. Kenneth E Ripple 
Ninth Circuit U.S. Court of Appeals for the 

Seventh Circuit 
Jose Bartolomei, '99 
The Hon. Henry T. Wingate Abigail Carter 
U.S. District Court for the The Hon. James Robertson 
Southern District of Mississippi U.S. District Court for the 

District of Columbia 
Jason Bent 
The Hon. Joan B. Gottschall Jennifer Chin 
U.S. District Court for the The Hon. Martin Jenhns 
Northern District of Illinois U.S. District Court for the 

Northern District of California 

Sara Clash 
The Hon. Anita Brody 
U.S. District Court for the 
Eastern District of Pennsylvania 

Jenny Cooper 
The Hon. James G. Carr 
U.S. District Court for the 
Northern District of Ohio 

Laura Sagolla Croley 
The Hon. D. Lowell Jensen 
U.S. District Court for the 
Northern District of California 

Charlotte Crosen, '94 
The Hon. Marianne 0. Battani 
U.S. District Court for the 
Eastern District of Michigan 

Abhijit Das 
The Hon. Benson E. Legg 
U.S. District Court for the 
District of Maryland 

Katherine Dawson 
The Hon. Arthur L. Alarcon 
U.S. Court of Appeals for the 
Ninth Circuit 

Matthew Drexler 
The Hon. Thomas S. Ellis I11 
U.S. District Court for the 
Eastern District of Virgnia 

Adam Epstein, '98 
The Hon. Richard A. Enslen 
U.S. District Court for the 
Western District of Michigan 

Chris topher Evers 
The Hon. James S. Gwin 
U.S. District Court for the 
Northern District of Ohio 



Lea Filippi 
T!le Hon. Alexander 0. Bryner 
Alaska Supreme Court 

Rachel Hong 
The Hon. Barbara Jacobs 
Rothstein 
U.S. District Court for the 
Western District of Washington 

Airnee Mangan 
The Hon. Paul D. Borman 
U.S. Distnct Court for the 
Eastern District of Michigan 

Amy Scott 
The Hon. Cornelia G. Kennedy 
U.S. Court of Appeals for the 
Sixth Circuit 

Alyson Foster 
l'he Hon. Sidney R. Thomas 
U.S. Court of Appeals for the 
Ninth Circuit 

Matthew Scott, '99 
The Hon. Irma 5. Raker 
Maryland Court of Appeals 

William Martin 
The Hon. James F: Holderman Jr. 
U.S. District Court for the 
Northern District of Illinois 

Monika Jeetu 
The Hon. George Proctor 
U.S. Bankruptcy Court for the 
Middle District of Florida Darcy Shearer 

The Hon. Alan C. Kay 
U.S. District Court for the 
District of Hawa~i 

Carolyr~ Frantz 
The Hon. David S. Tatel 
TJ S. Court of Appeals for the 
District of Columbia 

Crystal Monahan 
The Hon. Pamela Hanvood 
Michigan Circuit Court, Third 
Judicial Circuit 

Derek Johnson 
The Hon. Michael Bender 
Colorado Supreme Court 

Sarah Geraghty, '99 
The Hon. James Zagel 
U.S. District Court for the 
Northern District of Illinois 

Laurie Stegman 
The Hon. Stanley S. Brotman 
U.S. District Court for the 
District of New Jersey 

Kenneth Kalousek 
The Hon. John Feikens 
U.S. District Court for the 
Eastern District of Michigan 

David O'Brien 
The Hon. &chard F! Matsch 
U.S. District Court for the 
District of Colorado 

Megan Sugiyama 
The Hon. Marianne Battani 
U.S. District Court for the 
Eastern District of Michigan 

Tracy Gonos, '97 
The Hon. Robert E. Cowen 
U.S. Court of Appeals for the 
Third Circuit 

Charles Keckler, '99 
The Hon. Danny J.  Bogs  
U.S. Court of Appeals for the 
Sixth Circuit 

Erin O'Connor 
The Hon. James L. Ryan 
U.S. Court of Appeals for the 
Sixth Circuit 

Bizunesh Talbot, '99 
The Hon. Emmett Sullivan 
U.S. District Court for the 
District of Columbia 

Sean Grimsley 
The Hon. Harry T. Edwards 
U.S. Court of Appeals for the 
District of Columbia Circuit 

Eric Olson 
The Hon. John G. Heyburn I1 
U.S. District Court for the 
Western District of Kentucky 

Patricia Kim 
The Hon. Stanley S. Brotman 
U.S. District Court for the 
District of New Jersey 

Randi Vickers 
The Hon. Robert Eastaugh 
Alaska Supreme Court 

Dina Grinshpun 
The Hon. Randall Rader 
U S. Court or Appeals for the 
Federal Circuit 

Shannon Kirnball 
The Hon. Pasco Bowman I1 
U.S. Court of Appeals for the 
Eighth Circuit 

Rachel F'reiser 
The Hon. Robert Chatigny- 
U.S. District Court for the 
District of Connecticut David Young 

The Hon. Thomas S. Zilly 
U.S. District Court for the 
Western District of Washington 

Jeffrey G u t h  
The Hon. Samuel Conti 
U.S. District Court for the 
Northern District of California 

Rachel Lessem 
The Hon. John Feikens 
U.S. Dlst~ict Court for the 
Eastern District of Michigan 

Rosemary Quigley 
The Hon. Ke~mit Lipez 
U.S. Court of Appeals for the 
First Circuit Laura Zachman 

The Hon. W ~ 1 h  B. Chandler III 
Court of Chancery of the State 
of Delaware 

Harris Hartman 
The Honorable Nora M. Manella 
U.S. District Court for the 
Central District of California 

Christopher Liro 
The Hon. William Bryson 
U.S. Court of Appeals for the 
Federal Circuit 

Matthew Roskoski 
The Hon. Patrick Himnbotham 
U.S. Court of Appeals for the 
Fifth Circuit Matthew Zinn, '98 

The Hon. John M. Walker Jr. 
U.S. Court of Appeals for the 
Second Circuit 

William Hen, '99 
The Hon. Richard F: 
Suhrhein~ich 
0 .S .  Court of Appeals for  he 
S ~ t h  Circuit 

Karen Lorenz 
The Hon. Mary T. Mullarkey 
Colorado Supreme Court 

Caroline Sadlowski 
The Hon. Harold A Ackerman 
U.S. District Court for the 
Dlstrict of New Jersey 

Susan Loveland 
The Hon. R. Guj7 Cole Jr. 
U.S. Court of Appeals for rhe 
Sixth Circuit 

Lauren Schmidt, '99 
The Hon. Bmce Blacli 
U.S. District Court for the 
Distr~ct of New Mexico 



Rick Biemchbach, '97 
The Hon. Sandra Day O'Connor 
U.S. Supreme Court 

Michael Edson, '93 
The Hon. Ronald M. Gould 
U.S. Court of Appeals for the 
Ninth Circuit 

Matthew Findley, '99 
The Hon. Andrew J. Klelnfeld 
U.S. Court of Appeals for the 
Ninth Circuit 

Matthew Hall, '99 
The Hon. Marsha S. Berzon 
U.S. Court of Appeals for the 
Ninth Circuit 

Sarah Loomis, '97 
Staff AttomeyS Office 
U.S. Court of Appeals for the 
Seventh Circuit 

Angela Onwuachi, '97 
The Hon. Karen Nelson Moore 
U.S. Court of Appeals for the 
Sixth Circuit 

Emily Paster, '99 
The Hon. Diana Gribbon Motz 
U.S. Court of Appeals for the 
Fourth Circuit 

Kevin Pimentel, '99 
Staff Attorney's Office 
U.S. Court of Appeals for the 
Ninth Circuit 

Tyler Robinson, '98 
The Hon. F e h d  E Fernandez 
U.S. Court of Appeals for the 
Ninth Circuit 

Amar Sarwal, '99 
The Hon. Robert H. Krupansky 
U.S. Court of Appeals forhe  
Sixth Circuit 

Jessica Silbey, '99 
The Hon. kvin H. Campbell 
U.S. Court of Appeals for the 
First Circuit 
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5 0 ~ ~  REUNION T/ Arbitration Association. He is an 1 9 6 7  

The Class of 1950 reunion 
will be October 13-15 

4 5 ~ ~  REUNION 6 
The Class of 1955 reunion 

wi l l  be October 13-15 

4 0 ~ ~  REUNION 
I I n 

The Class of 1960 reunion 
will be October 13-15 

1961 
Consressman John Edward 
Porter of Illinois, a member of 
Cimgress since 1980, will leave 
office at the end of this year. He 
plans to work in the private 
sector. 

1964 
James G. Knollmiller has been 
certified by the Arizona State Bar 
as an estate and trust specialist 
and as a tax specialist. He is one 
of only seven Arizona attorneys 
with both certifications. A 
partner in Brown, Arenofsky, and 
Squire of Mesa, Arizona, he 
focuses on estate planning, 
business planning, and tas. 

[ 3 5 ~ ~  REUNION 1 
The Class of 1965 reunion 

will be October 13-15 

1365 
Paul M. Lurie, senior partner in 
the Construction h w  Group at 
Schlff Hardin 5r Waite in 
Chicap, has been named to the 
newly formed Construction 
h,tediation Panel of the American 

active mediator and arbitrator 
and speaks and writes widely on 
these subjects. His most recent 
arbitration article, "Limitations 
on the Ability to Obtain 
Discovery in International 
Arbitration from Non-Parties 
Located in the United States," 
appeared in the July issue of the 
Intcn~ational Arbitratiort Journal. 

1 9 6 6  
James l? Hoffa, president of the 
Teamsters Unlon, was 
commencement speaker and 
received an honoran degree 
from Detroit College of Law at 
Michigan State Unlrrersity in 
June. Hoffa's son, Da~ld ,  was 
among the graduates. Hoffa 
encouraged lawyers to help 
protect American workers' jobs. 
"I urge each and every one of 
you to work on the side of 
working men and women," he 
told the graduation audience. 

Terence Murphy, a member of 
the Law School's Committee of 
Visitors, reports that Murphy 
Ellis Weber (formerly hlurphy & 
Weber), has grown by 50 percent 
- from two partners to three. 
An international law boutique 
with a client base of large U.S. 
and European multinational 
enterprises and leading U.S. 
trade associations, and with 
associated offices in Helsinki and 
Frankfurt, the firm filed an 
amicus curiae brief for the L7.S. 
high-tech industy in the 
landmark hilassachusetts Burma 
Sanctions case awaiting 
jud'gment in the U.S. Supreme 
Court. Murphy said the firm was 
"the smallest firm in the United 
States to be rated 'preeminent' by 
Martindale-Hubbell. 

Jeffrey G. Heuer has been 
elected to a second consecutive 
three-year term as managng 
partner of Detroit-based Jaffe, 
Raitt, Heuer & Weiss. He 
specializes in comples business 
litigation involving corporate, 
partnership, secunties, real 
estate. and construction issues. 

John A. Sebert, dean of the 
Unil~ersity of Baltimore School of 
Law, has been named the 
American Bar A~sociation's 
Consultant-Designate on Legal 
Education. He also chairs the 
Committee on Communication 
Skills and is a member of the 
Accreditation Committee. 

Robert A. Maxwell has joined 
the Bloomfield Hills, Michigan, 
office of Howard & Howard 
Attorneys PC. He specializes in 
healthcare, commercial, and 
employment lakc.. He resides in 
Bloomfield Hills with his wife, 
Lynn. 

1969 
In the spring 2000 issue of h2t1 
Quadrangle Notes, Robert M. 
Meisner's activities were 
incorrectly listed under the 1966 
section of Class Notes. hlleisner 
continues to present seminars 
and courses on condominium 
operation throughout the 
United States. 

IT ~ @ T H  REUNION 7 

II The Class of 1970 reunion 
will be October 13-15 

1 9 7 0  
Steven G. Schember was elected 
to a one-year term as \ice 
president of the Outback Bowl at 
the Bo~vl's annual meeting in 
May. The Outback Bowl is a New 
Year's Day football game 
matching teams from the Big Ten 
and Southeast Conference. He is 
a senior litigation attorney wit11 
the Tampa. Florida, office of 
Shumalzer, Loop 5r Kendrick L.L.P 

1971 
Ralph G. Wellington was 
inducted into fellowship in the 
International Academy of Trial 
Lawyers at the organizations 
annual meetmg in March. 
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Fellows are nominated based 
upon their skill and recognized 
abilitj~ in trial and appellate 
practice, for their character and 
uncompromised integrity and for 
providing se~vices that promote 
the best interest of the legal 
profession and highest standards 
and techniques of advocacy. 
Wellington is chairman of the 
Philadelphia law firm Schnader 
Hanison and a member of its 
Litigation Department. 

1972 
Charles A. Duerr Jr. has been 
named the 12th president of the 
Michigan Association of School 
Boards' Council of School 
Attorneys, an organization 
founded to advance the quality 
of public education in the state 
of Michigan. A principal in the 
Ann Arbor office of Miller, 
Canfield, Paddock and Stone 
PL.C., Duen- practices education 
law (including labor, tenme, 
general school law, employment 
discrimination, open meetings 
and freedom of information), 
civil rights, and constitutional 
law. 

Stuart A. Schloss Jr. has joined 
the Cincinnati office ol  Ulmer & 
Beme L.L.E as a partner He 
concentrates on business law and 
on succession, estate, tax, and 
retirement planning. 

1974 
L a q J .  Salustro, vice president 
ol  Wisconsin Energy, has also 
been elected senior vice 
president and general counsel. 
He retains his responsibilities as 
vice president for legal, 
regulatory, and govemmen~al 
affairs for Wisconsin Electric, 
a subsidiary of Wisconsin Energy 
He joined Wisconsin Electric 
in 1997. 

Patricia Kane Williams has 
become a partner in the Cherry 
Mill, New Jersey, olfice of Duane, 
Moi-l-is & Heckscl~er L.L.P She 
was previously a shareholder 
with Archer & Greiner PC. in 
Haddonfield, N.J. 

1975 
Jeffrey K. Haynes has joined the 
law firm Beier Howlett PC. in , 
Bloomfield Hills, Michigan. 

Brent D. Rector has co-authored 
 he book Occ~~patiolzal Sa fe4  6 
Henltlz: A GuideJol- Michigan 
Employers (Michigan Chamber of 
Commerce), witten to help 
employers understand and 
comply with Michigan 
occupational safety and health 
laws and procedures. Rector is a 
member of the Grand Rapids law 
firm Miller, Johnson, Snell &T 
Cummiskey PL. C. 

1976 
Greg Rappleye has won The 
Brittingham Prize in Poetry, 
having been selected from more 
than 900 entries, and his book, 
A Path Between Houses, will be 
published by the University of 
Wisconsin Press this year. The 
award is given annually by the 
University of Wisconsin for a 
full-length collection of poetry by 
an American author. RappleyeS 
work has recently been 
published or is forthcoming in 
n z e  Soutlze~-n Review, Mississippi 
Review, Quarterly West, Prairie 
Sclzoonel; Puerlo del Sol, New 
Poenzsfi-om the nzird Coast: 
Conternporaly Michigan Poetly, 
and The Pusl~cart Piiee XXV: Best 
of the Small Presses. He lives near 
Grand Haven, Michgan, with his 
wife, Marcia Kennedy 

1977 
Michael A. Marrero has joinecl 
the Cincinnati office of Ulnlei- &T 
Beime L.L.F! as a partner. His 
areas of focus include the 
forma~ion or business entities, 
business planning, shareholder 
and investor relations, 
divestitures, and acquisitions and 
mergers, as well as telecommuni- 
cations law, intellectual property 
advertising, and administrative 
law. 

1978 
Arthur R. Block has been 
named senior vice president and 
general counsel with Comcast 
Corporation in Philadelphia. 
The firm is involved in the 
developmenl, management, and 
operation of broadband cable 
networks and in the provision of 
elec~ronic cominerce and 
programming content. With 
Comcast since 1989, Block 
previously sewed as the lii~n's 
senior vice  resident and senior 
deputy general counsel, 
supervising the provision of 
merger and acquisition legal 
services 

The Hon. Maurice Portley, 
presiding judge of the Mesa 
County Juvenile Court m 
A~uona,  was named the 1999 
"Man of the  yea^" by Wells Fargo, 
the Arirolza Republic, and 
Valley Leadership. Portley is 
aclive in many organizalions, 
among [hem the Arizona 
commission on Judicial 
Conduct, Arizona Town Hall, A 
Stepping Stone Foundation, 
Valley Leadership, Boy Scouts of 
America, the Grea~ Arizona 
Puppet Thea~ei-, and the National 
Council of Juve~zile and Family 
Court Judges. 

1979 
Kevin M. McCarthy spoke to the 
ADR Cominittee of the Amer~can 
Bar Assoc~aLlon on "Dealmg wilh 
the Inadvertent Disclosure ol 
Pnvlleged or Conhdenual 

Documents" at a meeting in 
Puerto Vallar~a, Mexico; LO the 
U.S.-Japa"nstituLe in Derroi~ on 
"U.S. Labor Law"; and at the 
American Bar Association's 
annual lneeLing in New York on 
"Ethical Issues in the Mediation 
ol Employment Cases." 
McCar~hy is a principal and 
deputy resident director in the 
Kalamazoo, Ivi~chigan, olf~ce of 
the law lirm Miller, Carifield, 
Padclock and Stone PL.C. 

Theodore J. Vogel has been 
named vice preslclent and tax 
counsel for DTE Energy -. 

Company of Detroit, where he 
will direct the tax aspects of the 
company's businesses and 
develop tax slrategies supporting 
DTE's growth plans. He also will 
lead the tax aspects of the DTE 
Energy and MCN Energy Group 
merger. Vogel previously worked 
at CMS ~ n e G  and consumers 
Energy for 2 1 years as vlce 
president for taxes and tau counsel. 

1981 
Richard S.  Hoffman has become 
senior vice president for special 
projects with MarrioLt 
Interna~ional, where he is 
respons~ble lor new busmess 
initialives related to the  interne^ 
and e-commerce, as well as other 
~rojects. He previously was a 
partner wit11 the Washington, 
D.C., linn ol Williams al1d 
Connolly L.L.P., where he 
specialized in co~nplex 
commercial li~igation for media 
and real eslate clients and servecl 
as lead counsel to Mari-iotL 
International on major litiga~ion 
matters. 

Richard S. Kolodny is president 
of The Portlolio Group, an 
attorney search h1-m in Los 
Angeles. He previously was 
general counsel ol Roll 
In tel-national Co1-p. 
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1 ?82 
David L. Hartsell has returned 

thc Chicago law firm Ross & 
H,~rdies as a partner He will 
continue h ~ s  practice in business 
I ~ r i q , ~ t   on and professional 
In1-11llty He was previously a 
pxtncr wth  K~lpatnck Stockton 
In Atlanta 

David S. Inglis has joined 
Flashline.com Inc. as executive 
\ice president and chief financial 
officer. Flashline.com, located in 
Cleveland, provides products 
and services to the software 
component industry Inglis 
pre\.lously was with Cleveland- 
hmd Benesch, Friedlander, 
Coplan &r Aronoff L.L.l?, where 
hc chaired the Corporate and 
Securities Practice Group and 
sewed on the firm's executive 
committee. 

Patrick J. Lamb has joined the 
Cliicago litigation boutique 
Butler Rubin Saltarelli 5r Boyd as 
a partner. He continues to 
concentrate in business disputes 
and product liability. 

Charlie Shumaker of Shumaker 
Steckbauer Weinhart 5r Sragow 
L L P in Los Angeles and Rick 
Scarola of Scarola Ream St 
Parcnt in New York are pleased 
to announce the merger of then- 
hnns as of Apnl 1, 2000 The 
new f~rm has 20 lawyers Its 
practice mcludes corporate and 
secunties law, real estate  la\^! 
lntellcctual property law, 

I entcrtainmenl law, and 
I ~omtnerclal iltigauon In a11 

courts The firm's Los Angeles 
and New York offices wdl 
continue to practlce under the 
n~lnies by which they were 
knmm before the merger 

1 C53 
Clifford Douglas, of Ann Arbor, 
1s one of the major characters 
drrirn on by Dan Zegan in his 
book Civil Wal-~iol-s, Tlic Lcgnl 

Sicgc on t11c Tobacco Industry, 
published this year by Random 
House. The hook tracks the legal 
battle led by Ron Motley, a 
produc~ liability lawyer Douglas' 
role in hnnging the Industry's 
darkest secrets to light IS also 
examined 

Frederick M. Snow has been 
elected to partnership in the 
Chicago-based law firm 
Chapman and Cutler, where he 
practices in the Public Finance 
Group. His focus is on private 
activity bond financings, 
including acting as bond 
counsel, underwriter's counsel, 
and hank counsel with respect to 
manufacturing facilities, airport 
facilities, hospital and long-term 
care facilities, and educational 
facilities. He also has represented 
lessors in\rolved in municipal 
lease transactions. 

1 9 8 4  
Martini (Marty) R. Dunn has 
joined Ulmer 5r Berne L.L.l? as a 
partner. He has been named 
partner-in-charge of the firm's 
Cincinnati office, where he 
focuses on real estate and 
business law and on loan 
transactions. 

1 9 8 5  
Arnie Brier has accepted the 
position of \ice president for real 
estate with Tellaire Corporation 
in Dallas. He and several bur 
School graduates 11a1.e invested 
in the start-up fixed wireless 
telecommunications company 
Blier is responsible for all real 
estate related matters and for 
ensuring the company's access to 
building rooftops. He and his 
wife, Jill Feldman, have two 
children. Zoe and Ethan. 

Summcl- at the End of the l\~orld, 
the auoh~ographical novel by 
Kirsten Kingdon, executive 
director of Parents, Families and 
Fnends of Lesblans and Gays 
(PFLAG) has been published by 
Banta & Pool. 

1986 
Dr. John Fried1 has been named 
dean of the University of South 
Alabama College of Arts and 
Sciences. He was pre\iously 1~1th  
Wayne State University, where he 
held the positions of director for 
the Center for Legal Studies, 
director of sraduate studies, 
professor of anthropolog, and 
professor of law. 

1 9 8 7  
Christine E.  Brummer has 
become a lice president with 
Arbor Investment Group in 
Bloomfield Hills, Michigan. She 
preliously practiced 111th Price 
Waterhouse and clerked for the 
Hon. John Feikens, '41. 

Former h \ x ~  School research 
scholar Wan Exiang has been 
approved by the Chlnese 
National People's Congress as a 
grand justice and as \ice 
president of the Supreme Court 
of China. He attributes his 
success to the education he 
received at UM Law School and 
plans to continue his 
professorship at Wuhan 
University Law School during his 
senice to the court "so we can 
still c a iq  on escl~ange activities 
in the future." 

1989 
Elizabeth E. Lewis has left the 
partnership of Baker 5r 
McKenzie in Chicago to become 
general counsel of Corona 
Optical Systems Inc., a high-tech 
siartup company in Lombard. 
Illinois. 

Michael A. Primrose has joined 
Benesch, Friedlander, Coplan St 
Aronoff L.L.P, Cleveland, as an 
associate in the Corporate and 
Securities Practice Group. He 
focuses his practice on 
representation of entrepreneurs, 
pn~vately held mid-market 
growth companies, family 
controlled businesses, 
partnerships, proprietorships, 
and lTenture capitalists in all 
stases of their formation, 
busmess, and growth. 

1990 
Elizabeth Beach Bryant has 
become a principal in Zalk & 
Biyant, Minneapolis, where she 
practices in the Family Law 
Department. She was previously 
a shareholder with Fredrikson 6~ 
Bjron PA., where she was a 
member of the Family 
Department for 10 years. 

1991 
Keith R. Barnett was elected a 
senior partner at the Boston law 
firm Hale and Dorr L.L.P He has 
significant experience in all 
aspects of commercial real estate. 
including de\relopment, lending, 
leasing, acquisitions, and sales. 
He and his wife, Amy. reside in 
BOSIC~ .  

Lisa J.  Bernt has accepted a 
position as commission counsel 
at the A9assachusetts Comn~ission 
Against Discnminativn in 
Boston. 



C L A S S  n o t e s  

1992 Heather Gerken has joined the 1998 

Amy M. Brooks has been 
elected partner at the Detroit- 
based law firm Honigrnan Miller 
Schwartz & Cohn in the Real 
Estate Department. Her 
responsibilities include 
representing clients in the 
acquisition, development, sale, 
financing, and leasing of 
shopping centers, regional malls, 
office buildings, apartment 
buildings, and industrial 
facilities. She resides in 
West Bloomfield. 

Patrick Romain has become 
director and senior counsel in 
the Corporate Law Department 
at Menill Lynch & Co. Inc., New 
York, where he is responsible for 
technology and intellectual 
property matters. He was 
formerly vice president and 
senior counsel in the Corporate 
Law Department at Menill 
Lynch. 

1993 
Karen Libertiny Ludden has 
joined Garan Lucow Miller PC. 
as an associate in the Troy, 
Michigan, office, where she 
specializes in insurance defense 
litigation. 

1994 
Margo Wolf O'Donnell has 
joined the Chicago office of 
Jenkens & Gilchrist in the 
Litigation Practice Group as 
an associate. 

faculty of Harvard Law School, 
where she is teaching Civil 
Procedure and Election Law this 
year. 

1996 
Travis Richardson was appointed 
chairman of the Chicago Bar 
Association's Coordinating 
Council on Minority Affairs and 
chairman of the Cook County 
Bar Association's (CCBA) Judicial 
Evaluation Committee. He is also 
a member of the CCBA Board of 
Directors and recently received a 
Meritorious Service Award for his 
tenure as the CCBA chief of staff. 
Richardson is an associate at the 
Chicago law firm Amstein & 
Lehr. 

Michael J. Thomas was listed 
incorrectly as a 1997 graduate in 
the Summer issue. He graduated 
in 1996. Law Quadrangle Notes 
regrets the error. 

1997 
Ole Horsfeldt, LL.M., was 
elected as a partner in Bech- 
Bruun & Trolle, Copenhagen, 
Denmark. His practice focuses 
on e-commerce, computer law, 
and mergers and acquisitions 
within the information 
technology industry. 

Timothy K. Howard has moved 
to Washington. D. C., and 
become an associate at Steptoe 
& Johnson LLP in the Litigation 
Department. He formerly was 
with Dorsey & Whitney LLP 
in Minneapolis. 

Rebecca G .  Pontikes has joined 
Berluti & McLaughlin, Boston, as 
an associate. She concentrates in 
employment litigation, but is also 
doing some business litigation 
and personal injury work. 

Dariush G. Adli has joined Fish 
& kchardson as an associate in 
the San Diego office. A member 
of the Litigation Group, he 
handles patent, trademark, and 
trade secrets litigation in federal 
and state courts. He was 
previously a member of the 
Complex Litigation Group at 
Pillsbury Madison & Sutro, 
San Diego. 

C. Todd Inniss of Detroit arc1 
Paula A. Osborne of Southficld 
have joined the Detroit office of 
Dykema Gossett PL.L.C. as 
associates. Inniss is a member of 
the Litigation Practice Group, 
focusing on general litigation 
with an emphasis on real estatc 
law. Osborne focuses on genenl , 
bankruptcy and creditor's rights 
law matters in the Bankruptcy 
Practice Group. 

m e m o r i a m  
Saul Bemstein March 13,2000 

Albert W Dimmers July 3 1, 1999 
Florence K. Weinberg March 3, 2000 
Albert F: Donohue November 22, 1999 
Austin A. Webb September 14, 1999 
Benjamin K. Hanis April 10, 2000 
Hugh B. Kuder Jr. (LL.M. '40) April 17,2000 
Austin Peck May 1 1,2000 
Gene C. Hopkins December 28, 1999 
Robert M! Dilley July 14, 1998 
Margaret Curry Rorke April 26,2000 
Leo William Leary (LL.M., S.J.D. '53) June 19, 1999 
Gordon E. Gable April 18,2000 
Henry S. Kowalczyk March 8, 2000 
Ralph Norvell Jr. April 29, 2000 
Marilynn S. Alexander March 2, 2000 
Robert M. Brake March 1, 2000 
William E. Longthome March 18, 2000 
David Allan McQuade June 8, 2000 
George John Slykhouse May 16,2000 
Charles E. Starbuck January 30, 2000 
James F! Dickerson July 10, 2000 
Mortimer H. Hartwell Jr. May 5,2000 
John L. Lodwick May 25, 2000 
Patrick J. Foley June 14, 2000 
William C. Williams April 25,2000 
Hugh B. Anderson July 20, 2000 
Morton M. Zedd April 24, 2000 
Murray Ian Litmans May 22,2000 
John D. Miller May 5,2000 
John H. Seidel July 13, 1999 
George G. Newrnan April 20, 2000 
John T. Schmidt May 29,2000 
David McCrory March 28, 1999 
Josephine Tsao April 26,2000 
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the Americans were locked in 
mortal combat over the United 
Nations Covenant; they were able 
to agree on very little. 

Negotiations in the Human Rghts 
Commission were difficult for various 
reasons - one was the aggressive behavior 
of the Soviet representatives, particularly 
one Pavlov, nephew of "dogs" Pavlov, who 
never missed an opportunity to rail against 
[he iniquities of the West. One might have 
expected, however, that the British and the 
Americans, both of whom claim to have 
invented human rights, as of course do the 
French, would have been able to see eye 
to eye. 

But this was not so. 
The British wanted the covenant to 

contain a provision whereby a state, which 
acceded, had to bring its laws into 
conformity before accession. The 
Americans objected, and wanted the 
covenant merely to require conformity 
within a reasonable time, with reports of 
progress. The British argued that this 
would enable a state to sign up whilst 
having no intention of ever bringng its law 
into line. It took years, they pointed out, 
for the United States to conform to the 
Convention on Migratory Birds, which at 
this time were not thought to have any 
rights, however kindly disposed one was to 
them; how much worse if humans, who 
did have rights, were involved. 

The Americans, through the State 
Department, thought that it would be quite 
impossible for the U.S. executive to secure 
the passage of the necessary laws before 
ralification. Indeed, if the pro~ision the 
British wanted was included, the Senate 
m~ght well refuse to provide the advice and 
consent required by  he Constitution 
before the president could ratify the 
convention. Lurking behind the 
disagreement were sensitivities over the use 
of the treaty-making power to trench on 
"siates' rights," together with the existence 
in some of the southern states of legal 

provisions quite certain to fall afoul of any 
convenant that was likely to emerge from 
 he United Nations. The meeting recorded 
in  he minuLe was mainly designed to 
produce a coinproinise 011 this thorny 
issue, over which both sides had dug in 
their toes. 

Another ongoing disagreement, also 
discussed at the same and other meetings, 
arose over limitations to rights. The British 
wanted tlzese to be spelled out very 
specifically for each right; the State 
Department favored a general limitations 
clause, which would apply to all rights. 
The British argued that such a general 
clause would weaken the convention; 
indeed, it would enable naughty states - 
in particular the demonized Soviets - to 
sign up to the convention, acquire brownie 
points as protectors of human rights, and 
then continue to oppress their subjects 
more or less as much as they liked. The 
U.S. position was that it was impossible to 
spell out all limitations in advance; the 
problem should be handled by the use of 
general language. Any other solution would 
immensely complicate the process of 
drafting, and be impractical. If conformity 
before accession were insisted upon as 
well, the limitations would have to 
conform in detail with the law of all states 
that acceded, a fanciful notion. The British 
were unimpressed. Given the will, the job 
could be done. 

More radically, the British officials 
adopted a somewhat holier than thou 
attitude, taking the line that the State 
Department was being hypocritical. All it 
wanted was a covenant so vacuous as to be 
acceptable to the Senate and one that 
would make no practical difference to life 
in the United States, or indeed anywhere 
else. The sort of covenant the Senate would 
accept xvould hardly be worth the paper it 
was written on. State Department officials 
were, however, not just being hypocritical; 
they were naturally affected by the political 
realities of the situation. They did not want 
to engage in negotiating a covenant that 
they could no[ hope to sell to the Senate. 

There were at this ti~ne other disputes 
that divided the British and the Americans. 
The British wanted a special provision 
allowing, but not requiring, estension of 

the covenant to colonies; the Americans 
wanted a special provision to deal with the 
tricky relationship between the federal 
authorities and the states. Here one could 
be horse traded for the other, but 
conformity before accession was not 
viewed as tradable. 

After the meeting with Stein, senior 
officials in the Foreign Office - \Villiam 
Strang, the official head; Eric Beckett, the 
legal adviser; and Gladyn Jebb, whose 
daughter Stella I rather fancied as a student 
at Oxford, albeit with no success - met to 
consider whether it was prudent to 
squabble with the United States on this 
issue. The decision was not to change 
position. Beckett, an international lawyer of 
considerable ability was adamant on this, 
flexibility not being h s  strong pomt. 

Later, I was worlung in the U.S. 
National Archives on the records of the 
State Department. These are, for t h s  
period, much less voluminous than are the 
British archives, and less complete; the 
finding aids provided are pretty bad. I was 
therefore both surprised and delighted to 
locate an account of the selfsame meeting, 
telegraphed from the U.S. Embassy in 
London to the State Deparment. For a 
second time I met Eric in the archives. 

But there was a problem. Whereas the 
British account gves the impression thal 
the British won the argument, the 
American account strongly gives the 
contrary impression. Thus, the British 
account sets out what reads like a crushng 
response to the argument that the U.S. 
public was enthusiastic in its support of the 
convenant, and that the British should 
assist the administration in its attempts to 
secure the necessary legislation by not 
insisting on strict conformity on accession: 
That if the American public was so 
enthusiastic for the covenant, it was strange 
that Congress should be untouched by this 
enthusiasm. 



Game set and match to the Foreign 
OW=. The h e r i m  telegram, hmvm, 
states that: 

". . . both Lequm and Hlis [really 
Evans1 appeared h p d  by u.S. 
arguments though unable give itnmeaiate 
answer possible modification UK position,." 

Perhapi Henry Ford was right afwr all; 
and all history really is bunk. & that as it 
may, the Americans ultimately won the 
battle in the United Nations, for the 
covenants of 1966 do not require states to 
bring their law into conformity b e f o ~  
accession. And, as it turned out, the Uned 
States took until 1992 to r a w  the United 

, Nations Covenant on Civil and Political 
Wts, and then only did so with a 
package ~f reservations and understandings 
that had the practical effect of depriving- 
ratification of my domestic impact. Given 
the politics, this was the best that could be 
done. So the problems to which Stein 
called attention in 1950 were all too real. , 

As for the British, they stuck to their ' 

view in the European negotiations until 
,shortly before signature, but then began to 
run into pmblems not unlike those that 
had motivated the State Department. Some 
European counttie could not conform to 
the conventian *thout amending their 
constitutions; the Nonwegian constitution 
provided, for example, that "Jesuits shall 
not be tolerated." 

This hardly conbmed to the provision 
on religious liberty. So, late in the day; the 
British delegate h g e d  position on the 
'issue, and supported a profion that 
W e d  ratification with reservations; this 
was to cover non-conforming laws. Britain 
itself rn-d the conventian without 
reservations, but slyly adopted, without 
publicizing this, a policy of subsranrial 
compliance only h due course, however, 
recognition under the European 
tonvention of a light of inqividd 
petition, and the jurisdiction of the 
Eumpean C m  of Human Rights, has 
produced a situatiun in which non- 
confcnming laws can be effectively 
challenged, and many British l e d  
provisions have had to be changed in order 
to bring domestic law into he. 

Professors Stein, lejt, and Simpson don't spend pll 
their time in the archives. Here they help the Law ~ 
School host a gala dinner for members of The ' 
European Court ofJurtice and the U.S. Supreme ~ 
Court in Washington, D.C., in April. I 

Professor Eric Stein adds: 
"I had comp&telyjngohkn the hndm I 

mmting until BMn, tkpremfere archive I 
w@hr asstgnment in the Stats D e p a m t  
concernedpoZiticd and smn@ afa frs of fbe 
United Nations - I bad nothing to clb with tbe I 
h m u n  rights pmject, wbicb in my oflce pas 
considered rather 'intangibe' and 'elwiw, ' I 

" Wik stopping in London, en ths way 1 
Jbe Itatmtional Court ofJustice at The HGtgue 
(1 hIia.@, C receiued instruction f i m  

. ,  $Wmkington to see the Foreign Once and 
' present the lhe  of argument desmmbed so vivirl 
/by B&R. I did so, und thought l did my best, 
cqmi@ng my limited knowledge of the i s ~ j  

: 2 t b h h t ,  as l raa l  it, tbat wmg presentdon 
jam ,impmssion on the British, and I 

:kii(t@d . ' I  efin~:~rLpb . .  to that @ect in my cabk 
1~@~ymhin&oir.12 , 

. ( . ? (  , - 

':yit, &m'&z'kpofls, lpe@y much losf ' 
rue a&$ e;br H Z ~  tAe United States 

\:. $*ydn: 5 i ,; ; -* .+.". \ " , , . r  
. 

- ,  1 --. . , ,, .'*+ - . tl, - * 



of boih and sdstiidans, that may 
have ted z6 t&$ result. Part of the problem , 

is a pxvai~@i~~egal attitude of deference to : 
. &e sdi6ttfic tt&ablishment. This attitude - . 

* 
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THE PPlp' 
OF THE 
LAW 

i$ab s sampk; containing DNA has been 
'sssertedlyby 1: the defendant, at the 

-6 of the t r i c k  or some other material 
brigion. Ancli+@j$b, the d e f a h t k  DNA 
&chis that of @:=&me sample. But the 
& cases are &@ER~ in at least one critical 
$spect. In the fi  k t  case, what we will call 
p@~confimt.imi awe," other evidence has 
H e  the defenet  a suspect and so war- 
ranted testing l$is DNA. In the Mher, what 
we HiH call the.%wl case," the DNA 
match itself made tee defendant a suspect, 
md the m a d # g ~  discovered only by 

a database of previously 

B, ; 2.. . L. -1' . undexiiks pe&hng amendments to the 
kdemt$u&s of Evidence and pervades the 
supra% h r t k  decision in Daubert v. 

PharmaceuticaZs Inc. and its . 
e e r a l  EZecrtic CQ. v John and . 

The Co. v. Camtichael, as we13 as 
regunor, Fye v. United States. We d 
i fiir k s  deferential appmach. I 

, k summarize the nature of DNA ; 
and explain the database search 
. We contrast two types of cases. In I 



case has been the model for most uses of 
DNA evidence up to now. But the recent 
creation of a national database containing 
profiles of past offenders means that the 
trawl case will become increasingly irnpor- 
tant over the coming years. 

Next, we discuss the NRCs analyses of 
the question of whether and how the DNA 
evidence should be presented in the trawl 
case, and we present our own contrasting 
analysis. The first NRC report (NRC I), in 
1992, opposed admission of the evidence 
altogether. NRC I proposed that a match 
&covered after a database search should 
provide the basis for performing further 
tests on a new sample taken from the sus- 
pect identified by the match, but that the 
evidence of the initial match should not be 
presented to the jury The second NRC 
report (NRC 11), issued four years later in 
1996, takes a substantially more generous 
view, but still calls for a testifying expert to 
drast~cally understate the value of the evidence. 

In our view, the caution reflected in the 
NRC reports and in the analyses of those 
who have taken a similar perspective on the 
problem is unwarranted. The fact that the 
DNA match was found only after a search, 
possibly of many thousands of samples, 
does not diminish the value of the evi- 
dence. On the contrary, the fact that other 
potentla1 suspects have been eliminated as 
possible sources of the crime sample slight- 
ly raises the value of the evidence. No 
downward adjustment in the force of the 
evidence is appropriate. (Indeed, the confir- 
mation case and the trawl case are really 
poles of a continuum, and analysis of the 
two cases is fundamentally the sarne.) It 
may well be that the total weight of the evi- 
dence is less in the trawl case than in the 
confirmation case; there may be less incul- 
patory evidence in the trawl case, and the 
identification of the defendant in that case 
may taint any later-developed evidence by 
suggestiveness. But this is an entirely 
dderent matter, and one that can be left to 
the or* process of argument to the jury; 
it does not require any rules restricting the 
force ascribed to the DNA evidence or the 
manner in which that evidence is presented. 

rounding DNA database searches may skip 
to the final portion of this article (which 
begins on page 92). There we argue that the 
dfficulty manifested by the NRC reports 
has arisen in part from the tendency of sta- 
tisticians to export to the legal context 
methods that were developed to assist sci- 
entific inquiries and that appear more suit- 
able in that context than in adjudication. 
But part of the problem also arises from the 
tendency of courts to defer to the scientific 
establishment with respect to matters of sci- 
entific evidence. We suggest that the solu- 
tion lies less in a "gatekeeping" role of the 
type prescribed by Frye, as well as by 
Daubert , Ioiner, and Kumho, designed to 
keep out disreputable expert evidence, and 
more in the role of aggressive consumer. 
When courts allow experts to present evi- 
dence in court, it is to perform a service for 
the legal system. The courts should try to 
ensure that the experts are doing so in a 
way designed to serve the needs of that 
system and are not bound by the experts' 
own professional habits. 

DNA evidence and the 
database search problem 

To understand the database search prob- 
lem, it is necessary to understand some 
aspects of DNA evidence - but, mercifully, 
only some of the less techcal ones. 

DNA is a remarkably complex type of 
molecule that is sometimes said to contain 
the genetic blueprint of life. DNA is con- 
tained in the nucleus of virtually all cells of 
every living organism. Within a given 
organism, the DNA is effectively the same 
from cell to cell. The entirety of an individ- 
ual organism's DNA is referred to as its 
genome. In humans, the genome consists of 
two collections, one inherited from each 
parent, of about three billion building 
blocks, called bases. Human DNA is 
extremely similar across individuals. This 
shared genetic material is what makes us 
human and btinguishes us from other life 
forms. At a multitude of sites in the 
genome, however, there are variations from 
one human to another; typically, two unre- 

in 1,000. These variations are what y k e  
humans genetically d8erent from each 
other. Except for identical twins, no two 
humans have DNA that is identical 
throughout the whole genome. 

The consistency of DNA throughout a 
given person's body, and the uniqueness of 
a given personls DNA, are what mak DNA 
evidence so valuable for identification pur- 
poses. In determining whether the DNA 
from two separate samples comes from the 
same person, it is not possible given the 
current state of science tocoinpar& them 
over the whole genome. Current testing 
techniques use several markers. Each mark- 
er targets a particular place, or locus, on the 
genome. For DNA profiling techniques, loci 
are chosen & display considerable vari- 
ability among individuals. In most current 
methodsms variability is manifested by 
differences in the length, measured by the 
number of bases or the number of times a 
given sequence repeats, between pre-speci- 
fied locations. This procedure will yield two 
measurements for each sample for each 
locus, one for the father's side and one fo 
the mother's side. & 

If the pair of measurements from one 
sample qt a given locus is the sarne as the 
pair of measurements from another sample 
at that locus, the profiles are said to match 
at that locus; otherwise, they are said not to 
match at that locus. If the two profiles 
match at each of the loci examined, the pro- 
files are said to match. If the profiles fail to 
match at one or more loci, then the profiles 
do not match, and it is virtually certain - 
putting aside, as we do throughout this ad- 
cle, the possibility of laborato~y error - 
that the samples do not come from the 
same person. 

Our concern here is with the case in 
which the profiles do match. A match d m  
not mean that the two samples must 
absolutely have come from the same source; 
all that can be said is that, so far as the test 
was able to determine, the two samples 
were identical, but it is possible for more 
than one person to haw the same profile as 
inhcated by a test even of several loci. At 
any given locus, the percentage of people 
having DNA fragments of a given length is 



small but not infinitesimal. DNA tests gain 
[heir power from the conjunction of match- 
es at each of several loci; it is extremely rare 
[or two samples taken from unrelated mdi- 
\iciuals to show such congruence over 
many loci. 

But just how rare? That question must 
be addressed if the strength of the DNA 
match is to be assessed. Databases of DNA 
samples from various populations have 
been collected, and from these it is possible 
to estimate how common any p e n  frag- 
ment length is at a given locus. It is typical- 
ly assumed that the measurements ylelded 
by each of the markers used in forensic 
DNA profiling are independent of one 
nother. This assumption enables a forensic 
cientist to multiply probabilities. This mul- 

cation can yleld 17er)i low estimates of 
probability that a p e n  innocent person 

.om the demographic group described by 
e database would have a DNA profile 
atching the profile common to both of 
ese samples. Figures in the range of one 
millions down to one in many billions 

are typical of profiling systems now in use. 
So far so good; there are complexities 

nd controversies in the process we have 
escribed, but they are not our concern 
ere, and for the most part this process is 
y now rather well-accepted. Our concein 
with the process by which the matching 

ples came to be tested, and the implica- 
s that this has for the value oi the evi- 

ence and the manner in which it should 

DNA can be used to test for identity in 
arious contexls in litigation, but we will 
cus on the most important setting. A 

rime has been conlmitted and a person, 
ssertedly the perpetrator, has left a sample 
f fluid or tissue containing testable DNA at 
e scene of the crime or at some other 
ene associated with the clime. This Sam- 
e is often known as the "crime sample." 
e police lznow that if they find a person 
ose DNA matches that of the crime Sam- 

e they may have round the perpetrator. 
OTV we will consider two scenarios by 
hich the police might find a match. In 
ach scenario, we will call the person whose 

The Confirmation Case. In the first sce- 
nario, what we will call the confirmation 
case, there is a substantial amount of ex<- 
dence pointing to Matcher before his DNA 
is even tested. This evidence might include 
testimony by a victim of the crime or some 
other eyewitness identifying Matcher as the 
perpetrator. It might also include a trail of 
blood or other circumstantial evidence lead- 
ing, literally or figuratively, from the crime 
to Matcher. In any event, the police, believ- 
ing that they may have their man, secure a 
DNA test of Matclher. Sure enough, the 
"suspect sample," as it is often known, 
matches the crime sample. 

Just how this evidence should be pre- 
sented is a difficult question. One method 
that is widely used, and that at least for pre- 
sent purposes we regard as satisfactory, 
states the match pi-obabili~. Ths is the prob- 
ability that, if nothing were laown about a 
person other than that he was a member of 
some defined population, his DNA profile 
would match that of the cnme sample. This 
probability quantifies the rareness of an 
"innocent" or "chance" match. 

The Trawl Case. In the second scenario 
- what we are calling the "trawl case" - 
apart from the crime sample, the police do 
not at first have evidence that narrows their 
search to one suspect, or even to a few This 
might, for instance, be a rape case in whch 
the rapist was a stranger to the victim and 
was not apprehended immediately after the 
crime. But the police do have the crime 
sample. And they also have a database con- 
taining profiles of DNA samples taken from 
a large number of people, one of whom 
nziglzt be the perpetrator. Sure enough, the 
database search ylelds one profile, and only 
one, that matches the crime sample. The 
police then try to find further evidence 
incriminating the source of that profile, 
Matcher, and perhaps they find it. Perhaps, 
for example, when Matcher is brought 
before the victim, she identifies him as the 
perpetrator. 

The trawl case will take on increasing 
importance m coming years. Development 
has been fast in England and \Vales, where 
since 1995 DNA profiles have been taken 
routinely from. along others, all persons 
charged with a "recordable offence." As of 

July 2000, nearly 80,000 crime samples 
had been matched to profiles in this data- 
base and more than 11,000 matches had 
been made between samples from different 
crimes. I11 the United States, development 
of a national database has been much more 
complex. I11 part because of the encourage- 
ment, including financial incentives, offered 
by the DNA Identification Act of 1994, all 
50 states now require designated sets of 
convicted offenders to provide DNA sam- 
ples for analysis. The state databases oper- 
ate in accordance with national quality 
assurance standards and software designed 
by the FBI and participate in the Combined 
DNA Information System (CODIS) main- 
tained by the FBI. Since October 1998, the 
FBI has been able to compare the profile of 
a DNA sample from a crime scene with all 
the profiles in the system. Thus, CODIS 
now operates in effect as a national data- 
base. As of April 2000, laboratories report- 
ed analyzing more than 360,000 offender 
profiles for entry into CODIS, with nearly 
400,000 more waiting to be analyzed. As of 
the same time, CODIS had been responsi- 
ble for over 600 "hits," assisting in more 
than 1,100 investigations. These numbers 
will almost certainly increase dramatically 
within the next few years. 

Over time, one can ima,@e databases 
even broader than the current ones; finger- 
prints are now routinely taken from 
arrestees as well as convicts, and from many 
persons not suspected of crime, and it is 
plausible to suppose that the same will 
occur with respect to DNA sanlples. 
Indeed, the manager of the English data- 
base - which operates under fewer admin- 
istrative and constitutional constraints than 
its counterpart in the United States - has 
said he expects that eventually it will 
include a third of all English men between 
the ages of 16 and 30. 

And now we can perceive what we have 
called the database search problem. In the 
confinmation case, the fact tl~at Matcher's 
sample, the only one tested, inatched the 
crime sample is clearly powerful evidence 
that Matcher was the source of the crime 
sample. But in the trawl case. many samples 
were tested, without a finger already point- 
ing to ally particular suspect. How does t h s  



factor affect the stmmgth of the evidence of on the anal* to which NRC I1 gave pri- . 

a DNA match? How, if at all, should that rnacy) According to NRC 11, an "imponant 
evidence be presented in court? We now diffemce," a difference of a "logical!'-nature. 
turn to that problem. between the c o ~ t i o n  case and the 

aawl uw is illustrated by this simple set bf 
statistical hcts: 

It Analyzing the database 
search problem 

The NRC Reports. h NRC I, a 
Committee on DNA Technology in Forensic 
Science specially appointed by the NRC 
said: "The &tinction between finding a 
match between an evidence sample and a 
suspect sample and finding a match 
between an evidence sample and one of 
many entries in a DNA profile database is 
important. The chance of finding a match 
in the second case is considerably higher, 
because one does not start with a single 
hypothesis to test (i.e., that the evidence 
was left by a particular suspect), but instead 
fishes through the databank, trying out 
many hypotheses." 

Thus, the committee pointed out, "[Ilf a 
pattern has a frequency of 1 in 10,000, 
there would still be a considerable probabil- 
ity (about 10 perrent) of seeing it by chance 
in a databank of 1,000 people." The report 
recommended a cautious solution: A match 
between an "evidence sample" - what we 
are calling the crime sample - and a pro- 
file in a database "should be used only as 
the basis for further testing using markers at 
additional loci." That is, evidence of the ini- 
tial match should be deemed "probable 
causen for securing a blood sample from the 
person so identified, and comparing it with 
the evidence sample using markers that 
were not used in the initial test. What is 
more, if the second test indicates that the 
two samples match, "only the statistical fre- 
quency associated with the additional loci 
should be presented at trial (to prevent the 
selection bias that is mherent in searching a 
databank)." 

NRC I1 offered an analysis of the data- 
base search problem that was quite simdar 
to that of NRC I, but recommended a sub- 
stanually more lenient solution. (Actually, as 
we explain in our longer Michigan Law 
Review article, NRC I1 offered two some- 
what drfferent analyses; we concentrate here 

" [ I ]  f we toss 20 reputedly unbiased coins 
once each, there is roughly one chance 
in a million that all 2 0 . d  show heads. 
According to standard statistical logic, 
the occurrence of tlm l-ughly unlikely , 

event would be regarded as evidence 
discrediting the hypothesis that the coins 
are unbiased. But if we repeat this exper- 
iment of 20 tosses a large enough num- 
ber of times, there d l  be a high prob'a- 
bility that all 20 coins will show heads in 
at least one experiment. In that case, an 
event of 20 heads would not be unusual 
and would not in itself be judged as evi- 
dence that the coins are biased." 

Further, contended the report, " [t] he ini- 
tlal identification of a suspect through a 
search of a DNA database is analogous to 
performing the coin-toss experiment rnany 
times: A match by chance alone is more 
likely the larger the number of p r o h  
examined." t 

Essential to NRC 11, therefore, is the per- 
ception that the more profiles examined, 
the less probative the evidence. And NRC I1 
recommends how this supposedly dimin- 
ished probative value ought to be commu- 
nicated to the jury As we have indicated 
above, an expert may tesufy as to the pmb- 
ability that a sample taken from an arbitrar- 
ily chosen member of the relevant popula- 
tion would match the crime sample. In 
determining that probabty, NRC I1 pro- 
vides, the expert should take the probability 
that she would USR if only one sample were 
compared to the clime sample, as in the 
confirmation case, and then multiply that 
probability by the number of profiles in the 
searched database. If there are hundreds of 
thousands or even millions of profiles in the 
database, this adjustment may make what 
appeared to be an implausible chance of a 
coinci&nt.al match - b l a s e  the proba- 
bility was so low - seem m be far more 
substantial. The DNA A d W q  board of the 

FBI has endorsed this appmach. 
Thus, though tbe NRC reports &&r in 

their ultimate recmendations, their 
analyses ok the database senreh problem are 
very sirmlar. We believe that these a n a l p ,  
and those of scholars who have supporked 
the NRC approach, are clearly wronp We 
can~ot show here all the anomalies df 
NRC approach that we discuss in our 
longer article. But we will say ahugh m 
show that the NRC approach asks the 
wrong question, arid that it fails to mq- 
nize the full import of evidence of idem%- 
cation based on a d a t a b ~  qbrch. 

Our v i ~ .  The p ro~e  view of the situa- 
tion reflects a rather simple intuition. The 
valueof a DNA match is attributable to the 
rarity of the profile. If the DNA of a particu- 
lar person matches the crime sample, that 
evidence stmngly supports the proposition 
that that person was the source of the crime 
sampE that is, the evidence makes that 

appear far more probable tban 
it did before the match was known.. That 
other sarqples have been tested and found 
not to match does not weaken the probative 
value of the match, with respect to this par- 
tinnlar proposition, which is the one of ~IW- 

est at the time of trial. On the contrary, tki  
result somewhat strengthens the prob~dve 
valuqof the match, because it elirnu&tes 
some other persons as potential sources. 
How probable it appean that the particular 
person is the source depends not only on 
the DNA evidence but also on the other evi- 
dence inl the case. If there is no other evi- 
dence pointing to kum, then the proposition 
will not appear as ldcely as if there were 
such evidence - not beduse the DNA evi- 
dence is any less valuable, but because the 
prior probability of the proposition is so 
low. And evidence found after the DNA 
match is determined might be subject to a 
ground of skepticism - the possibhty of 
suggestiveness created by the match itself 
- not applicable to evidence found before- 
hand. Thus, the probability that the dcfen- 
dant is the source of the crime sample may 
well appear less in the trawl case than in 
the confirmation case, but t b  is not 
because the DNA evidence itself is any 
weaker in the trawl case. 



Both NRC I and NRC I1 emphasized 
that, as the number of profiles tested 
increases, so too does the probability of 
finding a match wi~h  the crime sample. 
That is indisputably true. One can even say 
that the larger a database is the more likely 
it is that the da~abase will yield at least one 
false positive result - a profile that match- 
es the crime scene sample but that does not 
come from the source of that sample. But 
the conclusion that the NRC reports draw is 
that the larger a database is (up to a point) 
the less valuable is evidence that a database 
trawl ylelded a single match. Here the NRC 
and its supporters go wrong. 

The proposition that the DNA evidence 
s offered to prove is not the broad one that 
he source of the ciime sample is a person 
epresented in the database. Rather, it is 
hat one particular person - the de$endant in 
he case at Izand - is tlze soLtrce of that 
alnple. And the evidence bearing on this 
roposition is not simply that there was one 
atcli within the database. Rather, it is that 
e DNA oJ that partic~tlnr person - alone o j  

11 tlzose tested - nzatches tlze cliilze sample. 
Now consider in addition the fact that 

ther samples have in fact been tested and 
ound not to match the crime sample. With 
espect to the precise proposition at issue 

that Matcher is the source of the crime 
mple - this fact can only enlzance, not 
iminish, the probative value of the DNA 
vidence. One reason for this is that the 
dditional information that a significant 

ber of persons have been tested and 
d not to match the crime sample can 
make the profile of that sample appear 
than it did absent that inforn-~ation. 

otentially more important, a number of 
eople other than the defendant who previ- 
usly appeared to be possible sources of the 
lime sample have now been eliminated, 

US inalzing each ol the remaining possibil- 
s somewhat more probable. Assuining, 
1s usually the case, that the size of the 

atabase is veiy small in comparison to the 
pect population, this effect will be negli- 
le, but as the size of the database 

lcreases in compaiison to that population, 

the effect becomes dominant. If the data- 
base includes the entire suspect population, 
then the existence of only one match points 
the finger without doubt (assuming accu- 
rate testing) at the person so identified. This 
fact alone, that the all-inclusive database 
makes the existence of one match essential- 
ly conclusive evidence, shows that the NRC 
analysis, which treats the DNA evidence as 
less valuable the more profiles are in the 
database, must be mistaken. 

The point may be made even clearer by 
considering an analogy that draws the 
NRC's hypothetical involving repeated coin 
flips closer to the reality of DNA testing. 
Suppose one coin !mown to be biased, but 
otherwise indistinguishable from all those 
in a piggybank, is thrown into the bank. A 
tester picks from the bank at random a 
handful of coins and hps  each of them 20 
times. Each lands heads up approximately 
10 times except for one coin that shows 
heads on all 20 flips. These results are pow- 
erful, though not conclusir~e, evidence that 
this one coin is the biased coin that was 
thrown into the bank. Just how powerful 
the evidence is depends on how common 
biased coins are believed to be in the bank. 
But two points seem utterly clear: The evi- 
dence that the one 20-heads-up coin is the 
biased one thrown into the bank is made 
stronger, not less strong, by the fact that 
other coins were tried and appeared to be 
unbiased, and the more other coins [hat are 
tested, the stronger the evidence is. 

Thus, the DNA evidence itself is 112ore, 
not less probative the more profiles have 
been searched. Nevertheless, given the same 
DNA match, the entire Zlodji qf evidence may 
well be stronger in a typical confirmation 
case than in a trawl case, which involves 
many searches. There at least ~ w o  reasons 
\vl-~y this is so. 

First, by definition, in the confirmation 
case there is enough evidence independent 
of the DNA evidence to cast strong suspi- 
cion on the eventual defendant. By defini- 
tion, [hat is not tme before the da~abase 
search in the trawl case, and it may noL be 
true even after. And iL may well be that, 
even after Lhe trawl identifies the defendan~ 
as having DNA inatching [hat or the ciime 
sample, there is little or no other evidence 

tending to suggest that he is the perpetrator 
of the crime. Assuming that this is true, and 
that the database searched in the trawl case 
was not very large in proportion to the sus- 
pect population, the entire body of evi- 
dence will plainly be stronger in the confir- 
mation case than in the trawl case. Of 
course, it may still be strong enough in the 
trawl case to warrant conviction. 

Second, even if the evidence in the two 
cases, the non-DNA evidence as well as the 
DNA evidence, is comparable, it may 
appear to have greater weight in the confir- 
mation case than in the trawl case. Suppose 
that in the confirmation case the police 
compile a powerful case against Matcher, 
based on circumstantial evidence and eye- 
witness identification, and only at the end 
of their investigation conduct the DNA test. 
And suppose that in the trawl case the 
police, having identified Matcher as a sus- 
pect only through a database search, focus 
their inquiries wi1l-I such success that they 
are able to compile the same circumstantial 
and eyewitness identification evidence. In 
such a case, it xnay be plausible that the 
subsequently discovered evidence was taint- 
ed by suggestiveness, gven that the DNA 
match motivated the police, and possibly 
witnesses as ~vell, to confirnl the suggestion 
that the perpetrator had been found. 

These possibilities mean that the confir- 
mation and trawl cases will not necessarily 
look the same, even assuming that the DNA 
evidence in the two is of a match with the 
same profile. But these are factors that a 
jury, aided by the arguments of counsel, can 
easily take into account. It is not hard, for 
example, for a defense attoiney to argue, 
"Escep~ for t h s  DNA evidence, the prose- 
cution does not have a shred of evidence 
against my client. And the prosecutor's akin 

es~ei-t  acknowledged that there could well 
be several other people in the world with 
the same DNA." Similarly defense counsel 
could argue, "The police and the eyewit- 
nesses were hun,gy to find the perpetrator. 
After they got this DNA match, naturally 
they constructed a case to fit the hypothesis 
01 my client's guilt." No technical es~ertise 
is necessary to make ihese arguments, and 



no adjustment in presentation of the DNA 
evidence is required. 

The two factors discussed above may 
account in part for the intuitive sense of 
some observers - including the NRC com- 
mittees - that the probative value of a 
DNA match is weakened by the fact that it 
is found after a database search. But in fact, 
as we have argued, it is not that the DNA 
evidence is weakened; rather, it is possible 
that the other evidence in the case tends to 
be weaker if, and to some extent because, 
identification from a database trawl has led 
to it. 

The aspiration to objectivity 
We believe there are also deeper reasons 

for the NRC enors, and for the wihgness 
of legal players to adopt those errors. We 
believe that some habits of statisticians and 
scientists make them prone to errors of this 
sort, and that a judicial tendency towards 
deference diminishes the ability of courts to 
make good use of scientific and statistical 
evidence. 

Science aspires to objectivity, to the 
demonstration of propositions that are not 
dependent on the subjective views of the 
observer. Accordingly, it is highly depen- 
dent on experiments in which given sets of 
conditions are observed many times. By 
counting or measuring different conse- 
quences in different condtions, a scientist 
can hope to draw conclusions on the asso- 
ciations between conditions and conse- 
quences. 

Accordingly, classical statistics grew up 
to facilitate objective inferences from data. 
Classical statisticians try to avoid subjective 
judgments, seekmg instead to determine 
what conclusions can be drawn solely on 
the basis of frequency of observation. The 
Bayesian approach - updating the odds 
assigned to a given proposition in light of 
evidence subsequently received - is thus 
unacceptable to classical statisticians 
because it depends on the subjective assign- 
ment of odds in the absence of objectively 
measurable data. Instead, the classical statis- 
tician, having selected a hypothesis t~ be 
tested but without having assigned any 

probability to that proposition, observes 
whether the results of an experiment are of 
a h i d y  unusual nature assuming the mth  
of that proposition. If they are, then the sta- . 
tisticiarl concludes that the hypothesis ean 
be rejected. Under this approach, great cau- 
tion must be exexised in testing more than 
one hypothesis ~imuli'aneousl~ became the 
more observations p made the more likely 
it becomes that some will be ;unusual even 
though n o h g  remarkable happened. 

The NRC approach clearly reflects 
classical method. NRC I emphasized 
with a database trawl "one does not start 
with a single hypothesis to test (i.e., that the 
evidence was left by a particular suspect), 
but instead fishes through the databank, 
tryrng out many hypotheses." Thus, no con- 
clusion could be drawn from the fact of a 
match produced by the trawl; instead, the 
match "should be used only as the basis for 
further testing using markers at additional 
loci." In other words, the initial match 
yielded by the search identifies the hypoth- 
esis to be tested, and nothing more. 
Though NRC I1 did not recommend the 
same solution, its analysis of the problem 

' 

was very similar. Recall NRC II's discussion 
of an experiment in which 20 coins are - 
tossed in the air repeatedly and eventudly 
they come up all heads. Applying the 
lessons of "standard statistical logic," NRC I1 ' 
said that this experiment proves nothing, 
because given enough trials it is unsurpris- 
ing that some of them will have unusual 
results. And this analogy, N K  I1 main- 
tained, was on point for the database search 
problem, because the more profiles 
searched - the more hypotheses tested - 
the greater the chance of flnding one that 
matches the crime sample purely by coinci- 
dence. 

The NRC seems not to have recognized 
how different the enterprise of law is fiom I 
the scientific enterprise for which the classi- 
cal statistical model was developed. The 
problem facing an investigator or a juror is 
not to determine a general law of the uni- 

- . - ,  
verse. Rather, the inm-tcxr + 
determime who c ~ ~ e a e d  a 
a giMn occasi~n; the )mi% 
rower, seeking to detamhe 
given pemn; on wham its am- 
been focused, committe 
Sub$ctiVe assessment, in 

a conclusion, or that it wants to p 
experiment trmxertain the facts. I 
make itsbest assessment of the 
basis of, the mfon-ption w i h  
Thus, where the evidence ten 

that the person who left a p 
sample at a particular place 
perpetrator, it becomes of imp0 
jury whether the defendant is the s 
that sample.'-The jury should 
likely the DNA evidence wou 
defendant were the sounce to 
would arise if he were not the so 
the jury should combine these 
with its subjective a s ~ e ~ s ~ e h t s  of all I%@ ' 
other evidence in the case to mess tlae: 
probability of guilt. 

We have, we t h k ,  shown 
cians are prone in a trawl c 
the adjudicative system with fhe 
the wrong question. But why does 
system appear to be ~eady to actep 
advice? The answer, we believe, lies 
longstanding tendency of the a 
system to defer to the scientifi 
ment. 

Courts have long been afraid that 
will fall prey to "junk sciknce." 
have dkmanded that an expert 
opinion be in accordance with a theory ehrt 
has aheved some threshold level af repc 
utability For most of thC 20th century, the 
dominant statement of this idea was the 



one in Frye x United Sbtes, 293 E, D.C. Cir. 
1923, hat the underlying " s c i d c  princi- 
ple or dkcway . . . hzfi which the deduc- 
tion is made must be & d y  &isheed 
to have @ g e n d  aceepfmce in the 
particular field in which it belong." 

Some @ata d l  adhere to the Frye test. 
But many jurisdictions have Jzlsnfiably 
come to the mdwion that its demand for 
"general acceptancen by the relevant scian- 
tific community as a peandition to I admissibility is too stringnt. Federal Rule 

of Evidence 702, which has beem adopted 
in many states, supports this view The Rule 

1 '  provides: 

"If scienti£k,- technical, or other speoal- 
ized knowledge will assist the trier of I ' fact to understand the evidence or to 
determine a fact in issue, a witness quali- 
fied as an expert by knowledge, skdl, 
experience, training, or education, may 
tesdy thereto in the form of an opinion 
or otherwise." 

In 1993, in Daubert v. M d l  Dow 
Pharmd~eutica2s Inc., 509 U.S. 579, the U.S. 
Supreme Court held unanimously that the 
"austere standardn of Frye is incompatible 
not only with the language 'bf Rule 702 but 
also with the liberal nature of the bles in 
general. A majority of the Court went 
beyond this mhg, however, and attempted 
to articulate the "gatekeeping role" that the 
judge must play when "[flaced with a prof- 
fer of expert scientdic testimony." 

Justice BlackmunS opinion for the 
majority expressly limited this discussion to 
evidence based on scientific knowledge, as 
opposed to "t&cal, or other specialized 
knpwledge," because that was the nature of 
the expertise offered in Daubert itself. 
Justice Bladrmun put great emphasis on 
Rule 7025 use of the tenn kientific . . . 
knowledge" and operated h m  the premise 
that, .ts quaQ as scientific knowledge, "an 

I inference or assertion must be derived by 
the scientific method." Thus, he attempted 
to articulate indicia of the scientific method, 
and he laid out four criteria that should 
often enter into determining "the scientific 
validity" of the principles underlying the 
evidence. The+ may be referred to as (1) 

testing, (2) peer review and pubbtim (3) 
error rates and standads, mrd - p a M y  
resumcting Frye just a few pages after its 
apparent death - (4) gem1 - p w .  

Our concern here is not mu& with 
the much-debyd q u e s ~ ~  of whether 
Daub& reflects good philoowphy of science, 
or even whether it reficts p a d  evid- 
policy Rather, the point of sigmfirwce here 
is that, though D d e r t  reflects a loosening 
of the demands purportedly applied under 
Frye, it still re£lects a notable attitude of clef- 
erence to the scientific estabkhment. (And 
this is an attitude thaz will be entrenched by 
pending amendments to Rule 702, whhr 
barring unforseen intervention by Congress 
will become effective December 1 of h i s  
year and wdl explicitly require the court to 
determine whether +ert testimony is "the 
pmduct of reliable principles and methods 
. . . applied . . . reliably to the facts of the 
case.") T ~ E  attitude is apparent in several 
respects. Most obviously perhaps, is the 
continued use of "general acceptance" as a 
criterion - albeit no longer the exclusive 
one - for determining a d ~ ~ t y  
Further, the other criteria constimte an 
adoption of currently prevalent scientific 
methods; the emphasis on peer review and 
publication also d e s  heavily on the atti- 
tudes of, and decisions made by the scien- 
tific establishment. Perhaps most funda- 
mentally, the entire inquiry seems gratu- 
itous. Under the language of Rule 702, 
notlung seems to depend on whether the 
knowledge on which the opinion is based is 
"scientificn or not. " [Slcientific" and "techni- 
cal" are clearly listed merely as illustlrations 
of "specialized knowledge"; the key ques- 
tion seems to be whether the opinion is 
based on "specialized knowledge [that] widl 
assist the trier of fact to understand the evi- 
dence or to determine a fact in issue." 

The bite of Daubertb insistence on scien- 
t&c methods was demonstrated in Genelrctl 
Electric Co. v.Jainer, 522 U.S. 136 (1997). 
There, the plainiff attempted to show that 
exposure to PCBs, a class of chemicals, 



could promote cancer. He presented the 
results of four studies, each of which failed 
on its own to provide stmng support for 
tlus condusion. One of his experts, a toxi- 
colog~~t named David Teitelbaum, testified 
- somewhat ungrammatically, but compre- 
hensibly enough - at a deposition: 

"[Als a toxicologist when I look at a 
study, I am going to reqyire that that 
study meet the general criteria for 
methodology and statistical analysis, but 
that when all of that data is collected 
and you ask me as a patient, 'Doctor, 
have I got a risk of getting cancer from 
this?' That those s t u d s  don't answer the 
question, that I have to put them all 
together in my mind and look at them 
in relation to eve- I know about 
the substance and everydung I know 
about the exposure and come to a con- 
clusion. I think when I say 'To a reason- 
able m e d a l  probabdity as a meka l ,  ' 
toxicologist, thzs substance was a con- 
tributing cause . . . to hts cancer,' that 
that is a valid conclusion based on the 
totahty of the evidence presented to me. 
And I t h d  &at that is an appropriate 
thing for a toxicologist to do, and it has 
been the basis of diagnosis for several 
hundred years, anywayn 

Justice Stevens agreed with Dr. 
Teitelbaum that " [i] t is not intrinsically 
'unscientific' for experienced professionals 
to arrive at a conclusion by weighmg all 
available scientific evidence - h s  is not 
the sort of 'junk science' with whch 
Daubert was concerned." But Justice Stevens 
stood alone. The rest of the Court upheld 
the trial court's decision that expert opin- 
ions like this one &d not rise above "sub- 
jective belief or unsupported speculation." 
A trial court, concluded the majority could 
validly decide to exclude "evidence which is 
connected to existing data only by the ipse 
dixit of the expert. A court may conclude 
that there is simply too great an analytical 
gap between the data and the opinion 
proffered." 

The fear of junk science - the concern 
that juries will be overwhelmed by h- 
canery hasqueradmg as science - has thus 
exerted a powerful effect on the American 
courts.' And perhaps a fear of their own 
inadequacy to separate the wheat p m  the 
chaff has left them to rely grealy on the 
attitudes and metha& of the scientific 
establishment. We do not mean to deny 
that a "gatekeeping role" for the courts is 
necessary; we assume that some evidence 
offered under the guise of science is of so 
little value, and sufficient prejudicial poten- 
tial, that exclusion is warranted. But we 
believe that deference to the scientific estab- 
hhment in an attempt to fend off junk sci- 
ence may create another problem - failure 
to recognize the extent to wluch, as we 
have suggested, the methods ordinarily 
used by scientists do not match up with the 
needs of the legal system. 

The Joiner majority's castigation of the 
toxicologist's qpinion as "subjective belief' 
reflects shis failure. Adjudication, we have 
argued, depends on subjective assessments 
of factual issues, and courts are fooling 
themselves if they pretend otherwise. 
Sometimes, scientists can present to the 
jury generalized propositions of the type 
that they try to demonstrate in their oqd- 
nary non-forensic work. But adjudication 
usually depends on the particulars of the 
case at hand. 

Often hs means that the law needs to 
decide non-recunent matters for which, 
because it is impossible to run a controlled 
experiment or even to gather data across 
like cases, the scientific method d be use- 
less. And yet, in such cases scientifically 
based information may be useful in trying 
to determine the facts. The subjective belief 
of an expert who has had extensive experi- 
ence in d h g  with problems of a roughly 
similar nature may be particularly useful ig 
bridging the gap between those principles 

plld tht available ovidmcz This ia.pfm @ 
~ , f m e m m p ~ ~ i n p s e s h w h i & ~  
engineer offen an e q h ~ t i o h  far rn atxi* 
dent that is s h r  in some q e c d  
other accidents but unique in sane 
respects. Even if the experts opinion is an 
wel'1"grounded on scientific pincplees, her 
observations and judgment, basedl on 
extensive experience, m y  be8 usefjd.*For 
this reason, we find the ColurtS dedbion in 
Kumho Tirt Co. v. Cannichuel, 526 U.S. 137 
(!999), somewhat curious. 'She expert r,atS- 
mony offekd there - that of an expen om 
tire failure - was clearly n t scipxiiic. But 9 the Court held that the ~ a l  jud& had not 
abused hts discretion ih applying the 
Daubert .criteria. To the extent that judges 
apply those criteria in determining the 
admissibility of evidence that does ndt evm 
purport to bescientific, Kumho wilI repre- 
sent a further, and misguided, incursion by 
science, @o the realm of law. Fortunately1 
and appropfiatelfi the Court emphasized 
that the Daubeft criteria are not mandatay 
on the tnal c$mrt - even with respect to 
purportedly scientific evidence. 

Even if the matter on which an expert 
wishes to offer an opinion is a recurrent 
one, so that science can in time yield w 
answer with confidence, science may nat be 
ready to,do so before h e  legal 'iystem needs 
guidance. Udke scientific inquiry, Justice 
Blackmun pointed out in D#ubert, law 
"must resolve hputes finally and quickly"; 
evidentiary rules are "designed not- for the 
exhaustive search for cosmic understa~~dmg 
but for the particuhzed resolution dl& 
disputes." But the Court seems to ~ V E  

failed to realire the imPlica& of per- 
spective. It does not weigh in favor af 
excluding sciennfk evidence, or af & f a g  
to the scientific establishmeit, but m k  in 
favor of recognizing that the law must satis- 
fy  its own needs for scientific advice, even if 
dolng so does not square with t h e . u d  
methods of scientists. . 
In apy case, if a scientist is damg mmrr: 

than reciting general principles withbut an 
attempt to relate them to the facts of the 
case, the lawS treatment of scientific evi- 
dence must take into account the adjudi~a- 
tive context in whch the evidence is 
offered. That context difleqs sigdicantly 



(r,-m the one in which scientists are used to 
\\r,,rIilng -- most notably with respect to 
c\lci,:nce of a DNA database search, in that 
tb:. ~ury's job is at base a subjective one and 
In that thc brinpng of the case tends to 
dchnc the propositions at issue. 

Our perspective may perhaps be crystal- 
\,zed by comparing it to that of Anders 
Stocl;marr, one of the statisticians who has 
untttn in support of the NRC approach to 
the DNA database search problem. "The 
decision problem of the court," he has writ- 
ten, "should take the implications of statisti- 
cal h)potheses for data descnption into 
mount, and not the other way around." In 
our \iew, this is precisely wrong. The legal 
system is a consumer of the information 
offered by expert witnesses. It may be that 
the senice needed by the legal system 
requires scientists to operate in ways at vari- 
ance with their usual operating methods. 
The law should not be a passive consumer 
of scientifically based information, taking 
what scientists have to offer "off the rack." 
Rqthcr, it should be an aggressive consumer, 
asking its suppliers to provide what it 
needs. 

This perspective, which has sometimes 
been apparent in debates concerning psy- 
chiatric testimony, may be helpful across 
the range of expert testimony What the law 
needs is not necessanly information 
processed in the usual ways of science, but 
rather information that will be helpful to 
the jurors in making their best subjective 
assessment of the particular issues at stake 
in the case at hand. Of course, like any con- 
sumer, the law can only ask the supplier to 
provide what the supplier can. But in the 
implicit negotiation between law and sci- 
ence, the law has one advantage that most 
consumers do not have: It sets the rules. 
The courts should reco~nize that what they 
need from science is not the usual output of 
the scientific community, but rather a spe- 
clal product more tailored to adjudicative 
neecis. Then they may better play the role of 
awessi\re consumer, and so better secure 
inlormation thdt will be of help to the trier 
of f2ct. 
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I arrogance? Or does tht he arrogance 01 
Congress? 

Shortly after Dickei luted ' 35017 a 
her of Supreme Court watchers criticized the Court for its "jul 
;ance9' in peremptorily rejecting Congress' test for the admissi 
ssions. The test, pointed out the critics, had bcen adopted by 

extensive hearings and debate about Miranda's adverse impact on 
enforcement. 

The Dicker :tory of § 

However, in an article published six weeks before the decision in ClLnLk3ul 
"Can (Did) Congress 'Overrule' Miranda?" 85 Cornell Law Review 8833 ( 
Professor Yale Kamisar discussed the legislative history of § 3501 at length 
concluded, in eflect, that Congress - not the Supreme Court - should be 
awarded the prize for c ?. According to Kamisar, proponents of § 3501 
were detennined to "01 Miranda by simple legislation; they hoped to 
bypass the prescribed process jor amending the Constitution and to persuade the 

Extracts from the article appear here with 
iew. (Experts representing the many sides o 
lool in November to ponder "Corqession La1 

ulckerson:, bee story on page 34.) 

Supreme Court. Third, it overturned 
Mallo~y. . . . Fourth, it abolished the 
jurisdiction of the federal courts to review 
state convictions in habeas corpw 
proceedings. Fifth, it stripped away the 
jurisdiction of the Supreme Court and all 
other [federal] courts to overturn a state 
court's finding that a confession was 
voluntary or a . . . trial court3 holding that 
an eye-witness identification was 
admissible. 

"Nothing quite so irregular had ever 
been aimed at the Supreme Court by 
Congress before. It was essentially an 
attempt to use a statute to reverse a string of 
Supreme Court decisions, most of which 
had been interpretations of the 
Constitution. . . . The supporters of Title I1 
made little effort to disguise their intent to 
blackjack the Court into c h a n p g  its 
course. In private, Senator McClellan called 
it 'my petition for a rehearing' on Miranda 
. . . . [As the Senate Judiciary Committee] 
e-xplained, 'the Miranda decision itself was 
by a bare majority of one, and with 
increasing frequency the Supreme Court 
has reversed itself. The committee feels that 

As Professor Otis Stephens noted in "The Section 3501 and other provisions of by the time the issue of constitutionality 
Supreme Court and Confessions of Guilt" Title I1 of the Omnibus Crime Control and would reach the Supreme Court, the 
(1973), his book-length study of the Safe Streets Act of 1968 were written and probability rather is that the legslation 
Suprcme Court and confessions: "In the debated against this general background. As would be upheld.' 
aftermath of Miranda v. Aeona ,  an array of Fred Graham. then the Supreme Court "Those were the sentiments of a 
Supreme Court critics, in and out of correspondent for the Netv York Times, committee that was dominated by Southern 
Congress, insisted on linking the new observed, "[wlhen Title I1 burst from the senators who had been nursing hurt 
interrogation requirements with what they relative obscurity of the Senate Judiciary feelings over the school desegregation 
described as an unparalleled national crisis Committee onto the Senate floor in April of decision of 1954 and who wanted to take it 
in crime control and law enforcement." In 1968 it was immediately seen as a bald out on the Supreme Court o17er crime." 
riewspaper editorials, as well as in legslative congressional attempt to rap the Supreme Graham characterized Title I1 as "a piece 
halls. Miranda was charged with wreaking Court's knuckles over crime. Its provisions of dubious statesmanship designed more to 
havoc and the Warren Court accused of read like a cataloLgue of familiar pevances chastise the Supreme Court than to 
< L  L 

coddling criminals,' 'handcuffing police,' against the Warren Court: improve the law.'' Another close observer of 
:'nd otherwise undermining 'law and order' "First, it purported to reverse Miranda . . the debate over Title 11, Professor Robert 
at  the very time when police faced their . [in] federal trials. . . . Second, it included Burt, put it more strongly: "Title 11 was, to 
mhst perilous and overwhelming the similar effort to overrule United States v an important degree, a gesture of defiance 
cllallenge." Wade, a 1967 case that established the right at a Court that protected criminals and 

to counsel at pretrial lineups. . . . These two Communists, and attacked traditional 
sections applied only to federal courts, but religous, political, and social institutions.'' 
it was assumed that state legislatures would 
pass similar laws if these were to get by the 

- 



During the debates on Title 11, Senator 
John McClellan told his colleagues that "the 
tone is set at the top" and that "the 
Supreme Court has set a low tone in law 
enforcement." As already noted. Senator 
McClellan chaired the Senate subcommittee 
hearings on Title I1 and drafted some of the 
Crime Bill provisions. He also managed the 
Judiciary Committee's bill. Moreo\~er, 
McClellan dominated both the subcommittee 
hearings and the debates on the Senate 
floor. One might say that as far as the 
congressional battle over Title I1 was 
concerned, Senator McClellan "set the tone 
at the top," and he set it very low indeed. 
The depth of his anger at the Court and the 
intensity of his emotion-charged language is 
evident in many of his statements, as the 
following examples demonstrate: 

[The] tone is set at the top. The Supreme 
Court has set a low tone in law 
enforcement, and we are reaping the 
whirlwind today. Look at [the crime 
graph] chart. Look at it and weep for 
your country Crime spiraling upward 
and upward and upward. Apparently 
nobody is willing to put on the brakes. I 
say to my colleagues today that the 
Senate has the opportunity - and the 
hour of decision is fast approaching. . . . 
[If] this confessions provision is 
defeated, the law-breaker will be the 
beneficiary, and he will be further 
encouraged and reassured that he can 
continue a life of crime and depredations 
profitably with impunity and without 
punishment. . . . [If Title I1 is defeated] 
every gangster and overlord of the 
underworld; . . . every murderer, rapist, 
robber . . . will have cause to rejoice and 
celebrate. 

Whereas, if it is defeated, the safety of 
decent people will be placed in greater 
jeopardy and every innocent, law- 
abiding . . . citizen in this land will have 
cause to weep and despair. 

Today, why should a policeman go out 
and risk his life to catch a known 
murderer or criminal who is armed with 
a gun, when the Supreme Court will 
find some small technicality . . . to find a 
way to turn that murderer or criminal 
loose and then, [in its decisions], attack 
the officer who risked his life and reflect 

upon his inteLgtity, by inferring that we 
cannot t111st a policeman to do right. . . . 
That is their attitude. 
Under the Court's logic in the Miranda 
case, the day may come when a parent 
cannot ask his child about any harm the 
child has committed upon his mother 
without the parent giving him a warning 
that anything the child says may be used 
against him. Should fathers and mothers 
be required [to gve the Miranda 
warnings] before they ask a child about 
an act that may be criminal. . . [?I  
[TI he spiraling rate of crime that now 
plagues our nation and endangers our 
internal security will continue unabated 
- even worsen - so long as this rigid 
and arbitrary prohibition against the 
admission into evidence of voluntary 
confessions by criminals is imposed on 
the processes of justice. As chosen 
representatives of our people we have a 
duty to do something about it." 
It was not the Constitution that changed. 
It was five members of the Court [in 
Miranda] who undertook to change the 
Constitution. . . . 

This is nothing less than an usurpation 
by the Court of the power to amend the 
Constitution. That power is not reposed 
in the Court by the Constitution. 

I t  is that usurpation of power and its 
exercise that we are truly trylng to 
correct. 

I wholeheartedly agree that [changes in 
the Constitution should be made by 
constitutional amendment]. We are here 
protesting and trylng to rectify 5-4 Court 
decisions which have had the effect of 
amending the Constitution - a power 
the Supreme Court does not have under 
the Constitution. 

Throughout the subcommittee hearings 
and the debates on the Senate floor, Senator 
Sam Enrin proved to be McClellanS chief 
lieutenant. He, too, had drafted some of the 
provisions contained in the Judiciary 
Committee's Crime Bill. As we have seen, at 
first Ervin had balked at attempting to 
overturn Miranda by legslation. But then 
Enin threw himself into the battle with 
considerable gusto: 

If you believe that the people of the 
United States should be niled by a 
judicial oligarchy con~posed of five 
Supreme Court justices rather than by 
the Constitution of the United States, 
you ought to vote against Title 11. If you 
believe that self-confessed murderers, 
rapists, robbers, arsonists, burglars, and 
thieves ought to go unpunished, you 
ought to vote against Title 11. . . . Ru. l f  

you believe as the senator from North 
Carolina believes, that enough has been 
done for those who murder and rape 
and rob, and that something ought to be 
done for those who do not wish to be 
murdered or raped or robbed, then you 
should vote for Title 11. 
When the Supreme Court takes the 
words of the Constitution and attribute; 
to them a meaning which allorvs self- 
confessed murderers and rapists and 
arsonists . . . to go free of justice, then I 
think it is time for us to do something 
because we are the only power on earth 
which can do anything to protect 
American people against decisions like 
this, decisions which constitute a 
usurpation of power denied to the 
majority of the Supreme Court by the 
very instrument they profess to interpret. 
All I can say is that the majority of the 
Supreme Court, in the Miranda case, . . . 
evidently wedded themselves to the 
strange theory that no man should be 
allowed to confess his guilt, even though 
the Bible says, even though psychiatnsts 
assert, and even though those interested 
in the rehabilitation of prisoners declare 
than an honest 'confession is good for 
the soul.' Hence, they invented rules in 
the Mirnnda case to keep people from 
confessing their crimes and sins. The 
wisest of men could not have devised 
more efficacious rules to accomplish this 
object had he pondered the question a 
thousand years. 
As the Senate debate on the Crime Bill 

intensified, Republican Presidential 
Candidate kchard M. Nixon issued his 
position paper on crime, "Toward Freedoln 
from Fear." This paper demonstrated that 
when it came to using the Court as a 
scapegoat for the crime and violence that 
beset the nation, Mr. Nixon yielded neitll~r 
to Senate McClellan nor Senator Ervin nor 

/ 
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,IT-I!~ other uemocrat~c politician. Nixon 
urSed Congress to pass the bill overturning 
~<ioFcdo and Mil-anda and restoring the 
~,~~luntariness test as a way to "redress the 
Imbalance" caused by these decisions - a 

to offset the blow suffered by "the 
peace forces in our society" 

Said Nison in "Toward Freedom from 
Fcar": "In the last seven years while the 
population of this country was rising some 
10 percent, crime in the United States rose 
n sraglering 88 percent. . . . 

"[A] contributing cause of this staggering 
increase is that street crime is a more 
lucrative and less risky occupation than it 
has ever been in the past. Only one of eight 
major crimes committed now results in 
arrest, prosecution, conviction, and 
punishment - and a 12 percent chance of 
punishment is not adequate to deter a man 
bent on a career in crime. Among the 
contributing factors to the small figure are 
the decisions of a majority of one of the 
U.S. Supreme Court. 

[The "only one-in-eight crimes results in 
conviction" statistic is especially jolting - 
but highly misleading, as I noted in "How 
to Use, Abuse - and Fight Back With - 
Cnme Statistics," 25 Oklahoma h u  Review 
251-52 (1972). Even if the conviction rate 
(the percentage of those held for 
prosecution who are found guilty) were 100 
percent, only one reported crime in s i .  
would result in a conviction, because only 
one reported crime in six leads to a criminal 
prosecution. The great bulk of reported 
crimes never lead to an arrest.] 

"The Miranda and Escobedo decisions of 
the high court have had the effect of 
seriously ham stringng [sic] the peace 
forces in our society and strengthening the 
criminal forces. 

"From the point of view of the peace 
forces, the cumulative effect [of] these 
decisions has been to very nearly nlle out 
the 'confession' as an effective and major 
tool in prosecution and law enforcement. . . . 

"From the point of view of the criminal 
forces, the cumulative impact of these 
decisions has been to set free patently guilty 
individuals on the basis of legal 
technicalities. 

"The tragc lesson of guilty men walking 
free from hundreds of courtrooms across 
the country has not been lost on the 
criminal community . . . 

"The balance must be shifted back 
toward the peace forces in our society and a 
requisite step is to redress the imbalance 
created by these specific decisions. I urould 
thus urge Congress to enact proposed 
legislation that - dealing with both 
Mira?zda and Escobedo - would leave it to 
the judge and the jury to determine both 
the voluntariness and the validity of any 
confession. . . . 

"[I] think [the Warren Court's criminal 
procedure decisions] point up a genuine 
need - a need for future presidents to 
include in their appointments to the United 
States Supreme Court men who are 
thoroughly experienced and versed in the 
criminal laws of the land." 

Senator Karl Mundt, who asked and 
obtained unanimous consent to print 
Nixon's position paper in the Cor~gressional 
Record, noted that "[m]uch of what the 
former Vice President discusses in his 
position paper is before us in the form of' 
the Crime Bill. So Senator McClellan would 
have had his colleagues believe. One close 
obsenrer of the Senate debate opined that 
"McClellan's most eminent supporter turned 
out to be Rchard Nixon." 

During the debate on the Senate floor, 
Senators Enin and McClellan repeatedly 
referred to the transcript of the McClellan 
subcommittee hearings for o\renvhelming 
evidence of the heavy blow the Warren 
Court's confession nllings had dealt law 
enforcement and the strong need to right 
the situation by overturning the n~lings. 
Unfortunately, when it came to open- 
mindedness and fair play senator 
McClellan's subcommittee hearings left a 
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great deal to be desired. As one close 
student of Title I1 pointed out, "the familiar 
claims of a direct connection between the I 
enlargement of procedural requirements 
and a rising crime rate were repeated by a 
parade of districc attorneys, police chiefs, 
and other representatives of what might be 



called the 'law enforcement lobby"' Senator 
McClellan himself noted (with evident 
pride) that the record of his subcommittee 
hearings "contains letters from 122 chiefs of 
police in 37 states." 

When Senator Joseph Tydings, who led 
the opposition to Title I1 in the Senate, 
charged that not a single constitutional law 
professor or criminal law professor had 
been gven an opportunity to testify before 
Senator McClellan's subcommittee on the 
wisdom or constitutionality of this 
proposal, McClellan did not deny it. He 
responded simply that every member of the 
Senate had been invited to testify and that a 
person from Tydings' own state has also 
testified (the president of the Maryland 
District Attorneys Association). 

The conspicuous absence of any law 
professors at the subcommittee hearings 
(or any defense lawyers or public defenders 
for that matter) could hardly be attributed 
to a lack of interest by those in academia. 
When asked by Senator Tydings to state 
their views on the desirability of § 3501 
and other anti-Court provisions and on the 
power of Congress to enact them, 212 law 
professors (including 24 law school deans) 
from 43 law schools had responded. Most 
attacked the constitutionality of the 
anti-Miranda provision; not a single one 
defended it. 

Almost all of the law enforcement 
officials who appeared before the Senate 
subcommittee talked about both the need 
for and the constitutionality of Title IT, thus 
telling McClellan, Enfin, and their allies 
what they wanted, and expected, to hear. 
But the testimony of the most eminent 
witness to appear before the subcommittee, 
J. Edward Lumbard, chief judge of the U.S. 
Court of Appeals for the Second Circuit and 
chairman of the ABA special Committee on 
Minimum Standards for Criminal Justice, 
probably surprised and disappointed 
proponents of Title 11. 

A year earlier, Judge Lumbard had 
voiced his unhappiness with the approach 
the Supreme Court had taken in Escobedo. 
And during his appearance before the 
subcommittee he made it clear he was not 
enamored of Miranda. At one point he 
agreed that the self-incrimination clause 
would seem to have no bearing whatever 
on the admissibility of a confession that 

satisfied the traditional pre-Miranda 
voluntariness test (calling this his "o\m 
personal view"). At another point, he agreed 
that there is "no better evidence" of a 
person's guilt that his own voluntary 
confession. Nevertheless, Judge Lumbard 
balked at overturning Miranda by 
legslation. 

He told the subcommittee that if 
Congress were unhappy with Mi randa 
because it unduly hampered police efforts 
to apprehend criminals "the only way to 
correct the situation would be by 
amendment to the Constitution . . . we 
must apply the Constitution and the law as 
the Supreme Court has interpreted them." 
When asked specifically whether the much- 
quoted language in Miranda "encourag[ing] 
Congress and the States to consider their 
laudable search for increasingly effective 
ways of protecting the rights of the 
individual while promoting efficient 
enforcement of our law" "opens the door 
for legslation [such as Title TI] which 
would pennit our avoiding the 
constitutional amendment process," Judge 
Lumbard answered, "No; I don't think it 
permits you to do that." He added that 
Congress could not enact legslation that 
failed to do everything the Court said had 
to be done "[u]nless you can find some 
suitable substitute for the requirements laid 
down by the Supreme Court." 

At this point, Senator McClellan made it 
plain that he was only interested in 
abolishing Miranda, not in finding a 
"suitable substitute" for it. He also left litile 
doubt that he was well aware that 
abolishing Miranda by legslation would be 
a risky venture. Consider the following 
exchange: 

Senator McClellan: ". . . If they [a 
majority of the justices] base the Miranda 
decision strictly on constitutional issues, I 
don't understand how you could write a 
statute that did not do everything the Court 
has said must be done. And if you do that, 
you destroy everything that you seek to 
attain anyhow." 

Judge Lumbard: "Unless you can find 
some suitable substitute for the 
requirements laid down by the Supreme 
Court. . . ." 

Senator McClellan: "They [a majority nf 

the justices] wouldn't accept it as suitahlc 
unless it accomplished the destruction t t ln t  
their decision does. They say it is based on 
the Constitution. I don't know how you cnn 
do it. They say you have got to do these 
things. Well, how can you do less if the 
Constitution requires that this be donel" 

In the Senate Committee on the 
Judiciary's report recommending that 
Title I1 be enacted into law, the commillec 
maintained that "[tlhe Supreme Court ilscif 
suggests" that Congress is free to overturn 
Miranda by statute and that Congress 
should accept this invitation because it  "is 
better able to cope with the problem of 
confessions than is the Court." With one 
esception, the committee relied only on law 
enforcement officials and several U.S. 
senators who had testified before the 
subcommittee. The one exception was 
Judge Lumbard, even though, as we have 
seen, he appeared to have said just the 
opposite of what the committee wished to 
hear. How did this remarkable turn of 
events come about? 

The Judiciary Committee report took 
Judge Lumbard's testimony out of contest. 
The report quotes the judge as follows: 

"In my opinion, it is most important the 
Congress should take some action in the 
important areas I have discussed. The 
legslative process permits a wide variety of 
views to be screened and testimony can be 
taken from those who know the facts and 
those who bear the responsibility for law 
enforcement. 

"The legslative process is far better 
calculated to set standards and rules by 
statute than is the process of announcins 
principles through court decisions in 
particular cases where the facts are limited. 
The legislative process is better adapted to 
seeing the situation in all its aspects and 
establishing a system and rules which can 
govern a multitude of different cases." 

This testimony sounds as if Judge 
Lumbard was cheering on the Congress in 
its efforts to abolish Miranda by legslation, 
but only because the Judiciary Committee 
omitted both what the judge had told thc 
subcommittee earlier and what he was to 
tell it later. Judge Lumbard had pointed out 
earlier that the Miranda Court had not dcdt 
urlth certain situations, such as what rulci, 
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:~n): should apply when the police are 
q~~c'tinning someone not in custody, e.g., 
Inr,-r\iewing a person in his own home 
\\7111 other family members present. He told 
Congress it should "feel free to state a 
policy and lay down appropriate rules 
rt-R:irding the admission of evidence" in 
thcic situations. These were "the important 
arcas" Judge Lumbard was talking about in 
tllc portion of his testimony quoted by the 
Judiciary Committee (areas for which the 
h,liranda opinion had not provided definite 
snswers) when he testified he thought it 
uniost important that the Congress should 
take some action in the important areas I 
have discussed. " 

If there were any doubts about what 
Judge Lumbard meant in the testimony 
quoted by the Committee Report, he 
resolved them later when responding to a 
question from Senator Hugh Scott: 

"No; I don't think [the language 
encouragng the Congress to establish other 
procedures which are equally effective in 
app"ing suspects of their rights] permits 
you tc do that [overturn Miranda without 
invoking the constitutional amendment 
process], but there certainly is a wide area 
which obviously the Court had not covered 
in its opinion in the Miranda cases, not only 
the matter of questioning before a person is 
in custody, but then the manner in which 
the defendant or suspect is handled while 
he is in custody, the way in which the 
wrning is gven, the record that is made, 
the presence of other people . . . these are 
oh~iously the nest questions that are going 
to be raised in contested cases. 

"I think that this whole area is open to 
the Congress and . . . it would be most 
helpful and most important that Congress 
should attempt to deal with these areas, and 
lay down the rules and the standards so far 
as federal cases are concerned." 

The Judiciary Committee report was 
also less than honest in its treatment of the 
testimony of another federal judge who 
appeared at the subcommittee hearings: 

Judge Alexander Holtzoff, a federal district 
judge for the District of Columbia. The 
committee assured the full Senate that 
Judge Holtzoff "sees no constitutional bar to 
congressional abrogation of the Mallory 
rule," quoting from his testimony. But when 
it discussed Congress' freedom to enact 
legslation overturning Escobedo and 
Miranda, the committee omitted any 
reference to Judge Holtzoff's testimony, no 
doubt because this time he told the 
subcommittee that there was a 
constitutional bar to congressional action: 

"Of course, the Escobedo and the 
Miranda cases are in a different class [than 
Malloly] in one important respect. They are 
based on the Constitution. They hold that 
the Constitution requires these warnings. 
Therefore, it would take a constitutional 
amendment, unless the Supreme Court 
overmles itself, whereas, the h4a l lo~  rule 
being purely a procedural rule, can be 
changed by legslation." 

Those asked to testik at the Senate 
subcommittee hearings on the Crime Bill 
were those whose testimony was espected 
to advance the cause of the subcommittee's 
chairman, Senator John McClellan. As the 
Senate Judiciary Committee Report's 
treatment of testimony of Judges Holtzoff 
and Lumbard well illustrates, on those rare 
occasions when a witness said something 
that disappointed Senator h4cClellan, 
that testimony was misrepresented 
or simply ignored. 

The legslative history of 5 3501 makes 
it hard to take seriously any argument that 
courts should defer to Congress' superior 
fact-finding capacity On this occasion at 
least, the much vaunted superior fact- 
finding capacity of Congress was little in 
evidence. The le@slative history of 5 3501 
also greatly impairs, if it does not destroy, 
other arguments that proponents of the 
provision have made - that 5 3501 takes 
into account the Miranda warnings or 
recognizes the central holding of Mil-anda or 
represents a "blend" of the old \roluntariness 
test and the new Miranda decision. The last 
thing congressional proponents of 5 3501 
wanted to do was to pay respect to 
Miranda. They were determined to bur)? 
Mil-an&, not to recognize it. 
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Constitutional Law: Cases, Comments & 
Questions, all eight editions. In addition, he 
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l a ~ v f a c u l ~  in 1965. He is au-rrntlv the 
Clarence Da~-ro\v Distingdled LTnivcrsit?l 
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Those two masters of contract many of you thougl~t I was trylng to say general commoi-~ law doctrlne that no 
interpretation, Arthur Corbin and Carlton all along, namely, how should an contract 1n contravenuon of law or publlc ~ 
Snow, know that context 1s nearly arbltratol go about "readmg," or pollcy w11 be enforced But i t  cautioned 
everything in extracting meanlng from a mterpretlng, a contract  hat "a court's refusal to enforce an 
set of words When I spoke of the arbltlatol's uzterpletatlo~z ol [labor] 
"contract reader" years ago, ~t was m the contracts is llmlted to sltuatlons where thi 
context of a paper deallng wtl1 judicial Dl contract as Interpreted would vlola~e 
remew of an arbitrator's award The 'some expliclt publlc pollcy' that 1s 'well 
process of contract interpretation as such deflned and dominant, and is to be 
was not my concern I had a simple, but I ascertained by rcfelence to the laws and 
like to thmk lnlpoitant point to make Judicial review legal precedents and not lrom general 
When a court has before ~t an arbitrator's 

Of arbitratioll awards con.s~deratlons of supposed publlc 
award appljmg a collective bargaining interests "' 
agreement, ~t is just as if the employer and The stor7i begins, of course, wth Uavld Many lower courts have stlll not got 
the union had slgned a stlpulatlon stating Fellers gleat the Steehorkers the message Judges have been so 
"What the arbitrator says thls contract Trllogy (Steelwol hers v Ainencan offended by the reinstatement of devlant 
means 1s exactly what we meant it to say ManL~nchi,-ulg C o ,  363 564 [1960], postal workers, sexual harassers, and 
That Is what we intended 

agreeing the Steelworhel s v \,al ilol Nav Co , alcoholic alrline pllots that they have 
award be and binding ' "  In 363 U S 574 [196()], and Steelworkevs v disregarded the dnectives of Entevpnse 
this sense, an "erroneous interpretation" of E,lte,pnse meel Coq3 , 363 and Mlsco Unfortunately and 
the contract by the arbitrator is a 593 119601) There, the Supreme Coult the Supreme has 
contradiction in terms made arbitration the llnchpln m the not seen fit to step in and lnslst that ~ t s  

Now, my Law federal scheme for the lmplementatlon of dlctates be followed Thus, the First and 
Kamisar, who has had of hls books collective bargalnlng agreements More Flfth Clrcults have taken lt upon 
and artlcles clted by the U S Supreme specifically, for our purposes, the Court in themselves to find an award at odds wth 
Court than any other contemporary one of the three cases, Enteiynse Wheel ,  their notlons of publlc pohcy, even 
scholar, xlvlses us legal scribblers that It tlghr constraints on ludlclal though the actlon ordered, such as a 

enough have a sound idea "To remew of arbltral awards So long as the remstatement, would noL have vlolated 
make a lastlng ~mpresslon," says Yale, award is not the product of fraud or any posltlve law or established public 
"you must couch your ldeas m memolable corrupLlon, does nor exceed pollcy ~f i t  had been taken by the I 

I 
language " "1 way back ln tried arbitrator's authority under the parties' employer on ~ t s  own lnltlatlve The 
my best come up mth a catchy phrase subm~ssion, and "draws ~ t s  essence" from Fourth, Surth, Seventh, Ninth, Tenth, and 
to convey my notion about the the labor contract, a court 1s to enforce D C Clrcults have been far more falthful 
relationship between arbitrators and the the award without any attelnpt Lo -remew to the M ~ s c o  mandate The Second, Thiid, 
contracts they are asked to interpret the merits " Despite these stllctures, the Eighth, and Eleventh Clrcults have 
What could be more apt than to get a vacillated on the issue, but the m o s ~  I 

itch of the judlclary to right seernlng 
think of the arbitrator as wrongs has compelled the Court to revlslt recent decisions seem more m llne 1 

pickmg up the partles' agreement and the subject, most notably ln Pape~wol  hers w t h  MISCO 
"reading it off' as easlly and v Mlsco Inc , 484 U S 29 (1987) Because 1 consldel it one of the easler 
stralghtforwaldly as A-B-C? Yale dldn't tell Mrsco presented pollcy issues in arbitration, however much 
us, however, that sometimes you can questlon 111 dramatlc fashlon The Flfth mlsunderstoOd "y a number of 
succeed too well The audience may Clrcult had iefused to enfolce an shall deal brusquely wlth the rejection ol 1 
remember your catchy phrase - and arbitrator's relnsta~ement of an employee othelwse legitimate awards on the basls 
entirely forget your polntl whose job was operating a dangerous of a nebulous public policy That usually I 

Today I am golng to take two quite paper-cu~ting machme, and whose car had colnes down LO the highly subjective 
different tacks First, I the been found to contam marijuana whlle ~n feellngs of particular judges For me, ~hree 
theas I thought 1 was communlcatlng to ihe company palhng lot ~h~ supreme estimable crltlcs have correctly assessed 
You 25 Yea'' 'go The Court reversed, declaring that "as long as the problem and arrlved at  he nght 
w l l  lie on what may be the hottest issue ,he arbsrator even arguably construing ~ 0 1 ~ t i o n  In VarloUS formulations, Judge 
m judlclal revlew, namely, when may a or applylng the conlract and actlng wlthin Frank Eastelbrook and Professors ~halles 
court set aside an arbaral award on the the scope of his authollty a courL k ~ e r  lhmd Feller have concluded 
grounds It violates 1'ub1lc pollcy Second, colmnced he comlnltted serlous error that ~f the employer (or the elnployer 113 

in response to your overwhellnlng does not suffice to overtulll 111s decision " conjunction w t h  ~ l ~ e  unlon) has  he 
demand, I'd llke to talk a little about what The Court llaturally lecognlzed the lawful authollty to lake unilaterally the 



action directed by the arbitrator, such as 
reinstatement of a wrongdoing employee, 
the arbitral award should be upheld 
against public policy claims. If the airline 
would not have violated the regulations of 
the Federal Aviation Administration by 
putting the rehabilitated, re-licensed 
alcoholic pilot back in the cockpit, the 
arbitrator's award to that effect is valid and 
enforceable. 

That approach is entirely in keeping 
with the underlying notion that the 
arbitrator is the parties' surrogate, their 
designated spokesperson in reading and 
applylng the contract. What the parties 
are entitled to say or do on their own, the 
arbitrator is entitled to say or order. That 
simple principle seems so self-evident, 
and so implicit in the Supreme Court's 
rulings to date, that it should become the 
accepted norm in the future. This would 
merely confirm arbitration as the "final 
and binding" dispute resolution procedure 
that the parties' contracts almost 
invariably denominate it. 

We may shortly have further 
enlightenment from the Supreme Court 
on this long-running debate. In March 
2000 certiorari was granted in Eastern 
Associated Coal Corp. v. Mine Workers. This 
was another instance of marijuana 
ingestion by a worker in a hazardous 
occupation, here, a mobile equipment 
operator. In sustaining the arbitrator's 
reinstatement, the lower courts 
acknowledged that Department of 
Transportation (DOT) regulations 
expressed a "well defined and dominant 
public policy" against drug use by "those 
in safety-sensitive positions." But the court 
of appeals went on to say: "[Tlhere is no 
such policy against the reinstatement of 
employees who have used illegal drugs in 
the past." 

In short, the key is whether the 
remedial action ordered by the arbitrator, 
not the triggering conduct of the 
employee, is contrary to public policy Of 
course, the drug-taking employee acted 
contrary to public policy But the award- 
Issuing arbitrator did not and his decision 
should stand. Indeed, recognizing the 
Possibility of the rehabilitation of 



wrongdoers is a hallmark of a humane 
and caring society. Despite the ominous 
implications of a grant of certiol-nli when 
the court of appeals did not even deign to 
publish its opiizion, that is the way the 
Supreme Court should rule in this case. 

In addition to overturning awards on 
public policy grounds, judges will not 
uphold an arbitrator's decision if it 
stretches beyond some line of rationality 
Courts that proclaim their alle,' oiance to 
the Elltelylise and Misco principles will 
balk ai enforcing an award they find has 
"no rational basis" because, for example, 
il ignores the "plain meaning" of the 
contract. Regrettably, I cannot say that 
vacating an arbitral award on grounds of 
irrationality is contrary to the contract 
reader thesis. In the parties' final and 
binding arbitration agreement, they 
presumably took it for granted not only 
that arbitrators would be untainted by 

1 fraud or corruption, but also that they 
would not be insane and their decisions 
not totally without reason. In any event, 
it is probably impossible to keep courts 
from inrervening, on one theory or 
another, when an arbitration award is 
deemed so distorted as to reflect utter 
irrationality, if not temporary insanity 
One can only hope that the careful, artful 
crafting of arbitral opinions will keep this 
judicial exception to the finality doctrine 
to the barest minimum. 

' Contract " ' reahg"  
as contract 

interpretation 

From what I have said, judges should 
have an easy time enforcing most arbitral 
awards. Instead, they make ii hard on 
themselves. If they would jusl take our 
word for what a contract means, they 
would have far fewer problems. We are 
the ones with the tough job. How should 

arbitrators go about divining the parties' 
"intent" when the reality is they never 
contemplated the particular issue that has 
now arisen? What do we do when a "plain 
meaning" conflicts with bargaining history 
or established practice? 

Tvvo splendid articles by our colleagues 
Carlton Snow and Rchard Mittenthal- 
do I dare apply that over-used term 
"defirntive" to them? - have sald nearlv 
all that needs to be said about plain 
meaning and past practice. Carlton is, for 
him, uncharacteristically blunt: 
"Arbitrators' continued invocation of the 
plain meaning rule is anomalous in light 
of the trend to reject the rule by the 
courts, the U.C.C. [Uniform Commercial 
Code], the Restatement [of Contracts], 
and Lreatise writers " Dick was prepared to 
declare, almos~ 40 years ago, that past 
practice "may be used to clarify what is 
ambiguous, to gve substance to what is 
general, and perhaps even to modify or 
amend what is seemingly unambiguous." 
The rest of my remarks will mostly be 
embroidery upon the lessons of these 
masters. 

Despite the teachings of Snow and 
~ i t t en iha l ,  numerous arbitrators of high 
repute have accepted or at least paid lip 
service to the plain meaning lule and its 
benighted first cousin, the par01 evidence 
rule. In most cases this may cause little 
harm, at least as to the resuh After all, we 
properly begm our mterpretatlon of a 
collectir7e bargamlng agleement wiih the 
language of the contraci, and often we can 
end there But one of the great modern 
slate supreme court justices, Roger 
~ra~nol 'of  Califorma, put his finger on 
the problem when he said: 

"A rule that would limit the 
determination of the meaning of a written 
instrument to its four-corners merely 
because it seems to the couri to be clear 
and unambiguous, would either deny the 
relevance of the intention of the parties or 
presuppose a degree of verbal precision 
and stability our language has not 
attained." 

Put differently, if fidelity to the parties' 
intent (or their putative intent about a 

ewdence reasonably probatlve of that 
intent cannot be justified In collective 
bargammg, what I would call "contex~uai 
interpletation" 1s llkely LO be grounded In 

evldel~ce concernnlg negotlatlng h1stol-y 
and past piactlcc 

In recent decisions, albl~rators lzave 
frequently been prepared to look behlnd 
what might appear the plam meaning of 
 he wrltten lnstrumeilt to dlsceln Intent 
from barga~nlng hrstory and other pal01 
evldence Ol coulse, arbiilalors son~stlinej 
play ~t safe by imdlng an amblgulty m tlze 
language as wntten, wlzlch males the11 
lesort to extrlnslc evldence qulte 
conventional But thc arbitrators' 
ambiguity 1s often the parcles' clear and 
unamblguous promsion, susialning ihe 
lalters' respectlve opposlng posltlons 

Logically, there seems no reason not LO 

take a final step If the partles, for reasons 
sufficient unto themselves - for example 
concealing trade secrets fiom an 
employer's competitors - decided to 
cloak certam plovlslons of the collective 
agreement 111 a pnvate code, an arbltrator 
should entertam ewdence to that effect, 
however clear and unamblguous the 
language mlgllt othenvlse appear 
Professor Corbm 1s m accord Needlcss to 
say, m any case where one party alleges 
and the other denies the use of such a 
prlvate code, the arbltrator 1s golng to be 
skeptical that ordinary Engllsh has been 
thus stood on ~ t s  head, and demand petty 
conwnclng ploof of the clalm 

That brlngs us to conslder the most 
pracilcal argument In favol of ilze plan 
meanlng lule - the time and cost of 
trylng to prove that what seems on 11s face 
clear and unamblguous 1s not Yet hele, as 
m so many othel mstances, I belleve il~e 
solution has to be lhe sound dlscrelloil of 
the aibltrator I would noi reject oul of 
hand a11 offei to prove that tlze appare1ltly 
clear and unamblguous was m fact 
Intended to mean someihlng toially 
different But I would rcfuse p~olfereci 
ewdence that merely reflected onc parly's 
mternal, uncornmunlcaled unders~ancllngj 
of coniract telnls, and I would glve short 
shrlft to testnnony 01 exhlbits thai werc 

problem they niver anticipated) 1s the 
louchstone of sound contract 
inlel-pretation, the n prioli rejection of any 



"Defensive" tmaktmmd of ) 
external law I 

and public policy 
v$@ly.ad-&m.** sm anga. Thc 

e h e  by the parties to 
~~t is entitled to that 

QF isme coqembg past 
pac@ce is whether it can mod@ or 
o v e d e  dear cantmctual language to the 
con-. My owwe is that a long-standing 
a n d . ~ . ~ e p t e d  practice m y  prevail 
even over a "clearn and "express" 
p r m M ~ ~ ~ ~ i b  the agreement. There is also 
subdmtkd authority however, that p s t  
pmtke cannot trump an unambiguous 

I coamt tern. Employers have responded 
to the ehcroachments of past practice by 
s e e b g  mTiotls types of "zippar" clauses 
designed to make the. final written 
a g m a n q t  the exclusive source d 
employee mghts. Arbitrators are divided 
on the efficacy a£ this approach. 

dll:&ese past .practice cases are Pllghly 
fact-specif~. Generalizations are 

hazardous. But in r r y  vigw two 
fundamental principb are apposite. First, 
any contract, including a collective 
bargaining agreement, is subject to 
amendment by the parties to it. Second, 
for a practice to become sufficiently well 
established to be binding on the parties, it 
must meet the usual criteria of (1) clarity, 
(2) consistency, (3) longevity, and (4) 
mutual acceptability. Mutual acceptability 
is especially cru&l if the practice is 
claimed to have superseded a clear, 
express contract provision to the contrary 
If all the conditions are properly met, 
however, the practice should prevail. The 
parties are in control of their agreement 
and, absent statutory or contractual 
restrictions, they can fashion it or amend 
it just as well by deeds as by words. 
Arbitrators are simply following the 
parties' lead in acting accordingly 

Let me append a few words about the 
treatment of arbitration cases presenting 
issues of public policy or m e n d  lrtw 
generally Once a great debate raged 
Within the Academy over what an 
arbitrator should do when confronted 
with a conflict between the terms of a 
collective bargqining agreement and the 
requirements of external law I still believe 
that, theoretically, in the very rare case. 
where there is an irreconcilable clash 
between the contract and law (or 
"dominant public policyn), and the parties 
have not authorized the arbitrator, 
expressly or impliedly to take extend 
law into account, the arbitrator s h d d  
follow the contract and ignore the law . 
That is the parties' commission and the 
limit of the arbitrator's authority 

Nonetheless, as a practical matter, 
external law and public policy are now 
daily grist for the arbitration mills. This is 
especially true of civil rights statutes and 
the vital protections they provide against 
discrimination in employment on the 
grounds of race, sex, religion, age, 
disability, and the like. In the collective 
bargaining context, arbitrators are 
constantly applying anti-rhscrimhmtim 
clauses covering such categories. An 
arbitral award in these situations, where 
statutory rights are impicated, is of 
course not entitled to the same find a d  
binding effect that is customa~y in pure 
contract arbitrations. But mder the naw- 
famous footnote 2 1 in Alezuder u 
Gardner-Denver, 415 U.S. 36 (19741, an 
arbitration decision in discrianination 
cases may be admitted in any subsequent 
court proceedmgs, and accorded "great 
weightn if certain conditions are met. 
Those include contractual provisions that 
"confarm substantidly with [the 
applicable statute] ," "procedural fairness," 
"adequacy of the record," and the "s~ecial . 
competence of particular arbitrators." 

All of us, advocates and arbitrators 
alike, have a professional respomibdity to 
ensure compliance with these Supreme 
Court standards in mixed contractual- 
statutory arbitrations. Employers. unions. 
and employees should not have to spend 
time and money wastefu1Zy To the extent 

- 



the law allows, arbitral awards ought to 
constitute a final disposition of the 
discrimination claims. In practice, much 
will depend on the losing party's 
assessment of its chance of securing a 
more favorable result in the courts. To 
promote finality, advocates in preparing 
their arguments and arbitrators in making 
their decisions must keep the Gardner- 
Denver factors in mind. I am going to take 
"procedural fairness" for granted. The 
others require deliberate attention. The 
anti-discrimination provisions of the 
contract may closely track the 
corresponding statute, but there are now 
extensive judicial glosses on all this 
legislation. The advocates should educate 
the arbitrator on the nuances of their 
particular case. In turn, the arbitrators 
should demonstrate their awareness of the 
applicable law and pertinent court 
interpretations. That will also serve to 
establish their "special competence." This 
could often require more than the two or 
three pages often specified for expedited 
arbitrations. 

Thus, in all the steps of a discrimination 
case, right through to the writing of any 
briefs and the decision, the advocates and 
the arbitrator should act "defensively." 
They ought to envisage a federal judge 
looking over their shoulder, scrutinizing 
their every move and testing it against the 
Gardner-Denver criteria. That should be 
enough to sharpen up everybody's skill at 
contract (or statute) reading! 

An analogous approach should be 
followed in the "public policy" cases. If a 
sexual harasser or a drug offender in a 
safety-sensitive job is involved, the 
advocates and in particular the arbitrator 
ought not turn a blind eye to the policy 
implications. Judicial review is a distinct 
possibility. The arbitrator would enhance 
the likelihood of the award's being 
sustained by forthrightly confronting the 
policy issues and explaining convincingly 
why the result reached is compatible with 
the public good. This is a long way from 
the almost totally autonomous, private 
domain of labor arbitration we once knew, 
but I think it accurately reflects the 
demands of the new age in which we 
find ourselves. 

Conclusion 
In interpreting and enforcing a labor 

agreement, the roles of arbitrators and 
courts are very different. The arbitrator is 
the parties' formally designated contract 
reader. Absent such abnormal circumstances 
as fraud, corruption, or an exceeding of 
authority, the arbitrator's award should be 
accepted by a reviewing court as if it were 
the parties' own stipulated and definitive 
interpretation of the agreement. The 
award of course is subject to the same 
kind of challenge on the grounds of 
illegality or violation of public policy as 
would have been the contract itself, had it 
come to the court directly without the 
intervention of arbitration. But that 
should also be the limit of judicial review. 
If the parties themselves could lawfully 
have done what the arbitrator has 
ordered, the award should be affirmed 
and enforced. 

In construing and applylng the 
collective agreement, the arbitrator will 
naturally employ a variety of traditional 
interpretive tools. I have focused on two 
controversial areas. First, I would reject 
the broad reach of the plain meaning rule. 
Regardless of whether contract language 
appears clear and unambiguous on its 
face, I would admit all credible evidence, 
within the constraints of procedural 
feasibility at a hearing, which goes to 
show the actual intent of the parties. 
Second, in spite of seemingly clear, 
unambiguous contract terms, I would 
accept proofs of well-established, 
mutually accepted practices that indicate a 
modification or amendment of those 
provisions. In so doing, I am most 
emphatically not trylng to elevate the 
arbitrator over the parties. My aim is to be 
faithful to the parties' manifest intent in 
the deepest, truest sense. 

Finally, as a person who treasures both 
tradition and autonomy, I can understand 
and sympathize with all those who lament 
the passing of a time when unions, 
employers, and arbitrators inhabited a 
self-made world of labor relations, for the 
most part untouched by public law and 
regulation. That day is gone. Yet we 

arbitrators have always operated within 
certain confines, namely, the parties' own 
contractual and bargaining frameworks. 
The difference is that the parties getlerall). 
had no resort from our "final and bindingv 
pronouncements, escept to dismiss us 
from their panels. Today a federal judge can 
bring us up short with a one-line order. 

We can adapt to this new order either 
grudgingly or gracefully. My hope is that 
we meet i t  as a challenge to the best that 
is within us. I am confident no member of 
this Academy lacks the capacity to handle 
most of the applicable statutes and other 
law and policy. Take, for example, the 
concept of "discrimination" under federal 
law. It is subtle and elusive. But it is not 
the Internal Revenue Code. We have been 
dealing with "discrimination" under union- 
employer contracts for decades. We can 
deal with it under public law, too. Thus, we 
should not flinch from having to change 
some of our customary ways. Change, after 
all, is the law of growth and survival, and 
we ignore that truth at our peril. 
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