
c o m ~ ' t i o n ,  mrporate 
m~pon~ibility, and the 

C$hina question 
I 

I kt 

Markets mi social actoh 
r -  

% 

The University of Michigan Law School 

Volume 45 Number 3 FalYWinter 2003 



Copyright O 2003, The  Regents of the 
University of Michigan. All rights reserved. Lac) 
Quadrangle Notes (USPA #%) is issued by the 
University of htichigan Law School. Postage 
paid at Ann Arbor, h/Iichigan. Publication office: 
Law Quadrangle Notes, University of Michigan 
Law School, Ann Arbor, MI 48109-1215. 
Published three times a year. 

POSTMASTER, send address changes to: 
Editor, Law Quadrangle Notes, 
Un~versity of Michigan Law Scllool, 
801 Monroe St., 
Ann Arbor, MI 48109-1z15 

FACULTY ADVISORS: 
Evan Caminker, Edward Cooper, 
and Yale Kamisar 

EXECLITWE EDITOR: 
Geof L. Follansbee 11. 

EDITORIWRJTER: Tom Rogers 

WRITERS: Nancy Marshall 
Lindsay Vetter 

DIRECTOR OF COMMUNICATIONS. 
Lisa IVIitchell-Yellin 

DESIGN: 
Brent Futrell 

On  the cover: 
Behveen the solstice and the equinox: 
Snow, light, and shadow mingle 
to ornament the Law Quad. 

THE UNIVERSITY OF MICI-IIGAN, as an equal opport~~uity/aliir~l~ative aclion employer, 
con~plies \\,ill1 all applicable federal and state laws regarcling lion-discrimination and 
affirmative action, includir~g Title IX of the Education Anlendmenls of 1972 and Section 
504 of the liehabilitation Act of 1973. The University of Michigan is co~nmitted to a policy 
of non-discrimination and equal opportunity lor all persons regardless o l  race, sex, color, 
religion, creed, national origin or ancestry, age, ~uarital status, sexual orientation, 
disability, or Vietnan-era status in employnlent, educational programs and aclivitics, and 
admissions. Inquiries or complaints may be addressed to the University's Director of 
Affirmative Action and Title KISection 504 Coordinator, Office for a Multicultural 
Community, 2072 Administrative Services Building, Ann Arbor, Michigan 48109-1432, 
734-763-0235, 734-647-1388. 

David A. Brandon, Ann Arbor 
Laurence B. Deitch, Bingham Farms 
Olivia P. Maynard, Goodrich 
Rebecca McGowan, Ann Arbor 
Andrea Fischer Newman, Ann Arbor 
Andrew C. hchner ,  Grosse Pointe Park 
S. Martin Taylor, Grosse Pointe Farms 
Katherine E.  White, Ann Arbor 
Mary Sue Coleman, ex oficio 

Gregory Fox 
Brent Futrell, University of Michigan Law School Colnmunicatiolls 
Paul Jaronski, University of ~ i c h i g a n  Photo Sevices 
Marcia Ledford, University of ~ i c h i g a n  Photo Sevices 
Thomas Treuter 
Imagebank 
Photodisk 

Have you moved lately? 

If you are a Law School 
graduate, please send your 
change of address to: 

La\v School 
Development and 
Alumnl Relat~ons 
721 South State St 
Ann Arbor, MI 48104-3071 

Non-alumni readers should Address all other news to: 
write directly to: 

Editor 
Law Quadrangle Notes Law Quadrangle Notes 
1041 Legal Research 1041 Legal Research 

Building Building 
Ann Arbor, MI  48109-1215 Ann Arbor, MI 48109-1215 

Phone: 734.647.3589 

Fax: 734.764.8309 
Phone: 734.615.4500 

trogers@umich.edu 
Fax: 734.615.4539 



R R I E F S  
Completing William W. Cook's vision 

Ho\lr \\.ill international law cope with terrorism? 
Thc law ant1 the clock: .A good partnership? 

F.\c rT T,TY 
Schneider spotlights The Larv of Bioerhics 

.Ilodern Crimjnal Procedure - 10 editions and counting 

Bruno Simma elected t o  International Court of Justice 

Speaking with Michigan State Bar President 

Reginald M. Turner, '87 
Deput\- U.S. Attorney General Larry Thompson, '74: 

'The battlefield is right here' 

Construction la\\- builds a treatise 

72 A R T T C L E S  
A tasing settlement 
C:itizcrlc auc iridtlatricc fnr tort ii7juric.i. 771it11 is  foi7ii/itlr. C~~)1~cri71~7ciits ctlc 

t/lc ct1r7ic ;ridl~.ctricc for cnct c l ~ f ( r . r c d  iri c-riiic/inl-otiri~ nr j ~ r ~ ~ ~ . c r i t j r i ~  tliosc 
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jlilr~rcrit/~. t7l1ts thc ~in1'~riiri i~ii t  jri cor7i17~fIiIori 1 1 . j f / 7  i t 5  c i t i : ~ i ~ x .  
I 7 I 

- Hanoch Dagan and James J. White, '62 

ADR without borders 
I1ritr/ rccc.rith.. ltlhrrr d i s p ~ ~ t c ~ u  il.crc loct~li:cd t11id hiql1l1. cite-cpccific. iri 
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r7iiqlit c i f j i ~ t  t l r c >  crriir/~trri~~'s 111arits iri t~ i ~ ' l i o / ~  cr)111itn., .\/I t/itit I S  i7011' 

clltlr1~;rlg. 

- Theordore J. St. Antoine, '54 

Competition. corporate responsibility. and the China question 
(:or/>.l?tircif~ r ~ s / ~ ~ r i ~ i l ~ ; l I t ) '  I S  11 dcl1t1ft7hl(n clllcstior? i\'ort/i /itl\.ili; ti d1ec11ssi0ri 
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l i f c  to ~ 1 1 1 . .  j r r ~ ~ / ~ o ~ i ~ i h i l j t ~ .  

- Joseph Vining 
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To O u r  Readers: This issue o f  La\\- Quad]-angle Notes ii7trodzlccs a r7ew design. Our 1011g-ti177c fi.ee1nnc.e 
designer. L ind~i  Liske, died lcrst i\,ia!~ and H V  Izalv brought design "in-house" ~vithiiz oz~r Corri1izz/i?ictrtioris 
Otficc. Our  lead dcsig~-ier, Brent Futrcll. has broughf Tzeiv ideas tr11d his 0 1 1 ~ 1 2  tale~it to tlze redesign. \Ve 17opc 
!,ou find i f  to !,our lilcii~g. All of zis i ~ h o  11ave direct in~~oli~erizei~t in the magu;i~ze ir~clco17ze your rcactiolis ant1 
hopc !,ou u.ill s11are tllenz 11.ith us. Yo21 111a~~ e-inail 7110 cit folln11sb@uiiiicl~.edt1, cor~necl 11'ith Brenl h!' e-lntrilii~g 
hi171 at brcntsiC7'1~iizicI1.ed~1. or contact editor To117 Rogers a t  trogels@?i'uii~ich.edzl. 
- Geof Follansbee 
Executive Editor and Assistant Deaiz for Developiize~~t and Alzlnzili Relations 

January 3 - 7 Association of Anlerican Law Schools 
Annual Meeting,\?'ashington, D.C. 

January 20 h4artin Luther King Day 
Panel Discussion: "A Dream Deferred? 
The Intersection of Race, Class, and 
Gender in American Society" 

January 3 1 Conference - Lewis and Myrtle 

Moskowitz Symposiunl on "Resilient 
Capitalism" (Law School and 
Business School) 

February 7 - 8 Symposium - "Judging Judicial 
R e ~ i e w :  Marbury After 200Yearsn 
(il*lich~gan Law Relr~e~r?) 

February 15 18th Annual Juan Tienda Banquet 

March 27 

March 28 

April 3 

April 1 1  - 13 

April 12 

May 2 

May 3 

May 10 - 15 

February 2 I - 22 Conference - "The Future of the 
Corporate Tax: A Competitive 
Perspective" 

September 5 - 7 
February 28 Jessup Moot Court Competition 

- March 2 (Regional Finals) 

March 7 - 8 Symposium - "Life Sciences, Technology, 

and the Law" 
(illichigan 7elecommunicotjons and 
Ethnology Larv Review) 

March 22 25th Anniversary Butch Carpenter 

Banquet/Dance 

October 19 - 2 1 

October 24 - 26 

Student Funded Fellowships Auction 

American Indian Law Day 

O 

Campbell Moot Court Competition 
Final Round 

Critical Tax Conference 

Scholarship Dinner 

0 

Law School Honors Convocation 

Senior Day (Crisler Arena) 

Clarence Darrow Death Penalty 
Defense College 

0 

Reunions of the classes of 1 95 3, '58, '63, 
'68, and '73 

0 

International Alumni Reunion 

Reu~liolls of the classes of 1978, '83, '88, 
'93. and '98 

Tlzis calendar is correct a t  deadline time bu t  is 
subject to clza~zge. 
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T his summer I will he stepping 

tlo\vn a5 tlcan of our La\\. School 

to 1)ccomc the clc\.cnth prcsiclcnt of 

1 1 1 ~  othcr alma matcr, Corncll 

Uni\,crsit!. 

Mv nine !cars as (lean ha\e I)cen 

cstraorclinarilv satisfying for me. I haw 

hacl the gootl fortune to  scrvc during 

a pcriocl in \\.hich our facult! has bccn 

brilliantly protlucti\rc, creative, and 

daring; our gracluatcs have heen 

ferociously lo!.al; and our  stutlents have 

bccn clevotctl t o  sustaining that 

distincti1.e Michigan culture - 

a school \vherc stuclcnts take the 

enterprise of Iwing a la\~.vcr seriouslv 

\vitliout taking themscl\.cs too 

scriously. 

One  of the great privileges of m\. 

scr\ ice as clean has hccn thc 

opportuni t~ .  t o  \vritc a tncssage to  vou 

in each issuc of Larr Qladronglc \btcz. In 

tlicsc messages (1 call them "homiliec"), 

I have had the luuury of cmploying an 

unapologeticall!. aspirational \-oicc to  

offer a vision of \\-hat it mcans to  be an 

outstanding la~vvcr. In an era \vhcn 

Illan\. othcrs ha\ c \\.rittcn t rcnchant l~  

ahout the practice of la\\. as a scrvicc 

industry, I have enjoyed hcing ahlc to  

rctlcct pul~licly ahout othcr tlimcnsions 

ot' success in our calling. 

At alumni pthcr ings  o\.cr the \.cars, 

many of you ha\c tolcl m c  that I am not 

alone in hclicving that \\c arc 

pri\.ilcgc<l to  1,clong to  a nohlc 

profession. You haye spoken 

pas.;ionatclv for the proposition that 

the qualitv of American society 

dcpc.iid< upon the lcatlcrship of a caclrc 

of' outstan<ling la\\,vcrs. I haw 

a~prccia ted \,our \villingness to  c\-plo~-c 

\\.hat qualities of heart ant1 mind 

clistinguish the la\vvcrs \vhosc \vork 

defines our  ci\.ilization as hcalthy and 

strong. 

N o  law school in the \vorld does a 

hcttcr job of preparing its studcnts t o  

he out\tanding la\vyers than thc 

Univcrsit!. of Michigan La\\. School. 

LVhcn I first came t o  the La\\ 

Quadrangle as a student over 25  !.ears 

ago, I recogni7cd ho\t- fortunatc I \\'as 

t o  be hcrc. .4s a graduate of the La\\. 

School, I rcali7e ever!. da?. hov- mv 

cspcricnccs as a student in .Ann .4rhor 

shapcd mv identity and made possible 

all of the opportunities I haw enjoyed. 

Thanks to  vour dc\.otion and 

support, hlichigan today is \-astly 

better than the Michigan I attended as 

a student. .And I am al~solutelv certain 

that in the future our  School \\-ill 

continue to  thrive, pro\.idin_~ inspiring 

Icadcrship for our  nation and our 

\vol-ltl . 
.4s h r  myself. I k n o ~ v  that even as I 

move on to  nc\v challcngcs, I \\.ill 
al~vavs he gratcful t o  have had the 

opportunit!. t o  hc a student, a 

professor, and a dean at the Uni\,ersitv 

of Michigan La\\ School. Thank you. 
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'i\ Tiilze to Bz~ild' 

4 Coiizp/etilzg Cookls ~lisioiz 

7 A Reiznissa~~ce ilznlz 

8 \/liilliailz \/I! Cook a d  his ai.chitects: 

Ed117nlzl lbi-k aild Plzilip Snz13~er 

How 117ill iizterizatioizal l a ~ v  cope 71it/z tel-i-01-isin? 

Tlze la111 aizd tlze clock: A good paitizer-ship? 

\/ii/lint is n '71>011?e7zk issz~e'? 

En]-11, iizte17in17 T I ~ ~ / C  earizs higli iiznr-l~ 

'Biai~t/i tc7kii1g'J~eedoii~ coilzes nftel- 1 7 yenrs, 3 iizolzt/i?s, 5 days 

Tlze path to go~Jel-iz~izeizt 

Indian lazl? oflerr vnr-Let!; clzaizge, clznlleizge 

Hozo to gauge pro hono colizilzitiiteizt! 

07-ieiltiizg to the /au? 

Oliiz lectz~rei-: Legal izatzl7.e shayes i1zt7est1lzeizt ~zz!~-tz~la 

A glii1z171e1. of liglzt 

Tlze z~iziqzie U.S. Coizstiiz~tioiz 

Eyes 0 7 2  rlze z!>o~-/d 

U.S. Sz~pi-eilze COLII-t ~vil l  lzenl- Lnzv Scizool adiizissi.oizs case 

The cliiss 012005 

Issues jc~ciizg tile U.S. Szrpreiize Coz~i? 

Stz~dents I~~iiz 11~oi7za1z's Jreedoill 

Spenkel-: 'Asiaiz Ailzei.icnizs ~~Inizt to be purl 01.- ~7zis denzocr-nc~' 

Coiiziizeizcei~zeizt 

T7ze L n 7 ~  Sclzool's 7 z a v  (t~irtz~c11) 1007: 

A rchitect Renzo P~ano's "rough morphology" 

of additional space for the Law School drew 

positive responses when it was unveiled for the 

Committee ofvisitors (COV) last fall. 

The Genoa, Italy- and Paris-based architect's 

concept of the 1 90,000-square-foot 

construction project has five main features, 

according to Piano partner Antoine Chaaya. 

Using early-stage conceptual models of h e  

project, Chaaya outlined this conceptual stage 

of the project during the COV meeting at the 

La~v School in October: 

The plan co~npletes the Quadrangle that 

William W. Cook envisioned. A new 

building, si~uilar to older Quadrangle 

buildings in its emphasis on stone as the 

construction material, \vill realize Cook's 

full vision by adding the fourth side to the 

Quadrangle at the corner of Monroe and 

Tappan Streets. "This is an historical 

opportunity to complete the Quad," Chaaya 

noted. 

The project will enhance "the dignity and 

beauty of the Quadrangle" and open the 

grandeur of the Reading Room exterior to 

view. The Reading Room interior will 

become brighter because the stone that fills 

some of the arches on the structure's 

southern exposure will be replaced with 

glass windows like those on the northcrn 

side of the building. 

The "backpack" (the Legal Research Building 

and its aluminum cladding) will be removed 

and the current backyard-like area off 

Monroe Street will become a new entrance 

area on the sun-lit side of the Quaclrangle. 

The entrance piazza [on Monroe Street] -will 

create "an open spacc in the sunny part of 

the Quad." It will be a "social and convivial 

space," an architectural n-~etaphoi- hi- urban 

verve that ~vill  provide roo111 for social 
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' a  t i m e  to build' 

\c\ocicltc. Dc.(71i fni- \cnr-lc~tiiic ! f f i i t - c  E~mri 

C(~iii i~?l:ei-  tli~crl\cc\ POI-!\ e t t ~ g ~  ~ i ~ o ~ l c l c  qf f /ze  
I~rr,17n\c~(f p i t l : = ~ r  ~ 1 1 t i v 1 1 7 1  to the L(711' Sclinol tli(7t 

1 1 - 1 1 1  17rr,~,iclc2 t / i ( >  %110o/ 113itll 17 ':fio11t door"for 
tl~C'-{;i-\t t j l i r ~ ~  17$ 1 1  ( 1 1 1  n\ ojlrri tlic 1.ie11. to~~.or-cl tlic 

Ecnlliil: Enoi~r -fro111 f l i n t  elltn-tr-m. 

activities, meetings, and conversation. 

"This is the dream of every student we 

talked to." Chaaya said. "The piazza is 

the beating heart of the School. 

Everybody will meet here." 

The design of the expansion is to be "a 

reflection of the epoch of the School" 

and will not replicate the current 

Quad's architecture, Chaaya explained. 

"I talk mainly about stone and glass on 

the corner [of Tappan and Monroe] ," 
and "in the center space about glass and 

stone," he said, emphasizing the altered 

priority given to stone and to glass at 

the different locations. 

The Renzo Piano Building Workshop is 

unusual in that its architects use models 

from the start, rather than lvaiting until 

they are M-ell along in planning the 

project, Dean Jeffrey S. Lehman, ' S  1 , 
explained to COV members. It is 

premature to see these models as 

representations of final desiLps, the dean 

said. Instead, the architects use them to 

LQN Fall I Winter 2003 ( 5 



represent "\\,here they are in thcir thinlung 

right no\\: iVe ha1.e not yet beLpn the 

process of schematic design." In other 

\vords, what COV membcrs examined in 

October  \?-ere ideas forged into three- 

dimensional forms, ideas that remain 

subject t o  major change. 

Lehman outlined how realization of the 

need for additional space has been jelling 

and clarifying since Law School leaders 

began their analysis about five years ago. 

Some clinical programs, as well as the 

alumni and admissions offices and their 

staffs, have had t o  be  housed outside the 

La\v Quadrangle; support staff members 

are crolvded t\vo and three to  an office 

throughout the Law School; it's like 

playing musical offices t o  find space for 

incoming and departing visiting faculty; 

and "11-e are not able t o  meet  all our  

students' needs within the constraints of a 

tightly rationed space budget." 

In addition, the \vay that la\\. is taught 

has shifted from mostly large-capacity 

lectures t o  smaller, interactive faculty and 

student groups. And the numbers of 

academic journals and student 

organizations housed at the La\\. School 

has gro\vn significantly. Too, some 

incoming students have said they feel the 

La\\. Quadrangle, beautiful as i t  is, no  

longer seems contemporary with modern 

legal education. 

The architecture firm Venturi Scott 

Brown of iMassachusetts a few ycars ago 

confirmed the nccd for expansion and 

recommendetl t\vo possibilities: add 

130,000 square feet by building across 

Monroe Street south of the currcnt Law 

Quadranglc, or, the prcferretl option, tcar 

down the above-ground library stack space 

and connect the net\- space t o  Hutchins 

Hall and the balance of the Law 

Quadrangle. In architect's terms, the latter 

option would avoid "dissipating" the 

e n e r p  that makes for Law School vitalit!. 

and would provide for "a more dense 

interaction" of La~v  School students, 

faculty, staff, and visitors. 

The presentation brought several 

questions: 

Q: Does the plan include more 
classroom space? 

A:Yes, but of a kind tailored to  

contemporary teaching practices. 

Hutchins Hall's large classrooms will 

continue t o  be used for lecture-size 

classes. The new spaces will include 

smaller classrooms and seminar rooms as 

well as an additional moot court room. 

The Law School curriculum now includes 

more offerings than ever before and most 

of these courses are designed for smaller- 

than-lecture size enrollments. In addition, 

the curriculum also fcatures more small- 

qroup seminars in which faculty and 

students bore deeply into an issue. 

Current moot court facilities arc booked 

t o  the limit, and the second moot  court 

room is needed to  accommodate the ever- 

qrowing use of mock trials for teaching as 

well as compctition. 

Q: How will the sequence of 
construction accommodate the 
need to continue to operate at full 
capacity? 

A: The tentative plan is first t o  build the 

Tappan Street ~ i n g  of the right-angled 

building that will complctc the fourth side 

of the Quadrangle, then shift officcs into 

that nelv spacc while the Lcgal Rcscarch 

Building stacks arc removctl and the piana 

constructed. 

Q: What is early thinking on space 
allocations? 

A: The tentative allocations of public 

space (stacks removal eliminates 60,000 

square feet) : 

Classroon~s - 1 1,500 squarc feet 

Faculty offices - 1 1,000 square feet 

Clinical spaces - 10,500 square feet 

Auditorium /conference space - 4, SO0 

squarc feet 

Admissions space - 4,500 squarc fcet 

Library - 1 2,600 squarc fcct 

International Centcr - 3,300 

square fcct 

Student activity spaces - 14,40( 

square feet (study rooms, locl 

areas, lounge/caf6, and other 

facilitics) 

The 1 90,000-square- foot expansion 

\vill provide a net gain of 130,000 squarc 

feet aftcr the removal of the 60,000- 

squarc-foot Legal Rcsearch Building 

library stacks. 

Q: What is the time line for this 
project? 

A: Tentatively, groundbreaking will be 

in 2004 and occupancy in 2008. 

Built ovcr the years 1 924- 32, the Law 

Quadrangle has undcrgonc substantial 

renovation approximately cvcry 30 ycars. 

The Legal Research Building stacks and 

aluminum cladding were added in the 

mid- 1950s, and the Alene and Allan F. 
Smith Library Addition was added 

underground in the early 19SOs. 

"William Cook's vision is complctcd" 

with the current project, Lehman 

explainetl, and Michigan Law School will 

be offcring facilities that are unrivaled in 
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D ouglas S. Kelhaugh, clean of thc 

University of Michigan's A. Alfred 

Taubman Collcgc of Architecturc and 

Urban Planning, is an unabashcd admirer 

of architect Ren7o Piano, \I-ho last 

summcr agrccd to  design the cxpansion 

that \\-ill carry the Law. School n.ell into 

the 2 1 st century 

"The Unij-ersity of Michigan has never 

had an opportunity t o  ~ v o r k  \\-ith an 

architect of this caliber," Kelbaugh said of 

Piano and his Ren7o Piano Building 

Workshop. That's heady cornpan\., \\-hen 

you consider Albert Kahn and Hill 
.4uditorium, Hobbs & Black and the 

Alumni Center, and Quinn-Evans and 

renovations to  the La\\. School's Faculty 

Lounge, Moot Court Room, and Reading 

Room. 

Kelbaugh left no doubt of Piano's 

stature as he elaborated on "Renzo Piano 

and His Work" for thc La\\. School's 

Committee ofVisitors during its fall 

mceting. Piano came to  international 

attention in 1976 with his desiLp for thc 

Pompidcau Centcr, "thc most \.kited 

huilding in Paris," Kclhaugh said. He also 

Ivcnt full circle from the stcel and glass 

futurisrn of thc Pon~pidcau Ccnter to  

using a claphoard finish to  ensurc that the 

Houston Museum fit neatly into it$ 

residential neighborhood. 
Thcrc's also a utilitarian sidc to  Piano, 

reflected in projects like his light rail 

system in Gcnoa. O r  the man-made island 

and mile-long building of the Osaka-Kobi 

airport in Japan, o r  thc cultural center in 

Nc\v Calcdonia that cchoes traditional 

thatched al-chitecturc. 

Other  L1.S. projccts that the Piano 

Workshop has complctcd o r  is \\-orking on 

includc cxpansion of the Chicago Art 

Institute, thc Har\-ard University Art 

~Museums, and the Woodruff Arts Center 

in Atlanta; reno\.ation and expansion of the 

California Academy of Sciences in San 

Francisco; the Nasher Sculpture Center in 

Dallas; the Ne\v York Times Office To\\-er 

in Manhattan; and the Pierpont Morgan 

Library in Neu- York Cit!.. 

In 1998, Piano recei1,ed the Pritzker 

Architecturc P r i ~ e ,  architecture's 

counterpart to  the Nobel Prize. In 1001, 
he became the first architect ever to  

receive the Wexner Pri7e for outstanding 

lifetime achielvement in the arts, conferred 

by thewexner  Center for the Arts in 

Columbus, Ohio. 

Piano is educated as an engineer, not an 

architect, and he has grounded hi111self in 

the idea of what's functional and useful, 

Kclbaugh said. Piano also is deeply 

concerned with how his designs affect 

people who work o r  1h.e within the spaces 

he creates. Peoplc's comfort and 

movement arc as important t o  his 

ar-chitcctural \.ision as the dynamics of 

space and thc pla!. of light. 

"He is lrery sociallv scnsitive," said 

Kelbaugh. "He's a real Rc~~aissancc man." 

Piano toured the La\r School last spring 

bcforc taking on the expansion projcct. 

"He spcnt tn-o days here, 13-alking, talking 

to  people, touching thc stone,'' recalled 

Dean Jeffrey S. Lchman, 'S 1 ,  ~ j -ho  

accompanied the architect 011 much of his 

\.isit. Piano was a\\.ed b\. the vista from thc 

cntry arch at the northcrn side of the La\\. 

Quadranglc along South University. 

Hc  cycd thc lcadcd \~.indo\vs and thc 

colors and shadows of the Reading Room, 

framed in the hard stone and soft curve of 

the entl-v al-ch\\.ay. 

"Gcnius," he said. 
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\\.on a compctition for Rockcfcller Hall at 

Vassar Collcgc, Ivhere the!, cvcntually did 

sis more buildings. They 1tw-c influenced 

bv the partncrs in thcir former firm, ant1 

so was William Cook. Stanford Whitc 

designed. for Cook's cmplo~w- Clarence 

MacKay, a \,cry grand mansion called 

Harbour Hill on Long Island, bet~vern 

1899- 1901. Cook's aesthetic cducation 

was undouhtcdly affectccl by that building, 

\vhich David Garrard Lo~ve described in 

Stanford ll711tc; Seir,)brk (rc\: cd. 1999) as 

"fashioned of the finest pale gray Indiana 

limestone. . . [with] rooms crammed with 

priceless paintings, rare tapestries, and 

fantastic furniture." 

York and Sawyer, following their 

departurc from McKim, Mead, and Whitc, 

won 1 1 of thc 14 competitions they 

entered in thc ncxt few years, when the 

usual ratc was onc in four. Aftcr five years 

they had S 5 million worth of work, morc 

than their former firm. Evm so, Sa~r~ycr 

\rrould recall later (in Edrrrard PalmerYork: 

Personal Rcm~n~scenccr ty~ M t  Frjcnd and 

Partner Ph~lip Sarr;r.er and a R1o~qraph1cal 

Sketch l y r  Royal Cortlrsoz 9 [I95 11) that York 

carricd little cash and had to horro\v a 

By Margaret A. Leary 

w illiam W. Cook first \vorked with 

the architectural firm of Edward 

York and Philip Sanyer in 191 1, when he 

contracted with them to build his New 

York town house at 14 East Seventy-first 

Street. He then used them for his first gift 

to  Michigan, the Martha Cook Building 

(named in honor of his mother), and 

continued to work with them on 

subsequent Michigan projects. Cook also 

used the same interior finishing specialists, 

the Harden Company, also based in Ne\r, 

York City. 

Ilene H. Forsythe's book, The U ~ e r  of 
Art: A.ledieva1 il4etaphor in the Michigan Law 

Quadrangle (1 993), includes many 

examples of the dialectical process that 

created the Law Quadrangle - 
quartcr from Sawyer to pay for lunch. 

The samc book describes the working 

relationship b c t w c n  the two men. York 

was the "thoughtfully directed energy 

bchind" the partnership \reho nurtured 

clients and developed the ovcrall stratcgy 

for thc firm's future. Hc was "innatcly 

philosophical and serene," a "rationalizing, 

constructive architcct." According to 

Sawyer, York did his work almost invisibly, 

"eot his stuff drawn by othcrs, let thc 

determining the site, siting the individual 

buildings, selecting the type of stone - 

and quotes Cook's description toYork of 

this process as "Going over the designs 

together, you furnishing thc art and I the 

philosophy." 

York and Sawyer met as associates at 

the preeminent NewYork City firm of 

McKim, Mead, and Whitc, where they 

worked together from 1 89 1 - 1 898. They 

left to form their own firm when thcv 
contracts, huilt it satisfactorily without 
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noisc, \vorking so intangibly that no one 

c\*cr caught him at it.llAntl, Sa\vyer 

continuctl, his "scope wras unlimitctl. He 

ncvcr lost patience with any client, no 

n~at tcr  how' foolish his suggestions, and 

\\,hen I once complained bittcrly of a 

Builtling Committce ~ r h o  woultl not allow 

mc to tlo the thing \\.hich secmcd so 

ol,\~iously thc hcst to  me, he said, 'But 

San.yer, think of all the fool things that our  

clicnts have prcvcnted you from doing.' " 
Sa\vyer, in his own words, "\\.as a 

draftsman. I \vould have confined myself 

to dra\ving, sketching, and painting, if I 
could have afforded it. I had compromised 

on architecture as the next best thing, and 

my interest was in rounding out the 

building on paper to  thc last detail. What - - -  

happened to  the drawing afterward didn't 

much matter to  me." 

The firm developed specializations in 

college buildings, banks, and hospitals. 

York and Salvyer designed about 50 banks, 

including the Franklin Savings Bank at 8th 

Avenuc and 42nd Street, and the Bo\very 

Savings and Fcderal Reservc banks in Ne\v 

York City. Among their hospitals \vas 

Triplcr Army Hospital in Honolulu. Thcy 

did a score of privatc rcsidcnccs, including 

a 26-room apartment for Mrs. 1V.K. 

Vandcrbilt in 1927. They also did office 

buildings in Montreal and Toronto, and the 

U.S. Steel Sphcre at the 1939 World's Fair 

in New York. 

One  measure of the extent and quality 

of York and Sa\\.yer's work is their 67 
cntrics, as of May 7,  2002, in the Avery 

Index t o  Architectural Periodicals. A 

mcasurc of the historical influence of thc 

firm is that cntrics begin in 1905, and 

rstcncl to  the March 2002 issuc of 

.lrchlrecrural Digcst, ~vhich dctails the 

restoration of "one of the grcat, grand 

apartments in Manhattan, a scldom-secn, 

heauti full y prcscrvcd timc capsule," the 

very maisonette originall? built for Mrs. 

Vandcrhilt. An article in the June 2000 

issuc of Interlor5 tlcscribes the restoration 

of thc 1 92 3 Bowery Salrings Rank. 

York ivas the lead architect on thc 

Michigan project until he died in 

Dcccmhcr 192s. Thus, he pcrsonally 

crcated the style of the Lawyers Club 

builtlings and \vorkcd estensively on the 

concepts for the Legal Rewarch Building. 

Cook announced, in early 1929, his 

intent to  gi\.e that building to  the Law 

School.Yorkls role in the design and detail 

of the buildings \vas critical to  a dialectical 

process in making the Law Quadrangle. 

For example, he educated Cook about the 

comparati1.e qualities of various stones and 

the rationale for using Gothic-style 

architecture. 

After York's death, 

Sawyer became equally 

influential, and Cook 

accepted his suggestions 

about the higher 

foundation and towers 

for the Legal Research 

Building. The tlvo men 

seem to  have developed 
d 3 \ r.7 4 a close relationship; 

Sa\\,vcr was one of three 

\vitncsses to  sign the 

final version of Cook's 

will on AuLpst 8. 1929. 
F7 . 

Cook's death in June 

1930 touched off a tlvo- j 93; wq --p - -.- . . -- % - >.rr - . . .:. a ,  

. -  . L Z l  1 

year contest over his - 
\\.ill, and the University 

did not receive proceeds 

from the estate until the 

fall of 1 9 3 2. Hutchins 

Hall was c o n ~ ~ l c t c d  in 1934 and is less 

dctailcd and ornatc than any of the earlier 

buildings, probably because of the 

Depression, the some\\rhat smaller estate 

after the will contest, the drop in thc 

value of stocks, and Cook's absencc from 

the last stages of planning. 
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I f Bruno Simma knew on that Friday that 

he \~,ould be elected a judge on the 

European Court of Justice the following 

Monday (see story on page 35), he didn't 

let on. 

Yet as he posed questions opening the 

third joint symposium of the Law School 

and the European Journal of lnternational 

Lai~., he foreshadowed some of the 

questions he mav face during his nine-year 

term on the court - questions that, 

indeed, the world and international law 

practitioners and scholars will face for 
\ 

I some time to come. 

" 'A War Against Terrorism': What Role 

for International La\v?" was the title of the 

two-day joint symposium held at the Law 
1 

School in October. Begun three years ago 

and alternatelv held at the Lan- School and 

in Europe, the annual symposia bring 

together U.S. and European thinkers to 

contrast, compare, and perhaps synthesize 

1-ieuvs. Last fall's gathering took on special 

meaning because it came barely a year 

after the September 1 1, 200 terrorist 

attacks on the World Trade Center and the 

Pentagon, and dealt with still unanswered 

questions arising from those tragedies. 

"We all agree that 9 /  1 1 shattered 

certainties and certain complaccncies," 

began Simma, an Affiliated O\-erseas 

Faculty member at the Law School. Simma 

opened the conference by posing questions 

like these: 

Does the Geneva Convention protect 

terrorists, or  "do new developments 
need new. la\\-?" 
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Will the web of the human rights 

regime be strong enough to contain 

anti-terrorist moves? 

If preemptive force is allo~vable, is the 

UN Charter obsolete in its requirement 

that force be used only for self-defense? 

For two days, leading legal thinkers 

from both sides of the Atlantic pondered 

these and other issues. Sometimes they 

looked back to traditional, post-World 

War I1 guidelines, like the UN Charter. At 

other times they looked to the purely 

practical, like "Can you strike back when 

you kno~v the missile has been launched, 

or do you have to wait for it to hit you?" 

The conference was organized around five 

sessions: 

International Humanitarian Lalv: 

Should It Protect Terrorists? 

Human Rights: The Substantive and 

Institutional Implications of the War 

Against Terrorism. 

Pushing the Margins of International 

Law: Sanctions, Asset-Freezing, Judicial 

Cooperation, and other Means of 

Combating Terrorism. 

Terrorism and the Legality of 

Preemptive Force. 

What Courts Should Try Persons 

Accused of Terrorism? 

Despite \\-ide differences of opinion on 

the rolc and po\jVer of international la\\. in 

combating terrorism, participants left no 

doubt that anti-terrorism efforts have been 

unalterably changed by the immcnsit\r of 

the U.S. response to thc loss of livcs 

and property that it suffered on 

September 1 1 ,  2001. As panelist Joan 

Fitzpatrick of the Uni~crsity of 

Washington Sc11001 of Law put it: Since 

October 200 1 there has been a "re- 

conceptualization" of anti-terrorism. It is 

no longer crime control. It's a war. 

Many panelists strugled to define a 

terrorist. One noted that yesterday's 

terrorists, likc former South African 

Prcsident Nelson Mandcla, may be drivcn 

by political goals and perhaps later 

bccomc respected Icaders. Others 

11,ondered: Can human rights Ian. and due 

process safeguards he maintained in the 

no-holds-barred kind of war the fight 

against terrorism scems to demand? Are 

captured terrorists prisoners of war? Is 

most anti-terror effort in the realm of 

asset-freezing and similar non-military 

moves, and, if  so, what does that mean for 

questions regarding the use of military 

force? 



With the question of a U.S. strike 

against Iraq hanging like a ghost in the 

n.ings, the panel onTcrrorism and the 

Legalit\. of Preemptive Forcc generated 
thc most heated dehatc - and drc\\. thc 

largcst audicncc. 

To panelist Michael Bothe, profcssor of 

puhlic and international la\\. at the Johann 

iliolfgang Goethc Uni\rcrsit!r in Frankfurt, 

the UN Charter is \\.here dcbatc must 

start, and the Chartcr offers only three 

csceptions to  its prol~ibition on the use of 

forcc: sclf defense; Sccurity Council 

authori7ation; and intcr\.ention I,? 
invitation. The "classical formula" for 

allowing preemptive self-dcfcnsc is when 

there is no choicc of means and no chance 

for dclihcration, he saicl. 

Rut Rothe n.as a minority of one on the 

panel. Formcr Statc Department ad\,isor 

Abraham D. Sofaer, a professor and 

George P. Shult7 Distinguished Scholar 

and Scnioi- Fellow at the Hoovcr 

Institution, countered: "\Ve can't dcfend 

oursclvcs \vith passive mcasurcs, so ~ v c  

turn to preemption. Prceniption is the 

hcst form of sclf dcfcnsc." The UN 
Chartcr is "clcarl!. aml,iguous" on the 

ISSUC, and docs not forhid the usc of 

1"-ccmptivc force, Sofael- said. 

Commentators Orcn Gross of the 

Ilnivcrsit\~ of Minnesota School of La\\. 

lnd Professor Rohcrt Ho\\.sc of thc U-M 

I a\v School agrcccl that terrorist tactics 

hangc the equation. "Lct's not take thc 

'jccurity Council out of the picturc," 

l(l~.ised Gross, \\rho formerly taught at Tcl 

\viv Uni~.crsit\.. If thei-c's not enough timc 

to get Sccuritv Council appro\,al, act first 

and thcn go back ant1 qcck approval, he 

advised. 

Atfdcd Ho\\.se: "Interpretation in 

international law generallv remains 

clccentrali;.cd in the sensc that 

international la\\. is and \\-ill remain a law 

of nations [that] is interpreted as much b!. 

generals and men of state as by professors 

and judges.)' 

"If vou have an 800-pound gorilla, honr 

can vou ha1.e a meaningful discussion 

about the use of force?" Ho\\-se asked. 

hqcasures of strict scrutinl. and necessit\. 

should bc applied to  the interpretation of 

the UN Chartcr, he advised. 

h4ainll; commented .4.\i'. Brian 

Simpson, the Charles F. and Edith J. CI!-ne 

Professor of Lan; "terrorism is fought I,v 

good intelligence and good policc nrork, 

not hv la\\-." La\\. can ensure "that you 

don't ruhhish vour 0n.n decent culture." 

"I concede that 1 . o ~  \\-ill all\-avs s e t  

people going hc\-ond the la\!- in thcse 

situations," Simpson added. ''.dl1 the la\\- 

can do  is cscrcisc restraint." 

And "\\hat's going t o  happen to  the 

LInitcd Nations in all this?" he asked. "It's 

all \\.c'\.c got." 

Othcr conference panelists and 

commentators included: 
From the La\\, School, ,i\ssistant 

Profcssor Michael S. Barr and 

Richard D. Friedman, the Ralph M! 
.4igler Professor of La\\: 

Karima Bennoune, '94, assistant 

professor at Rutgers School of La\\.. 

Giintller Handl, Ehcrhard P. 

Dcutsch Prol'cssor of Public 

International La~v. Tulanc Universit\. 

La\v School, and a visiting professor at 

the U-M Lav- School. 

Florian Hof'fman, doctoral student, 

European Unil-ersity Institute, 

Florence. Italv. 

Jan Klabber, professor of la\\; 

Uni\-ersit!. of Helsinki, and deputy 

director, Erik Castrhn Institute of 
International La\\- and Human Rights. 

Fr6d6ric Megret, research associate, 

European Uni\.ersitv Institute. 

Sean D. Murphy, associate professor, 

Georgc Washington University School 

of La\\: 

Gerald Neuman, Herbert  iLrechsler 

Profcssor of Federal Jurisprudence, 

Columbia Universit!. School of La\!.. 

Andreas L. Paulus, assistant 

professor, Ludu-ig-Masimilian- 

University, Munich. 

Ernst Ulrich Petersmann, professor 

of international and Europcan la\\; 

European University Institute, 

Florence. 

Jean-Marc Sorel, professor of Ian; 

Universitv of Paris I .  
DetlcvVagts, Bcmis Professor of La\v, 

Harvard La\\- School. 

Sabine von Schorlemer, professor of 

international la\\. and international 

relations and co-dircctor of thc School 

of International Studies, Teclu~ische 

Univcrsitat, Dresden. 
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T he billable hours system dominates in 

the American law firm scene. Its 

advantages are that it's simple, easily 

tracked, eliminates negotiation over the 

price of legal services, and provides a 

convenient metric for use in evaluating 

associates for pay increases, promotion, 

and partnership. Over the past 40 years 

the system also has become comfortable 

for firm managers and a good tool for 

income prediction. 

But the billable hour system also can 

produce unfortunate effects. As billable 

hour requirements rise, they ma!. 

substitute quantity for quality and crowd 

out other worthwhile pursuits, such as pro 

hono work. Whlle even its critics don't 

expect it to be scrapped, they'd like to see 

it become more flexible and co-exist with 

other billing methods. 

With that goal in mind, then-American 

Bar Association President Robert E. 
Hirshon, '73, appointed the Commission 

on Billable Hours to study the system and 

make recommendations to alleviate its 

shortcomings. Co-chaired by Jeffrey Liss, '75, 

chief operating officer for Piper Rudnick 

LLP, and Anastasia Kelly, senior vice 

 resident and general counsel for Sears, 

Roebuck and Company, the commission 

issued its 60-page report plus appendix 

last summer after one and one-half years 

of work. The next phase is to spread the 

word about the commission's findings and 

recommendations, a phase that Liss kicked 

off last fall when he addressed a standing 

room only audience in the Lawyers Club 

Lounge. Liss was a visiting adjunct 

professor at the Law School during the fall 

term. 

Many la\vyers are required to bill 2,000 
or more hours a year, Liss esplained. 

Adding the ABA-recommended 3-5 

percent of work time for pro bono work 

( 100 hours), 75 hours for training and 

mentoring, 75 hours for client 

development, 100 hours for service to the 

firm, and 375 hours of "dead" time like 

lunch and errands, brings the total to 

2,800 hours per year. Subtract four weeks 

for holidays and vacation, and another 

week for personal time off or illness. That 

leaves 47 workweeks of 5 days each. That's 

1 1.5 hours per day to make the 2,000 

billable hours goal. Add an hour commute 

each \tray and you get a 13.5-hour day. 

Give yourself 8 hours' sleep, and you've 

qot 2.5 hours left each day "to live a 

balanced life." 

"Something on this list has to give, or 

maybe a lot of things have to give, if a 

lawyer is going to have some semblance of 

a balanced life," Liss said. "The impact of 

this is why Bob Hirshon appointed the 

commission ." 
"It has become increasingly clear that 

many of the legal profession's 

contemporary woes intersect at the 

billable hour," Hjrshon said in the report's 

Preface. "The 1960s marked the coming of 

age of the billable hour - an cconomic 

model that was created to address 

antitrust concerns with bar association fcc 

schedules, to provide lawyers with a 

better handle on their own producti\ity 

and, more urgently, to address clients' 

demands for more information about the 

legal fees charged. 

"Today, unintended consequences of th( 

billable hours model have permeated the 

profession. A recent study by the ARA 
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,lln\vs that many young attorneys are Crcating a "value disconnect" between 

I~,a\.ing thc profession tluc to a lack of the value of legal service and its cost. 

I)alancc in their livcs. Thc unending drive Pcnali~ing efficiency. 

tor l~illablc hours has harl a ncgativc cffcct Driving a \\.edge of mistrust between 

not onlv on family and pcrsonal the client and the lalvyer. 

rclationships, but on the puhlic scr\.icc Chilling la\r.yer/client communications 

r-olc that la\vycrs traditionall! have played because thc client knows every 

~n socicty. Thc elimination of discretionary convcrqation "turns on the meter." 1 \e/ol!~ C . h 7 1 - ~ T C , .  

tirnc has taken a toll on pro bono \vor-k and Thc commission recommends changes ' 
our profession's ability to he involved in like using fixed fees for a specific matter, a 

our communities. At the same time, 

profcssional de\.clopment, workplace 

portfolio, or  each stage of a case; "value 

billing" that depends on results; o r  a 
What is a 'women's issue?' 

stimulation, mcntoring, and la\~.ycr/clicnt hybrid approach like a discount \vith a 
elody C. Barnes. '89. chief counsel 

relationships haw all suffered as a result of result-bascd kicker, o r  other "alternative t o  U.S. Senator Edward Kennedy 
billal>le hour pressures." pricing mcthods." The report lays out of Massachusetts. speaking at the Law 

U.S. Supremc Court Associate Justice numerous such methods. Firms also could School a few days before last 

Stephen G. Brever supported the adopt more reasonable billable hour November's elections. encouraged 
1 I I 

commission's investigation and \\rote the requirements or  offer "model citizenship" women t o  vote and t o  work t o  show 
that issues like bankruptcy reform are 

Forc\vord to its report. and "pro bono" bonuses for attorneys \vho 
"women's issues," too. 

"Thc villain of thc piece is what some contribute to the firm through excellence "What is a women's issue)" she 
call the 'treadmill' - thc continuous push in non-billable \\,ark. The commission's 

to increase hillablc hours," wrote Breyer. report contains profiles of firms that use 

"As one lawver has ~ u t  it. the ~rofession's thcse methods. 
1 ' 1  

ohsession with hillable hours is like In addition, Liss said, la\\- professors can 

'drinking water from a firc hose,' and the studv and develop plans and analyses of 

rcsult is that many la~\~yers  are starting to these alternative systems and examine 

tlrown. How can a practitioner undertake h o ~ v  they 11.orked \\.ell in the past. .And 

asked."Part of the problem is how you 
define what a women's issue is." 

Take bankruptcy. for example. It's 
seldom thought of as a women's issue, 
she said. yet more than half of the 1.6 
million bankruprcies filed in the United 
States each year are filed by women. 
Some reform proposals may increase 

pro 17ono work, cngagc in la\\- reform students can niake the issue "a market this share by lowering the priority 

cfforts, e w n  attend har association factor" by querying potential employers given to  seeing alimony and child 

meetings, i f  that lan.yer also must produce about hillahle hour requirements, how ym 

7,100 or  morc hillahlc hours cach vcar, bono hours count to\vard that total, how 

$a\, 65 or  70 hours in thC office each much formal training time and mentoring 

week. Tlic ansivcr is that most cannot, and is available, and how many hours associates 

support as payments equal in 
importance to  those demanded from 
other creditors. 

Barnes also emphasized the 
important role that judicial 

for this, both the profcssion and the \\.ere reporting \\.hen thev made partner. 
I 

appointments play in U.S. I~fe. "If you 

community suffer." "I don't nican for these to he accusator!- 1 care about the issues, then you have t o  

Liss describccl "the corrosive impact on questions," Liss said. "I mean thcse as 
I care about the federal judtctar-y." she 

tlic profession causcd by an ovcrcmphasis 

on billablc hours" that thc coniniission 

found: 

Crowding out other \aluahlc 

profcssional actiirity n.ith too man\, 

hillahlc hours. 

Discouraging pro hono and mcntoring 

\vork. 

in formation-seeking questions." said. 
Barnes' talk was sponsored by the 

"Our commission is not looking to bash 
Women Law Students Association and 

thc billable hours system," hc explained. 1 the Law Schoo19s Office of Public 
"\?re rccoLpize that it has its place. The Service. 

idea is to break the logjam, [perhaps to] 

tno\.c 2 5-35 percent of a firm's inventorv I 

off the clock. If nrc can do that, the impact ; 
on our profession could he positive and 

profound ." I 
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C hris Timura's easy smile belied the "While it was an intensc \\reek for 
seriousness of his clav's schedule: job students, thcr \rere happy that they didn't 

inter\-ie~vs that could decide what the have to  concentrate on interviewing and 
third-year law student will be doing after their classcs at the same time," Guindi 
he graduates this May. explained. "Alumni who came back to  

Timura and hundreds of other law intervien. were happy that their success at 
students flocked to  an off-campus hotel in 

late August for the job interviews that 

traditionally have been squeezed between 
classes in a packed room on the second 

floor of Hutchins Hall. More than 600 

potential employers participated in the 

early interview- week. (Later in the fall, 

other employers also came to  the Law 

School to  do  interviews.) 

"It's a lot more relaxed," reported 

Timura, who also has intcrvic\vcd in the 

well-known "Room 200" of Hutchins Hall. 

There's no rushing from class t o  an 

inter\ie\v, then rushing back to  class, he 

explained. You can concentrate better on 

what you're doing. 

Students are more "focused," explained 

Susan Guindi, '90, assistant dean of career 

services. Guindi and hcr staff organi~cd 

the early intcrview~ week as a trial run, 

and reported that initial signs indicated it 

\\.as successful and popular with both 

studcnts and intcniewcrs.  Guindi said she 

expects the early intcrvicw week to  

become a regular feature of the Law 

School schedule, as it has at many other 

U.S. la\v schools. 

recruiting was not dependent on ~vhether  

their scheduled date \\.as early o r  late in 

the recruiting season, although a fc\v 

noted that they missed being on campus." 

The Office of Career Sei-1,iccs providcd 

a break space and lunch for employers, 

giving them a chance to  gather together, 

relax and visit with fcllow graduates who 

also urere intervie\ving, and offer their 

perspective on thc earl11 interview week 

for Career Serviccs staff members. 

Career Services used somc 100 rooms 

at Ann Arl~or's Holiday Inn North for the 

interviews. Retwcen intcrvic~vs, stuclcnts 

qathcrecl around tahlcs sct up in a 

ballroom and cnjoyctl rcfrcshmcnts 

p r o ~ ~ i d c d  by thc Law1 School ancl various 

law firms. Other 1a.w firms sponsored 
hospitality rooms. 

In a room adjoining the ballroom, the 

Law School's Information Technology 

Scrvices act up computcrs so that law 

studcnts could do  rcscarch on law firms 

and check their e-mail between 

intervie\vs. 
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'Breathtaking' freedom comes after 
17 years, 3 months, 5 days 

A ftcr I7 !,cars, 3 months, ant1 5 days in 

prison for a crime he did not 

commit, Eddie Joe Lloytl \Ic.on his freedom 

on August 26 - thc first person in 

Michigan t o  get his conviction reverscd 

hecausc of advanccs in DNA testing. 

It's "brcathtaking" to  be free, thc 

54-war-old Dctroiter told a Lan. School 

class during a visit here early in the fall 

term. "I feel like my family's been 

exonerated, too." 

Lloyd and his Michigan-based attorncy, 

Saul Green, '72, outlined Lloyd's case for 

la\v students in the seminar on Innocent 

Defcndants taught by Professors Phoebe 

Ell~\vorth, the Kirkland & Ellis Professor 

of La\\; and Samuel R. Gross, the Thomas 

G. and Mabel Long Professor of Law. 

Green, a senior partner 11,ith Miller, 

Canfield, Paddock and Stone PLC in 

Dctroit (and chair of the firm's nc\v 

Corporate Crime Group; see page 55),  is 

a formcr U.S. attorncy for the Eastern 

District of Michigan. He studied under 

Gross at the La\\. School. 

The Lloyd casc b e p n  in 1984, \\.lien a 

16-year-old Dctroit high school junior was 

ahductctl, raped, and strangled. Llovd 

confessed to  the crime and was sentenced 
to life in prison without parole. He \\.as in 

a ps~rchiatric hospital and on medication 

\\.hen he made the confession, according 

to his attornc1.s. 

Today he s a y  his confession \\.as falsc 

and designed "to smoke out the real killer." 

"Fortunately, Michigan is onc of 10 

statcs without the death pcnaltv," Llovd 

told the Law School class. "If it ~veren ' t ,  I 
wouldn't be here talking to you." 

Lloyd's long road back to  freedom 

began sewn wars  ago, 

\vhen the Innocence 

Project, jvhich uses DNA 

evidcnce to  pro1.e n-rongly 

con~.icted people's 

innocence, began working 

on his casc. Innocence 

Project Director Barry 

Scheck founded the 

organization in 1992 at the 

Benjamin N. Cardozo 

School of Law in Ne\v 

York. The project has been 

involved in most of the 

more than 100 recent 

cases that have used ne\v 

DNA testing capabilities 

to  \\.in reversals of 

people's con\.ictions. 

Llovd sa\v Scheck onThe  Phil Donahue 

Shon; contacted him, and convinced 

Scheck to  take his casc. Green joined the 

case last year after Scheck asked Gross to  

recommend a Detroit-based attorne! to  

join Lloyd's legal team. 

Green told the seminar students that he 

had misgivings ahout Llovd's defense - 

his second la\\-yer had onlv eight days to  

prepare after his first la~vyer died suddenly 

- as \\-ell as about tactics the police used 

to  get the confession that Lloyd says \\.as 

false. 

"I think a properlv prepared, properly 

moti~.atcd dcknse counsel could ha\-e 

raised manv inconsistencies," Green said. 

And "of the 1 10 [prisoners] w.ho hare been 

csoncratcd, ahout one-third of them gave 

confessions, so I'd s u p s t  we 11a1.c to  look 

at the interrogation practices." 

The former U.S. attorney also praised 

Wayne County Prosecutor Michael 

D u g a n  and Detroit Police Chief Jerry 

Oli~rer for joining in the request t o  

overturn Lloyd's conviction. 

"You'll be on  both sides of legal cases," 

Green explained. "The legal svstem is 

operated by human beings, and \\.e make 

mistakes. When nenr evidence shows that a 

conviction ~ o u  fought t o  get should be  

o\.erturncd, don't he defensive. Be open- 

minded. Be open t o  the continuing search 

for truth." 
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The path to government 

F or Mas Stier, "I don't be1ie1.e there is 

any better place to go as a la~vyer than 

the government." 

Stier now devotes full time to helping 

others come to the same conclusion. He 

has \vorkcd for a large law firm and all 

three branches of the federal government, 

and now heads the Washington-based 

Partnership for Public Service, a nonprofit 

agency dedicated to  increasing the number 

of la\vvers who enter government careers. 

Studies have shown that people in 

government service and public service say 

they are more satisfied in their work, said 

Stier, the first of three speakers in the La\\. 

School's Inspiring Paths series last fall. 

But, he continued, government agencies 

advertise and recruit less than private 

firms, so it's harder to find the 

qovernment openings. And government 

agencies make hiring decisions more 

slo\vly than private firms. Government pay 

scales also are lower than in private firms, 

but wage levels rise quickly and provide a 

comfortable livelihood. 

Stier, a graduate of Yale College and 

Stanford Law School, served on the staff 

of U. S. Congressman Jim Leach, and 

clerked for Chief Judge James Oakes of 

the U.S. Court ofAppeals for the Second 

Circuit and for Justice David Soutcr of the 

U.S. Supreme Court. He also has been 

special litigation counsel to Assistant 

Attorney General Anne Bingaman at the 

U.S. Justice Department, and deputy 

qeneral counsel for litigation at the U.S. 

Department of Housing and Urban 

Development. In addition, he has worked 

with the law firm ofWilliams 8t Connolly, 

\\.here he specialized in white-collar 

defense. 

Hc offered five tips for finding and 

landing the job you want: 

Break the rulcs. Don't Ict usual job- 

hunting practices limit vour chanccs. 

Sticr lanclc(1 his job with the U.S. 

Justice Department aftcr sentling a 

bouquet of balloons \\,it11 thc mcssagc 

"Call Mc" to the official \vho had 

interviewed him. 

"Don't take the casy path or thc path of 

least resistance. It is worth putting in 

the timc and the encrgy to find out 

\\-hat's out therc ." 
"Persistence pays off." Oncc, bctu.een 

jobs, he did 60 intervic\\,s in about 

three \vecks before making the contact 

that led to his current position. 

"Kno\\. your propensities and 

compensate for them." For esamplc, if 

YOU know you'rc reluctant to make that 

second telephone call, force yourself to 

make it. 

"Makc sure you do what is right for you 

now. Find the job you'll bc happy with 

now." Following your intercsts and 

finding a good fit at the outsct "\\.ill 

maximize your opportunities." 

In a new feature this year, the Inspiring 

Paths speaker also acts as "mentor for a 

day" during his Law School visit, meeting 

privately with students to explore their 

questions regarding public scrvicc, pro 

bono work, and similar opportunities. 

Stier's post-talk appointment slots all vrcrc 

fillcd, and students reported that thcy 

found their timc with him enjoyable ant1 

"extremely uscful." 

The Inspiring Paths scrics is sponsored 
by the Office of Public Servicc and the 

Office of Career Services. Last fall's scrics 

also included talks by: 

Barbara Cohen, '90, former gcneral 

counscl for The Villagc Voice. 

Bonnie Tcnncricllo, '97, a Skacldcn 

Fellowship winner who worketl wit11 

migrant workers in Michigan before 

taking her current po~ition with the 

National Voting Rights Institute in 

Boston. 
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Indian law offers variety, 
change, challenge 

c Nativc Amcrican Law Students T"A ssociation's Fedcral Indian Law 

Lunch Series of lectures demonstrated the 

challengcs and varicty that accompanies 

practice in thc Indian law arca. Spcakcrs 

discussed work ranging from tlic defcnse 

of "\\m-riors" to  issues of taxation, 

sovereignty, and jurisdiction. 

Although Indian law is a spccial niche of 

Icgal practice, it does not exist in a 

vacuum, Samuel R. Gross, theThomas G. 

ant1 Mabcl Long Professor of Law, 

esplained in his talk that opcned the series 

in October. Gross worked with thc 

W ~ u n d e d  Knee Lcgal Defcnse/Offcnse 

Committee as part of the nct\\,ork of 

lawvcrs \vho defended American Indian 

Movcmcnt leadcrs facing chargcs 

stcmming from their 71 -day takcover of a 

trading post at Woundcd Knee on the Pinc 

Ridge Reservation in South Dakota in 

1973. Gross lvorked on tlic case ofVernon 

Bcllecourt, which ended in a disn~issal of 

chargcs. 

The takeovcr at Wounded Knee \\-as 

onc of scveral high profile .4merican 

Indian protests at thc time. Others 

includccl a sit-in at the Bureau of Inclian 

Affairs in Washington, D. C., and 

occupation of Alcatraz Island in San 

Francisco Ba!.. Cases from these incidents 

floodcd into the courts - all of the 

hundreds of Wounded Knee cases were 

movcd out of South Dakota - and 

already c l o g e d  dockets were further 

burclencd as cases from the earlicr Attica 

Prison uprising in Ne\vYork State came 

into the legal system. 

Not all Indian la\\- cases are this high 

profile, hou-ever. For Colette Routel, '01, 
an associate at Faegre & Benson in 

Minneapolis, being an Indian la\\. 

generalist means working on a challenging 

varietv of cases. O n e  of two Indian la\\- 

generalists in her 250-la\vyer firm, Route1 
L 

has a casc before the South Dakota Court 

of Appeals to  determine if the state's 

authority t o  tax gasoline extends onto the 

Pine Ridge Reservation. ,As a measure of 

the variety of her practice, she also has 

been asked t o  develop an ordinance t o  bar 

pit bulls from a reservation. 

In another case, she \van a Minnesota 

Appeals Court dccision forbidding a state 

court to  subpoena a tribal leader. 

Generally, slic explained, Indian trihal 

lcaders are \I-illing to protide the 

information o r  documents that statc 

authorities scck, but \\-ill resist a subpoena 

to  appear. Tlicir position is that tlie tribe is 

sovereign on its reser\.ation, and its 

leadcrs cannot he conipcllcd by another 

jurisdiction. In other ar-cas of Indian la\\; 

shc addcd, trihes are establishing po\vcr 

utilitics and looking into gaming via thc 

Intcrnct. 

How to gauge pro bono 
I 

1 commitment? 
I 

Pvr-e,  you need to be an intelli?ent 
\ + consumer when choosiny what law 

firm to wort. for. 

But how? 
If doing pro !lgno work is important to I 

you, P,obert Precht, assistant dean br 

public service, and Joel D. Kellman,'67. I 

of Dyltema Gos~et t  in Bloomfield Hills. 

have three questions you rhould ask: 
Does the firm have a coor-dinaror of 
pro bonn work? If so. is the 
coordinator a f ~ ~ l l  partner, a parale~al. 
or- an associate! The higher the rank 
of the coordinator, the deeper the ! 
firm's probable commitment to  pro 

,hone work. I 

What is the depth of partners' 
involvement in the firm's pro b n n  
work? Here again, the amount of 
partner involvement is a good I 

indicator of the firm's commitment. 
How many billable hocrr-s are you 
expected to produce. and how many 

I pro "wno hours can count toward this 
tot3 I ? 

These questions emerged as Precht 
2nd Kellman debated law firms' pro  I-lqn,? 

involvement duriny a pr-o~r;lm in 
October. Kellman, p ~ s t  president o' 
Detroit's Lezal Aid and Defender 
Association and also active with 
Community Lezal Services of Detroit. 
won the John Cummisltey Pro Bono 
Award in 7,000 for his commitment to 
pro b1)/70 involvement. 

Such work ilsualiv does not need to 
be within the firm's reyul~t- fields of 
practice. he explained. In most cnses, lie 1 said. firms place very few restrictions on 

, the type of pro hono work their lawvet-s 

I do. Probably the most common 
restriction is that 3 1?r0 ,$or70 caSe rnav 1 not be broupht a,yninst 2 firm's client of- 
a client in the field in which tlie firm 

1 does a ereat deal of representation For 
example, if many of a firm's clients nr-e 
banks, tlie firm would he t~nlil/elv to 

; approve 3 prr ,  /?or10 c x e  even on hehnlf 
1 of a non-client bank. 
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L earning how to find your way through 

the halls of Hutchins, Legal Research, 

and the Law Library may seem to be the 

major benefit of new student orientation. 

But learning to listen like a lawyer also 

begins here, as seasoned professional 

educators share with newcomers the 

wealth of their experience. 

For example, when four professors 

formed a panel and discussed classroom 

expectations, the message was clear: 

students should participate freely, 

celebrate and strive to  understand their 

differences, and learn from each other as 

well as from professors. 

Professors want "active engagement" 

from students, according to Associate 

Dean for Academic Affairs Evan 

Caminker. Speak up in class and 

"recoLpize that public speaking is an 

important part of being a lawyer." 

Surc, classes can he large, especially at 

the beginning, acknowledged Professor 

Sherman J. Clark. "We try to  hear you, 

but you've got to  go for it. Get in there 

and play." 

Said Rebccca S. Eisenberg, thc Robert 

and Barbara Luciano Professor of Law, 

"Wc live in a very divcrsc society and 

we just don't see cyc to  eye on a variety 

of issues that gct framed into legal 

issues. . . .Your diversity can be a very 

enriching part of your Law School 

cxperience." 

Christina R. Whitman, '74, the Francis 

A. Allen Collegiate Professor of Law, 

noted that "you need to know thc other 

side's best argument. You will be  

required to arguc positions you do not 

agree with ." 
"We look at you as people \\.ho \rrill bc 

representing clients in just a fe\v years," 

added Whitman, a former associate dean 

and one of the first lvomen to join the 

Law School faculty. "We are not just 

educating you. We are also initiating you 

into a profession." 

Dean Jeffrey S. Lehman, '81, in his 

welcome remarks to new students 

similarly stressed the intellectual rigor and 

hardheadcd rationality that are integral to 

a successful legal career. "By coming hcre, 

you have chosen to givc up an unexamined 

and unreflective life," he told the new 

students. 

He also noted: 

"The first thing you're supposed to 

lcarn is that the la\v is not just a set of 

rules. . . . Law is the po\xrcr to draft 

norms, interpret norms, and enforce 

norms." 

"Lawyers arc incscapably autonomous 

moral agents. A good la~vycr is a lawyer 

\vho encouragcs clients to stcp outside 

themselvcs." 

"Your mission as a studcnt is to engagc 

your professors the samc way you will 

engage judges [\\.hen you arc la~vyers]." 

On classmates: "Gct to kno~v thcm. 

They arc smart, incredibly smart. Thcy 

are here becausc they are somc of the 

smartest pcoplc you ever will mcet." 

"You will be amazed hy how really 

divcrsc a group you arc." 
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Olin lecturer: Legal nature shapes A glimmer of light 

investment nurture 

T lie origins of a legal system, as well as 

its enforcement can affect 

development, investmcnt, and the 

protection of investmcnt, according to the 

Harvard University economist who 

delivered the John M.  Olin Lecture in Law 

and Economics at the Law School earl\- in 

the fall term. 

Andrei Shleifer explained to his 

standing room only audience that "there is 

a very intimate relationship between 

investor protection, legal origin, and 

financial de\relopment." Generally, 

common law-based svstems are more 

supportive of financial dc\~elopment than 

civil law-based systems. And among ci\.il 

law-based systems, the French legal 

system in practice is among the least 

supportivc of investment and 

development. 

Schleifer's research has produced three 

tentative findings: 

1. Investor protection is an important 

determinant of financial dc\.elopment. 

2 .  The quality of investor protection is 

intimately related to the origin of 

commercial laws, and common la\\.- 

based countries arc bettcr than civil 

law-based countries at protecting 

in\,estors. 

3. Enforcement of the law is a key factor. 

Legal systems that 

require more steps to 

start a business are less 

hospitable to de\~elopme~ 

than thosc that cxpeditc 

business startups, 

Schleifer said. In othcr 

words, high-rcgulation 

systcms and high-inter1,cntion legal 

systcms impede financial dc\.elopment 

more than  lo\^.-regulation, low.- 

intervention svstems. 

"Often, even when you see failures, the 

optimal response is not to do an!-thing." 

In the question period follo\ving his 

talk, Shleifer elaborated on how the 

wealth of a country also can affect the 

speed of its changes to accommodate 

financial development. "There is much 

more legal evolution in rich countries than 

in developing countries," he explained. 

Shleifer's lecture was sponsored by the 

John M. Olin Center for Law and 

Economics, which is located at the Law 

School and headed by Professor Omri 

Ben-Shahar. The Center also sponsors a 

series of La\\ and Economics workshops 

during each term, and supports several 

fellon-s each academic \-ear. 

T h e  past century "has given moral 
relativism its longest run in 

western history," according to  the 
author of a recent bool. on Oliver 
Wendell Holmes. But that run may be 
ending as emotive and cognitive 
approaches t o  truth are reuniting to  
fuel "a wholistic process of 
understanding" and "a resurgence of 
moral realism," said the speal<er.Albert 
W. Alschuler, the Wilson-Dickinson 
Professor at the University of Chicago 
Law School. 

"What makes this system just?" 
asked Alschuler."Does even this 
homocentric system require some 
external justification?" 

The talk by Alschuler, author of La\*/ 
Illlit'?out I/8lrles: The Life, I?l~?rk, and Lepacjf 
of Justice Holmec (University of Chicago 
Press, 200 1 ), was the first in the 
lecture series presented this academic 
year by the Christian Legal Society. 

Alschuler decried the moral 
sl<epticism that he believes marked 
20th century jurisprudence. Ideas that 
there is good and there is bad "seem 
t o  he off the table," he said. 

But "I do believe that things are 
now changing. I see a resurgence of 
moral realism. Lawyers of our new 
century may develop a new awareness 
of their natural law heritage." 
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The unique U.S. 
Constitution 

he U.S. Constitution unites the 
different peoples who make up the 

American citizenry, so "there is a 
particular dury t o  understand how 
valuable and impot-tant the 
Constitution is," according to a judge 
of the U.S. Court of Federal Claims. 

"We're a people made up of every 
other group" and "committed to  a 
common set of values:']udge Loren A. 
Smith explained during a program last 
fall sponsored by the Federalist Society 
for Public Policy Studies. 

- 
I here are three principle bases for 

our Constitution, Smith said: 
Federalism, which "lteeps issues in a 
manageable form." 
Economic liberty, which is 
"inescapable in any politically free 
society." 

-The common law tradition that 
places special responsibility on the 
lawyer. 

"What gives the law its dignity and 
its majesty is that lawyers and judges 
are seeking to male concrete the rules 
that society has agreed on," explained 
Smith, who also teaches at the law 
schools of Catholic University and 
George Mason University."Judges have 
a very important responsibility in 
maintaining the Constitution as the 
framers have written it." 

L Y E S  ON THE \TfORLD 

N o one questions that 9 /  11, as the 

infamous terrorist attack on New 

York and Washington, D. C. ,  has come to 

be known, has etched its indelible mark on 

international la\v. It is one more entry 

among the ever-growing number that 

make up the pattern of international legal 

activity. Take a glance at the lineup of 

speakers for the fall tern1 of the Law 

School's International Law Workshop and 

you immediately see the breadth and 

pervasiveness of international legal issues 

and the unmistakable new presence of 

9 /  1 1 -generated issues among them. 

From talks on global critical race 

feminism and the trial of Slobodan 

Milosevic to how U.S. companies manage 

compliance with U.S. law by foreign 

subsidiaries, the series' speakers ranged 

over a \vide area of subjects. Each term 

during the academic year the workshop 

presents programs on "today's most 

debated issues in international and 

comparative law." Coordinated by 

Professors James C. Hathaway, Daniel 

Halberstam, Robert Howse, Merritt Fox, 

and Assistant DeanVirginia Gordan, each 

weekly program includes a talk by a world- 

renowned expert, response by a Law 

School faculty member, and a question- 

answer period in ~ h c h  members of the 

audience - students and faculty members 

alike - marshal their own knowledge and 

experience to query the speaker. 

A capsulation of the fall term 

presentations: 

Adrien Katherine Wing, Bessie D. 

Dutton Murray Professor at the 

University of Iowa College of Law and 

a visiting professor at the University of 

Michigan Law School, "Global Critical 

Race Femi~lism: Islam and Women's 

Rights aYear after 9 /  1 1 ." U.S. anti- 

terrorist response has "essentialized all 

Muslims" by acting as if all people in 

this group are potential suspects and 

denying the variety of philosophies, 

perspectives, roles, and other 

characteristics that exist within the 

group, according to Wing. "To focus on 

just two things, race and gender, is too 

narro\v for how oppression exists. . . . 
Globally, you have to look at many 

identities. I call this global 

multiplicative identity (gender, sex, 

religion, marital status, age, geographic 

identity, etc.). I'm trying to look at the 

intersection of all these identities." 

Elizabeth Anderson, executive 

director of Human Rights Watch, 

Europe and Central Asia Division, "The 

Trial of Slobodan Milosevic: 

Courtroom or Carnival?" The special 

tribunal for trying crimes in the former 

Yugoslavia is threading its way bet\\reen 

its adjudicatory role and its pedagogical 

function, Anderson said. Allowing 

Milosovic to  defend himself lets him 

entertain and play to his hoine 

audiences, but it also fulfills a 

requirement of fair trial. This and other 

procedural moves by die court 

guarantee the possibility of Milosovic's 

acquittal, according to Andersen. "I 
would argue that this actually is 

cementing the court's long-term 

legitimacy." 

Joanne Scott, reacler in European 

Union Law, University of Cambridge 

and Fellow of Clare College, 

Cambridge, and visiting professor at 

Columbia Law School, "European 

Regulation of Gcnetically Modified 

Organisms and the WTO.". There are 

"great differences among the countries 

of the European Union" on the issue of 

genetically modified food, she said, but 
there also is "a perceived need for a 
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ccntrali7ctl European rcsponsc bccausc 

10 ycars of a non-ccntrali7ccl rcsponsc 

haven't \\~orkcd ." 
S a r a h  Cleveland, professor, 

University ofTexas School of Law; 

"Po\vers Inhercnt in So~.crcignt!,: 

Indians, Aliens, Tcrritories, and thc 

Ninetccnth-Ccntury Origins of Plenary 

Power ovcr ForciLp Affairs." The idea 

that the United Statcs has extra- 

constitutional pourers over foreign 

relations that are part of its status as a 

sovereign nation, voiced by the U.S. 

Suprcme Court in Unlted Statec I, 

Curt~ss- ll'r1,qht in 1 936, arose in the 

setting of the Gilded Age and continues 

in effect. For example, the doctrine 

supports detention of suspected enemy 

aliens at the U.S. Naval Base at 

Guantananio Bay, Cuba. 

G i i n t h e r  H a n d l ,  Eberhard Deutsch 

Professor of Public International Law at 

Tulanc University Law School and a 

visiting professor at the U-M La\\. 

School, "Serious En\.ironniental 

Degradation as a Violation of the 

Human Right to  Life: Some Reflections 

on RodoCfo I. Southern Perur,lun Copper 

Companr.." Handl criticicized last 

summer's decision bv the U.S. District 

Court for the Southern District of Nc\v 

York to  dismiss the Alicn Tort Claims 

Act (ATCA) lawsuit filcd hy Peruvian 

plaintiffs charging that Southern Peru 

Coppcr Corporation activi tics 

subjected them to  pollution that caused 

harm to  life, health, and sustainahlc 

dcvclopment. Senior Judge Charlcs S. 

Haight ruled that plaintiffs could not 

cstahlish any violation of “\veil- 
estahlislicd rules of custon1a1-y 

international la\\,." Said Handle: "You 

have to  adjust human rights treaties to  

the exigencies of niodcrn life." 

D e b r a  S tege r ,  '79, LL.M., '83, senior 

counse1, Thomas & Partners, Otta\va, 

Canada, and formcr general counscl to  

the Appcllatc Body of tlie Word Trade 

Organization (WTO) ,  "The S t rug le  for 

Legitimacy in the WTO." Issues of 

openness and democracy are v e n  real 

urithin the WTO, but the organkation is 

"in a stage of evolution" that seems to  be 

leading it in the direction of greater 

tranqparency and democrat!; Steger said. 

K e r r y  R i t t i c h ,  assistant professor, 

Faculty of La\\./ Women's Studies, 

Universit!. of Toronto, "Engendering 

Development: Gender Justice and the 

International Financial Institutions."The 

World Bank's recent policy research 

report Engendering De1,eIopment - 

Through Gender Equulltr In Rights, 
Resources, and I blce, "is unabashedly 

enthusiastic about market forces 

eliminating discrimination," said 

Rittich, \\.ho criticized the report for 

failing to  consider \\-age and poverw 

le\,els. "I want to  s u g e s t  that at its 

heart the bank's report subordinates 

gender equality t o  economic growth," 

she noted. 

J o h n  Yoo, deputy assistant attorney 

general, Office of Legal Counsel, U.S. 

Department of Justice, and professor of 

Ian; Boalt Hall School of La\\; 

University of California-Berkele!; "The 

\irar on Terrorism and International 

La\\.." Posing the questions "What legal 

regime applies t o  terrorism?" and "\Vhat 

questions does it raise?",j'oo outlined 

ho\v lvaging \\.ar asainst terrorism 

differs from treating it as a crime; the 

implications of this choice, such as tlie 

issue of \\,hethcr the Geneva 

Conventions applj.; the status of tlie 

Talihan and 141-Qaeda combatants; and 

questions for the future like how to  

handle trials, ho\\- long t o  detain 

combatants, and use of information that 

has been gathered. "Thc hardest 

question with terrorism [is]: When is 

the contlict o~,cr?" he said. "You can hold 

combatants u n ~ i l  thc contlict is ovcr, but 

what of terroriits? How do you arrange 

a l->eace trcaty \vith Al-Qacda?" 

U.S. Supreme Court will 
hear Law School 
admissions case 

T h e  Law School's admissions suit, 
G r u f f ~ r  I /  E u l l ~ n f l ~ r .  will be Cle? r d  

before the U.5. Supreme C o u r t  this 
spring and a decision is expected later 
this year.The Cour t  granted cpf i~ fJr r?r i  

t o  hear the case in early Decembe:: 
Law School admissions policies were 

upheld by the U.S.Apoeals Cou r t  for  
the Sixth Circuit last spring after bein? 
declared illegal by t l ie l,l.S. District 
Cou r t  for  the Eastern District o f  
Michiyan early last year. 

(See story on paee 22 for other 
issues the Cour t  is  hearing this term.) 

The class of 2005 

C r e r e  is a statistical snapshot of this - 
year's entering class: 

Number:  352 
Mean age: 24 
In-state residents: 27 percent 
Women: 42 percent 

* Minorities: 24 percent 
Colleges and Universities 
represented: 132 

And her-e is 2 snapshot o ' th~s ve>r's 
LL.M. candidates: 

Number:  37 
\4/omen: 38 percent 
These students come from all 

around the world: 
Western Europe: 8 
Eastern Europe: 3 
japan: 6 
China: 3 
N e w  Zealand: 2 
Pacific Rim (ot! ier than N e w  
Zealand): 5 
Latin America: 5 
Israel: 3 
Africa: 2 

Source: Lj-M LAW School OfFice or 
Admissions 
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Issues facing the U.S. 
Supreme Court 

Th e U.S. Supreme Court, now in its 

eighth year of unchanged 

membership, may be expected to continue 

its shift toward a federalism of decreased 

central government powers during its 

current term, three law professors 

predicted during a preview of the term 

held at the Law School in early October. 

The panelists - La\\. School professors 

Roderick M. Hills Jr. and Richard Primus, 

and Brian C. Kalt of the Detroit College 

of Law at Michigan State University - 

appeared in a program co-sponsored by 

the American Constitution Society and 

The Federalist Society for Law and Policy 

Studies. 

Primus said Nevada Department of 
Human Resources I. ll'illiam Hihbs, et al . ,  

which involves the Family and Medical 

Leave Act, is the most recent in the line of 

cases to consider Congress' power to 

reLplate beyond the limits of Section 5 of 

the Fourteenth Amendment. Primus noted 

that the Court previously has constrained 

this power in cases involving the Age 

Discrimination Act, Violence Against 

Women Act, and Americans with 

Disabilities Act. 

"There has been a contraction of power 

beyond the Fourteenth Amendment," he 

said, so there would be no surprise if the 

trend continues with this case. He added 

that although the Court has outlined its 

"congruent and proportionaln principle to 

measure what that limit should be, it has 

not set a bright line boundary. 

Hills focused on the Washington State 

case of Pierce Couny,  rr Guillen, et a l . ,  which 

centers on congressional action that 

prohibits the use of data gathered for 

federally aidcd highway safety 

improvement as evidence in state or 

federal courts, raises questions of vvhetl~er 

Congress can create a situation that 

exempts a state-created jurisdiction - the 

county - from the control of the state 

that created it. To put it simply, Hills said, 

can state authority be commandeered by 

federal regulations? 

Kalt said highlights from the docket 

divide into "three main topics" - sex 

offender registration, the "three strikes" 

law, and tort reform - "and four smaller 

topics" - the death penalty, abortion, 

alien detention and bail, and cross 

burning. He outlined the "main topics": 

On registration, the Alaska case of 

Delbert 111 Smith and Bruce A!. Botelho r r  

John Doe I ,  et a]. , centers on the 

Constitution's ex postfacto clause and 

asks if sex offenders whose crimes wcre 

committed and sentences served beforc 

enactment of the Sex Offender 

Registration Act can be included in the 

public registration. Connecticut 

Department ofpublic Sffey rr John Doe, et 

al. ,  which centers on the Fourteenth 

Amcndrnent and the Due Proccss 

clause, asks if sex offenders can be 

publicly listed without a hearing to 

determine their dangerousness. 

Concerning theThrec Strikes Law, G a y  

Albert Errr~ng v Calfornia and Bill Lockycr, 

Attorney Genera1 of Calfornia r r  Leondro 

Andrade, raise Eighth Amendment and 

cruel and unusual punishment issues. 

Togcthcr, the cases consider the 

constitutionalitv of the law as well as 

the narrow qucstion of whether the 25- 

to-life sentence requirement for a third 

conviction can be applied when the 

third conviction is for petty theft. 

In tort reform, Noffolk &Ilkstern Ra11rr.a~ 

Company I. Freeman ,{~/ers, et a l . ,  considers 

the qucstion of awarding emotional 

distrcss damages under the Federal 

Employers' Liability Act to retired 

employees who allege workplace 

exposure to asbestos but show no 

physical s i p s  of injury. And the Utah 

case of State Farm A.lutual4uto rr 

Campbell, Curtis, et us . ,  which involves 

BMW and its Alabama manufacturing 

facility, considers the qucstion of 

whether the Constitution allows a statc 

court to impose and inflate punitive 

clamagcs bascd on the defendant's out- 

of-state conduct or its \vorlduiide 

wealth and profits. 

(This preview of thc Suprcme Court 

term was presented beforc thc Court 

announced it would hear the Law School 

admission case. See Story on page 2 1 .) 
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Students wit1 wvrr~ar~ '~  freedom 

A ftcr hcing hchintl lmrs for a tlecatle, 

K!.lccn Hargravc-Thomas stepped out 

of prison last fall into the arms of her 

family, thanks to  sc~fcral years of M-ork on 

her behalf by La\\ School Clinic studcnts 

and faculty. 

At deadline time, Hargrayc-Thomas 

still faccd a nc\v trial, and her rclcase had 

been appealcd, but shc was savoring a 

freedom \\.on for her by a total of ncarly 

intlicated that she dicl not commit the 

crimc," explained Clinical A~sistant 

Professor of La\\, Bridget McCormack, 

~ . h o  has been supcr\.ising the students on 

the case. 

"For example, \\.e discovered that a man 

\vho had becn stalking our  client at the 

time of the crime had failed a polygraph 

test in connection \I-ith the case. The clinic 

also found evidence that her trial attorneys 

had not provided her \\-ith effective 

20 la\\ studcnts \\-1io \\.orkcd on her casc 

for approxiniatcly five !*cars. \Vlicn some 

studcnts graduated, otlici-s took on tlic 

case and continued to  press it. Clinic 

students \\rill continue to  handle her casc 

in the future. 

Hargra\,c-Thomas had hccn imprisoned 

since 1992, \\.hen slic \vas con\.ictcd and 

scntcnccd to  lifc \\.itliout parole for killing 

licr then-ho!'fi-icnd after a hcrich trial in 

\\.liich her attornc!. callctl no \\.itncsscs. 

Hargra\.c-Thomas hatl n c \ w  heforc hccn 

arrested or  accuscd of an), crimc and \\.as a 

\\.orking single niotlici- of t\\.o hays. "The 

studcnts \\*lie \\,orkcd on tlic casc over the 

ycars turnctl up c\,idcncc and police 

rcportsthat hat1 not hccn previously 
prn\.idctl t o  our clicnt, ant1 \\,hich 

assistance." 

h4cCormack continued: "The federal 

court judge \vho heard the hubcaq action 

gal-e us broad diccoverv - \ve did ahout 

30 depositions last year and held an 

evidentiar!. hearing on our  claims of 

ineffecti1.e assistance of counsel and the 

state's failure to  provide exculpator!. 

e\.idence. 

"At the end of the hearing, Juclge 

Gadola [tlic Hon. Paul \: Gadola, '53,  of 

the U.S. District Court for the Eastern 

District of h4ichiganl issued an opinion 

granting the IT-rit of hahcas corpus and 

ordering a ne\\. trial because our  client 

had not bccn provided \vith cffectil-e 

assistance of counsel. 

"Shortly after that, he granted our  

i i~otion for hond and our  client \\-as 

released from prison t o  the very excited 

greeting of about 30 fanlily members, 

including hcr cldcrly parents, six hrothers 

and sisters, two no\\.-gi-o\\-n sons, and one 

grandson ." 
The State of Michisan has appealcd the 

order to  the U.S. Court of Appcals for the 

Sixth Circuit at Cincinnati. 

Another cliiiical facultv contrihutor. 

Andrea Lyon, is now teaching at DePaul 

Law School in Chicago, and returns t o  

Ann Arbor each veal- to direct the 

Clarence Dar ro~v  Death Penalty Dcfcnse 

College at the LI-M La\v School. 

Speaker: 'Asian Americans 
want to be part of this 
democracy' 

p e o p l e  of Asian descent are f~c iny  
new pressures as immigration rules 

and anti-terrorism measures tizhten, 
according t o  an attorney with the New 
York-based Asian American Legal 
Defense and Education Fund.These 
new difficulties a2gr-avate the ongoinz 
lack of available Asian language 
translators, sweatshop/workplace 
abuse, and other issues, Glenn D. 
Magpantay told a Law School audience 
in a program in October: His talk was 
sponsored by the Asian Pacific 
American Law Students Association. 

Magantay criticized ttie use of 
indefinite detention without due 
process and lack of public hearinys that 
have marked some anti-terrorism work. 
"When 1 learned criminal law there 
were certain things that the state 
couldn't do. there were protections." 
lie said. But "the [U.S.A.] Patriot Act 
guts many of these protections." In 
addition,"so many of our clients are 
facin,~ deportation.They were swept up 
in the 2nti-terrorism [effor-ts]." 

A t  the same time, he continued, 
"Asian Americans have grown as a 
political force. Asian Americans want 
to  be part of this democracy, but 311 
too often they are neglected." 
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I ntellectual as well as empathetic skills 

characterize the best la\\fyers, speakers 

told La\v School graduates at 

commencement ceremonies in December. 

So do self-knowledge and the wisdom 

sometimes to counsel inaction. 

A large crowd of family members, 

spouses, friends, and other supporters 

filled the Michigan Theater for ceremonies 

marlung the completion of Law school for 

the December graduates. Cheers, 

\vhistles, and camera flashes greeted many 

of the more than 70 graduates listed on 

the program as they were installed with 

the hoods of their academic regalia and 

walked across the stage to receive 

congratulations from Dean Jeffrey S. 

Solid judLgment and good counsel also 

characterize the good la~vycr and 

sometimes this means advising that legal 

action may not be the best action to take, 

Associate Dean for Academic Affairs Evan 

Caminker told graduates in his 

commencement address. Having the legal 

right to keep loaded weapons around your 

home does not mean that it is wise to 

exercise that right, Caminker said. "My 

point here: there will be occasions when 

you should tell your client: 'You might 

have a non-frivolous claim, maybe even a 

persuasive one - but just let it go. . . .' 
"La\vyers are frequently asked to be 

arbiters of the lanr. But la\\ryers are 

'counselors' as ~~rel l ,  and nre would all be 

Lehman, '8 1 . better off if more lawyers counseled thcir 

"Your legal education has been clients to follow common sense, rather 

punctuated by a series of extraordinary 

events," Lehman told graduates in his 

cornmencemcnt remarks: the case 

challenging Law School policies that use 

race as one of many factors that go into 

admissions decisions - a case that will be 

heard by the U.S. Suprcme Court this 

spring; the 2000 presidential race that 

eventually went to the U.S. Supreme 

Court to be decided; and the terrorist 

attacks of September 11, 2001. 
Lehman also told graduates that the 

Law School has taught each of thcm to 

hold two competing perspectives in their 

head simultaneously - the intellectual 

exercise called sympathetic engagement 

than just calculating their contingency 

fees." 

Caminker also noted that graduates 

must seek what satisfies them - and not 

fear making the changes that may make 

this possible. "First, you can always change 

your situation and your surroundings," hc 
explained. "Many of you currently have a 

pretty good idea of what you want to do 

professionally, and either have a job lined 

up or have job prospects that fit that 

vision.You hope that your first job will 

also be your last - you'll absolutely love 

it, and never want to leave. Maybe. 

"But, frankly, for many of you this is a 

bit unrealistic. Some of you will find that 

with countcrargument - and also has the job - or perhaps the city - docs not 

instilled the emotional components of live up to your cxpectations. But for some 

compassion and empathy. Together, these of you it might feel like an admission of 

intellcctual and emotional properties are failure, or a badge of dishonor, to quit 

componcnts of the great lawyer. your job. That, in my view, is a mistake. 
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Thcrc's no reason for you to feel ~a,eddcd 

to \lour first choice just because it taras 

your first choice. If a job isn't right for 

you. it's OK to look for another one that 

ic." 

"Morc broadly," he continued, "not only 

can you change where you \a.ork, but it's 

also OK to change your priorities in life. 

Comedienne Lily Tomlin once said: 'When 

I was young, I wanted to grolv up to be 

somebod\?. But nola. I realijle I should have 

been more specific.' 

"Well, it's never too late to bc more 

specific, to develop new dreams and 

aspirations. Some of you will switch 

careers entirely, perhaps leaving law 

practice and going into politics, or  

business. Some of you \\rill choose to de- 

emphasize professional goals somewhat, in 

order to raise a familv, or to focus on 

improving your local community. 

"If you recognize today that nothing 

about your life or  career is set in stone, 

vou might feel more free to csplore, \\.it11 

both your eyes and 

heart, all of the 

\.arious paths 

available, and to  

ones that arc right 

for vou." 

Othcr speakers 

on the program 

included La\v 

School Studcnt 

f ' ( 1 1  I t /  I>, 'I 1 1 1 1 ,  Scnatc President 

Marcn R. Nortori 
I 

and gl-arluatc David Richard Mull&, who 

\aras choscn hv his fello~t. graduates to 

address them. 
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T he spright1:r look o f  the Law School's 

redesigned Web site 

(\\'\\?\:la\\-.umich.edu) is just the 

beginning. The sitc also features grcatcr 

functionalit\-, easier na~~igation, a dynamic 

panel for nc\jrs and bulletins, and othcr 

ne\\- features. And it's quickcr t o  do\\-nload 

and easicr t o  print. 

A Web site should be attracti\re, 

fillet1 with uscful information, and easy t o  

use, according to  Brent Futrell, the La~v 

School dcsiLper \vho fashioned the Web 

site's ncn; lcaner look and functionality. 

(Futrell also did the re-dcsiLp of L a ~ r  

Quadrangle A'otes that you're holding in 

your hand.) 

That's a tall order, and Futrell, La\\* 

School Communications Director/ Web 

Architect Lisa Mitchcll-Yellin, Web 

Producer Dolfin Lcung, and others spent a 

great deal of timc rcscarching ho\fr to  

meet those demands. They also listened to  

commcnts from users of the previous Web 

site t o  desiLp and devclop the new. 

package. 

Each time you visit the Homc Pagc - 

o r  many of the site's subject sections, like 

Prospective Students o r  Alumni cs( 

Development - you're greeted by a 

different, randomly generated photo. 

Moving through the site is easy and 

straightforward, with navigation 

destinations al\vays on your lcft and at the 

top of your screen. Direct mouse-click 
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travel from ant1 t o  nearly any part of the 

site is possiblc from most any\\.herc clse 

lvithin it, thanks t o  the new global 

na\.igation capabilities. 
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Home t o  go from one interior tier to  

another, from Alumni cs( De\.elopment t o  

Journals & Organizations, for example, o r  

! 

-4 i 
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t o  o r  from anjr of  thc subsequent tiers that 

arc incorporatcd into them. The navigation 

aids on the lcft sidc and top of thc scrccn 

remain the samc as vou surf througl~ thc 

site, so you'vc got thc identical menu 

options you had on the Homc Pagc. 

"It \\.as timc to  updatc the sitc," 

explained Mitchell-Ycllin. "The formcr 

one had bccn up for ncarl!? twro and onc- 

half ycars, and technology has changed 

since then. By using stvlcshccts, \vc'\.e 

crcatcd a unity in thc overall look across 

platforms and bro\vscrs, hut cach of the 

sections, like Carcer Scrviccs o r  Facult~r & 

Curriculum, also arc tailored to  the 

special nccds and information of that 

subject area." 

A convenient new feature of the sitc is 

the dynamic space at the right side of cach 

screen that can be uwd for updated 

deadlines, news items, calendars, and 

other notices that change frequently. For 

example, this panel on the Home Pagc 

proyidcd the perfect spot for posting the 

No\.emhcr 15 Early Decision tlcadlinc for 

J.D. applicants. In early Dcccmber, it ivas 

uscd cffcctivcly to  report the U.S. 

Supreme Court's dccision to  hear the La\\ 

School atlmissions case and to  present the 

Law School's rcsponsc to  the Court's 

announcement . 
The La\\, School's Wcb sitc is hca\.ily 

used by prospective stutlcnts, so the new 

design was de\~eloped, implcmcntcd, and 

launched last fall t o  coincide \\.it11 the 

busiest season of admissions acti~.it\.. "This 

can benefit students," said Mitchell-Yellin, 

"but it also is useful to  anyone ~vho's 

interested in the Law School and its 

acti\-itics. The Office of Career Scl-vices 

pages, for example, include information 

many practitioners might find helpful. The 

samc is truc for tiers devoted to Alumni & 

Developmcnt and manv other parts of thc 

site." 



Some othcr sitc features arc: 

l A citc map, o r  contcnts list, as part of 

thc Home Pagc.You just scroll down to  

it. Tlicrc's no need to  follo\v any links 

to the interior of the site to  scc \$*hat 

scctions ant1 subsections it contains. 

l ,A single-click link to  contact Web 

administrators. Uscr comment had 

significant impact on the desiLgn, 

architccturc, and functionality of the 

ne\v sitc, and those who developed and 

administer the sitc arc intcrcsted in 

what users think of it. 

l The sitc is quick to  open and navigate, 

and is uscahlc ovcr an cxtensi\.e range 

of computer hardware. It uses HTML 

(HyperTest Markup LanLguagc) instead 

of digital imagcs for many of the 

scctions of cach page. HTML requires 

less computer capacity to  access than a 

comparably sized digital photo. 

l A restrained use of color backgrounds 

accompanied by richly colored 

photographs crcates a contemporary, 

yet classically clcgant, look. This 

efficient usc of computer capacity also 

makcs it quickcr to  print pages and 

eliminates the need to  s\vitch to  a 

"print friendly version." 
Futrell, Mitchell-Ycllin, and Lcung 

work together and with the Law School's 

Information Technolog? staff to  kccp the 

sitc up to  date. They also ~ v o r k  with 

tlcpartmcnt lcadcrs and othcrs throughout 

the La\\, Scliool to  tailor each scction of 

the sitc to  that department's special needs 

\\*hilt retaining thc unifying look and 

logical functionality and organiyation of 

the overall sitc. 

We hope you like the sitc's new look 

ant1 cnjov navigating through it. No\\; start 

thosc mice clicking. . . . 
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Scl~izeidei- spot/l,ohts Tlze Latv of Bioethics 

Acndeiizic F i s e d o ~ n  

Moclerqz CI-iinilzal Procedz~re T e ~ i  Ed~tzolzs and Cozliztli~g 

Rebecca I Scott iln7~ied professoi o f  la111 

Keizizedy recezves D ~ s t l  ~zgt!  lslzed S e r ~ ~ z c e  A1vi7rd 

T h e  qziestioiz o j  legal tl~ziz/:zizg 

Legal Adwce  

Scni ~zecclzza beco~~zes  cknlz at Na1, Mexlco Scizool of Lau7 

Brzli7o S11i~iiza elected to Inte!i7c~t107ml Cozll-t ofJz~stzce 

La711 Sclzool developz7zg ceit2fzcatzon piogl-a~iz fol- 

clzild lazv speclallsis 

Faczrlty Activztzes 

La717 Sc7zooI lzje eizr tched l?)) 17zsttzlzg jaczilty 

Faculty Scholarship 1999-2002 - LLin L c I h l ~ ~ l  . /cl,:tlIi , I r ~ ~ r n l h ~ f i  c n g o ~ ~ c ,  in  ~7 IIL.~I 
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S ometimes, if you're luck): you can feel the 

sloxv pulse of the la\\f.You lcnow then that 

law is a living thing that gro\\:s and changes 

- 

even as it strives to endure. 

For teachers of the law, this understanding 

Schneider spotlights The 
Law of Bioethics 

means recognizing the right time to bring 

together the until-nov disparate pieces that 

fuse into a specialty a new field of lalv. Ten 

editions ago, in the mid- 196Os, Professor Yale 

Kamisar and his co-author made this lund of 

leap when they brought out the casebook that 

moved crinlinal procedure out of constitutional 

lalv to stand on its own. (See story on page 

30.) 

A year ago, Catharine A. MacKinnon, the 

Elizabeth A .  Long Professor of Law, did the 

same with her pioneering casebook Sexual 

Equaliy. This academic )rear it's Professor Carl 

E. Schneider, '79, (with co-author Marsha 

Garrison) who has solidified the field of law 

and bioethics by launching a casebook that 

brings together the legal questions, issues, and 

strands that have been moving in this inevitable 

direction. Schneider is the Chauncey Stillman 

Professor for Ethics, Morality, and the Practice 

of Law and Professor of Internal Medicine. 

"Such a caebook is now urgently necessary 

because 'la\\. and bioethics' has come into its 
! own as a subject but has not been blessed with 

1 casebooks of its own," Schneider ilrrote to West 

1 Publishing to propose the groundbreaking 

I casebook. 

Mkst's 

officials agreed 

and late last fall 

published Tile 
Lair, oSBiocthics: 

I n d i l ~ j d u a l  

Autonony and 

Social Regulation, 
by Schneider 

and Marsha 
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Brooklvn Law School. The field of 

hiocthics is no\\. scveral decades old, and 

the lan, of hiocthics has prolifcratcd at an 

accelerating ratc. Schncider and Garrison's 

just-published casebook reflccts bet\\-een 

its co\.crs the legal impact of rncdicine and 

tcchnology in a wa\r that illuminates the 

legal issues by portraying them within the 

context that hrceds them. Thus, the 

casebook broaclcns the law student's 

perspecti1.e (and thc legal scholar's) while 

being instructive to non-lawyers. 

To Schneider, biocthics "is an expanding 

field of inquiry that is now gcnerallv 

recogni7ed as a discipline in its o\vn right 

and that attracts widespread attention and 

interest. The core issues writh lvhich 

bioethics is conccrncd - patients' 

decisions, end-of-life care, reproductive 

and genetic technology - are critical 

a4pect.s of medical practice. They are also 

issucs \r.ith \vhich legislatures and courts 

arc more and morc concerned. New 

~~cientific developments, such as the ad\.cnt 

of cloning technology, continuc to  swell 

the field of inquiry and to prescnt frcsh 

and fcrtilc Icgal problems." 
That is \vhv The Lurr* Clf'Blocrh~c~ casts a 

uridc nct. It includcs not just cascs and 

qtatutes, but also patients' accounts of 

their illnesses, physicians' reports of 

cncountcrs \vith patients, ethicists' 

retlcctions, sociologists' in\.estigations, and 

~~~ychologists '  studies. 

*You're told in the Preface that this 

cutting-edge casehook emphasi7es three 

thclncs to help budding la\\-ycrs think 

the recurring questions in shaping legal 

institutions," "IVe make [the principle 

of individual] autonomy central in this 

cascbook becauw it is central to  

understanding contemporary bioethics 

and the la117 that affects it." 

Criminal l a y  contract law; tort law* and 

administrative regulations all are used 

to regulate social behavior. "The Ian, of 

bioethics deploys all these devices. . . . 
It matters which tool the law uses, 

since different tools have different 

effects. We \ \ i l l  therefore regularly ask 

you to reflect on the hnds of 

regulatory approaches the law has 

al~ailable. on \rphv it made the choices it 

did, and what consequences those 

choices have." 

Law "is morc than a pleasing system of 

rules. La\\. is an attempt to  make the 

\vorld work well. This means n-e must 

always ask holy rules work out in 

practice and whether their benefits 

outweigh their costs. . . .This is the 

celebrated distinction bet\vcen the law 

in books and the law in action. It \\-ill 

be repeatcdlv our reminder to  ask not 

just whcther legal doctrincs are logical, 

but also whether they meet the test of 

experience." 

Academic Freedom 

1 T h e  "overlool/ed 071-adoy" o f  ac3dernlc 
freedom 1s t h ~ t  I? IS bo th  o v e r ~ s e d  zn? 

under-used, Cathar~ne A V'tacY~nnon. rhe L i w  
School's E l~z ibe tk  A Lon? Pro'esror- o f  Lzw, 
to ld a St?ndlnq room onlv audience ,IS .'-te 
del~ver-ed t l ie 12th annu71 Davts. Mlrl.err. ' Nickerson Lecture on  Academlc an? 
lntellpctusl Freedom In October  

Acqdemlc '1-eedom seldom IS use? t c  
or-otect t l ie questronln? o f  ortF7odovv and 
often IS n o t  used when and h o w  ~t s'7ould 
be, M2cK1nnon sqld "To PI-ezer-SP ~ t s  
freedom. ~t IS a r ~ u e d ,  the academy must t?e 
unaccountable t o  anvthrnq outs~de ~tsel'." she 
sa I d 

Academrc freedom b e y n  as oepc ls~ t~on t o  
I 

power- and now  sometimes IS I J S ~ ( ?  t o  i t5~1se 
power, 3s In oses  where ~t IS used t o  defen.' 
te3cber-s against 2 ~ t r ~ d ~ n t ' ~  c h a r ~ e  o f  
h3r-assment, she evplarned "Ou r  ct7allen.e 1s 
t o  re-shape academlc freedom. t o  eutend ) t  

t o  people who  need ~t 7nd woule use ~t and 
have been kept ou t  o f  ~t for  so Ion?, and r o  

1 re-c la~m it fo r  those who  would use t 2s it 

I WJS rntended t o  be ctsed" 

I The annual lectc~re c o m r n e r n o r ~ t ~ ~  t l~t-ee 
1 L ln~verslty o f  Mlch~syn 5culrv members w h o  

lost the~r- posltlons dur-my the I050s bec2uze 1 rhev - e f ~ s e i  t o  c o o p r n t e  w t i  ce(erlI 
I rnvestrq~tors who  were pr-ohrng the evtent  

of  Communist ~ c t ~ v ~ t v  In the I Jn t t~d  St;.t~s 
Lectur-e snonsors Include rCle CJr71~er-srtv of  

M~ch~aar i -Ann Ar-hor C h - ~ ~ t e t -  o' t17e 
American Assocrat~on o f  U n ~ v e r s ~ t v  

, Professors. the Law School, the U - p  Sen;lre 

I Adv~sot-y Commrttee on  Lln~ver-s~tv AFr>ir-c ( 7  

' ~cu l tv  qroup), 2nd the Un~vers~cv  or i"1cl~rq7n 
@Pice 06 tb ie PI-esir'enc 

svstcn~atically L c a l ~ ~ ~ t  solnc of the 

recurring substantive issucs in 

go\.crnancc through la\\ and somc of 
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Ten Editions and Courzting 
2002 and the authors already are planning 

the 1 1 th. A mainstay of law schools across 
Yale Kamisar loves the story: 

It's summer 1965, 1 :30 a.m. on a 

Sunday morning, and the light in his office 

still is burning as he hustles to complete 

the first edition of his casebook Modern 

Criminal Procedure. He's hurrying to 

incorporate the latest Supreme Court 

cases into the pioneering casebook. He's 

also just joined the Law School faculty, 

after teachmg at the University of 

Minnesota, and his wife and three children 

have not yet mol-ed here from 

Minneapolis. 

"I was living in the Law Quad with the 

students, and I \\;as wrorhng long hours on 

the first edition," he recalls. 

Below, law students returning from 

their o\ \n  late night's "work," tossed good- 

natured jibes at the lighted office: "We 

know you're not there, Kamisar. Who are 

you trying to h d ? "  

The Clarence Darrow Distinguished 

University Professor of Law grins as he 

recalls their surprise: He threw open his 

~vindow and shouted down, "Would you 

tone it down? I'm trying to get some \\rork 

done up here." (Kamisar says he 

remembers the names of the students and 

\.till supply them upon request.) 

No one has auestioned Kamisar's 

capacity for work since. Nor has anyone 

questioned the major role that 10 editions 

of i1,lodern Criminal Procedure haw played in 

American legal education in the nearly 40 

years since the casebook appeared. 

Originally, the book was the work of 

Kamisar and Livingston Hall of Harvai-d; 

Wayne R .  LaFave of Illinois University and 

a young Michigan Law School professor 

named Jerold H .  Israel joined the author's 

list xvith the third edition. (Hall, ~ v h o  was 

nearing retirement, dropped off the book 

after that.) Nancy J. King, 'SS, of 

IJanderbilt University Law School, became 

a co-author beginning with the ninth 

edition. 

The h r d  edition, recalled Kamisar, 

turned out to be almost t.vlrice as long as 

the previous edition and contained 1 I new 

chapters. "Thanks to LaFave and Israel," 

noted Kamisar, "the casebook was 

transformed from one that dealt ~v i th  

selected topics in criminal procedure to a 

truly conlprehensive criminal procedure 

book. I kept right to counsel and police 

interrogation and confessions (my first 

love), but Wayne took over the search and 

seizure - a huge chapter." 

"LaFave," observed Kamisar, "is also the 

sole author of three editions of far and 

anray the greatest treatise ever written on 

search and seizure." He also has a d e e ~  
I 

interest in such topics as police and 

prosecutorial discretion, and he added 

chaptcrs to the casebook on these topics as 

we 11. 

Israel is an expert on the nature and 

scope of due process, Supreme Court 

practice and methodology, habeas corpus, 

the grand jury, double jeopardy, and 

discovery and other aspects of pre-trial 

practice. He took over, or, in most cases, 

added new chapters treating these 

subjects. Several editions later, King took 

over the habeas corpus chapter from Israel. 

She is greatly interested in, and has 

\mitten extensively about, sentencing and 

the role of the jury and criminal trials 

generally, so she made important 

contributions to these areas. 

The tenth edition appeared in June 

the country - and a reference book in 

many judges' chambers - ildodern 

Criminal Procedure has spawned a host or 

imitations and spin-offs while evolving to 

remain abreast of developments and 

teaching practices. 

"For decades, it has been an extremely 

popular book," reported Louis Higgins, 

acquisition editor with West Publishing. 

iwodern Criminal Procedure "has stood up 

very nicely" against increased competition 

in the field, he noted. 

Higins added that it is rare for a write1 

to stay as active ~ ~ i t l l  a casebook as 

Kamisar has. "I think it's very uncomlnon 

for an author to be on it at the outset and 

stay on the book in Inore than name only 

for as many as 10 editions. Kamisar's been 

very much in~~olved since its inception. 

He's very much on top of it." 

Back in the 1960s, criminal procedure 

was taught as part of courses in evidence 

and constitutional law. "I had just co- 

authored a casebook on constitutional law 

in 1964, and I said to West [Publishing] 

that there \?.ere no teaching materials just 

on criminal procedure," Kamisar 

explained. West responded by printing the 

first edition of iblodern Criminal Procedu1.e in 

1965. Designed for use in a seminar or 

short course, the book dealt with due 

process, right to counsel, search and 

seizure, police interrogation and 

confessions, double jeopardy, and "trial by 

newspaper" - and TV. "That sold about 

500 copies, and I was pretty discouraged," 

Kainisai- recalled. 

"Then came il/ljranda. The Supreme 

Court's decision caught the public's 

attention, injected suspects' rights into 

practices of interrogation and confession 
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Satl~cring, ant1 revolutioni;rctl thc legal 
cclucation curriculum. It cstablishcd 

criminal proccdurc as a field of teaching 

and scholarship - antl drovc Kamisar to 

"scven days antl nights a wcck" of work to 

incorporate illlranda and thc ripplcs 

spreading from the decision into the 

second cdition. The first ycar of its 

publication, thc post-,llrranda cdition sold 

more than 10,000 copies. 

"We wcrc developing new teaching 

n~aterials on criminal procedure," Kamisar 

explained. He and Hall included extracts 

from government reports, scholarly 

articles, the briefs in Escohedo, the oral 

arguments in illlranda, and other 

documents. The sccond edition's SO0 

pages more than doubled the size of its 

prcdeccssor. .llodern Crlminal Procedurc 

c\rentually reached 1,700 pagcs, and in 

rccent editions its authors have been 

struggling to dccidc \\.hat to Icave out in 

order to contain its size. 

Although the tcnth edition was nearly 

30 pages shorter than its prcdccessor. "this 

1s still (and wc haye 'probable cause' to 

hclicve always \\.ill be) a big book," the 

authors notc in their Preface. 

"This is so," they continue in the 

Prcfacc, "bccause we have takcn pains to 

qct forth the \,icws of all the justiccs in the 

leading cascs; because \ye believe that 

often thc student should see the 

cubsequentlY overrulcd or distinguished 

opinion 'in thc original' rather than rely 

on t11c overruling and distinguishing case's 

jcrsion of thc carlicr opinion; bccause \vc 

havc rctaincd oldcr cases which contribute 
.ignificantly to an understanding of nclv 

I rcnds and de\relopmcnts; Ixxausc \vc have 

(-o~~crccl significant non-constitutional 

Issues, as well as traditional constitutional 

matters; because, in treating non- 

constitutional issues, we have 

looked to state law (\I-ith its 

frcquent variations) as \17cll as 

fcdcral law.; and bccause, at many 

place.;, \ye have sought to  enrich 

the casc materials \vith authors' 

notes and questions o r  extracts 

from illuminating and stimulating 

books, reports, articles, model 

codes, and proposed standards." 

.llodern Crlmlnol Procedure is rare 

among casebooks for its inclusion 

of discussion materials and 

questions. Israel, for one, says that this is 

what makes the book more fun to \vrite 

than others. "This is a \vav of inserting 

ideas - our ideas," he laughs. Besides, "we 

don't haw to ans\ver the questions." 

The casebook's content also has varied 

o\.er the editions as the authors included 

emerging ideas and contracted sections on 

receding e\-ents. In two editions, for 

cxamplc, thcre were chapters on criminal 

procedure in a time of civil disorders. a 

reflection of the disruptions that marked 

the 1960s. Little ncn- la\\. emerged from 

the issue, ho\vevcr, so the sections \\.ere 

droppcd. 

''NoIv," Kamisar notes, "\I-c're thinking 

of adding a chapter on thc administration 

of justice in times of terrorism." Thc 

Enron and ilrorldCom scandals also arc 

providing fodder for expansion. 
A strongpoint of llodcrn Crlmlnol 

Proccdurc is its astonishingly comprehensive 
indcx (40 douhlc-colun~n, small print 

pagcs), \~.hich Israel compiles. It's a solid 

t\\ro-\~.eek job to do t11c index, Israel 
rcports. Hc tries to list entries undcr a 

\ .ar ic t~ of hcadings to  nlake thcm easier to 

find. Cascs, tor csample, arc indexed 

under their popular names - the 

"Stomach Pumping Case" and the 

"Christian Burial Speech Case" - as well 

as their official titles. "Bugging" cross- 

references with "Surveillance," and both 

cross reference \~.ith "Tapping" and 

"IYiretapping." 

"Jerrv is a perfectionist," Kamisar savs 

of Israel. "He's absolutely compulsive. The 

trick is to think of e\-cr\. T\-ay you can list 

items.'' 

For Israel, joining .llodcrn Crlrnlnal 

Procedurc "shaped 111!. career. I got into it 

basicall: becausc I \\.as herc. .4nd then I 

\\-ound up moving into thc area, gi\-ing up 
Constitutonal Law, and tcaching Criminal 

Procedurc ." 
He added that hc is especial]!- gratified 

to  11a1.e Nancy King, 'SS,  join him, 

Kamisar, and LaFave on thc casehook 

I>ocause she \\.as his student here at the 

Law School and also \\-ot-kcd for him as a 

rescarch assistant. 

LQN Fall ( Winter 2003 ( 31 



Rebecca J. Scott named 
professor of law 

Th e La\\- School is k n o ~ v n  \vorld\vide 

for its interdisciplinarv capalilities 

and the ability of its faculty t o  cross 

specialty lines t o  illuminate the nature of 

the law. In doing so, they f i r the r  the 

understanding of ho\v law affects other 

aspects of life as ~ve l l  as ho\v those aspects 

affect la\\.. 

Historian Rebecca J. Scott is solidly in 

this tradition, shedding light on the l a ~ v  as 

she approaches it from the vantage point 

of the past. Scott, thc Frederick G. L. 

Huetwell Profcssor of History at the 

University of Michigan, joined the lan- 

faculty in Septembcr as professor. She 

prcl-ioucly had been a Sunderland Fellow 

in residence at the La\\- School and has 

taught a cross-listed seminar for law and 

history students callecl Race and 

Citizenship in Comparative Historical 

Perspective: The Unitcd Statcs and Cuba. 

"In both capacities, shc has bccn a 

model member of the La\v School 

community, participating and contributing 

energy and ideas, in ways that uplift all 

lvho come in contact \\.ith hcr," Dean 

Jcffrcy S. Lehman, '8 1 , and Terrence J. 

McDonald, interim dean of the U-M's 

College of Literature, Science c9: Arts 

(LSA), ~ r o t c  of Scott in recommending 

her La\\. School appointment to  the Board 

of Regents. The U-M's history department 

is part of LSA. 

Scott earned her A. B. summa cum laude 

from Harvard University, a M.Phi1. from 

the London School of Economics, and her 

Ph.D. from Princeton University. She has 

heen a U-M faculty member since 1992, 

was the Arthur F. Thurnau Professor from 

1994-97 in recognition of her 

contributions t o  undergraduate education, 

and has been the Huetwell Professor since 

1995. She was founding director of the 

Program in Latin American and Caribbean 

Studies and chaired the U-M History 

Department from 1996-99. 

Scott was honored ~ v i t h  a MacArthur 

Fellowship, an unrestricted cash prize 

sometimes called "the genius award," and 

is a highly regardcd scholar of 

postemanicpation societies. She is the 

author of S1a1.e Emancipation in Cuba and 

co-author of The :Iholition of Slar,cr?f and the 

.?firmath :f Emancipation in Brazil and 

B51,ond SIa~.ec\,: E,~plorations of Race, Labor, 

and Citizenship in  Postemancipation Societies. 

She also is co-editor of the just-published 

bibliography Socjeties Afier Slar,er,~. Her 

rcccnt work deals with voting rights and 

property relations - a field of inquiry 

that has led her t o  dra\v on the research 

and collegial resources of the La\\. School. 

Kennedy receives 
Distinguished Service 
Award 

T honlas M. Coolcy Profcssor of La\\ 

Emcritus Frank R. Kcnncdy has hccn 

a\vardcd the Distitiguishcd Service Aw.artl 

by thc Bankruptcj. Dc~~c lopment~  Journal, ant1 

last spring's edition of thc Journal was a 

tribute to  the longtime University of 

Michigan faculty member. 

When considcration of the 

Distinguished Sen-ice A\q,ard recipient 

began last year, "one individual who can 

only be  described as a true visionary in thc 

field of bankruptcy practice, scholarship, 

and teaching emerged as the most 

deser~ing," Editor-in-Chief Joscph G. 
Minias \\.rote in the Spring 2002 tribute 

edition. 

Kenned!; continued Minias, "has had a 

profound influence in the field of 

bankruptcy through his instrumental role 

as reporter for the Advisory Committec 

on Bankruptcy Rules of the Judicial 

Confcrcncc of the United Statcs from 

1960-76, lvhich contributed grcatly to  thc 

Bankruptcy Reform Act of 1 978 ." 
"In addition, the field has felt his 

influcncc both through his dcsirc to  

promotc ant1 improvc the practicc o f  

bankruptcy law, and through his career in 

education and scholarly writings on the 

subject of l->ankruptcy." 

Kennedy taught bankruptcy law ant1 

related subjects at thc La\\? School from 

196 1 -84. Hc prcviously had taught at thc 

University of Io\va. IHe has chaired thc 

Drafting Cornmittcc of the National 

Bankruptcy Conference, as wcll as scrvcrl 

as a mcmbcr of the Executivc Committec 

and secretary. He was appointcd cxccuti~-c 

director of the Commission on 

Bankruptcy Laws in 1970. 
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The Hon. William L. Norton Jr., \\rho 

has scr\.ed as bankruptcy judge for the 

U.S. Bankruptcy Court for the Northern 

District of Georgia, and received thc 

journal's first Distinguished Servicc A\\.ard, 

had high praise for Kcnncdy's impact on 

hankruptcy la\\.. Kennedy is "a national 

resource for hankruptcv" and "the 

principal architect of the Bankruptcy 

Reform Act of 1 978," \\.rote Norton. 

To revlc\tr Kcnncdy's life, continued 

Nor-ton, "is to revie\\. the growth and 

tlcvelopmcnt of hankruptcy in the 20th 

centur~r. . . . Hc has prcparcd 160 printed 

articles, co-authored volumcs 4, 4A, and 

4B of  Cnll~cr on Rankruytc;~, ( 14th ed.,  

1967), and contrihutcd cstcnsivclv to  

nthu-  treatises." 

TII-o wars  ago, thc Rankrl~prc_r. 

Dc~.clopmcnts Journal honored Kennedy 

urith its Li fctimc Achic\rcn~ent A~vard . In 

2000, hc r-c*ccivcd the Education A\\.ard of 

Matthe\\. Rcnrlcr and thc Entlo\\.n~cnt for 

Etlucation Ajvarrl for Esccllcncc in 

Etlucation fi-on1 the National Confcrcncc 

of Rankruptcy Judges. In 1 996, he 

receivcd thc An~crican Collcgc of 

Rankruptc\f's Distinguishccl Scl-vice 

41varcl. 

"What is distincti\,c about lcgal 

thinking?" 

That'< the question that Jamcs Boyd 

White, the L. Hart Wright Collegiate 

Professor of Law, posetl last spring in his 

remarks at the Harvard I.aw Rer.lerr 

s~mpoc ium "La\\; Kno\vlcdge, and the 

Acadcmy."\.Yhite \\.as a panelist for the 

s\.mposium, which featured speakers 

Judge Richard Posner, of the U.S. Court  

of Appeals for the Seventh Circuit; 

"This is not a merely aesthetic matter," 

White continued, 'But has intellectual and 

ethical substance: What  does it mean, for 

ourselves and for the lvorld, that we have 

a profession constructed on these modes 

of thought and expression? Hou- can \r.e 

improve, protect, reform n-hat we do? 

Ho\\. can \ve d o  a good job of giving 

definition and meaning t o  our  deepest 

values - autonomy, o r  liberty, o r  speech 

- in the context in which this matters, 

William Lce, managing partner of Hale S. that of legal dispute and judgment?" 

Dorr;  and Professor Richard Epstein of 

the Univcrsit!. of Chicago. 

To White, "legal thinking" is different 

from "thinking like a lalvyer." He 

explained: "To put it in a phrase, it is that 

e\.crv actor asked t o  make a judgment in 

the la\\. does so in a contest in which 

others -- the constitution, the legislature, 

earlier courts, the parties thcmsel\.es in 

their contract - have already spoken to 

the issue.This mcans that the la\\-ver o r  

judge must decide which of these 

judgments arc to  he entitled to respect, 

and how much, and for \\-hat reasons; and 

must also decide \\.hat those iudgments 
\ 

should 1x2 takcn to  mean in the particular 

contest.  '/ 
'1 i 

"This kind of \vork has an inherent 

discipline that is at once intellectual, 

cthical, and political in kind. It gives 

content t o  the idca of separation of 

po\vcrs. I have some fear that our  

contemporarv focus on matters of the or^ 
and policy tends to  disregard the actual 

proccsscs of legal thinking, \\.it11 all of its ! o ~ ~ t ~ l \  I ? , I I , I  \ \  I I , ~ ~  
special risks and merits. For me,  it is a 

crucial question hoiv t1.e knon. \\.hen this 

kind of thinking is done \vcll o r  hadl!, by 
la\vycr o r  judge, and bv ourselves." 
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Legal Advice 

E v a n  Caminker, associate dean for 
-academic affairs and professor of 

law, details the makeup and function of 
the Office of Legal Counsel (OLC) in 
the U.S. Justice Department during a 
lunchtime program last fall. Caminker 
served as a deputy assistant attorney 
general with the OLC during part of 
the Clinton administration. "The basic 
role of the office is t o  be counsel t o  
other lawyers" through advising the 
U.S. Attorney General. White House 
Counsel, Congress, and others, 
Caminker explained. For example, in 
one case that Caminker worked on. 
President Clinton wanted t o  use his 
computer for signing a bill authorizing 
the signing of contracts via computer, 
but officials were uncertain about the 
legality of such action. Asked t o  
research the constitutionality of the 
proposal, Caminker found that the 
President's computer signature would 
be valid but the electronic copy of the 
law did not satisfy the U.S. 
Constitution's requirement that the 
President sign the actual, original copy 
of the law as Congress passed it. OLC 
represents the history, tradition, 
precedent, and future of the office of 
the presidency, Caminker explained. 
The White House Counsel, in contrast. 
worlts directly with the currently sitting 
president. The different perspectives 
create "a healthy tension within the 
Executive Branch," he said. 

S uellyl Scarnecchia, 'S I ,  the La\\. 

School's first associate dean for clinical 

affairs, has become dean of the Universitv 

of New Mexico School of Law in 

Albuquerque. She assumed the deanship 

January I ,  replacing Dean Robert 

Desiderio. 

"This opportunity t o  build on the fine 

tradition of legal education at the 

Universit). of New Mesico is a true 

privilege and I am honored to  receive it," 

Scarnecchia said last spring \vhen she lvas 

named dean. She is the UNM School of 

Law's first \voman dean. 

"You have made an incalculable 

difference t o  all of our  lives," Dean Jeffrey 

S. Lehman, 'S 1 ,  said in remarks at the Law 

School's farewell dinner for Scarnecchia in 

December. "I consider you to  be the 

consummate advocate for a cause." 

Scarnecchia joined the University of 

Michigan Law School in 1987 as a clinical 

assistant professor with the Child 

Advocacy Clinic. She became a clinical 

professor of law in 1 993, and the same 

year represented the prospective adoptive 

parents in the high profile custody dispute 

, over "Baby Jessica." In 1994 she became 
I 

the clinic coordinator and in 1996 \\.as 

named the Law School's first associatc 

dean for clinical affairs. Under her 

leadership, the Law School's clinical 

programs have gained national recognition 

for faculty and program excellence. 

Most recently, Scarnecchia has been on 

special assignment to  the University of 

Michigan's Office of the Provost. 

Scarnecchia also has been an acti1.e 

member of the University and professional 

communities. She has been a mcmber of 

the U-M's Interdisciplinary Rescarch 

Program on Violence Across the Lifespan 

and the Campus Safety and Security 

Committee, and sen-ed as chair for the 

latter. She is a member of the Association 

of American La\\. Schools' (AALS) 

Committee on Sections and the Annual 

Meeting, AALS' Resource Corps, and has 

co-chaired AALS' Clinical Section 

Committee on Dealing \vith Difference. 

She also is a past president of the Womcn 

Lawyers Association of Michigan. 

Scarnecchia earncd her bachelor's 

dcgree in history from North\vestern 

University. After graduation from thc La~v 

School, she practiccd for six years and 

became a partner with McCroskey, 

Feldman, Cochrane & Brock in western 

Michigan. Her practice spccialii-ed in 

employment discrimination litigation on 

behalf of plaintiffs. 

Her rescarch interests includc bias in 

thc courts, children's rights, and corporal 

punishmcnt of childrcn. She has published 

articles on childrcn's rights and racc bias, 

and, in addition to  clinical courscs, she har 

taught Negotiation and a course about 

civil legal scr\~ices for the poor called 

Access to  Justice. 
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Bruno Simma elected to 
international Court of 
Justice 

B run0 Simma, an Affiliated Ovcrscas 

Facultv member at the La\\. School 

since 1997 and a membcr of the United 

Nations Intcrnational La\\. Commission 

since 1996, has bccn elected a judgc of the 

International Court of Justice (ICJ). 

The I 5-judge court is the principal 

judicial organ of the United Nations and 

sits at thc Pcace Palace inThe Hague. 

Judges serve nine-!.ear terms, with one- 

third of the bench elected every three 

years. judges are elected by the UN 

General Assembly and Security Council 

sitting separately. 

The court hears cases submitted to it 

by countries and also gives advisory 

opinions on legal questions referred to it 

bv international organizations and 

agencies. 

Simma \\.as nominated to thc ICJ b! the 

Permanent Mission of Germanv to the 

Unitcd Nations. "Professor Simma is one 

of the world's most rcno~vned and 

reputable German csperts in international 

la\t;" the mission said in its nomination. 

"With his many !.cars of academic and 

forensic cspericncc in thc field of 

intcrnational la\\; Professor Simma is an 

outstandingly \yell-qualified candidate." 

The nomination statcmcnt continued: 

"Alongsidc his rolc as dcan of the Munich 

LIili\.ersity La\v Faculty and his lvork as 

professor of international la\\. at Munich 

Universitv and thc Uni\-ersity of Michigan 

La\\. School, Ann Arbor, Professor Simma 

\\.as a mcmbcr of scvcral intcrnational 

bodics, including the United Nations 

Committec on Economic, Social, and 

Cultural Rights. He has hcld guest 

~x-ofessorships at the univcrsitics ofThc 

Naguc and Sienna, has had power of 

attorney presented in cases before the 

International Court of Justice (ICJ), and is 

a mcmber of various academic 

institutions, including the American 

Societ! of International Lalv and the 

Intcrnational La\v Association. The 

American Society for International Law 

honored Professor Simma by awarding 

him a Certificate of Merit." 

Yominators noted the "particular 

importance" of Simma's membership on 

the International Law Commission of the 

United Nations, to which he \\-as re- 

elected in 2001 . 
Simma has been professor of 

international law and European 

Community Ian- and director of the 

Institute of International La\\- at the 

University of Munich since 1973, and 

sen-ed as dean of the Munich Faculty of 

Law from 1995-97. He also is a member 

of the International Ol!mpic Committee's 

Court of .Arbitration in Sports. A native of 

the Saar region of German\; he earned his 

Doctorate of La\\ at the Universib of 

Innsbruck. 

Simma also has a long association with 

the University of Michigan Law School. 

Before becoming an .Affiliated Overseas 

Faculty member, he n-as a visiting 

professor here in 19516 and 1995, and a 

professor of la\\- from 1987-92. He is co- 

founder and co-editor of the European 

Journal cf lntcrnatlonal Lull., I\-hich holds an 

annual joint conference with the Law 

School (see storv on page 10). 

Simma's affiliation \\-it11 the Law School 

gave two law students the opportunity 

during thc summer of 3000 to \vork with 

him on a case to be tried before the ICJ. 

Then-students Joshua 4. Brook, '02, and 

Noah S. Leavitt, '02, \\.orkcd in Germany 

\\.it11 Simma and the team \\.orking on 

Gcrrnanr r. UnltcJ Statcc. The case involved 

two German nationals nrho Jverc tried and 

executed in Arizona \\-ithout being 

informed of their right to  assistance from 

the German Consulate. 

Brook and Leavitt fle~j- to  The Hague 

the follo\\ring spring to hear Simma a y e  

the case before the ICJ. (They \\rote of 

their esperiences in the Spring 2001 issue 

of Lari. Quadrancqle l n t e s .  )The Great Hall of 

Justice "crackled with drama" and the 

large number of journalists and television 

cameras attested to  "the global siLpificance 

of the dispute," the!. reported. 

"At the table in front us sat the German 

team. .After a brief introduction b\. 

Gerhard Ilrestdickenberg. legal advisor to  

the German Forei_gn office, that stressed 

the abiding friendship and respect bet\\-een 

the two countries, Professor Simma began 

his arguments. Pressing German~r's 

demand for assurances and guarantees of 

non-repetition, Simma ar_pcd, "an 

apolog!. mav constitute an adequate 

remedy in isolated cases but it is neither 

sufficient nor appropriate if  illegal conduct 

has become a consistcnt pattern, as is 

unfortunately the case here." 

The court agreed, finding that the 

United States had breachcd its obligations 

under the Vienna Convcntion on Consular 

Rclations and a provisional order issued 1)v 

ICJ. The court found that U.S. assurance 

of mecting convention requirements in the 

futurc "must be regarded as n~ccting 

Germany's request for a general assurance 

of non-repetition ." 
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Law School developing 
certification program 
for child law specialists 

C ourt outcomes for children in abuse 

and neglect cases are likely to 

improve through a ne\v federally-funded 

certification program to assist child 

\\.elfare lawyers. 

The University of Michigan La~v School 

and National Association of Counsel for 

Children (NACC) are starting this pilot 

program through a three-year, S600,OOO- 

erant from the U.S. Department of Health 

and Human Services Children's Bureau. 

By improving the level of law practice, 

children in abuse and neglect proceedings 

have a better chance at living in safer 

environments, said Donald N. Duquette, a 

clinical 

professor in 

the Law 

School's Child 

Ad\-ocacy Law 

Clinic and 

project co- 

director. 

The pilot 

will operate at 

Denver-based 

NACC, while 

certification 

exam sites 

have been 
I J O ~ ~ , , I  1 \ I ) r , , , , l , r i ~ ,  

tentatively 
identified as Michigan, Coloraclo, New 

Mexico and thc District of Columbia. 

Accreditation - which \vould be classified 

as "ju\-enile la\\ child \\.elfarev - could 

come from the American Bar Association 

bv 2004. 

Lawyer participation is voluntary, but 

Duquette said certification incentives 

range from raising onc's status and 

compensation to seeking non-economic 

re\\-ards to be bettcr prepared to handlc 

cases. Certification criteria \\.ill includc 

minimum vears in the practice, pcer 

rcvic\l; minimum hours of continuing 

education, and passing a ~\.ritten cyan>. 

The exam - which \\-ill includc questions 

about federal and state la~vs, as \\,ell as 

non-la\\. topics such as child dcvclopment, 

dynamics of child abusc and treatment for 

children and neglectful parents - \\.ill be 

offered in Spring 2004. 

Approximately 3 million children are 

reported abused and neglected each year 

and many of the cases go into the court 

system. Research indicates that children 

are not well served in court, due in part 

to the failure to place competent and \\.ell- 

trained attorneys in cases representing the 

child, parent, and child welfare agency. To 

correct this problem, the nelv program 

will measure competence and \ \ r i l l  certify 

representatives to the courts and other 

employers of child \vclfarc legal services. 

"Quality legal reprcscntation is 

essential to obtaining good outcomes," said 

Markin Ventrell, NACC executive director 

and project co-director. "A process 

dependent on individual advocacy for 

information will not produce good 

outcomes for individuals who lack skillcd 

independent lcgal counsel. 

"While this is true for adults in our 

legal system, it is even more important for 

children, who are least ahlc to speak for 

themselves." 

"This is a very exciting program," 

Duquette said. "It will do no less than 

transform this entire arca of law and result 

in a great improvement in the quality of 

justice for childrcn." 

R euven S. Avi-Yonah, Ir\\.in I C o h n  

Profc..;.;or of La\\, ccr\,ctl ac panclist 

tor a conkrcncc on tax and traclc 

sponsored 171. thc International Tax Pnlic\ 

Forum in Washington, D.C., in Dcc.cmhc.r; 

in No\,cmbcr hc prcscntccl a papcr on 

in\.crsion transactions at the annual 

mcetiny of the National Tax Ascociation in 

Orlando. Last summcr, he taught about 

U.S. corporate tax at the National 

Accounting Institute in Beijing, delivered a 

paper on transfcr pricing to thc StatcTax 

Administration Training Institutc in Wusi, 

China; taught a coursc on U.S. 

international taxation at ITAM in Mexico 

City; and scrvcd as commentator for the 

American Tax Policy foundation 

conference on transfer pricing in 

Washington, D. C. 
Assistant Profcssor Susanna 

Blumenthal presentccl her papcr "The 

Apprchcnsion of E\.il in Ninetecnth- 

Century Arncrican Jurisprudencc" at Yale 

University in May as a participant in 

"Frccdom, Race, and Bondage: A 

Confcrcnce in Honor of D a d  Brion 

Davis." Thc samc month she rcccivcd thc 

Gcorgc Washington Egglcston H~storical 

Prizc at thcYalc Graduate School Honors 

Con\.ocation tor hcr doctoral dissertation 
''Law. and thc Motlcrn Mind: Thc Problem 

of Consciousncsc in Arncrican Legal 

Culturc, 1800- 1994." 

Alene ant1 Allan F. Sn~ith Profcssor of 

Law Merritt B. Fox, director of thc La11 

School's Ccntcr for Intcrnational and 

Coniparativc La\\: prescntcd his papcr 

"Law, Share Price Accuracy 8: Economic 

Performance: The Nc~v Evidence," at thc 

Intcrnational Confcrcnce on Regulatory 

Competition and Economic Integration 

within thc Europcan Union, held last fall 
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a t  Tilburg Uni~tersity in  The Netherlands. 

Last spring, hc tlelivered a variety of guest 

talks: "Recent Scholarship on Russian 

Corporation Governance," Tor the 

Advisory Council Meeting of the 

University ofToronto Business School 

Russian Corporate Go\rernance Progi-ain 

in London; "Roc's Corporate La\v's 

Limits: A Comment," at the ConTerence 

on Global Markets and Domestic 

Institutions at Columbia Law School; and 

"Canadian Mandatory Disclosure Reforms 

and the Issuer Choice Debate," for a 

symposium on Canadian securities 

regulations at the University ofTorontols 

Capital Markets Institute. 

Assistant Professor Daniel 
Halberstam, \vho is director of the 

University of Michigan's European Union 

Center, spoke on "Why Democracy, and 

Not Efficiency, Lies at the Core of 

Transnational Market Regulation," at a 

ivorkshop on transnational nlarket 

regulation at New York Uni\.ersity in 

September. 

Assistant Professor Peter J. 
Hammer, '89, has received the Robert 

\Vood Johnson Foundation Health Policy 

Investigator A~vard. 

Professor James C. Hathaway, 
director of the La\v School's Refugee La~v 

Program, served as course director for the 

first Advanced Refugee Lax11 Workshop, an 

cvent for scnior appellate judges convened 

in Auckland, N e ~ v  Zealand, last October 

by the International Association of 

Kehgee La~v Judges (IARLJ). While in 

Auckland, he addressed judges of the Nelv 

Zealand High Court and gave a public 

lecture at iluckland University sponsored 

by the 1nternat:ional Lan, Associ~t' ' ion. He 

also traveled to Wellington, where he 

chaired the opening session of the biennial 

meeting of the IARLJ, deli\rei-ed a paper 

on the future of refugee law supervision 

~ritllin the United Nations, and hosted a 

workshop to explore collaboration by the 

IARLJ in the design and operation of the 

University of Michigan's Refugee Caselaw 

Site  refugeecaselaw. casela law. org) . 

In November, Professor Robert 
Howse lectured on WTO law and global 

governance at the University of Frankfurt 

and the Max Planck Institute in 

Heidelberg; in October, he served as 

commentator for the conference on 

Terrorism and International Law co- 

sponsored by the Laiv School and the 

European Journal $International Law and 

joined with co-author Kalypso Nicolaidis 

to present their paper at the workshop on 

Legitimacy, Democracy, and Justice in 

Global Governance at NYU La\<. School; 

and in September he presented his paper 

on "Democracy and the WTO" at the 

Fordham La\\- School International Law 

Workshop. 

In November John H. Jackson, 
Hessel E. Yntelna Professor of Law 

Emeritus, delivered tlle Lauterpacht 

Lectures at the Lauterpacht Research 

Centre for International La7.i. at 

Cambridge University. Jackson's title for 

the three-part series was "The Changing 

Fundan~entals of International Law and 

International Economic La\v: Perspecti\.es 

on Sovereignty, Subsidiarity, Po~ver 

Allocation, and Intel-national Institution 

Building." The lectures and the research 

center cornillenlorate the late inter- 

national la\vyer Hersch Lauterpacht. (Also 

see A.W. Brian Simpson, beloir..) 

Douglas A. Kahn, the Paul G. 
Kauper Professor of La\\; joined his son 

Jeffrey H. Kahn, '97, a Santa Clara Law: 

School professor, to give a presentation to 

the IJanderbilt Lalo School faculty 011 their 

co-authored article on gifts. 

Thomas E. Kauper, ' 60 ,  the Henry 

M. Butzel Professor of Lam; served as 

chairman and principal lecturer for the 

Antitrust Short Course presented at the 

Center for American and International 

Law in Dallas in No\rember. In October, 

he served as lecturer for the ABA Antitrust 

Section's Antitrust Masters Course at Sea 

Island, Georgia, and for the Golden State 

Antitrust Institute at Los Angeles. He 

served as commentator for the 

Conference on Global Antitrust La\!. and 

Policy at the University of Minnesota Law 

School early last fall, and during the 

summer served as International Academy 

Lecturer for the Center for American and 

International Law at DaUas. He was John 

M. Olin Visiting Professor of Law, 
Economics, and Business at Harvasd Law 

School from January through May, and in 

April received the 50th Anniversary Award 

for contributions to Antitrust Laiv and 

Policy from the Antitrust Section of t l ~ e  

American Bar Association. 

Richard 0. Lempert, '68, the Eric 

Stein Distinguished University Professor 

of La\\, and Sociology discussed the 

Seventh Amendment implications of the 

Dauberr case and its progeny at a 

conference on scientific evidence last fall 

atWayne State University La\?- School. 

Last spring he participated in a conference 

at Wake Forest Law School on "Empirical 

Research and Medical Malpractice 

Standards." Lempert currently is on leave 

to serve as division director for the Social 

and Economic Sciences at the National 

Science Foundation. 

Assistant Professor Adam C. 
Pritchard, ntho is teaching as a visiting 

professor at Georgetown University Laiv 

Center this academic year, presented 

versions of his paper (co-authored with 

Marilyn F. Johnson and Karen K. Nelson) 

"Do the Merits Matter More? Class 

Actions under the Private Securities 

Litigation Reform Act" at Boalt Hall 

School of Law, University of California- 

Berkeley in October, Georgeto1~-n 

Uni~~ersity Laxv Center's Sloan 
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Interdisciplinary \iVorkshop in September, 

and the annual nleeting of the American 

La\v and Econon~ics Association last May. 

Donald H. Regan, the William W. 

Bishop Jr. Collegiate Professor of Law, this 

year: presented papers at a conference on 

the "Moral Philosophy of Joseph Raz" at 

Columbia University; on G.E. Moore's 

Principia Ethica at Georgia State 

Uni~ersity; at the \iVTO1s La\v and 

Economics \Vorkshop in Geneva; and to 

the \\.orkshop on transnational markets at 

NewYork University. He also served as 

cornmentator at the World Trade Forum 

2002 in Bern, S\~.itzerland. 

Hessel E.Yntema Professor of La\\. 

MathiasW. Reimann, LL.M. '83, 

taught during part of the fall at the 

Bucerius La~v School in Hamburg, 

German),. (The founding president of 

Bucerius, Germany's first private la\\. 

school, is Professor Hein Kotz, M.C.L. 

'61.) Reimann also served as general 

reporter on product liability l a ~ v  at the 

16th Congress of the International 

Academy of Comparative Law in Brisbane, 

Australia, in July 

Clinical Professor Paul D. Reingold 
has completed h s  term as chairman of the 

Institute for Continuing Legal Education 

Executi\re Board. In the Michigan Clinical 

Law Program, which he hi-ects, Reingold 

has been ~vorlung with students on cases 

to gain re-sentencing for defendants who 

opted for parolable life sentences over 

term-of-year sentences but no\v have 

found that because of changes in parole 

Ian- and policy they remain in prison long 

after they ~vould ha1.e been released had 

they opted for term of years sentences. 

Theodore J. St. Antoine, '54, the 

James E. and Sarah A. Degan Professor of 

La\\. Emeritus, has been appointed 

chairperson of the Michigan Attorney 

Discipline Board by the Michigan Supreme 

Court.  The nine-member board is the 

court system's appellate body for 

enforcing the state's Rules of ~rofessional 

Conduct; St. Antoine has served as vice- 

chair for t\vo years and been a board 

member for three years. In September, he 

was named a Champion of Justice by the 

State Bar of Michigan. Champion of 

Justice a~vards are given to a nlaximum of 

f iw people each year \vho have been State 

Bar menlbers for at least 10 years, "have 

integrity and adherence to the highest 

principles and traditions of the legal 

profession" and have "an estraordinary 

professional accomplishme~lt that benefits 

the nation, state, or local con~munity in 

which the lawyer or judge lives." 

A.W. Brian Simpson, the Charles F. 

and Edith J. C l p e  Professor of L a y  

presented the Lauterpacht Memorial 

Lecture (named for the late noted 

international la\vyer Hersch Lauterpacht) 

for the British Institute of International 

and Comparative La\rr In October 

Simpson helped conduct a course on 

human rights for Croatian la\vyers in 

Dubrolnik; and earlier in the year he 

visited the Isle of Man to participate in a 

training session for local la\vyers organized 

by the AIRE Centre on the European 

Convention on Human Rights. (Also see 

John H. Jackson, above.) 

Eric Stein, '42, Hessel E.Yntema 

Professor of Law Emeritus, last fall 

delivered the opening lecture of the four- 

part Dean Rusk Lectures that nlarked the 

25th anniversary of the founding of the 

Dean Rusk Center at the University of 

Georgia School of Law. The lecture series 

also inaugurated the center's new Annual 

Dean Rusk Lecture series. Stein spoke on 

"Democracy Beyond Nation State: The 

World Trade Organization and European 

Union." Other speakers in the series 

included Louis Henhn  of Columbia 

University School of Law, Abiodun 

Willialns of the Office of the Secretary- 

General of the United Nations, and 

European Parliament member Manuel 

Medina Ortega of Spain. Stein also served 

as a for the opening of the "Czech 

Art" exhibition at Eastern Michigan 

Uni\,ersity in October. 

In late October, Joseph Vining, the 

Marry Burns Hutchins Collegiate 

Professor of La\\,, spoke on the 

relationship betlyreen la\v and human 

capital development at the International 

Forum on Fundamental Principles of 

Human Resources for the Modern 

International City in Shanghai. He also 

visited China earlier in the year as t l ~ e  Sir 

EdIvardYoude Distinguished Visiting 

Professor at Hong Kong University of 

Science and Technology and spoke there in 

a program co-sponsored lvith thel'ale 

Club of Hong Kong, the Harvard Club of 

Hong Kong, and the Oxrord Sr Cambridge 

Society of Hong Kong. (A version of one 

of his lectures begins on page 83.) Earlier 

in the year, he lectured on the question "Is 

There an Implicit Theology in the Practice 

of Ordinary Law?" at a program at Mercer 

Uni\,ersity on "The Theology of the 

Practice of Law;" other participants 

included James Boyd White, the 

L. Hart Wright Collegiate Professor of 

L a y  British novelist/biographer Peter 

Ackroyd, and OldTestament theologican 

Walter Brueggemann. Last \\linter, Vining 

also discussed "Corporate Crirne and the 

Religious Sensibility" as part of a prograin 

on "Religion and the Criminal Law: Legal 

and Philosophical Perspectives" co- 

sponsored by Arizona State University's 

College of Laxv, Department of 

Philosophy, and Department of Religious 

Studies. 

Le\vis M. Simes Professor of La\\. 

Lawrence W. Waggoner, as director of 

research, attended the meeting o l  the 

Joint Editorial Board for UniformTrust 

and Estate Acts in IVashington, D. C . ,  in 

December. In September, as reporter, he 

chaired the meeting of Advisers to 

Restatelllent (Third) of Property in 

Philadelphia. 
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James Boyd White, the L. Hart 
Wright Collegiate Professor of Law, last 
spring was a speaker for the I-lar~~ard Larr, 

Revie~i, symposium "Law, Knowledge, and 
the Academy." White Tvas a panelist for 
the s)mposium, which featured speakers 
Judge Richard Posner, of the U.S. Court 
of Appeals for the Seventh Circuit; 
Willian~ Lee, managing partner of Hale & 

Dorr; and Professor Richard Epstein of 
the University of Chicago. (His talk is 
reported on page 33.) Earlier in the year, 
he spoke at Mercer University as part of 
the program "The Theology of the Practice 
of Law" with Professor Joseph Vining 
and others. (See above.) 

Assistant Professor Mark D. West 
presented versions of his paper "Losers: 
Recovering Lost Property in the United 
States and Japan" in October at the Law 
School's Law and Economics Workshop 
and for the Harvard University Program 
on U.S.-Japan Relations. He also serves on 
the Executive Committee of the 
University of Michigan's Center for 
Japanese Studies. 

Christina B. Whitman, '74, the 
Francis A. Allen Collegiate Professor of 
Law, last spring spoke on graduate legal 
education at the annual meeting of the 
Canadian Association of Law Teachers and 
also discussed first-year curriculuin in a 
program at Arizona State University. 

S cott E. Masten, a professor in the 
U-M School of Business 

Administration, has been named to T'li11oi 

P1'11o in  Econonlics, which lists the world's 
most influential econo~nists since 1700. 
The list includes about 1,200 living 
economists, selected for the usefulness of 
their research as measured by the Social 
Science Citation Index. 

Leonard Niehoff, '84, of Butzel 

Long, has been named to the Advisory 
Board of the Michigan Chapter of the 
American Civil Liberties Union and 1 ~ d 1  
be listed in the 2003 edition of The Best 

Larcyers i n  America. He has been serving as 
counsel to The Detroit News in a case to 
open certain immigration proceedings to 
the public and has prevailed in federal 
district court and the Sixth Circuit. In 
October, he spoke on "Political 
Correctness Reexamined" at a Unirersity 
of Vermont conference on higher 
education laxv. In September, he spoke on 
legal issues related to newsgathering a t  the 
2002 Libel Conference sponsored by the 
Newspaper Association of America, 
National Association of Broadcasters, and 
Media Defense Resource Center. 

Frank H. Wu, '9  1, a law professor at 
Howard University and a visiting professor 
a t  the Law School this academic )-ear, 
during the fall delivered the Frank J. 
Battisti Memorial Lecture at Case Western 
Reserve University La\\ School as well as 
talks for the City Club of Cleveland, 
opening of Asian American Heritage 
 month at the University of Connecticut, 
the Society of American Lam-Teachers 
conference, and the "Racial Justice" series 
a t  Pendle Hill, a nationally h o ~ \ n  Quaker 
retreat in Philadelphia. 

Adrien Katherine Wing, the Bessie 
Dutton htiurray Distinguished Professor of 
La\v at the Universit). of 1on.a College of 
La\\; presented t\vo special lectures during 
her fall term \.isit to teach at the La~v 
School: "Global Critical Race Feminism: 
Islanl and'\'Von~en's Rights al'ear After 
9 / 1 1 ," to the International Law Workshop; 
and "The Promise of a Post-Genocide 
Constitution: Healing Rwandan Spirit 
Injuries," for the Legal Theory Workshop. 
She also n.as a panelist at Fordhanl Law 
School for the Society of American La\\. 
Teacher's Conference on "Teaching in 
Crisis,Teaching about Crisis: La\{; Peace, 
and Pedagogy." 

L-AX- SCHOOL LIFE 
EKRICI~ED el- VISITIXG 
FACULTY 

E ach year, T-isiting and  adjunct  

faculty m e m b e r s  f r o m  a \-ariet?- 

of  academic a n d  pract ice specialties 

take u p  residence at  t h e  La\\- School .  

Inside t h e  classroom as TT-ell as 

outs ide i t ,  they share the i r  

espei-ieilce and  e s p e r t i s e  \\.ith 

s tudents  and  colleagues and  

frequent ly also coi l t r ibute  t o  

lectures ,  c o ~ l f e r e n c e s ,  and  s?-mposia. 

H e r e  a r e  t h e  T-isiting and  adjunct  

b c u l t v  this academic ?.ear. These  

biographies ha\-e bee11 edi ted f o r  

space. For  t h e  fill1 1-ersioi-i visit t h e  

La\\- School W e b  si te  a t  

\\-\\-\.c-.la\r..un~ich. e d u .  (Teachiling t e r m  

and  courses  appear  i n  parenthesis  a t  

t h e  coi~clusioi l  of' each entr?-.) 

Robert H. Abrams, '73, who earned 
both l%s A.B. and law; degree at the 
Uni~rersity of Michigan, is an expert in the 
natural resources field. He teaches courses 
in en\ironmental laxv, n-ater law and 
hazardous nraste, as u-ell as civil 
procedure. Abra~ns enjoys a national 
reputation in the water law field and is co- 
author of Legal Control g Plhrer Resources, a 
leading casebook on the subject, n o ~ v  in its 
second edition. He is also co-author of 
Enr~lronmental La117 and Policj-: Kature Larr and 

S o c i e y ,  a casebook used for teaching 
environmental law. Abranis has been a 

member of the Wayne State Universit!. 
Lax&: School faculty since 1977. He serl-ed 
as associate dean in 1985-86 and as 
interim dean in 1986.87. Abrams has 
visited on the facult)- of the U~liversity of 
Michigan La\\- School three times, lnost 
recently in the \\;inter term of 1989. Prior 
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to joining theWa)me State faculty, lie 

taught at Western New England and 

practiced in the personal injury field. He 

is an electcd member of the American L a ~ l  

Institute, vice chair of the American Bar 

Association Watei- Resources Conlnlittee, 

and a contributing editor of the Previer~, of 
Unrted States Supren~e Court Cases. (Fall 

Term 2002; Civil Procedure; Water Law) 

Jenna Bednar is an assistant professor 

in the University of Michigan Department 

of  Political Science and is an associated 

faculty member with the Olin Center for 

Law and Economics at tlie Law School. 

She earned a B.A. at the University of 

Michigan and an A.M. and Ph.D. at 

Stanford University. She has sex-ved as an 

assistant professol- in the Department of 

Political Science at the University of Iowa, 

and as an Olin Fellow in Law and Rational 

Choice at the University of Southern 

California Law Center. Her work has been 

published in the Southern Collfbmia Law 

Review and the International Review o f l a w  

and Economics. Her current research and 

teaching interests include theories of 

federal stability, comparative constitutional 

design, political economy of institutions, 

game theory for political scientists, and 

the politics of judicial review. (FallTerm 

2002; Analytical Methods) 

Lan Cao is profcssor of law at the 

College ofWilliam and Mary Marshall- 

Wythe School of Law;. She holds a J.D. 

fromyale University and a B.A. from 

M o ~ m t  Holyoke College and joined the 

faculty at Marshall-Wythe in 2001 after 

teaching at Brooklyn Law School for six 

ycars. Cao clerked for Judge Constance 

Baker Motley of the U.S. District Court 

for the Southern District of NewYork, 

pacticed with Paul, Weiss, Rifkind, 

Wharton & Garrison in NewYork City, 

and was a Ford Foundation Scholar in 

1991. She has published on a range of 

topics, such as privatization in transitional 

economies, particularly Chna ,  

g;lobalization and U.S. trade laws, ethnicity 

and cconon~ic development, and law and 

economics. In 1996, Cao lectured on 

international business law at the 

University of Ho Chi Minh City Law 

Faculty and the University of Hanoi La\,\. 

Faculty. In 1998, she was a visiting 

associate pr-ofessor at Duke Law School. 

Cao also ~vri tes  fiction. Her critically 

acclaimed 11o\7el, Monkey Bridge, published 

in 1996 by Vihng (hardback) and in 1997 

by Penguin (paperback), is one of the first 

novels about Vietnam written by a 

Vietnamesc American and published by a 

major publishing house. She recently 

finished a second novel, tentatively titled 

Chinamani  Chance, about human smuggling 

from Fujian, China, to Chinatown in New 

York City. (Winter 2003; Enterprise 
Organization; International Business 
Transactions) 

Marion Crain is the Paul Eaton 

Professor of Law at the University of 

North Carolina. She received her B.S. 

fi-om Cornell University and her J.D. from 

the UCLA School of Law. A member of 

the California State Bar, she began her law 

career in 1984 with the Los Angeles firm 

of Latham & Watkins, wherc she 

specialized in labor and employment law. 

The follo\ving year she clerked for Judge 

Arthur Alarcon of the Ninth Circuit Court 

of Appeals. Since 1986, Professor Crain 

has taught labor law, labor arbitration, 

employment law, ADR and the workplace, 

sex equality, and family law. She has held 

permanent or visiting appointments at 

several U.S. universities. Crain researches 

and publishes mostly in thc field of labor 

law, and is the co-author of a 

Michie/ Lexis Law Publishing Textbook, 

Labor Relations Law (withTheodore 

St. Antoine, '54, and Charles Craver). IHer 

scholarly articles have appeared in 

numerous prestigious law reviews. In 

1998-99 Professor Crain chaired the 

American Association of Law Schools 

Section on Labor and Employment Law. 

She serves on thc boar-d of editors rbr thc 

Ernplyee Rrghts and Emplyment  Pollv 

]ourno1 (jointly sponsored by the Chicago- 

Kent College or Law and NERI), ant1 is a 

member of the West Labor Law Group. 

Crain has recei\red research grants from 

the National Sciencc Foundation and I he 

HFL-CIO Lawycrs Coordinating 

Committee. (Winter Term 2003; Family 

Law; Labor Law) 

Tsilla Dagan is an assistant profcssor 

at Bar Ilan University Law School. Shc 

earned a J.S.D. atTe1 Aviv University 

in1 999, an LL.M. in taxation at NewYork 

University in 1993, and an LL.B. atTel 

Aviv University in 1988. She has also 

serl~ed as an adjunct professor at Tel A\,i\r 

University Law School and as a visiting 

assistant professor at University of 

Michigan La~v School. Profcssor Dagan 

teaches tax la~v, international taxation, tax 

policy, international tax policy, and 

corporate taxation. She has published in 

both English and Hebrew. Among hel- 

English pul~lications are: "National 

Intcrests in the InternationalTax Game," 

18 Tfirginia Pox Rer,ierr, 363 (1 998); "The Tax 

Treaties Myth," 32 NccrcYork Ilnir,ersi~y 

journal oflnternational Law and Politics 939 

(2000); and "The Covert Rcgressivity of 

Progressive Ideas in International 

Taxation," in Globolizatron and the Mhfarc 

State, Eyal Bcnvenisti and Georg Noltc 

editors. Publications in Hebrew include 

"National Interests in International 

Taxation," 20 721 Avir~ Univerritl/ Law Rer~iecrr 

327  ( 1  996); and "The Hidden Distributive 

Effects ofTax La\?[" in Distr~hutirfe Justice in 

Israel, Menachcm Mautner editor (2000). 

(Fall Term 2002; IntcrnationalTax Policy 

Seminar) 
Frances H. Foster, a professor of law 

at Washington University in St. Louis, 

teaches and writes in the areas of trusts 

and estates, Chinese law, and socialist law 

in transition. She I-eceivcd an i1.R. dcgree 
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l'rorn Princeton Uni\.crsit\ in Clavic 

Languages ant1 Litcraturc, Ru\sian Stu(lics, 

anrl Latin American Cturlic\; J.D. ancl M . A .  

rlc21-ccs li-oniYalc Uni\.cr\itv in La\\, ant1 

Intcrnational Rclations; ant1 a J.S.D. from 

Stanl;)rd Uni\.crsitv, \\ hcrc shc completctl 

a tlisscrtation rxamining So\.ict influence\ 

on prc- 1949 Chincsc la\\,. Fo\tcr has bccn 

a rcscarch fcllo\l. at Harvard Law Cchool's 

East A\ian Lcgal Studies prograln, a 

\ i s ~ t ~ n g  professor at the Cornell La\i 

School, a fcllo\\r of Har~rard Uni\crsit\.'s 

Russian Rcscarch Center, and a mcmhcr 

of the ,4nicrican Bar Association's Task 

Force on Cul~an Tcchnical Assistance. 

Fostcr's most rcccnt scholarship euamined 

thc pcr\rasi\-c role of family in American 

inhcritaiice la\\.. In earlier \\.ark, she 

coniparcd the Chinese and U.S. 

~nhcritancc slrstcms, bawd on her original 

translations of Chincsc inhcritancc cases. 

Shc has \vritten cstensi\ .cl~ on frccdom of 

the prcss issues in China, Hong Kong, ant1 

Russia, and produced the first analysis of 

post-Soviet approaches to rcstltution of 

expropriated property and possible Icssons 

foi- Cuba. Foster's currcnt rcscarch focuses 

on trust la\v issues in 130th China and the 

Unitcd States. (Fa11 Tcrm 2002;Trusts and 

Estates I; Chinese Lcgal System Seminar) 

David H. Gctches is the Raphacl J. 

A4oscs PI-ofcssor of Natural Rcsourccs La\\. 

at thc Uni\.crsity of Colora(lo School of 

La\\.. Hc has pul3lislied scvcral hooks, 

including: Fcdcral Intlliln Loll, ~vitl i  

Wilkinson and Williams ( 1998); llbtcr 

Rc~ource 1 lilnogcmcnr , \\.it11 Tar-lock and 

Corhridgc (2002); lfbtcr La11 In a .Yutshcll 

( 1997); Scurching Our the Hcotlrrurers: 

Change ilnti Rct1iscor.c.y In Ilkctcrn Ilbtcr Larr 

and Pohcj., \\.it11 Bate.;, MacDonncll, and 

LVilkinso~i (1 993); and Controllin,g llbtcr 

UFC: The IJnf;ni\hcd l3urlncc~ ofl lhcr  Qlla119. 

Control, with MacDonncll ant1 Rice 

( 199 1 ). Gctclics \\.as the first attornej. in 

thc Southern California officc of 

California Indian Legal Scr\.iccs, \vIiich he 

opcnctl in 1969, ant1 \\,a\ the founding 

Euccutivc Dircctor of the Nati1.e ,4mcrican 

Rizhts Fund (NARF), \\.here he remaincd 

from 1 971 -78. From 198 3-87 Gctchcs 

scr~.cd as csccuti\ c tlircctor of the 

Coloraclo Department of Natural 

RCSOU~CC\ under Go\.crnor Richard D. 

Lamm. He is on thc Boartl ofTrustces of 

thc Grancl Can!.on Trust, thc Go\,erning 

Roartl of the Wilderness Society, the Board 

of Directors of Defenders ofM'ildlife, ancl 

the Board ofTrustees of thc Rocky 

Mountain Mineral La\v Foundation. He is 

on advisor\. boards for the Natural 

Resources La\\ Centcr, American Ri\.ers, 

and Trust for Public Lantl, and has 

consulted I\-iclelv in the United Statec and 

other countries. Hc  scr\.ed a< a special 

consultant to  the Secretar! of the Interior 

in 1996. Getchcs' research focuses on a 

\.aricty of topics, including the United 

States Supreme Court's Indian la\\ 

tlecision-making, changing patterns of 

go\-ernancc in \\.ater la\\; the la\\- of the 

Colorado Ri\.er, and indigenous and I\-atcr 

la\\. iwues in Latin .4merica. Gctches 

graduated from Occidental Collc_~e wit11 

an A.B. and earned a J.D. at the LIni\.ersitv 

of Southcrn California La\\- School. 

( Wintcr Term 2003: American Indian 

Law; Natural Rcsourccs LIW Seminar) 

Rodger Haines Q C ,  11-ho earned his 

1,achclor of arts and la\\- dcgrccs at 

,4uckland Univcrsit!., Nc\\- Zealand, has 

been practicing refugec la\\ since 1 98 3 

and \\,as appointed Quccns Counscl in 

A4av 1999. Hc also practices administrative, 

i~nini_~ration, citi7cnship, and customs and 

extradition la\\. Hc has prescntcd papers 

at confcrcnccs around the 11-orld, and 

scr\ cs as deputy chairperson of the NCIV 

Zcaland Rcfugcc Status .4ppcals uthol-it?.  

Haiiies has \\,rittcn man\. of the .4utho1-itv's 

principal decisions. Since 1993 he has 

lccturcd on imniigi-ation and rcfugee law 

at the Faculty of La\\; .Auckland Uni\,crsitv. 

Hc has participated in both colloquia on 

Challenges in International Lay  con\,ened 

bv the U-M La\\. School's Program in 

Refugee and Asylum Law (internal 

protection alternative; causation). Haincs 

\\.as 1-isiting professor of la\\- at the 

Uni\-ersity of Michigan La\$- School in the 

fall term ZOO0 and is die author of the 

paper on gender-related persecution 

commissioned by thc Unitcd Yations High 

Commissioner for Refugees as part  of the 

LrNHCR's Glohal Consultations on 

International Protection in thc lead-up t o  

the 50th anni\.ersar!. of the 195 1 

Con\-ention relating to  the Status of 

Refugees. Hc publishes a \Veh database on 

Nc\\- Zealand rcfugce la\\- kno\\m as Ye\\- 

Zcaland Refugee La\\- (Ref?VZ). (F7'inter 

Term 2003; Comparative Asylum Law 
Seminar [with Professor Jamcs C. 

Hatha\vay] ) 

Giinther Hand1 is the Eberhard 

Deutscli Professor of Public International 

La\\- at Tulanc Uni\.ersit\. Law School. He 

holds la\\- degrees from the Uni l -ers i t~  of 

Gra7 (Dr. iur), Cambridge (LL.B. ) and 

Yale (J.S.D.). He has been a Fello\\- at the 

Max Planck Institute of Public Intcr- 

national Law in Heidelhcrg, and has taught 

at univei-sitics in the United States. 

Canada, and EUI-opc, including Corncll. 

Tcxas, Duke, and hlichigan (in 1992). He 

is the founder- and a formcr editor-in-cliicf 

of the )earl>ook ?f Internotional Enr ~ronrncnrul 

Lori, and ser~vcd as consultant t o  man\ 

international organi7ations and go\ ern-  

~ncntal  agcncics. In 1995: hc scr\  cd as a 

special adviser in tlic Lcgal .id\.iser-'s 
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Office of the Austrian Ministry of Foreign 

Affairs. He has published widely on public 

international law, international environ- 

mental la\\?, law of the sea, and nuclear 

energy lam. In 1998, Hand1 was awarded 

the EIisabeth Haub prize for achievements 

in the field of international environmental 

law. (FallTerm 2002; International 

Environmental Law; Corporate Conduct  

Seminar) 

K y r o n  H u i g e n s  is a graduate of 

Washington University, ~vhere  he earned 

an A.B., and Cornell Law School, where 

he earned 11is J.D. He has ser~red on the 

faculty at Benjamin N. Cardozo School of 

Law in Newl'ork City since 1996. Prior to  

his teaching career, Huigens practiced law 

in the Seattle-Tacoma area as a prosecutor 

and as a criminal defense attorney. He 

teaches criminal laby criminal procedure, 

death penalty, habeas corpus, and theories 

of punishment at Cardozo. Huigens' 

primary scholarly interest is in the theory 

of punishment. His articles have been 

published in the Harvard Law Reriebv, 

Caltfornia Law Rerrie~i,, and Georgetovvn Law 

Journal, among others. (Academic Year 
2002-03; Criminal Law; Criminal 
Procedure: Bail t o  Post-Conviction 
Review; Death Penalty a n d  Habeas 

Corpus) 

S h e r m a n  A. J a c k s o n  is associate 

professor of Islamic Studies in the 

Department of Near Eastern Studies at the 

University of Michigan. A specialist in 

Islamic law and tl~eology, he earned h s  

B.A., M. A,, and Ph.D. at the University of 

Pennsylvania between 1982 and 1990. 

Jackson has taught at Wayne State 

University, Indiana University, University 

ofTexas at Austin, American University in 

Cairo, Egypt, and Middlebury College. He 

also has received numerous fellowships 

and abvards and has served as interim 

oC the Shari'ah Scl?olars 

Association of North America and as a 

member of the Board ofTrustees for the 

North American Islan~icTrust. Jackson is 

the autl~or of Islamic La~v  and the State: The 

Constitutional Jurisprudence o f  Shihab al-Din 

al-Qarafll, as \well as numerous articles on 

Islam. He speaks classical Arabic, 

Egyptian, Levantine, Saudi Arabian, and 

Sudanese dialects, and has a reading 

knowledge of French, German, and 

Persian. (Winter Term 2003; Islamic Law) 

O r i t  K a m i r ,  LL.M. '95, S.J.D. '96, is 

a professor of law specializing in 

interdisciplinary cultural analysis of law, 

lami and film, and feminist legal thought. 

She has taught a variety of courses, 

including Israeli La\\; Culture and Society, 

The Israeli Legal System, and Sexual 

Harassment Law at the Hebrew University 

in Jerusalem, and Criminal Law, Law and 

Film, and Feminist Jurisprudence at the 

University of Michigan. Her book 

(published by the University of Michigan 

Press), E v e y  Breath You Gke:  Stalking 

Narratives and the Law, offers a cultural 

analysis that locates America's anti-stalking 

law-s within the contexts of world 

mythology, religion, literature, film, and 

the social sciences. Her recent book, 

Femjnlsm, Rights and the Laiv (in Hebrew), is 

the first textbook on Israeli feminist 

jurisprudence. Kamir drafted a sexual 

harassment bill that was adopted by the 

Israeli Parliament and legislated into law 

in 1998 and has been actively engaged in 

oral and written explication of its new 

legal concepts to the Israeli public, 

academic, legal, and otherwise interested, 

as well as to international forums. 

Professor Kamir wrote her dissertation in 

the field of la167-and-literature under 

Professors James Boyd White and William 

I. Miller. Prior to that, she clerked in the 

Israeli Supreme Court and in the Israeli 

Parliament, and served as legal advisor to 

Israeli organizations such as the Israel 

Women's Network. Her publications, in 

Hebrew and English, offer analyses of law, 

society, and culture, often focusing on the 

construct of gender. I-Ier recent 

publications are in the new field of l a w  

and-film, offering integrated analyses of 

two influential discourses and exploring 

the dialogue between them. (Academic 
Year 2002-03: Criiiiinal Law; Law and  
Film: Women as Victims and  Villains; 
Feminist Theory and  Jurisprudence 
Seminar) 

D i n o  Kri ts iot is  is Reader in Public 

International Law at the University of 

Nottingham in tlle United Kingdom. He 

earned his LL.B. (Wales) and his LL.M. 

(Cambridge), and was recently visiting 

professor of law at the Fletcher School of 

Law and Diplomacy at Tufts University. 

Kritsiotis specializes in international law 

on the use of force and armed conflict, 

democracy, the United Nations, as well as 

the history and theory of international law. 

He has served as Rapporteur of the 

International Law Association (British 

Branch) Committee on Theory and 

International Law and became Co- 

Rapporteur of the Project on 

Humanitarian Protection in Non- 

International Armed Conflicts of the 

San Remo International Institute on 

Humanitarian Law in January 1999. 

Kritsiotis has served as a member of the 

Board of Editors of the Journal of Conflict 

and .Cecuriy Law since 1996 and of Human 

Rigllts and Human Mkyare since 2001. 

(Winter Term 2003; International 
Criminal Justice; International Law and 
Armed Conflict Seminar) 

S c o t t  E. M a s t e n  is the Louis and 

Myrtle Moskowitz Research ProSessor in 

Business and Law and Professor of 

Business Economics and PubIic Policy at 

the University of Michigan Business 

School. He joined the faculty at the 

Business School in 1984, following two 

years as a member of the economics 

faculty at the University of Virginia. 

Masten received his P11.D. in econoinics 

from the University of Pennsylvania and 

his A.B. from Dartmouth College. His 
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rc.scarch t'ocuscs on i\sucs at the 

organi-/ation, ant1 lie is a Icatling scholar of 

tr~insaction cost cconomics, publishing 

nucicrnus articles relating to  contracting, 

\.crtical integration, and antitrust. Masten 

1s \\.orkin$ on a hook ti tlcd The 

(3rkqcl"n~/atlon and Gor,ernancc $1-l~gher 

Ftlucatron. Since joining thc University of 

Michigan, Masten has taught thc core 

MRA Applicd Microeconomics coursc ant1 

MR,4 electives on The Structurc of 

Rusincss Transactions and Contracting and 

on Nonprofit antl coop era ti^,^ Enterprise. 

Hc also teaches a doctoral scminar on the 

Economics of Institutions and Organization 

and has taught Economic Analysis of La\\. 

at the Ur.i\,crsit\r of Michigan La\v School. 

Masten is an editor of Economic Inqrilrr* and 

serjVcs as associate editor o r  editorial 

hoard member of sevcral other journals. 

He is a founding board member of tlie 

International Society for New Institutional 

Economics and chairs the University of 

Michigan's Committcc on thc Economic 

Status of the Facult\,. (WinterTerm 2003; 
Law and Economics Workshop [with 
Alcne and Allan F. Smith Professor of 
Law Merritt B. Fox]) 

Dana Muir, '90,  joined the Univcrsity 

of Michigan Busincss School faculty in 

1993. In addition to  licr continuing 

appointment at tlie Rusincss School, she 

has taught at thc Uni\rcrsit!r of Michigan 

and Univcrsit\r of lo\+.a la\+, schools. Prior 

to joining the Business School facult!: she 

practiced la\\. ~ v i t h  t\vo large la\v firms 

11 it11 national practices. Hcr scholarl\~ 

\\oi-k has garnered a v a r i c t ~  of regional 

and national rcscarch a\\-arcls. In 2002 the 

Llnitcd Statcs Suprcme Court citcd hcr 

rcscarch in an important decision on 

ERISA rcmcdics. Muir \\,as a dclcgatc to  

the first and second White Housc/ 

Congrcssional National Summits on 

Retirement Savings and has scrvcd as a 

Congrcssional Fcllo\v. Slic currently ser\.es 

as a inenihcr of the Department of Lalmr's 

A(lvisorv Council on 

Emplovec Wclfarc and 

Pension Plans. During 

1997-98 she \\.as the 

Sanford R. Rohcrtson 

Assistant Professor of 

Rusincss La\\,. Muir 

holds an M.B.A. from the Univcrsity of 

Michigan in acltlition to  her J.D. (Fall 

Term 2002; Employee Benefits) 

Richard W. Painter recei\.ed his B.A. 

from Har~sard University and his J.D. from 

Yale Uni\,crsitv. H e  clerked for Judge John 

T. Noonan Jr., of the U.S. Court of 

Appeals for the Ninth Circuit, and later 

\\.orkecl at Sulli~ran & Crom\\,ell in Ye\\. 

York Cit!.. He published a second edition 

of his legal ethics casebook with Judge 

Noonan in 2001 and has recentl!, 

published 10 articles, book revie\\.s, and 

essays in la\\. relie\\-s. These include "Rules 

La\\.vcrs Pla\. B!;" in the .Ycrr.)ork Clnir-ersitr. 

Lair Rer.ierr.; an article on  multidisciplinarv 

la\\. practice in tlie .llinncsotu Lan Rer-icrr.; 

an article on European corporatc takeover 

law (co-authored ~ v i t h  Christian Kirchner 

of the Humboldt University in Berlin. 

Germany) in the European Brisincss 

Organi7orion Larr Rcr.icrr (Mas Planck 

Institute); an article on advance \\.aiver of 

client conflicts in the Gcorcqctorr-n Jorirnal c7f 

Lcga1 Ethics; and a book rc\.ie\v in thc 

,Ilichigan Law Rcr.icrr.. During the 2001 

spring semester, Painter \\-as the Il'arren 

Kno\\.lcs Irisiting Professor of Legal Ethics 

at thc Uni\.ersitv of\.Yisconsin, and, in 

June 0 0 1 ,  was a \visiting lecturer in 

corporate and securities la\\. at the 

Llnivcrsit\. of Bielefeld in Germany. He 

\\.as elected to  nienibcrship in the 

American La\\. Institute in 2000. Painter 

tcaches husiness organizatio~~s, markct 

rcgulation, corporatc finance, and 

professional rcsponsihilit\.. (Fall Term 
2002; Mergers and Acquisitions; 
Securities Regulation) 

Christopher J. Peters, '92, is an 

associate professor of law at MTa!ne State 

Universit!, La\\- School in Detroit, \\-here 

he has taught since 1997. He received his 

B.A. summa cum laude from Amherst 

College in 1989, where he was alvarded 

the .\Ifred F. Ha\-ighurst Prize for the 

outstanding honors thesis in history, and 

his J.D. cum laudc from the University of 

Michigan La\\- School, where he scr\-ed on 

the .llichigon Law Rcr.ierr.. Peters practiced 

general civil litigation \\ i th the Chicago 

oftice of Latliam & Watkins and served as a 

Bigelo\\. Teaching Fello\\. and Lecturer in 

La\\ at the Universi?. of Chicago La\v 

School. He teaches and \\ri tes in the areas 

of constitutional la\\; political and 

constitutional tlicor!., jurisprudence, 

procedure, and legal process, and has 

published articles on those subjects in the 

Harr-ard Larr Rcr.icrr; )ale Larr, Journal, 

Columbia LOTI  Rcr.icrr: Morthrr~cstern Unir-crsitr 

Lon- Rer,icrr: 1ort.a Larr Rer-ierr; Boston 

Unir.crsit,r Larr REI.~cH.,  and tlie peer- 

rc\.ie\\-ed journal Legal Theoc~.. Peters has 

received three Teacher of t11eYea1- A\\-ards 

from the Wayne State Uni\.ersitv La\\- 

School Student Board of Governors and 

\\,as akvarded the 2001 Donald H.  Gordon 

A~vard for Teaching Excellence. (Fall Term 
2002; Civil Procedure; Legal Process 
Seminar) 

Leonard L. Riskin is C..4. Lccdv 

Professor of La\\. and dircctor of the 

Center for thc Study of Di:p utc 

Resolution at the Uni\-ersity of Missouri- 

Columbia School of La\\; He studied at the 
I 

1 

Llniversi? ofIVisconsin-Mc~disou (B.S. ) 

Nc~v' lhrk  Uni\.crsity (J.D.) andYale i 
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(LL.M.). He served as a trial attorney for 
the U.S. Department of Justice Land and 

Natural Resources Division, as general 
counsel of the National Alliance of 
Businessmen, both in Washington, D. C., 
and as a professor at the University of 

Houston Law Center. Much of his work 
has centered on mindsets with which 

lawyers and other dispute resolvers 
approach their work. He has published 
numerous articles and several books on 
dispute resolution, including (with James 
Westbrook) Dispute Resolution and Lacryers 

(West Publishing Co. 1987, 2nd ed. 1997, 
3rd ed. 2002), and directed the Dispute 

Resolrltion and LarlyersITideotape Series (West 
Publishing Co., 1991). He has published 
articles on law in many academic journals, 
including the Calijofornia Larv Review and the 
Harvard Negotiation Larv Review. and 
personal essays in popular publications, 
such as the Atlantic il4onthll., the Mrr~York 

Times Magazine, and the I/Vashington Post. He 
won the CPR Dispute Resolution Institute 
Excellence Awards for "Mediator 
Orientations, Strategies, andTechniques: A 
Grid for the Perplexed," which appeared 
in the Harr~ard Negotiation Law Review, and 
for introducing alternative dispute 
resolution into law school curricula at the 
University of Missouri and other law 

schools. He has received and managed 
numerous grants, and has povided 
training and consultation in dispute 
resolution for courts, law firms, bar 
associations, corporations, government 
agencies, and l a ~ v  schools in the United 
States, Europe, and Asia. In recent years, 
he has taught mindfulness to law students, 
lawyers, and mediators across North 
America and in Europe and published 

articles about the potential benefits of 
mindful approaches to  practicing and 
studying law. (WinterTerm 2003; 
Mediating Legal Disputes Seminar; 
Alternative Dispute Resolution) 

For four decades William W. Van 
Alstyne has been one of the nation's 
leading authorities on freedom of 
expression especially and constitutional 
law generally. Van Alstyne is a graduate of 
the University of Southern California 
magna cum laude, and Stanford Law School, 
where he was Order of the Coif and 
articles and book review editor of the 
StanJord Larr. Review. Soon after his 
admission to the CaliSornia Bar, he joined 
the Civil Rights Division of the U.S. 
Department of Justice, pursuant to its 
Honors Program, handling voting rights 
cases in the South. After serving with the 
U.S. Air Force, he joined the Ohio State 
law faculty, where he was promoted to full 
professor in 1964. The follo~ving year he 
joined the Duke law faculty, where he now 
holds the Richard R. &Thomas S. Perluns 
Chair of Law. Van Alstpe's writings have 
addressed virtually every major subject in 
the field of constitutional law and have 
been quoted or cited in a goodly number 
of U.S. Supreme Court opinions. He has 
testified in numerous hearings before 
Senate and House committees on various 
constitutional issues. A recipient of two 
honorary degrees, past president of the 
American Association of University 
Professors, and a former member of the 
National Board of Directors of the 
American Civil Liberties Union, Van 
Alstyne was elected into the American 
Academy of Arts and Sciences in 1994. In 
1987, he was selected in a poll of federal 
judges as "one of the 10 most qualified 
persons in the country for appointment to 
the Supreme Court" - a distinction 
repeated in a similar poll by the An~erican 

Lar.iyer. In 2000, the Joirrnal $Legal I-Iistoly 

naincd him one of the 40 "most frequently 
cited" legal scholars in the 20th century. 
(Winter Term, 2003; Introduction t o  
Constitutional Law; Federal Practice in 
Civil Rights and Liberties Seminar) 

Adrien Katherine Wing is the Bessic 
Dutton Murray Distinguished Professor of 

Law at the University of Ioxva College of 

Law, where she has taught since 1987. She 
holds an A.B. degree magna cum laude from 
Princeton, an M.A. from UCLA in African 
Studies, and a J.D. from Stanford Law 
School. She practiced international ia\v in 
NewYork City, with an emphasis on 
Africa, the Middle East, and Latin 
America. At Ioxva, Wing teaches 

constitutional law, critical race theory, 
human rights, law in the Muslim world, 
comparative law, and comparative 
coilstitutioilal law. She is also the director 
of the College of La~sv's summer abroad 
program in Arcachon, France. Author of 
over 60 publications, she is the editor of 
Critical Race Feminism: A Reader (NewYork 
University Press, 1997) and Global Critical 

Race Feminism:An International Reader (New 
York University Press, 2000). (FallTerm 
2002; Critical RaceTheory; Law in the 
Muslim World)  

Frank H.Wu, '91, joined the faculty 
of the Howard University School of Law 
in Washington, D.C., in 1995 and served 
as clinic director from 2000-02. Wu's 
Yellorr,: Race in  America Byond  Black and 

I.r/hite was published by Basic Books in 
January 2002. His co-authored textbook, 
Race, Rights, and Reparation: Lavrl and the 

Japanese-ilmerican Internment, was published 
in 2001. His more than 200 articles and 
op-ed pieces have appeared in many 
periodicals and nlost of the nation's 
leading newspapers. Wu is a member of 
the Board ofTrustees at Gallaudet 
University, founded to serve the deaf and 
hard of hearing. He also is a hearing 
committee chair for the D.C. Bar Board or 
Professional Responsibility, which 
adjudicates attorney discipline matters. I11 
addition, he chaired the D.C. Human 
Rights Commission in 200 1 -02. Wu's 
versatility is demonstrated by the fact that 
he has been a Scholar in Residence at 
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Dccp Spring Collcgc, a highly sclcctivc 

all-nialc full-scholarship school locatcd on 

'1 student-run cattlc ranch in rural 

California. Rcforc beginning his academic 

carccr. Wu clcrkcd \\.ith thc latc U.S. 

District Court Judgc Frank J. Rattisti in 

Clcvcland and thcn joined the civil 

litigation practicc group at Morrison & 

Focrstcr in San Francisco. (Academic Year 
2002-03; Immigration Law; Civil 
Procedure; Asian Americans and the 

Law) 

U zma Ahmad received her A.B. in 

biology cum Iaude from Harvard 

C~l l cge ,  her I.D. from Har\.ard Law 

School, and practiced corporate and 

securities law with Dechert, Price $i 

Rhoads in its Philadclphia and Boston 

officcs. (Winter Term 2003; Securities 

Disclosure Seminar) 

Jonathan Alger is assistant general 

counsel and adjunct faculty m e m l ~ e r  at the 

Uni\.ersity of Michigan. He coordinates 

thc University's \vork on the ad~iiissions 

la~vsuits and related affirmative action 

tnattcrs, and also provides Icadcrsliip on 

intellectual propcrtv, niedia and 

information la\\; and c\,berspacc legal 

issues. Hc is a graduate of S\\.arthmorc 

Collcge and I-Iar\.ard La\\. School. (Winter 

Term 2003; Higher Education Law) 

John E. Bos, '64, is a partner at 

Bcrnick, Omer  $i Radncr PC in Lansing, 

~ ~ r h c r e  hc spcciali7cs in cstatc planning, 

elclcr la\\; and husincss planning and 

scr~.cd as an adjunct professor of cstate 

planning at Thomas M. Cooley La\\' Sc11o01 

from 1 975-80. (Academic Year 2002-03; 
Estate and Gift Tax; Estate Planning 
Seminar) 

Adjunct Clinical Assistant Profcssol. 

Lorray S. C. Brown is managing 

attorncy and consumel- la\\. attorncv at tlic 

Michigan Povcrty La\\. 

Prosram (MPLP). She 

rcccivcd her J.D. from the 

Uni\.ersit!. of Pittsburgh 

School of La\\- and her B.A. 

from the University of 

Pennsyl\.ania. She has several !.ears of la\\- 

teaching experience, most recently 

teaching Legal Practice at the University 

of Michigan La\\. School. (FallTerm 2002; 

Children's Rights Appellate Practice) 

Elena Bruntse~a received her J.D. 

with honors from the Ka7akh State 

University School of La\\. in .\]ma-.Ata, 

Ka~akhstan, and an LL.M. fromyale La\\- 

School. She \\-as a la\\ professor at her 

alma mutcr and, later, at the St. Petersburg 

Juridical Institute and a professor and Pro- 

Rector at thc St. Petersburg Institute of 

La\\- in St. Petershurg, Russia. (\'CTinter 

2003; International Commercial 
Arbitration; Legal Reform in Russia) 

Andrew P. Buchsbaum earned his 

B..4. magna cum laudc from Harvard 

College, his J.D. from Boalt Hall School of 

La\\- at the Universit! of California- 

Berkeley, and his Master of La11.s fro111 

Georgcto\\-n Unij-ersitv La\\- Center. He 

has ser\.ed on the staff of the National 

IVildlifc Fcderation's Great Lakes Natural 

Rcsource Ccnter as the \\'ater Quality 

Projcct Manager since Decemher 1 998. 

(Fa11 Term 2002; Federal Litigation: 

Environment Case Study) 

Laurence D. Connor, '65, has been a 

frcqucnt 1-isiting facultv mcmhcr at the 

La~v Scl~nol and continucd in that status 

last fall \\.bile also joining thc tcaching 

ranks fulltime as an assistant clinical 

professor in thc Legal Practice Program. 

(See Law Quadrc7nglc Yotes, Summer 2002, 

page 28.) He carned his B..4. cum Iaucic 

from Miami Uni~wsi ty .  Connor \\-as a 

scnior litigation mcmhcr at the la\\- firm of 

Dykcn~a Gossett PLLC in Detroit until 

200 1 . (Fall Term 2002; Mediating Legal 

Disputes Seminar) 

Timothy L. Dickinson, '79, is a 

partner n i t h  Dickinson Landmeier LLP, 

Washington, D.C., and has taught at 

Georgeto\\-n La\\- Center as an adjunct 

professor. (Winter Term 2003; 

Transnational Law) 

Diane Eisenberg holds a J.D. from 

Harvard La\\- School and has served as 

attorney for the Judicial Council of 

California, which establishes and 

implemcnts polic! for the California State 

judicial sJ7stem. She earned an h4.B. in 

English and .American Literature from 

Princeton University and a B.A. from the 

State Universitv of Ne\\-York at Ston!- 

Brook. (Fall Term 2002; Law and 
Literature Seminar; Professional 
Responsibility and Ethics Seminar) 

Paula Ettelbrick \\-as most recently 

the family policy director for the Policy 

Institute of the National Gay and Lesbian 

Task Force and served as legal director for 

Lambda Legal Defensc and Education 

Fund. (Fall Term 2002; Sexuality and the 

Law ) 

James Forman is a graduate of Bro\\n 

University andlhle La\\- School. He 

clcrkcd for both U.S. Suprcme Court  

Justice Sandra Day O'Connor and Judge 

William Norris of the Ninth Circuit, and 

\rorked for six years with the Puhlic 

Dcfender Servicc in \Vashington, D.C. H e  

co-founded thc Maya Angelou Puhlic 

Chartcr School in 1997. (Scc thc school's 

Urel> site [\T*\VI\'. scc forevcr. orgl for niorc 

information.) (Academic Year 2002-03; 
Race, Poverty and the American City 
Scminar; Urban Education: Law and 
Reform Seminar; Police and Policing 
Seminar; The War on Drugs Seminar) 
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Roder ic  M. Glogower, the Rabbinic 
Ad\,isor for the B'nai B'rith Hillel 
Foundation at the University of Michigan, 
recei\.ed his rabbinic ordination (xvith 

honors) in Jerusalem in 1971. He is a cum 

laude graduate of Loyola University in 
Chicago and holds master's degrees in 
Jel~,ish philosophy fromyeshiva University 
and Brandeis University. (FallTerm 2002; 

Jewish Law) 

Saul A. Green, '72, joined Miller 
Canfield Paddock and Stone in Septe~nber 
2001 after serving for seven years as 
United States Attorney for the Eastern 
District of h4ichigan.Green graduated 
from the Uni~rersity of h4ichigan in 1969 
with a B..A. in Pre-Legal Studies, and then 
\vent on to earn his J.D. at Michigan. 
(Winter Term 2003; Racial Profiling 

Seminar) 

Chari  K. Grove, an adjunct clinical 

assistant professor, graduated magna cum 

laude from Michigan State University with 
a B.A. and a teaching certificate (for 
grades 6-12) and earned her J.D. cum laude 

at Wayne State University. She is an 
assistant defender in the State Appellate 
Defender Office. (Academic Year 
2002-03; Criminal Appellate Practice 

[\vith Valerie Newman, see below]) 

Alison E. Hirschel  receired her B.A. 
from the Uni~ersity of Michigan and 
graduated fromyale Law School. She 
clerked for the Hon. Joseph S. Lord I11 in 
the U.S. District Court for the Eastern 
District of Pennsylvania. For 1 2  years, she 
~\.oi-ked at Community Legal Services in 

Philadelphia as a staff attorney, then co- 
director of the Elderly Law Project, and 
finally deputy director. Hirschel has 
practiced elder law ~ v i t h  Michigan 

Protection and Advocacy Ser\.ice Inc. and 
the Michgan Poverty Law Project. She has 
taught elder law at the Law School since 
1998 anti previously taught at the 
University of Pennsylvalua firom 199 1-97. 

(Winter Term 2003; Law and the  Elderly 

Seminar) 
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William R. Jentes, '56, is a partner at 
Kirkland b Ellis, Chicago. He has been a 

lecturer at the University of Chicago Law 
School and for the American, federal, 
Texas, Illinois, and Chicago bar 
associations, in addition to having taught 
frequently here at the Law School. (Fall 

Term 2002; Complex Litigation Seminar) 

Adjunct Clinical Assistant Professor 

Neil S. Kagan is a senior counsel for the 
National Wildlife Federation (NWF) 
worhng on ~vater  quality and wolf issues 
nationally and in the Great Lakes states. 
Kagan has a B.Sc. in Biology from 
Pennsylvania State University and a J.D. 
from the University of Oregon School of 
Law, nrith a certificate in Environmental 
and Natural Resources Law. (Academic 
Year 2002-03; Environmental Law 
Practicum) 

Marvin  Krislov, the University's vice 

president and general counsel, received his 
B. A. summa cum laude fromyale University 
in 1952. A Rhodes Scholar, he studied at 
Oxford University's Magdalen College, 
where he received an M.A. degree in 
modern history in 1985. He earned a 
doctor of laws degree fromyale Law 
School in 1985 and then clerked for Judge 
Marilyn Hall Patel of the U.S. District 
Court in San Francisco. (WinterTerm 
2003; Role of In-House Counsel 

Seminar) 

Margare t  A. Leary is director of the 

Law Library. She received a B.A. from 
Cornell University, an M.A. from the 
University of Minnesota School of Library 
Science, and a J.D. from the William 
Mitchell College of Law. (Winter Term 

2003; Advanced Legal Research) 

Jeffrey F. Liss, '75, is partner and 

chief operating officer of the Washngton, 
D. C. ,  law office of Piper Marbury 
Rudnick b Wolfe LLP. He earned three 
degrees at the University of Michgan: 
B.A. with high honors, M.A., and J.D. Liss 
is a long-standing member of the adjunct 

faculty at Gcorgeto\\~n University Law 

Centcr, where he has taught business 
arbitration, remedies, and legal history. Mc 

also has taught for the law schools at the 
University of Michigan, University of 
Maryland, and American University. (Fall 

Term 2002; Remedies) 

Karl E. Lutz, '75, retired as a partner 
in 1997 from Kirkland b Ellis in Chicago, 
where he specialized in private equity, 
venture capital, leveraged buyouts, 
mergers and acquisitions, debt and equity 
financings, and board representations. 
(Academic Year 2002-03; Law Firms and 

Legal Careers; Private Equity Seminar) 

Rober t  A. Mikos, '01, is the John M. 
Olin Fellow in Law and Economics for thls 
academic year. He earned hls A.B. cum 

laude from Princeton University and 
before entering law school worked as a 
strategy consultant with the Parthenon 
Group in Boston. He earned his J.D. 
summa cum laude from the University of 
Miclugan Law School and clerked for 
Chief Judge Michael Boudin of the U.S. 
Court of Appeals for the First Circuit. 
(Fall Tern1 2002; Economic Analysis of 

Law) 

Jeffrey H. Miro, '67, is chairman of 
Miro, Miro & Weiner in Bloomfield Hills, 
Michigan. He holds a bachelor's degree 
from Cornell University, a J.D. from 
Michigan, and an LL.M. from Harvard. 
He has previously been a lecturer on 
taxation at the Detroit College of Law: an 
adjunct professor of law at Wayne State 
University, and regularly teaches at the 
Law School. (FallTerm 2002;The Board 

of Directors Seminar) 

Rober ta  J. Morr is  carned an A.B. 
from Brown University, a law degree fro112 
Harvard, and a Ph.D. in physics from 
Colunlbia University. She has practiced at 
White 81 Case and at Fish & Neave, a 

patent law firm, and served as assistant 
general counsel for Mt. Sinai Medical 
Center in NelvYork. Morris has been a 



f r q u c n t  adjunct at thc Law School sincc 

1991, mostly tcaching patent law ant1 

rvl~tc(1 suhjccts. (AcademicYcar 2002-03; 

Advancccl Topics in Patent Law Seminar; 
International Patents and Copyrights 
Seminar) 

Cyril Moscow, '57,  has been an 

acljunct professor at thc Law School since 

1973. Hc is a partncr at Honigman, 

Millcr, Sch\vartz & Cohn in Detroit, 

\\.hcrc he practiccs corporate and 

securities law. He chairs thc Statc Bar 

Subcommittee on the Revision of thc 

Business Corporation Act. (Academic 
Year 2002-03; Business Planning: Closely 
Held Corporations; Business Planning 
for Publicly Held Corporations) 

Valerie R. Newman, an assistant 

tlcfendcr in the State Appellate Defender 

Office in Detroit, is a graduate of the 

University of Michigan with a B. A. and 

earned her J.D. at Wayne State University 

Law School. (Academic Year 2002-03; 
Criminal Appellate Practice [with Chari 

K. Grove, see above]) 

Leonard Niehoff, '84, is a graduate 

of the University of Michigan as well as 

thc U-M Law School. Hc practices wvith 

thc Hut7cl Long law firm, \\rl~cre he 

manages the Media Law, Intellcctual 

Property La\\', and Highcr Education La~v 

practicc groups. Nichoff has hcen a 

mcml,cr of thc adjunct faculties ofWa?.nc 

Statc University La\\, School and thc 

Univcrsity of Detroit-Mcrcy La\\. School. 

(Academic Year 2002-03; Legal 

Profession and Legal Ethics) 

Terrence G. Perris, '72, is a partncr 

with Squirc, Sanclcrs & Dcmpscy LLP in 

Cleveland, Ohio, leading the firm's 

taxation practicc. Prior to joining thc 

firm, Perris served as a la\\. clerk to 

Justicc Pottcr Stcurart of the U.S. 

Suprcmc Court,  and prior to that, he 

served as la\\. clcrk to  Judgc J. Edward 

Lumhard, thc formcr chicf judge of thc 

U.S. Court of Appeals for thc Second 

Circuit. Hc earned his R.A. 

magna cum laudc at thc University 

ofTole(lo. (Winter Term 2003; 

Tax Plans for Business 
Transactions Seminar [with 
Paul G .  Kauper Professor of  

Law Douglas A. Kahn] ) 

Steven Rhodes, '73, is the Chief 

Bankruptcy Judge for the Eastern District 

of Michigan and serlres on the Bankruptcy 

Appellate Panel for the Sixth Circuit. His 

undergraduate degree is from Purdue 

University. He clerked for the Hon. John 

Feikens, '41, of the U.S. District Court 

for the Eastern District of Michigan. 

(Winter Term 2003; Bankruptcy) 

Mark D. Rosenbaum is general 

counsel for the American Civil Liberties 

Union in Los Angeles. He received a B.A. 

from the University of Michigan and a J.D. 

from Harvard Law School. Rosenbaum has 

taught at Loyola Law School, Harvard Law 

School, and the University of Southern 

California La\\- Center, and began teaching 

at Michigan in 1993. (MrinterTerm 2003; 

Fourteenth Amendment; Public Interest 
Litigation Seminar) 

Joel H. Samuels, '99, receilred his 

J.D. cum laridc from U-M La\\- School. He 

rccci\,ed his .A.B. macqna cum Iaude in 

politics from Princeton Uni\.ersity in 

1994. .At Princeton, he also receil-ed 

ccrtificates in Russian Studies and 

Europcan Cultural Studies and \van the 

Ashcr Hinds Pri7c in European Cultural 

Studies, thc hlont_~omcry Raiser Pri-re in 

Russian Studics, and thc Caroline Picard 

Pri7c in Politics. Follo\ving law school, hc 

clerked for Judge BarrvTed Mosko\vitz of 

thc Southern District of California. 

Samuels most recentlv practiced with 

Co~rington & Burling in Washington, D. C., 
where he \\.as invol\.ed in a v i d e  rangc of 

international litigation matters. (Winter 
Term 2003; International Litigation 
[with Hessel E.Yntcma Professor 
Mathias Mr. Reimann, LL.M. '831; 
Transnational Law) 

Edward R. Stein, '66, specializes in 

civil litigation at Stein, Moran, Raimi & 

Goethel in .Ann Arbor. H e  regularl). 

teacher for the National Institute for Trial 

Advocacv (NITA) and is author of NITA's 

Pon.erPo~nt_for Llt~gators. (MrinterTerm 

2003; Trial Practice) 

Stevie J. Swanson, '00,  holds a B..4. 

in ,4frican and African American Studies 

from Yale University \\.here she graduated 

With Distinction. She \I-orked in the 

litigation department of a small Virginia 

law firm lvhere she practiced criminal, 

personal injury, domestic relations, 

construction, and landlord / tenant la\\-. 

(Academic Year 2002-03; Legal Assistance 

for Urban Communities Clinic) 

Beatrice A.Tice, an adjunct 

instructor, is the ForeiLp and Comparative 

La\\. Librarian at thc Unil-ersity of 

Michigan La\\. Library. She holds a B..4. 

macqna cum Iaude from Pomona Collcgc, an 

M ..4. (Linguistics) from Yale Unil-ersit!; a 

J.D. With Distinction from Stanford Lan- 

School, and an R4.L.I.S. with a Special 

Certificate in Law Librarianship at the 

h i \ - e r s i t y  of \Vashington Information 

School. She also practiced as a commercial 

litigator in southern California before 

earning her M . L. I. S. (Fall Term 2002; 

Researching Transnational LIW) 
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tll!pe1itlae7zl qzlestzolzs 1~>zt1% patteltce 
nl~cl ca~rcloi- 111 1,espolzse lo one of 
111!7ZC?, t1~lz1c11 e~~gressed sollte bei~vlde! - 
llzelzt regardnzg t/te ~ o z ~ t e  to sziccess 211 

practtce, Ite I-eplted tltnt tlze 11tost 
t11zporta1tt trzjlt~e~zce 012 1121 cc~i-eer 
1.i101~1d be llzl l  c~dlzel-eizce - t lz  tlze real 
~ ~ o l - l d  - to the vnlzles Ize descrtbed 
He I I J ~ S  7 zgI~t. " 

i\/leclra Specialzst Nasee111 Steckel 
z ~ z t e ~ ~ ~ t e ~ ~ ~ e c l  Tzi11ze1 Jbr tlte Ociobel- 
tsszre of h l ~ c h i g a n  Bar Journal Tlze 
tlzte~11zel~~ appeclls here 1111tlz Y ~ I . I ~ ~ Z S -  
s2012 

By Naseem Stecker 

Could you give me some 
background and personal/family 
information? 

I \vas born and raised in Detroit. My 

late father \vas in law enforcement and my 

mother \vorks for the Detroit Public 

Library. Dad ran a number of la\\, 

enforcelllent agencies. He was a deputy 

chief in the Detroit Police Department, 

public safety director i11 Cleveland, Ohio, 

and chief of police in Pontiac, Michigan. I 
havc t\vo sisters and one brother, all of 

 lion^ still live in Michigan. I graduated 

Gonl Cass Technical High School, \vent to 

Wayne State Uni\~ersity, and to the 

University of Michigan La\\, School. After 

lakv school, I clerked for Dennis Archer at 

the Michigan Supreine Court Ibr t\vo 

years and then joined the Sachs Waldman 

law firm, ~vhei-e I practiced labor and 

employment la~v for about 10 years. In 

1996, I \vent to Washington, D.C., for a 

year and worked in the Clinton 

administration as a W h t e  House Fello\\.. In 

2000, I joined Clark Hill, where I practice 

labor and en1plo)ment la\v and ad\.ocate 

for clients on public policy matters. 

Why did you decide to become a 
lawyer? 

I have a firm belief in our American 

system of justice and a strong desire to 

improve it. One goal has been to pursue 

bettel- labor-management relations 

through the practice of la\v. I ail1 also 

attracted to the la\v as an intellectual 

challenge. 

Do you have any role models? Has 
anyone inspired you? 

I ha7.e many role models - Dennis 

Archer has been an inspiration to me in 

terms of public senice, service to the bar, 

service to the community, and del-otion to 

family. U.S. Court of Appeals Judge 

Damoil Keith has been a great i~lfluence in 

these areas too. My for~iier partner, Toni 

Lenga, helped to shape my understanding 

of the importance of our profession ill our 

community. He also inspired my trarlsition 

to Clark Hill. Judge Victoria Roberts is a 

p a t  jurist and an escclle~lt role model 

for bar and community service. In fact, I 
have learned a great deal fi-om man); State 

Bar presidents in the last se\,eral years, and 

I am grateful to thein for their leadership 

and service: Bruce Neckers,Thoii~as Ryan, 

Alfrcd Butzbaugh ['68], Ed\vard Brady, 

Thomas Kienbaum, George Googasian, 

FredWood\vorth ['65], Jaines Robinson ['76], 

John Mutll, George Rouinell Jr., and my 

partners Robert Webster ['57] and Patrick 

Keating have all personally mentored me. I 
also give much credit to my former law firm 

- Sachs Waldman. Theodore Sachs ['5 11 Jvas 

its president. He Tvas one of the finest lamyers 

in Michigan. Ted and the firm's other labor 

dilision partners took the time to train me in 

the firm's distin,pished tradition. Jennifer 

Granholnl is also an inspirational role model. 

She is a la\\-).er-statesperson of the highest 

order. 

As an African American, did you 
face any barriers on the road to 
becoming a lawyer? 

Race is still a factor in American life. I 

don't d\vell on my o\vn anecdotal esperiences 

but I ha\;e certainly felt the sting of overt 

prejudice. Fortunately, a lot of men and 

\\omen of all races have labored mightily to 

increase opportuilities tllat benefit my peers 

and me toda!;. I  ill continue efforts to break 

do\vn barriers that exist for people of color 

and lvonlen in our society. 

Do you think that there are 
adequate opportunities for nlinorities 
in the profession? 

I'm very proud of the fact that the State 

Bar of Michigan continues to support an open 

justice systein to provide opportunities for 

p e o ~ l e  of color, \\.omen, and d ~ e r s e  religious 

and ethnic groups to be full participants in 

the mainstream of our profession. There is 

still a lot of ~vork  to do. 
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Affirmative action in university 
admissions and hiring, which has 
always been controversial, faces a 
legal challenge. A number o f  federal 
courts have rejected such programs 
while others have supported it and 
many people predict that the 
Supreme Court will use the U of  M 
case to  resolve the issue. How d o  
vou think the Supreme Court will 
rule? 

I have spcnt thc last fbur and a half 

w a r s  \\.orking as pro hono counsel for the 

African Arncrican and Latino stuclcnts \I ho 

arc i n t c r ~  cners in thc un(!crgrarluatc case, 

Grat7 r .  R o l l ~ n ~ ~ e r ,  in\.ol\.ing thc University 
of Michigan Collcgc of Litcrature, Scicncc 

anrl thc Arts. \VC arc supporting the 

Llni\,crsitv's argumcnts that it has a 

compelling intcrcst in creating a divcrsc 

studcnt cn\.ironment and that its 

affirmative action program is a narrowly- 

tailored means to  achieve a divcrse stutlent 

environment. Thosc arguments arc 

supported by thc opinion of thc U.S. 

Suprcmc Court  in Un~r~rs i t r .  of Cal!firnia 

 regent^ I: Babbe. In addition to  supporting 

the Universitv's position, the inter~.cners 

have also asscrtcd that affirmative action 

remains a reasonable and neccssarv means 

t o  remedy the present effects of past and 

present racial discrimination. The la\vycrs 

on the case, including counsel for the 

Llnivcrsitv and counsel for other civil 

rights organizations, think this case will 

have a tremendous impact on equality of 

opportunity under the law in all of our  

public and privatc institutions. 

How d o  you think the Supreme 
Court will rule? 

I've been a lawyer long cnough t o  kno\v 

better than t o  predict the outcome of a 

case. 

What will be the consequences if 
it rules that these afirmative action 
programs are unconstitutional? 

O u r  society would become even morc 

scgrcgated on the basis of race. An advcrsc 

dccision \voulrl further polarize our  nation 

at a time whcn unity, tolerance of 

diversity, and meaningful opportunitic\ 

are critical to  our  continued clcvclopmcnt 

as a great socicty, and vital t o  our  national 

security. 

You're very involved in civic and 
public service projects, both in 
Detroit and nationally; can you 
describe some o f  these programs 
and explain why you're drawn to  
them? 

I scr1.c in the Arncrican Bar Association 

and thc National Bar Association as an 

extension of our  bar ~ v o r k  here in 

Michigan. I scrvc on thc Dctroit Roartl ol 

Education hccausc I Iwlic\.c that impro\,ing 

public crlucation is onc of thc grcat 

challcngcs of the 2 1 st ccntury. O~ver thc 

last 30 to  4 0  years, thcrc has bccn a stcatl\r 

dcclinc in thc quality of ctlucation f r~ r  

stuclcnts in our  metropolitan citics. \Vc 

have to  r c ~ ~ c r s c  that trcnd and hclp to  

ensure that our  young pcoplc ha1.c 

adcquatc education so thcy can undcrstantl 

the Arncrican dream, cmhracc thc 

Arncrican dream, ant1 1,ecome full 

participants in our society. I serve on thc 

Board and Exccuti\.e Committee of 

United Wav Community Services, which 

scrve ovcr 100 organizations that provide 

assistance t o  familics throughout 

Michigan. I scrl-c as vicc chair of thc 

Detroit Institutc of Arts and my jvife, 

Marcia, scr\.cs on thc Dctroit Institutc of 

,4rts Founder's Junior Council Board of 

Dircctors. Wc want as many pcoplc as 

possihlc cxposcd to  thc beautiful \vorks of 

art at thc muscum. I chair thc City of 

Detroit's Board of Ethics, bccausc I hclpcd 

draft thc cthics ordinancc ancl I hclicvc its 

successful implcmcntation bodcs \\.ell for 

thc quality of govcrnmcnt in our  city. 

1996/97 were special years - a 
Whitc House Fellowship, touring 
South Africa and Mozambique. 
Could you recount thosc days for 
me? What did you learn from that 
experience? 

We planncd an intcrnational dclcgation 

to  explorc political and economic issucs in 

South Africa, \vhich had rcccntly turnctl to 

tlemocracy and the rulc of la\\. t o  

cnfranchisc all of its citizens. Wc also 

~vantcd to  cxaminc what had hccn 

occurring in Mozamhiquc in thc aftermath 
of a 17-ycar civil war, ~vhcrc  a clcmocratic 

qovcrnmcnt is now attempting to  rehuiltl 

untlcr the rulc of la\\.. O u r  journey bcgan 

in Johannesburg and Pretoria, \r.cnt to  

Capc Town, Dur l~ in ,  ant1 Ulunrli. One  of 
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the most disturbing things to me about 

South Africa was the huge disparity in 

living conditions that resulted from the 

apartheid system. People of color were 

legally relegated to the worst possible 

settlements. It makes one appreciate 

freedom and democracy. In Mozambique, 

the thing that struck me most was the 

cle\~astation of that country as a result of 

this proxy fight between former colonial 

powers of the West and the former Soviet 

Union. Most of the country's institutions 

were literally and figuratively in ruins - 

roads, bridges blown up, or knocked out. 

There were land mines across the 

agricultural landscape of the country. I 
watched a de-mining operation, with 

soldiers painstakingly crawling inch by 

inch across fields, using mine detectors, so 

that farming could resume. I was horrified 

by the devastation and the destruction of 

this war. 

Do you keep in touch in any way, 
with what has been going on there? 

I do. My church, Fellowship Chapel, 

has helped. After the floods, which 

occurred in late 2000/early 2001, we 

provided assistance to  the flood victims in 

Mozambique. We also made some 

contributions to the de-mining operations. 

One of the tragic results of the flood was 

that some areas that had been de-mined 

were now dangerous again because mines 

were loosened by the floodwaters. I also 

continue to have contact with some of the 

people that I met over in South Africa, 

including the leadership of the Bafokeng 

Tribe, which provided us with hospitality 

wlule we were there. I naonitor issues that 

arise for President Tabo Mbeki's 

go~rerninent as he attempts to in~pleillent 

many of the reforms that were pronaised 

when democracy was restored in South 

Africa. 

Let's switch gears here and talk 
about matters closer to home.The 
bar has been actively surveying 
members -for the Strategic Plan, 
thevisionary Committee, the Bar 

Journal Survey - what is our 
membership telling us and are we 
responding appropriately? 

The members are telling us that they 

want the bar to help them be more 

successful in providing high quality service 

to their clients in a cost-efficient way. They 

want us to address public policy issues that 

are central to the administration of justice, 

not unduly divisive, and on which the bar 

can achieve impact either in the legislature 

or with the Supreme Court regarding 

court rules and legislation. They want us 

to  support Access to Justice and Open 

Justice. They want us to run the bar with 

sound fiscal management and cost-efficient 

services to lawyers and the public. Our 

strategic plan encompasses all of those 

things. I'm very proud of the fact that 

Dadie Perlov, the consultant \\rho helped 

us develop our strategic plan, came back 

to \ie\rr our progress and said that we are 

anlong the organizations with whom she 

has worked that successfully inlplemented 

their strategic plans. Our bar used to be 

an organization that changed its focus 

from year to year as officers changed. 

Now, with our strategic plan, \lie are 

focused for the long term on the needs of - 
nlembers and the public. 

Which aspects of the plan will 
you be concentrating on as 
president? 

As a team, our leadership at the bar, the 

esecutive director, the staff, tllc officers, 

and the Board of Cominissioncrs, are 

devoted to the entire strategic plan. \Ye 

are not going to pick and choose which 

parts of it we like and which parts we 

don't like. There an arduous process 

to create the strategic plan. We owe it to 

those who gave their time, energy, and 

ideas to implement it, and not to pick and 

choose those things that are easier to  do or 

more popular xvith narrow constituencies. 

What's the current financial 
picture of the State Bar of 
Michigan? 

We're healthy. We have a balanced 

budget. Our reserves probably should be a 

bit stronger, but we're going to work very 

hard to  address that in the coming year. 

We have put into place additional 

management controls to ensure that all of - 

our members have confidence that the 

resources of the bar are being managed in 

an efficient and effective way. 

What will the focus of Justice 
Initiatives be? 

The focus will be to de\.elop the 

synergies between Access to Justice and 

Open Justice, making both more effective. 

On the Access to Justice side, xve decided 

to focus on the things we do well to 

support legal services. They include raising 

money through the Access to  Justice 

Development Campaign and providing 

technological support to  legal services 

prograills around the state. We found that 

we \veren't playing as constructive a role 

in trying to manage the delivery of legal 

serTrices to the poor. We can certainly be a 

part of the team that helps to consider 

major issues regarding delivery of legal 

services. Before strategic planning we had 

a lot of staff that were really involved in 

nuts and bolts decision illalcing on legal 

services delivery. We went from a total of 

eight staff to four and one-half positions 

now, and I think \\re're supporting legal 

services more than ever. 
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What about the relationship 
between Access to Justice and Open 
Justice? 

The concept of Justice Initiatives \vill 

de~,elop the synergies that exist betxveen 

our Access to Justice efforts and our Open 

Justice efforts. Access to Justice is 

designed to ensure equal access to the 

justice system regardless of econonlic 

status. Open Justice is designed to ensure 

access to  the justice system regardless of 

superficial ~~ariables like gender, race, or 

ethnic origin. We \\;ill coordinate our 

resources so that xve get the masimun~ 

impact fi-om our investment in this 

\\-orth\vhile effort. 

Critics of the bar say, amongst 
other things, that it's elitist and that 
it needs to  do more to advocate on 
behalf of lawyers. How do you 
respond to comments like that? 

I x\ ould encourage all of our ~nembers  

to look at our public policj agenda. The 

key points of our public policy agenda 

relate to the independence of the justice 

system and the independence of the legal 

profession so that the public receives all of 

the benefits of our American system of 

jusoce. Often \vhen we are real11 

effectix c, some harmful proposals never 

emerge from legislative committees, so 

they don't get a lot of attention and 

members might not becomc atIrare of the 

bar's efforts. We have \vorked hard to 

prel-ent unnecessary, burdensome 

regulation or laxvyers and the justice 

system. We are constantly \vor!ung on 

behalf of our profession \vith the Michigan 

Supreme Court and \vith the Legislature. 

How can the State Bar work more 
closely with local and special 

director, and a committee of inembers and 

staffers visit xvith and work on programs 

with many local and special purpose bar 

associations across the state. We hold the 

Bar Leadership Inst~tute each year, \\.hich 

helps their leaders understand the role of 

the State Bar and develop their leadership 

styles as they prepare to lead. So \\re 're 

doing quite a lot. We can alwa)rs do more 

to enhance our relationships ~v i th  

members around the state. We're reachng 

out to our members through more direct 

involvement with the Sections of the Bar. 

We've made tremendous progress in the 

last six months on that. We involved the 

Sections in the Bar Leadership Forum for 

the very first time this year and the 

feedback from the Sections and from the 

local bar leaders has been very positive. 

You work in a large firm, but the 
majority of Michigan lawyers are 
small or solo practitioners. What is 
the bar doing to help this group? 

The last three presidents have all 

13-orked in firms with fewer than 50 
la\vyers. TTYO of the last three have been in 

firms of five lawyers or less. We've had 

la~vyers from large firms and sole 

practitioners as presidents of the State Bar 

of Michigan. Accordingly, there is 

recognition among the leadership of the 

bar of the diversity of members' practice 

settings. Our Strategic Plan envisions even 

more aggressive efforts to provide 

practical assistance to laxvyers in their 

offices, at their desks, 776th technological 

support, research support, and practice 

tips that will enable them to deliver higher 

quality legal services to their clients in a 

more cost-erficient way in small, medium, 

and large firms. 

What issues should lawyers pay 
special attention to in the 21st 
century? 

Improve the adininistration of justice; 

ensure the independence of the judiciary; 

protect the public as we \vork to prevent 

the unauthorized practice of law.; regulate 

multi-disciplinary and multi-jurisdictional 

practice to ensure that the highest quality 

standards are met; and enhance access to 

justice for people \\rho traditionally have 

been disenfi-anchised. 

What do you want to be 
remembered for? 

I want to be remembered as one 

member of a team that successfully 

inlplemented the strategic plan so that we 

can be more effective in serving our 

inembers and the public. 

What are some of your thoughts 
on the profession of law? Is the field 
very over crowded? 

No. Right now in America we meet 

only about 20 percent of the need for 

legal services to the poor. I think there 

needs to be even greater access to the 

justice system and to the advice and 

counsel of attorneys so that people 

understand their rights and their 

responsibilities. I think that lawyers serve 

an important role in our justice system 

and in my humble opinion, the more 

lawyers that Tve have, the more justice is 

dispensed more wridely. 

Do you have any interest in 
running for political office? 

Right now I'm focused on 

iinplcmcnting the State Bar's strategic 

plan. Doing well at the task at hand 

prepares one to take on more important 

tasks in the ruture. 

purpose bars? 
Wc IYOI-k pretty closely with them now. 

The president o f  the bar, our executi1.e 
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Deputy U.S. Attorney 
General: 'The battlefield 
is right here' 

I t \\,as one day bcforc the first 

anni\.ersarv of the 9 /  1 1 terrorist attacks 

and fedcral officials had sct thc danger 

alert at the Orange Ic\.el, the second 

highcst, ~vhen Deputy U.S. Attorney 

Gcneral Larry D. Thompson, '74, visited 

the Lan. School to  discuss challenges and 

carcer opportunitics at the U.S. Justice 

Department. 

The Justice Department entered "a 

nen- era'' after the terrorist attacks of 

9 /  1 1 , reported Thompson, thc countr!,'~ 

second-ranking la\\, enforcement official 

after Attorne!. Gcneral John Ashcroft. 

justice's rolc has changed from 

investigation and prosccution to 

pre\.ention,Thompson said, and there is 

"no more righteous call" than to work on 

the protection of your count r~~men.  

1% are "the first group of Americans 

ever to face the threat of mass murdcr of 

A~ucricans on our soil," hc told listeners. 

"The battlcficld is right hcrc." 

The Justice Department is using ne\\. 

la\\,s, like the USA Patriot Act, and nc\\- 

techniques to fulfill this nc\\, rolc, hc said. 

Some critics have charged that somc 

niovcs ha1.c ignorcd or cndangcrcd civil 

lihcrtics. "hut the most basic libcrtv all of 

us ha\.c, and the one I \\.ill dcfend, is our 

lifc, to be safc and secure in our 

neighborhoods, on our streets, and in our 

homes and classroon~s. And that right is in 

jcopartly." 

Justice Dcpartnlcnt and la\\. enforcement 

officials adopted anti-terrorist measures 

"out in the open,"Thon~pson said. No one 

has disappeared in the United States; of 

yome 700 pcople detained as a result of 

thc 9 /  1 1 attacks, onl!, about 40 remain in 

detention. 

Anti-terror cfforts are high profile, but 

they are not Thompson's only tasks. He 

heads the National Sccurit!. Coordination 

Council and the Justice Department's 

Corporate Fraud Task Force, lvhich is 

probing the Enron debacle. 

.4 former U.S. Attorne!. and long-time 

partner in King 8: Spalding of Atlanta 

before becoming Deputy U.S. Attorney 

General, Thompson encouraged la\\- 

students to consider Justice Department 

o r  other public ser\.ice careers. There's 

"a great team'' at Justice, he reported. 

"I ~vould like you to consider a career 

in the Department of Justice. We need 

vou. . . . \Ve need a diverse department" 

and there are manv areas of practice: tas, 

environmental. civil rights, and a \ride 

variety of ci\il litigation. 

Chief Judge Tacha takes 
office as treasurer of 
American Inns of Court 

T he Board ofTrustees of the American 

Inns of Court Foundation has elected 

the Hon. Deanell R.Tacha, '71, to a two- 

vear term as treasurer of the Foundation. 

She has served on the Board since 2000. 

Tacha, chief judge of the U.S. Court of 

Appeals for theTent11 Circuit, is a frequent 

guest speaker and visitor to the La\\- 

School. She graduated from the Uni\-ersity 

of Kansas, Phi Beta Kappa with Honors in 

American Studies in 1968, bcfore earning 

her J.D. from the University of Michigan. 

After serving as a \Whitc House Fcllo\\- as 

Spccial Assistant to thc Sccrctar!. of Labor, 

shc cntcrcd prij-atc practice \\.it11 Hogan 8: 

Hartson in \Vashington, D. C., hefore 

mo~ring to Kansas as an associate \vith the 

Thomas P i~ncr  la\\. firm in Concordia and 

then director of thc Douglas Count! Lcgal 

Aid Clinic in Lawrence. 

She returned to the Uni\.ersit!. of 

Kansas and served as a profescor of la\v, 

associate dean of the School of La\\; 

associate vice chancellor, and vice 

chancellor for academic affairs before 

talung the bench in 1986. 

Tacha is a member of the Tenth Circuit 

Judicial Council; the American Bar 

Association, the Kansas Bar Association, 

and the American Trial La\vyers 

.Association, and participated in the 

1999-2000 Anglo-American Exchance. 

The American Inns of Court is a 

national lcgal association 11-ith more than 

24,000 federal, state, and local judges, 

la\\-yers, and professors and students of 

la\\- in 325 chapters across the United 

States. The organization is dedicated to  

promoting ethics, civilit\; and 

professionalism through mentoring and 

educational programs at the local le\.el. 

The American Inns of Court \\-as the 

\ision of U.S. Supreme Court Chief 

Justice IVarren E . Burger, \\-ho \vas 

instrumental in founding the first 

American 11111 in 19SO. The organization 

developed from a discussion in the late 

1970s bet\\-een Burger, Ninth Circuit 

Chief Judge J. Clifuord \Vallace, and 

others. 

In 1953, Burger created a committee of 

the Judicial Conference of the United 

States to explore thc value of a national 

organization to promote, establish, and 

assist Arncrican Inns, and promote the 

goals of legal excellence, civilit\., 

professionalism, and ethics on a national 

le\.el. The Judicial Confcrcncc cnclorscd 

the American Inn, recommended 

formation of a national structure, and the 

American Inns of Court Foundation 

bi-mally nras organiyed in 1985. 
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Construction law ncarlv has bccn 

ignorcd by legal scl~olars, but 

"construction is thc largcst single 

protluction sector of thc Unitctl States 

hilip L. Rruner, '64, learned about Bruner and O'Connor are partners economy - and quite likely of thc nrorlcl 
P c o n s t r t ~ c t i o n  contracts ,\.hen he I V ~ S  in \vith the international la,\. firm Faegre & economy." 
Ian. school. But not about construction Benson LLP. Since 198 3 the\. haw hccn "In the 19th and 20th ccnturics, 
la\{-. writing Wcst Puhlishino's Constrr~ction construction expcricnced a revolution in 

Yet for nearly 4 0  !*ears he has been 

practicins construction la\\; and now he 

and co-author Patrick J. O 'Connor  Jr. 

have written a seven-\.olume treatise on 

the subject that one revielver described as 

"long-awaited and eagerl\r anticipated ." 
The treatise breaks nelr. ground in the 

field, and is unusual because it is written 

Review and contributing t o  the publisher's 

Thev also practice construction la~v, and 

have nratchcd it dewlop. So they knew 
that when West's Roger Noreen asked 

them t o  d o  a two-volume, 1,200-page 

treatisc on construction law that Noreen 

was on the ri,qht track. He just necded a 

dcsign ancl 

construction 

procedures, 
proccsscs, 

materials and 

techniques that has 

not yet reached its 

zenith," Bruncr - 
by two practicing attornew instead of bv bigger train. P l ~ i l i ~ ,  L. Bt?rl~er, '64 continues in his 
lcgal educators. Rruner and O'Connor on Construction La~v Preface. 

is just that. Published bv West last "Follo\ving in thc wake of construction, 

54 1 LQN Fall 1 Winter 2003 

has rts 

orbin." 

s f  w 

summer, the se\,en-volume treatise totals 

6,600 pages and included more than 

14,000 citations. "This treatise endeavors 

t o  address comprehensively the major 

issues of modern American construction 

law, to  illuminate those issues in relevant 

factual and historical context, and to  offer 

a brief 'road map' t o  international 

construction la\\; a subject worthy of its 

own multi-volume treatment," Bruner 

writes in his Preface to  thc treatise. 

Founding head of Facgrc & Bcnson's 

Construction La\v Group and a founding 

fello\v of the American College of 

Construction La\vyers, Bruncr carned his 

A.R. at Princeton University. He also 

earned an M. B.A. from Syracuse 

Llnivcrsit!; and is listed in Il'ho'cIlfho in 

America and I17ho ; ll'ho in ,-lmerican Larir. 

Co-author and fc l lo \~  Facgre & Benson 

partner Patrick J. O 'Connor  Jr. also 

practices construction law, chairs thc Bond 

and Insurance Division of the Amcrican 

Bar Association's Forum on the 

Construction Industry, and is a fc l lo~r  of 

the American Collcgc of Construction 

La~vvers. He earned his law degrcc at 

Arncrican Clniversity'.; Washington Collcgc 

of La\\. 

construction law itself \\,as transformed h\r 
the revolution in construction and by 

fundamental trcnds in thc law that favored 

a host of legal innovations, such as the 

modern 'contextual contract,' which was 

construed to  incorporate not only tcrms 

and conditions cxprcssl~r statcd but also 

thosc implied from surrounding 

circumstances; the ascendancy of thc 

doctrines of impracticability over absolute 

impossibility and of substantial 

performances antl economic wastc ovcr 

strict compliance; antl thc usc of 

consensual altcrnativc clisputc resolution 
methods of arbitrations, mediation, 

dispute review boards, and othcr non- 

traditional approaches. So many Icgal 

concepts developed in the 20th century to 

atldrcss the rights, ol>ligations, and 

allocation of risks in thc construction 

proccss as to  mcrit recognition of 

'construction law' as a spcciali7ctl sukjcct 

0 f I a\v.'l 

(Law. School faculty mcmbcrs similarly 

haw broken new ground wit11 casehooks 

in criminal proccclure [see storv on pagc 

301 ant1 hiocthics [see story on page 281.) 



Green, '72, Maritczak, 
'95, named to firm's 
Corporate Crime Group 

La\.\ Scliaol gratluatcs, Saul 

T ~ r c c n  , '72, and Kristina D. 

Maritc~ak, '95 ,  arc menihcrs ol'thc nc\rr 

tlircc-pcmon Corporate Crime Group 

organi~ctl by Detroit -1)asctl Millcr, 

Canficlcl, Pacltlock ant1 Stonc PLC. The 

firm says the nc\rr gmu;  tlviscs 

organi7ationc on "how to  prevent and 

clctcct criminal acti\.ity, [ancl] \\*hat stcps 

to take if  criminal activity is suspectecl." It 

also aclviscs and dcfencls organi~ations that 

facc investigation o r  indictnicnt. 

Grccn hcads tlic ncn group. Tlic third 

mcmher is 

Senior Council 

Michael 

Gortlncr. 

A former 

U.S. Attorncy 

for the Eastern 

District of 

Michigan, 

Green also 

hcads Millcr 

Canficltl's 

Minol-it\. Rusinc\s Practice Group and is a 

t i icti~l~cr of the firm's Dispute licsolution 

Practice Group. In adtlition, lie 

coordinates Mi1lc.r Canficld's antiracial 

prolilins ctlucation antl training programs 

f i r  pul~lic la\\- cnforccnicnt agencies ant1 

pri\.atc sector rctaililrs. 

i\ frequent \,isitor t o  the La\\. School 

(see I-elatetl stor\. pagc 13) ,  Grccn also i4 

prccitlcnt o f  tlic LIni\.~rsit!' ot' Michigan 

Alumn~ Association. Hc pl-cviousl\ has 

scr\.ctl as ~)~-cl.;itIent of tlic WoI\~crinc Har 

Association antl I'or man!. \.car\ cliairccl thc 

Mii.Iiigan Ctatc Bar'\ C'ommittcc on thc 

Eupansion of' Undcr-Rcl)rc~sc~~tc~cl Groups 

in the La\<: He is 

a fcllo\\. of thc 

State Bar 

Foundation and 

the .4mcrican 

Bar .4ssociation. 

Maritczak, an 

associate \\rho 

joiner1 Millcr 

Canfielcl in 

2002, formcrlv 

practiced ivith 

Matldin, Hauser, C\'artell. Roth c9: Hellcr 

PC and ser\.cd as an assistant prosecutin? 

attornc!. in Oakland County. Fluent in 

Ukrainian, 34aritc7ak ser\.cd as legal 

conqultant to  thc Ukrainian go\-ernmcnt 

and \\-as selected h!. the Brooking.; 

Institute. Council for the United States 

and Ital~., t o  participate in an international 

Icadership conference to  adtlress issues 

o\.cr tlic future roles of N.\TO and the 

European Union in Central and Eastern 

Eumpc. Shc speciali7es in labor and 

cniplovnicnt la\\: 

Grad leaves on a 
'winning Note' 

B en janiin C. 3li7er-, '01, has reCci\ cd 

the Ross Es.;a\ \\'ritinz Contest a\\-ard 

Irom the 41ncrican Rar L\s\ociation (.4R 4 )  

La\\ Studcnt Di\.i.;ion for hi\ Note, 

"Ti>\\-arc1 a hfoti\.ating Factor Test b r  

Intli~ idual Disparate Trcatn~cut Claims," 

100 I l l ih~~~cln  1 ~ I I  RCI J C I I  7 34 (700 1 ). The 

RCI ICII T'S nianasing editor ancl note cclitors 

.;clcctccl hli/c1-'4 piece to  entcr the 

con~pc~tit ion, \ \  h ~ c h  includcd entries from 

37 other in\titutions. 

ThC Ross Stutlcnt \Vriting Conte\t i \  

one of thc most lucrat i~  c legal \\ riting 

coml~ctit:ons in the country, according to  

tlic ,4R,4 \\kh site. The \\,inner rccci\.cs an 

expense paid trip to  the 1R.4 annual 

meeting ac n-ell as a q7.500 cash prim. 

The contest goes hack to  1934 \rhen the 

first pri-/c \\-as a\varrlcd. 

In June, M hen Miirer \vas cnntacterl 

ahout the a\\,arcl, he had just finisheel three 

vcrlr full years of leqal study ant1 related 

acti\-ities. \Vhilc a la\v stuclcnt, 11c also had 

sung \\-it11 tlic Hcatlnotcc, the La\\ 

School's o cappclla studcnt vocal enscmhlc; 

ser\.ccl as a pcer tutor; n.orkccl as a 

rescarch assistant to .\ssictant Profcssc)r 

Ellen Katz; and *- steered The 

.Ilichigan Loll. 

Rer.icrl. through 

its centennial as 

ctlitor-in-chief 

ofVolume 100. 
He also 

spent much of 

liiq third year 

chalking up 

\.ictorics in the 

I ( . 1 I L pr-climinarj 
phases of tlic 

Campbell Moot Court Competition. He 

and his moot court partner, Corccn Duf'f\-, 

\\.ere one of the two teams tliat made it 

t l i r o u ~ h  the prcliminarics to  facc each 

other in the finals last April. 

This year, hli7~1- is clcrkin_~ for Judyc. 

Judith Roycrs of the U.S. Court of 

4ppeals for the District of Colunil>ia 

Circuit. Y cu t  car. hc \\.ill .;c~-1 e a 

clcrkzliip \vith Justice John Paul Stc\c.n.; nf 

the Llnitcd Ctatcs Suprcmc Court .  4ftc.r 

tliat, lie <a\.<, he'll hc. ~ ~ a ( l \  I;>r a l~ rcak  and 

plans to  use soriic of his p r i x  to\\ arc1 a 

\acation "some\\ hcrc t i ~ n  ant1 rclauin~." 

- I,il~dsi~\' \ 'cttcr 
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LEARNING FRONI INSIDE THE COURT 

o many a graduate, clerking for a state or federal judge becolnes the next step after 

raduation, providing a continuing oppol-tunity to learn and perfect her or his wol-k in 

the legal profession. Wlule in trial courts, the clerk often may be in court observing 

litigators at work  In appeals courts, much of the work may involve research and writing. 

Each kind of court and each land of clerkship offers its own rervards, and often the judge 

for \\-horn you work as a clerk becomes a lifelong professional ally and mentor. 

The graduates who have notified the La111 School of their clerkships for thls year are 

listed below. Unless otherlrise noted, the clerk graduated from the Law School in May 

2002. 

Seth Abrams 
The Hon. Peter 14. Ney 

Colorado Court of Appeals, 

D e n ~ e r  

Narai Ahn, '01 
The Hon.  Diane P. Wood 

U.S. Court of Appeals for the 

Sei2enth Circuit, Chicago 

Stacy Arnold 
The Hon.  John Feikens, '41 
U.S. District Court for the Eastern 

District of Michgan, Detroit 

Anne Becker 
The I-Ion. Sarah Evans Barker 

U.S. District Court for the 

Southern District of Indiana, 

Indianapolis 

Jennifer Boatwright 
The Hon. Joe Billy IvIcDade 

U.S. District Court  for the Central 

District of Illinois, Peoria 

Jill Brady 
The Hon.  Marianne 0. Battani 

U.S. District Court lor the Eastern 

District of Michigan, Ann Arbor 

Christina Brandt 
The Hon.  Walter L. Carpeneti 

Alaska Supreme Court, Juneau 

Joshua Brook 
The t lon.  Carol Bagley Amon 

U.S. District Court for the Eastern 

District of Ne\vYork, Brooklyn 

Caroline Brown 
The 14011. Jon Phpps McCalla 

U.S. District Court for the 

Western District ofTennessee, 

Memphis 

Neil Buchanan 
The Won. Robert H. Henry 

U.S. Court of Appeals for the 

Tenth Circuit, Oklalion~a City 

David Burland 
The Hon. Vaughn R. Walker 

U.S. District Court for the 

Northern District of California, 

San Francisco 

Catherine Carroll 
The Hon. Harry T. Edwards, '65 

U.S. Court ofAppeals for the 

District o r  Columbia Circuit, 

Washington, D. C. 

Dora Chen 
The Hon. Thomas S. Ellis 111 

U.S. District Court for t l ~ e  Eastern 

District ofVirginia, Alexandria 

Kristin Collins, '01 
The Hon. D. Brock Hornby 

U.S. Dists-ict Court for the District 

of Maine, Portland 

Mary Beth Constantino 
The Hon. R. Guy Cole Jr. 

U.S. Court of Appeals for the Sixth 

Circuit, Columbus, Olljo 

Rasheeda Creighton 
The Hon. Roger L. Gregory, '78 
U.S. Court ofAppeals Tot- the 

Fourth Circuit, hchmoncl, Virginia 

Ryan Danks 
The Hon. Thomas B. Russell 

U.S. District Court for the 

Western District o l  Kentucky, 

Paducah 

Chandra Davis 
The Hon. Vanessa D. Gilmore 

U.S. District Court for the 

Southern District of Texas, 

Houston 

Celia Devlin 
The Hon. Janet C. Hall 

U.S. District Court for the Dish-ict 

of Connecticut, Bridgeport 

Jamal Edwards 
The Hon. Raymond A. Jackson 

U.S. District Court for the Eastern 

District ofVirginia, Norfolk 

Benjamin Faulkner 
The Non. Joseph E. Irenas 

U.S. District Court for the District 

of N e n ~  Jersey, Camden 

Louis Gabel 
The Hon. Robert H .  Cleland 

U.S. District Court for thc Eastern 

District of Michgan, Deti-oit 

Richard Gallagher, '01 
The IHon. Arthur J .  Tarnow 

U.S. District Court for the Eastern 

District of Michigan, Dctroit 

Brian GaIlini 
The I-lon. Robcrt W. Clifford 

Mainc Supremc Judicial Court, 

Auburn 

Charlotte Gillingham 
The Hon. Jeffrey Amcstoy 

Vel-niont Supreme Court, 

Montpelicr 

Fortune Glasse 
The Hon. Ln\vrcncc R. Leavitt 

U.S. D~str ict  Court for the Djst~ict  

of N c ~ a d a ,  Las Vegas 

Ernest Hahn, '01 
The Hon. Percy Anderson 

U.S. District Court for the Central 

District or California, Los Angeles 

Christiaan Johnson, '99 
The Hon. Faith S. IHochberg 

U.S. District Court for the District 

of New Jersey, Ne\vark 

Nicholas Joseph 
The Hos~.Timothy B. Dyk 

U.S. Court of Appeals for the 

Federal Circuit, Washington, D. C. 

Jeffrey Kahn 
The Hon. Thomas P. Griesa 

U.S. District Court for the 

Southern District of NewYork, 

New York 

Sanne Knudsen 
The Mon. Ronald M, Gould 

U.S. Court of Appeals for the 

Ninth Circuit, Seattle 

Beth Koivunen 
26th Judicial Circuit Court of 

Michigan, Alpena 

Noah Leavitt 
The Hon. Steven D. Pepe, '68, 
U.S. Magistrate Judge 

U.S. District Court Tor the Eastern 

District of Michigan, Ann Arbor 

Joshua Lee 
Thc Hon. Marilyn Kelly 

Michigan Suprcme Court, Dctroit 

Marty Lcntz 
The Hon. Robcrt Isaac Ricl~ter 

Superior Court of thc District of 

Columbia, Washington, D.C. 

Scott Martin, '01 
T11e Hon. Emilio M. Garza 

U.S. Court ofAppeals for the Fifth 

Circuit, San Antonio 
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Todd Mesibov 
The Hon. Tcrcncc T. Evans 

11,s. Court ofAppeals [or the 

jcscnth Circuit, Mil\vaukec 

Markeisha Miner 
The I-Ion. Anna Diggs Taylor 

U.S. District Court for the Eastern 

District of Michigan, Detroit 

Benjamin Mizer 
The Hon. Judith W. Rogcrs 

U S .  Court of Appeals for the 

District of Colun~bia Circuit, 

Washington, D. C. 

WonKee M o o n  
The tIo11. Mary J. Mullarkey 

Colorado Supreme Court, Denver 

Michael Moreland 
The IHon. Paul J. Kelly Jr. 

U.S. Court oS Appeals for the 

Tenth Circuit, Santa Fc 

Courtenay Morris 
The Hon. Katharine S. Hayden 

U.S. District Court for the District 

of New Jersey, Ne\rrark 

Emily Morris 
The Hon. Bruce M .  Selya 

U.S. Court orAppeals for tile First 

Circuit, Pl.o\idence, Rhode Island 

J o n  Nathan 
The Won. Jay C. \Valdman 

U.S. District Court Sor thc Eastel-n 

District o r  Pennsylvania, 

Philadcll~hia 

Peter Nemerovski 
The Mon. Damon J .  Keith 

U.S. Court oI"Appca1s for the Sixth 

Circuit, Detroit 

Christopher Noyes 
The I-Ion. Marilyn Skoglund 

, Vermont Supl-erne Court, 

Montpeliei- 

Mariela Olivares 
The Hon. Deborah G. Hankinson 

Texas Supl-emc Court, Austin 

Katherine Pagc 
The Non. Bobbc Jean Bridge 

Washington Supreme Court, 

Olympia 

Emily Palacios, '01 
The IHon. Cornelia G. Kennedy, '47 
U.S. Court ofAppeals for the Sixth 

Circuit, Detroit 

Samir Parikh, '01 
The Hon. Alan M .  Ahart 

U.S. Bankruptcy Court for the 

Central District of California, 

Los Angeles 

Jasmine Patel, '01 
The Hon. Alan C. Page 

Minnesota Supreme Court, 

St. Paul 

Dustin Pickens 
The Hon. Adriana Arce-Flores 

U.S. District Court Ibr the 

Southern District of Tesas, Laredo 

Bree Popp, '01 
The Hon. Michael F. Cavanagh 

Michigan Suprcme Court, Lansing 

Benjamin Roberts 
The Hon. Carinne K. Watanahe 

Ha\\.aii Intermediate Court of 

Appeals, Honolulu 

Tara Sarathy 
The IHon. Stephcn I-I. Glickman 

District of Colun~bia Court of 

Appeals, \,!rashington, D. C. 

Ani Satz 
Thc Hon. Jane R. Rot11 

U.S. Court or Appeals for the 

Third Circuit, \Vihnington 

Blake Schulman, '01 
The Hon. Steven Ivl. Gold 

U.S. District Court for thc Eastern 

Distl-ict of Nc\rrYork, BroolilTn 

Ellic Shcf i  
The Hon. E. Clifton Knon-les 

L1.S. District Court for the Middlc 

District ofTennesscc. Nashville 

Daniel Spies 
The Hon. Stephen P. Lamb 

Delaware Coui-t or Chancery, 

Wilmington 

Rebecca Strauss 
The Hon. Nancy G. Edmunds 

U.S. District Court for the Eastern 

District of Miclxgan, Deh-oit 

Peter Tomczak 
The Hon. John W. Noble 

Delalr-are Court of Chancery, 

Dover 

Ellisen Turner  
The Hon. Robert E. Payne 

U.S. District Court for the Eastern 

District ofVirginia, Richmond 

SamanthaTuttle 
The Hon . Terri J. Stoneburner 

Minnesota Court of Appeals, 

St. Paul 

J o h n  Ursu 
The Hon. Richard 13. Kyle 

U.S. District Court for the District 

of htinnesota, St. Paul 

JTeronica Vela 
The Hon. Frank S, h4aas 

U.S. District Court Tor the 

Southern District of Ne\\;York, 

Ne\\- Yorli 

Vernon  Walling 
The Hon. Erithe A. Smith 

U.S. Ba~lkruptcy Court for ?he 

Central District of CaliSornia, 

Los Angeles 

J e f f r e y  V17alsh, '01 
The 13011. Suzanne B. Conlon 

U.S. District Court for the 

Northern District of Illinois, 

C1-~icago 

Charles Wi lk inson ,  '01 
The IHon. John C. Coughenour 

U.S. District Court for the 

Western District of Waslungton, 

Seattle 

A d a m  Ziegler 
The I-Ion. James L .  Ryan 

U.S. Cour-t of Appcals for the Sixth 

Circuit, Drtroit 

Law graduates with a 

second clerkship in 2002 

Katherine Barnes, '00 
The Hon. Sonia Sotomayor 

U.S. Court of Appeals for the 

Second Circuit, Ne\vYork 

Jason Casell, '01 
The Hon. Michael M. Baylson 

U.S. District Court for the Eastern 

District of Pennsylvania, 

Phladelphja 

Stephen Hessler, '01 
The Hon. Thomas L. Ambro 

U.S. Court of Appeals for the 

T h r d  Circuit, Wilmington, 

Delaware 

Daniel Kelly, -'01 
The Won. Pasco M. Boxvman 11 

U.S. Court ofAppeals for the 

Eighth Circuit, Kansas City 

Jamie Raulerson, '01 
The Hon. Andre\\; S. I-Ianen 

U.S. District Court for the 

Soudlern District ofTexas, 

Bro\vns\rille 

Sarah Schrup,  '98 
The 14011. Ruben Castillo 

U.S. District Court of the 

Northern District of Illinois, 

Chicago 

Mart in  Ti t t le ,  '01 
The t lon.  Maura D. Corrigan 

Michigan Supreme Cour-t, Detroit 

A d a m  W o l f ,  '01 
The IHon. Ronald Lee Gilman 

L1.S. Court of Appeals for the Sixth 

Circuit, Me~nplus 

Law graduates with a 

third clerkship in 2002 

Eric Olson,  '00 
The Hon. John Paul Ste\-ens 

Supreme Court of the Llnired 

States, LVashington, D.C. 
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Plnii~tif-ci~le legal pmctice iq satisfi - 
i17q br~ t  fiaz~glrt 1 1 7 i t l r  ztircertaiizt~, 
David Htrl-011. '69 ,  of  Fr~rtk ,  Stefairi, 
14arnir L- H011 i i r  Tl-01, 1!iclriqfli7, 
oird ,I licllnel Dolvd. 3 4 ,  of illilherp, 
\\i~ic, Eel-clznd, Hjes C? Leraclz i i r  

Sr71r Diego, e-\/7lair7 tlltrii?q a tall: 0 1 2  

r?oirlq l~lrblic qooc/ in pritwte prac- 
ticp. rite qr-adrr~rtec tea711ed rrp to 
(?f[er tlte 1:ickoff 11roqra711 i l t  a tltree- 
part \erie\ lt7ct -fall c170r1corerl I? tlze 
O f i c e  r!f Career Sen~icec. 

R epresenting plaintiffs in the recent 

tobacco litigation, the Enron casc, 

\vhistleblo\ver and Medicare fraud cases, 

and other high-profile cases is a mix of 

satisfaction, excitement, delaycd 

gratification, and uncertainty, accorcling to 

attorneys who described their M-ork to law 

students last fall. 

Michael Do\vd, '84, of Milhcrg, Weis, 

Bershad, Hynes & Lerach in San Diego, 

and David Haron, '69, of Frank, Stefani, 

Haron & Hall in Troy, Michigan, described 

their work for a luncheon program 

sponsored by the Office of Carecr 

Services. The program, "Protecting the 

Public's Interest Whilc Practicing in a 

Private Law Firm," was thc first in a three- 

part series that brought several graduates 

back to the Law School to describe their 

legal careers and why thcy chose them. 

Other talks in the scrics rlcalt with 

practice in small to medium-size firms and 

international practice. 

In the opening program, Do~vd and 

Haron emphasized the nccd to train and 

practicc if you want to  he a litigator. Thev 

urged students to use clinical practicc at 

the Law School and sunimcr placcmcnts 

toward that end. 

Said Doud:  "If you want to be a 

litigator, get out there and try cases." Seek 

summer placements and volunteer work 

with public defenders, U.S. Attorneys' 

offices, or other agencies. And in regular 

classwork, Haron added, "look at the 

cases. See what the litigators did, rathcr 

than just look at thc hlack letter la\v.'." 

Dowd's firm is best-known for 

representing lead plaintiffs in litigation 

against Enron. It also \\.as in\.olvcd in 

litigation against cigarette makcrs. 

Haron specializes in w~histlcblo\ver 

litigation and cases involving thc Fcdcral 

False Claims Act. His firni carncd a 5 2 . 5  
million jury verdict for a \\~histlchlo\~~ing 

employee 1~~110 was dischargec-l by his 

employer, one of the largest ~rerdicts of its 

kind in Michigan. The firm also obtained 

one of the largcst Falsc Claims Act 

reco\.eries in history based on proof of 

improper clinical laboratory billings to 

Medicare. 

"When we suc, it's lifc 01- death for 

these companies," Do\vd said. "You'rc up 
against the hest law firms in the country." 

And you're in their territory, he a<ltlctl. "If 
you sue Bocing, you sue them in Scattlc. 

Every time, it's like playing tllcYankcc:; in 

Yankce Stadium ." 
Other programs in the scrics \fPcrc: 

"How to Find a Job in a Small La\\. Firm 

(and Live Happily E I ~ -  After)." With 

panelists Megan Fitzpatrick Rula, '97, 
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of Shumaker, Loop & Kcntlrick in 

Toletlo; Mischa Gibbons, '00, with 

Fink, Zausmcr & Kaufman PC in 

Farmington Hills; ant1 LauraTilly, '84, 

of Mincr, Rarnhill 8r Galland in 

Chicago. Thcrc arc pluses and minuses 

to affiliation with a smaller firm, the 

panelists said. Pluses include flexibility, 

less workplace pressure and somewhat 

less pressure to  reach a billable hours 

qoal, a shorter track to partnership, the 

satisfaction of doing a variety of work, 

and often seeing a case through from 

start to finish. Minuses include 

somewhat lower pay, the necessity of 

qetting along with co-workers, and less 

prestige than accompanies large firm 

affiliation. Bottom line, the panelists 

said, is that the attorney and the firm 

must fit each other. 

"Careers in International Law." With 

panelists Jamal El-Hindi, '90, of the 

foreign assets control arm of the U.S. 

Treasury Department; Susan Finston, 

'86, of the Pharmaceutical Research 

and Manufacturing Association 

(PRMA); and Joel Samuels, '99, an 

adjunct professor at the Lanr School this 

winter and formcrly with Covington & 

Burlington in Washington, D. C. 

Opportunitics to combinc lcgal slulls 

and international activity abound, both 

in the United States and alx-oad, thc 

panelists said. They advised students 

and new lawyers to sample firms and 

different kinds of jobs to determinc 

what best fits them. Kno~ving one or 

more foreign languages is helpful if you 

want to  do diplomatic work, noted 

Finston, \\rho spent 1 3  years with thc 

U.S. Forcign Scrvice. Satnuels advised 

that the "l>cst value-addcd 

[enhancement] is to practicc in thc 

United States first, then go abroad." 

Have "an exit plan" from thc outsct, 

\veil bcfore you decitlc that you should 

leavc a position, ad~riscd El-Hindi. 

Five La\\. School graduates who are 

mcmbers of the advisor\. board of the Law 

School's Center for International and 

Comparative Law offered a second panel 

on opportunities in international Ian- the 

next dav. 

Panelists \\-ere: Timoth!, Diclunson, '79, 

a partner in Dickinson Landmeier LLP 

and a visiting adjunct professor at the Lan- 

School; Robert T. Greig, '70, a partner 

with Clear! Gottlieb Steen Si Hamilton in 

New York City; Jeffrey D. Kovar, '8 5 ,  
assistant legal advisor for private 

international law; Office of the Lcgal 

Adviser, U.S. Department of State; ,\Ifred 

Mudge, '69, chairman of the International 

Institute for Rural Reconstruction, and a 

retired partner of Shearman Si Sterling in 

New York City; and Yoichlro Yamaka\\-a, 

M.  C.L. '69, a partner urith Koga and 

Partners, Tokyo. 

During the 1990s there \\.as 

tremendous gro\~-th in the role and 

number of nongovernmental organi7ations 

(NGOs) as official5 diqcovered that thc 

infrastructure they were creating could 

not work ~\,ithout a legal system, 

Dickinson reported. So thcrc are 

"opportunities likc nc\.er before." 

Said Gricg: Clear!. Gottlieh has 28 
clients that arc sovcrcign nations, and 

''c\.cn in Ne~f.York, 70 pcl-cent of our 

work is international, and \\.orld\\.ide it is 

predominantly international. In my o\vn 

case, more than 90 percent of the \\.o~-k 

I've done has hcen paid for in currency 

other than dollars." 

Grnil~rotes iir ii1ie1-rr~rtinrltrl 1,r-t~ctrct~ t r l l ~ o ~  

i i ~ i i e f r o ~ ~ r  fhe  lellrl~ i i lec7t~i?~ ( ! f t l l c '  

a t l~ . iwn ho[-ri-rl ?f tlre C'rrrter-j-oi- 
ll~tertzntioilnl ~rrrd C'oii~~urt-ntr~ e Ltrlt in 
disctisf 01~1~n i tu i~ i t rc~~  it1 iizi~i-rltrtinutr/ 
prnctice. Fro111 1c;fi tlrc Joic111r.o 
\ ~ I I I ~ \ X T I I  11, 1I.C.L. '64, ( I  tv7ri11~i- 7 1  it11 
l\o:n 171zd Pl~ii~rer,. F,/:Io; \lj-i-ell 1 / r ~ ~ l ~ o .  
'69,  chniriirni? ?f the Irzt(~r771ifintztrl 
lir<titzitefoi- Rz1r~11 Recniz~irz~c tiolz, ( ~ r 1 ( /  

retired pi7riir~r ?f C/1et7riirt711 2- < t c ~ r / i i ~ ~  1 7 1  

1;11-1: C i t ~ ,  J<fl;-c\ D. I i 0 7  ~ r r ~  ' Y  7 .  t~\gr\- 
tl7irt !eqn! atf~,i\or-jijr 177-11 lltc? i1?i~?i-i?~7fioi1~~1 
11711: O f I f i c ~  qf the Lr~t7l \ ( I t  i,c.l; C . C 
Del7(7rt11te1zt of (tote; Tili~otll\ D I c I : ~ ~ ~ \ o I I .  
0- 

, Q, n ~ ~ L I I ~ I ~ ~ I -  ill Dicl~iir\nil L~7irt/iirc~it~i- 
LLP oitd '1  I i\itirr~ [ ~ [ / j z i i ~ ~ t  lit-r!/i~~\oi- t7t t / l t -  

Lm17 Cclionl; trirt? Rnlwii Z G I - ~ ~ I : .  '-0. t r  

p[7ii1rcr 11.it1i CIC[7i7 Gc1tt1ic.l) Stcell C 
Hoi~riltoir i i ~  Ye11 \orl: C i t ~  

"There are a tremendous number of 

opportunities out there," said KO\-ar, but 

"you'\-e got to go out and find what suits 

you. If  the State Department is invol\.ed in 

something happening 01-erseas, then 

therc's a la\vycr at the State Department 

who's in\.ol\.ed ." 
Lan_guage skills and cultural sensitil-it\- 

arc important skills in international 

practice, said kludge. "\!re have an 

obligation to use the English language I-crI 

simply and \TI-v clcarlv. In most of the 

lvorld, English is the langua_~e of husincss, 

but it is not the mother language of most 

of the I\-orld." 

Yan~aka\va explained that the Japanese 

legal system is s~ilall in comparison to that 

of the United Statcs, and offers relati\-el\ 

little opportunit!, for foreign la\\-ycrs. It is 

growing, ho\ve\.er, and thc numl>er of 

foreign law. firms in Japan also is 

increasing, he said. 
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international Reunion will 
be September 1 9-2 1 

A re you a Law School graduate who 
lives overseas or who has friends 

from the Law School who live abroad? 
Does your practice involve international 
law? 

Yes? 
Then set aside September 19-2 1 this 

year for the Law School's Intel-national 
Reunion, a gathering that will bring 
together members of the Law School 
family from around the world for a 
weekend of socializing, panels and 
discussions on substantive law topics, 
and reminiscing about the "good old 
days" here at the Law Quadrangle. 
Saturday evening will feature a gala 
banquet in the Law Quadrangle under 
the stars. 

Increasing numbers of graduates 
now live outside of the United States, 
and, even within our national borders. 
many find themselves dealing with 
international and transnational matters. 
The Law School also continues its 
highly regarded tradition of drawing 
from among the best students and 
lawyers abroad t o  study here for 
advanced legal degrees. 

The International Reunion in Ann 
Arbor takes place every five-six years. 
And given the pace of globalization and 
internationalization in commerce and 
legal practice, participants find that the 
gathering offers them the chance to  
step aside and consider some of these 
changes in the company of friends and 
colleagues who share their interests 
and expertise. For many graduates 
spread around the world, the return to  
the Law Quadrangle is like coming 
home. 

For information as it becomes 
available, send an e-mail to: 
lawevents@umich.edu. 

R oger Conner, '73, ~vould rather win 

than fight. He hasn't always felt that 

way - he cut his teeth as a new lawyer 

on the bruising battle over oil drilling in 

Michigan's Pigeon River country, a case 

that went to  the Michigan Supreme Court 

and then found itself about to be re-fought 

in the state legislature. 

But that was 30 years ago. Today, as 

executive director of the new U.S.-based 

arm of Search for Common Ground 

(SFCG), Conner looks to  the adversarial 

strategy as "the last resort, the fallback. 

Our aim is to change the way that 

Americans deal with public disputes so 

that a search for \<in-win outcomes is the 

first reaction." 

SFCG's U.S. programs are called 

Search-USA in this country. 

With a $10 million annual budget and 

more than 350 employees vclorld\vide, 

SFCG is one of the world's largest 

nonprofit, nongovernmental conflict 

resolution organizations. It has offices in 

Washington, D.C., and Brussels, and 

receives support from the European 

Union and member governments, the U.S. 

Agency for International Development, 

private foundations, international 

organizations, and individuals. 

SFCG has operated in Africa, Europe, 

and Asia for some 20 years, and had a 

program in the United States for a time 

during the 1980s. But Americans \verenlt 

yet ready then for widespread use of' 

SFCG's problem-solving approach in the 

public arena, Conner said. Since then, 

however, the success of alternative dispute 

I-esolution in private disputes and growing 

THAN FIGHT 

frustration with the public policy gridlock 

that adversarial politics produces have 

made its solution-seeking approach to 

issues much more attractive, according tc  

Conner. SFCG/Search-USA opened its 

Washington, D.C., office in 2000 and 

Conner became executive director. 

Search-USA recently facilitated 

deliberations of the Working Group on 

Faith-Based and Community-Based 

Initiatives, \vhose 33 members came from 

groups as different as the Southern Baptist 

Convention and the American Civil 

Liberties Union. Over seven months the 

group's 33 members unanimously agreed 

on 29 recommendations whose thrust is 

that the United States should increase 

support for religious organizations in thcir 

work to solve social problems. The 

unanimity that the group forged 

"demonstrates the power of the consensus 

process," Conner noted. (Congress, 

however, couldn't find enough common 

ground to pass the Bush administration's 

faith-based initiatives proposal. At deadline 

time, new legislation that incorporated 

recommendations from the Working 

Group was expected to be introduced 

with the support of the Bush 

administration and backing from 

Sen. Joseph Lieberman, D-Connecticut, 

and Sen. Hillary Clinton, D-NewYork.) 

Conner and Search-USA also brought 

together a bipartisan national consensus 

task force headed by Republican National 

Comrnittce Chairman Marc Racicot and 

Kennedy School of Government head Dan 

Glickrnan, who was Agriculture Secretary 

in the Clinton administration. The task 
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11)rce. li,i\ l)ropo\tvl c ~ - e - ~ i t ~ o ~ i  I 11. '3 [I \ Connt.r-'\ \ f o r k  \ \  ~ t l i  cm1310\cr\' and 

C'on4c>n\i14 C'ounc 1 1  a\ a \t,irlcl~ny I)o(l\ t o  ~ n i r n l g r a ~ ~ t  g roup\  c l u ~ - i y  the. 1 clSO\ t ' l i~g~i t  

~ r q . i t i ~ / c *  1)oI tc  \ t 111i\cn\i14 1 ) ~ i t i c ~ 1 4  o n  l i ~ n i  lie\\ I l i t . \ c s  i l ltcn - o p ~ c b \ ~ n g  g r o u p i  

i o i  g ~ i t  I .  \ l a l ~ n c  ~ i i  coultl cc,~i ic  ttrzctIil.r in \upl>ol-t o f  t h e  

,ic ( I ~r-clr~ig t o  C'ont~c*~-, C'c ~nyr-c.\\ \c.c.rn(.(l Imnitg~-ant  l l c l r ~ r n i  awl  Cc,ntrol ,4ct .  H e  

I-ctccl>tt\ cs t o  t h e  i(lc,a. Iountlcci thc. C c n t c r  for  C c ~ m m u n i t y  

0thc.t- ST-C(; tniti,iti\cb.; a l \o  rt.11c~ct tht\ Intcrc\ t  in 1989 t o  use t h e  la\\ t o  z i \ c  

, ~ ~ ~ . e e ~ ~ l i c ~ ~ i t - I ) u t t l ~  ling al~pt-oac 11: n c ~ ~ ~ l i l > c ~ r l i o r ) c l ~  pi)\\ cr, b u t  q u ~ c  kl\ Icarncil 

?'lie. I'li~latlc.lpliia ( I ' c ~ ~ r i \ \  I \  ,inla) f rom nc.rgl~l~orhoocl lc,a(lc.r\ that a 11yil 
C'on.;c~nuu\ G r o u p  o n  I<c'-I-ntt-\ an(l l>attlc o t tcn  coitltl <c)\t riior(' than ~t 

I<c~~ntcgra t ion  ot t\tljutltc citcvl 0fIcntlc1-\ gcitnvtl. "The,\ 11 c~-c* niore tntcrc.\tc(l In -* C 
-- - .. ? 

i n  t i  t o r  I c n l c r  11 rnning than in fiylitiny," hc. cul,lainctl. 

,ind lo rn ic r  ~>ri\onc-r\ ti, ca\c  t;)rnicr "Thc rc,a\oti \ \ a s ,  in p a r t ,  that thl\ \\ a\  

~nrn~t t . . ; '  r e - c n t n  Into the  c c ~ n i m u n ~ t \  no t  an intc.ll(.ctual cue-rclw to r  thc tn .  It 

i 
,-* 

ant1 shn\\ \ lit>\\ local 1 1 . 1 1 1 ,  I 4 ( ,111 rlcal \ \ a \  a mattcsr o t ' ~ u r \  ] \ a ] .  If \ o u r  k1il4 c o m e  
lip 11 itli tliclt- rharc. o t ' a  n,11 I I  ,rl,il I ~ \ u ( * .  I~o l i i c  1.1-om school past an I )pen air clr-uC 
k-- 

The, con imon GI-nuntl C'o~ii tnunit ics  tii,irkc't \~l icl-c  the>\ mtylit gc t  klllctl, tt i i  
I ? .  

I'~-c~gr;l~ii, \\,hiell lit\c\ sktll\ 11t tic' so l~ icc  ~f o u  11 i r i  a Cup~-c~lnc~ C'I ~ r t r t  

tIc\-clol>nic~nt, svste'nis change., nntl 

Icatlcr.;liil, in to  a I;)rcc for  changes, 

.;Iio\\.s lie\\. solittic>~i-sc,ckitig vo11-cs 

1>ro1)1cnis I)ct tc~- tlian ,is.;igning I3la1iic 

tloc..;. 

"TIic~ cil-clc, of  l ~ l a ~ i i c ~  is the, \ \a\ .  that 

most  .l\mcric-ans t'ilk al)out I,~-ol>lcms in 

o u r  scIio(>I.;, o u r  c~c)~ii~i iu~ii t ic~. ; ,  ancl o u r  

pi )litic.al s\.stc.m," Connc.~- caul)lainccl. "Tlic 

thing ,iI)out that c.i~-clc 01 I ~ l ~ n i c ~  is tliat it 

c ~ ~ i ~ i t i o l  gtb1icbt-atc \o\iltiot). \ I 1  i~ (lot*.; is 

tl-1, t o  sliilt the- I)l,ln1t.." 

-Ti) I)t. sut-t., t1ie.1-c, .i~.c, c..is(~s \\.Iict-c I~l,inic 

\Iioul~l lantl tl\*c.isi\.c-l\.. "I t t~i,l~~t.,t ,inrl ,is 

\\ell ,is , i ~ i \ l ~ o c l \ ~  tIi<it t l i ~ * ~  1 %  1 4  I \ 1 1  i l i  tilt, . . 
\\ot.ltl," C'I 111ti(\1. ,ic klio\\ l c ~ ~ l c ~ ~ i  I .  "~I-lic~rv 

~le-oplt- \ \ I 1 0  l l l 1 l \  c.,11i I)(. 4 l t ~ ~ l ~ ~ ~  1 1  I ) \  1i)t-c-t~. 

\\I.'t.e* 11, ,t t,ilkin? Ilo\\ ( , I - \  .I, 1 1  I 1 t ~ ~ i i l ~ a \ . , i  

l ic- l -c ,  , 

' ' - l~I~i\ i \  J coI~lI \ ,  re*,lIi411, , i ~ ~ ~ , \ ~ i ~ c , ~ i t  01. 

) lo\\ t o  Cc't 111111$\ ( l o l i t  1 1 1 , ~ l  t ,  ,ll-ty l l l o l - c )  

\ \  In-\\ in o ~ ~ t c ~ o ~ i i c ~ \  o u t  111(%1 I ,  t l~ , i r i  n io\ t  

I > ~ ' O ~ ) I ( \  think. \\'c, ,it-tx nii\411ic I q>j>~)rtunrtlc-s 

()ul- ,11111 i \  t o  in\ c'lit ,11111 , i t  1 . 1 1 ) ~  ~ i c ' \ \  tool \  

I ~ I I -  coopcrcitioti i l l  pitI)lic p o l ~ c  \ (Ii\pittc\,  

cin(l t o  ~ , o ~ ~ i l a r i / c *  tlic, too1\ that a rc  al~-cacl\ 

tllc~l-c.." 

clc~c.ision 1 2  velar< later, and it (locsn't 

~ii,lkc, \-oil kc.1 Iwttvr it '  an cditc-,rial \ \ r i t c r  

01 ,i I ~ e - ~ i l  ~ i ~ ~ \ . s p a l i c i -  says \-011 arc* in\.i)l\~c~(l . . 
In a just I>attlc.\li>u just \\ .ant t h e  clt-iig 

mal-kct t o  g o  ,>\\.a\.. 

"I l i n ( l  t o  learn somctl i ing nc,\\-, I)c~c.au.;c~ 

it' 1 m a d c  the  rn,i\.c>r ant1 t h e  poIicc the' 

cx~lc~iiv, \ \ - l ~ i t  goincl cloc>s it d o  t o  dcfcat 

t1ic.m il' I nrctlc~cl theit- lic~ll,? .Anti, in<lcctl, 

if 1 ~ i ia ( Ic  the' kids \\-li(> soI(1 cll-uzz nil, 

c~nc~m\., ~ n o \ t  01' t h t m  \\ el-cn't going t o  

131-i\nn. Tlic~. \\.oul(l I>c, l u c k  in a \\ c ~ k ,  a 

111011t11, ( > I -  a Yc,,ir. ?.lie> \\~llolc\ collc-c~pt of  

I hc ' c i t - l ~ i \ . '  o \  c r c o i i i i n ~  thc  cnc.mv (I(-)csn't 

I )I-k i l '  the- c-lic~rn\ is go ing  t o  1,c. t1ic.1-ex tlic 

ti{-\t tI,i\, , i~i(l c ~ s ~ ~ c ~ c ~ i ~ i l l ~ ~  . i f  . \(>it 1 j ~ c ( 1  t l i c ~ ~ ~ i  

I ( )  c I 11 )1 )~1 .~ tc -  \ \  it11 \ n u  11) rc,ic.li the. chanc:c 

t1iJt \ 011 \\ cilit ." 

\pl>ointc~el ,I \'isitiny Fcllo\\ <it tlic L1.S. 

Jusl izc 1)cpirtrnc.nt's Y\ratic)n.ll Institute 0 1 '  

1041ic.c~ ill 1 QQS. C o t i n c ~  contiriucrl t o  I'inc- 

t ilnc liis itlca.; 01' ~ io-Liul t  I>l-ol>lc*m .;(>I\ itiq 

\\ it11 s t ~ ~ c l \ ,  01' tlic 11 o r k  (3t~ c.oni~iiunit\.  

~~-ic~litc-cl, so lu t ion- \c~cki~ ig  I>rcrsccutor\, 

tlcl>~itle.t-s, Icgal di( l  I,i~\.\.cru, ~ i i i ~ n i c . i l ~ ~ l  

a t t o ~ - ~ i c ~ v s ,  i ~ t ( l $ ~ ' i ,  ant1 ~~t-i\-,itc, attornc\.s. 

klc \\ rotex 01' liis linelings in "cornmunit\ 

0 r icn tcc l  La\\ cring" for  t h e  \ c l r~anc~ l  

In\rrtrltC OJ /rr\tl~cjournol,  an11 "Cornmuti i t \  

Or-icntc(l La\\ \win:, 4n Enic rg ing  

-\l>lwo.icli t o  Practlcc* For t h e  Pul>lic 

l_a\\  \ c,r," \ \  liicli apJ>ca~-ctl in t h e  suiiimc.r 

?OOO i.;suc. o f  Tllc f'rrl3lrc 1 C T I I  1 c r .  ,111 

Imcric-an Bar- 4440c iation pu l> l~ca t ion .  

C'onncl- ha\ nc\  cl- \hlc\tl t ; i > i i i  a Icz,il 

I ~ a t t l c ~  ancl l i t \  I~r-lctca\c 1s \~c,Il notchct l .  

He.', a m c i i i l ~ c r  ol t h e  Rar for  the, L1.C 

Cupl-cmc C7c~ul-t ant1 tlic Ctatc 01 hltc l i ~ g a ~ i .  

Int l  lic co-ch;ltt-\ the, C'o~ii~~il t tc*c* o n  

l ic\olut ion ot Pul>llc I)1y, i i t~4 01 tlic 

I)t.l~utc Rc.\c~lutlon \ c ~ t t o n  o r  t h ~ ~  \\i \ 

"I e lo~i ' t  Ic-c.1 tliat I In 21i\ \1*1i\c' l id \  c 

r c ~ t t ~ - c ~ l , "  lie' c.ml)l,.i\i/vtl "I 'm not  o n  r h r  

\1c!t'111ic~ .1tc1itng pvoplc\. 1 4c.c' t licit I l i ~ \  e* 

\Il l1 t c ~ l  li.oiii \ o ~ i i ~ I ~ o ~ l \  \ \  110 ,itit, t ( \  11qIit 

t o  \omcl>ocl\ \ \  110 arit, t o  \\ In " 

~>ccq>lc~ liatl pic'cc4 01' tlic l ) i ~ / / l e ,  tli,it 1 

ncv cl- c.oulel uii(lcr~t,ititl ," lie, c*\il>l,iinc-tl. "11 
\ ou \ \  ant  t o  ,icl~ic,\ v \ o u r  cCo,il\ it \ \  111 
I-cc1i1i1-ex t h e  c o o p c ~ ~ - , i t ~ o ~ i  01- pc~ol>lc~ in 

( l i ~ c i g ~ . v c ~ ~ i i c ~ ~ i t  , t i r i ( l  i l l  ~ - e ~ q t ~ i i - ~ ~  krio\\ lc~lgcb 

,11111 i~i \ iyl i t \  I ~ . o l i i  p c * o l ~ l c b  in tli.;,iqrc~c.nic~~it." 
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ighty degrees and sunny at 3 p.m. 

E i o  thing could improw-e on such 

weather for a reunion - except of course 

a winning football game. The Wolverines 

provided that on September 2 1, holding 

on to win 10-7 against a scrappy 

University of Utah team. For the classes of 

1942, '46 and '47, '57, '62, '67, and '72, 

it was a terrific weekend filled with the 

recollections of La\\. School days, seeing 

former classmates again, renewing 

contacts with facul? members, and 

sharing the splendor of the Law Quad 

with family members who may not have 

seen it. 

Several classes held Saturday morning 

discussion sessions: 

1957: "Changes at the University of 

Michigan La\\- School Since 1957." Led 

by Professor Emeritus John Reed. 

1962: The University of Michigan Law 

School Today." Led by James J. 
White, '62, the Robert A. Sullivan 

Professor of Law. 

1967: "What's Next . . . In Our Lives?" 

Led by Sally Katzen, '67. 

1972: "The Lawyer's Role in Corporate 

Responsibility." Led by Joseph Vining, 

the Harry Burns Hutchins Collegiate 

Professor of Law. This was a special 

session for Vining because it included 

the first class of graduates he taught 

after joining the Law School faculty in 

1 969. 

Temperatures were somewhat lower, 

sunlight more restricted, and the 

Wolverines fell to Iowa's Hawkeyes 34-9, 

but the reunion spirit was no less for all 

that for the Law School's second reunion 

weekend October 25-27. In fact, the 

larger than usual gathering - several 

classes held their reunions this weekend 

because they were postponed after the 
. . 

tragedy of September 1 I ,  2001 - 

qenerated a special conviviality by 

bringing together many people who had 

attended the Law School but graduated in 

different years. This fall weekend brought 

together graduates from 10 classes: 1 976, 

'77, '81, '82, '86, '87, '91, '92, '96, 

and '97. 

Many of these classes also presented 

special programs: 

1976: Open Session. 

1977: "What U of M Law School Did 

Not Prepare Me For: A Michigan 

School Education from the Perspective 

of 2 5 Years." 

1977 and 1 996: "Bakke Goes to Law 

School: Affirmative Action and the 

Michigan Law School Litigation." 

198 1 and 1982: "La\\. School and the 

Real World." 

199 1 : "Pursing Non-Legal Careers: 

Perspectives from a CEO, a Professor, 

and a Sports Handicapper." 

In the belief that a good picture is 

worth at least 1,000 lvords - even 1,000 

words carefully chosen by a lawyer - Latrr 

Quadrangle Notes offers you scenes of these 

special reunion gatherings at the Law 

School. 
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Stuart Sinai, \\,ho practic-c:s 

\I it11 Kc-nip, Klinc,, ClmpIi~-(,I., 

En(l(*lrnan & Ma!. PC in Tro:,, 

Mic,liiyan, has a111 horcrl an 

al-tic.l(~ on in\id(.r tracling 

c.ntitl(.(l ",4 Challcn;c. to the 

\ralitlit\. ol' Rulc 10135- 1 ," \\-hich 

\\-a\ rc.c-c:ntl\ l>ul~lislictl I>\.  Thc 

S C C I I ~ I ~ I C ~  Rc:~lilorron [all- Journal. 

His prc\.ious articlc., \\,liich a lw 

tlcalt I\-ith insirl(-.r t-rading. \\-as 

puhlisliCtl in tlic .American Bar 

.Association's Thc Br~cincrc 

LOIIJT~.  

Ronald L. Rose has I>c.cn 

al>po~ntc(l managing niemhcr of 

the. Cli~cagco office of D\-kcma 

Gr)\s('tt PI-LC. Rnsc focu.;c\ on 

hankt-uptcv, 1n4ol\ c.nc\?, 

I -c~orpnt /a t~on,  and commercial 

niattcrs. Hc is 11stcd among Thc 

Rc\t la11 I cr\ rn Imcric-a. 

May/Junc 2001 14wc of I ~ C  

niasa-/inc, a 131-month11 

pul>licatinn of the Rcal 

Proput \ . ,  Prol>atc., ant1 Trust 

I a\\. Cection of the LZnic-r~can 

Bar Association. 

Rankt-uptc-\ ( 4C.13). \ ~ l ~ t l c ~  ha4 

I~c*cll 1 ~ l c ~ l l l l > c ~ l ~  0 1  the\ AC13 

4inc.c. I ')qO. I Ic i4  ,1140 ,i 

mcml>ct- 01' tlie' National 

13,ink1-ul>tc-\ C'onl>r-c~nc~c* 

Ronalcl J. Santo \\.,is c ' l c - I  1c.O 

to the. I)\.kc.ma (;o\\cbtt 1'1-1 C' 
r!scc-uti\.c- Roar(l c-lli-c.ti\-c. Ma\. 

? O ( ) ? .  A nc-\\. Euclc.uti\-c. Roarrl is 

c~lc~c.tc~(l L6\xBr>r tllrcT \.(*al-s ancl is 

rcs l~nn~i l>lc  for c~tal>li~liing tlir 

stratctgic (lit-(action 01' t lit, firm. 

Santo, \\-ho \\.as a mc:ml>c.r- ol' 

the firm's Esccutil-c 

Ashcr N.Tilcliin rc*cc~i\.c~tl tlic 

Oaklantl Count\. R ~ I -  

Giorgio Bernini (S. J.D. 

1959) ,  tlic licad of Ctuclio 

I3crnini c .-\s\ociati in Rologn'i, 

Ital~., has joinctl firm4 \ \  ith 

Rakcr & McKcn7ic, gi\.ing 

Rakcr & McKcn7ic a tliircl 

Itali'in ol1ic.c. Rcrnini i4  a high 

~>n)f i lc  figurc in Italian la\\.. O n e  

of h14 ~pcxciali7ati~)ns is 

competition at11 ice. Hc. also Iras 

\pent timc as an acaclc.mic, 

4cr\ct1 at the Italian .4ntitru,t 

.Autliorit\-, ant1 4cri.cd as Italian 

Foreign TI-atlc kIini4ter. 

.\\41ociatic 111's 2C)Ol 2002 
PI-ofcssinnali\m .A\\ arc1 at tlic 

association's annual dinner on 

June 5 ,  2002. Tlic a\\-ard 

lione)r4 la\\ j.cr-4 cuc.ml,lili ins  

the Iiiylic4t sta~i(larcl~ of 

prol; \\ionali\m anel / o r  jutlic.ial 

pl-acticc. Tilcliin i4  a ~ > a r t n c ~ -  in 

-Pilchin, Mall & Re~\nolcls I'C, 

Harold S. Rarron, cc 1uri4c.l to 

h4cDc-r1iiott, \\it11 A Etiicr\ ali(1 

rcsitlcnt in the Corporate 
Department in tlic Chit-ago 

office. has hccn clcctcrl chair of 

the 6 0 , 0 0 0 - p l u ~ - n i c ~ i i 1 ~ c ~ ~ -  

Scct~on of Rusinchs4 I a\\ oi'tlic~ 

American Bar .4s.;ociaton. 

Jcffrcy W. Sliopoff lias 

tormccl the San Francisco la\\. 

firm Shopoff & CJ\-allo 1-1 P, 

\\.ith a practicc limitccl t o  ci\-il 

litigation and clisputc 

resolution. 

Thc I1.S. Scmatc Iias c-onfii-mccl 

Rol,crt J. Bnttista as a 

rncrnl>c.r of' tlic National Lal>o~- 

Ilc-lation.; Real-tl (NLlil3) ‘inti 
1'1-c~~icl~1it 13i1\Ii h,is ~lcsi~ti~itccl 

Itirii  as NLRR cliail-nian. Rattista 

11.24 '1 slici~-c~liol(lc~- prde.tici~ig in 

I3ut~cl Long'\ Dc't 1.1 , i t  I 1 1  I I(.(.. kIc 

has cliairctl the Stcite- RJI- Lahol- 

and Emplo\.mcnt Ccction; 

qc\r\ eel a< c.liic-1. ncgoti,itor, 

coun4c.1, ant1 trial attcornc\. lor 

educational institutions, 

multi-cn~~>lo\.c~. 

assoc,iations, 2nd I>ul>lic. 

cniplovc~-.;; ancl succ~:s.;li~ll\~ ha4 

lian(llctl mcittcv-s 1~c~Ii)rr the 

NLRB, U.S.  I)cl>a~-t~nc.nt 01' 

Labor, 017'icc~ of T-c~lc-r~il 

Contract Compliance 

PI-ograms, Mic,liigan's Lalwl- 

ant1 Civil Rigltts ~~~~~~~~~~~~~~nts, 
tlic Michigan F.rnplo\ nic,nt 

Ilc~latic~ns Comliiission, a1111 tlie' 

Mic liigati 1-c~ac~lic~t- 'Tcxnr~rc 

Comlnis4ion. 

Coniiii~ttcc and 14  thc former 

Icatlcl- of the, fil-rn74 

Enil>lnvnic*nt La\\ Prac ticc 

Group, \\orkc In the Detroit 

off~ce. Hc rcprc4cnts client4 In 

cnipln~mcnt  matter\ ranglng 

from ~olc~ncc~ In the, \\o~-kplacc- 

to c1\ l l  1-1gI1ts. 

F,irminston Mills, h,licliigan. David M. Schraver, 
m a n ~ z i n g  partner of thc. 

Roclicster, Nc\v\r'ork, office of 
Nivnn Pcal>otl~ LLP, has Iwcn 

Da\.id L. Callics, of 

Honolulu, Ha\\-all, \\ as rcccntl\. 

~nrluctc~tl into tlic Collcgc of 

FCIIo\~ 4 o f  the 4rncrican 

Inst~tutc of Ccrtiticd I'lanncrc. 

C~~lcctions arc I>asc,(l on 

Richard M. Lcslic, a scniol- 

partner 11 it11 the. blianli la\\ 

firm of Sliutts & Ro\\.cn LLP, 

\\.as rcccntl! clcctcd to  a nc.11 

t\\.o-\.cal- term as a nicnil>cr ol' 

Lc\visT. Rarr. a nicmhc~r of 

tlicTa\:, T rwt  and Estates and 

Ru41nc4c I a\\ :I-oups at Lllmcr 

& Rcrnc LLP in Clc\clantl, 

Ohlo, has I>c,cn nanic~cl to 7hc 

Rcrt 1011 I c-r\ In Imcricn. He, 

focuses nn tauatlon, corl>oratc 

la\\, cktatc planning ant1 

prol~atc,  famil) l>usinc4<c.4, 

111crge1-s and acqulsltlnns, an(1 

Io4~-cc~rnl>an\ transac tion.;. 

clcctcd p~-c\i(lc-nt of tlic 

h4ctropolitan Bar Caucus of the 

Y ational Conki-cncc o f  Rar 

Prc<i(lcnts. 

I - C C C ~ \  01 the 1>rctct1gioi1\ 

Fuccllcncc. In Lcadcr4liip 

A\\ artl, prc4cntc(l I>\. the ZOO2 
class nf I ca<lersliip Enrichment 

and l Ic \  cloprncnt, Canilu.;kv. 

Ohio. (_>\ c r  the \cars,  Stauft>r 

ha4 I>c.cn prcsitlc,nt of the 

l',\llC 4 ,  the Eric Count!, Rar 

Judith Liberman, of' Nc\ \  ton 

Centre, ~Massachusctts, has 

~~u l~ l i shc t l  Holoiaurt l lb l l  

Nangingc, a 96-pagc hartlco\.cr 

book that fc.atu~-cq 

rcpl-ncluctionc; of 45 of her 

I-Iolocaust \I all hangings, her 

annotations t o  tlicsc \\-orkc, her 

c\\av on creation of the 

hangings, and thrcc cupcrts' 

cssal-4 abo i~ t  tlic pic'ccs. In 

aclclition, nine of hc.r m,ijor 

ccrtc.4 o f  ar t \ \ork\ ,  compr14ing 

cral hun<lrccl intli\ i(lual 

Laurcncc S. Scliultz of tlic 

Tro\-, M~cl i~gan,  la\\. fii-m 

I)~-iqqe.rs, <. CcIlult7 & Hcrl>st \\.a4 

clcctctl t o  the Roartl of 

1111-cctors of the- Pul>l~c 

In\  c4tot-4 ,41-1>1tratinn Ral- 

44sociatlon (PI 4H.4) at tlic 

the American Bar Association's 

House of Dc,lcgatc.\. ILc~~lic \ \  i l l  
also sc r \ c  a tliird term as a 

delegate from the Ila(lc Count!. 

Rat- \ssnciation. -1 ccnmmc.r.c la1 

litiqatnr for 40 \c.a~-\ ,  he. ha4 

liantllctl riiaritirnc I~tigation, 

I ~ r r ~ ~ I u c t s  lial>il~t!r, in4uraricc 

tlclc.n4c, ant1 class ac,tion 

l i t i~~ i t inn .  Hc is also actijc. i l l  

o t l~( . r  pt-ofcssional aswciations. 

intli\.itlual achic\~cnic.nt.; in the 

field of url>an and rural 

planning. Callics lias o\.cr 30 

\.ca~-s 01' cupcrlcncc in plann~ng 

aritl is cul-rcntl\. tlic Benjamin 

4. Kudo Profc~sor  of La\\- for 

the \\'illiam S. Richardson 

School of La\\- at thC Uni\ crsit\. 

of IHa\\ aii. 

4\\c-~-iation, 2nd 4e.r \,cd \c\.craI 

c o n l m u n i t ~  organi/ation\. In 

atl(lition, he and hi4 \\ ilk, hcIdr\, 

,1140 a CIM zracluatc, \ \ere  

I-c'c cnfI\ ci\ c.n thc ILiktimc. . L 

l c  hie*\ ctnc-nt !\\I arc1 I > \  the, 

C'ourt - \ l q ~  )intc(l Cpccial 

\tl\ocatc.4 lin- al>u4ccl, 

al>antlonc*tl, ant1 nc.glc-c t c ~ l  

( 111ltlrc.n. 

01-gani~ation's ,innu,il ~ i i ~ c ~ t i n g  

in Coloraclo Springs. Scliult/ 

al4o tlcli\-c~recl a talk on Ronald C. Gilljcrt \\.as 

clcctcd chairman of the 

N.ition,il .Aquatic Coalition in 

Rlav 2002 ant1 is the founclcr 

ant1 chail-man of the. Fountlation 

for Aquatic Iniul-Y Prc\.cntion. 

Gill>cl-t ~>~-ornotcs  training ant1 

l i f c g ~ ~ ~ i r d  ~>rofc~ssio~iali.;m on a 

state> and national lc\-c1. ,4 solo 

practitionc'r I-cprcscnting 

t~ -ag i~~ i l l \ .  iniiirc~rl spinal co~-cl 

\.ic-tims ancl sc r ious l~  iniurcd 

aquatic- \.ictims 1111-oughout thc 

Llnitcd State,.;, his i'; 

l)rc\.c~iti~ig l i t  isation I>\. 
p~-c~\.t~nting acciclcnts. 

Ronald L. Kahn of Cllnicr A 

Rcrnc LLP In Clc\clantl, Ohlo, 

has been li4tccl in Thc fic-cr 

Lall:cr\ 117 Irncrtl~?. Hc c h a l r ~  1114 

fi~-rn'sTa\ PI-ac ttcc. Group anel 14 

a m ~ i i i I ~ c r  o f  1t4 Emplo\ c~ 

Rcncfits, Rusincss La\\, Trust 

an(1 E4tatc4, Fniplo\ memt and 

Lal>or La\\, and Hcaltli Carc 

grnlI],s. 

"Title, Insurance Issucs in 

Li~iiitctl Lial>ilit\. Coinpan\. 

Transactions," 1,v John C. 
"Jack" Rlurray, lias I>cCn 

namctl Rest O\-cl-all ,4rticlc. in 

the Rcal Propert\- Catcgor!. I>\. 

Proharc c q  Propcr~r .I  l~,ql~/rnc. 

iiiu\curn\ ant1 pul>l~c 

tn4titutions; the. acqu14ition4 

~nclutlc hCr I lo locau~t  

Pa~ntinss,  Holocau4t \\'a11 

Hanginss, Cclr Por t rc i~t \  01 a 

Holocau\t Artist, \\'all Hanginy 

I ,f Ril>lical I-listor!, Cc.noctclc. 

~CI-its, Victna~n painttl i~s,  Ckull4 

sc-~-it.\, and her Homo LiprCn\ 

Janics ICI. Po\vcll, , I  \ ~ . ~ l i o r  

pa~. t~ic ,~-  in 1 I L I ~ I ) I . \ ,  I 1 1 1  I I . ~ I I ~ , \ \ ,  

IJo\\~*11, i I r ~ ( l t l l c . ~ r ~  1 1 ,  ?; l!.it111i,i11, 

Io~~,itt-*d it1 A ~ i c l ) ~  I I . ~ ~ ~ I , ,  \ \  ,A, 

l-ct~c~lltl\. c~lc~c~~cll  tl I ,I  I I \  ,, \ c > < l l .  

t(brlll a4 a t l-l lstc~~~ lor 1 1 1 1 .  

Slic~l~lo~i J~ic~l<s~ )ti (.'I 1 1  11.21,. \itl;,i, 

,41ciska, Slic~ltlo~i ] , ~ c  L . \ I I I I ,  \ \  I1ic.11 

ol~.n~ 'c l  in 1 S7S, i\ 1 1 1 1 .  0111e~4t 

~ ~ ~ ~ i ~ c ~ ~ ~ t i o n a ~  i ~ r \ t i t i ~ ~ i ~ t ~ ~  I I I  

c.onti~~uc )us ol>c~-~i t io~l  in :\laskci. 

La\\ rcncc K .  Snider, a 

~ I I - 1  11c.1- in h l ~ \  el-, 13ro\\ 11, llo\\ I. 

& \la\\ in C'liic,i~o anti co- 

acln~~ni\ti-ator I 11 tlic' 111-111'4 

Ranki-r~~>tc! 1'1-actic c, Groul), 1124 

I>cbcn c.lc'c-tccl a n i ~ ' ~ i i I > c ~ -  of th(' 

I30,it-tl ot [lit-ex tor-\ ol t h e ,  

Arnc,rican C'ollcgc. ol 

' I  lic Cltrss 01- lcj); r e ~ l r i i ~ i ~  

\,.ill 1~ S c ~ / ~ t ~ i i ~ l ~ v r  ;-7 Stcplicn W. Jones, clia~r 01 
tlic F4tatc Plann~ng 1'ractic.c~ 

Group of Rcic.1- I lo\\ lctt 1'C in 

Rloomlic-ltl H 1114, M~clngari, hri\ 
I>ccn incluclctl in ~ h c ,  0 0 3 - 2 0 0 4  

I Y ~ I I  ion of T/JC Rczr I C ~ I I - 1  cr\ rn 

I ~ J C ~ I C ~ I .  

MUI-ray i4 \.ice prcsiclcnt/ 

spcc~al counse~l for national 

commcrcial <(XI-\-iccc \\.it11 First 

American Title Iiisuraiicc 

Cornp,iti\. in Chicago. Hi4 

Bruce F. Ho\vcll, a partncl- in 

thC Dallas ot ' t ' ic~ of .Artcr k 

I-Iarldcn LLP, gratluatctl koni  
articlc ap1>car~~1 in the 
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FI.OIII Irfj, 
t -  - 

\I :C'. Eltr i~ini i ,  / , 
Coiz l t~c  1. Hrrt-pet; '77 
lAV111if \ l  1-l(4/--/~71, '76 
,ATet! 0 i l i l i 1 ~ 1 1 1 ,  77 
D(r~vil/ E .  hcnz, '79 
/ l f ~ / l  \. 0 7 ~ ~ 7 i 1 1 ,  'so 
Puti-icitr Lec Rcfo, 's3 

the Univcrsit\. of North Texas 

\\.ith a Master's of Science 

degree in biology/statistical 

gcnctics in Mav 2002. He has 

practiced in the health care law 

field since 1985 and is no\\- 

poised as one of the foremost 

authorities on the legal aspccts 

of genetic technology and the 

manv issues it raises. Honrell 

partner in the firm's Litigation \\.arrant\. claims, product 1978 '979 Labor ancl Employment 

Department and will lead the liability, and other issues. Hc Practicc Group, which includec 

firm's Environmental Practice. has represented plaintiffs and 25TH RELJNION Bevcrly Hall Burns of the more than attorne?" 
He brings more than 2 5 years defendants including Detroit officc of Millcr practicinq in Quarlcs & Brady 

of environmental 1a\v corporations, shareholders, 7'124 Class of q ; - S  reunion Canficltl Patltlock and Stone offices in Mil\\.aukec, Madison, 

experience to the firm. Most dealers, partners, owners, ancl \\ill he October 24-26 
PLC has bccn clectctl to the Chicago, Phoenix, Tucson, and 

helps "more than 23 million counsel for International Paper 

Americans annually who in Montvale, New Jersey. 

otherwise would not have a 

sufficient amount to eat." John C. Plotkin has 

announced the opening of his 

Judy A. O'Neill has been new law office in Denl~er. He 

appointed director of the continues to represent clients 

Business Department for in complex business and 

recently, Blanton was a partner 

\vith Oppcnheimer Wolff cF 

Donnelly LLP in Minneapolis, 

franchises. Haffey is listed 

among The Best La~i;rrcrs in 

..imerica for business litigation. 

He lives in Bloomfield Hills, 

Michigan. 

W. Robert Kohorst, 
presidcnt of Everest, \vhich 

offers assistance for limited 

partnership holders, real cstatc 

investors, brokers, and the self- 

storage industry, announces 

that Everest has moved its 

headquarters to 1 5 5 North 

Lake Avenue, Suite 1 000, 

Pasadena, California 9 1 10 1 . 

Roard ofTrustees of the 

Michigan Womcn's Fountlation. 

The foundation promotes 

economic self-sufficiency and 

personal well being for uromen 

and girls. Burns has served as 

deputy chief executi1.e officer 

at Miller Canfield since 1994. 

She is a labor and employment 

law attornev, focusing her 

~ract ice in the automotive. 

Naplcs, Florida. Kern's practice 

includes emphasis on 

tliscrimination litigation, 

employer counseling, and 

collective bargaining. 

Dykema Gossett PLLC. Prior 

to  this position, she was 

assistant leader of Dykema 

Gossett's Bankruptcy and 

Creditor Rights / Reorganization 

Practice. O'Neill is a leadng 

expert in bankruptcy and 

reorganization of public and 

pri~rate companies. She has 

worked with a variety of 

creditors and debtors in 

bankruptcy proceedings and 

out of court restructurings, and 

provides counsel to buvers of 

troubled companies. O'Neill is 

certified as a bankruptcy 

specialist by the American 

Bankruptcy Institute. She lives 

in Grosse Pointe Farms, 

hilichigan. 

commercial disputes and 

litigation including bankruptcy, 

real property valuation 

(including tax and 

condemnation), construction 

defect, real propert); contract 

and general business, and 

commercial matters. He was 

formerly with Fleishman 

Sterling Gregory & Shapiro PC 

in Denver. 

lvhere he concentrated in 

environmental la\v and natural 

resources la\v since 1 982. 

advises hospitals, phvsicians, 

and healthcare providers on 

regulatory and transactional 

issues. In addition, How-ell 

Kevin M. McCarthy, a 

principal in the Kalamazoo, 

Michigan, office of Miller 

Canfield Paddock and Stone 

PLC, has been named by the 

Connye Y. Harper \\.as 

elected to  the Council of the 

Section on Labor and 

Emplo\ment La\\- of the 

sen-ed as an adjunct professor 

of bioethics at the University of 

North Texas in summer 2002. 

He has published \\-idel? in his 

Martha Mahan Haines, 
chief of the Office of Municipal 

Securities at the U.S. Securities 
American Bar Association at its 

annual meeting in August 2002. 

Harper is an associate general 

counsel of the International 

Union, United Auto Workers in 

Detroit, Michigan. 

and Exchange Commission, has 

also been appointed an assistant 

director in the Division of 

Market Regulation. Her office 

recently received a "Law Office 

Accomplishment Award" from 

the American Bar Association's 

State and Local Government 

La\\. Section, marking the first 

time this award has been given 

to an office of a federal agency. 

Frederick R. Nance was 

appointed managing partner of 

tlne Cleveland office of Squire, 

Sanders cF Dempsey LLP in 

March 2002. In this role, he 

helps frame the strategic 

direction for the firm's 

Northeast Ohio and statewide 

practices. His law practice 

focuses on general commercial 

I 

go\.ernmental entities, public firm's managing directors to  be 

resident director of the 

Kalamazoo office. He is a labor 
areas of interest. la15 and school arenas and is 

active in numerous professional 
Craig A. Wolson, of 

\Vestport, Connecticut, is 

included in IT'ho'.i 117-10 in  the 

1 1  brldfor 2003. He previously 

has been listed, and will 

continue to  be listed, in Il'hok 

Il'ho In .-lmertca. Il'ho's ll'ho in 

F~nance and Inu'usty; I1'ho'sll'ho in  

la\v attornev representing 

management in emplo!ment 

and labor relations la\\: 

McCarthv also is acti1.e in 

and civic organizations. 

Brant A. Freer has returned 

to the Detroit office of Miller 

' Canfield Paddock and Stone 

, PLC as senior counsel. He is a 

I member of the Public La\\. 

Group and Federal Tax and 

Employees Bcnefits Group, 

The Clans of lgS; reunion 
~ v i l l  be October 24-26 

Jeffrey K. Haynes, chair of 

the Environmental Law 

Practice Group of Beier 

Ho\+.lett PC in Bloomfield 

Hills, Michigan, has been 

included in the 2003-2004 

edition of Thc Best Lan;r,ers in 

..imerica. 

numerous professional and civic 

organizations and activities. 

Mark S. Demorest is 
celebrating four years since he litigation, construction law, and 

public-private partnerships. 

Nance has represented the City 

of Cleveland in important local 

legal matters in the city's recent 

history: negotiating for thc 

Cleveland Hopkins 

International Airport, the 

Cleveland Browns, and the 

Cleveland Pul->lic Schools. He 

has also becn activc in a variety 

of business and community 

.4rnerican Lori., and ll'ho's ll'ho in 

the Easr. Wolson has specialized 
established his solo practice in 

Dearborn, Michisan. He Ned Othman has joined 

Kelley Drye &Warren LLP as a 

partner in the Chicago office. 

Othman represents domestic 

and international institutions in 

a wide range of public and 

private financc and investment 

transactions, and counsels his 

clients in their continuing 

financial and business relations. 

Prior to  joining Kelley Drye, 

Othman was a partner and 

chair of Corporate Finance at 

Duane Morris LLC in Chicago. 

, focusing on the fcdcral income Jerry Gcnberg of Sills 

Cummis Radin Tischman 

Epstein Gross in Ne~vark, Ne\\- 

Jersey, has been nanled 

Philanthropist of theyear by 

America's Second Harvest, the 

countrv's largest domcstic 

hunger relief organi7ation. 

Gcnherg established thc 

America's Second 

Har\.cst /Gcnhcrg-Lcrman 

Family Fund, makes annual gifts 

to Sccond Harvest, and has 

madc provisions for his estate 

to add to the organization's 

endowment fund. In his 

in securities and finance la~v  

throughout his 28 years of 
/ tax aspects of public financc represents a 1.arietv of 

Wachs has been privately-held husiAesses. 
named a Fulbright Scholar and 

' and federal tax iswcs gencrallv. 

Freer developed his espertisc 

130th at Miller Canfield and at 

, two California law fi rms. In 

practice, and for a time during 

the 1980s served as \-ice a\varded a grant to  teach law in 

Riga, Labia, for the fall 2002 

semester. 

Patricia Lee Refo became 

chair-elect of the American Bar 

Association's Section of 

Litigation in AuLpst 2002 and 

will serve as chair beginning in 

August 2003. Refo is a partner 

with Snell $i Wilmer in their 

Phoenix office and focuscs her 

practice on complex 

commercial litigation with 

emphasis on litigation for 

financial institutions, 

professional malpractice 

president, general counsel, and 

secretary of J.D. Mattus Dennis M. Haffey has been 

appointed director of the 

Litigation Pc Advocacy 

Department for Dykema 

Gossett PLLC. His litigation 

experience includes 

shareholder rights and complex 

business disputes related to 

accounting procedures, fraud, 

professional malpractice, 

negligcncc, softwarc licensing, 

addition to his other 

responsibilities with thc firm, 

he also hcads Miller Canfield's 

Company a no-longer- 

operating firm that specialized 

in real estate syndications. Information Svstcms 

Committee and dirccts the John J. McEwan has joined 

the Madison, Wisconsin, firm 

of DeWitt Ross & Stevens. His 

practice focuses on real estate 

transactions, financing, land 

development, and general 

husincss la\\*. McEwan had 

previously served as senior 

croups in greater Cle\~eland. 
firm's knojvledgc managcmcnt 

efforts. Mark Yura, a partner in Piper 

Rudnick's Chicago office and an 

adjunct for the John 

Marshall Law School's LL.M. 

Program in real cstatc law, is 

teaching a course this fall in 

real cstatc finance law. 

W.C. Blanton has joined the 

Kansas C i b  office of Black\\,cll David B. Kern of Milwaukee 

has bccn namcd chair of 

Quarles cF Brady LLP1s national 
Sanders Pcpcr Martin LLP as a 
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Timothy J. St~iI>bs 14 rc\u~iirng awl 12,in\iiig, R11c,Ii1gan. I--1c1-n, ,i ~ c . \ o c I ~ c c ' ~ .  Hctnwn \\or-kcvl 41ncc. nic~ml>c.~- o l ' t h ( -  flrni'4 Ru41ne44 

I - I  a i t  a r t c  I t i  I>u\inc\~ la\\, c ~ l > r ' r t ,  is the* 199 3 at \2~,itc1-\.ll,itIi 01' Orc.qnn, lic.\t rut t u r ~ n g  awl TI-an,act~orial 
199'; 

and l>usinc.;z tort.;. Zhc \\.as also 

rccc'ntlv appointed Chief 

Justice \2'i lliani Rclinqui.;t to 

scr\-c' on the .jd\.isor\- 

Coniniittcc on the Fedcral Rules 

of Eyidcncc for the Llnitcd 

States Jutlicial Confcrcncc. 

Craig J. Joncs I>ccamc* thc tax 

clircctoi- of Do\\. 4grnSc.1cnc.c.s 

LLC in Auguqt 2 0 0 7 .  Do\\. 

.AgroScicnccc is a glol>al 

agricultural clicmic-als ant1 

hiotc-cli coiiipanv hc~atlquartei-c.tl 

in ln<liaiiapnlis. 

vo1111gc'\t mi-ml3er c~ c'r to c 

'14 CEO 01. Cl'11-k I-1111. l l c *  

Fmplovnic.nt G~.oup. Hc, an(] h14 

I\ I I ~ ,  Jane Gorham 
Ditcll>crg (a140 a 1991 

Lqratluatc~), a tr114t4 an(l th4tcit('4 

p a r t n c ~  In the. Ch~caqn of tic^ ot 

Fole\ & 1-arclncsr, \I rlc onic~l  

tlicir fir4t t I i i l c l ,  Claire., In 

4pt-11. 

Lauric C. (Burry) Rlondy 
rcc.cntly for mcrl Mcrlla\\- 

.4tl\.antagc Scr\.icc.; in 

Noi-tlil-illex, A4icliigan. Thc nc\\. 

corn panv pro\-irl~*.; mcrlical anrl 

legal consultation and ad\-icc to  

attorncx\,s hanclling claim.; 

in\.ol\.ing mcdical issucs. 

\\,it11 tlic Europcan R,ink for a(l\fisc,< corporaI ions 01- aII siyc.4, 

I>otli puldic and p~-i\,.itc; 11.1s 

cxstcnsi\.c cspcricncc. 

intcracting \\.it11 thc SEC; his 

intcxrnational la\\. practice, 

includcs antitrust issucs and thc 

application of Clnitcd States and 

Eurol,caii Economic 

Cornmunit\. antitrust la\f.s in a 

yarictv of coiitcxts; and he 

atl\.i.;cs his clients on \,arious 

aspcscts of intcllcctual propert\- 

I a\\,. 

,~ntl Ii>u~- \.car.; as a \tar(' 

attornc,\.. Hc ha4 also \\.orkctl in 

Reconstruction and 

Dc~\.clopmcnt (EHRID) in 

Lontloii. Flc concc'ntratcs on 

cross-\>order clcl>t and cqui t~ .  

financing.; in Russia ant1 Ccntral 

a~itl Eastern Eurol>c,. Rc,forc 

jnining ERUD, lie \\-as managing 

partner of Salans' office, in St. 

PctCrsl>urg, Russia. 

Christopher B. Gilhcrt lias 

l>c.cn c,lcctc~cl partner in 

Hracc\\ ell & Pattc>rson I-LP. 

RasctI in thc Houston office, 

C~l l>cr t  has \\-orkc3d \\.lth the 

Cchool and Puhlic La\\- Scction 

of thc firm since, 1993. Hc 

foc~ise4 on F~rkt 4mc~n(lmcnt 

Kent K. Matsumoto rcccntl!~ 

joined the \lTasliin~ton, D.C., 

l>asctl P1ia1-inaccutical Rcscarcli 

ant1 Manufacturers of .4nicrica 

(PhRh4.4) as scnior tlircctnr for 

Intcllcctual PI-opcrt?. PhRM,4 

Susan Hal-tmus Hiser, a 

sharcliolrlcr at Vcrcruv4sr hlct7 
Julia Eriist co-cliairccl the 

.4rnc1-ican Rar .4ssociation 

(.AR 4 ) Scction o f  Indivirlual 

Rights and Rcspon.;ihilitics 

Co~iiiiiittcc on tlic: Kiylit\ nf 

\ITomcn. In a .;l,cc-ial iwuc of the 

.4R,4's Humon R~,qhrc ,  \'ol. 29, 

No. 3,  Ernit's \\-ork \\-as 

crcditcd as I>c.ing in\-aluahlc. 

Jaiict C. Raster has joinccl 

tlic Gram1 Rapids, hlichigan, 

firm Pctci- Klatltlcr 111 PLC aricl 

& Murray PC in Ringham 

Farms, Michigan, has I>ccn~nc a 

Fc-llo\\. of tlic hilichigan Ctatc 

Rai- Fr)unclation. 1-lisc~r i 4  also a 

iiiciiil>cr of tlic Statc Rar of 

Ailicliigan's ILal>or ant1 

Eniplo\~mc~nt Scction, tlic 

Einplnvmcnt La\\. Coniniitt c~ 

of the Oaklantl Count \  Rar 

.4ssociatinn, ant1 the Eniplovcc- 

Right.; ant1 Rc.;pniisil>ilitics 

Cornmittcc of thc .American 

Rar .4ssocintion's Scctinn of 

Christine M. Castcllano has 

I>c-c-n appointccl counsc~l for 

Corn Pi-oduct4 Intcrnational 

Inc., Rctlforcl I'al-k, Illinoi4, a 

glc-.l>al supplicr of foot1 

i n g r ~ t l i ~ n t s  and inclusti-ial 

products tlci-i\ c ~ l  from \\.ct 

~iiilling corn. Castc~llano 

01 crs(-cs legal mattcrs for tlic 

L1.S. ant1 Canatlian opcration4, 

ancl 14  i-cspon4il>lc for 

intcrnat~onal intcllcctual 

prol,crtv and contracting. 

rights as thcv impact puldic 

schools and cnl l~ges ,  inClu~ling 

free .;l~c~cch rights of stu(lcnts 

an(l cmpl(>\.ccs, school pravcr, 

the usc of religious I~tcraturc 

thc nanic of the firin has 

changed to Raster & Klatltlcr 

PLC. The fir111 spcciali7cs in 

l>usinc.;s and faniilv la\\., 

including busincs.; forriiation 

rcprc\i'nt4 tlic cn~~nt r \ . ' \  Ieacliiiy 

~-cwa~-ch-l>a~r.tl l~ l iar~i iaceut~c al 

and h~otc.chnc>log! con ipx i1~4  

h4at~uiiioto \\ 111 scr\ c a4 point 

pc>i-son for intcllcctual propcrt! 

Icgi\lati\ e and strategic 

initlati\ c,s anrl 11 ill ]cad 

intcllcctual propel-t\- atlvocac! 

efforts acro4c all dl\ iclon4 In 

atltlition, he 14 a l>oarrl nicnihrr 

of the Ccritral h l a n  land 

Ronald S. Bctmaii ha.; joinctl 

the offici. ofWinston & Stra\\ n Lori M. Silsbury \\.as clcctc.tl 

to tlic D\*kcma Gnssctt PL1-C 

Euccuti\-e Board cflkctivc Mav 
as a partner in thc Litigation 

Dcl,artiiicnt \\,here lie 

concentrates on major class 

action ancl complcx coriiiiic~rcial 

~ t ~ n a t i n n .  1. .* 

and 1ii114ic on can i l>~ . ; c~~ ,  and 

the cclc-hration of I-cligious 

liolida\..; in scliools. 

and la\\, cstatc planning, 

r~-ol>atc, coniiiicrcial and c-i\ i l  
litleation, di\ orcc, atloption, 

an(] real cstatc. (\Ire rcgrct that 

t l i i \  annnunccnicnt, \\ hich \\.as 

or~,qinall\ printctl In the 

Curn~iicr 2002 issue, prcl iousl! 

niicspcllcd I ~ t h  his. Haxtcr's 

ancl Mr. Klacltlc-r's names.) 

200'. A nc\\. Esc~cuti\.c Roard is 

clcctcd c\.cry 1111-ec vcars an(1 is 

rcsl)nnsil>lc. for cstahlishing the 

sti-arcsic tlircction of the firm. 

Silsl>ur\* licatls thc t'ir~ii's Lansing 

Litiptinn Practice, focusing on 

c~oniplcs litigatic-)n in insurancc 

tiiattc~rs, cn\.ironmcntal issucs, 

nic.tlic.al I~~-nduc,t  clcl'ciisc~, anrl 

cml,lo\-nicnt ~nattc'rs. 

Noah A. Finkel lias l>ccn 

clcctcd t o  partncr4hip at 

Cc\-fartli Cha\\* i r i  it4 Lalwr and 

Emplo\-merit Group in ChicaSo. 
Robert Lec rcccntl! left 

Littler 1IcndeI~nii  ( the  largc'4t 

labor and cmplovnicn t la\\ firm 

in tlic countrv) to start the 

Amy S. Farrior, \\dm 

practices \I itli Scliropp, Rucll & 

Elligctt in Tampa, Iias I>cc,n I-c- 

clcctctl to the Hillzl>orough 

Count\. Bar .Association Roai-tl 

Lalwr ant1 Eiiiplovmcnt la\\.. In 

addition, shc~ is a nicnil>c~r of' 

the Roard of 1)ircctors for thc 

Ilnitc~cl Cc~~-c~l>ral Pals\. 

.4\sociation of hlctropnlitan 

Detroit and ~ l i c  chair of its 

Pcrsonnc~l Committee. Hiscl- is 

currcntl\. sc-~-\.ing as cclitor of 

an .American Rar ,.\ssociation 

Cynthia Leitich Smith, \I lio 

attcndctl I a\\ School unc1c.1- the' 

name- C\ ntli~a 1 . Cm~tli, \\ ~4 

sclcctcrl as onc of 2 1  cli1ldrc11'4 

authors nation\\ ~ t l c  to  

p . i r t~c~patc  In tlic Ccx-nnd 

Nat~onal Rook Fc<ti\ a1 111 

Octol3c~- 2007. Hn\tc(1 1)v Fii-4t 

Laclv Laura Rush and spniisorc~cl 

I)\- the Lil>ral-v o r  Cony-css, tlic 

c\-cnt took plac-c on  tlic \irc4t 

La\\ n of the U.C. Capitol. Thus 

far, Smith has pul>li4liccl 1111-e.c, 

I>ooks. Chc is iiiarrictl t o  Grcg 
H.  Leiticli, also a '94 

gratluatc. In add~t ion to  ha\ 1 1 1 ~  

hi4 c)\\ n patcnt practicc in 

.4ii\tin, Texas, lic ha.; \\ r ~ t  tcn 1114 

f11-4t cllll~ll-cll's I l O \  (,I. I\ I11cl1 

Chaptcr of the, Anicrlcan Rcrl 

C~-o\s  and the PI-csiclc~it-clcct of 

th(, Raltimorc Chaptc%r of the 

,4nicrican Corporate Counwl 

Association. 

Eniplc>vmcnt La\\- Section at 

Hc \ -~ood ,  0 r r  Uc\.cs (James 
C. Orr Jr. and Angel L. Rcys 
I11 arc 1991 a lurnn~) .  Lc.c of Dircctoi-s ancl clcctc(l t o  the 

Excciiti\.c Council of thc,Ti-ial 

La\\.vcrs Scction of the 

Marie R. Deveney o f  thc .4nn 

41-1301- office. of Dvkcnia Gossctt 

PLLC rcccntlv adrlrccsctl 
Hill4hr~rougli Count\ Rar 

As\ociation. Farrior i 4  Roard 

Ccrtlf~cd as an apl->cllate lan.\.cr 

131. tlic Florida Rar. ScIi~-opl>, 

Bucll & Elligctt's 17ractiu' arcs\ 

inclutlc pIai~itil'l"s ~>cv-conal 

in jury, insurance co\.cragc, awl 

eminent cloniain. 

(\\.\I.\\,. achic~\,c~nicii t ;1(1\.oe-at ex.  (31-g) 

a, clircctor o f  outrc*ac-h 

progranis. Stuclc~nt 4cliic\.cmcnt 

i \  a nc>iiprofit n rgan i~a t~on  that 

Conic~rica Pr~\.atc, Rank~ng 

Rclationsliip h fanap-4  from 

throufhout hlichigan on 

planning for 1-c,tircmc.nt 

cli,tril>utions u n t l c ~  thcTrcasur\- 

Dc~l>cirtnicnt final regulations. 
13c-\.cv-w\. is a mcrnl>cr of thc 

Laura Kelsey Rhodcs has 

hccn clcctcd prcsiclcnt of the 

Maryland Criminal Dcfcnsc Kcvin O'Gornian lias Iwcn 

A t t o r n c ~ s '  A\,ociation. She has 

scr\.c(l on the, 01-,qan17ation'\ 

Roar(] o f  Dirc'ctors for sc\-cral 

\cars. Uhotlc's foc114c*\ 1ic.r 

practice at Alhright & Rhorlcs 

I I-C, Rock~ ,~ l l c ,  Mar\.lantl, on 

criminal and immigration 

it~nation. 1 ', 

namct\ a 1,al-tnci- in ILitigat~on 

and Intci-nat~oiial Ai-l>iti-ation 

\\-it11 the intcrnational la\\- ~ I I - in  

of\'lnson & Elkins 1 LP. 

O'Go1-nian i.; a I-csidcnt of the 

pro\ iclcs on-linc cdt~cational 

and mrntoring sc7r\ IC-cs to help 

4tudcnts ma kc^ tlic transition to 

a \atist'\,ing and produc.t~\c 

atlllltllootl. 

Ronald D. Puliala has 
Recrl D. Bcnson lias joinc.tl 

thc hctrlt!. at thc Ilni\.cr\ity o f  

Wvoniing Collcgc of La\\, as an 

a\sistant prnh-\sol-. IHc tcachcs 

\\.atc,r la\\, acliii~ni\trat~\.c la\\., 

cn\.ironmcntal la\\; ant1 

Proprrty I .  I l i ~  sc-liolarl!. foe 114 

is 011 \\.atcr an(] natural 

l>cc~o~iic~ coun4c~I to  tlic 

R4orristo\\.n, Nc \ \  Jcrsc~.,  la\\. 

firm Rikcr, !>anrig, Sclicrcr, 

H\.land k Pcrrctti ILLP. Puliala 

practices in thc firm's Insu ranc~~  

Taxat~on and E4tatcs Practice, 

(;roup focu,i~ig on g ~ f t ,  cstatc 

anrl y\neration \kil'ping transfer 

tax planning, prohatc and trust 

acliiiin14trat1nn, \\ i l l ,  and t r w t  

ayrc.cnic~nts, and I-c-tlrcmc\nt 

(I~\triI>ut~on planning. 
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John H. Hcrn Jr. h c c ~ ~ m c  

chief csc~cuti\.c officscr of Clark 

Hill PLC Attorneys at La\\. in 

h 4 a ~  2002. Clark Hill has 

offices in Detroit, Hirminghani, 

princil>al pract icc arc~,isi-~rc~ 

international arl>itration and 

international and coiiimcrcial 

litigation. 

Joshua Ditclhcrg has I,ccri 

clc~-tc(l a partner in thC 

Chicago office' of S~\ . far th  Shd\\.. 

Hc practices Iallor and 

Group in tlic arcas of in.;uraiicc 

co\u-,igc litigation, rc~ins~~rancc-, 

and insurancc c-onsul tation. 

cniplo\.nicnt la\\' and is a 
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\\-ill be published by Little Stone PLC as a senior attorney mechanical engineering arcas, Business Dcpartmcnt and 

Brown in fall 200 3. in its Litigation and Dispute and has successfully appealed International La\v Group in the 

Resolution Group. He practices cases before the Board of Patent Portland, Oregon, officc. Shc 

Heather Martinez Zona has in the areas of antitrust, Appeals and Interferences. advises domestic and forcign 

been named one of the United intellectual property, trade corporations on business, 
States' "1 00 Most Influential secret, and business litigation. Jon Powers has joined the securities, and tax matters. 

Hispanics" bv Hispanic Business Twin Cities-based intellectual 

magazine. Zona is a litigation Peter J. Paukstelis recently property law firm F o g  Slifer Jonathan W. Fountain has 

associate in the NewYork office left Latham & Watluns to open Polglaze Leffert & Jay as an joined the Detroit office of 

of Heller Ehrman White & a solo practice in h s  hometown associate. A registered patent Miller Canfield Paddock and 

McAuliffe LLP and president of of Manhattan, Kansas. He attorney, Powers focuses his Stone PLC as an associate in the 

the NewYork Women's Bar represents individuals in practice on patent applications, Litigation and Dispute 

Association (NYWBA). She is personal injury and client counseling, opinion Resolution Group. He is also 

the youngest woman and first employment discrimination practice, and technology a member of the firm's 

Latina to head the NYWBA. litigation. Also of note, he and licensing. Powers previously E-Business Group. 

his wife, Dianne, recently had worked as a senior intellectual 

'995 their second child, Nathan. property attorney at Polly Ann Synk has joined 

Minneapolis-based ADC the Lansing office of Miller 

Christine Esckilsen has been 

named lice president and 

corporate counsel for U.S. 

Bank, headquartered in 

Minneapolis. She handles labor 

and employment counseling 

and litigation management. 

Esckilsen joined U.S. Bank after 

practicing labor and 

employment law at Littler 

Mendelson in San Diego for 

seven years. 

Rebecca Johnson, LL.M., 

S. J.D. '00, associate professor, 

Faculty of Law at the University 

ofvictoria, Canada, has written 

Ta.xing Choices: The Intersection of 
Class, Gender, Parenthood, and the 

Law. The book looks at the 

history of Canadian legislative 

and litigation struggles related 

to the tax treatment of child 

care. 

1997 Telecommunications Inc. Canfield Paddock and Stone 

PLC as an associate in the 

Bruce 0. Bradford has been 5TH REUNION Environmental and Regulatory 

named staff attorney in The Class of 1998 reunion 
Group. She previously worked 

intellectual property for Sara he October 24-26 as a legal research associate for 

Lee Corporation. Prior to the Natural Resources Division, 

joining Sara Lee, Bradford Department of the Attorney 
2000 

served as an intellectual General, Lansing, Michigan. 

property associate in the 

Chicago offices of Kirkland & 

Ellis. He is a member of the bar 

in Illinois, the U.S. Court of 

Appeals for the Federal Circuit, 

and the U.S. District Courts for 

the Northern District of Illinois 

and the Central District of 

Illinois. 

Michael T. Cruz has joined 

McAndrews, Held & Malloy in 

Chicago. Cruz has more than 

five years of patent experience 

and is registered to practice 

before the U.S. Patent and 

Trademark Office. He has 

Hideaki Sano has joined the 

Ann Arbor office of Miller 2003 

Canfield Paddock and Stone 

PLC as an associate in the Crystal Monahan has joined 

Litigation and Dispute the NewYork City office of 

Resolution Practice Group. Querrey & Harrow as a 

Prior to joining Miller resident attorney. 

Canfield, he was an associate 

with Hon ipan  Miller 

Schwartz and Cohn LLP, 

Detroit. Sano also expects to 

receive his M.S. in aquatic 

ecology from the Univcrsity of 

Michgan this fall. 

Frederick Juckniess has overseen national, foreign, and Katherine Dain, formerly 
joined the Ann Arbor office of international patent Katherine Thomson Greenfield, 
Miller Canfield Padclock and applications in electrical and has joined Ater Wynne's 
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Daniel L. Brenner 

George W. Sherr 

George R .  Snider 

Herman H. Copelon 

Donald H. Ford 

Russell A. Smith 

John W. Watling Jr. 

Leonard J. Winer 

George H. Tobias 

Birney M. Vanbenschoten 

Eric V. Bro\vn Sr. 

Harvey L. Scholten 

The Hon. Reino S. Koivunen 

Winston C. Moore 

William E. Jetter 

John N. Seaman 

Morton Jacobs 

Harold M. Street 

Joseph B. Klein 

Robert L. Spencer 

Everett R. Trebilcock 

William A. Flory 

Arthur Bonk 8/1/2002 

James R. Fredrickson 9/29/2002 

William M. Lambert 12/10/2001 

Lewis Neilson 1 /4/2001 

Arthur H. Northrup 6/25/2002 

Theodore Souris 6/2 1 /2002 

Arthur B. Cuddihy 9/8/2002 

George E .  Bushnell Jr. 8/7/2002 

The Hon. Harry P. Newblatt 4/10/2002 

James Donovan I11 4/27/2002 

David P. Wood 10/15/2002 

Glenn Grossman 7/8/2002 

Richard R. Robinson 10/24/2001 

Thomas F. Wilson 6/25/2002 

The Hon. Martin Myles Doctoroff 7/9/2002 

James A. MacKinnon 5/7/2002 

G. Harold Pose!- (LL.M.) 7/5/2002 

PatrickW Semegen (M.C.L.) 5/ 26/2002 

Arthur Lee Morman 6/12/2002 

Paul G. Viellnetti 6/24/2002 

Joseph C. Marshall I11 9 /  12/2002 

Sue Baszler Geiersbach 6/22/2002 

Eugene N. Feingold 10/13/2002 

Jennifer E. Newton 12/2/2001 
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C itizens suc industries for tort  injurlc5. That is familiar. 

Go\w-nnients sue the same intlustrics for co\t suffcretl in 

amcliorating o r  preventing those injuries. That is unfamiliar. 

This nc\Ir pattern of l i t iption ancl scttlcnient inllcrcntl~. puts 

the go\crnrncnt in competition \vitIi its citi7c-n~. It also 

facilitate\ the go\.crnment's fulfillment ot'its public 

responsibility. This article deals \\.ith thcsc iccs and ~ i r t u e s .  

The tohacco litigation by the .;tat?? and the scttlcnient of 

that litigation (thc largc\t ct.cr) is thc most prominent 
example of this pattcrn of g o ~ ~ e r n m c n t  suing injurious 

indu\trics. A similar pattcrn i \  de\ eloping in the gun intlustr!. 

11,hcrc more than 20 \uits haw hecn brought against the 

manufacturer.;. Intlustries vraiting in the \ving\ for this 

treatment inclu<le lead paint makers, ancl perhap\ e l  en 

l>re\\.crs, tlistillcrs, anti procluccrs of fattv foorls. 

In this article 11.c adrlrei\ \omc of thc que\tion\ raisc(l I7y 

this rcccnt pattcrn of litigation and settlement. Wc ascumc 

By Hanoch Dagan 
and James J. White 

throughout that consumers o r  thlrtl partics ha\.(, actuallv Iwcn 

harmcd 131. the protlucts at ~ \ \ u c ,  I>c it cigarcttc\, guns, ctc., 

and ha1.e valid claims against thc pcrtrncnt intlustr~. We 

esplol-c thc intricatc Icgal qucst~ons ariqing from the 

triangular relationship among tlic' plavcrs in thcsc high-profilc 

cases: go~.ernment.;, c ~ t i ~ c n s ,  anrl clcfcntlant industries. We 

have t\tro major put-poscq: iclcntifying the PI-opcr causc of 

action of go17crnnicnti again\t industries and setting thcir 

appropriatc hountlarics; ant1 cli\cu.;\ing tlic inherent ri\k\ in 

allowing such clainis and pointing to  the way they \houltl 1,c 

adtlresscd. 

Wc begin \\.ith the quc\tion o f  thc lialility of an injurious 

industr!, t o  a gn\.crnmcnt that ha.; incurrcd prc\.critati\.c and 

anieliorativc costs duc to  thc harm.; inflictvtl I>!. that industl-!, 

on its c i t i~ens .  Thc statci' litigation against th(. tohacco 

industry focusccl on reimhurscnicnt of tolxicco-rclatctl 

healthcarc costs. Many of thc causcs of action actuall~. 
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-ougIit I)!! tlic stat(..; \\,cbrcL i l ~ \ . , i l i ( l  I~a.;cs o n  \\,liicli t o  m,ikc 

.;uc~Ii c.laini.;. l'hc state..;' cornl~laints (lit1 not aclcquatc-I\ prcwnt 

tlicxir true ri.mc*(I\.: .;r~l>rocation. 

Sul)rogation arise*.; \\,herc nnc pcrsr)n (the .;ulv-ogcc) pa\.< 

,inotlic.r (tlic sul,rogor) to  co\.cr a lo.;.; o r  a clcal>t for j3.hic.h a 

tliil-tl 1>.irt!, i 4  prirnaril\, li,iI>lc. The sul)i-ogc.c. then c.nl;)rc.c\ th(b 

riglit.; o f  tlic .;ul>rogor itgainst that tliir(l party (the party 

I>i-irnaril\. rc~uponsil>lc for the 10s.;) f;)r it.; m1.n 1~c.ncl'it. 

Sii1~1-ogation has t\\.o (;)rm.;: c-ontractual (also callc(l 

cr)n\~c~ntional) ant1 Icgal (also callrtl ccluital~lc). O u r  hcu.; is 

on cases \\.hcrc therex arc no  contractual arl-angcnicnts 

(explicit or  implicit) rcslxx-ting .;ul>rogation. 

O u r  analysis slio\\*s tliat thc states ha\-e a \valitl ~uhrogation 

claim. To hc surc, tlicirs is a liarcl case hccausc - unlikc core 

case.; of sulwogation (such as tratlitional insurancc 

sulJrogation) - the intcrc..;ts of the go\.crnmcnts and thosc of' 

tlic inclustrics arc not close-I\ lockctl-in together: 

go\.crnmcnts, pavmcnt.; arc intiircct and to somc cxtcnt 

t l i s~r~t ionarv.  And yc.t, likc in othcl- suhi-ogation hortlcrlinc 

cases, tliircl-pal-t\. intcrcst.; slioultl makc. rcco\.cr\- a\.ailal)lc: 

puldic authorities shoultl I)c alJlc to rc.;pon<l in an cfficicnt 

manncr to any threat to  tlic pulJlic licaltli o r  safct!., \\.ithout 

\\.err-ving t-hat tlic pro\.ision of scr\.iccs \\*auld insulate thosc 

\\.ho arc rcsponsihlc from thcsc tlircats from liahilit\- and 

unjustifial4v shift the I~urclcn of thcir \r.ronycloing t o  the 

pul~lic pursc. 

Thc go\.crnments' status as su1)rogccs makcs thcir riglits 

cIc~-i~ati\.c of those o f  tlic direct \.ictims, due to and t o  the 

cstcnt of thc unsolicitctl hcnct'its c-onfcrrccl. ,4s such, the 

sul~rogcc's rights can IT 110  grcatcr than the rights of the 

suhrogor. Thus, tlic. intlustrv's original lial~ilitv to  injured 

citi-/cns caps it.; csl)o.;urc to  subi-ogation. Thc go\-crnmcnt.; 

arc also sul~jcct to  \\.hatcx\.cr (Icfc~iscs tlic intlustrv \\.auld lia\.c 

had against tlic injurcd citi7cns, niost promincntlv assuiiiption 

of risk, causation, and statutes of liniitations. ,\lnrcn\.c.r, 

go\.cr-nmcnts arc\ cntitlcd only to the tlaniagcs attril)utal~lc to  

tlic loss \\.hicli tlic!. ha\-c co\-crctl (a~icl the!. c'i~-r\. tlic Ilurdcn 

oI' pi.oviris that tlicsc costs \vcrc intlccd incul-rctl in a \\-a\. tliat 

hcncfit.; tlic iniurcxtl c-itiycns). Gn\.c.rnnicnts arc n o t  cntitlcd 

t i )  clamages foi- pail1 and rllt'lki-ing, poniti\-c r l ~ r n a ~ ~ s ,  01- 

stcitutoi-\ penaltic.; to \\.liich the' injui-ctl citi7cns might )la\-c 

~ C C I I  cntitlc(1 ti-om thC in(1ust1-ics. 

Citizens vs. Governments: Takings 
Go\crnmcntc tliat svc\k to  rce-o\ c'r tlicir ;mii.l~ol-atl\ c 

and pl-c\ cnti\ c cmt4 might cnd up Iix-ming c itllcns I\ 110 4cck 

~ - c ~ i i ( ~ l \  ['or- tlicir. (11rc~c.t claiiiascs. This ~~ropo . ; i t~on  can 

clcmon\t~.atcrl I)\ the tol~acc'o scttlcmc*nt. O u r  anal\ 4 i 4  of the 

~cttlciiicrit co~ ic - l~ i ( l c~~  tli,it .;oiiic oI' tlic, 1,11111 pro ~ [ I Q  gi\ c11 I>\ 
tlic state4 to tlic toI~ac.co mariu~ac.tul-el--4 is a c t ~ ~ l l \  at tlic 

cupcnsc ofthii.tl p ~ i - t i c s  compc~titors (and hciicc~ tilturc 

coii\umcl-s) antl itilurcel 4rnokcl-s. It1 particular, \vc sllt,\~ that 

t l i ~  toI>dcc-o scttl~liiciit .;CCUI.C~ t \ \ o  tlliiig.; the tol>acco 

colnlxinic.. at lcact iiiomcntar\r safct\ fi-om I )a l lk~-u~ tc \  ant1 

protection against competition. J<c>gartl~nq the hankruptc!. 

i\\uc, \ \ c  predict that tlic wttlc.nicnt has intlircctl!. purchasc(l 

the allcgiancc of its I,cncticiaric\, not on]!. [\tatel attorney5 

gcncral, I>ut al\o pul>lic cmplovcc\, contractor\, c \ cn  

t~ac.lic~r4' union,. ,411 of tlic\c 1,cncficiaries no\\. ha\-e a I-eason 

to cupl>oi-t fc-clc.1-a1 Icgi\lation, likc the McCain Bill, that 

\\oulcl cap tol>acco companies' liability. C i t i~cn4  thu\ hclp pa! 

fnr thc go\ (-rnmc'nts' \!-innings through rerlucerl 

opportunitic,\ t o  pur4uc thcir pri\.ate claims against thc 

injurioi14 indu,tl-ics. Inclir-cc-t e\.idcncc for thc same 

phcnomc.non is thc receipt h\. a go\.crnment of funds in 

cxccss of qpcnt costs ant1 the spcnding of such funds on 

cauws that nothing to  do  \!~itIi the injured citi-/en\' 

intcrc<tc. 

Tlicsc clangcrs, \ \  liich are inliercnt in allo\\.ing 

go\.ci-nmcnts to  sue injurious inclustrics for thcir prcvcntivc 

ant1 anicliorativc costs, can, and slioultl he, aclclrcssecl in thc 

fi-anic\\oi-k of takinys la\\: Thc takings question regarding a 

triangulal- paradigm ana lopus  to  our.; - \\ here the 

go\ crnnicnt'4 settlement 11-ith another so\.ercign limits a 

citi/cn<' claini c~gain4t tliat so\ creign - is unscttlcd. Ia'hile 

the Cuprcnic Cnurt in Domcc & llloorc I, Regon (4-53 U.S. 654 

119s 1 1 )  Icf't open a4 unripe tlic qucstion of \\ liether such a 

ccrtlcnicnt con4titutctl a taking, Justice Po\\.cll noted in 

concut-rcnCc that "[t]he go\ crntncnt must pa\- just 

Our analysis of the settlement 

concludes that some of  the auid 

pro quo given by the states to the 

tobacco manufacturers is  actuallv 

at the expense o! third parties: k 
competitors (and hence fu ru r~  

consumers) and injured smol<ers. In 
particular, we show tha.t the 

tobacco settlement secured two 

things for the tobacco comoanies: 

at least momentary safety from 

banltruptcy and protection ay ins t  

competition. 

romlxiication \\ -hex11 it ful.thcl-\ thc nation', forrip1 polic\ 

goal.; I n  using a4 'bargaining c-hips' claims la\\ hill \  held 1~ a 

~-cl,iti\ el\ I;'\\ l)cxi-so~is an(] .;ul>jcct t o  thc juri4clic-tion of our  

coui-14." I.o\\.cr cour1\ havr follo\\ rrl thi.; prol>orition h\ 
scriiti~ii/iiig lhc co~irtittltiondlit\ of siic.11 go\ c r ~ i ~ ~ i ~ l i t ~ l  

intc-I-fcl-cncc. 
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By exploring the foundations of takings lawv, we sho\rr that 

a government's interference with its citizens' compensatory 

claims beyond its role as a legitimate subrogee (via its receipt 

of more money than it has spent on preventative and 

ameliorative measures and/or the enactment of caps) justifies 

compensation. In other \vords, insofar as the citi~en's 

expected awards are compensator): and the government 
spends the money it receives from the industry on programs 

that do not benefit the injured citizens, the citizen's takings 

claim should be successful. Governmental interferences with 

citizens' punitive damages awards present a more complex 

case. The case of barring punitive damages as part of a 

qovernment-industry settlement derives complexity from the 

unsettled nature of punitive damages. We doubt that citizens 

can claim any entitlement for punitive damages for 

retribution. But insofar as punitive damages are aimed at 

deterring the defendant's infringement of the plaintiff's 

entitlement, thus vindicating the latter's control over the 

infringed resource, plaintiffs may well have valid tahngs 

claims even respecting punitive damage. As long as punitive 

damages for deterrence \\rill not be disentangled from 

punitix-e damages for retribution, these claims would 

probably remain theoretical. On the other hand, we have no 

doubt that governmental interference with citizens' 

compensatory awards should be regarded as a violation of 

Our principal quarrel with the 

settlement as an agreed 
resolution of a tort claim is that 

some of the terms - reducing 

payments by the participating 

manufacturers if  they lose market 

share to outsiders and inviting 

the states to enact a tax that 

deters new market entrants - 

improperly redistribute costs from 

the tobacco companies' 

shareholders to their consumers. 

their Fifth and Fourteenth Amendment rights. A strict takings 

doctrine is the only viable protection for citizens from the 

dangers inhcrcnt in governmental interfercnce with their 

claims against injurious industries. 

Public Policy 
Such findings have significant impact on the formation and 

conduct of public policy. There is considerable risk that 

g;overnmental interfercnce in the resolution of mass tort 

claims will violate the legal rights of the individual victims. 

Our case study of thc tobacco scttlemcnt highlights an 

additional disadvantage, that such intcrfcrence is also bad 

public policy even where it might not violate the legal rights 

of the individual victims. This is true whether one considers 

the settlement to be merely an agreed resolution of a tort 

subrogation claim or a state imposed tax. 

We acknowledge that the states are proper subrogees fcr 

their ameliorative and preventative costs and M'C also see no 

reason why their claim for those costs could not be resolved 

by agreement with the manufacturers. But the settlement is 

unlike a garden-variety subrogation recovery; as true 

subrogees, the states \vould surely not have \Iron judLgments 

with a value equal to the amount that the tobacco 

manufacturers have agreed to pay. The states reached such a 

favorable settlement only by colluding with the tobacco 

manufacturers to put a disproportionate share of the cost on 

their citizen smokers. 

Our principal quarrel with the settlement as an agreed 

resolution of a tort claim is that some of the terms - 

reducing payments by the participating manufacturers if they 

lose market share to outsiders and inviting the states to enact 

a tax that deters new market entrants - improperly 

redistribute costs from the tobacco companies' shareholders 

to their consumers. If the agreements in the settlement had 

been reached between private parties, they would have 

violated federal antitrust laws. Although states' agreements 

are immune from federal antitrust prosecution, the 

anticompetitive provisions of the settlement will have exactly 

the same effect as if private parties had conspired to exclude 

competitors. If the agreement with the manufacturers hinders 

the entry of new competitors, the price of cigarettes will be 

hgher than in a freely competitive market. 

The higher price has two effects. First, it frees the 

companies' shareholders from having to intcrnalize the costs 

of their tort liability; they can pass on the costs to consumers 

without a loss in market share. Second, it facilitates the 

inclusion of additional payments in the settlement (c.g. 

payments for lobbying) without fear that new entrants to thc 

market will undercut the cigarctte prices of the participating 

manufacturcrs. If dcmand for cigarettes is relatively inelastic, 

if price competition among the participating manufacturcrs is 

muted, and if outsiders are barred, the cost of any "bribe" to 

the state governments can be passed through to purchasers 

\vithout cost to the manufacturers. 

The settlement may be even more offcnsive to public 

policy if it is considcred to he a tax imposed hy quasi-judicial 

function. The payments haw many of the attributes of a tax: 

they are made to the states; continuc indefinitely; are only 

imperfectly rclated to past tort injuries; and in many states 
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\v~ll  go dlrcctly into thc trcasury ant1 he expentled In just the 

4amc way as conventional tax revcnucs woultl be. As a tax, 

thc \cttlcmcnt is unc.lcmocratic ant1 rcgrcssive. 

Thc first ant1 most po\z.crful ohjcct~on is that as a tax the 

scttlcment violatcs tlic tlcmocratic principlcs that are built 

into thc tax laws of cvcrv state. If a state were to  enact a 

multi-billion dollar tax equal to  thc rcvcnucs that it will 

rcccivc under thc scttlemcnt, it \voulcl have to  follo\v 

c.lahoratc Icgislative proccdurcs. Typically, these measures 

woultl inclu<lc lcgislativc hearings, dcbate, and passage by 

both houscs of thc state legislature, and signature by the 

govcrnor. In contrast, a state's adoption of thc settlement 

rcquircd only the agrecmcnt of a state official such as the 

attorney gcneral and the atloption of the scttlement in a 

judLgment dismissing the state's suit against the 

manufacturers. The scttlemcnt's byass ing of the traditional 

mechanisms for the passage of new taxes reduces the visibility 

of the settlement's provisions. No  advocate for cigarette 

consumers has ever had the opportunity to  express the 

arguments that we consider here. No  attorney general has 

had to  respond to questions about the settlement's 
anticompetitive provisions. N o  anti-tax governor has had to  

explain \vhy hc or  she is proposing a huge new tax. 

The lack of public participation becomes even more 

troubling when we consider that in modern America smokers 

are drawn disproportionately from classes u-ith limited 

education and low incomes. The tobacco manufacturers' 

ability to pass on the costs of the settlement means that the 

costs will be imposed primarily on n-orking-class smokers. 

This concern \vould be alle~.iated if a disproportion at el^ large 

share of the tax revenues lvere to  go t o  the working class, 

particularly to  the smokcrs, but we see no evidence of that 

happening. 

Consider one final consequence of this unusual tax. Every 

excise tax on a potentially injurious product is, of course, a 

bargain with the devil, for niore sales mean both more tax 

revcnue and niore injurics. But the peculiar nature of this tax 

ties thc states even morc closelv to  current memhers of the 

tohacco industry than would be true of a conventional tax. 

Because thc tax ariscs from an agreement betlvccn each statc 

and spccific tobacco manufacturcrs, tlic tax revcnues depend 

upon the continucd csistence and sol\.cncy of thc 

participating manufacturers. If Philip Morris o r  RJR goes into 

bankruptcy and liquidates, and its market share is taken over 

hy a new entrant, cvcrjr state's tax revenues will declinc 

accordinglv. Each state will thus have an iticcntive t o  lcccp 

tliesc particular taxpa~lers licalthy. If  our  analysis is correct, 

the statcs havc made covcrt, implied promises ahout lobbying 

and covert, exprcss protniscs about crccting harriers to  new 

entrants that tlic statcs \vould probal3ly not make t o  anyone 

openlv, certainly not to  specific ~nclnhcrs  of a particular 

industry. 

Rccausc the settlement rcvcnucs go to identifiable 
l~eneficiarics in most statcs, persons in evcrv state will shortlv 

regard tncse Denerlrs as an cnrrrlemenr. I nc incentive of s ~ c  

officials to  maintain the revenues \trill be correspondingly 

enhanced by the kno\vledge that particular, local voters 

depend on this revenue. 

We see much that is bad and little that is good from 

enacting such a tax by a quasi-judicial process. The absence of 

the legislature from the adoption process stills the public's 

voice and facilitates collusiye bargains. Characterizing the 

payments as tor t  recoveries frees public officials from the 

pain that they would suffer for enacting new taxes, 

particularly regressive ones. Finally, the exclusion of smokers 

from the private bargaining table facilitates other parties 

taking assets that should belong t o  the excluded players. 

Because the settlemen! revenlues 

a 00 to identifiable  hen^ 3ciaries 
in most states, Dersons in evPrv 

state will shortlv reyard these 

benefits as an e n t i t j ~ m ~ r r t .  Tcle 

incentive of state officials to 

maintain the revenues ~ i l l  h~ 
correspond in^!^ en'lavcec' bv +be 

Itnowledqe that particular, loczl  

>: voters depend on this revenue. 

Conclusions 
We do  not claim that every bargain struck in settlement of 

a state o r  federal suit against weapons manufacturers, sellers 

of fatty foods, bre\vers, o r  distillers will have all of the same 

characteristics as the tobacco scttlement. But \ve believe that 

when the government asserts a claim that could be asserted 

b~ an individual citizen, it will almost ahvays be presented 

lvith the same temptation t o  collusion and convcrsion. The 

industry under attack will always want protection frc)n~ the 

private suits that may be its only hope for survival. Invariablv, 

thereforc, these industries \\-ill seek palnient out of the 

I-esources of the individual plaintiffs. Because thcse bargains 

are negotiations for the settlement o r  suits t o  which, by 
hypothesis, the individuals are not parties, the individual 

plaintiffs will be excluded. Rut . . . government interference 

is also beneficial, for it allolvs governments t o  pursuc their 
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p1113Iic rc.sl>o~i~~\>ili t ic~* ill p r c ~  cnting atid a~l ic l io~-~l t i~lg  i n j ~ ~ r i c \  ,4.; \\c\ (-laim tIirc)ughout, go\crnmc,nt'4 Icagal 4ul)rogation 
t o  tlicir c i t~ /cn \  \I i t l i o ~ ~ t  Ic , c~~-  t l ~ i t  tlic> l>ul>lic \\ i l l  1)c.ar IIIOI-c cIa11ii4 'II-C- I~otli \ a l u t ~ r \  ,11i(1 tla11gc.r-ou\. O n l ~  a gc.nvl-0114 
than it4 fair stiarc ot'thc c04t  PI-operlr a\\t%t-tccl. go\*rrnnlcnt al)l>roacIi t o  sul>rogation ac.coriil,an~c~tI I ) \  ,I 4tric.t tak111g4 
1 ~ ' g ~ l  w h r o g a t i o ~ ~  cl~lliii; in\ul-c. thc c c ~ r r c ~ t  intcrnalilation ol' inrluir\* can c,al>tu~-c the' ad\ antage'\ ol'go\ c.rnmc.lit 
thc 11-uc costs ot' an indu.;tr\.'c products. inyo11 c'rnc'nt \ \  itliout opening thc. tlool. t o  al3usc.. 

thc L a \ -  School mtl ,I prc>l.c*.;,c-)r ,it Tcl-.\\.i\ Llni\-csr<it\. 1.,1\\ 

Sc-hnol in Israc-I. Prolc.;sot- Day.111 rccci\-ctl Iiis LL.Z.1. am1 J.S.1) 

frc-)m'lhlc La\\- Schnol al'tvr rce-c.i\-in~ h i <  LL.R., qrrnlrnd ir lnj  

l a u ~ l c ,  from Tcl .4\.i\- Uni\-c,rsit\.. Hc i s  I\-itlc.11- l>ul~li.;lictl in l>c,th 

Enqli.;li ant1 FIcl)rc,\\- o n  pri\.atc. la\\. tlicor\., tnkiny la\\-, 

cli.;tt-il)uti\.cn justices, and ~x-ol>u-t\. thco~-\., an(] lic is often iri\.itccl 

tcs :i\cb Ivc.turcx\ 2nd prvwntation4 in hi.; area4 nf intct-c4t. IIc 

\\.rotcs Ilnlrlct Enr i ihn1~-nr : .  l . \ ' tirJ\ ~ 7 f  Prrr .7rs 1 ~ 7 1 , .  a n J  fi1l9llc I;llrrci 

( Canil>riilqc Uni\-emit\. I't-c>zs) and is cclitor of' I ' ~ n ~ !  Larr In Iqrocl: 

Rctlr.ccn Prjr.gtc CinJ l 'lfhl,i ( in Hchre\\-) .  Sc-1n1c of hi4 m o w  I-c.~.cnt 

artic-lr.; arc.: ".\Ii~tal.:c~s," 79 T; ' \ .c7< L c i ~ ~  RCl lcli 1 74 5 ( -70C) 1 1; "The, 

Lil-,c:ral Commons" (\\-it11 .\licliacl F lc l l c~)  1 1 0  1;71c- I i111 .  /('i1rn~71 

54s ( ? O n 1  ); ant1 "Just C'o~npcn,~itic)n, Inccnti\.v.;, ancl Soc.i~I 

lle.anin;s," I l l i h ~ ~ ~ c ~ n  Lc711. RCI  1c-11 1 34 (2000). I_Ic* ha4 t , i u~ l i t  

c-c-,ui-w.; an(\ scminar-.; at the, La\\ 5chool o n  propc,~-t\. la\\., 

iu~-i,pru(lcncc... .4mcrican Iclga1 tl7cnr\., l-,rol,c;l-t\- thvr)r\., Icg,il 
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ntil recently labo; diiputes were localized and highly 
Usite-specific in their regulation. Even if the employer 
was a multinational enterprise, a workplace controversy 
would almost invariably involve a particular union or group 
of employees in a given geographical location. At most, the 
conflict might atfect the company's plants in a whole country. 
But still the dispute would generally be subject to a single 
body of familiar laws and customs. The term "international 
labor dispute" was simply unknown to most practitioners and 
scholars in the labor field. 

All that is now changing. Professor Hepple, in his usual 
comprehensive and trenchant style, has already mapped out 
the emerging domain of internationalized labor disputes. 

Before proceeding to my own topic, the potential role of 
alternative dispute resolution (ADR), I should merely like to 
demonstrate with a few examples that the message about this 
worldwide phenomenon has even reached the parochial 
precincts of the United States. In April 2002 the Wall Street 

journdl described how several American universities were 

- I., 

~ O I ~ \ I ~ ~ ~ ~ I - I I - I ~  c . ~ l i c c . l l ~ t i o ~ l  01 c . o l i t ~ - a l i \  \ \  ~ t l l  fil-11) I ~ ~ J I  Ku l ' f~ lo .  

S c . \ \  'I; 11-k, t h a t  lil;lkc,\ I I - ~ ,  c ' I ~ , .  T h e ,  \\; )rl;e.l-\ I i ~ g h t ,  
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same time, going beyond the labor field, President William K. 
Slate I1 of the American Arbitration Association announced 

the opening of the AAA's second International Center for 

Dispute Resolution, and its first in Europe, in Dublin. The 

AAA was already handling over 500 international mediation 

and arbitration cases annually in the commercial arca, 

involving nationals from 70 different countries. 

Dispute resolution on an international level presents some 

unique problems. Commercial litigators, for example, have 

expressed dissatisfaction with the operation of CIETAC - 

the China International Econonlic andTi-ade Arbitration 

Commission. They reportedly question the impartiality, 

independence, and professionalism of the arbitral panels. A 
majority of the arbitrators deciding cases involving foreign 

countries are Chinese, and CIETAC does not yet appear to 

have acquired a truly transnational character. Its caseload has 

declined steadily, from 829 in 1994 to 543 in 2000. If that is 

the experience in the commercial field, where business 

people presumably share many values in common, one can 

see where the pitfalls multiply in an area like labor and 

emploplent ,  with all its potential for class as well as 

economic conflict. 

My task is to  assess the ways in which alternative dispute 

resolution procedures may be adapted to deal with 

international labor disputes. ADR refers to various methods 

by which neutral third parties assist persons engaged in a 

conflict to  settle their differences \vithout involang the 

decision-making power of the state or other sanction- 

imposing body. Both mediation and arbitration are included. 

In mediation the neutral seeks to get the parties to agree on a 

mutually acceptable solution. In arbitration the neutral 

imposes a solution after presentations by the contellding 

parties. A third term, conciliation, is sometimes used and 

generally connotes a milder form of intervention than 

mediation. A conciliator may simply get the parties talking 

and do little to  direct the course of their exchanges. A 

mediator usually aims at a more structured dialogue. In each 

instance, the ADR procedure is a substitute for a more formal 

adversarial action before a court or administrative agency. At 

their best, mediation and arbitration have the advantages of 

speed, cost savings, and informality over court or 

administrative proceedings. 

Any effort to  use ADR procedures to settle labor disputes 

in an international setting must take into account that the 

parties may come from very different legal systems and 

widely varying cultural backgrounds. Even in the so-called 

Western World, the diversity of civil law and common law 

approaches to  arbitration has created problems that require 
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harmonization. Examples include distinctions between the 
<'. mquisitorial" and "adversarial" processes; the limited 01- 

extensive cross-examination of witnesses; elaborate or 

conclusory written pleadings; neutral or partisan expert 

\vitnesses; proof of foreign law as a matter of "law" or of 

"fact"; and the allocation of costs (an issue on which the 

common law systems of the United Kingdoin and the United 

States differ). 

Legal differences, being primarily intellectual constructs, 

may be the easier divide to bridge. Cultural differences, going 

to the essence of \who we are, could be the subtler but more 

stubborn obstacle. They have been said to be a major barrier 

to the effective use of mediation in resolving disputes under 

the North American Free Trade Agreement (NAFTA). Yet the 

"extraordinary diversity" of the \vorkforce at the United 

Nations has not been found an impediment to the successful 

operation of that organization's quasi-legal Joint Appeals 

Board for handling internal grievances. 

Are there practical ways to  minimize the adverse 

effects of cultural factors on the implementation of mediation 

and arbitration?The starting point has to be a recognition that 

cultural differences and a diversity in the ethnic background 

of the parties will play a part in any proceedings. It was only 

in the last couple of decades that neutrals in my country fully 

faced up to this as a fact of life in the American workplace. A 

healthy reaction was a deliberate effort to increase the 

number of minorities and females in the ranks of arbitrators 

and mediators. In mediation, especially, there is a need for 

creating trust of the neutral on the part of the disputants. 

Engaging persons for the neutral role whose backgrounds are 

similar to the contending parties is invaluable. There must be 

careful attention to the nuances of language use and 

communication styles. Some ethnic groups are accustomed to 

more formal, rational exchanges and others to  more relaxed, 

emotive ones. When agreement is reached, its immediate 

memorialization in writing may be advisable in Anglo- 

American cultures. In certain Asian and Hispanic cultures, 

insistence on speedy documentation might betoken distrust, 

and caution should be exercised. 

Good arbitrators do not necessarily make good mediators, 

and vjce rrez.sa. The ideal n~ediator will be a person of infinite 

patience, empathy, and flexibility. A topnotch arbitrator in 

handling a case will tend to be more impersonal and dccision- 

oriented. Probably the more important practical question is 

when, if at all, a person should try to perform as both 

mediator and arbitrator in the same proceedings. I am 

satisfied the answers will vary considerably depending on the 

te~nperament of the arbitrator, the chemistry existing 

between a given arbitrator and the disputants, and a subtle 

intuition of what particular circumstances permit or ordain. 

Evei-yone recognizes there is one substantial risk. If mediation 



is attempted and fails, the would-be arbitrator may by then be 

pi-ivy to confidential disclosures from one or both sides - 

the parties' "bottom line" for settlement, for example - that 

could be highly prejudicial when the arbitrator moves into a 

decision-making mode. Once one has been told about 

elephants, it is hard to put them out of mind.Yet the 

pragmatic response is that mediation bcfore arbitration often 

works, and when it does, it saves all concerned much time, 

money, and psychic wear-and-tear. That has led to the process 

known as "med-arb." 

Various classifications have been devised for analyzing 

different approaches to mediation. These are not watertight 

categories and the same mediator may shift from one type to 

another, even in the same proceedings. But one classification 

scheme I have found helpful is the follovving, listed in 

ascending order of intervention by the neutral: 
Transformative or collaborative mediation. The 

focus is on the state of the parties' relationship and its 

long-term development. The mediator does not try to lead 

so much as to get the parties to discover their o\vn 

separate and mutual resources and to understand the other 

person's point of viear. This is a good starting point from 

which to move on, if necessary, to other forms of 

mediation. It is not easy, ho~vever, to shift back to 

transformative mediation from a more active type. 

Evaluative mediation. The mediator does not attempt 

to come up with a specific solution but concentrates on 

showing the respective strengths and weaknesses of each 

party's position. Mediators using this technique may begin 

by holding separate meetings with the parties in an effort 

to fully understand their perspectives. Thereafter, 

especially if the parties have had a longstanding 

relationship, the effort will generally be to keep them 

together as much as possible, talking and listening to the 

mediator and each other. 

Directive or result-oriented mediation. Here, quite 

deliberately, the aim is to bring the parties to a certain 

goal that the mediator, at some point in the process, has 

concluded is appropriate and achievable. Some mediators 

employing this approach \\rill sit down with both parties 

and let them talk to the mediator, not each other, with the 

more agitated going first.Yet each party hears the otl~er's 

story with the rervor behind it. The ground rules \?rill 

forbid personal attacks by the speaker or interruptions by 

the listener. Even so, caucuses may be required fi-om time 

to time to cool tcmpers, to permit confidential 

cominunications to the mediator, and to move the 

negotiations along to~r~ard closure. Other mediators \\rill 

spend the bulk of their time meeting separately with the 

opposing parties. 

Transcending all these questions of technique is a very 

simple human [actor that constitutes a key ingredient of 

success in mediation: the trust and confidence the parties 

come to repose in the neutral third pal-ty. And for me that 

reflects the Pi-incipal glory of the mediation process. Other 

aspects of dispute resolution, both traditional and alternative, 

may be more intellectually challenging and philosophically 

oriented. But in mediation the emphasis is on the total input 

of all three participants - the claimant, the respondent, and 

the neutral - in working together to reach a solution that is 

mutually acceptable to the contending parties. The result may 

lack the coherence and elegance of a finely reasoned judicial 

o r  arbitral opinion.Yet the mediation product is a joint, 

voluntary creation, and its frequent rough edges bear 

testimony to its source in n~ultiple human hands. Even as 

mediators may wince at the imperfections of the final 

settlement, they can take pride in the knowledge that the 

trust and confidence they generated led two opposing camps 

to find their own common ground, without the fiat of some 

external force. 

The graduated steps of neutral in\-olvement that 

characterize the various forms of mediation just described have 

obvious attractions in the international labor field. Parties that 

may initially be suspicious of or even hostile to any sort of 

outsider intervention can be introduced to the process through 

the least intrusive type, transformative or collaborative 

mediation. Then, once trust and confidence in the mediator 

haw been established, the parties can be led gradually, if that is 

necessary, into the stages or kinds of mediation where the 

neutral plays a more active and directive role. 

In arbitration the neutral is no longer an intermediary or  

"matchmaker" betlveen the disputants but a decision maker. 

The process is still generally voluntary in that the parties have 

agreed to enter into it and have agreed on the arbitrator or 

on the manner of selecting that person.Yet once the 

proceedings are under way, the arbitrator is largely in charge. 

Lacking are much of tile informality and nearly all the sense 
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of a voice in the outcoine that are found in mediation. That 

nlakes it especiall!. important, \vhen dealing \vith parties 

from \\.idely varying cultural and socioecononiic 

backgrounds, as often occurs in international arbitration, to 

ensure fairness and the perception of fairness to  all 

concerned. Nonetheless, arbitration still shnes in letting 

determined conlbatants meet in an arena that is less 

intimidating, less rule-driven, and less likely to disrupt 

ongoing relationships than a courtroom or an administrative 

agent),. And if administered intelligentl~~, arbitration can also 

be gentler on the parties' pocketbooks, their tin~esheets, and 

their psyches. 

Other participants in this seniular \\;ill address the need to 

formulate \vorkers' rights in ~vhat  could other\vise become an 

oppi-essil-e global econom),. Arbitrators can play only a limited 

role in this process. The most common form of arbitration is 

so-called gr ie~ance or "rights" arbitration, dealing with claims 

arising under existing contracts, statutes, or other 

regulations. Here the standards or criteria to be applied are 

external to the arbitrator, typically supplied either by a prior 

agreement of the disputing parties or by legislative or 

administrati1.e action. Even in the rarer type of "interests" or 

ne\\r-contract arbitration, the arbitrator \\.ill generally be 

directed to  dra\v upon the models established in the esisting 

contracts of coinparable parties. Thus, arbitrators may ha1.e a 

significant hand in the enforcement or even the extension of 

\\.orkers1 rights but seldom if el-er in their original creation. 

The latter \\-ill largely be the responsibility of ot l~er  bodies. 

In the United States, the single arbitrator has become the 

norm in labor disputes. Arbitrators may be fulltime 

professionals or part-timers dra~vn from uni~rersity faculties 

of la\\., economics, or industrial relations. The indi~.idual may 

be selected b>- the parties ad hoc, either by mutual agreement 

or by selection from a list Furnished by a public or pri\.ate 

"designating agency." Or the arbitrator may bc a "permanent 
umpire" or a nlelnber of a rotating panel maintnined by a 

particular company and a particular union. 

For most parties, the choice of the arbitrator is a critical 

matter. There is evidence that this may bc less important than 

it seems, that there is a remarkable similarity in the 

conclusions reached b>, different arbitrators, even those \\rith 

relatively little experience. Nonetheless, it \r,ould be hard LO 

convince most parties, especially those coming from the far 

corners of the earth, that ~t doesn't make much difference 
\\rho the arbitrator is. Indeed, in international disputcs it ma;, 

make inore difference than it does \\,hen both parties are 

located in the sanie city or countr),. In any e\.ent, parties 

e\w-).\~liere t!rpically \!,ant decision makers who "include 

people n-110 look and think like theill." 

The solution, at least in the early years of international 

arbitrations, may be a tripartite panel. This \\.as once fairly 

common in the United States, and it is still used in some very 

important or complicated cases, particularly those that 

require setting the terms of a nen. contract as distinguished 

from resolying a grievance under an esisting agreement. The 

usual procedure is for each party to select its own "delegate" 

or panel member, and then for those t ~ v o  to choose a third, 

impartial person to act as chair and cast the deciding \.ate. 

The great advantage is that no\\. each side lino~vs there is 

someone \vho \!.ill be able to speak quietly with the arbitrator 

in executi-\.e session, and who cat1 niake sure that the 

arbitrator has not misunderstood some point or discounted 

the importance of a given position. When parties speak 

different languages, have different ethnic, socioeconomic, and 

religious backgrounds, and may be quite unequal in 

bargaining strength, it could be all the more 1-eassuring to 

have a voice on the inside. 

This also underlines the urgent need to develop a cadre of 

international labor arbitrators fluent in \a-ious languages and 
- - 

con~fortable in multicultural settings, \\.ho call ser\,e either as 

chairs of tripartite panels or be the sole decision makers if 

and ~ v h e n  that becomes generally acceptable. 1 have handled 

arbitrations ~v i th  French, Russian, and Spanish translators, 

and it worked reasonably \\.ell. But those cases in~olved a 

single system of lalv and elnployment practice. We move to 

another level of cor~lplexity and potential mistrust in an 

international labor dispute. 

The biblical King Solornon is oftell cited as the first 

arbitrator. In deciding bet\~,een the t\vo \\,omen clainiing the 

one surviving infant, Solomon rclied much inlore on his 

assessmcnt of maternal instincts than on tcclu~ical niceties 

like rules of evidence, burtleil or prool, and established 

precedent. It almost seems as if arguments ha1.e raged evcr 

since about n-hether creeping legalism \vould be the ruination 

of arbitration. I11 the labor field in the United States, 

employers, unions, and their repres~ntati\~es ha\~e tended over 

time to hvor increasing formality in the proceedings and a 
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rcliancc on prior rulings in thc dccisionc. That crrucrurea 

approach promotes prctlictahility antl tlic autonomy of thc 

parties, since it limits thc tliscrction of the arbitrators. 

The An_~lo-American common la\\. has rlc~~isccl an clabord~u 

l3odv of cvidcntiar~ rules to determine \\.hat kinds of testimony 

and cxhihits arc. atlmissihlc in court proceedings. The aim is to 

acccpt only what is competcnt, tliat is, of a cre(lible nature, and 

rclc~.ant, that is, hearing a logical relationship to the issucs in a 

CASC. A major function of thcsc rules is to protect juries from 

niislcarling antl cxtrancous c~idcnce. Most arhitrators \{ill 
point out they are not jurors in a civil trial and thus they do 

not fccl bound b!. the tcchnical rules of eviclcnce. 

Nevertheless, there is a ~vcalth of common sense in the 

or rationales untierl\.ing most evidentiary rules, and 

arhitrators \ \ i l l  gencrall~. pa!, hccd to these. 

An csamplc is the treatment of hearsay. Hearsay is the 

testimony of a lvitncss about \\,hat someone else said, \vhen 

offercd to pro\.e the truth of that other person's statement. It 

is objcctionahlc hecause it is not subject to cross-examination 

and is thercforc less credible. Hearsay also includes 

documents like affidavits, reports, etc. Courts exclude 

heai-say, subject to a number of exceptions such as records 

prepared in the normal course of business. Much hearsay is 

admitted in arbitrations but it ic given less \\-eight than direct 

e~~idence.  Doctors' certifications that an employee \vas absent 

from work hecause of illncss are usually accepted, although 

the!. are not nccessarily conclusive. On the other hand, an 

emplovee's discharge \vould rarcly if ever be upheld on the 

basis of liearsav alone. 

The burden and the standard of proof are other areas 

\vhcrc arbitration draws on legal concepts hut introduces its 

o\vn variations. '4s in a court, the mo~.ing partv, \\-hether 

union, eniplovce, or emplovcr, ordinarily has tlie hurden of 

proof, i.e., thc 1-equircment of satisfying the arbitrator tliat its 

position should be uphcld. That is certainly accepted in claims 

of a contract 1,iolation. Rut in ctnplo\.ee disciplinarv cases, the 

long-cstablislicd practice in 1alx-n- arbitrations in the United 

States has hccn tliat the eniplo\w- hcars the burden of proof. 

No\$., as a practical niattcr it makes sense tliat the emplover, 

\vliich best kno1j.s \\ liy it decided to discipline or discharge 

the n.orkcr, should go first in prcsctiting its e\.idence. That 

alone, ho\\rc\.cr, does not justify placing the ultimate burden 

of proof or persuasion on thc cmplovcr. Perhaps tlie loss of a 

jo1) (01- other serious discipline) is such a major hlo\\; 

ccononiicall\ and othcr~vise, to an emplovcc tliat it is thought 

fair and rcasonal3lc for the emplover to have to dcmotistt-ate 

the appl-opriatcncss of its action. 

In civil actions at common la\\; the standard of proof, o r  

rcquit-cd qlrunrum, is a siniplc prc.ponc1erancc of the cvidcncc, 

that is, tlic factual position of tlie party n-it11 the l~urden of 

proof must he more likcly true than not ( 5  1-49) for that 

partv to prc\.ail. Most arbitrators n-ill apply that standard in 

contract interpretation cases. It gets niorc complicater1 in 

ciiiplovce disciplinary cases. A fe\v arhitrators \\-ill acccpt the 

arLpment that a termination amounts to "economic capital 

~unishment" and that the criminal law standard of proof 

beyond a reasonable doubt ought to apply. Other arbitrators 

emphasize that a discipline case, even one involving a 

discharge, is still a ci\*il proceeding, and the standard of proof 

by a preponderance of the evidence should suffice. Because of 

the impact on the employee, a substantial number of 

arbitrators, perhaps a majority, demand "clear and convincing 

proof" in a discharge case, at least when the alleged 

misconduct in\-ol\.es acts of moral turpitude which could 

adversel!. affect the \I-orker's future job prospects and 

reputation in the community. 

There are respected '4merican arbitrators who insist that 

concepts like the burden or standard of proof are of no 

practical ~i~gnificance. The! feel the!. must aln-avs decide 

which partv is more convincing. But once in a great ~vhile I 
find I cannot make an!- such determination; the evidence is in 

equilibrium. It is then that burden of proof comes into pla\; 

and the partv bearing it loses. Similar variations exist in 

arbitrators' attitudes about the standard of proof, especially in 

discharge cases. Regardless of ho\v one answers these 

questions, ho\ve\.er, I belicve they \vill occasion all^ ha\-e to  he 

confronted and resol\.ed. 

One preliminary step that is generally unnecescarv in 

union-management arbitrations mav frequentlv be required in 

arbitrations involving individual employees and their 

emplovers. That is discoverv, the process hv \I-hich 

interrogatories (a set of written questions) or depositions 

(s\vorn prc-hearing testimony) are used to obtain disclosure 

of  pertincnt hackground information. In tlie collective 

bargaining contest, such matcrial is custoniarilv sccurcd in 

the contractually pro\.ided g r i e ~ m c e  procedure preceding the 

hearing or e\.en preceding the decision to arbitrate. But the 

indi~idual emplo~*ee does not normall\- have access to  this 

relatively informal niethod of getting the facts necded to 

prepare for and conduct thc arbitration. 
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Discovery calls for a dificult balancing act by the 

arbitrator. Enough discovery must be granted to apprise both 

parties of the critical facts of the case. But discovery must not 

be permitted to be carried to such lengths that it becomes a 

tactic for stall-and-delay, draining the resources of the weaker 

party, as often happens in court litigation. Somewhat 

arbitrary quantitative limits may have to be placed on the 

questions asked, depositions taken, and time allowed. Perfect 

justice is not a feasible goal for arbitration; the price is simply 

too great. A reasonably fair result, without an excessive 

expenditure of time and money, is the realistic objective. 

American courts enforce both agreements to arbitrate and 

awards issued by arbitrators. The U.S. Supreme Court has 

held that a dispute is subject to arbitration if the claim "on its 

face is governed by the contract," adding: "Doubts should be 

resolved in favor of coverage." In enforcing an arbitral award, 

courts should not attempt to "review the merits" and correct 

mistaken findings of fact or misinterpretations of the 

contract. A court may set aside an award only on such 

erounds as fraud or corruption, the arbitrator's exceeding of 

the authority granted by the parties' submission, or a 

violation of positive law or"  'some explicit public policy' that 

is 'well defined and dominant, and is to be ascertained by 

reference to laws and legal precedents and not from general 

considerations of supposed public interests."'The net effect is 

a high degree of judicial deference to the arbitration process. 

The arbitrator's judLgment is what the parties bargained for 

and their commitment should be honored. 

American courts have been similarly expansive in 

enforcing international arbitration agreements, applying both 

the United Nations [NewYork] Convention on the 

RecoLpition and Enforcement of Foreign Arbitral Awards and 

the United States Arbitration Act. The Convention provides 

that a state may declare it is applicable only to "relationships, 

whether contractual or not, which are considered as 

commercial. . . ."A "commercial" relationship in this context 

has been held to include employment. The New York 

Convention, to which some 125 countries are now parties, 

limits the grounds for not enforcing a foreign arbitral award. 

They include the invalidity of the arbitration agreement 

under whatever law is applicable, a denial of due process to a 

party, an award in excess of the scope of the submission, an 

unauthorized arbitral tribunal or procedure, or a violation of 

the public policy of the country where enforcement is 

sought. In light of the worldwide acceptance of the NewYork 

Convention, it appears that judicial enforcement will be the 

least of the problems in making ADR an effective device for 

handling international labor disputes. 

ADR procedures exhibit some very special attractions in 

the international arena, and perhaps especially for less 

affluent disputants from developing nations. Properly 

administered, ADR does not entail the cost or timc or trauma 

of a court suit. Bevond that, it possesses one supreme 

attribute: it maximizes the in\,olven~ent of thc opposing 

parties. This is preeminently true of mediation, of course, 

where nothing is final until the parties themsel\les say so.Yet 

even in arbitration they have a major voice. Subject to lcgal 

restrictions, they can select the arbitrator, frame the issue, 

define the remedies, and even spcll out procedural details. 

Participation and empowrerment are central to ADR. And the 

resolution of any dispute is most likely to be accepted and 

lasting when the contending parties have had a hand in its 

fashioning. 
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COMPETITION. CORPORATE RESPONSIBILITY 

AND T H E  CHINA QUESTION 

By Joseph Vining 

T he subject I have bccn asked t o  address is the impact of 

China's W T O  [World Trade Organi7ationl accession on 

"the qucstion of corporate rcsponsihilit?."\\Te might hegin by 

asking whv corporate rcsponsihility should ever 1x2 a question 

at all. 

We do  not ask such a qucstion about you o r  nIe . jhu 111ig11t 

say of me that I'm not a rc'sponsil~lc person, o r  I'm Ilcing 

irresponsible in the circun~stauces, hut your assumption is 

that I should he responsible 01- try to 1)e.You and I look out 

for and care about the consequences of our  actions. Thcrc is 

tort  law out there with its threat of damages, and \Ire pay 

premiums for insurance against liability, for Iwing held 

"resl~onsil~le" for what happens to  somconc else. Rut that is 

not the reason \vhv we are careful if \re are responsible 

people. \Vc actually don't nrant someone else t o  be  hurt ,  and 

if \\-e really don't care, and really are indifferent t o  the 

consequences of our  actions, we are viewed as a bit of a 

psychiatric case and a threat - certainly not someone who 

can he dealt with in ordinary affairs. 

But 'Business," it is urged, is different, and that is why 

corporate responsibility is somethins that has t o  be  argued 

about and is often pictured as an interference in business, an 

inlposition on it and on its central institution, the business 

corporation. I should quickly say that the legal profession, o r  

the legal business if you \rill, also wants to  be set apart as not  

responsible for consequences of its actions, despite Justice 

Rrandeis' oft-quoted remark that the l a \ \~e r ' s  pen does more 

harm than the burglar's tool. Our,  lawyers', claim is that \I-e 

do  not have t o  1x2 concerned about the consequences of what 

11.c do. O u r  clicnts Inav, and our  clients' other agents may, 

hut \ve do  not. This is a pulling of what lawyers d o  under the 

umbrella o f  immunity that applied from ancient times t o  the 

la\\.ver in adversary litigation, 11-ho 11-as in a form of war. And 

\\,e might note, speaking of war, that the military, as a 

profession and a ticld o f  human endeavor, wants t o  he  exempt 
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from the ordinary criminal l a y  indeed from 

the ordinary law governing human 

expel-inlentation. I think of what has come to 

light in the United States about radiation or 

biological Tveapons experiments on soldiers, 

or vaccines in the Gulf War. And institutional 

science, too, if you come to think about it. 

Whar ~vould be assault, or homicide, or 

criminal cruelty to  animals, is not, it is 

claimed, if it is done by a scientist engaged in 

scientific research following the rules of 

research. These exemptions, parallel to  the 

exemptions sonletimes claimed for business, 

are matters of lively debate now in the 

United States and internationally. Actually, so 

is the laxvyer's claim that the lawyer is not his 

brother's keeper a matter of increasing 

debate. So this I b n k  is nrhat we are talhng 

about when we say that corporate 

responsibility is a debatable question \vorth 

having a discussion about - exemption and 

difference from the norm. There is 

1 TI-IEDR) TI-IEhE 

E F I - t C T S  \ R E  CALLED 

necessarily the implication of the alternative, 

corporate non-responsibility or, some ~vould like to say, 

irresponsibility. 

h'hat are the issues? It used to be thougl~t that the context 

Sol- talking about corporate responsibility \\;as charitable 

contributions. There was famous litigation over contributions 

by business corporations from corporate f~mds to, for 

example, Princeton, arguing this Jvas using the shareholders' 

money, ~vasting it, takung it from them since the corporation 

xvas receiving nothing back. But corporate charitable 

contributions were everywhere upheld, partly on the ground 

that if they were not too large they could be viewed as public 

relations mo\-es, as appearing to be a good citizen, but equally 

on the ground that a corporation was a citizen, that regardless 

of its particular circumstances it had a stake in the country, 

the social fabric, the arts, the relief of poverty. And we all 

know that business corporations now are major patrons. A 

refusal to take Philip Marl-is' grants, on moral grounds 

relating to smoking, meant a substantial loss for Canadian arts 

organizations. 

But charity is not where the question of corporate 

responsibility really bites, or becomes what our topic calls a 

"China question."The question really bites at the deepest level 

of everyday business decision making. The question is 

presented over and over and over again, and  resented also to 

l a~r r~ers  advising corporate decision makers - what is the 

attitude to take toward the consequences of a business 

decision and the action that follows it? In discussion this often 

becomes a question of attitude toward identifiable groups in 

China and America and beyond on whom the consequences 

rall: \~rorkers, retirees, long-term middle management, 

customers, supplicrs, creditors, local and 

national communities, even committed long- - 
term equity investors. In economic theory 

these effects are called "externalities" but 

that assumes an answer to the question [of] 

what is internal and what is external to  a 

business corporation, an answer that 

economics itself cannot give and only the 

law can provide. 

Is one's attitude to be that one attends to 

adverse consequences or attends to these 

groups only insofar as one is forced to, and 

one uses one's ingenuity and imagination to 

avoid doing even that? 

Or  is one's attitude to be that one takes 

into account, for their omrn sake, these 

interests or the values these interests 

represent? If one does attend to them as 

\.slues that are in some sense one's own and 

not merely someone else's, imagination is 

fired, as it always is by what one holds dear, 

to find new ways and more efficient ways of 

realizing them or reducing hurt to them. 

Corporate leaders sometimes say their company is like a 

family, and the example of the head of a family trying to take 

into account the various interests of its various members, 

while keeping an eye on the growth and prosperity of the 

lvhole, is as good an example as any, and a contrast to the 

opposite attitude, a military general's for example, for whom 

the enemy's interests have no weight at all, and appear in his 

thought only as costs his organization would be forced to bear 

and would seek to minimize. The question is whether the 

corporate attitude, the duty really, conceived and mandated 

by business law, is to be like the general's, or like that of the 

family head. Realistically, I think the alternative possibilities 

are the general, on the one hand, and on the other, s o m e h n g  

on a range between the general and the family head. 

Let me give some examples of actual cases. 

The Ford Motor Company is designing a car, and it 

appears that the gas tank is so situated and attached that 

there is a high likelihood of explosions and fires in 

relatively mild rear-end collisions. At Ford, what is your 

attitude and reaction to be? Is it to work at the 

governmental le~iel for the theoretical calculation of a low 

dollar figure for the value of a human life, use that figure 

in a static cost-benefit equation, and decide that the cost in 

human lives lost to fiery deaths and any damages Ford 

might be required to pay is less than the gain that could be 

obtained by going ahead with the design as it is? O r  do you 

internalize the value of human life, and work with it as 

such in your decision?This has to do with customers. 

The C1.Lisso Chemical Company in Japan notices that 

fishermen's families around the Bay of Minamata where its 

plant is located are giving birth to horribly deformed 
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childrcn. n company scicnrisr samples rne In each of these decisional problem< 

plant's chemical tlischargc into the bay and which eventually came to a court, there 

cliscovcrs that his laboratory animals fed it were arLpments made that the values 

show all thc siens of mercury poisoning. At involved were of no concern to  the business 

Chisco, what is your attitude to he?The decision malung of the corporation, and that 

discharge satisfics the environmental the groups affected - workers, customers, 

stanclartls then in effcct. Your \vastewater is residents, the nation - ought to  look out 

cleaner than the wastewater of your for themselves, and I emphasize the word 

competitors. In making decisions on what "ought" o r  "should" because, remember, this 

to do on behalf of the corporation, do you was argument about the way corporations 

follo\v up this suspicion and warning, or do ought to  make their decisions and an 

you stop the company scientist's argument about what those affected by the 

investigations and leave it to others to be consequences legitimately ought to  expect. 

concerned about the rising number of The question \\.as corporate responsibilit!; 

deformed babies?This question has to do put in operational terms. 

with the environment and the local I think of the \\lay the question has been 

community. raised frequently in the Enron case we are in 

A Chicago company called Film Recovery the midst of in the United States. California, 

Systems extracts silver from used as you kno\\; recently suffered power 

photographic film by dissolving it in \.at$ of blackouts, about which a good many non- 

cyanide solution. The question arises Californians were not so terribly unhappy. 

whether to spend money on ventilation But it  has been discovered that Enron 

equipment for the cyanide vats and traders were using schemes named Fat Boy, 

whether to  provide training, impermeable glol-es, and Death Star, Richochet, and Get Short\., to  profit hugely from 

eagles for the non-union immigrant labor s teadi l~ manipulation of the rules desperately put into place in 

available and anxious to  have jobs in the plant. Profits response to the blackouts. An internal Enron memo noted 

would be higher if  these costs lvere not incurred - safety that the strategy "appears not to present any problems, other 

inspectors tell you that ventilation and safety equipment than a public relations risk," arising from the fact that "it may 

are inadequate, but inspections are fen. and the penalties halve contributed to California's declaration of a Stage 2 
are light for not observing safety reLplations. Public Emergency yesterday."The public relations risks were 

relations problems are not an issue for you. In making something to be costed out, but the Stage 2 Emergency \\-as 

these daily decisions on equipment purchases, do you take not Enron's concern. On the other hand, the very fact that 

the value of human health itself into account!This has to Enron's decisions ran a public relations risk and that the 

do with workers and their interests. 

The Don. Chemical C o m p a n ~  in my own state of Michigan 

made napalm under contract 11.ith the Department of 

Defensc, and in the Vietnam War the dropping of napalm 

was injuring civilians and especiall\. children. A group of 

sliarcholders seeks to raise at the shareholder meeting the 

question \\.hethcr tlie company should continue to  

manufacture napalm. In response, and in making decisions 

on bchalf of the company, do you seck to prevent 

discussion of the issue on tlie ground that the concern 

motivating the shareholders is not a conccrn for profit? O r  

do you let the discussion go forward and lead where it 

ma!.? Then this contract for napalni \\-it11 the Defense 

Department becomes unprofitable in part 1)y its own 

terms and in part because of advcrsc puhlicitv from 

napalm affecting the recruitment of good chemical 

engineers from enginccring schools. Do you go for\\-ard 

~vi th thc manufacture of napalm atiyvq. because of your 

comniitmcnt to tfic national interest?These questions have 

to do \vith humanity in gcneral and patriotic duty. 

memo \{.as not one they wanted anyone to see points to  the 

problem of corporate responsibility. There would be no 

public relations risk if this were what it \I-as agreed business 

corporations should do. 

\Vc do not know what the outcome will be at Enron, 

\t-hether the verdict of the market will be the only verdict. I 
can say ~vhat  happened in the otlier cases involving 

customers, workers, and other groups. Some of you mav 

knolv these cases. In the Ford case, Ford did the cost-bencfit 

analysis and went ahead \\.ith the gas tank unchanged. The 

corporation itself was indicted for manslaughter in the deaths 

of customers \vho bought a Pinto and were burnt to  death. 

Ford's cost-benefit calculation in the circumstances was 

relevant to  its criminal intent, which was, for purposes of 

manslaughter, "indifference to  the \-due of human life."There 

was no resolution of the casc at trial bccause of e\.identiarv 

prol~lems \vith regard to  the particular Pitito in\.olvcd. ,A 
good manv books appcared about the case \\.it11 titles like 

Rccklcsr Hom~c~dc, and it lwcame a staple in profrssional 

studics of organiirational behavior. 
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In the Japanese case, with regard to \vhat came later to be 

known as Minimata disease, Chisso stopped its scientist's 

investigations. The deformities were eventually linked to 

Chisso, and the victims sued. The Japanese court ruled that 

"the defendant's plant discharged acetaldehyde \vastewater 

with negligence at all times, and even though tile quality and 

content of the \vaste\vatei- of the defendant's plants satisfied 

statutory limitations and administrative standards, and even if 

the treatment methods it employed were superior to those 

taken at the work yards of other companies in the same 

industry, these are not enough. . . . No plant can be 

permitted to  infringe on and run at the sacrifice of the lives 

and health of the regional residents." Over time Chisso paid 

out indemnity of tens of millions of dollars. 

In the case of the silver recovery company in Chicago, 

workers sickened and were blinded from cyanide, and one 

died. The company itself was prosecuted under the general 

criminal law and convicted of negligent homicide, and the 

company's officials were convicted of murder, convictions 

that were eventually reduced to manslaughter. 

In the Dow Chemical case, in which I was the 

shareholders' counsel for a time, management lost its 

argument in federal court that concerns other than profit had 

no place in discussion at a shareholder meeting, though it was 

supported by the Securities and Exchange Commission. The 

shareholder proposal with respect to  napalm was defeated, 

the management inconsistently introducing the national 

interest into the argument. Eventually Dow ceased 

manufacturing napalm. 

These of course are examples that have become public. 

Questions whether values are going to be taken into account 

for their own sake and whether corporate managers are to 

think themselves in any way responsible for the consequences 

of the decisions they make arise in myriad milder ways every 

day. 

Some of these example cases involve t l ~ e  criminal law, and 

I should emphasize how much that has entered the debate 

over corporate responsibility in the United States in the last 

1 5 years, really since the Reagan revolution reduced 

administrative regulation and it simultaneously became clear 

that in any case the regulated could often effectively "capture" 

the regulators. The general criminal law in the United States, 

the common law of crime, is now directed at corporations 

themselves as persons and supplements specific provisions 

directed at corporations as such. As you h o ~ ,  the accounting 

firm [Arthur] Andersen was recently indicted and convicted. 

There was much surprise that only one Aildersen partner was 

indicted individually; in fact this is a common pattern. 

But there is opposition to the application of the criminal 

law to corporations, not just because they are corporations 

and not individuals, but because they are business 

corporations. It surfaced with force in 2000 in the 

widespread debate over the Ford-Firestone vehicle rollover 

problem, which ended with Congress introducing criminal 

sanctions into auto safety regulation, one of the few 

remaining regulatory fields where there had been only civil 

fines. Of interest to us here is the distinctive feature of 

criminal law, that the values it protects, life, safety, 

environmental integrity, and competitive markets, are to be 

internalized. You are generally not convicted for breaking a 

rule: the very rule is that you are not to be indifferent to the 

value.You cannot define criminal homicide, for instance, in 

any more definite !Tray than a showing of indifference to the 

value of human life. 

This reaches deep into business decision making. Even if 

there is a quite specific administrative rule forbidding on pain 

of criminal sanction the trucking of explosives through New 

York's tunnels, it is standard law that a trucking company may 

be convicted for such trucking of explosives though it does 

not know about the rule. "Ignorance of the law is no defense" 

is the awkward way it is put, awkward because a sane 

defendant is not thought to be ignorant of what counts in 

criminal law. It's not a "rule" that limits your choice of routes, 

it's a value. The criminal mind, the mental element that 

makes such truchng a crime, is precisely indifference to the 

possibility of explosion in the tunnel, not indifference to 

"rule-breaking." 

What will develop in China in this respect will depend 

upon the nature and processes of Chinese crinlinal law: and 

one can imagine some period of contraction in its 

application. The expanding application of the criminal law in 

a business setting in the United States produces continuing, 

strong opposition. But I think we can see that what is really 

being argued about is much more general, the nature of the 

decision making within business corporations that we as a 

community want to have, or that we as the world want to 

have now that we are in a globalized business setting. 

The other major development that bears on corporate 

responsibility, other than the recent turn to the criminal law, 

is a new focus on the functioning and responsibility of 

corporate lawyers. Professional ethics, or the law applying to 

lawyers, is sometimes thought of as set apart from questions 

of substantive law, or the law governing what lawyers' clients 

should do, and its remedies as also set apart from the 

remedies of substantive law. But ethics and substantive law 

are not so separate w-here the corporation is the client and 

the lawyer is counsel to the coi-porate entity and not to 

particular individuals associated with the entity. 

The fusion occurs in two ways. The corporation can't 

speak for itself. What its interests are has to be decided in 

order to say whether lawyers have fulfilled their duty to it. 

You can't simply aslc it directly what its interests are. The 

other fusion of ethics and substance, lvllere the corporation is 

the client, is in the fact that a lawyer is not merely advisor, 

negotiator, and defender, but an actor deeply involved in the 

doing of what corporations do. 
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Corporate lawyers' recent experience in 

the United States reflects this fusion. 

Government agencies, such as the 

Securities and Exchange Commission and the 

Olficc ofThrilt Supervision overseeing 

banking institutions, have disciplinary 

authority and can bar lawyers from whole 

fields of practice, and they have done so, on 

the ground that, given substantive corporate 

law, the lawyer has violated his or her 

fiduciary duty to the client, which is clearly 

the entity. Management representatives of 

the entity may be arguing on behalf of the 

accused lawyer, that she did what they told 

her to do, but they too have been deemed to 

L!i\V 11liE N O T  S O  

SEI'ARATE \\'J-IERE 

TI-IE C O R P O R A T I O X  

I S  TI-IE C L I E N T  A N D  

TI-IE LA\\ ' I 'ER IS 

C O U N S E L  T O  TI-IE 

C O R P O R A T E  E S T I T ? '  

A K D  N O T  T O  

P A R T I C U L A R  

1 N D I V I D U . I L S  

;i.SSOCI,.\TED \ \ I '1H 

be speaking for themselves and not for the T I j E  ENTITI.. 
entity. 

Very large damage awards have been paid 

to bondholders, minority stockholders, and 

I 
government agencies representing the customers of banlu-upt 

savings and loan institutions, by law firms that are among our 

best known. When I say large, I mean large. The partners of 

Kaye Scholer in NewYork were sued for $275 million by the 

government on behalf of depositors and settled for S41 

indeed in February there was a 

reconsideration and a reaffirmation of this 

change. Before, the confidentiality rules 

required that the client be committing a 

criminal act and that the danger be 
N. ~mminent." Now there is no requirement of 

criminality and the danger of death or 

substantial bodily harm need only be 

reasonably certain. The latvyer is not 

required to warn and prevent harm, not yet. 

But he has no longer a defense that hls 

responsibility to his client absolves him from 

being concerned about the consequences of 

his silence. In the same way others, 

accountants, even someday engineers 

perhaps, may have no defense that their 

responsibility to the business corporate 

entity absolves them from responsibility for 

consequences. Again, as the corporate bar 

and professional regulation in China develop along with the 

reorganization of Chinese industry after accession to the 

WTO, la~vyers and other professionals may begin to have 

something of a similar role in China. 

In the largest viewv, the "China question" as it relates 

million. Jones Day settled for S24 million with investors in particularly to  corporate responsibility seems to lne to have 

one sa~~ings and loan, and settled with the government for 

$51 million after facing possible damages of S500 million. 

Paul, Weiss settled for S45 million. Inlplicit in these rulings 

and settlements is a determination that the interests of the 

business entity include to soine degree the interests of these 

groups and the values they represent, bondholders, 

depositors, snlall shareholders. And - here is the second 

aspect of the blending I inentioned - lawyers were held 

personally responsible for losses that were caused (as a matter 

of fact) by their actions and failure to act, where these actions 

could not be protected or defended by a claim that they \\rere 

fulfilling a duty to their client, the entity as a whole. 

This means that the inevitable presence of laxvyers, 

inevitable because organizations cannot do without them, acts 

as an independent check on the business decision making 

going on under the corporation's authority and on its behalf. 

two parts or sides. 

One concerns t l ~ e  decision malung and the constituents of 

the emerging p r i ~ a t e  corporations in the People's Republic 

[of Chma (PRC)], ~vhose guiding purposes as defined in the 

Company Law of 1993 and 1999 are not put in terms of 

exclusive profit "maximization." Chinese statutory language is 

not unlike the laxv's language of business corporate purpose in 

America. My English translation of the corporate purpose 

clauses in the People's Republic Company Act contemplates 

operation "with a view to improving economic return." The 

American La\\. Institute contemplates making corporate 

decisions "Ivith a vie\\, to enhancing corporate profit," and this 

parallel language was chosen by the Institute after a proposal 

to describe the purpose of an American business corporation 

as "long-term profit maximization" was specifically rejected. 

The PRC Company Act provides further that "in 
~ - 

Introduce as a client a creature that cannot speak for itself, an conducting its business, a company must . . . strengthen the 

entity that is not an individual human being, and the most development of socialist spiritual ci\rilization," again, in illy 
interesting things occur, among them that the la\\ryei- herself English translation. Perhaps someone during discussion \\-ill 
is seen as an actor in the xvorld with responsibility for say 110x7 this reads in Clunese and what alternative translations 

consequences. would be. And the Act requires consultation wid1 workers 
Most recently, just a few months ago, the American Bar before making decisions affecting then], gilring thetn a status 

Association changed its Model Rules of Professional some\vhat less definite than in European companies where 

Responsibility to provide that a lawyer \\:as authorized to workers elect part of the Board of Directors, or even in 

reveal client confidences, without the consent of othei- British corporations, where British la\v instructs &rectors to 
represeiltatives of the client - and here I quote the nevv rule take into account the interests of the employees in general as 
-"to the extent the lawyer reasonably believes necessary to well as the interests of the shareholders. But, as one might 
prevent reasonably certain death or substantial bodily harm." expect in China, the interests of m.orkers ai-e at least 

This change was not effected nrithout a considerablc fight; 
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introducecl explicitly into the decision-making process evcn if 

they are not given specific ~vcight.  Holvever enforced o r  

cnforceahlt thesc company law pro\risions mav he at the 

moment ,  they tlo define the standard and the shape of thc 

present idcal. 

Then there are the state-o\vned enterprises, which have 

quite definite obligations t o  a variety of the groups that I 
listed as examples earlier. Tlic question there lvill he holv far 

those responsibilities will he  legall\. modified and \vlicther, 

indeed, competition and rigorous financial accounting will 

make some o r  many of those oblisations impossible. I might 

say that such modifications o r  shedding \vould fa11 far short of 

moving t o  a position in law o r  in fact of corporation 

irresponsibility, the mode of thought in which all substantive 

value is external, none is internalized, and all mental activity 

is calculation. 

This, the Chinese side of the question, is matched by the 

question raised for the United States and other Western 

economies by China's looming presence in the business of the 

lvorld. As competition from Chinese industry increases, 

ad\-antaged presumably for sonie time by lo~ver  labor costs, 

market constraints on corporate decision-malung processes in 

the United States mav increase. I say ma\. increase. We do  not . . 
know- ho\v competition is going to  play out,  what the relati1.e 

advantages are going t o  be o r  how large a factor labor costs 

will be. LVe d o  know that there has historically almost ne\.er 

been a perfect market in the ideal sense of economic theor? 

that takes awav all discretion. Business decisions will not 

become 1-irtually automatic, with bankruptcy and 

disappearance attending any incorrect decision in the I\-ay 

extinction attends an\. incorrect "decision" of the genes in 

evolutionary competition. Wc knokv that the market itself will 

not ans\lrer our  question. The question of corporate 

responsibility, as a question of real responqibility for the 

consequences of a corporation's actions in the world, nil1 

remain as far as we can see. 

Nor  \rill it d o  in the future, in China, America, o r  the 

\\-orld as a \\.hole, t o  say the rcsponsihility is the customer's 

and the corporation is the slave o r  tool of the customer, who 

can name a price for the protection of a value and protect it 

bv . paving . thc price t o  a seller who offers to  protect it, "vote" 

as it wcrc, put  his money ~ v h e r e  his mouth is. Values do  not 

\vork that \\a?, choices are not prcsentcd that Lvay, time does 

not \I ork that \fvay Around thc world we organi7e and are 

organiled in order to  livc together, and the husincsc 

corporation may already he the major form of human 

organi7ation that surrounds decision making through 

SO\ ernmmtal  organi~ation. Wc no more present ourselves 

~ v i t h  a choicc whcthcr to  rcspontl to  and sustain the activities 

of a sociopathic mentalit! in business, utterly indifferent t o  

~ .a lue ,  than we present ourselves with the choicc ~vhe the r  t o  

sustain a sociopathic person at large on thc street. "Business" 

is not  a sct of ~a lue - f rce  machines. "Business" is a set of living 

human organilations allo\\.ing u\ as inrlividuals t o  livc in a 

\\,a\. \ye can stand to  1i1.e - t o  ha1.c 1ij.c.s as indi~.itluals 

can justify to  ourscl\.cs and cach other. 

Rut should not forgct, in thc tlcl>atc o\.cr corporate 

rcsponsihilitv, that there is no intrinsic conflict hctwccn 

markets and conipctition on thc onc hand and tlic protection 
of suhstanti~.c \.aluc on the other. Compctition niav hc 

neccssarv t o  keep action and carc and attcntion ant1 cncrgT 

up t o  thc niark \vhcn the ahscncc of such carc, attention, ant1 

cncrgy docs ~,iolcncc t o  othcrs. It is tragic, but love and 

conccrn arc not enough, as I think all of us kno\\.. Passcngcrs 

burn to  death in a train \\,hose cnicrgcncv doors \!-ill not 

open in a crash. The train crash itsclf is producctl in part hv 

scheduling hreakdo~\.ns and chronic tlcla!,s in starting. All of 

this, including the violent and ficr\. dcatlis and unimaginable 
pain and loss that occur, might havc hecn avoidctl 13). onc or  

another individual going further to  chcck and repair dcspitc 

his fatiguc, o r  taking risks to avoid tlcla\., o r  \~-orr!.ing about 

scheduling ~ v h e n  that \\.as not precisely 11.it1iin hcr 

instructions. Competition, n a g i n g  fear of  losing and of 

exclusion from propcrty and cniploymcnt, ma\, somctimcs hc 

the only \Ira!, of avoiding the daily assaults on lifc and health 

and fair expectation with \vhich corporate responsilility is 

concerned. There can certainly be a li\.ely disputc about 

"ruthless competition," its virtues and its \.ices, but the truth 

is that competition as such can be in the servicc of \\.hat 

human beings hold most dcar. 

Joseph Vining i \  a gratluatc (-)l'l'cil(: Llni\.rrsit\' anrl Hal-\-arc1 

La\\. School ancl hol(1.; a dc'grcc in lii.;tor\- fro111 Carnl?ricl_~c 

LIni\.cr~it\,. Hc practic.c,tl in \\'ashington, D.C., arirl scr\ c-cl  

\\-it11 the. Dcpartnicnt nf Justice: ancl \\.it11 tlic I'rcsitlcnt's 

Commission r-)n La~r- Enli)rc.cmc.nt ancl the .4clniini.;t1-ation nf 

Ju.;ticc. In lC)S 3 

ancl i\ a mcnil>c~r 

of thc American 4catlcni1 of 41-t\ nn(l Ccic'nc c\. l'rol'c-\so~- 

Viriinq has I ~ ~ c t ~ i r ~ t l  ancl 11 rittcn In thr  i'ic.lcl\ 01' Icyal 

P l~ i lo~r~ l> l i \~ ,  a(1nlinist1-atiw la\\., c.n~-l>oratc la\\, cornparati\ c 

la\\.. 2nd criminal la\\, an<l 1s thc. author 0l'Ic:~c7/ / ~ ! c n t l [ ~  

( 197s j ,  a I3ook 011 the. naturc ol' the. pcvon  rc.coqni;.c.(l ant1 

con\titutc.tl In, la\\ ; T l ~ c  Iuthorrtotr~ c clncl t hc lrrrhor~rcirr~~n 

( 1986, I C)SS 1, on the nstul-c' 01' tht, person \prakiny for la\\ 

ancl thc I-clat~on hc.t\\-ccn in\titutional structure ant1 thr rc,il 

pl-cst.ncc of authorit\ ; ancl Froni \ C I I  ton'\ .Sleep ( 1'395, lL)97), 

on thc legal rorm of tliouyht ant1 its gc.nt.*ral im131ication,. Id(' 

b ~ q a n  hi4 ~c -ac \ (~ l i i i~  chrccr at Alich~qan i l l  1q69 and i4 IIO\\. the‘ 
FIJI-1-1 RUI-n\ Hutc hins P~-of;-\ \o~- ot Ida\\. 
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The following essay is excerpted fmm " A m ' s  
Allalyris of Social Institutiom: knterkg the 
Marketplace with Giving Hands?" a d  uppednibitb 
pennhion of the wblisker. Tke article uppears i w  
the special h e  of the Journal of Health Polities, 
Policy and Law_(-October 2001 ) that uses Kenneth]. 
A m ' s  gm~ndbreakiAg article ''Uncc*~ a d  the 
Welfare Ecommics of Medical CareN (53 The 
American Economic Review 94 1 -9 73 [December 
1 9631) - published two years befme pasurge of 
Medicare and Medicaid - as the springboard for 
examining economic, market, institutional, a d  
other changes in  U.S. healthcare over the past 40 
years. Arrow's article 'tranSfonned the nascent 
discipline of health economics i n k  a serious and 
respected field of economic inquiq  " explains 
~ssistan't~Pmfessor of Law Peter]. Hammer, '89, who 
co-edited the collection with Deborah Haas-Wzkon 
of Smith College and William M.  Sage of Columbia 
University Law School as part of their research as 
winners of Robert Wood Johnson Foundation 
Investigators Awards i n  Health Policy. 

~ h q ,  explain: 
"For medicins, 1963 was cr time of hope snd 

optimism, though most of the profesion's i 
accomplishments still lay in  the fittare. Most 
physkians were in solo practice, and many still d e  

Social Actors 

By Peter J. Hammer 

k e  cills. Medical science had made trewumdms 
stridor in motiseptic sutgery, antibiotics fm the 
treatment of infections, a d  vnccilresfw the 

-? pveventicm of diseases such as polio, but ftv specific 
thq-ppies for impo-nt diseases yet existed. The 
deliveery ofpmf-l setvices was vndoukdy a 
market transaction, bwt medical charity war also 
ccmzrycon, by mcessity i f  not by &gp. Private health 
coverage was m t  yet widespread, and a b h g k  
national health i m r a n c e  came periodical)y into 
political debate, the government still played little 
direct role in the putchase of medical services. 
Aggregate natimal spending on healthcare 
amounted to roughly S percent of the gross domestic 
praluct, a s~bstantial but M l y  a daunting sum. 

"Some 40 years later, healthcare occupies a fm 
more cmtral role in the ~ t i o M l  econowyy. T i  it 
is common to speak of a 'waedical care industry' 
comprising large physiciaa organizntions and 
hospital networks and of using 'competitive firces' to 
discipline healthcare spending. But evm as 
economics and competition have gained ascmdcmce, 
we am wrestling with many of the same q u e s t h  
that A m  att&tgd to address: Whpt is the proper 
role of markets in delivering healthcare services! 

LQN Fall ( Winter 2003 1 89 



- 

- - 
Car we b& our Mthcme sysw &i~wihe$ & ' 

private empetifiou~? Wha plqFs rkauld be ' 

fir gmrvsmmt  wfbr sochl nreckanimi fueh a' 
pm,$iwimlisnr, monpm@ stat=, or tmst? Do 
L-lynarktet isclilutions' hclp m b ( h  mrc- 

- 
By Peter J. Hammer 

1 

Frame 10: "Entering the Marketplace wih Giyhrg Hands" 
You go to the marketplace barefoot, unadorned 
Smeared with mud, covered with dust, smiling. 

Using no supernatural power 
You bring the withered trees to bloom. 

The Ox- Herding Pictures 
(trans. In Levering and Stryk 2000) 

T he apparent inconsistency between "giving hands" and 
behavior normally expected in the marketplace is 

suggestive of the tensions underlying A~ow's  effort to 
establish an economic role for social institutions. At times, 
Arrow's analysis appears to be equal parts economics and 
mysticism : 

"I propose here the view that, when the market fails to 
achieve an optimum state, so@ety will, to some extent at 
least, recognize the gap, and non-market social institutions 
will arise attempting to bridge it." 
"I am arguing here'rhat in some circumstances other social 
institutions will step into the optimality gap, and that the 
medical-&industry, with its variety of special 
institutions, some ancient, some modern, exemplifies this 
tendency." 

In The Ox-Herding Pictures, a 12th century series of 10 
images and poems that illustrate the Buddhist path to 

enlightenment, the seeker is able to enter the marketplace 
with giving hands in the tenth and final frame of the story 
only after a long and arduous journey. The seeker must first 
search for, capture, tame, and train the ox, where the ox and 
ox-her* are Buddhist petaphors for gaining controll-over 
one's own mind. 

One should expect unvarnished social institutions to be at 
least as stubborn as the untrained ox. Social institutions may 
well be able to serve Arrow's ultimate economic role, but 
such giving hands cannot be taken for granted. Such .an 
outcome is more likely to be the result of a process of carefirl 
planning and eonstant struggle. Moreover, in taming the ox, 
the ox-herder is also Jlanged, raising questions about the 
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effects that &owds c&rts ta ~ t i c m h  a mlc for L80lal 1 
instimti~ns may hnve n b g m h g  d e c m a m  - . 
itself. , 

If one rcknowli~dp &atp variv1;1a ways tparbts snr ahti1 

social insatutionsr yet &orher level of mmpl- mqat br 
layered onto the &-§dm. E c o n d b  ,hay r a p a d  that of' 

' 

comse.maikcts we imtitutitlans anti of yune aich insti&- 
are embeddtd in a deeper sodd cona*t, but that m& ' 
embetidechess is ~ ~ c i e n t l y  entrenched tb treat the ex@ieud.cenac 

I of ywkets and ehdr boundaries a8 exogenous for pu$~ses of. 
economic analysis. In many settings, lite certain commodtiqt 
markgs, this my be s s ac i en t  reply. In hcd&care, howeviifi" 
the role and scope of markets as a means of msoyrce - 
allocation is m testable. The role of marlie as opposed to 9 
current backlash against managed & illustrates the 
continued contestability of markets in healthcare. , \ k 

Concedmg the social dimensions of markets doe& not , 

make all aspects of mbkets or nan,mdcet institutions ,, 
equally contestable. Oliver E. Williamson ("The New 
Institutional Economics: Taldng Stack, Looking Ahead," 38 
journal of Economic Literature 595-6 13 [Stpiember 20001) 
presents a useM schematic s u g g e s a  different levels of 
embeddedness of marhts and institutions. Nonns, traditions, 
and informal institutions are the most embedded, proceeding 
next to the formal rules governing the institutional * 

environment (property law, government bureaucracies), to 

governance ism- detqrmbhg thE play of the game (rules of 
c a t r e  and cooperation), and haally practices control& 
the rpeci6c dhmaon of reswrcw. Within this kmewprk, 
not all aspats of mvlqet and non-&a& institutions pass 
directly through the political procea. ladeed, the poitical 
process itself operates against the backdrop of informal 
institutions, norms, and customs. Accordingly, @)rSis of 
issues such as the rale a d  hc t i on  of trust in the lphysician- 
patient relatiomhip might well proceed quite ciiFfer+y fiom 
an analysis of irsuea such as licensing laws. 

' 

Impiicationa for policy &mlYd~. Appredatieg the fact 
that w k e t r  are themselves mnthqgent aocial Institutions 
leads to a number of related <insights. Rather thap being &ken, 
as immutable units, the mmimition of markets b subject to 
negotistion and change. Moreover, the helines separating 
market and aon-mket  insritutiong are often endogenously 
determhed. ApprecWbg &is mdogewity lead to ooncernd 
over pamible forms of strategic behavior. Actmr meet one 



another both in the marketplace and in the political arena. 

Consequently, sources of political power and economic power 

are interrelated. This provides an alternative explanation for 

the perceived rigidity of certain institutions. Rigidity may not 

simply be an artifact of the transaction costs of change and 

the misalignment of incentives; it may also be in the political 

and economic self-interest of constituents who are benefited 

by such rigidity because it forestalls developments they view 

as disadvantageous. 

Adding a political dimension to the economic analysis 

provides interesting possibilities as well as complications. 

Markets are not the only means of aggregating individual 

preferences and making allocative decisions. Arrow himself 

acknowledges a legitimate role for government in the face of 

market failures. Some healthcare problems may be more 

amenable to political rather than economic decision making. 

At a minimum, the option of utilizing the political process in 

lieu of markets provides an additional point of reference for 

conducting comparative institutional analyses. The decision- 

making heuristics identified in the discussion of welfare 

economics are largely applicable to policy-making in t h ~ s  

realm as well. One should still be concerned about defining 

the domain of legitimate justifications for displacing markets 

with non-market institutions, constructing a functional screen 

for identifying conduct that is in the public interest, 

maintaining a sensitivity to notions of dynamic efficiency and 

the adaptability of non-market institutions, and, finally, 

hedging against the possible overbreadth of non-market 

interventions. The primary differences are that in this setting 

the underlying metric of welfare economics is itself 

contestable and up for grabs, and an appreciation of the 

endogenity of the line between markets and non-market 

institutions heightens the need to be concerned about 

strategic behavior. Social institutions can be used not only as a 

means of filling the optimality gap, they can also serve as 

fortresses Goni which even the socially productive evolution 

of markets can be forestalled, if such evolution is contrary to 

the interests or those controlling prevailing institutional 

structures. 

Contemporary policy relevance of market and 
non-market institutions 

Striking the \;\irong balance bet\\leeii market and non- 

market institutions can be costly. Few people would defend 

the totality of healthcare institutions that existed in 1963 as 

being consistent with Arrow's optimality-gap-filling 

conjecture. In antitrust parlance, even if some of the non- 

market institutions served legitimate econon~ic purposes, 

many aspects of the professional domination of niedical 

services were not necessary to sucli ends, nor would man:r 

traditional non-market restraints constitute the least 

restrictive means of pursuing such objectives. Developments 

since 1963 illustrate some of the dangers of misalignments 

between markets and non-market institutions interacting over 

time. 

Painting with admittedly broad strokes, the argument is as 

follows: In the four decades since Arrow's article was 

written, we have been confronted with studies documenting 

widespread variations in clinical practices (substantially 

unrelated to  quality of care concerns) and a surprising lack of 

scientific evidence to justify many routine clinical procedures. 

The rate of technological innovation, dissemination, and 

obsolescence in healthcare proceeds at tremendously high 

levels. Some estimates suggest that technology-driven 

inflation accounts for a substantial percentage of historic 

healthcare costs. Studies comparing healthcare expenditures 

and healthcare outcomes among nations raise serious 

questions about whether the United States is getting its 

money's worth for the healthcare dollar. The United States 

spends far more than most other countries on healthcare, yet 

The political process itself operates against the 
backdrop of informal institutions, norms, and 
customs. Accordingly, analysis of issues such as 
the role and function of trust in the physician- 
patient relationship might well proceed quite 
differently from an analysis of issues such as 
licensing laws. 

U.S. hezlth outcomes lag behind other countries in terms of a 

numbell of important health indicators. Each of these factors 

should give us reason to pause and seriously consider what 

forces have brought us to  this point. 

Discussion needs to  move beyond a simple market versus 

non-market distinction, which is often overly simplistic and 

ordinarily misleading. Comparative analysis of healthcare 

systems provides concrete insight into the notion of multiple 

possible equilibria and competing sets of market-non-market 

institutions. Highly defensible systems can be constructed 

using coiilbinations of building blocks from each domain. 

What is more important (and what arguably has been missing 

from U.S. health policy) is a commitment to  intra-system 

rationality. A fruitful research agenda would be to exl~lore the 

ways in which a lack of policy consistency, coupled with 

misalignments between market and non-market institutions 

(conipounded over time), have contributed to many of the 

healthcare problems we face today. Some of the most 

important challenges facing healthcare policymakers involve 

the need to impose greater rationality on patterns of clinical 

practice and processes of technological innovation. 
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Within Arrow's framework, social institutions and 

professional norms are instrumentally employed to serve 

specific economic/polic~ objectives. They are second-best 

responses to identifiable market failures. A little reflection on 

the part of policymakers will often reveal that there are other 

conceivable market-non-market substitutes that could further 

similar objectives. We are not necessarily stuck with the non- 

market institutions that we inherit, nor can we take for 

qranted the fact that social institutions that once served 

appropriate optimality-gap-filling roles will necessarily evolve 

over time in ways that continue to serve such functions. From 

the standpoint of polic!.-malung, there is a need for more 

vigilance in monitoring the role of non-market institutions 

and for reassessing the boundaries separating market from 

non-market institutions over time. Social institutions can 

provide the market giving hands, but \rrithout active oversight 

there is no Lguarantee that the efficiency-enhancing role of 

such institutions will be realized. The ox must still be tamed 

and trained, and the process of herding never really ends. - 

-\n azsictant prot'csqor at the LIni\.crcit\. nf' 3Iichi:an La\\- 

School cincc. 1995, Peter J. Hammer, '89, spccializc..; in tlic 
- - 

.;tucl\, of tcclcral 'intitrust la\\. ant1 the lcqal isqucs surroundiny 

clianyc~.; in the hcaltlicarc intlustl-1,. Prior to enterin; 

acatlcmia, PI-ofc.c,nr Hammcr \\.a< an associate at tlic Lo.; 

.4nqclcc i-)Sfice of 0 '3 lc l \ -cnv & lf \-crs,  \.c.hcrc lie maintaincrl 

an acti1.c practice in antitrust, health la\\-, and the prcwntation 

o i  c.spert cconomic tcstirnonj.. Prakscnr Hammcr rccci\,c~tl 

l i i \  unclcr_~ratluatc education at Gnn;.aga Uni\.cr.;it\- arid 

coniplctcd his prnkssional ant1 _ ~ r a t l u a t ~  ctlucation at the 

Llni\.c.rcit\. ot' J l i c l i i~an ,  \\.Iic.rc he rccci\.ctl a J.D. ant1 a Pli. 1). 

(cconnniic.;). Rclorc entcring pri\-ate practice, he .;cr\.cd a.; a 

iuclicial clerk to  the, Hon. .-Ill'rctl T. Goo(l\\-in, formvr chief 

iu(lyc. of' tlic Ninth Circuit U.S. Court of .4ppcals. 

.4t thc LJni\-c-rqit\. of ,\liclii=an La\\- Schi)ol, Profcs.;ar 

H ~ r n n i c r  t;)undc~rl and clirc,c.t, the. La\\. School's Procram t;)r 

Caml>~ )rlian La\\ cC: Dc\-clopmcnt. The program pro\,i(lcc an 

aca(lrmic ioruni f'or thc intc:rtli.;ciplinar\. stud\- of Caml>o(lian 

Icyal inktit~~tion. ant1 tlic role 01' la\\- in t h ~ . ~  tic\-clopmcrit 
pr()cC<Ii. Tlit, prc,Srani'c Pro Rcrno Caml>orlia Projcct ~,rcl~.itlcs 

\uIx.r\-ievtI r c \ c w ~ I i  a.;.i.;tancc to groups \\.orking in 

fimI,ocIia, pr-c-parin~ in 1997 a coml,rr:hc.rcic c l ~ ~ c t i o n  la\\. 

report 2nd draft national lcy~clat~on Profc,w~- Hanini~.r hac I>cten 

ac t ~ \ c  In \ arlou, a\pcc.t\ ot la\\ ant1 t l~~ \c lopmcnt .  \\ ith a particul'ir 

h)cus on Camhotlia. In 1993, Haiiirlicr \cr\ccl on t h y  Intcrnat~onal 

1 Iutiiati Rlclit, La\\ Group', tlc.lcSat~nn nionitorinq thc. LlST4C- 

41~on40rc(l Carnl>c>cl~an clcction\ From 1 Q" 3 - q 5 ,  h c .  ,cr\ cstl a\ ~i 

proqr~11i a111 14or t i)  t h ~ '  C'anihocl~an Dcskn(l(~rs Prolvct, an ~ n i t i a t ~ \ ~  

( I (  \ ~ ~ n c d  to  train thc n'itlon', t in t  pul>l~c tlc3fc nr11.>1-, C~ncc. 19%, 
Prof~'\,or 1Hamrnc.r ha4 w r \  cvl ,i\ a n1c111l~c.r of tlit, Roat-tl o f  

I)~rcctork of L c p l  41tI of Camhotl~,i, nonprofit, non-qo\c.rnmc,ntal 

orqani~atinn pro\ i i l~nc k v v  I ,>SJI  v3r\ ~c-c., to Canil>nrl~a', poor. F-I-on1 

1'497-qS, I'rok\,or Hamrncr ,c.r\c-tl a, the. ~ c c - c h a ~ r  of the 

Into-nat~onal Ct'ctrnn or  the- \mc.riccin Rar \,,nciationl, C o t ~ i m i t t ~  I 

I ) I 1  Coutllca~t I..ia. 
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