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Author’s Note

I finished the original manuscript of Digital Copyright in 2000, two years 
after Congress enacted the Digital Millennium Copyright Act. The 1976 
Copyright Act was itself 24 years old, and beginning to show its age. 
The Internet, in contrast, was still new and shiny and scary, especially 
for legacy entertainment and information businesses and the copyright 
lawyers who represented them.

Seventeen years later, the Internet has become an essential feature of 
all of our lives and the copyright laws designed to tame it seem elderly 
and barnacle-encrusted. Remarkably, the legislative process that has 
made sensible copyright law reform all but impossible has stayed largely 
unchanged. Congress and the Copyright Office have recently launched 
what is billed as a comprehensive reexamination of copyright law with 
the goal of overhauling the law for the 21st century. It seems likely that 
these efforts will hew to the patterns of earlier copyright revision.

Perhaps we stick with the tried and true approach to making copyright 
laws, even though it results in bad laws, because the process works so 
well for so many of the participants. Members of Congress can rely on 
affected industries to come up with broadly acceptable compromises, and 
to take on much of the burden of pressuring other interested groups to 
swallow them. Meanwhile, Senators and Representatives can continue to 
collect generous campaign contributions. The Copyright Office can be the 
center of attention as it plays a crucial role in managing the multilateral 
negotiations and interpreting their results to Congress.  Copyright lob-
byists and trade organizations can collect hefty fees from their members, 
in return for supplying them with laws that will give them competitive 
advantages against the next new thing, whatever it is. Because the laws 
that emerge from this process don’t work very well, meanwhile, everyone 
can look forward to another round.

Although this book is ancient in Internet time, people seem to have 
continued to read it. Now that it has finally gone out of print, I’m 
delighted to be able to make it more freely available under a Creative 
Commons license. In addition to the Afterword that I wrote for the 2006 
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paperback edition, I have included a postscript looking back briefly on 
what, if anything, we might have learned from the aftermath of the sto-
ries told in this book.

I want to express my gratitude to Prometheus Books for graciously 
returning the rights to this book when I asked for them back; to the 
Authors Alliance for advice on how to reclaim the rights and release the 
book under a Creative Commons license; to Jason Colman, Director of 
Michigan Publishing Services, for taking on the project; to the William W.  
Cook Trust, for helping to pay for it; and to Jonathan Weinberg, for 
perceptive critique, gentle copy-editing, and more than thirty years of 
intellectual and emotional support. I love you Jon.
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Introduction

American ideas of freedom are bound up with a vision of 
information policy that counts information as social wealth owned by 
all. We believe we are entitled to say what we think, to think what 
we want, and to learn whatever we’re willing to explore. Part of the 
information ethos in the United States is that facts and ideas cannot be 
owned, suppressed, censored, or regulated; they are meant to be found, 
studied, passed along, and freely traded in the “marketplace of ideas.”

In fact, information is regulated in this country as in others. We 
have an enormously complex collection of information law prescribing 
terms and conditions for a variety of different providers of information. 
Broadcasters are the most obvious example of regulated speakers, but we 
also have rules about what schools may teach and where protesters may 
demonstrate. The rules about how and when citizens can get informa-
tion from the government are complex and arcane. Despite the web of 
regulation that surrounds some regions of free-speech law, however, the 
underlying concept holds true more often than not. In the United States, 
at least for the most part, we may say what we think, think what we 
want, and learn whatever we are willing to explore. 

There are other corollaries, and we’ve gotten accustomed to them. 
We’ve been able to do our reading, viewing, and exploring privately and 
anonymously, and have come to view the ability to do so as a natural 
right. A world in which each word we read or image we view is moni-
tored and recorded seems like the stuff of science fiction: unimaginable 
and, in any event, impossible in America.

The Internet has been hailed as the most revolutionary social devel-
opment since the printing press. In many ways its astonishing growth 
has outstripped any historical analogy we can unearth. What has fueled 
much of that growth has been the explosion of new possibilities for  
connections—among people, among different formerly discrete packages 
of information, among ideas. It isn’t that anyone would prefer to use a 
unix box (or even a Windows tcp/ip client) to find out what one can more 
easily read in the paper. Rather, one can interact with other people, and 
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with the information one seeks, and do so directly at previously unthinka-
ble speeds. Digital media and network connections, it is said, are the most 
democratic of media, promoting free expression and access to information 
wherever a computer can be hooked up to a telephone line.

In this celebration of new possibilities, we tend to emphasize the many 
things that become feasible when people have ready access to informa-
tion sources and to other people not practicably available before. The 
scope and the speed of interconnected digital networks make conversa-
tions easy that before were unimaginable. The almost utopian vision of 
a wired future seems to assume that the legal infrastructure of our infor-
mation policy will continue to encourage us to speak, think, and learn 
as we will.

But the technological marvel that makes this interconnection possible 
has other potential as well. Digital technology makes it possible to moni-
tor, record, and restrict what people look at, listen to, read, and hear.

Why, in the United States, would one want to do such a thing? To 
get paid. If someone, let’s call him Fred, keeps track of what we see and 
hear, that enables Fred to ensure that we pay for our sights and sounds. 
Once information is valuable, an overwhelming temptation arises to 
appropriate that value, to turn it into cash. If the means of transforming 
information into a marketable and marketed commodity require a little 
invasion of privacy, a smidgen of information rationing, or a dollop of 
surveillance, well, that’s the price of progress.

Perhaps it is; further, perhaps it’s a price that many citizens would be 
more than willing to pay in order to preserve the current world domi-
nance of American information and entertainment industries. Citizens 
are not, however, being asked, and their elected representatives turn out 
to be in no position to evaluate that bargain on their behalf. Meanwhile, 
the people who argue that the nation’s prosperity requires a legal regime 
that enables information to be tightly controlled seem likely to prevail.

One of the most important devices being used to effect this transfor-
mation, ironically enough, is copyright law. No wonder so few people 
are paying attention. Copyright law has a well-earned reputation as a 
discipline both marginal and arcane. Copyright law questions can make 
delightful cocktail-party small talk, but copyright law answers tend to 
make eyes glaze over everywhere. Still, to the extent that the public con-
siders copyright law at all, it appears to think that the law is designed to 
benefit authors for creating new works and thus to promote the progress 
of knowledge and art.

And, that’s certainly the theory. The premise is that we want authors 
to have enough control over their works to enable them to extract some 
of the commercial value of those works—that’s what lets them make a 
living creating works of authorship. At the same time, the purpose of the 
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system is to benefit the public at large, and that works best when the rest 
of the value of the work can be enjoyed by the public at large. United 
States copyright law has until now divided up the value that inheres in 
works of authorship to permit authors (and their employers and pub-
lishers) to control and therefore profit from some uses of their works, 
while forbidding them from controlling others. Authors are given enough 
control to enable them to exploit their creations, while not so much that 
consumers and later authors are unable to benefit from the protected 
works. To take a simple example, copyright owners are entitled to pro-
hibit others from making copies of their works, but copyright law gives 
them no rights to control whether or when people read them or use them.

Why the lines have been drawn where they are is a matter of some 
controversy. Some people insist that copyright owners are entitled to just 
enough control to provide an economic incentive for their creation, since 
the broad purpose of copyright is to promote knowledge by encouraging 
authors to create and disseminate their works. Others argue that the only 
uses of a work that are properly excluded from the copyright owner’s 
control are the ones that have no significant economic value.

Technology now permits copyright owners of works in digital format 
to monitor and meter the consumption of their works. The ubiquity of 
digital technology in the information and entertainment industries and 
the rapid penetration of the Internet into Americans’ lives have enabled 
the dissemination of an increasing amount of information on a pay-per-view 
basis. In the current milieu, the policy arguments over the rationale for 
copyright owners’ imperfect control have taken on immense practical sig-
nificance. If the reason that authors’ and their publishers’ control over 
uses of their works has been narrowly confined is to enable consumers and 
future authors to make the broadest possible use of protected creations 
that is consistent with the copyright system’s encouragement of author-
ship, then digital technology changes very little. The fact that technology 
enables copyright owners to exercise more complete control is no reason 
to modify the copyright law to facilitate it. If, in contrast, the goal of copy-
right law is to place all feasible control over works of authorship firmly 
in the hands of copyright owners, new digital technology offers us the 
opportunity for the first time to come very close to perfecting the system.

The controversy over which view of the law is more nearly true is 
no longer academic. Over the past ten years, many have come around 
to the view that, in a networked digital world, limitations on copyright 
owners’ control of their works are no longer desirable. Congress has 
added more than one hundred pages to the copyright statute, almost all 
of them billed as loophole-closers.1 We’ve also seen the emergence of a 
new way of thinking about copyright: Copyright is now seen as a tool for  
copyright owners to use to extract all the potential commercial value 
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from works of authorship, even if that means that uses that have long 
been deemed legal are now brought within the copyright owner’s control.

In 1998, copyright owners persuaded Congress to enhance their rights 
with a sheaf of new legal and technological controls. Armed with those 
copyright improvements, copyright lawyers began a concerted campaign 
to remodel cyberspace into a digital multiplex and shopping mall for 
copyright-protected material. The outcome of that effort is still uncer-
tain. If current trends continue unabated, however, we are likely to 
experience a violent collision between our expectations of freedom of 
expression and the enhanced copyright law. I wish I could be confident 
that copyright law would be the loser in such a fight.

Note
1 See Intellectual Property and Communications Omnibus Reform Act of 1999, 

Public L. 106-113 (1999); Digital Theft and Copyright Damages Improvement 
Act, Public L. 106-160 (1999); Digital Millennium Copyright Act, Public  
L. 105-204 (1998); No Electronic Theft (NET) Act, Public L. 105-147, 111 Stat. 
2678 (1997); Anti-counterfeiting Consumer Protection Act , Public L. 104-153, 
110 Stat. 1386, 1388 (1996); Digital Performance Right in Sound Recordings 
Act, Public L. 104-39, 109 Stat. 336 (1995); Audio Home Recording Act, Public 
L. 102-563, 106 Stat. 4237 (1992); Copyright Renewal Act, Public L. 102-307,  
106 Stat. 264 (1992); Computer Software Rental Amendments, Public  
L. 101-650, 104 Stat. 5089, 5134 (1990); Copyright Remedy Clarification Act, 
Public L. 101-553, 104 Stat. 287 (1990).
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CHAPTER ONE

Copyright Basics

The Congress shall have the power . . . 
To promote the Progress of Science and useful Arts, by securing for 

limited Times to Authors and Inventors the exclusive Right to their 
respective Writings and Discoveries.

—United States Constitution1

You don’t need a detailed understanding of copyright law to read 
this book: a brief overview should give you enough to get by. The Statute 
of Anne, enacted by the British Parliament in 1710, is generally consid-
ered to be the world’s first copyright law. The United States passed its first 
copyright statute in 1790. Early U.S. copyright laws required compliance 
with a variety of formalities (registration, copyright notice, renewal)2 as 
a condition of copyright protection. Recent laws have dropped require-
ments for copyright notice, registration, or renewal, and have abandoned 
conditions limiting copyright to publicly distributed works. Today, 
copyright protection is automatic.

Copyright laws in the United States and elsewhere begin with the 
principle that neither the creator of a new work of authorship nor the 
general public ought to be able to appropriate all of the benefits that 
flow from the creation of a new, original work of authorship. If creators 
can’t gain some benefit from their creations, they may not bother to make 
new works. If distributors can’t earn money from the works, they may 
not bother to disseminate them. But all authors use raw material from 
elsewhere to build their works. Novelists, composers, sculptors, and 
programmers all incorporate into their works ideas, language, building 
blocks, and expressive details they first encountered elsewhere. If creators 
were given control over every element and use of the works they created, 
there would be little raw material left for later authors. Thus, both as a 
matter of fairness and as a matter of promoting learning by encouraging 
authors to create works and the public to consume them, copyright has 
always divided up the possible rights in and uses of a work, and given 
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control over some of those rights to the creators and distributors and 
control over others to the general public.

When you buy a book today, you pay a flat fee to some bookseller 
rather than agreeing to be billed by the glance. You may read and reread 
the book, or any part of it. You may learn the stuff that’s in it. You may 
talk about the book with your friends. You may loan your copy of the 
book to any friend who wants it. When you’ve finished with the book, 
you may resell it to a used bookstore or donate it to the local library, 
which may loan it out to anyone with a library card. You don’t need the 
copyright owner’s permission to do any of these things.

When you buy a musical recording on compact disc, you again pay some 
amount of money to own the thing. You have no further obligation to pay 
for each listen. The law permits you to make a tape of the recording for 
your car. You may resell the CD, or loan it out, even to friends who want to 
use it to make tapes for their cars. What you can’t do without the copyright 
owners’ permission is rent the CD out commercially, or broadcast it over 
the radio, or play it at a concert or in your restaurant, bar, or store.

When your child needs to consult an encyclopedia for a report on 
hive-building insects, you don’t have to buy one; you can send her to the 
public library to look the stuff up. When she writes her report, she doesn’t 
have to pay the encyclopedia company to use what she learned. When 
you see a building, you can snap a picture without paying the architect. 
When you go to a bookstore, you may skim the first chapter of a book 
before you buy it. When you turn on your car radio, you needn’t pay the 
composers of the music you hear, or the artists who perform it. But you 
know at some level that in the process of writing music and delivering it 
to your ears, someone at some point has paid them something.

When you turn on your computer, you needn’t pay a royalty to 
Microsoft® or Apple® for the use of the operating-systems program 
that makes the computer work. We take this for granted, but it isn’t 
natural law. It is the result of a complicated legal bargain that allocates 
the different benefits that flow from works of authorship to writers, to 
publishers, and to the public at large in a way intended to promote the 
progress of science and useful arts. There’s no particular reason why we 
had to choose this system. We could have relied on the patronage system 
that gave us Shakespeare. We could have decreed that authors who create 
works of authorship have exclusive control over every use of their works 
for a year, or a decade, or a life, or forever.

Instead, we came up with a system designed to give some market-
based financial compensation to people who create works, and to people 
who distribute them, without giving them extensive rights to prevent 
the use and reuse of those works by the public and by the authors of 
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the future. The system is premised on the assumption that we can give 
authors and their publishers rights to control some ways of exploiting 
their works, and reserve the rest of the value of the works to the public 
at large.

Under the current copyright statute,3 copyright vests automatically in 
original works of authorship as soon as they are “fixed in tangible form,” 
i.e., embodied in a permanent, tangible object. No notice or registration is 
required.4 The copyright in this book came into being as I typed the words 
that you are reading. The copyright in a song exists from the moment the 
song is first written down or recorded on tape, disc, or microchip. The 
copyright will belong either to the individual who created it (in which 
case it will last until seventy years after that person’s death), or, if the 
work is created within the course of employment, to that individual’s 
employer (in which case it will last for ninety-five years from its first public 
distribution).5 It will give the copyright owner rights over the material the 
author added, but not over any preexisting material appropriated from 
elsewhere. The copyright will protect the expression in the work from 
being copied without permission, but will give no protection whatsoever 
to the underlying ideas, facts, systems, procedures, methods of operation, 
principles, or discoveries.6 It may seem paradoxical that copyright fails 
to protect what for many works are their most valuable features, but 
that balance is a long-standing one; it derives, the U.S. Supreme Court 
tells us, from copyright’s constitutional foundation.7 The chief purpose 
of copyright is to promote learning, and learning would be frustrated if 
facts and ideas could not be freely used and reused.

United States copyright law gives authors a number of broad rights: 
the right to reproduce the work in fixed, tangible copies; the right to 
create adaptations; the right to distribute copies to the public; and the 
rights to perform publicly and display publicly. These rights are made 
subject in the statute to a variety of exceptions.8

Some of the exceptions are broad: under the “first sale doctrine,” for 
example, the copyright owner has no right to control the distribution of a 
copy of a work after she has sold that copy.9 The buyer can keep it, loan 
it, rent it, display it, or resell it to others. Another exception covers useful 
articles: If a protected photograph, painting, or sculpture embodies or 
depicts a useful article, anyone can reproduce the useful article, which 
is not itself subject to copyright protection. In other words, copyright 
protects a painting or photograph of an automobile, but gives no 
protection to the automobile itself.10 Under the fair use privilege, a variety 
of otherwise infringing acts are excused for policy reasons.11 (Common 
fair uses include quotations, parodies, photocopies for classroom use, 
and home videotaping of television programs.)
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Most of the exceptions, though, are narrow and specific. Broadcasting 
organizations, for example, licensed to broadcast a musical recording, are 
allowed to make a copy of the work to facilitate the broadcast.12 Libraries 
may make photocopies so long as they comply with a long list of conditions 
and limitations.13 Cable television operators can retransmit broadcasts 
without the permission of the owners of the copyrights in the works being 
broadcast, so long as they pay a statutory license fee.14 A small restaurant 
may play radio or television broadcasts for its customers, but may not play 
prerecorded music.15 A church may play religious music during services.16

The presence of detailed exceptions shouldn’t obscure the fact that 
some uses of copyrighted works are simply not subject to copyright 
owners’ control at all. Copyright owners are given no control, for 
example, over private performance or display. Watching a videotape 
in your living room, showing the sculpture you just purchased to your 
cousin, or singing the latest Metallica hit to your friend over the telephone 
are simply not among the uses that the copyright owner has any right to 
prohibit or permit.17 They have no power to prevent the owners of copies 
of their works from loaning them repeatedly. More fundamentally, 
copyright does not protect ideas, no matter how original, brilliant, or 
unique they may be.18 E = mc2 is in the public domain. Nor may copyright 
give owners legal rights over the functional or factual elements of their 
works. The design used for the onramps to the Triborough Bridge is 
not protected by copyright.19 The facts reported in a biography of San 
Francisco Jewish families belong to no one.20 Copyright owners do not 
own any of the ideas expressed in their works. They have no ownership 
of the functional or factual aspects of their works. They have no claim to 
any compensation when their readers learn and use their teachings.

All of this has worked more or less invisibly to the general public, 
because traditionally, copyright owners have had control over the 
sorts of uses typically made by commercial and institutional actors 
and little control over the consumptive uses made by individuals. That 
has permitted the copyright law to be drawn as a complex, internally 
inconsistent, wordy, and arcane code, since the only folks who really 
needed to know it were folks for whom copyright lawyers were an item of 
essential overhead. Most copyright infringement suits proceeded against 
businesses and institutions.

A law intended to be enforced against individual consumers would have 
needed to be structured differently; the current setup would strike many 
individuals as unfair. Under the current statute, anyone who invades the 
copyright owner’s exclusive rights without a license or statutory privilege 
can be held liable for infringement.21 The law has never required that an 
infringer be aware that she is violating another’s copyright. It is copyright 
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infringement to copy a protected work subconsciously and unknowingly;22 
it is also copyright infringement to perform or distribute copies of a work 
in the mistaken belief that one’s use is licensed.23 Successful plaintiffs in 
copyright-infringement suits can recover substantial damages without 
needing to prove any actual harm to the market for their works.24 In 
addition, courts routinely order defendants to stop infringing activity, to 
surrender or destroy infringing copies, and to pay plaintiffs’ lawyer bills.25

Digital technology changed the marketplace. It’s a cliché that digital 
technology permits everyone to become a publisher. If you’re a conventional 
publisher, though, that cliché doesn’t sound so attractive. If you’re a 
record company, the last thing you want is a world in which musicians 
and listeners can eliminate the middleman. But can you stop it, or at least 
delay it? Is the copyright law one tool that might help you do so?

Notes
 1 U.S. Const., art. I, § 8, cl. 8.
 2 Until 1909, one secured copyright through registration. The copyright lasted 

for a fixed term, and could be renewed for an additional term if the copyright 
owner complied with renewal procedures. The 1909 act provided that one 
could secure copyright in some works by registering them, and in others by 
publishing them with the prescribed copyright notice. Registration was in any 
event necessary in order to apply for the renewal term. In either case, distrib-
uting copies to the public without the statutory notice forfeited the copyright. 
See Robert A. Gorman and Jane C. Ginsburg, Copyright: Cases and Materials 
4–9, 339–43, 383–97(5th ed., Lexis Law Publishing, 1999).

 3 The current statute was enacted in 1976 and has been amended periodically 
in the years since then. It is codified at 17 U.S.C. §§ 101–1332 (2000).

 4 17 U.S.C. § 102.
 5 17 U.S.C. §§ 201, 302.
 6 17 U.S.C. § 102(b).
 7 Feist Publications v. Rural Telephone Service, 499 U.S. 340 (1991); see also 

Baker v. Selden, 101 U.S. 99 (1879).
 8 17 U.S.C. § 106.
 9 17 U.S.C. § 109. There are two narrow exceptions. Owners of copyrights in 

sound recordings and computer programs have the right to prohibit rental, 
but not loan, gift or resale, of copies of sound recordings or computer pro-
grams. Ibid.

10 17 U.S.C. § 113.
11 17 U.S.C. § 107.
12 17 U.S.C. § 112(a).
13 17 U.S.C. § 108.
14 17 U.S.C. § 111. Federal Communications Commission regulations impose 

other restrictions that limit the ability to transmit particular works, and some 
of those regulations may constrain cable operators in ways that echo copy-
right limitations. See 47 U.S.C. § 325(b).

15 17 U.S.C. § 110(5).
16 17 U.S.C. § 110(3).
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17 In Columbia Pictures Industries, Inc. v. Professional Real Estate Investors, 
866 F.2d 278 (9th Cir. 1989), for example, motion picture studios sued a 
resort hotel that rented videodiscs for its guests to play on the large-screen 
TVs in their rooms. The court held that there was no public performance and 
therefore no infringement.

18 17 U.S.C. § 102(b). See Baker v. Selden, 101 U.S. 99 (1879). Charles Selden 
devised a novel bookkeeping system that permitted accountants to condense 
six pages of accounts onto only two. Selden published several copyrighted 
manuals about his system, and hired an agent to travel through the country 
seeking to license the system and the ledger forms Selden had designed to go 
with it. An Ohio accountant, impressed with the Selden system but unable to 
pay Selden’s price, adopted it anyway, and later peddled his version to other 
accountants. The United States Supreme court dismissed Selden’s copyright 
infrigement suit:

The very object of publishing a book on science or the useful arts is to 
communicate to the world the useful knowledge which it contains. But 
this object would be frustrated if the knowledge could not be used without 
incurring the guilt of piracy of the book.

101 U.S. at 103.
19 See Muller v. Triborough Bridge Authority, 43 F. Supp. 298 (S.D.N.Y. 1942).
20 See Narell v. Freeman, 872 F.2d 907 (9th Cir. 1989).
21 17 U.S.C. § 501.
22 See Bright Tunes Music Corp. v. Harrisongs Music, Ltd., 420 F. Supp. 177 

(S.D.N.Y. 1976), aff’d, 722 F.2d 988 (2d Cir. 1983); Fred Fisher v. Dillingham, 
298 F. 145 (S.D.N.Y. 1924).

23 See, e.g., Lipton v. Nature Co. 71 F.3d 464 (2d Cir. 1995).
24 17 U.S.C. § 504(c).
25 See Fogerty v. Fantasy, Inc., 510 U.S. 517 (1994); Gorman and Ginsburg, 

Copyright, at 729–30.
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CHAPTER TWO

The Art of Making 
Copyright Laws

Copyright lawyers are a peculiarly myopic breed of human 
being. There is something fundamental about coming to understand that 
current law may make it technically illegal to watch a movie and then 
imagine what it would have looked like if the studio had cast some other 
actor in the leading role,1 that renders one unfit for ordinary reflective 
thinking. Nonetheless, sometimes one can step back and perceive, in a 
dim sort of way, that one’s tribe is doing something stupid. Realizing 
that doesn’t get one very far. The institutional and legal structure of the 
copyright community makes it difficult to prevent foolish approaches to 
new technology.

Copyright laws become obsolete when technology renders the assump-
tions on which they were based outmoded. That has happened with 
increasing frequency since Congress enacted the first copyright law in 
1790. Inevitably, new developments change the pitch of the playing field. 
Industries affected by copyright find that the application of old legal lan-
guage to new contexts yields unanticipated results. They find themselves 
to be the beneficiaries of new advantages and the victims of new disad-
vantages, and respond about the way you would expect them to, with 
efforts to regain old benefits while retaining the new ones.

The first U.S. copyright statute, for example, gave authors exclusive 
rights to “print, reprint, publish or vend”—in other words, to control 
the reproduction and sale of copies.2 A model based on compensating the 
author for the sale of every copy became unsatisfactory to authors when 
other means of exploiting works eclipsed the sale of copies. Consider, for 
instance, composers of popular music: So long as the chief source of rev-
enue for popular songs was the sale of sheet music, composers fared well 
under the system. Although public performances of music might gener-
ate no royalties, musicians and singers performing the songs would need 
(purchased) sheet music in order to perform, so composers shared indi-
rectly in the performance revenues. Once it became possible to record a 
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musical performance on a piano roll or phonograph record and to make 
and sell hundreds of those, or to broadcast performances over the radio, 
however, composers could be excluded from the additional proceeds 
generated by the recording or broadcast.3 Establishments in the habit 
of performing music without seeking permission responded unenthusi-
astically to composers’ proposals for a remedy. Thus, each technological 
advance inspired a dispute about whether it entitled copyright owners 
to expanded rights over their works. Each camp claimed the support of 
fundamental truth. Even King Solomon would have had trouble deciding 
between them every time the problem arose: there are only so many times 
you can threaten to slice up a baby before its putative mothers get wise.

About one hundred years ago, Congress got into the habit of revising 
copyright law by encouraging representatives of the industries affected 
by copyright to hash out among themselves what changes needed to be 
made and then present Congress with the text of appropriate legislation. 
By the 1920s, the process was sufficiently entrenched that whenever a 
member of Congress came up with a legislative proposal without going 
through the cumbersome prelegislative process of multiparty negotia-
tion, the affected industries united to block the bill. Copyright bills 
passed only after private stakeholders agreed with one another on their 
substantive provisions. The pattern has continued to this day.

A process like this generates legislation with some predictable fea-
tures. First of all, no affected party is going to agree to support a bill 
that leaves it worse off than it is under current law. This means that 
negotiating industries need to identify some potential surplus they can 
divide up among themselves to get enough support for new proposals, 
and that surplus most often comes at the expense of outsiders. Here’s 
a simple example: copyright terms have been getting longer and longer. 
Between 1978 and 1998, most copyrights expired at the end of their 
seventy-fifth year. As Mickey Mouse, who first appeared in 1927, came 
face to face with the imminent expiration of his copyright, Disney’s eyes 
turned toward Europe, where a number of countries had recently length-
ened their copyright terms to match Germany’s term of life of the author 
plus seventy years.4 Proprietors of aging but still profitable works asked 
Congress to tack twenty additional years onto the term of every extant 
copyright. A copyright term that is twenty years longer makes both licen-
sors (or owners) and licensees (commercial users) better off, because 
licensors get an extra twenty years on their revenue stream, and licensees 
get an extra twenty years of exclusivity. The proposal, therefore, enjoyed 
widespread support. It posed problems for publishers of public domain 
books, who would be prevented from bringing out particular works for 
two additional decades. Many of them had plans to bring out editions of 
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works due to enter the public domain within the next few years.5 Most 
publishers, however, were enthusiastic and the publishers’ lobbies pushed 
it. It was also a problem for libraries, which can make more extensive use 
of public domain works than they can of copyright-protected works, so 
the proposal’s supporters agreed to a library exception to the twenty-year 
term extension. That still isn’t great for members of the public, who are 
(the Constitution tells us) supposed to get unfettered access to all pro-
tected works after a limited period of copyright, but the general public 
doesn’t sit at the negotiating table.

Second, there’s a premium on characterizing the state of current law 
to favor one’s position, since current law is the baseline against which 
proposals are negotiated. So, if university libraries, say, are liable under 
current law if they make lots of photocopies of law-review articles at the 
request of professors who want file copies, library associations are likely 
to be more willing to support legislation that gives them a partial, lim-
ited, contingent exemption from this sort of photocopying in return for 
tacking twenty more years onto the copyright term. If, however, current 
library photocopying practices are perfectly legal, people who want to 
get libraries to sign off on term extension need to come up with some-
thing else to offer as a bribe.

Third, the way these things tend to get settled in the real world is by 
specifying. Libraries say, “We need a privilege to make copies for patrons 
who request them.” Book publishers say, “Well, okay, you can make the 
copies but other folks can’t” (so we need a definition of libraries who 
qualify for the privilege), “and you can only make one copy for each 
patron, and you can make them only in these circumstances.” Television 
broadcasters say, “We need to make copies so that we can edit a program 
to include commercials and station ID.” So movie studios and music pub-
lishers say, “Well, okay, you can make one copy but other folks can’t” 
(and now we have a new specific privilege and a definition of broadcast-
ers who get to use it), “but you can only make one copy, and you can 
make it only in these circumstances, and after six months you have to 
destroy it.” Record companies say, “We need a license to make copies so 
we can make all those records and tapes and CDs that bring royalties into 
composers’ pockets without having to call up the copyright owner and 
ask permission for every song.” So composers and music publishers say, 
“Well, you can have a statutory license, but you have to pay for it, and 
you have to send us monthly royalty statements, and you can only make 
records for the home user, not for jukeboxes or Muzak®.”6

You see the pattern. As the entertainment and information markets 
have gotten more complicated, the copyright law has gotten longer, more 
specific, and harder to understand. Neither book publishers nor libraries 
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have any interest in making the library privilege broad enough so that it 
would be useful to users that aren’t libraries, and neither movie studios 
nor broadcast stations have any interest in making the broadcaster’s priv-
ilege broad enough to be of some use to say, cable television or satellite TV,  
so that doesn’t happen. Negotiated privileges tend to be very specific, and 
tend to pose substantial entry barriers to outsiders who can’t be at the 
negotiating table because their industries haven’t been invented yet. So 
negotiated copyright statutes have tended, throughout the century, to be 
kind to the entrenched status quo and hostile to upstart new industries.

The Internet has generated a lot of hype in the past decade, and that 
has encouraged the people who run the current information and enter-
tainment industries to look at it as at least as much of a threat as an 
opportunity. The Internet sometimes gets characterized as a giant copying 
machine that facilitates widespread and undetectable copyright infringe-
ment. That’s about 50 percent hype—the Internet facilitates widespread 
copying, but it also facilitates detection of copying. Still, you can see 
how it would be a scary idea. The Internet also gets painted as the next 
new thing that will replace conventional newspapers and television and 
phonograph records in our lives. That’s also probably hype, but you can 
see how that notion might bother newspaper publishers and television 
networks and record companies. The Internet gets promoted as a new 
market we’ll use to sell everything from computer software to vacation 
homes, and while that may be an attractive idea, it’s far from clear that 
the current market leaders in the sales of computer software and vacation 
homes are going to be the new market leaders in the new medium.

So, this new Internet thing hits the radar screen, and it’s big, and it’s 
scary, and everybody wants a piece of it. The commercial lawyers scurry 
off to redraft the Uniform Commercial Code to cover electronic con-
tracts,7 and the civil-liberties lawyers worry about strong encryption and 
sexually explicit content. And in the early 1990s, the dominant players 
in the entertainment and information industries got cracking on reform-
ing the copyright law to make the Internet safe for the then-leading 
copyright owners.

Copyright owners argued that the United States currently dominated the 
world in film, music, television, computer software, and databases, and if 
the Internet weren’t made safe for copyright owners, either all the people 
in all the other countries would get together and steal all our stuff, or U.S. 
copyright owners would decline to put their stuff on the Internet (because it 
wasn’t safe) and the United States might lose the advantage of world lead-
ership on this new medium. (Neither claim turned out to be true in practice, 
to the extent we can gather empirical evidence one way or the other, but 
they are the sort of claims that have always sold well to Congress.)
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When we get to the down-and-dirty of formulating actual propos-
als for legislation, the first tactic of interested parties is to claim that 
extant copyright law already gives them whatever it is they want. (When 
it came to the Internet, it was a little hard to square this argument with 
the alternative argument that U.S. industries would stay out of the online 
market until Congress strengthened copyright protection, but that claim 
was already proving to be demonstrably false.) The dynamics of copy-
right negotiation make it important for interests seeking legislation to 
claim that they already have all, or at least most, of whatever it is they 
are asking for. If you want Internet service providers to be held liable 
for their subscribers’ infringing activities, for example, it will be easier 
to accomplish this if you claim that current law imposes such liability 
(but that you would be willing to bargain toward a suitably narrow limi-
tation) than to demand that Congress impose that liability in the first 
instance. But, Congress had enacted the current copyright law more than 
twenty years earlier, so it would have been hard to argue that Congress 
had the Internet in mind. To make the case that copyright law already 
provided the enhanced protection they wanted, copyright owners needed 
some statutory language to hang their new improved interpretation on. 
That limited their options.

Thus constrained, the claim that some people made was this: the copy-
right statute gives the copyright owner the exclusive right to reproduce 
protected works in “copies,” subject only to the exceptions enumerated 
in the statute. (I mentioned some of these earlier: privileges for librar-
ies and broadcasters and record companies and the like to make limited 
numbers of copies in particular situations.) A computer works by repro-
ducing things in its volatile Random Access Memory, and anything that 
exists in volatile memory could, at least in theory, be saved to disk (the 
argument continued), so each appearance of any portion of a work in any 
computer’s random access memory is a reproduction in a copy within the 
meaning of the statute.8 That would mean—since there are no enumer-
ated exceptions for Internet-related uses—that the copyright owner has 
the legal right to control, enjoin, or collect money for every single appear-
ance of a work in the memory of any computer anywhere. Moreover, 
since the reproduction right is the “fundamental” copyright right (after 
all, that’s why we call it copyright), any diminution in this important fun-
damental right would impede the progress of science and the useful arts.

If you think about the argument for a moment, you can see that, if 
it sells, it gives copyright owners control not only over every time America  
Online uses pictures of Captain Kirk and Mr. Spock to advertise its Star 
Trek chat group, but also over every time an AOL subscriber uses her 
computer to view the ad, and also over every computer-to-computer 
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transmission the packets of data make to get from AOL’s webserver to the 
user’s computer. That means that, in theory, AOL, and its subscriber, and 
the proprietors of the University of Illinois computer and the MCI com-
puter that the data happen to travel through on that particular day are all 
copyright infringers, even though they may have no way of knowing that 
these anonymous electrons infringe Paramount’s proprietary rights.

They couldn’t mean that, right? But they did. And, as a practical and 
political matter, it turned out to be a brilliant legal argument. Copyright 
owners who want to ensure that they control—and can charge money 
for—any appearance of their works in any computer anywhere, argued 
that Congress gave them that right twenty years ago, and that all they 
were asking for now was some support for their efforts to enforce it. The 
argument succeeded—copyright owners were able to persuade Congress 
to pass the Digital Millennium Copyright Act, which encourages the use 
of technological protections to facilitate a pay-per-view, pay-per-use 
system using some sort of automatic debit payment before anyone can 
have access to anything.9 The ingeniousness of the argument depended in 
part on its corollary: if a copyright owner’s rights were infringed every 
time parts of a work passed through a computer, then the current users of 
the Internet (and of computers, fax machines, compact disc players, and 
quite possibly ordinary telephone service), and the folks who operated all 
the equipment they used, were lawbreakers and could be held liable for 
hundreds of thousands of dollars in damages each. That bogeyman con-
vinced many of the stakeholders to go along with a basic scheme predi-
cated on copyright owners’ right to continuing control of each attempt 
to see, read, hear, or use their works, in return for a specific exemption 
insulating each of them from liability.

Politically, then, the argument was understandable, even inspired. As a 
matter of policy, though, it carried horrific implications. Setting the basic 
compensable unit of copyright (which is also the basic infringing unit) 
at the ephemeral RAM copy in volatile memory sets it at a place that 
implicates the fundamental operation of computers on what is essentially 
an atomic level. It means that all appearances of works in computers—at 
home, on networks, at work, in the library—need to be effected in con-
formance with, and with attention to, copyright rules. That’s new. Until 
now, copyright has regulated multiplication and distribution of works, 
but it hasn’t regulated consumption. If you buy a book, or even borrow 
a book, you’re free to read it as many times as you like. You can loan it 
to somebody else. You can sell it or give it away or even rent it out. You 
can’t make copies of it, but you can use it and use it and use it again. 
But, if every time a work appears in the Random Access Memory of your 
computer, you are making an actionable copy, then we have for the first 
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time given copyright owners extensive control over the consumption of 
their works. Each time you opened Microsoft Word to edit a document, 
you would need Microsoft’s permission. Each time you used your com-
puter’s CD-ROM drive to listen to a CD you had purchased, you would 
need a license from the record company. Each time you viewed a Web 
page with a picture of Mickey Mouse, you would first need to secure 
permission from Disney.

By using so basic an atomic unit, we’re proposing to put copyright 
rules in place as the most basic “rules of the game” in cyberspace. If we 
adopt that model, it is unavoidable that the answers to a lot of questions 
that we’re used to thinking about as questions central to our informa-
tion policy, are going to be answers that derive, first, from the copyright 
view of the universe. I’m not talking only about questions like whether a 
person who writes something is entitled to get paid when another person 
reads it. The current digital copyright agenda seeks to supply copyright 
answers to a whole range of basic policy questions ranging from who is 
entitled to access, to what, and on whose terms, to whether citizens have 
any privacy interest whatsoever in personal data. These are the sorts of 
questions with which the American legal system has struggled for some 
years under the umbrella of information policy, but the digital copyright 
agenda supplies copyright answers to all of them. And because copyright 
lawyers talk to each other too much, we can’t even see how crazy that 
idea looks from the outside world.

Copyright law rules reflect a variety of characteristics that make them 
unsuitable for the basic infrastructure of our information policy. Let me 
start with a basic one: copyright rules are complicated and hard to under-
stand. There are a lot of reasons for that, but the most obvious one is that 
our copyright rules were hammered out by copyright lawyers to adjust 
the commercial relations among their clients. Sometimes the best solution 
to any particular dispute involves drawing some peculiarly counterintui-
tive lines. So long as the rules are being drawn by copyright lawyers for 
their clients (all of whom, by definition, have copyright lawyers), it doesn’t 
much matter that the only way to know what the rules say is to commit a  
two-hundred-some page statute to memory. That’s what copyright law-
yers are paid for. But once we try to make these rules apply to the everyday 
activities of every person on the planet, a set of rules that only lawyers—
and, indeed, only specialists—could be expected to be able to work with 
won’t do. And, in fact, it’s even worse than that, because a number of the 
rules that copyright lawyers take for granted are so very counterintuitive 
that people commonly refuse to believe that they could possibly be the rules.

A simple example here are the rules governing when bars, restau-
rants, and stores need a copyright license to play the radio or television 
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or recorded music where their patrons can hear it. The basic rules were 
settled years ago. Copyright owners have the exclusive right to author-
ize public performance of their works. Most small businesses playing 
recorded music and many businesses playing television or radio, there-
fore, needed to buy a performing license to do so. ASCAP,* BMI,† and 
SESAC—all music performing rights societies who represent composers— 
were delighted to sell performance licenses to any establishment that 
wished to play music. Licenses were cheap, a matter of a few hundred 
dollars per year. Nonetheless, because proprietors of small businesses 
found the well-settled rules incredible, dozens of them went to court to 
protect their supposed right to play music—every year—at a cost of hun-
dreds of thousands of dollars, because they couldn’t believe that these 
rules were really the rules. And they always lost. Even so, the next year 
there were another dozen small business owners who were determined 
to litigate, and they lost too.10 Members of the general public commonly 
find copyright rules implausible, and simply disbelieve them.

Now, the copyright answer to this difficulty, by which I mean the 
answer that copyright interests are suggesting that the world adopt, is to 
encourage the use of technological devices that make unauthorized copy-
ing or use impossible, and the enactment of stiff laws to penalize anyone 
for hacking around or disabling these devices. That way, people won’t 
have to know what the rules are because it will be impossible for most of 
them to break them. (This is like installing a device in every automobile 
that disables it from going any faster than fifty-five miles per hour. This 
used to be the speed limit, but nobody believed in it, nobody obeyed it, 
and now it’s history.) Which illustrates another basic problem: the infor-
mation policy solutions devised by copyright lawyers negotiating among 
themselves are inevitably copyright-centric. Copyright law has a narrow 
focus. It has never paid attention to a whole host of important interests 
that have traditionally informed our information policy, and copyright 
analysis turns out to have very little room in it to do so.

In addition to free speech concerns, information policy takes account 
of issues related to equity, competition, ensuring a diversity of view-
points, securing ready and affordable access to important sources of 
information, privacy—all issues that are at best tangential to copyright 
law and in some cases wholly alien.

Until recently, that problem was of more theoretical than real  
concern. So long as copyright governed the transactions among com-
mercial and institutional entities, but left most individuals alone, it was 
usually possible to strike a deal to do whatever it was you needed to do. 

*  American Society of Composers, Authors and Publishers (ASCAP).
†  Broadcast Music, Inc. (BMI).
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In addition, one or more of the designated copyright-affected industries 
might have interests that coincided, at least roughly, with those of indi-
vidual members of the public. Consumers, for example, have a limited 
home-recording-for-personal-use privilege that was secured for them by 
the litigation and legislative negotiation of the manufacturers of home 
recording equipment.11

But the threat and promise of the Internet has induced those of us who 
are copyright lawyers to an act of breathtaking hubris. We define a set of 
rules that we say ought to be the basic copyright rules of the road, and 
then we construe those rules to govern every single way that information 
coded in electrons can move from one computer to another. We didn’t 
ask whether these rules will be sufficiently sensitive to the core policies 
that have animated our information law for years and years; we just said, 
“Oh, it’s never been a problem before. . . .” But with a change that radi-
cal, there may not be any business or institutional interests that are likely 
to act as representatives of the public interest. Instead, what you see are 
Internet service providers, or telephone companies who say: “Well, gee, 
it’s okay with me if all my subscribers have a lot of exposure for reading 
legal content you don’t want them to read, so long as you write a provi-
sion into the law that ensures that I’m exempt.”12

If Congress were in the habit of looking hard at copyright proposals 
to see whether their substantive provisions were good policy, or would 
interact in good ways with other policies, one might have expected this 
exercise to come to an early end. People who aren’t copyright lawyers, 
after all, would look at copyright lawyers’ claims to control all digital 
uses of any copyrighted work and say, “There’s something wrong with 
this picture.” But, because the tradition in copyright legislation involves 
getting a bunch of copyright lawyers to sit at a bargaining table and talk 
with one another, a lot of important questions were never asked.

In 1998, copyright lobbyists persuaded Congress to enact a twenty- 
six-thousand-word, fifty-page coda to the copyright statute setting forth 
a new and convoluted series of rights and exceptions for digital copy-
right. Among other innovations, the new law for the first time purports 
to make it illegal for individual consumers to gain unauthorized access to 
copies of technologically protected works, even copies they own. There 
are a great many exceptions: for computer-security experts engaged in 
testing the security of a particular computer system, for example, or for 
law-enforcement officers investigating crimes, but they are cast in prose 
so crabbed and so encumbered with conditions as to be of little use to 
anyone who doesn’t have a copyright lawyer around to explain which 
hoops to jump through.

U.S. copyright law is based on a model devised for print media, and 
expanded with some difficulty to embrace a world that includes live, 
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filmed, and taped performances; broadcast media; and, most recently, 
digital media. The suitability of that model for new media is contro-
versial. As one might expect, to the extent that current legal rules make 
some parties “haves” and others “have-nots,” the haves are fans of the 
current model, while today’s have-nots suggest that some other model 
might be more appropriate for the future. Meanwhile, copyright law-
yers, who, after all, make their living interpreting and applying this long 
and complex body of counterintuitive, bewildering rules, insist that the 
current model is very close to the platonic ideal, and should under no 
circumstances be jettisoned in favor of some untried and untrue replace-
ment. They naturally prefer to make the copyright rules they know the 
rules that all of us need to operate under whenever we encounter copy-
righted works. Congress, for its part, is content to let them make the 
rules they want to.

That puts us in very real danger of adopting a set of rules for our 
information society that few of us can live with. Deferring to the copy-
right bar to write those rules will serve us badly, but persuading Congress 
to use another approach is, at best, unlikely to succeed. Since members 
of Congress are disinclined to ask the right questions without prodding 
from their constituents, it has become crucially important for the general 
public to appreciate the huge stake it has in what questions are asked and 
how these questions are answered.
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A person familiar with the negotiations being conducted during the 105th 
Congress over the issue of Internet service provider liability for copyright 
infringement described a proposal made by a Senate staffer to give individual 
subscribers a limited privilege to browse the Internet at home. The proposal, 
he said, received an unenthusiastic reception from both content owners and 
the Internet service providers. The providers insisted that a privilege for their 
subscribers was unnecessary, so long as liability could not be imposed on the 
service providers for subscribers’ infringement. The compromise that emerged 
from the negotiations gave service providers an exemption from liability for 
their subscribers’ posts so long as they cooperated with aggrieved content 
owners by promptly removing or blocking access to material subject to a 
copyright owner’s complaint, and by identifying offending subscribers when 
served with appropriate papers. That compromise was embodied in the Digital 
Millennium Copyright Act, enacted in 1998. Digital Millennium Copyright 
Act, Public L. 105-304, 112 Stat. 2860 (1998) (codified at 17 U.S.C. § 512).
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CHAPTER THREE

Copyright and Compromise

If history bores you, you should skip this chapter. My purpose here is to 
present a very abbreviated history of United States copyright lawmaking 
in the twentieth century.1 The story shows the evolution of our copyright 
legislative process, and demonstrates why it tends to produce perverse 
statutes. It also makes clear how daunting a task it would be to attempt 
to reform it.

This is a story about private parties, vested interests, and the inexorable 
pace of technological change. Throughout this century, members of 
Congress have introduced innumerable copyright bills, held hearings on 
many, reported some, and enacted few. Congress last enacted a general 
overhaul of the copyright law a quarter-century ago, in 1976. Since then, 
Congress has been inundated with proposals to revise copyright law in 
light of new technology.

The pressures put by new technology on the current copyright statute 
have sparked disputes over whether the current copyright statute can 
adjust to the climate of rapid technological change. When such disputes 
arise, interested parties on all sides tend to raise familiar arguments. One 
camp, typically, claims that current technology differs profoundly from 
prior developments and calls into question the assumptions on which our 
copyright laws are based. Another camp insists that copyright law has 
always faced the problem of technological change and accommodated it 
with remarkable success. The current challenge, the argument continues, 
is not qualitatively different from previous challenges. The copyright 
statute is equal to the task, and needs no major change. (The argument is 
more a rhetorical device than an article of faith, so it is not unusual to see 
the proponents of one side taking the opposite view depending on what 
proposal is on the table.2)

Although the dispute is commonly framed in terms of the historical 
elasticity of the copyright law, the law’s ability to stretch itself around 
new technology has been less than inspiring. Any given copyright law 
will be more hospitable to some sorts of technological change than to 
others. Interests who find themselves, usually more by reason of accident 
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than design, in a favorable legal position will naturally resist proposals 
to tinker with it. Revising the law to make room for new developments, 
then, has often been a difficult feat to pull off. The legislative process that 
Congress has come to rely on for copyright revision has exacerbated the 
problem.

A century ago, Congress confronted the dilemma of updating and 
simplifying a body of law that seemed too complicated and arcane for 
legislative revision. To solve that problem, Congress and the Copyright 
Office settled on a scheme for statutory drafting that featured meetings 
and negotiations among representatives of industries with interests in 
copyright. That scheme dominated copyright revision during the leg-
islative process that led to the enactment of the 1909 Copyright Act.3 
Congress and the Copyright Office continued to rely on meetings and 
negotiations among interested parties for subsequent efforts at copyright 
revision. The efforts during the 1920s and 1930s to amend the copyright 
law to permit adherence to the Berne Convention for the Protection of 
Literary and Artistic Works, an international treaty mandating automatic 
copyright protection without any requirements for copyright notice or 
registration, rested upon interindustry negotiations and collapsed when 
those negotiations collapsed. The twenty-one-year effort that culmi-
nated in the enactment of the 1976 Copyright Act again depended upon 
officially sponsored meetings among those with vested interests in copy-
right. The copyright amendments that finally enabled the United States 
to join the Berne Convention in 1989 involved a similar process. The 
1992 Audio Home Recording Act resulted from a protracted, multiparty 
negotiation among composers; music publishers; record companies; per-
formers; and the manufacturers of tapes, tape recorders, and other home 
electronic equipment.4 The efforts to write copyright amendments that 
make specific provision for digital media relied heavily on interindus-
try negotiations and stalled whenever those negotiations stalled. Indeed, 
the informal understanding among copyright scholars and practition-
ers is that copyright revision is, as a practical matter, impossible except 
through such a process.

The process Congress has relied on for copyright revision, however, 
has shaped the law in disturbing ways. The interindustry negotiations 
that resulted in the 1909 Copyright Act sought to revise a body of law 
based on an old model in order to enable it to embrace a variety of new 
media. Industries for whom the old law worked well sought to retain 
their advantages; industries that found the old law inadequate sought 
profound changes in the way the copyright statute treated them. Affected 
interests compromised their disputes by treating different industries in 
disparate ways. The draft bill that emerged from the conferences among 
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industry representatives defined particular copyright rights with refer-
ence to the type of work in which copyright was claimed, and the statute 
enacted in 1909 retained the draft bill’s essential strategy. Authors of 
particular classes of works were granted specific, enumerated rights; 
rights differed among the classes of copyrightable works. Thus, the 1909 
act gave the proprietor of the copyright in a dramatic work the exclusive 
right to present the work publicly, the proprietor of the copyright in a 
lecture the exclusive right to deliver the work in public for profit, the pro-
prietor of the copyright in a musical composition the exclusive right to 
perform the work publicly for profit except on coin-operated machines, 
and the proprietor of the copyright in a book no performance or delivery 
right whatsoever.

The drafters of the 1976 statute, still in effect today, pursued similar 
goals to different conclusions. Congress and the Copyright Office again 
depended on negotiations among representatives of an assortment of 
interests affected by copyright to draft a copyright bill. During twenty-
one years of interindustry squabbling, the private parties to the ongoing 
negotiations settled on a strategy for the future that all of them could 
support. Copyright owners were to be granted broad, expansive rights, 
including future as well as currently feasible uses of copyrighted works. 
Each of the copyright users represented in the negotiations, meanwhile, 
received the benefit of a privilege or exemption specifically tailored to its 
requirements, but very narrowly defined. The 1976 act solved the prob-
lem of accommodating future technology by reserving to the copyright 
owner control over uses of copyrighted works made possible by that 
technology. Broad, expansive rights were balanced by narrow, stingy 
exceptions.

The process leading to the 1998 enactment of the Digital Millennium 
Copyright Act extended the familiar multilateral, interindustry negotia-
tion to the point of self-parody. Copyright owners secured new rights 
defined in language designed to prevent the discovery of loopholes, and 
granted a diverse roster of powerful players narrow, detailed, and incom-
prehensibly drawn exceptions.

A comparison of the immediate futures of these laws reveals that they 
failed the future in similar ways. Narrow provisions became inapplicable 
or irrelevant as technology developed, while those interests absent from 
the meetings of industry representatives encountered significant legal bar-
riers to their activities. The inflexibility of specific provisions distorted 
the balance that the statute’s drafters envisioned when it was enacted, 
and interested groups came running to Congress to plead for quick fixes. 
Broad rights and broad exceptions consistently swallowed up their specific 
counterparts.
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An exploration of how the process of drafting copyright statutes 
through negotiations among industry representatives became entrenched, 
and what that process has cost us in our efforts to deal rationally with 
technology, demonstrates how little has changed in the past century. The 
new technologies have grown more complex, and the number of affected 
interests has multiplied, but the essence of the disputes and the rhetoric 
in which they are cast are much the same.

1900–1909: The First Conferences

Until the copyright revision that culminated in the 1909 Act, the legislative 
process accompanying copyright enactments differed little from the process 
yielding most statutes: interested parties sent petitions to Congress. The 
majority of bills were drafted by representatives of affected interests, who 
then requested members of Congress to introduce the bills, wrote petitions 
to Congress in their support, and testified in their favor during hearings 
of the House and Senate Patent Committees, which had jurisdiction over 
patent, trademark, and copyright bills. By 1900, the body of copyright 
law was a pastiche of inconsistent amendments grafted on a basic 
structure that conflated (and sometimes confused) copyrights, patents, 
and trademarks. Efforts toward general statutory revision foundered as a 
“result of difficulties in obtaining a quorum of the Patents Committee to 
give attention to this subject.”5

Beginning in 1901, Thorvald Solberg, the recently appointed first 
Register of Copyrights,6 pleaded repeatedly with Congress to appoint a 
special commission to revise the copyright law. Members of the Senate 
Patent Committee, however, were hostile to the idea of a commission. 
The Librarian of Congress, Herbert Putnam, suggested that Congress 
instead pass a resolution authorizing the Library of Congress to convene 
a conference of experts and interested parties to consider a codification 
of the copyright laws. The members of the Senate Patent Committee 
concluded that it would be improper for Congress to authorize such a 
conference, but suggested that they would be delighted if the Librarian 
were to call an unauthorized conference on his own motion.

The Librarian of Congress followed the Patent Committee’s suggestion 
and, in 1905, invited representatives of authors, dramatists, painters, 
sculptors, architects, composers, photographers, publishers of various 
sorts of works, libraries, and printers’ unions to a series of meetings in 
New York City. The invitees represented the beneficiaries of the rights 
granted by existing copyright statutes. The Librarian did not invite 
representatives from the newer interests that had not yet received statutory 
recognition; the motion picture industry, the piano roll industry, and the 



Digital Copyright 27

“talking machine” (phonograph) industry received no invitations. No 
invitee commented on their absence.

A year later, a bill emerged from the conferences. Congress held 
joint House-Senate committee hearings. It quickly became clear that the 
doubts of Senate Committee members about the propriety of a confer-
ence of private interests had been well-founded. Witnesses who had not 
been invited to the conferences found the whole procedure scandalous. 
Indeed, some went so far as to suggest that Congress was being hood-
winked by a monopolistic conspiracy. The Librarian of Congress became 
increasingly defensive.

The copyright bill produced by the conferences conferred significant 
advantages upon composers and music publishers, who had participated, 
at the expense of the piano roll and talking machine industries, which 
had not. Case law of the period held that the manufacture of piano rolls 
did not infringe the copyright in the underlying musical composition. The 
bill, however, gave copyright owners the exclusive right to make or sell 
any mechanical device that reproduced the work in sounds, thus mak-
ing the unlicensed manufacture of piano rolls and phonograph records 
illegal. The opposition from piano roll and talking machine companies 
to the bill derived significant weight from their complaints about the 
process, and dominated the 1906 hearings. At the request of the House 
and Senate committees, the bill’s original authors drafted a substitute bill 
limiting the mechanical reproduction provisions that the piano roll and 
talking machine interests opposed. Nonetheless, a majority of the House 
Committee voted to delete the mechanical reproduction subsection com-
pletely. A minority of the House Committee filed a dissenting report 
supporting a third version of the disputed subsection. The majority of 
the Senate Committee reported favorably on a bill incorporating yet a 
fourth version, while the Senate minority report supported the House 
Committee majority’s position.

None of the bills reached a vote, and, in the following year (1908), 
a proponent of each of the four camps introduced a bill reflecting its 
position. At the joint hearings held on the four bills, testimony was as 
divisive as it had been two years earlier. At the end of the hearings, a rep-
resentative of popular songwriters suggested that the songwriters might 
sit down with the piano roll and talking machine manufacturers and the 
music publishers’ association in order to agree on a compromise solu-
tion. Representative Frank Currier (R-N.H.), the chairman of the House 
Committee, urged the parties to adopt such a plan, and a spokesman for 
the piano roll industry disclosed that he had, in fact, begun to explore 
negotiations with his opponents earlier in the day. Representative Currier 
assured the witnesses that, if they could reach agreement, the bill would 
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pass. The Senate Committee chairman echoed his enthusiasm for the plan 
and adjourned the hearings.

The copyright bill introduced in February of 1909 included a solution 
that embodied the agreement of the affected parties. The relevant 
provision differed from prior proposals; it established a compulsory 
license for mechanical reproductions of music and entirely exempted the 
performance of musical compositions on coin-operated devices. The bill 
also incorporated a side agreement or two that the private parties had 
reached along the way.7 It was enacted within the month.

1910–1912: The Conferences Reprised

At the same time the committees were struggling with the revision bill, 
the Kalem Company hired a writer to read General Lew Wallace’s Ben 
Hur, and write a scenario for a motion picture, which it then produced 
(complete with chariot race). Kalem advertised the picture as “Positively 
the Most Superb Moving Picture Spectacle ever Produced in America 
in Sixteen Magnificent Scenes.” Kalem had not, of course, bothered to 
secure a license from Wallace or his publisher. The motion picture indus-
try had been operating without concern for the copyright laws. A few 
motion pictures had been registered for copyright as “photographs,” but 
the industry was paying no more attention to the copyrights in works 
it used for its raw material than had the piano roll and talking machine 
industries before it. The copyright in Ben Hur belonged to Harper 
Brothers Publishers, and Harper Brothers slapped the Kalem Company 
with a copyright infringement suit. In 1911, the United States Supreme 
Court held that the exhibition of the movie infringed the copyright in the 
novel.8 The Kalem Company settled the suit for $25,000. The motion 
picture industry woke up and got in touch with its congressmen.

Motion pictures had barely been mentioned in the hearings on the 
1909 act; the motion picture industry had not been invited to the original 
conferences, and had not bothered to attend the congressional hearings. 
After Kalem Co. v. Harper Brothers, however, the motion picture indus-
try faced the prospect of liability under a statute that had been drafted 
without its interests in mind. It prepared a bill to amend the copyright 
statute to limit the motion picture industry’s exposure in copyright 
infringement actions and asked Rep. Edward Townsend (D-N.J.)9 to 
introduce the bill in Congress.10

Townsend introduced the movie industry bill in January of 1912; the 
House Patent Committee scheduled it for hearings that same month. The 
committee made no initial effort to notify interested parties of the pend-
ing bill. A representative of the live-theater industry, however, learned of 
the hearings and showed up at them without invitation. The hearings that  
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followed threatened to become a replay of the talking machine dis-
pute. Most of the witnesses who testified before the committee were the 
same people who testified in 1906 and 1908. Although some of them 
represented different interests this time around, their arguments and coun-
terarguments had a familiar ring. As was the case in the earlier hearings, 
opponents of the legislation testified that its supporters were conspirators 
in thrall to a dastardly trust.

To head off a full-scale reenactment, Rep. Joshua Alexander (D-Mo.) 
suggested that the parties negotiate privately to reach a compromise 
solution, and twice asked the committee to adjourn its hearings to 
permit the private negotiations to continue. The parties reached an 
agreement in March of 1912 and turned their draft of a bill over to 
Representative Townsend for introduction. The agreement resolved the 
theater industry’s objections to the bill, but disadvantaged authors of 
nondramatic works, who had not been involved in the controversy. The 
Copyright Office questioned the wisdom of aspects of the compromise, 
but the committee reported the bill with only minor changes. Enactment 
followed swiftly.

1914–1940: New Players Join the Game

The lesson an industry observer might have expected to learn from the 
preceding saga of copyright legislation was that interested parties were 
well advised to work out their differences before involving Congress. 
And, indeed, that was precisely what affected industries attempted to do 
with all subsequent efforts at copyright revision. Seeking interindustry 
consensus, however, became significantly more complicated in the years 
that followed.

Shortly after the enactment of the Townsend amendment in 1912, 
the structure of industries affected by copyright changed dramatically. 
In 1914, representatives of music publishers and composers formed the 
American Society of Composers, Authors, and Publishers (ASCAP) to 
enforce its members’ nominal rights to perform their musical composi-
tions publicly for profit. ASCAP began a campaign to pool its members’ 
copyrights and then use collective action to force businesses to purchase 
performance licenses. On November 2, 1920, the first commercial radio 
broadcasting station opened with a broadcast of the Warren G. Harding 
election returns. Radio receiving set manufacturers pioneered radio 
broadcasting as a promotional device; other concerns soon recognized 
the potential of radio advertising. Within a few years, there were radio 
stations throughout the nation. During the 1920s, the motion picture 
industry grew more powerful. U.S. companies produced “talkies” and 
began exporting their movies to Europe.



30 Copyright and Compromise

Despite the enactment of the Townsend amendment, motion picture 
producers grew increasingly uncomfortable with the formalities of a copy-
right statute written without attention to their needs. Representatives 
of the motion picture industry met with writers’ representatives in New 
York and agreed to convene private copyright conferences, along the 
model of those that produced the 1909 act, to work out a consensus on 
copyright revision. Representatives of writers, book and periodical pub-
lishers, printers, labor unions, librarians, and motion picture producers 
met in conferences over a number of years and hammered out the details 
of a copyright revision bill. Motion picture counsel completed a draft 
of the bill, and Rep. Frederick William Dallinger (R-Mass.) introduced 
it in 1924. Participants in the conferences, however, had not sought the 
advice of broadcasters or the talking machine industry and had sought, 
but not received, the advice of composers and music publishers. Nor had 
the representatives of motion picture producers consulted the theater 
owners who exhibited their films. When the supporters of the Dallinger 
bill arrived in front of the House Patent Committee, they discovered that 
the industries they failed to invite to their conferences were pursuing their 
own agenda.

Both motion picture theaters and radio stations used popular music in 
their programs. Apparently, theater and station owners gave copyright 
infringement little thought until ASCAP showed up on their doorsteps 
demanding royalties. When ASCAP went to court and got injunctions, 
radio stations and motion picture theater owners went to Congress to 
seek ASCAP’s abolition. Members of Congress introduced various bills to 
restrict ASCAP’s activities, to exempt radio stations and theater owners 
from liability for infringement, or to narrow the right to perform musical 
compositions publicly for profit. The Patent Committee scheduled 
hearings on pending legislation, and the two legislative agendas collided 
in the House Committee hearing room.11

In hearings before the House Patent Committee, numerous witnesses 
testified that the copyright law was inadequate and needed revision. They 
disagreed sharply, however, on the form that revision should take. Most 
of the witnesses endorsed one of a half-dozen bills pending before the 
committee and testified solemnly that adoption of any of the other bills 
would bring the progress of science and the useful arts to a screeching halt. 
Reps. Sol Bloom (D-N.Y.) and Fritz Lanham (D-Tex.) expressed their 
frustration with the testimony, and Bloom inquired whether any solu-
tion to the various disputes would be feasible. An author of the Dallinger 
bill suggested that the lawyers for the interests affected by copyright 
have another try at the conference approach over the summer. House 
Committee members endorsed the suggestion, with the proviso that the 
list of invitees be broader than before. Rep. Randolph Perkins (R-N.J.)  
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pointedly suggested the importance of including broadcasters, while 
Representative Bloom proposed that members of the House Committee 
also attend. After some bickering among witnesses about starting points 
for discussion, Perkins persuaded them to give the idea of further confer-
ences serious consideration. Bloom successfully moved the appointment 
of a subcommittee to oversee the effort.

The committee appointed Sol Bloom to head a five-person subcom-
mittee. The meetings began the following April (1925) and continued 
for nearly a year. The list of invitees was initially expansive. In an early 
meeting, however, representatives of ASCAP had a rancorous exchange 
with representatives of the National Association of Broadcasters, and the 
broadcasters withdrew in a huff.12

After numerous meetings, representatives of almost all of the partici-
pating industries agreed on the text of a bill. The centerpiece of the bill 
would have enabled the United States to adhere to the Berne Convention. 
The language and structure of the bill reflected its compromise nature. 
Individual clauses had been created through several series of bilateral nego-
tiations and fit together awkwardly. It also lacked any accommodation 
for the absent broadcasters’ concerns. Nonetheless, the bill, introduced 
by Rep. Albert Vestal (R-Ind.) as the Vestal bill in the 69th Congress, 
had a long list of endorsements. The broadcasting industry, of course, 
opposed the bill bitterly and allied with the talking machine industry and 
the theater owners to block it. Simultaneously, they pursued legislation to 
permit businesses to perform or broadcast music without a license.

The Vestal bill languished in Congress for several years, accumulat-
ing opposition from libraries, periodical publishers, academics, and a 
splinter group of theatrical producers, as well as broadcasters, motion 
picture producers, and the talking machine industry. In 1930, support-
ers of the Vestal bill intensified their efforts toward enactment. During 
the 71st Congress, the House Patent Committee held further hearings 
on the Vestal bill. Authors’ representatives met with representatives of 
organizations opposed to the bill throughout the night during the hear-
ings and reached further compromises on disputed provisions. Witnesses 
thus explained to the House Committee that they had opposed the bill 
during the previous day’s testimony, but were now willing to endorse it. 
Members of the committee urged that further negotiations proceed with 
dispatch. Representative Lanham suggested that one dispute be settled 
on the spot, in the hearing room and during the testimony.13 As a result 
of the hasty negotiations, the House Committee reported the Vestal bill 
favorably, observing that “practically all of the industries and all the 
authors have united in support of this revision.”

“Practically all the industries,” of course, was not quite the same as 
all of the industries. Industries that had gotten little satisfaction from 
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the conferences persuaded members of Congress to press their propos-
als on the floor of the House. The House of Representatives voted in 
favor of the Vestal bill only after adopting floor amendments restricting 
ASCAP’s activities and permitting anyone to play phonograph records or 
radio broadcasts in public so long as the performances were nonprofit. 
The amendments, however, failed to mollify the bill’s opponents. When 
the House referred the bill to the Senate, representatives of broadcast-
ers, radio and phonograph manufacturers, and motion picture theater 
owners demanded that the Senate hold hearings to receive testimony in 
opposition to the bill. After listening to the testimony, the committee 
settled on a series of amendments and reported a by now complex, and 
internally inconsistent, Vestal bill to the Senate floor, where it got caught 
in a filibuster on another matter.

In the following Congress, the House Committee started over. The 
new committee chairman, Democrat William Sirovich of New York City, 
had been both a physician and a playwright before becoming a politician, 
and believed he could cut through the obstacles preventing copyright 
revision. Sirovich scheduled extended hearings and met privately with 
industry representatives. He then introduced a bill that embodied his 
notion of a fair compromise. In the face of opposition from the motion 
picture theater owners, map publishers, and broadcasters, he revised the 
bill to incorporate their suggestions. Motion picture producers and dis-
tributors and ASCAP denounced the changes. Chairman Sirovich rushed 
the bill to the House floor under a special rule, but the opposition of 
other members of the House Patent Committee killed the bill before it 
could be put to a vote.

Meanwhile, private negotiations began to collapse in the face of the 
Depression economy. Organizations that made concessions in the spirit 
of compromise in 1926, 1928, or 1930 were no longer satisfied with their 
bargains. At the suggestion of a representative of organized labor, the 
Senate Committee on Foreign Relations asked the State Department to 
organize an informal committee of State Department, Copyright Office, 
and Commerce Department representatives to oversee further private 
negotiations. The interdepartmental committee held a series of confer-
ences with representatives of affected interests. They drafted a bill that 
proved to be acceptable to broadcasters and to the other interests that 
had opposed the Vestal bill. Writers, composers, publishers, motion pic-
ture producers, and organized labor, however, found the bill completely 
unacceptable and promptly got off the bandwagon. Strong support from 
the administration enabled the bill to pass the Senate, but strong opposi-
tion from interested parties caused it to perish in the House.

With copyright revision stalled in Congress, a private foundation 
attempted to restart it. In 1939, the National Committee on International 
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Intellectual Cooperation called its own copyright conferences. After 
sixteen months of meetings, it was unable to arrive at a bill that everyone 
would support. The committee drafted a bill nonetheless. The bill went 
nowhere. After twenty years of private negotiations, the Second World 
War intervened, and efforts to revise the copyright statute died.

Shortchanging the Future

Throughout the various conferences held between 1905 and 1940, inter-
ests that were absent from the bargaining table were shortchanged in the 
compromises that emerged. The Librarian of Congress’s conferences in 
1905 and 1906 excluded the piano roll and talking machine interests; 
the bill that emerged disadvantaged them. The motion picture indus-
try attended none of the negotiations that resulted in the 1909 act and 
found the statute a significant hindrance. The 1912 negotiations between 
motion picture and theater industries to frame the Townsend amendment 
yielded a compromise that handicapped authors and publishers of non-
dramatic works, who did not participate. The conferences in the 1920s 
that led to the Dallinger bill included no representatives of the broadcast-
ing industry; the Dallinger bill gave publishers and composers rights at 
the broadcasters’ expense. The broadcasters walked out of the confer-
ences that produced the Vestal bill; the Vestal bill addressed none of the 
broadcasters’ concerns.

At first glance, this observation seems intuitively obvious. Parties who 
are negotiating would seem to have no incentive to safeguard the interests 
of their absent competitors. On further consideration, however, the per-
sistent shortchanging of absent interests seems more startling. The battles 
that preceded the enactment of the 1909 act should have demonstrated 
to the participants that interests excluded from negotiations could effec-
tively block legislation. Many of the participants in the later conferences 
had been privy to the 1906 and 1908 hearings. Even had the threat been 
dismissed or forgotten, the controversy that surrounded the Dallinger 
bill should surely have persuaded conference participants to make some 
accommodation for absent parties in connection with the Vestal bill. Yet, 
the compromises that were made emerged only after face-to-face bar-
gaining, either within the conferences or at the last minute in response to 
congressional pressure.

The parties had an interest in drafting legislation that Congress would 
enact. That interest should have persuaded them to incorporate language 
that absent groups would find acceptable. The pressures of the nego-
tiation process, however, made it difficult to accommodate groups who 
were not participating in the bargaining. The division of rights among 
competing interests became increasingly complex and interdependent. 
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The compromises that emerged from the conference approach were 
rarely merely bilateral. Authors conditioned concessions to motion pic-
ture producers on their receipt of concessions from organized labor who 
in turn demanded something from publishers. In the ensuing complex 
web of interrelated concessions, the hypothetical demands of absent 
parties got lost.

The understandable tendency of stakeholders to view representatives 
of the upstart future as poachers on previously settled territory also 
influenced the course of negotiations. Composers, sheet music publish-
ers, and musicians divided up the world in a satisfactory manner before 
the producers of piano rolls and talking machines entered their markets. 
Novelists, dramatists, photographers, book publishers, and theatrical 
producers had comfortable niches before motion picture theaters came 
on the scene. Excluding newcomers from the benefits conferred by copy-
right legislation may have seemed like a necessary corollary to protecting 
one’s turf.

Indeed, the interests that had not yet come into being when the nego-
tiations took place were the quintessential excluded parties. They posed a 
potential competitive threat to all current stakeholders yet they couldn’t 
lobby against legislation. As one might expect, then, they were the par-
ties most likely to find that the negotiated compromises operated to their 
disadvantage. The industries that chafed most under the provisions of the 
1909 act, for example, were the motion picture and broadcast industries: 
the former barely begun and the latter not yet imagined at the time the 
Librarian of Congress called his conference in 1905.

The motion picture and broadcast industries found the 1909 act par-
ticularly inhospitable because it required emergent industries to adapt 
themselves to ill-fitting molds. The drafters of the 1909 act had crafted 
the language to settle particular, specific interindustry disputes.14 The 
extent to which the 1909 act’s category-specific language encompassed 
new technology was difficult to predict. Although the specificity of terms 
initially provided security to the affected industries, the growth of new 
forms and methods made the language seem increasingly ambiguous. The 
development of the mimeograph machine, which allowed the produc-
tion of many copies of text using a wax stencil rather that metal type, 
for example, created doubts about the reach of a provision requiring all 
books to “be printed from type set within the limits of the United States, 
either by hand or by the aid of any kind of type-setting machine, or from 
plates made within the limits of the United States from type set therein.”15 
When the word roll, a piano roll with lyrics printed alongside the perfo-
rations that produced the music, superseded the simple piano roll, it was 
unclear whether the compulsory license for mechanical reproductions of 
music permitted the addition of printed lyrics.
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The statutory language posed more radical problems for the new 
media. The infant industries found the 1909 act ambiguous and its appli-
cation to their activities uncertain until the courts issued an authoritative 
ruling. Courts, in turn, struggled to apply the 1909 act’s language to facts 
that its drafters never envisioned. As case law developed, the application 
of copyright law to new technology depended more on linguistic fortuity 
than anything else.

Determining the scope of copyright protection for motion pictures, for 
example, required courts to decide such questions as whether the exhibi-
tion of a motion picture constituted “publication” within the meaning 
of the 1909 act. Was a motion picture, specifically enumerated in sub-
sections (l) and (m) of section 5, also a “dramatic or dramatico-musical 
composition” as specified in subsection 5(d), or, if not, could it still be 
deemed a “drama” for the purposes of subsection 1(d)? If so, was exhib-
iting the film a “performance”? Should projecting the frames of a motion 
picture be characterized as making a “copy” of the motion picture or as 
“dramatizing” it? Radio broadcasting posed similar problems. Was the 
broadcast of music to receiving sets in individuals’ homes a public per-
formance? Was broadcasting at no charge to listeners a performance for 
profit? Was it a public performance for profit to install a radio receiving 
set and loudspeakers in hotel guest rooms?16

1950–1961: Returning to Conference

By the end of the Second World War, industries had been operating 
within the confines of the 1909 act for a third of a century. Everybody 
criticized the law as outmoded; it had, after all, been drawn to accom-
modate the requirements of particular media before the advent of radio, 
jukeboxes, sound motion pictures, Muzak®, and television. The affected 
industries accommodated the arcane law through combinations of trade 
practice, collectively bargained form contracts, and practical contortions. 
Where the copyright statute failed to accommodate the realities faced 
by affected industries, the industries devised expedients, exploited loop-
holes, and negotiated agreements that superseded statutory provisions. 
The broadcast industry formed its own performing rights society to 
compete with ASCAP. The recording industry developed a form license 
that incorporated the basic concept of a compulsory license for mechani-
cal reproduction, but at more favorable terms, and used it instead of 
the license conferred by the statute. The motion picture industry estab-
lished an ASCAP-like operation to deal with unauthorized exhibition 
of films. An enterprising group of talking machine manufacturers used 
the copyright exemption for the performance of musical compositions 
on coin-operated devices to launch the jukebox industry, and marketed 
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jukeboxes to establishments that wished to play music but not to pay roy-
alties. Each accommodation, however, was soon perceived as an entitlement 
and became one more obstacle to agreement.17

The subject matter of copyright remained frozen in the form it had 
taken in 1912. More recently developed works were copyrightable only to 
the extent they could be analogized to the statutory list of works subject 
to copyright, and received rights whose scope was limited by the cate-
gory in which they best fit. Decorative lamp bases and children’s toys, 
for example, could be registered as “works of art” or “reproductions of 
a work of art.” Motion pictures and television programs recorded on film 
could be copyrighted as unpublished motion picture photoplays. Live or 
videotaped television programs, radio programs, and phonograph records 
were deemed uncopyrightable. The copyright businesses had developed 
a practice of dividing up copyright rights and administering them sepa-
rately. Composers of musical works, for example, controlled their rights 
to perform music publicly for profit, and licensed those rights through 
ASCAP. The rights to reproduce the music in sheet music, phonograph 
records, or motion pictures, however, was controlled by music publishing 
companies, who were the copyright owners of record. The copyright law 
allowed for none of this: it treated copyright as a single, unitary right that 
could be owned by only one person at any given time.18 New technological 
uses waited in the wings. Cable television, xerographic photocopying, and 
digital computers were all invented in the 1940s.19 It was difficult to figure 
out what provisions of the copyright law would apply to the new technolo-
gies and what effects the technologies would have on the copyright law.

To revive the process of comprehensive copyright revision, Congress 
returned to a suggestion that it had rejected summarily fifty years before. 
In 1956, it appropriated funds for the appointment of a special committee 
of copyright experts.20 The Register of Copyrights, Arthur Fisher, initially 
conceived a three-year revision process that would depart significantly 
from the familiar conferences. Fisher envisioned a committee of copyright 
experts acting in a purely advisory capacity, while the Copyright Office’s 
research division performed comprehensive studies of prior revision 
efforts, copyright laws of other nations, and each of the major substan-
tive issues involved in copyright revision. The committee’s job would be 
to offer comments and suggestions, but not to make policy. Fisher hoped to 
keep the policy-making process insulated within the Copyright Office to 
avoid the partisan wrangling that infected prior legislation.

The Librarian of Congress appointed a panel of twenty-nine copy-
right experts, the majority of whom were lawyers active in the American 
Bar Association. The panelists’ ideas about their appropriate role dif-
fered from the Register’s, and they soon began requesting that they 
convene in a forum that would permit the thrashing out of policy.  
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The Copyright Office acceded to requests to convene meetings of the 
panelists for substantive discussions but insisted upon its prerogative to 
formulate recommendations for legislation without further consultation.

The American Bar Association established a shadow committee, 
including many of the panelists in its membership. The committee 
embarked on an effort to formulate substantive proposals at the same 
time as it monitored the Copyright Office’s revision efforts. While the 
Copyright Office struggled to digest the studies and the panelists’ sugges-
tions and to write a report in relative seclusion, the panelists themselves 
were meeting with interested parties in ad hoc groups and symposia to 
articulate substantive consensus.

In 1960, shortly before the Copyright Office completed the Register’s 
Report to Congress, outlining recommendations for a revision bill, 
Register Fisher died. His successor, Register Abraham Kaminstein, 
abruptly shifted gears. While Fisher appeared to have viewed the his-
tory of interindustry compromise as a weakness of prior revision efforts, 
Kaminstein seemed to read the record differently. He argued that such 
compromise was the keystone of achieving copyright revision and that 
the goal of enacting a modern copyright statute was worth herculean 
efforts to encourage compromise among interested parties.

Register Kaminstein began working toward conciliation and narrowly 
averted a crisis that threatened to derail the revision program. The sub-
stance of the Register’s Report had been poorly received by the Bar, a 
number of whose members insisted that they would prefer the current 
outmoded statute to one following the Register’s recommendations. 
Kaminstein announced that the Copyright Office was willing to aban-
don unpopular proposals. He expanded the membership of the panel of 
experts and arranged meetings with interested parties to encourage them 
to compromise with one another. The result was, in essence, a return to 
the conference process. Six years of study had produced the Register’s 
Report. Another five years of conferences produced a bill that reflected 
the consensus of the conference participants and bore little resemblance 
to the Register’s recommendations. It took an additional eleven years in 
Congress for the interested parties to compromise on extraneous issues 
and late-breaking problems. When the parties finally compromised 
on nearly every provision in the bill, Congress would enact the 1976 
Copyright Act.21

Private Parties and Vested Interests

The stormy history of past revision efforts led the Copyright Office to 
conclude that the only copyright bill that would pass was one built on a 
network of negotiated compromises. The Copyright Office concentrated 
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much of its energy on identifying affected interests and including their 
representatives in the negotiations. But, of course, it wasn’t possible to 
invite every affected interest. Some interests lacked organization and had 
no identifiable representatives. In the 1905 conferences, the Library of 
Congress had tried unsuccessfully to recruit representatives of compos-
ers to participate. Music publishers purported to speak for composers 
and were the only representatives available. In the conferences convened 
in the 1960s, painters and sculptors did not attend and the Copyright 
Office’s efforts to seek them out proved unsuccessful. Choreographers, 
theatrical directors, and computer programmers sent no representatives 
because they had no representatives to send. Other interests that would 
have profound effect on copyright did not yet exist at the time of the 
conferences. Just as there had been no commercial broadcasters to invite 
to the conferences in 1905, there were no videocassette manufacturers, 
direct satellite broadcasters, digital audio technicians, personal computer 
users, motion picture colorizers, online database subscribers, or Internet 
service providers to invite in 1960.

Nor could the rest of us be there. The amorphous “public” comprises 
members whose relation to copyright and copyrighted works varies with 
the circumstances. Many of us are consumers of copyrighted songs and 
also consumers of parodies of copyrighted songs, watchers of broadcast 
television and subscribers to cable television, patrons of motion picture 
theaters and owners of videotape recorders, purchasers and borrowers 
and tapers of copyrighted sound recordings. Although a few organiza-
tions showed up at the conferences purporting to represent the “public” 
with respect to narrow issues, the citizenry’s interest in copyright and 
copyrighted works was too varied and complex to be amenable to interest-
group championship. Moreover, the public’s interests were not somehow 
approximated by the push and shove among opposing industry repre-
sentatives. To say that the affected industries represented diverse and 
opposing interests is not to say that all relevant interests were represented.

The conference participants began as the members of the Library of 
Congress’s panel of experts and were all established members of the 
copyright bar. Other representatives joined the conferences as particu-
lar conflicts arose. Register Kaminstein invited representatives of current 
beneficiaries of the statute to participate in discussions of cutbacks in 
their statutory benefits. Lawyers on the panel solicited participation from 
their other clients. As with the conferences on earlier legislation, however, 
participants were almost exclusively those who already had a sizable eco-
nomic investment in copyright matters under current law. Although these 
participants undoubtedly interacted with copyrighted works outside of 
their professional capacity, they failed to bring that perspective to bear 
on the conference negotiations.
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Perhaps the most patent example of the partisan perspective that 
dominated the negotiations is illustrated in the treatment of the issue of 
private use, an issue that became increasingly vexing in the years after 
the 1976 act took effect. Presumably, all industry representatives made 
private use of copyrighted works in their individual capacities. Yet, the 
issue of the appropriate scope of permissible private use of copyrighted 
works received little explicit attention during the revision process. 
Representatives were too busy wrangling over commercial and insti-
tutional uses to talk about the behavior of individuals in their homes. 
The aggregate agendas developed in the conferences of private parties 
reflected systematic, if unintentional, bias against absent interests. The 
fact that private use had no defenders and received no explicit treatment 
in the revision conferences, therefore, had substantive results on the 
legality of private use under the revision bill.

The public, of course, does have a designated representative; acting 
as that representative is Congress’s job description. A few congressional 
committee staff members did attend some of the copyright conferences 
as observers, but stayed above the fray. The unspoken premise of the 
conference process was that Congress would enact any bill that everyone 
else could agree on. Ultimately, that is what Congress did.

The nature of this process introduces particular difficulties into the 
enterprise of statutory interpretation. This type of drafting process makes 
it exceedingly difficult to speak of legislative intent if by legislative intent 
one means the substantive intent of members of Congress. Even if one 
avoids that dilemma by ascribing to Congress an intent to enact the sub-
stance of the deals forged in conferences, one nonetheless may encounter 
difficulty in identifying any overall purpose pervading the text of the stat-
ute. The compromises that evolve through the conference process can 
be multilateral and interrelated, but may not incorporate any common 
vision or strategy. Courts must apply this legislation to parties, works, 
and situations that never arose during the conference process, and to 
industries that could not be present.22

Moreover, the complexity and specificity of multiparty compromises 
exacerbates the problem. If a compromise is negotiated between mon-
olithic interests, between, for example, all artists and all art users, we 
can find roughly defined representatives in the negotiating process for 
the interests that develop in the future. Applying a compromise negoti-
ated among encyclopedia publishers, popular music composers, motion 
picture producers, novelists, and dramatists, however, to a situation 
involving the importers of unicorn figurines23 can be substantially more 
troublesome. This reveals the difficulty of jettisoning any effort to find 
coherence in such a statute and attempting to interpret it as if it were a 
contract. If the industry to which a court is trying to apply the statute was 
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neither represented in negotiations nor in privity with someone who was 
there, it is difficult to assess how the metaphorical contract allocates the 
risks of ambiguity.

As it happens, however, the conferences that led to the 1976 act did 
finally settle on a common strategy and did allocate the risks of ambigu-
ity. Indeed, industry representatives explained the strategy to Congress in 
unusually explicit terms. The bills that became the 1976 act possessed a 
coherence that previous revision legislation lacked, although that coher-
ence emerged as a by-product of the efforts to achieve interindustry 
consensus. Register Kaminstein suggested early on that the key to general 
revision would be to draft a copyright bill that benefited each of the com-
peting interests. In that, the conferences succeeded. The bill that emerged 
from the conferences enlarged the copyright pie and divided its pieces 
among conference participants so that no leftovers remained.

1961–1976: Broad Rights and Narrow Exceptions

In 1961, two months after Register Kaminstein filed the controversial 
Register’s Report, he convened a meeting of an augmented panel to dis-
cuss copyright revision.24 Kaminstein invited the original twenty-nine 
panelists, chairmen of bar association committees, delegations from 
a dozen federal agencies and departments, and representatives of sev-
eral interests that had until then been excluded. Kaminstein announced 
that the purpose of the meeting was for the assembled government 
and industry representatives to use the recommendations made in the 
Register’s Report as the foundation for the development of interindustry 
consensus. The meeting was the first of a series of meetings and with 
each meeting the number of interests represented on the panel increased. 
Between panel meetings, the panelists met with one another in search 
of compromises, and the Copyright Office urged additional meetings 
and negotiations among affected interests. During these discussions, the 
Copyright Office and industry representatives hammered out the substance 
of a revision bill.

In the 1961 Register’s Report, the Copyright Office suggested only 
modest changes in the law: the codification of courts’ solutions to 
assorted copyright problems, the clarification and simplification of lan-
guage, and the removal of some anomalies created by technological 
change or historical accident. Meetings with representatives of affected 
interests, however, produced proposals to broaden rights and narrow 
exemptions and privileges. Suggestions for broad or general privileges 
evolved through negotiations to very specific ones.

For example, the performance right developed through the conferences 
into something much broader than the Register had initially proposed, 
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with much narrower exceptions. The 1909 act gave the owner of the 
copyright in a musical work the exclusive right to perform the work 
publicly for profit, subject to the jukebox exemption. A 1952 amend-
ment extended the right of public performance for profit to lectures, 
sermons, and other non-dramatic literary works. Unlike copyright own-
ers in musical works, owners of copyrights in dramatic works had had 
exclusive rights over all public performances, whether for profit or not, 
since 1856, while motion picture copyright owners had no explicit pub-
lic performance right at all. The Register’s 1961 Report recommended 
that musical and nondramatic literary works continue to have a public 
performance for profit right and that motion pictures be given a pub-
lic performance right with no for-profit qualification. Representatives 
of authors and composers, however, demanded control over nonprofit 
as well as for-profit performances. Joined by motion picture producers, 
they simultaneously pressed the Register to define the public performance 
right more broadly. The Copyright Office drafted a provision granting 
copyright owners a general exclusive right to perform the work publicly, 
subject to express exceptions allowing educational and religious perfor-
mances, charitable benefits, and retransmissions of television and radio 
broadcasts without permission.

The response from the panelists was guardedly positive; they shifted 
their emphasis to requesting that the exceptions be radically narrowed. 
Representatives of industries that performed copyrighted works were 
willing to go along so long as the exemptions and privileges set forth in 
the bill continued to shield their activities. Industry representatives got 
together in meetings sponsored by the Copyright Office or subcommittees 
of the bar associations and tried to come to terms on the scope of exceptions 
to the performance right.

In 1964, the Copyright Office circulated a draft bill with a more 
expansive definition of public performance and further restrictions and 
conditions on specifically worded exemptions and privileges. Panelists 
insisted that the exemptions and privileges were still too broad, general, 
and ambiguous. Claimants of privileges and exemptions complained 
that the language of the bill was still unclear. Another round of meet-
ings produced an even more conditional and restrictively worded series 
of exemptions and privileges. By the time the 1965 bill was ready for 
congressional hearings, the broadly defined public performance right 
had become encumbered with specifically worded exceptions permitting 
limited public performances for classroom teaching, educational television 
transmissions within educational institutions, religious services, chari-
table benefits, cable retransmissions at no charge, transmission to 
private hotel rooms, and reception of broadcasts in public places. By 
the time Congress enacted a revision bill in 1976, these exceptions and 



42 Copyright and Compromise

privileges had grown still more numerous, more narrowly worded, and 
more detailed. For example, the 1965 revision bill declared that non-
commercial cable transmissions of broadcast programming required no 
permission.25 By 1976, the noncommercial cable television exemption 
had been replaced by a detailed system of statutory licenses spelled out in 
nine pages of impenetrable prose.26

That pattern of evolution pervaded the revision bill. Copyright owners 
wanted the broadest possible rights with the narrowest possible excep-
tions. Many representatives of interests that used copyrighted works 
were agreeable to such a strategy on the condition that such exceptions 
explicitly cover their activities. In addition, some insisted that the product 
of their use of preexisting copyrighted works itself be copyrightable and 
entitled to the expansive rights. Thus, the field of copyrightable subject 
matter grew progressively more inclusive. The Copyright Office had com-
mitted itself to seeking a consensus solution, and consensus jelled around 
a strategy of granting broad rights in an expansive field of copyrightable 
works and subjecting the rights to specific, narrowly tailored exceptions.

The bill introduced in Congress in 1965 followed this scheme. In the 
first of a long series of congressional hearings on copyright revision, 
Deputy Register George Cary explained the bill’s approach:

The problem of balancing existing interests is delicate enough, but 
the bill must do something even more difficult. It must try and fore-
see and take account of changes in the forms of use and the relative 
importance of the competing interests in the years to come, and it 
must attempt to balance them fairly in a way that carries out the 
basic constitutional purpose of the copyright law.

Obviously, no one can foresee accurately and in detail the evolving 
patterns in the ways authors’ work will reach the public 10, 20, or 
50 years from now. Lacking that kind of foresight, the bill adopts a 
general approach of providing compensation to the author for future 
as well as present uses of his work that materially affect the value 
of his copyright. As shown by the jukebox exemption in the present 
law, a particular use which may seem to have little or no economic 
impact on the author’s rights today can assume tremendous impor-
tance in times to come. A real danger to be guarded against is that of 
confining the scope of an author’s rights on the basis of the present 
technology, so that as the years go by his copyright loses much of its 
value because of unforeseen technical advances.

For these reasons the bill reflects our belief that authors’ rights 
should be stated in the statute in broad terms and that the specific 
limitations on them should not go any further than is shown to be 
necessary in the public interest.27
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Thus, a strategy born by accident of accretion had acquired its rationale. 
The revision bill spelled out five expansively defined exclusive rights: the 
right to reproduce or copy the work, the right to make derivative works 
or adapt the work, the right to distribute the work, the right to perform 
the work publicly, and the right to display the work publicly. It then 
subjected the exclusive rights to a variety of narrowly drawn exceptions.

Not all of the disputes were resolved through the prelegislative pro-
cess. When Congress held its first hearings on the revision bill in the 
tenth year of the revision program, several controversies remained, and 
more disputes arose as the rapid pace of technological change created 
new players and new problems. Significantly, however, none of the unre-
solved controversies concerned the overall structure and approach of 
the bill. Almost all of the disputes involved specific details of particular 
privileges and exemptions. Members of Congress declined, for the most 
part, to respond to the controversies by attempting to arrive at policy 
solutions of their own devising. Instead, Congress involved itself in the 
mediation process, urging opposing interests to meet, cajoling them to 
reach agreement, and sometimes sitting down with them and demanding 
that they compromise. During the eleven additional years that it took to 
produce a bill that every industry representative would be willing to sup-
port, the solutions to inter-industry disputes became progressively more 
complicated and detailed. From the inclusive group conferences, negotia-
tions evolved into interlocking bilateral and trilateral deals. The deals 
themselves worked to the advantage of the interests party to them and to 
the comparative disadvantage of others. The longer the negotiations on 
a particular dispute continued, the narrower and more specific was the 
resulting solution.

Negotiated Statutes and Technological Policy

In 1976 Congress finally enacted the modern copyright statute it had 
labored over so long, and the Senate Judiciary Committee optimistically 
dissolved its Subcommittee on Patents, Trademarks and Copyrights. For 
those familiar with the struggles to apply the 1909 act to developing 
technology, however, the 1976 act should have seemed designed to fail 
the future in predictable ways. Broadly phrased general provisions have 
inherent flexibility. Narrow, specific provisions do not. Most of the 
1976 act’s limitations on copyright owners’ expansive rights were cast in 
narrow, specific language. Yet, in order to answer the questions that the 
future will present, a statute needs flexible language embodying general 
principles.

New players that technological change will introduce into the game 
have a particularly compelling need for flexible statutory provisions.  
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The representatives of yet-to-develop technology cannot be present in 
a bargaining room filled with current stakeholders. They must, there-
fore, rely on such general and flexible provisions as the statutory scheme 
includes. The narrower and more specific the prose is, the less likely it is 
that a statutory provision will be sufficiently flexible to be responsive to 
technological change, and the more quickly the provision will be outdated.

A process that relies upon negotiated bargains among industry repre-
sentatives, however, is ill-suited to arrive at general, flexible limitations. 
The dynamics of interindustry negotiations tend to encourage fact-specific 
solutions to interindustry disputes. The participants’ frustration with the 
rapid aging of narrowly defined rights inspired them to collaborate in 
drafting rights more broadly, but no comparable tendency emerged to 
inject breadth or flexibility into the provisions limiting those rights. The 
only general limitations reflected in the current copyright statute were 
devised by courts in the nineteenth century, before Congress turned to a 
revision strategy resting upon meetings among affected interests. Although 
these provisions have survived the press of technological change better 
than the narrow and specific limitations that pervade the 1976 act, they 
have not been equal to the task of providing the flexibility necessary to 
respond to the developments that have arrived with the future.28

In the years since the 1976 act took effect, the legislative process 
engendered a variety of amendments designed to respond to particular 
challenges. Arriving at enactable language required protracted bargain-
ing among diverse industries. Disputes were resolved by crafting ever 
more specific wording, to ensure that the statutory language could not 
be read to privilege unanticipated uses. The laws that have emerged 
have had an extraordinarily short shelf life. Many of them were obsolete 
before their effective date.

The limited statutory license permitting cable television broadcasts in 
return for the payment of statutory royalties into a fund to be divided 
among copyright owners, for instance, was phrased too narrowly 
to cover home satellite dish television. After being sued for copyright 
infringement, satellite carriers demanded a license of their own. The 
major affected copyright-owner interests—movie studios and music 
publishers—had little to lose from agreeing to extend the cable license 
to satellites. Although they opposed statutory licenses in principle, there 
were no feasible alternative models in operation for funneling royalties 
to the myriad copyright owners whose rights were implicated in each 
broadcast signal. A satellite license offered them revenue that was 
otherwise uncollectable as a practical matter.

Network broadcasters and cable companies, however, were resistant. 
While they had fought bitterly over the details of the cable license, they 
were united in this instance in their opposition to extending concessions to 
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a new industry likely to compete with both of them. Neither broadcasters 
nor cable system operators owned copyrights in the underlying program-
ming, but they were able to use their seats at the bargaining table to block 
the expansion of the cable license to satellite TV. In 1988, Congress 
enacted the Satellite Home Viewer Act,29 granting satellite carriers a new 
and more restrictive license to transmit television signals to home satellite 
dishes for private home viewing. The statutory license fee was calculated 
differently for satellites than the comparable cable license, and resulted 
in sharply higher fees. Network and cable representatives insisted upon a 
further, crucial limitation: satellite transmission of network and network 
affiliate signals would be permitted only for subscribers who could not 
receive such signals via either conventional broadcast or cable subscription.30  
In the 1990s, satellite carriers sought to lure disaffected customers from 
cable by offering them both their local broadcast stations and premium 
satellite signals. What stopped them wasn’t technological barriers but 
legal ones, inserted into the copyright act at the behest of satellite’s com-
petition. Seeking to press their advantage, network broadcasters filed 
copyright infringement suits against satellite carriers, claiming that the 
satellite companies were supplying network signals to subscribers not 
entitled to receive them. Bills to reform the satellite license to provide par-
ity with cable attracted substantial congressional support, but foundered 
on the opposition of cable and broadcast interests.31 Finally, in 1999, 
Congress enacted a narrow set of provisions modestly reducing satellite 
license fees and enabling satellite carriers eventually to provide local sig-
nals to subscribers on the same terms available to cable so long as the 
satellite carriers comply with technical and legal restrictions designed to 
require them to behave as if they were cable operators running cable 
infrastructure.32 The amendments did not disturb the other disparities.

In 1992, Congress enacted the Audio Home Recording Act (AHRA),33 
a law seeking to address the potential problem posed by digital repro-
duction of sound recordings. Digital reproduction posed a potent threat, 
record companies argued, because it permitted the recording of count-
less perfect copies. Everyone in possession of a digital copy could create 
many more. Digital tape recorders had become common equipment in 
professional recording studios, and consumer models had recently been 
introduced to the Japanese market. Composers and record companies 
sought to prevent the manufacture or importation of digital recorders for 
the consumer market, complaining that they could facilitate widespread 
piracy. Protracted negotiations among record companies, composers, 
music publishers, performers, and consumer electronics manufacturers 
yielded a complex agreement ultimately enacted as the AHRA. In return 
for technical and monetary concessions, copyright owners agreed that 
they would abandon both their attempts to prevent the sale of digital  
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recording devices and their controversial and unenforceable claims 
against consumers for private copying of recorded music. The law con-
tains an explicit provision prohibiting suit against consumers for creating 
noncommercial digital or analog copies of musical recordings.34 In return, 
device manufacturers agreed to pay a royalty on every digital recording 
device or digital tape sold. The royalties were to be distributed among 
composers, music publishers, record companies, and performers, accord-
ing to a formula that was both complex and maddeningly vague.35 
Manufacturers also agreed to a provision requiring every digital audio 
recording device to be equipped with technological copy controls. The 
controls were to permit an unlimited number of first-generation copies 
from an original or commercial digital recording, but were to prevent any 
copying of copies. The rationale for the provisions was that the device 
and tape tax would compensate rights holders for unauthorized first-
generation copies, but not for serial copies. The required technological 
fix, in essence, disabled consumer digital recording devices from imple-
menting their superiority to analog devices. Perhaps that is part of the 
reason that digital tape recorders and digital tape failed to sell very well.

Another part of the reason, though, was that computers soon devel-
oped sound cards capable of playing high-fidelity sound over computer 
speakers. Computer hardware manufacturers had demanded an exemp-
tion from the AHRA’s provisions. The definition of devices subject to the 
AHRA had been carefully and narrowly drafted to ensure that computers 
need not incorporate serial copy management systems. Computer disks 
were not subject to the tape tax. The statute required the Commerce 
Department to keep a careful eye on the situation and to set up a pro-
cedure to verify compliance with the statute’s technical provisions. The 
department has never done so. The royalty provisions of the AHRA have 
generated insignificant funds. The serial copyright management technology 
may have doomed the market for the devices, which in any event are 
hardly on the consumer electronic product radar screen. The most com-
mon methods of consumer digital recording, those involving computers, 
are exempt from the act’s royalty and serial copy management system 
requirements. The only part of the law that still casts a large shadow is 
the one permitting consumers to make noncommercial digital or analog 
copies of musical recordings without fear of copyright infringement 
liability. At the time, that concession seemed cheap. The U.S. Supreme 
Court’s opinion in the famous Betamax case, Sony v. Universal Studios,36 
indicated that private consumer copying of recorded or broadcast con-
tent was in many cases privileged under the statute’s fair use provisions. 
To the extent that consumer copying was actionable, moreover, enforce-
ment would have seemed at least unpopular and overreaching, and very 
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possibly impossible, since it would have required copyright owners to 
monitor consumers’ private behavior and sue them for acts committed in 
the privacy of their homes. Not so many years afterwards, however, the 
growth of the Internet has made that provision the most important thing 
that copyright owners would take back if they could. Perhaps they can.

If negotiated copyright statutes turn out to be so unworkable, why is it 
that Congress continues to rely on private interests to work out the text 
of bills? One reason may be that, until recently, copyright issues seemed 
to be the province of a very narrow slice of the citizenry, hardly worth the 
cost of bringing oneself up to speed. The negotiation process delegates 
everything to people who are, after all, the real copyright experts, and 
allows Congress to exploit their accumulated expertise. The participants 
are the people who will have to order their day-to-day business relations 
with one another around the provisions of the legislation. They can bring 
their perspective on the real world in which they interact to bear on the 
law with which they will have to live.

The process permits a give-and-take among a wide field of players 
whose competing interests are exceedingly complex. The universe of cur-
rent stakeholders does not divide easily into monolithic camps. There 
may be no simple, overarching principles that can easily define how all 
of these actors should order their interactions with one another. Putting 
all of them into a room and asking them not to come out until they have 
agreed to be bound by the same rules may be the most efficient approach 
to formulating law that will work well enough for each of them, although 
not necessarily for the rest of us.

The process also makes copyright revision politically feasible. If one 
could overcome the difficulties in educating members of Congress in a 
technical legal field with little publicity value, and find ways to impart 
enough knowledge about the complex inner workings of the myriad 
affected industries, one would still face daunting obstacles to coming up 
with enactable legislation. Every adjustment to the copyright statute will 
disadvantage some current stakeholder, who will be someone’s constituent. 
Perhaps a statute might be enacted over that stakeholder’s pitched oppo-
sition; but efforts to accomplish that in the past have not succeeded. If 
the stakeholder will instead agree to accept the disadvantage in return for 
an advantage conceded by another stakeholder, there will be no pitched 
opposition and the bill will be much more likely to go through.

The need to balance concessions in order to achieve such agreement, 
of course, imposes constraints on the sort of legislation that is likely 
to emerge from the process. Unless the participants become convinced 
that the new legislation gives them no fewer benefits than they cur-
rently enjoy, they are likely to press for additional concessions. It must, 
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therefore, be expected that any successful copyright legislation will con-
fer advantages on many of the interests involved in hammering it out, 
and that those advantages will probably come at some absent party’s 
expense. But nobody need take the responsibility for making difficult 
political choices associated with selecting the interests that the legislation 
will disadvantage. Indeed, the process is almost tailormade to select those 
interests thoughtlessly and automatically, as a by-product of ongoing  
negotiations.

It is the seeming inevitability of bias against absent interests, and of 
narrow compromises with no durability, that makes such a process so 
costly. Each time we rely on current stakeholders to agree on a statutory 
scheme, they produce a scheme designed to protect themselves against 
the rest of us. Its rigidity leads to its breakdown; the statute’s drafters 
have incorporated too few general principles to guide courts in effecting 
repairs.

It would seem naive to suggest that Congress simply reclaim its leg-
islative responsibilities and write a revised copyright statute embodying 
general principles instead of negotiated deals. Current stakeholders have 
controlled the playing board for nearly a century, and would doubtless 
prefer to keep it that way. Although they squabble with one another 
over specifics, they have managed to unite in fierce opposition to copy-
right revision bills drafted without their participation. The 1990s saw 
an astonishing increase in copyright-related campaign contributions— 
making it increasingly unlikely that Congress would support a movement 
to divest copyright stakeholders of responsibility for drafting copyright 
legislation.

Members of Congress have continued to encourage negotiated solu-
tions. Interested parties meet with each other but cling to provincial 
negotiating postures. Current stakeholders are unwilling to part with 
short-term statutory benefits in the service of long-term legal stability. 
Those disfranchised by current law lack the bargaining chips to trade 
for concessions. Thus, the process is unlikely to produce any balanced 
legislative proposals.

Furthermore, the process is securely entrenched. The inquiry rele-
vant to copyright legislation long ago ceased to be “is this a good bill?” 
Rather, the inquiry has been, and continues to be “is this a bill that cur-
rent stakeholders agree on?” The two questions are not the same.

Negotiations among current stakeholders tend to produce laws that 
resolve existing interindustry disputes with detailed and specific statutory 
language, which rapidly grows obsolete. Such laws consign the disputes 
of the future to resolution under models biased in favor of the status 
quo. A copyright law cannot make sensible provision for the growth of 
technology unless it incorporates both the flexibility to make adjustments 
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and the general principles to guide courts in the directions those adjust-
ments should take. The negotiation process that has dominated copyright 
revision throughout this century, however, is ill adapted to generate that 
flexibility. It cannot, therefore, be expected to produce statutes that 
improve with age.
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CHAPTER FOUR

A Thought Experiment1

Imagine that you have been retained as the public’s copyright lawyer. 
One morning, your client, the public, walks into your office to consult 
you about a deal that it has been offered. It seems that all of the industries 
with substantial economic stakes in copyright have gotten together and 
written up a proposal. Here it is: the 1976 copyright statute. It’s well over 
one hundred pages long, and, frankly, it’s a little hard to decipher.2 Your 
client stayed up all night to read it, and can’t seem to make head or tail of 
it. In any event, your client drops this heavy tome on your desk.

Client:  “So, whaddya think? Should I sign it? Is it a good 
deal?”

You (temporizing): “It depends. What sort of a bargain do you want?”

Client:  “Look; I’m not out to get something for nothing. 
I understand that authors won’t write stuff if 
they can’t get paid. I want them to make new 
works and I’m willing to pay them to do so. I 
want to encourage authors to write as many 
new works as they can. As for me, I want to be 
able to read, see, hear, or download any work 
in captivity, and pay appropriate royalties for 
doing so.3 Will this proposal let me do that?”

Would you recommend that your client sign on the dotted line?
I would not. The text we’re considering wasn’t really written with your 

client’s interests in mind. Most of it was drafted by the representatives 
of copyright-intensive businesses and institutions, who were chiefly con-
cerned about their interaction with other copyright-intensive businesses 
and institutions. For that reason, there is much in the statute that speaks 
to the behavior of a public television station or a cable system operator 
with respect to the programming it might transmit,4 and very few words 
addressing the behavior of a consumer with respect to the programming 
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she might watch or record. You can find a fair amount of language rel-
evant to the actions of a publisher bringing out an author’s new novel, 
and the film producer who seeks to adapt the story for the screen,5 but not 
much about the actions of the police officer who buys and reads the book, 
rents and sees the film, and wishes the producer had not cast Tom Cruise 
in the leading role.6 The law has a specific provision for retail stores who 
play the radio for their customers, but no language that seems to con-
template fraternities who play loud music for their neighbors.7 Thus, the 
statute fails to discuss your client’s ability or obligation to pay appropri-
ate royalties in return for access, and there is no provision securing your 
client’s opportunity to read, see, hear, or download copyrighted works.

One can draw different conclusions from the paucity of language 
speaking to the behavior of individuals who are consuming rather than 
exploiting copyrighted material. One conclusion commonly voiced is that 
the statute really doesn’t address the legal obligations of individuals acting 
in their private capacities. An equally plausible interpretation, favored by 
copyright owners and copyright lawyers, is that the statute forbids pri-
vate individuals, acting without permission, from invading the copyright 
owner’s broad rights unless their behavior falls within an express statu-
tory exception. Not many of these specific exceptions address individuals’ 
private actions, which means that individuals are routinely prohibited 
from doing the sorts of things that businesses have statutory exemptions 
for unless they first secure the copyright owner’s permission. For exam-
ple, the statute permits record companies to create musical arrangements 
for songs in the course of recording them. Consumers, though, have no 
such privilege, and creating an unauthorized arrangement violates com-
posers’ rights to create “derivative works,” regardless of whether the 
arrangement is publicly performed or commercially exploited.8 It follows 
that, if consumers are liable whenever they engage in behavior within 
the terms of the copyright owner’s exclusive rights without an express 
exemption, you break the law when you play music by ear on the piano 
in your living room. Similarly, since the derivative work right contains no 
express exemption for six-year-olds, your children ought not to act out 
Star Wars. Either way, it doesn’t seem as if the agreement on your desk is 
something you should advise your client to sign.

Content owners and copyright lawyers insist that ordinary people 
should look at unlicensed music, and unlicensed software, and unlicensed 
digital reading material the same way they see stolen personal property, 
and should treat them accordingly. Just as consumers believe that it 
is wrong to pocket a diamond ring without paying for it, they should 
understand that it is equally wrong to play a song without paying for it.9 

Yet as fiercely as some copyright owners embrace this principle, they 
seem oblivious of some of its important implications.
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If ordinary people are to see copyrights as equivalent to tangible property, 
and accord copyright rules the respect they give to other property rules, then 
we would need, at a minimum, to teach them the rules that govern intel-
lectual property when we teach them the rules that govern other personal 
property, which is to say in elementary school. The problem, though, is 
that our current copyright statute could not be taught in elementary school, 
because elementary school students couldn’t understand it. Indeed, their 
teachers couldn’t understand it. Copyright lawyers don’t understand it.10 If 
we are going to teach the copyright law to schoolchildren, then we need the 
law to be sensible, intuitive, and short enough that schoolchildren can hold 
its essential provisions in their heads. What we have now is not even close.

It is unrealistic to imagine that we could make members of the pub-
lic conduct their daily affairs under rules thought up by and for major 
players in copyright-affected industries simply by announcing that they 
must. If the public is to play by copyright rules, then those rules must be 
designed with the public’s interests in mind.

Let’s return to my thought experiment. The public has hired you to act 
as its copyright lawyer. Acting in your new role, you review the current 
statute, and you chat with your client about where to go from here:

You:  Look. I think the copyright concept is a good one, but I’m 
not happy with the details. There are a bunch of places 
where I think the language is unfortunate, and not in your 
long-term best interest. Let me take it home and see if I can 
draft up a counterproposal that’ll meet your needs, here.

Client:  Gee. That’s great; that’s what I hoped you’d say. But, this 
time, when you’re writing it up, could you make it real short? 
I don’t read so fast, and this is important to me. I want to 
understand what it says.

So, you have yourself a drafting project. Your job is to construct a 
copyright law that affords members of the public the opportunity to 
read, see, hear, and otherwise experience, download, buy, borrow, 
and keep copies of all, or at least most, of the works that are out there, 
while according ample compensation to the authors and publishers of 
copyrighted works, and encouraging them to produce and disseminate 
as many copyrighted works as they are able to. The law should be about 
three pages long, should strike more folks than not as more fair than not, 
and should be sufficiently intuitive to appeal to schoolchildren.

Imagine now that, after a couple of hours of concentrated work, you 
come up with some language that meets these specifications. For the pur-
poses of the thought experiment it isn’t important what the language 
actually says. Let’s simply imagine that you manage to come up with 
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something short, clear, and fair. Your client reads it, understands it, and 
approves it. You take it over to Congress. Or maybe you send it to the 
newspapers. Perhaps you sign on to the Internet and post it for all to 
read. You have only one final problem: Congress isn’t going to enact it.

As the previoius chapter made clear, the only way that copyright laws 
get passed in this country is for all of the lawyers who represent the cur-
rent stakeholders to get together and hash out all of the details among 
themselves. In the past, this process has produced laws that are unworka-
ble from the vantage point of people who were not among the negotiating 
parties, and it won’t generate any better results this time. Whatever the 
strengths of the negotiated legislation approach to an area as complex 
as copyright, the statutes that result from the process are long, complex, 
and counterintuitive. The dynamics inherent in the negotiation process 
discourage brevity and intuitive appeal. Lawyers representing affected 
interests respond to the issues raised by new technology by ratifying all 
of the “accidents” that favor their clients and repudiating the “accidents” 
that work to their disadvantage. The time-honored approach is to claim 
that the first sort of accident is no accident at all but part of Congress’s 
grand design, while the second sort of accident is a completely unintended, 
unexpected “loophole.” If interested parties disagree on which accidents 
are which, there is a predictable negotiated solution. Negotiating stake-
holders have always resolved differences through specificity and detail. 
By the time we’re done, the new statute is even worse than the old one. 
And while it is easy to claim that the interplay among all of the interests 
affected by copyright provides a proxy for the public interest, the statutes 
that this interplay produces demonstrate that it isn’t so.

Our current copyright law is a descendent of the copyright laws in 
force a century ago, which were designed to bring order to the inter-
action among affected industries. Because affected industries, and their 
lawyers, were invited to draft those rules themselves, the law became so 
technical, detailed, and counterintuitive that those industries now need 
to bring their copyright lawyers along to tell them how to play. If the 
law is intended to govern only the behavior of players with substantial 
economic stakes in copyright-affected matters, there is not much wrong 
with that degree of complexity. As soon, however, as the law is claimed 
to control the ordinary behavior of ordinary members of the public going 
about their ordinary daily business, then that species of law will no longer 
serve. No solution will seriously address the public’s interests unless the 
public sits at the negotiating table and insists that it do so.

That is supposed to be Congress’s job, of course. Congress is the public’s 
copyright lawyer. Yet, as I’ve discussed, Congress lacks the interest, expertise, 
and institutional memory to represent the public on this particular project, 
and has found significant political benefits in deferring to the interests the 
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legislation affects. Thus, what Congress has done more often than not is 
delegate the job of coming up with legislation to interested private parties, 
which is how the statute got so long and convoluted in the first place.

Congress, of course, has its own copyright lawyer, who is in some 
sense charged with the responsibilities Congress has abdicated. That is 
the Copyright Office’s job. The Copyright Office has both expertise and 
institutional memory; it has functioned as Congress’s copyright lawyer 
and copyright expert for almost a century. Unfortunately, the Copyright 
Office has tended to view copyright owners as its real constituency, and 
has spent the past ten years moving firmly into the content industry’s 
pocket. The reasons are unexceptional: The office has a limited budget, 
and relies on the goodwill of its regular clients. Copyright Office policy 
staff often come from and return to law firms that regularly represent 
copyright owners. Perhaps most importantly, the Copyright Office relies 
on the copyright bar to protect it from budget cuts and incursions on its 
turf. When Sen. Orrin Hatch introduced a bill that would have transferred 
the Register’s copyright policy-making authority to a new administra-
tive agency,11 for example, the copyright bar rallied in opposition to the 
change.12 Thus, it is unsurprising that the Register has routinely given 
positions advanced by the content industry her enthusiastic endorsement.

That leaves the public’s interest essentially unrepresented in the copy-
right legislative process. But this is only a thought experiment. The public 
has no copyright lawyer, and none of the lawyers involved in making 
copyright laws can afford to view the public’s interests as sufficiently com-
pelling to override the immediate pressing needs of their various clients. 
The resulting legislation shows it.

Notes
 1 Portions of this chapter are adapted from an article published as The Exclusive 

Right to Read, at 13 Cardozo Arts & Entertainment Law Journal 29 (1994).
 2 The 1909 Copyright Act occupied twelve pages of the United States Code. 

As originally enacted, the 1976 Copyright Act was sixty-one pages long. By 
1995, a variety of amendments had expanded its length to 142 pages. Today 
it is 205 pages long.

 3 I’ve appropriated the turns of phrase from Dani Zweig, who, in another life, 
posted reviews of science-fiction books to Usenet news. Dr. Zweig spent some 
years as a software-design professor before taking a software quality-control 
position in the private sector.

 4 See 17 U.S.C. §§ 111, 118.
 5 See, e.g., 17 U.S.C. §§ 106, 201, 203.
 6 See Anne Rice Jabs Stake into Cruise, USA Today, May 23, 1994, at 2D. In 

theory, the police officer who succumbs to temptation and imagines the film 
as it might have looked if Daniel Day Lewis had been cast in Tom Cruise’s role 
may be violating the copyright owners’ exclusive rights under 17 U.S.C. § 106 
(2) to prepare derivative works, since the right to prepare derivative works is 
violated by any adaptation involving originality on the adapter’s part, even 
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if it is never embodied in tangible form. See H.R. Rep. 1476, 94th Cong.,  
2d sess. 62 (1976); see also chapter 2, note 1, in this book.

 7 Playing loud music for your neighbors is performing it publicly. Public per-
formances of copyrighted works are copyright infringement unless privileged 
by sections 107–19. Section 110(5) contains a limited privilege to play radio 
or television programs. Section 110(5)(A) permits use in public of a single 
radio or television, so long as the program is not further transmitted. Section 
110(5)(B) expressly privileges the use of televisions or radios (but not records, 
tapes, or discs) to play music (but not other works) in bars, restaurants, and 
small commercial establishments. No comparable provision exists for use of 
a boom box in public, or the playing of automotive stereo equipment in a car 
with its windows rolled down.

 8 The privilege to make a new musical arrangement appears in the compul-
sory license provision for making records. See 17 U.S.C. § 115(a)(2). It is a 
limited privilege that comes into play only for songs that have already been 
released in recorded form, and that applies only where the purpose of the new 
arrangement is to make records, CDs, or tapes to be distributed to the pub-
lic for private use. (There is no provision that gives musicians or composers 
such a privilege in connection with their work, although they routinely create 
arrangements before seeking the copyright owner’s permission.) The right to 
create derivative works, in 17 U.S.C. § 106, purports to give copyright own-
ers control over creative adaptations of their works, regardless of whether 
those adaptations are later commercially exploited. The derivative work has 
been described by federal judge Alex Kosinski as “hopelessly overbroad.” See 
Micro Star, Inc. v. Formgen, Inc., 154 F.3d 1107, 1110 (9th Cir. 1998).

 9 This completely ignores a crucial distinction between diamond rings and 
songs. Only one person may keep a particular diamond ring in his pocket at 
any given time, while an unlimited number of people can play a particular 
song at any given time.

10 I make this statement with no intention of being hyperbolic. Anyone with 
access to the Internet can join a number of online virtual communities in 
which copyright law is discussed by groups including experts and interested 
laypeople. One story I like to tell involves a debate that went on for a couple 
of months on a wonderful copyright mailing list that had more than one thou-
sand subscribers, many of whom were prominent experts in the field. The 
debate was over whether one could dedicate one’s electronic postings to the 
public domain, and, if so, how might that be accomplished, and could one, 
having done that, attach any conditions to the further distribution of the con-
tents of those posts? Participants were not sure that it was possible to dedicate 
works to the public domain anymore, after the Berne Implementation Act 
(Pub. L. No. 100-568, 102 Stat. 2853 (1988)); they were not sure how, if it 
were possible, one could accomplish it; they could not agree on what words 
to use. None of these folks were copyright naïfs; both the original inquirer 
and most of the posters offering views on this particular issue had substan-
tial copyright backgrounds. But, if one thousand sophisticated people with 
enormous copyright expertise among them cannot over a two-month period 
resolve this simple a question, then the law has gotten way too complicated 
for any purpose; it surely cannot be taught to schoolchildren.

11 S.1961, 104th Cong., 2d sess. (1996). The new agency would have combined 
the Copyright Office with the Patent and Trademark Office under the leader-
ship of then-Commissioner of Patents Bruce Lehman. We will see a great deal 
of Commissioner Lehman in chapter 6.

12 See The Omnibus Patent Act of 1996: Hearing on S. 1961 Before the Senate 
Judiciary Committee, 104th Cong., 2d sess. (1996).
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CHAPTER FIVE

Choosing Metaphors

A public domain work is an orphan. No one is responsible for its life. 
But everyone exploits its use, until that time certain when it becomes 
soiled and haggard, barren of its previous virtues. Who, then, will invest 
the funds to renovate and nourish its future life when no one owns it? 
How does the consumer benefit from that scenario? The answer is, there 
is no benefit.

— Jack Valenti1

The copyright law on the books is a large aggregation of specific 
statutory provisions; it goes on and on for pages and pages. When most 
people talk about copyright, though, they don’t mean the long compli-
cated statute codified in title 17 of the U.S. Code. Most people’s idea 
of copyright law takes the form of a collection of principles and norms. 
They understand that those principles are expressed, if sometimes 
imperfectly, in the statutory language and the case law interpreting it, 
but they tend to believe that the underlying principles are what count. 
It is, thus, unsurprising that the rhetoric used in copyright litigation and 
copyright lobbying is more often drawn from the principles than the 
provisions.

One can greatly overstate the influence that underlying principles can 
exercise over the enactment and interpretation of the nitty-gritty provi-
sions of substantive law. In the ongoing negotiations among industry 
representatives, normative arguments about the nature of copyright 
show up as rhetorical flourishes, but, typically, change nobody’s mind. 
Still, normative understandings of copyright exercise some constraints on 
the actual legal provisions that the lobbyists can come up with, agree on, 
convince Congress to pass, and persuade outsiders to comply with. The 
ways we have of thinking about copyright law can at least make some 
changes more difficult to achieve than others.

Lawyers, lobbyists, and scholars in a host of disciplines have reex-
amined and reformulated copyright principles over the past generation, 
in ways that have expanded copyright’s scope and blinded many of us 
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to the dangers that arise from protecting too much, too expansively for 
too long. That transformation has facilitated the expansion of copyright 
protection and the narrowing of copyright limitations and exceptions.

At the turn of the century, when Congress first embraced the copy-
right conference model that was to trouble us for the rest of the century, 
the predominant metaphor for copyright was the notion of a quid pro 
quo.2 The public granted authors limited exclusive rights (and only if the 
authors fulfilled a variety of formal conditions) in return for the immedi-
ate public dissemination of the work and the eventual dedication of the 
work in its entirety to the public domain.3

As the United States got less hung up on formal prerequisites, that 
model evolved to a view of copyright as a bargain in which the public 
granted limited exclusive rights to authors as a means to advance the pub-
lic interest. This model was about compensation:4 it focused on copyright 
as a way to permit authors to make enough money from the works they 
created in order to encourage them to create the works and make them 
available to the public. That view of the law persisted until fairly recently.

If you read books, articles, legal briefs, and congressional testimony 
about copyright written by scholars and lawyers and judges fifty years 
ago, you find widespread agreement that copyright protection afforded 
only shallow and exception-ridden control over protected works. Forty, 
thirty, even twenty years ago, it was an article of faith that the nature of 
copyright required that it offer only circumscribed, porous protection to 
works of authorship. The balance between protection and the material 
that copyright left unprotected was thought to be the central animating 
principle of the law. Copyright was a bargain between the public and 
the author, whereby the public bribed the author to create new works 
in return for limited commercial control over the new expression the 
author brought to her works. The public’s payoff was that, beyond the 
borders of the authors’ defined exclusive rights, it was entitled to enjoy, 
consume, learn from, and reuse the works. Even the bounded copyright 
rights would expire after a limited term, then set at fifty-six years.

A corollary of the limited protection model was that copyright gave 
owners control only over particular uses of their works.5 The copyright 
owner had exclusive rights to duplicate the work. Publishing and public 
performance were within the copyright owner’s control. But copyright 
never gave owners any control over reading, or private performance, or 
resale of a copy legitimately owned, or learning from and talking about 
and writing about a work, because those were all part of what the public 
gained from its bargain. Thus, the fact that copyright protection lasted 
for a very long time (far longer than the protection offered by patents); 
the fact that copyright protection has never required a government 
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examination for originality, creativity, or merit; and the fact that copy-
right protects works that have very little of any of them was defended as 
harmless: because copyright never took from the public any of the raw 
material it might need to use to create new works of authorship, the dan-
gers arising from overprotection ranged from modest to trivial.

There was nearly universal agreement on these points through the 
mid-1970s. Copyright was seen as designed to be full of holes. The bal-
ance underlying that view of the copyright system treated the interests of 
owners of particular works (and often those owners were not the actual 
authors) as potentially in tension with the interests of the general pub-
lic, including the authors of the future; the theory of the system was to 
adjust that balance so that each of the two sides got at least as much 
as it needed.6 In economic terms, neither the author nor the public was 
entitled to appropriate the entire surplus generated by a new work of 
authorship.7 Rather, they shared the proceeds, each entitled to claim that 
portion of them that would best encourage the promiscuous creation of 
still newer works of authorship.

If you’re dissatisfied with the way the spoils are getting divided, one 
approach is to change the rhetoric. When you conceptualize the law as a 
balance between copyright owners and the public, you set up a particular 
dichotomy—some would argue, a false dichotomy8—that constrains the 
choices you are likely to make. If copyright law is a bargain between 
authors and the public, then we might ask what the public is getting 
from the bargain. If copyright law is about a balance between owners’ 
control of the exploitation of their works and the robust health of the 
public domain, one might ask whether the system strikes the appropri-
ate balance.9 You can see how, at least in some quarters, this talk about 
bargains and balance might make trouble. Beginning in the late 1970s 
and early 1980s, advocates of copyright owners began to come up with 
different descriptions of the nature of copyright, with an eye to enabling 
copyright owners to capture a greater share of the value embodied in 
copyright-protected works.10

In the last thirty years, the idea of a bargain has gradually been 
replaced by a model drawn from the economic analysis of law, which 
characterizes copyright as a system of incentives.11 Today, this is the 
standard economic model of copyright law, whereby copyright provides 
an economic incentive for the creation and distribution of original works 
of authorship.12 The model derives a lot of its power from its simplicity: 
it posits a direct relationship between the extent of copyright protection 
and the amount of authorship produced and distributed—any increase 
in the scope or subject matter or duration of copyright will cause an 
increase in authorship; any reduction will cause a reduction.
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The economic analysis model focuses on the effect greater or lesser 
copyright rights might have on incentives to create and exploit new 
works. It doesn’t bother about stuff like balance or bargains except as 
they might affect the incentive structure for creating and exploiting new 
works. To justify copyright limitations, like fair use, under this model, 
you need to argue that authors and publishers need them in order to 
create new works of authorship,13 rather than, say, because that’s part 
of the public’s share of the copyright bargain. The model is not rooted 
in compensation, and so it doesn’t ask how broad a copyright would 
be appropriate or fair; instead it inquires whether broader, longer, or 
stronger copyright protection would be likely to lead to the production 
of more works of authorship.

The weakness in this model is that more and stronger and longer 
copyright protection will always, at the margin, cause more authors to 
create more works—that’s how this sort of linear model operates. If we 
forget that the model is just a useful thought tool, and persuade ourselves 
that it straightforwardly describes the real world, then we’re trapped in 
a construct in which there’s no good reason why copyrights shouldn’t 
cover everything and last forever.

Lately, that’s what seems to have happened. Copyright legislation has 
recently been a one-way ratchet, and it’s hard to argue that that’s bad 
within the confines of the conventional way of thinking about copyright. 
In the past several years we’ve seen a further evolution. Copyright today 
is less about incentives or compensation than it is about control.14 What 
ended up persuading lawmakers to adopt that model was the conversion 
of copyright into a trade issue: The content industries, copyright owners 
argued, were among the few in which the United States had a favorable 
balance of trade. Instead of focusing on American citizens who engaged 
in unlicensed uses of copyrighted works (many of them legal under U.S. 
law), they drew Congress’s attention to people and businesses in other 
countries who engaged in similar uses. The United States should make it a 
top priority, they argued, to beef up domestic copyright law at home, and 
thus ensure that people in other countries paid for any use of copyrighted 
works abroad. United States copyright law does not apply beyond U.S. 
borders, but supporters of expanded copyright protection argued that by 
enacting stronger copyright laws, Congress would set a good example 
for our trading partners, who could then be persuaded to do the same. 
Proponents of enhanced protection changed the story of copyright from a 
story about authors and the public collaborating on a bargain to promote 
the progress of learning, into a story about Americans trying to protect 
their property from foreigners trying to steal it.

That story sold. It offered an illusion that, simply by increasing the 
scope and strength and duration of U.S. copyright protection, Congress 
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could generate new wealth for America without detriment or even 
inconvenience to any Americans. That recasting of the copyright story 
persuaded Congress to “improve” copyright protection and cut back on 
limitations and exceptions.15

The upshot of the change in the way we think about copyright is that 
the dominant metaphor is no longer that of a bargain between authors 
and the public. We talk now of copyright as property that the owner is 
entitled to control—to sell to the public (or refuse to sell) on whatever 
terms the owner chooses. Copyright has been transformed into the right 
of a property owner to protect what is rightfully hers. (That allows us 
to skip right past the question of what it is, exactly, that ought to be 
rightfully hers.) And the current metaphor is reflected both in recent 
copyright amendments now on the books and in the debate over what 
those laws mean and whether they go too far.

One example of this trend is the piecemeal repeal of the so-called first 
sale doctrine, which historically permitted the purchaser of a copy of a 
copyrighted work to sell, loan, lease, or display the copy without the 
copyright owner’s permission, and is the reason why public libraries, 
video rental stores, and art galleries are not illegal.16 The first sale 
doctrine enhanced public access to copyrighted works that some were 
unable to purchase. Because the first sale doctrine applies only to copies 
of a copyrighted work, it became increasingly irrelevant in a world in 
which vast numbers of works were disseminated to the public through 
media such as television and radio, which involved no transfer of copies. 
Copyright owners who did distribute copies of their works, however, 
lobbied for the first sale doctrine’s repeal. Congress yielded to the 
entreaties of the recording industry to limit the first sale doctrine as it 
applied to records, cassette tapes and compact discs in 1984, and enacted 
an amendment that made commercial record rental (but not loan or 
resale) illegal.17 After the computer software industry’s attempts to evade 
the operation of the first sale doctrine—by claiming that their distribution 
of software products involved licenses rather than sales18—received an 
unenthusiastic reception in court,19 Congress partially repealed the first 
sale doctrine as it applied to computer programs.20 Bills to repeal the first 
sale doctrine for audio/visual works were introduced in Congress,21 but 
never accumulated enough support to be enacted. The actual bites these 
laws took out of the first sale doctrine were small ones, but in the process, 
the principle that the doctrine represents has been diminished.

If we no longer insist that people who own legitimate copies of 
works be permitted to do what they please with them, that presents an 
opportunity to attack a huge realm of unauthorized but not illegal use. 
If copyright owners can impose conditions on the act of gaining access, 
and back those conditions up with either technological devices, or legal 
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prohibitions, or both, then copyright owners can license access to and 
use of their works on a continuing basis. Technological fences, such as 
passwords or encryption, offer some measure of control, and enhanced 
opportunities to extract value from the use of a work. The owner of 
the copyright in money management software, for example, could design 
the software to require purchasers of copies to authorize a small credit 
card charge each time they sought to run the program. The owner of the 
copyright in recorded music could release the recording in a scrambled 
format, and rent access to descramblers by the day. Technological 
controls, though, are vulnerable to technological evasion, which is where 
the part about legal controls comes in.

When copyright owners demanded the legal tools to restrict owners 
of legitimate copies of works from gaining access to them, Congress was 
receptive. Copyright owner interests argued that, in a digital age, any-
one with access to their works could commit massive violations of their 
copyrights with a single keystroke by transmitting unauthorized copies 
all over the Internet. In order for their rights to mean anything, copyright 
owners insisted, they were entitled to have control over access to their 
works—not merely initial access, but continuing control over every sub-
sequent act of gaining access to the content of a work.22 Thus, to protect 
their property rights, the law needed to be amended to prohibit individuals 
from gaining unauthorized access to copyrighted works.23

Augmenting copyright law with legally enforceable access control 
could completely annul the first sale doctrine. More fundamentally, 
enforceable access control has the potential to redesign the copyright 
landscape completely. The hallmark of legal rights is that they can be 
carefully calibrated. Copyright law can give authors control over the ini-
tial distribution of a copy of a work, without permitting the author to 
exercise downstream control over who gets to see it. Copyright law can 
give authors control over the use of the words and pictures in their books 
without giving them rights to restrict the ideas and facts those words 
and pictures express. It can give them the ability to collect money for the 
preface and notes they add to a collection of Shakespeare’s plays without 
allowing them to assert any rights in the text of those plays. It can permit 
them to control reproductions of their works without giving them the 
power to restrict consumption of their works. Leaving eye-tracks on a 
page has never been deemed to be copyright infringement.

Copyrighted works contain protected and unprotected elements, and 
access to those works may advance restricted or unrestricted uses. Access 
controls are not so discriminating. Once we permit copyright owners to 
exert continuing control over consumers’ access to the contents of their 
works, there is no way to ensure that access controls will not prevent 
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consumers from seeing the unprotected facts and ideas in a work. Nor 
can we make certain that the access controls prevent uses that the law 
secures to the copyright owner, while permitting access when its purpose 
is to facilitate a use the law permits. If the law requires that we obtain a 
license whenever we wish to read protected text, it encourages copyright 
owners to restrict the availability of licenses whenever it makes economic 
sense for them to do so. That, in turn, makes access to the ideas, facts, 
and other unprotected elements contingent on copyright holders’ mar-
keting plans, and puts the ability of consumers to engage in legal uses of 
the material in those texts within the copyright holders’ unconstrained 
discretion. In essence, that’s an exclusive right to use. In other words, in 
order to effectively protect authors’ “exclusive rights” to their writings, 
which is to say, control, we need to give them power to permit or prevent 
any use that might undermine their control. What that means is that a 
person who buys a copy of a work may no longer have the right to read 
and reread it, loan it, resell it, or give it away. But the law has been moving 
away from that principle for years.

A second example of this trend is the campaign to contract the fair use 
privilege. Fair use was once understood as the flip side of the limited scope 
of copyright.24 The copyright law gave the copyright holder exclusive con-
trol over reproductions of the work, but not over all reproductions.25 The 
justifications for fair use were various; a common formulation explained 
that reasonable appropriations of protected works were permissible 
when they advanced the public interest without inflicting unacceptably 
grave damage on the copyright owner. Fair use was appropriate in situ-
ations when the copyright owner would be likely to authorize the use 
but it would be a great deal of trouble to ask for permission, such as the 
quotation of excerpts of a novel in a favorable review or the use of selec-
tions from a scholarly article in a subsequent scholarly article building 
on the first author’s research. Fair use was also appropriate in situations 
when the copyright owner would be unlikely to authorize, such as paro-
dies and critiques, under a justification Prof. Alan Latman described as 
“enforced consent.” The social interest in allowing uses that criticized the 
copyright owner’s work, for example, outweighed the copyright owner’s 
reluctance to permit them. Fair use was appropriate whenever such uses 
were customary, either under the implied-consent rubric or as a matter 
of enforced consent. Fair use was finally asserted to be the reason that a 
variety of uses that come within the technical boundaries of the exclusive 
rights in the copyright bundle, but were difficult to prevent, like private 
copying, would not be actionable.26

Recent reformulations of the fair use privilege, however, have sought 
to confine it to the implied-assent justification. Where copyright owners 
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would not be likely to authorize the use free of charge, the use should no 
longer be fair. The uses that were permitted because they were difficult to 
police are claimed to be a subset of the impliedly permitted uses; should 
copyright owners devise a mechanism for licensing those uses, there 
would, similarly, no longer be any need to excuse the uses as fair.27 In its 
most extreme form, this argument suggests that fair use itself is an archaic 
privilege with little application to the digital world: where technology 
permits automatic licensing, legal fictions based on “implied assent” 
become unnecessary.28 Limiting fair use to an implied assent rationale, 
moreover, makes access controls seem more appealing. Thus, the fact that 
access controls would make no exception for individuals to gain access in 
order to make fair use of a work is said to be unproblematic. Why should 
fair use be a defense to the act of gaining unauthorized access?

By recasting traditional limitations on the scope of copyright as 
loopholes, proponents of stronger protection have managed to put the 
champions of limited protection on the defensive. Why, after all, should 
undesirable loopholes not now be plugged? Instead of being viewed 
as altruists seeking to assert the public’s side of the copyright bargain, 
library organizations, for example, are said to be giving aid and comfort 
to pirates. Instead of being able to claim that broad prohibitions on 
technological devices are bad technological policy, opponents of the 
copyright-as-control model are painted as folks who believe that it ought 
to be okay to steal books rather than to buy them. And when educators 
have argued that everyone is losing sight of the rights that the law gives 
the public, they have met the response that the copyright law has never 
asked authors to subsidize education by donating their literary property.

Then there’s the remarkable expansion of what we call piracy. Piracy 
used to be about folks who made and sold large numbers of counterfeit 
copies. Today, the term “piracy” seems to describe any unlicensed activity— 
especially if the person engaging in it is a teenager. The content industry 
calls some behavior piracy despite the fact that it is unquestionably legal. 
When a consumer makes a noncommercial recording of music by, for 
example, taping a CD she has purchased or borrowed from a friend, her 
copying comes squarely within the privilege established by the Audio 
Home Recording Act. The record companies persist in calling that copy-
ing piracy even though the statute deems it lawful.29

People on the content owners’ side of this divide explain that it is 
technology that has changed penny-ante unauthorized users into pirates, 
but that’s not really it at all. These “pirates” are doing the same sort of 
things unlicensed users have always done—making copies of things for 
their own personal use, sharing their copies with their friends, or reverse-
engineering the works embodied on the copies to figure out how they 
work. What’s changed is the epithet we apply to them.
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If we untangle the claim that technology has turned Johnny Teenager 
into a pirate, what turns out to be fueling it is the idea that if Johnny 
Teenager were to decide to share his unauthorized copy with two million of 
his closest friends, the effect on a record company would be pretty similar 
to the effect of some counterfeit CD factory’s creating two million CDs and 
selling them cheap. Copyright owners are worried, and with good reason. 
But, in response to their worry, they’ve succeeded in persuading a lot of 
people that any behavior that has the same effect as piracy must be piracy, 
and must therefore reflect the same moral turpitude we attach to piracy, 
even if it is the same behavior that we all called legitimate before. Worse, 
any behavior that could potentially cause the same effect as piracy, even 
if it doesn’t, must also be piracy. Because an unauthorized digital copy of 
something could be uploaded to the Internet, where it could be downloaded 
by two million people, even making the digital copy is piracy. Because an 
unauthorized digital copy of something could be used in a way that could 
cause all that damage, making a tool that makes it possible to make an 
unauthorized digital copy, even if nobody ever actually makes one, is itself 
piracy, regardless of the reasons one might have for making this tool. And 
what could possibly be wrong with a law designed to prevent piracy?

My argument, here, is that this evolution in metaphors conceals 
immense sleight of hand. We as a society never actually sat down and 
discussed in policy terms whether, now that we had grown from a 
copyright-importing nation to a copyright-exporting nation, we wanted 
to recreate copyright as a more expansive sort of control. Instead, by 
changing metaphors, we somehow got snookered into believing that 
copyright had always been intended to offer content owners extensive 
control, only, before now, we didn’t have the means to enforce it.
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CHAPTER SIX

Copyright Lawyers Set Out 
to Colonize Cyberspace

In 1992, the “information superhighway” suddenly sprang into the 
news and became a media darling. Introduced as part of the election 
campaign, the Superhighway, it was promised, would usher in a new 
era of American competitiveness and economic power by enabling us 
all to harness digital technology to access a new, twenty-first-century 
technological marvel that would supersede conventional media.

If one were currently a dominant player in what has suddenly been 
dubbed a “conventional” medium, one might find this possibility threat-
ening. Some entrepreneurs saw the Information Superhighway as a new 
expanse of undiscovered geography to be annexed and colonized. Other 
stakeholders, though, viewed the uncharted contours of this new informa-
tion space as a frightening and lawless frontier to be tamed and subdued. 
Policy makers, lobbyists, and journalists of both persuasions began to sit 
down with one another to figure out what this new beast would look like 
and how it could best be turned to American and industry advantage.

What happened next was a failure of imagination. Most of the high-
level policy makers and lobbyists, and most of the reporters they spoke 
with, were completely innocent of the Internet and only slightly more 
conversant with computers. For some, computers were infuriating boxes 
that sat on their secretaries’ desks, and could be operated only by people 
young enough to know how to program a VCR. For others, comput-
ers were wonderful automatic typewriters and calculators that ran word 
processing and spreadsheet software, and perhaps a virtual solitaire game 
as well. In 1992, after all, only about five million people were connected 
to the Internet.

In any event, the dominant early model of the Information Superhighway-
to-be was some fantasy digital network that would provide Americans 
everywhere with access to five hundred television channels, 480 or so of 
which would allow them to view endless variations of pretty much the 
same programs they were already watching. The other channels might be 



Digital Copyright 73

“interactive”: these were commonly envisioned as next-generation home 
shopping channels that would permit one to engage in one-stop impulse 
purchasing merely by pressing a few buttons on the remote control.

With their imaginations thus constrained, well-meaning policy makers 
fell into an understandable fallacy. If America were to retain (or regain) 
economic world dominance through the deployment of this Information 
Superhighway, the infrastructure would need to be built and funded by 
American private industry, who were unlikely to invest in it unless it 
looked likely to be profitable. Profitability would require a large potential 
customer base seeking to buy the things the Information Superhighway 
could offer them and the equipment and service required to use it. But 
consumers weren’t likely to spend their dollars on five hundred television 
channels, and a newfangled sort of computer-television-box to watch 
them with, unless there were shows playing on the channels. So a first, 
and absolutely necessary, step to promoting the new technological and 
economic miracle was to find a way to induce the private sector to develop 
content for the new medium in sufficient quantity to make it attractive 
to potential subscribers, equipment manufacturers, and Information 
Superhighway subscription services.

Shortly after President Clinton’s inauguration, the White House rechris-
tened the clichéd Information Superhighway as the more bureaucratic 
“National Information Infrastructure” and appointed an “Information 
Infrastructure Task Force” to formulate government policy related to the 
whatever-it-was. The task force split itself into committees and working 
groups, and appointed advisory bodies and councils from the private sector.1  
Content issues were delegated to the Information Policy Committee, 
which appointed a Working Group on Intellectual Property chaired by 
Patent Commissioner Bruce Lehman. Lehman had represented the com-
puter software industry on copyright issues before his appointment to 
the Patent Office; his senior staff included former copyright lobbyists for 
the computer and music recording industries. They maintained exten-
sive informal communication with private-sector copyright lobbyists as 
they geared up to formulate administration copyright policy. The actual 
membership of the working group was drawn from government agen-
cies and departments across the executive branch. Members complained 
privately, however, that they were figureheads: all decisions were made 
and all documents were drafted by the commissioner and his senior staff 
without any consultation.

In November of 1993, the Lehman Working Group held a public 
hearing for the purpose of getting on the record what it was that current 
market leaders in the information and entertainment industries wanted— 
and didn’t want—if they were to invest in the National Information 
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Infrastructure.2 What most of them said they wanted, indeed needed, 
was extensive control of all uses of their works and minimal government 
interference.3 To all appearances, the Working Group staff then set out 
to secure it for them.

In July 1994, the Lehman Working Group issued a draft “Green 
Paper” report, containing its preliminary analysis of copyright issues 
affecting and affected by the Information Infrastructure, and its sug-
gestions for copyright revision.4 Many of its suggestions echoed those 
made by industry representatives in the public hearing. The draft report 
recommended what it characterized as minor clarifications of well-settled 
principles, and modest alterations to better secure copyright owners’ 
control over works they produce. The minor changes it recommended, 
however, appeared to many interested observers to attempt a radical 
recalibration of the intellectual property balance.

The Green Paper predicated its legal analysis on the assertion that one 
reproduces a work every time one reads it into a computer’s random-
access memory. Although the report cited no authority for its position, 
in fact a handful of cases in the early 1990s had considered loading soft-
ware into random-access memory to create an actionable copy.5 What 
may have been the watershed moment in the transition from an incentive 
model of copyright to a control model came when a customer service 
manager for a computer company named MAI Systems quit his job and 
went to work for a business that maintained and repaired computer 
systems designed by other companies, including his original employer. 
MAI sued him and his new employer on a slew of different grounds. The 
judge apparently decided that this guy was scum, and he handed down 
one of those unfortunate opinions where the plaintiff prevails on every 
single claim and the defendant’s every argument is wrong.6 To get to 
the conclusion that the plaintiff was entitled to an injunction for willful 
copyright infringement, though, the court had to get past the fact that 
turning on someone’s computer to service it would not normally be seen 
as infringing the copyright in the software. So, the court held that every 
time the employee or his new business turned on a customer’s computer, 
the operating system software was loaded into random-access memory, 
which created an unauthorized copy.

As the Lehman Working Group put the finishing touches on its Green 
Paper, a couple of other courts adopted the MAI court’s holding in cases 
involving competing computer service businesses.7 If every time something 
is loaded into random-access memory without the copyright owner’s 
express permission, an actionable copy is made, that analysis could apply 
to text files, or digital music files, or any other file in digital form. So, we 
have this crazy but brilliant theory under which every unlicensed use of 
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any work in digital form is potentially an infringement. For all works 
encoded in digital form, any act of reading or viewing the work would 
require the use of a computer (or a digital processor in a CD, digital audio 
or digital video player), and would, under this interpretation, involve an 
actionable reproduction. The Lehman Working Group urged the view 
that that copyright does, and should, assure the right to control each of 
those reproductions to the copyright owner.8

The next issue that the Green Paper addressed related to transmissions 
of copies of protected works. There, the Green Paper found the state of the 
law regarding copyright owners’ control to be less than clear. The statute 
assimilated transmissions to performances, and gave copyright owners the 
exclusive right to authorize transmissions that resulted in public perfor-
mances or displays, but no rights over transmissions that resulted in only 
private performances or displays. (Singing Metallica’s hits to your friends 
or playing your Metallica CD over the telephone is a private performance 
and poses no copyright problems.) Most transmissions, the Working 
Group insisted, should be deemed public performances or displays. If 
one-to-one transmissions of works were considered to be private perfor-
mances, extant copyright law would exclude them from the copyright 
owner’s control, even though such transmissions might substitute for the 
purchase of copies. The Green Paper therefore recommended amending the 
law to enhance copyright holders’ legal rights to control transmissions of 
their works. The Lehman Working Group suggested that instead of, or in 
addition to, considering transmissions to be performances, the law should 
treat them as distributions of copies, thus plugging the potential loophole.9

In addition, the Working Group complained, “if a transaction by 
which a user obtains a ‘copy’ of a work is characterized as a ‘distribution,’ 
then, under the current law, the user may be entitled to make a like dis-
tribution without the copyright owner’s permission (and without liability 
for infringment).”10 That was because the first sale doctrine allowed the 
owner of a lawfully made copy to sell, loan, rent, or otherwise pass that 
copy along. The Working Group therefore suggested that the statute be 
amended to provide that the first sale doctrine not apply to any transmis-
sion. Noting the difficulty of enforcing copyright rights against individual 
consumers, the Lehman Working Group endorsed copyright owners’ use 
of copy-protection technology to prevent individuals from committing 
infringement. Because technology can be hacked, however, the Working 
Group concluded that the law should be amended to prohibit any cir-
cumvention of anticopying systems, and forbid the creation or sale of 
any device or service intended to defeat such systems. Instead of merely 
making unauthorized reproduction illegal, the proposal sought to make 
it as close to impossible as the law could bring it.
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The release of the Green Paper inspired great enthusiasm among the 
motion picture, recording, and computer software industries, and dis-
may among libraries, composers, writers, online service providers like 
America Online® and Compuserve®, and the makers of consumer elec-
tronic devices and computer hardware. The Lehman Working Group 
held public hearings on the Green Paper, and made the hearing tran-
scripts available for a brief period over the Internet. They solicited public 
comment via email. They put together a not-so-informal multilateral 
negotiation among representatives of copyright owners and representa-
tives of schools and libraries to try to reach an agreement on the scope 
of fair use in the digital environment. Commissioner Lehman would later 
tell Congress that there had never been a more open process than the 
Working Group’s consideration of the issues before it.11

At the same time, Commissioner Lehman demonstrated a firm idea of 
what it was the Working Group would eventually conclude, and a will-
ingness to manipulate the process to cause the record to better support 
the recommendations he expected to reach. The official members of the 
Lehman Working Group were kept in the dark about the conclusions 
they would be reported to have reached until the last minute. When a 
large number of comments on the Green Paper turned out to be nega-
tive, Commissioner Lehman insisted that the naysayers didn’t understand 
what they were talking about.

The Lehman Working Group predicated its arguments about the 
need for enhanced copyright protection in the context of the National 
Information Infrastructure (NII) on the assertion that, unless copyright 
owners were given expansive rights over the material they made avail-
able, no material would be made available. The NII was depicted as a 
collection of empty pipes, waiting to be filled with content. By 1994, the 
only explanation for that depiction was the one that turned out to be true: 
most of the people involved in formulating the substance of the Lehman 
Working Group Green Paper were unacquainted with the Internet, and 
had no opportunity to compare their imaginary NII of the future with 
the flourishing Internet that was already out there. The Lehman Working 
Group continued to view its charge as defining rules that would supply 
sufficient incentives to inspire the private sector to build a new global 
information infrastructure so that they could fill it with proprietary con-
tent. They failed to see the digital network already in use that grew larger 
every day.

The Working Group’s final report, first promised for the early spring 
of 1995, was delayed until May, until June, and finally until September. 
The Working Group staffers had received written and e-mailed com-
ments from 150 different people and organizations, listened to five days 
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of public testimony, and had innumerable meetings with private groups. 
The Working Group’s response to all of the public comments turned out 
to be largely stylistic. The rhetoric of the final report was more balanced 
than the language of the Green Paper. The substantive recommendations, 
though, were essentially unchanged.

The final report was not the florid endorsement of enhanced copy-
right protection that its predecessor draft report was. The Green Paper’s 
approach had been twofold: the draft contained revisionary interpreta-
tions of current law that enhanced copyright owners’ control over their 
works, and suggestions for further fortifying that control. The Working 
Group’s White Paper spent most of its ink on the revisionary interpreta-
tion leg of the strategy: it asserted that most of the enhanced protection 
copyright owners might want was already available under current law, at 
least so long as that law was properly interpreted, and it contained a long 
exegesis of what the properly interpreted copyright law should be read to 
provide.12 The difference was largely one of style rather than substance, 
as the White Paper ended up adopting most of the recommendations ten-
tatively included in the Green Paper, but instead of characterizing them 
as desirable amendments, it depicted them as well-settled and uncontro-
versial interpretations of the current law.

Thus, the White Paper concluded that so long as the meaning of the 
current copyright law, and the way that law should be read to apply to 
new technology, were clarified, then the current law was “fundamen-
tally adequate and effective.”13 The White Paper, therefore, took on the 
task of interpreting current law to resolve any ambiguities that might 
arise in the context of new technology. Using the tools that good lawyers 
use when engaged in such tasks,14 the White Paper carefully explained 
that just about every ambiguity one could imagine, properly understood, 
should under the best view of current law be resolved in favor of the 
copyright holder.

That approach enabled the authors of the White Paper to come to con-
clusions that would strike anybody but a copyright lawyer as extravagant. 
Most notably, since any use of a computer to view, read, reread, hear, or 
otherwise experience a work in digital form would require reproducing 
that work in a computer’s memory, and since the copyright statute gives 
the copyright holder exclusive control over reproductions,15 everybody 
would need to have either a statutory privilege or the copyright holder’s 
permission to view, read, reread, hear, or otherwise experience a digital 
work, each time she did so.16 The purchaser of an e-book would need 
permission each time she read any part of that e-book; the owner of a 
compact disc would need a license every time she listened to the music on 
the disc. Someone catching sight of an image posted on the World Wide 
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Web would need the permission of the owner of the copyright in that 
image (who might not be the person who posted the image) each time it 
appeared on her computer screen. Not only individuals, but their Internet 
service providers and the proprietors of any computers that assisted in 
the transfer of files were, and should be, liable for copyright infringement 
in these cases, regardless of whether they knew someone’s intellectual 
property rights were being invaded, or even what content was moving 
through their equipment. Once it was understood that current copyright 
law in fact so provided, the White Paper argued, there was little need 
to amend it to make express provision for new technology; only minor 
adjustments would be required. Thus, the White Paper neatly avoided 
addressing the policy question of whether copyright should be defined 
in terms that convert individual users’ reading of files into potentially 
infringing acts, by insisting that Congress chose to set it up this way when 
it enacted the current law in 1976.

The Lehman Working Group’s White Paper suggested that only mod-
est improvements would be necessary to secure to copyright owners the 
expansive rights Congress had granted them twenty years earlier. Of 
a number of purportedly minor amendments, two were key. First, the 
Working Group repeated its earlier recommendation in the Green Paper 
that Congress amend the statute to recognize that unauthorized trans-
missions violate the copyright owner’s distribution right as well as the 
reproduction, performance, and display rights. (There was no need, the 
White Paper assured its readers, to amend the first sale doctrine since 
it was clear that it had no application to transmissions.) Second, the 
Working Group recommended an amendment to prohibit any device or 
service intended to circumvent copyright owners’ technological protection 
mechanisms.17

Copyright advocacy has evolved its own tactical conventions over the 
years. The arguments that were deployed in this effort didn’t look very 
different from the shape of very similar arguments that were raised in the 
1980s, when the gods invented personal computers; or in the 1970s, when 
they invented videocassette recorders; or the 1960s, when they invented 
cable television; or the 1920s, when they invented commercial broadcast-
ing and talkies. Arguing that Congress already considered a question, and 
resolved it in one’s favor then, is a common tactic in the history of copy-
right lobbying, because it bypasses the problem of persuading Congress 
to consider the question and resolve it in one’s favor today.18 Sometimes 
it works; other times it fails. In evaluating these claims, it is always useful 
to inject a note of realism: would Congress have adopted such-and-such 
language if it believed at the time the legislation was enacted that this lan-
guage would be interpreted to mean what is now being claimed? Whether 
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a platonic Congress would have made that call or not, in view of what we 
now know about how the world has evolved, is that choice a good one, 
in policy terms? People are going to differ on the answers to both of these 
questions, but at least their differences are on the table; we aren’t making 
information policy by sleight of hand.

The Lehman Working Group’s characterization of extant law was 
dubious, and the majority of copyright scholars criticized it as skewed.19 

Even if it were not, however, its endorsement of what it presented as 
well-settled law deserves examination. If a bargain between the public 
and the authors and producers of copyrighted works were negotiated at 
arm’s length and drafted up today, it might include a reproduction right, 
but it surely wouldn’t include a “reading” right. It might include a per-
formance right but not a “listening” right; it might have a display right, 
but it wouldn’t have a “viewing” right. From the public’s vantage point, 
the fact that copyright owners are now in a position to claim exclusive 
“reading,” “listening,” and “viewing” rights is an accident of drafting: 
when Congress awarded authors an exclusive reproduction right, it did 
not then mean what it may mean today.
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of the public—even passwords for access to computer databases would 
be considered illegal.
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CHAPTER SEVEN

Creation and Incentives

The white paper argued that its proposed enhancement of copyright 
owner’s rights was without question in the public interest, because it was 
a necessary first step in the creation of the Information Superhighway. 
This was the central justification for further enhancing the rights in the 
copyright bundle: without strong copyright protection, there would be 
no National Information Infrastructure. The public might believe that 
what it wanted was unfettered access to copyrighted works in return for 
reasonable royalty payments to authors, but, if we let the public set the 
freight charges, we would risk underproduction of freight. If authors and 
publishers could not reliably control their works, they would decline to 
make them available at all. The working group put it this way:

Thus, the full potential of the NII will not be realized if the education, 
information and entertainment products protected by intellectual 
property laws are not protected effectively when disseminated via 
the NII. Creators and other owners of intellectual property rights 
will not be willing to put their interests at risk if appropriate systems—
both in the U.S. and internationally—are not in place to permit them 
to set and enforce the terms and conditions under which their works 
are made available in the NII environment. Likewise, the public will 
not use the services available on the NII and generate the market 
necessary for its success unless a wide variety of works are avail-
able under equitable and reasonable terms and conditions, and the 
integrity of those works is assured. All the computers, telephones, 
fax machines, scanners, cameras, keyboards, televisions, monitors, 
printers, switches, routers, wires, cables, networks and satellites in 
the world will not create a successful NII, if there is no content. What 
will drive the NII is the content moving through it.2

If the public wished an NII, the argument went, it must offer strong 
copyright protection as a bribe to those it hoped to persuade to create 
enough stuff to make an NII worthwhile. Relying on a hope that if the 
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public only built the infrastructure, the information to travel it would 
come was said to be naive; of course the owners of protectible works 
would refuse to permit those works to be exploited unless their ownership 
rights were secure.

To the extent that authors were willing to make content available on 
the Internet under existing law, the argument continued, it was because 
the material was so low in quality as to have little value except to its 
author. We would need to ensure that the authors of the future had con-
trol over the uses of their creations, so that they would feel secure in 
distributing their works over the Information Infrastructure—that’s why 
so much of the content that was already there was material that nobody 
would want to steal.3

Only a few years later, that assertion seems incredible. Well before 
the enactment of the Digital Millennium Copyright Act, there was plenty 
of professionally created and formatted commercial content out there 
on the World Wide Web. The New York Times, the Washington Post, and 
the Wall Street Journal launched hypertext versions of their newspapers.4 

CNN and ABC news both opened Web sites that allowed browsers to 
read material that had been broadcast earlier.5 Wired magazine and c|net 
did them one better with news sites on the Web that were updated con-
tinuously.6 It still isn’t clear to me whether all these businesses will end 
up making money from their sites, but it seems evident that they think 
there’s a good possibility that they will figure out a way to do so.7 The 
fact that a wealth of commercial content flooded the Web, even as the 
Lehman Working Group insisted that commercial content producers 
would withhold their material, suggests that the argument was based on 
flawed assumptions. Still, the fact that there were some daring entrepre-
neurs who were willing to take big risks in the interest of gaining market 
share, on the theory they would worry about making a profit later, is not 
necessarily news. That’s our history: it happened with radio, television, 
and cable television; why not the Internet? What’s more damaging to 
the Lehman Working Group’s account is the extraordinary variety and 
innovativeness of the expression available over the Net that isn’t pro-
fessionally created and formatted commercial content, but that explores 
some of the new possibilities of the medium.

Before the deployment of the World Wide Web, the Internet con-
tained a wealth of useful and entertaining material. Individuals 
posted files containing interesting information, data, software, or text. 
Gopher software enabled others to search the Internet for those files 
and retrieve them. Usenet news, a free-floating collection of more than 
twenty thousand subject-specific online discussion groups, offered vir-
tual conversation on any imaginable topic. A second-year law student 
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put together a six-part FAQ (collection of frequently asked questions)8 

about copyright law that was superior to all study aids I’ve seen and 
to most of the copyright treatises.9 I recommend it to my students—
and it’s free. A software design professor I ran into amused himself for 
a time by writing reviews of classic science-fiction books and posting 
them to Usenet news.10 Now, I would buy a book of these reviews just 
to have it on my shelf. They are elegantly written, perceptive, clever, 
worth reading in their own right. I’m embarrassed to admit that early 
in our electronic acquaintance, I suggested that he write such reviews 
professionally. Silly me—after all, he was a software design professor 
who was doing this for fun.

These are just two examples of work that, in my judgment, is of better 
quality than I already pay cash for in stores. In addition to that kind of 
material, there is the whole-is-greater-than-the-sum-of-its-parts stuff—the 
works that have enormous value precisely because they’re collaborative. 
As a middle-aged parent, I feel as if I have acquired a lot of expertise on 
the usefulness of many of the sources of “How-to-be-a-parent” advice 
out there. All my friends gave me their favorite parenting books, and 
I’ve spent a lot of time in the childcare sections of a large number of 
bookstores. Perhaps the most useful collection of parenting advice I’ve 
ever run into, though, is a series of assemblages, without evaluative edi-
torial comment, of wisdom on any parenting topic you could name from 
subscribers to the Usenet news-group misc.kids.11 It isn’t that any of the 
individual posters to misc.kids11 is so wise a parent, as that the online 
dialogue among many parents (and some of their children) allows a great 
deal of common wisdom to emerge.

Usenet news and gopher services had undeniably clunky interfaces, 
and their audiences were accordingly small. The World Wide Web ena-
bled the transformation of the Internet into a mass medium. The siren 
call of e-commerce should not obscure the fact that much of the most 
compelling content available on the Web today was originally created 
by volunteers who made it freely available. Yahoo!® is rated the second 
most popular site on the Web by Neilsen/Netratings,12 with reported net 
revenues of $270,116,000 for the second quarter of 2000. The service 
originated with a directory created in 1994 by two Stanford graduate 
students, who posted it on Stanford University’s Web server. Traffic was 
overwhelming, and the following year Yahoo! moved to a commercial 
Web server.13 The Internet Movie Database (IMDB) at <www.imdb.com> 
is a highly rated (and highly addictive) advertising-supported Web site 
that offers comprehensive information on movies, video, and television 
shows. It began in 1990 as lists of FAQs assembled through collaboration 
among movie fans and posted to the Usenet news group rec.arts.movies.  
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The individual who went on to found the Web site created a computer pro-
gram that permitted the lists to be searched. Volunteers created enhanced 
search software and added items and categories to the database. In 
1993, the database was posted on the Web, again hosted on a university 
server. In 1996, IMDB incorporated and began to sell advertising. Two 
years later, Amazon.com saw an opportunity to market videotapes, and  
purchased the company.14

Both of these applications, like much of the content on the Internet, 
began as someone’s hobby before evolving into significant businesses, 
and were initially made freely available without any notion of an ultimate 
business plan. Napster is a system that allows individual Internet users 
to search one another’s computers for music files, and to copy music files 
directly from other people’s hard drives. Napster began when a college 
freshman designed the software and posted a beta version on the Internet 
for free downloading. The application’s popularity was nearly instan-
taneous, and its creator dropped out of college to pursue the project 
full time.15 It accumulated forty million subscribers in less than a year. 
Napster itself provides no content. Its forty million subscribers sign on to 
take advantage of its software, which permits them to share content with 
each other. Indeed the World Wide Web itself was developed to enable 
high energy physicists to share information.16 That design was and con-
tinues to be freely available to anyone with an Internet connection. Most 
fundamentally, lots of people continue to make material available on the 
Internet because they enjoy sharing it. The Internet makes collaboration 
and sharing easy.17

The fact that authors are willing to create new works in the absence 
of strong copyright protection should hardly be surprising. Of course 
many authors write much of what they write because they will get paid 
for it. If payment were the most important consideration, though, most 
of them would probably not write anything at all—they’d be doing 
something more remunerative with their talents and their time. We have 
always needed copyright, rather, because publishers and distributors 
publish and distribute to make money. We have needed copyright as an 
incentive to bribe publishers to invest in finding the authors, and their 
works, and printing, reprinting, publishing, and vending that work to 
end users.

But one of the miracles of modern technology is that publishing over a 
digital network needn’t be expensive. The ease of copying that poses the 
threat to copyright also makes it possible for works to be widely distrib-
uted at very low cost. People who have created, or wish to create, works 
that for one reason or another would not be likely to find a conventional 
publisher are able to make those works available very cheaply via the 



Digital Copyright 87

Internet, and less incentive is needed to inspire such distributions, since 
the cost and trouble involved in distributing is nominal.

_____________

Imagine for a moment that some upstart revolutionary proposed that 
we eliminate all intellectual property protection for fashion design.  
No longer could a designer secure federal copyright protection for the 
cut of a dress or the sleeve of a blouse. Unscrupulous mass-marketers 
could run off thousands of knockoff copies of any designer’s evening 
ensemble, and flood the marketplace with cheap imitations of haute 
couture. In the short run, perhaps, clothing prices would come down as 
legitimate designers tried to meet the prices of their free-riding competi-
tors. In the long run, though, as we know all too well, the diminution in 
the incentives for designing new fashions would take its toll. Designers 
would still wish to design, at least initially, but clothing manufactur-
ers with no exclusive rights to rely on would be reluctant to make the 
investment involved in manufacturing those designs and distributing 
them to the public. The dynamic American fashion industry would 
wither, and its most talented designers would forsake clothing design 
for some more remunerative calling like litigation. All of us would be 
forced either to wear last year’s garments year in and year out, or to 
import our clothing from abroad.

Or, perhaps, imagine that Congress suddenly repealed federal intellectual-
property protection for food creations. Recipes would become common 
property. Downscale restaurants could freely recreate the signature choco-
late desserts of their upscale sisters. Uncle Ben’s® would market Minute® 
Risotto (microwavable!); the Ladies’ Home Journal would reprint recipes 
it had stolen from Gourmet magazine. Great chefs would be unable to 
find book publishers willing to buy their cookbooks. Then, expensive 
gourmet restaurants would reduce their prices to meet the prices of the 
competition; soon they would either close or fire their chefs to cut costs; 
promising young cooks would either move to Europe or get a day job 
(perhaps the law) and cook only on weekends. Ultimately, we would all 
be stuck eating Uncle Ben’s Minute Risotto® (eleven yummy flavors!!) for 
every meal.

But, you’ve heard all of this before. It’s the same argument motion 
picture producers make about why we needed to extend the duration of 
copyright protection another twenty years; the same argument software 
publishers make about what will happen if we permit other software 
publishers to decompile and reverse-engineer their software products; the 
same argument database proprietors make about the huge social cost of 
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a failure to protect their rights in their data. Perhaps the most important 
reason why we have intellectual property protection is our conclusion 
that incentives are required to spur the creation and dissemination of a 
sufficient number and variety of intellectual creations like films, software, 
databases, fashions, and food.

Of course, we don’t give copyright protection to fashions or food.18 
We never have.

_____________

The link between production and dissemination of valuable, protect-
ible works and the degree of available intellectual property protection is 
equivocal. History teaches that whenever we have discovered or enacted 
a copyright exception, an industry has grown up within its shelter. Player 
piano rolls became ubiquitous after courts ruled that they did not infringe 
the copyright in the underlying musical compositions;19 phonograph 
records superseded both piano rolls and sheet music with the aid of the 
compulsory license for mechanical reproductions;20 the jukebox industry 
arose to take advantage of the copyright exemption accorded to “the 
reproduction or rendition of a musical composition by or upon coin-
operated machines.”21 Composers continued to write music and found 
ways to exploit these new media for their works.

The videotape rental business swept the nation shielded from copy-
right liability by the first sale doctrine.22 The motion picture industry 
predicted that if Congress failed to rush in to correct the problems posed 
by the invention and marketing of the videocassette recorder, American 
television would slowly be destroyed, and American motion picture pro-
duction would sustain grave injury.23 In 1982, Howard Wayne Oliver, 
Executive Secretary of the American Federation of Television and Radio 
Artists (AFTRA), told a House subcommittee:

Unless we do something to ensure that the creators of the material 
are not exploited by the electronics revolution, that same revolution 
which will make it possible for almost every household to have an 
audio and video recorder will surely undermine, cripple, and even-
tually wash away the very industries on which it feeds and which 
provide employment for thousands of our citizens.24

Notwithstanding all of the gloom and doom, however, both the motion 
picture and television industries discovered that the videocassette recorder 
generated new markets for prerecorded versions of their material.

Cable television began spreading across America with the aid of a 
copyright exemption;25 it eclipsed broadcast television while sheltered 
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by the cable compulsory license.26 Yet, there is no dearth of television 
programming; indeed, as recently as the early 1990s, the popular media 
image of the “Information Superhighway” included five hundred television 
channels to accommodate it all.

Even an erroneous assumption of copyright immunity can stimulate 
a nascent industry. The commercial photocopy shop prospered in part 
because of the university course-pack business27 made possible by a sup-
posed fair use privilege.28 Commercial and noncommercial subscriptions 
to services providing access to the Internet increased geometrically in 
the early 1990s, when much of the activity on the net seemed to take 
place on the (false) assumption that any material on the Internet was free 
from copyright unless expressly declared to be otherwise. Nonetheless, 
there were scores of electronic magazines and news services developed 
specifically for electronic distribution, even then, and many commercial 
publishers had begun to release their works over the Internet despite the 
absence of effective coercive means of protection.

Without regard to legal rules, there is already a wealth of incentives 
that seem to suffice for the production and distribution of a great deal 
of authorship over the Internet. I find some of that authorship to be of 
extraordinary quality. Lots of it I would pay cash for in stores if I could 
find it in stores. That suggests that even without any improvement in 
the incentives for authors or the control authors have over their works, 
there will be many interesting things available over the Information 
Infrastructure—but that those things may not come to us from the enti-
ties who have been supplying content to the conventional media. This 
last fact, while of crucial importance to the folks who have been sup-
plying content to the conventional media, is not really a problem for 
the rest of us. Indeed, it may be a positive good from our perspective. 
The new players who are entering the game now are exploring the pos-
sibilities and idiosyncracies of the new digital medium and inventing 
new sorts of copyrightable authorship leading to works not currently 
available in stores.

The narrow focus on threats to copyright owners’ control of their 
works can lose sight of the potential value, to authors as well as to read-
ers, of a digital network permitting high-speed transmission of a variety 
of material with few constraints. That network can both encourage crea-
tion and dissemination by reducing the costs associated with it, and can 
enhance the value of material made available over the network because 
of the ease with which it can be linked to other valuable material.

The most exciting possibilities offered by networked digital technology 
aren’t its potential to allow the instant distribution of books, music, 
and movies, but, rather, its capacity to generate new classes of unbooks, 
unmusic, and unmovies. If we try to restructure this market to impose 



90 Creation and Incentives

the pattern that has worked so well for the purveyors of current books, 
music, and movies, we risk driving the new unbooks out. That would be 
a terrible loss.
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CHAPTER EIGHT

“Just Say Yes to Licensing!”1

“I’m so glad I’m a Beta.”2

Most individual end users do not observe copyright rules in their 
daily behavior. The phenomenon is not new. It has captured so much 
recent attention because networked digital communications threaten 
and promise to revolutionize the way people interact with information 
and works of authorship in ways that make the behavior of individual end 
users far more crucial than it has been in the past. Our copyright laws 
have, until now, focused primarily on the relationships among those who 
write works of authorship and disseminate those works to the public. 
The threat and promise of networked digital technology is that every 
individual with access to a computer will be able to perform the twenty-first-
century equivalent of printing, reprinting, publishing, and vending. If the 
vast majority of them do not comply with the copyright law, then the 
copyright law is in danger of becoming irrelevant.

The Lehman Working Group addressed this problem in its White 
Paper Report in three different ways. First, if the root of the problem 
was that individual end users didn’t bother with extant copyright rules 
because they believed that the copyright rules in the statute don’t apply 
to them, the White Paper offered a solution: it advanced an interpreta-
tion of the current statute under which all of the current rules apply with 
full force to individual end users. Second, if the reason that individual 
end users didn’t bother with extant copyright rules was that they realized 
that those rules were difficult to enforce against them, the White Paper 
suggested a variety of measures to beef up enforcement, ranging from 
enhanced penalties to new legal protection for technological anticopying 
tools. Finally, if individual end users didn’t bother with extant copyright 
rules because they didn’t understand them, the White Paper argued that 
an ambitious education program modeled around the theme “just say 
yes” (to licensing) would bring the American public around.3
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Whether those proposals are likely to work depends on why it is that 
the public believes that extant copyright rules don’t apply to individual 
end users; why it might be that the public thinks the rules are, or should 
be, unenforceable; why the public might have some trouble understand-
ing the way the current rules work. The answers to these questions must 
influence the determination whether the good old rules should be the 
rules we devise to govern the behavior of individual end users, or whether 
we ought instead to try to fashion a legal regime that the general public 
finds more hospitable.

I have complained more than once in this book that the copyright law 
is complicated, arcane, and counterintuitive, and the upshot of that is 
that people don’t believe the copyright law says what it does say. People 
do seem to buy into copyright norms, but they don’t translate those 
norms into the rules that the copyright statute does; they find it very 
hard to believe that there’s really a law out there that says the stuff the 
copyright law says.

Of course we have lots of laws that people don’t seem to believe in. 
Think of the laws prohibiting consensual sodomy, for instance.4 I learned 
about those laws from my father, and I had a tough time believing that 
he wasn’t making them up. Think about the late national 55-mile-an 
hour speed limit law. These are laws that people don’t believe actually 
say what they do say. And, since people don’t think that familiar sexual 
activities, or driving at 70 miles an hour, are really against the law, they 
don’t refrain from doing those things just because some law on the books 
says they can’t.

People don’t obey laws that they don’t believe in. I’m not claiming 
that they behave lawlessly, or that they’ll steal whatever they can steal if 
they think they can get away with it. Most people try to comply, at least 
substantially, with what they believe the law to say. If they don’t believe 
the law says what it in fact does say, though, they won’t obey it—not 
because they are protesting its provisions, but because it doesn’t stick in 
their heads. Governments stop enforcing laws that people don’t believe 
in. Laws that people don’t obey and that governments don’t enforce get 
repealed, even if they are good laws in some other sense of the word. The 
national 55 miles-an-hour speed limit, for instance, (had it been followed) 
would have conserved fuel and saved lives, but it wasn’t, so it didn’t, and 
now it’s history. Congress repealed it.5

People are nonetheless attached to the symbolic significance of some 
of these laws. “They’re good,” people say, “because they make a state-
ment. They express the norms of civilized society.” You hear that sort of 
thing a lot when people talk about the war on drugs. Many people agree 
that the laws against drugs aren’t working, indeed, are doing as much 
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harm as good, but they are unwilling to give up the symbolic force of the 
prohibitions. That’s one good reason to keep a law around even though 
nobody seems to be obeying it. It can be very expensive to cling to a law 
that is unenforced and unenforceable, but sometimes, with some laws, 
some people feel that it is worth the price for the symbolism.

But laws that we keep around for their symbolic power can only exer-
cise that power to the extent that people know what the laws say. If 
nobody knew that we had a law against selling cocaine, it wouldn’t be 
serving much of a symbolic function. (To go back to the laws against 
consensual sodomy for a moment, they stopped performing whatever 
symbolic function they were supposed to perform once people stopped 
believing that there were real laws out there that made things like that 
illegal.) The reason people don’t believe in the copyright law, I would 
argue, is that people persist in believing that laws make sense, and the 
copyright laws don’t seem to them to make sense, because they don’t 
make sense, especially from the vantage point of the individual end user.

We know quite a bit about the problems that inhere in educating the 
public about copyright law, because copyright owners have been expend-
ing huge sums of energy, time, and money with that goal in mind. The 
music-performing rights societies have been trying to educate a recalci-
trant public for the past eighty-five years, and the effort has hardly made 
a dent in the psyches of their customers or the people who patronize 
them. Restaurateurs wouldn’t think of selling their patrons stolen food, 
or sitting them in stolen chairs, but they think nothing of selling them 
stolen music; many of those who buy performing rights licenses from 
ASCAP, BMI, and SESAC say that they do so only because they’re afraid 
of the copyright police.6

The performing rights situation is straightforward: if you run an 
establishment open to the public, you need to buy a license to perform 
music unless your performances fit into one of the exceptions.7 Licenses 
are sold relatively cheaply, but compliance is grudging at best.8 People 
perceive the law to be grossly unfair, partly because enforcement is 
incomplete and uneven, so there’s no guarantee that the business down 
the street is licensed, and who wants to be a chump? Then there are all 
of the exceptions in the statute, which don’t make any sense. Copyright 
lawyers might understand that the reason for various privileges is that 
particular lobbyists insisted on them, but there is nothing intuitively 
appealing about the statutory distinctions. Some prospective licensees 
fail to buy licenses because they believe the law could not possibly have 
been intended to apply to their situations; others find its complex provi-
sions arbitrary, and incomprehensible, and therefore unfair. And, every 
single year, despite the fact that the liability of unlicensed commercial 
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establishments is well settled, people choose to litigate rather than pay 
up. And, of course, they lose. Their lawyers could have told them they 
would lose at the beginning, but they go through the painful and expensive 
litigation process anyway.

The moral of the story: some things are easier to teach than others. 
The current copyright statute has proved to be remarkably education-
resistant. One part of the problem is that many people persist in believing 
that laws make sense. If someone claims that a law provides such and 
such, but such and such seems to make no sense, then perhaps that isn’t 
really the law, or wasn’t intended to be the way the law worked, or was 
the law at one time but not today, or is one of those laws, like the sodomy 
law, that it is okay to ignore. Our current copyright statute has more 
than merely a provision or two or three or ten that don’t make a lot of 
sense; it’s chock-full of them.

The current crisis has been precipitated by the widespread adoption 
of new digital technology, which enables members of the general public 
to print, reprint, publish, and vend, and communicate with a vast audi-
ence without resorting to publishers, record companies, motion picture 
studios, or television networks. By the summer of 1998, estimates pegged 
the number of Internet users in the United States at about 70 million 
people, and those numbers keep growing.9 By November of 1999, the 
total number of U.S. Internet users had reached 110 million; the world 
total was estimated at 259 million.10 By June of 2000, the United States 
had an estimated 137 million Internet users.11 If 137 million members of 
the general public copy, save, transmit, and distribute content without 
paying attention to the written copyright rules, those rules are in danger 
of becoming irrelevant.

Current stakeholders, who are used to the current rules, would of 
course prefer that the rules that apply to the general public engaging in 
these activities be the current rules, or ones that work as much like them 
as possible.12 They have been seeking ways to maintain what they see as 
the appropriate balance in the law, by reinvigorating and extending their 
version of the current rules.

I have urged that this version of the copyright balance is ahistorical. 
Copyright law never gave copyright owners rights as expansive as those 
that they have recently argued were their due. I would surely argue that my 
claim to defend the old balance is the more authentic one. But, the truth 
is, we all need to give it up. That balance is gone. Whatever approach we 
choose, we will need to find a different balance. The new players whom 
we are trying to account for—hundreds of millions of consumers of net-
worked digital technology who dwarf the current stakeholders on the 
basis of numbers alone—are too big an elephant to travel the length of a 
boa constrictor without permanently distorting its shape.13
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In a spectrum of possible strategies, the solution supported by current 
stakeholders is at one extreme: let’s first reinterpret the current statute to 
define as an actionable copy every appearance of a work in the temporary 
memory of any computer anywhere. Then, let’s make the good old rules 
(as reinterpreted) apply with full force to these 259 million new printers, 
reprinters, publishers, and vendors, essentially by fiat. We’ll simply say it 
does, and then we’ll try to ensure that they see it that way by teaching them 
to “just say yes” in elementary school, by encouraging the widespread 
use of technological controls that compel them to comply with whatever 
terms copyright holders elect to impose, and by pursuing a subtle but 
decided shift toward criminal enforcement of extant copyright rules.14

The trouble with the plan is that the only people who appear to actu-
ally believe that the current copyright rules apply as written to every 
person on the planet are members of the copyright bar.15 Representatives 
of current stakeholders, talking among themselves, have persuaded one 
another that it must be true, but that’s a far cry from persuading the 
137 million new printers and reprinters. The good old rules were not 
written with the millions of new digital publishers in mind, and they 
don’t fit very well with the way end users interact with copyrighted 
works. If you say to an end user, “You either need permission or a statu-
tory privilege for each appearance, however fleeting, of any work you 
look at in any computer anywhere,” she’ll say, “But there can’t really be 
a law that says that. That would be silly.” Even copyright lawyers, who 
have invested years in getting used to the ways the copyright law seems 
arbitrary, have had to engage in several pretzels’ worth of logical contor-
tions to articulate how the good old rules do and should apply to end 
users without any further exemptions or privileges.

Instead of polling the old guard for its version of good rules to con-
strain the individual end users who, after all, are now threatening to 
compete as well as consume, and then foisting those rules on the public 
in a “just say yes—to licensing” campaign, it might be worthwhile to 
take a step back. I take it that a law that folks complied with voluntarily 
would be superior on many counts to one that required reeducation cam-
paigns, that depended on technological agents to be our copyright police, 
and that relied on felony convictions to be our deterrents. Nobody has 
proposed a law that might meet this description because the members of 
the copyright bar have all looked around and concluded that consumers 
will not voluntarily comply with the current collection of copyright rules. 
Stop and think about it for a minute. We can’t rely on voluntary compli-
ance because the great mass of mankind will not comply voluntarily with 
the current rules.

Well, why not? Is it that consumers are lawless, or ignorant? Is it, in 
other words, the consumers’ fault? Or might there instead be some defect 
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in the current rules—at least from the consumers’ standpoint? To recast 
the question, can we look at the dilemma from the opposite direction? 
Are there rules that we believe consumers would comply with voluntarily? 
Do those rules potentially supply sufficient incentives to authors and 
their printers, publishers, and vendors to create new works and put them 
on the Global Information Infrastructure, and, if not, can we tweak them 
so that they do?

More than ever before, our copyright policy is becoming our informa-
tion policy. As technology has transformed the nature of copyright so 
that it now applies to everybody’s everyday behavior, it has become more 
important, not less, that our copyright rules embody a bargain that the 
public would assent to. The most important reason why we devised and 
continue to rely on a copyright legislative process whereby the copyright 
rules are devised by representatives of affected industries to govern inter-
actions among them is that it produced rules that those industries could 
live with. Now that it is no longer merely the eight major movie stu-
dios, or the four television networks, or the six thousand radio stations, 
or the two-hundred-some book publishers, or the fifty-seven thousand 
libraries in this country16 who need to concern themselves about whether 
what they are doing will result in the creation of a “material object . . . in 
which a work is fixed by any method,” but hundreds of millions of ordi-
nary citizens, it is crucial that the rules governing what counts as such an 
object, and what the implications are of making one, be rules that those 
citizens can live with.

The Lehman Working Group’s White Paper suggested that we invest 
in citizen reeducation to persuade everyone that the current copyright 
rules are right, true, and just. I am less distressed by this suggestion than 
I might be if I thought it were likely to work. There’s something pro-
foundly un-American about the campaign, at least as the White Paper 
described it.17 But, instead of trying to change the minds of millions of 
people, instead of trying to persuade them that a long, complicated, 
counterintuitive, and often arbitrary code written by a bunch of copy-
right lawyers is sensible and fair, why don’t we just replace this code with 
a set of new rules that more people than not think are sensible and fair?

Of course, that approach would force us to confront the knotty ques-
tion of how we figure out what set of rules more people than not would 
think were sensible and fair. I don’t want to minimize the difficulties of 
the problem, but let me suggest that a plausible first step might be to ask 
people. There is very little survey evidence to tell us what the general 
public thinks about copyright matters, but the survey evidence that’s out 
there is intriguing.18 It accords with anecdotal evidence: members of the 
general public seem to attach quite a bit of significance to intellectual 
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property, but they also seem to believe very firmly in a “free use zone,”19 

or an area of use for which individual users don’t need to ask permission. 
That makes a great deal of sense, even to copyright lawyers, since U.S. 
copyright law has always had fairly substantial free use zones. On the 
other hand, it’s less easy to account for this: according to more than one 
study conducted for the Office of Technology Assessment (back when 
we still had an Office of Technology Assessment20), most people seem 
to believe that the copyright law draws a distinction between exploita-
tion of a work for commercial purposes and consumption of a work 
for personal purposes, and makes the first actionable and the second 
privileged.21 People believe this despite the fact that that’s never been 
the law, and despite eighty-five years of concerted educational efforts by 
ASCAP, and a somewhat shorter, if more intense, educational campaign 
by the Software Publishers Association.22

It may be that we can come up with a copyright law that incorporates 
that principle without doing too much damage to copyright incentives. 
I think we could, and I explore one such proposal in chapter 12, but  
I know there are a lot of people out there who disagree. If we are com-
mitted to the course of applying a single set of rules to both commercial 
film studios and high school students, though, we can’t assess the fea-
sibility of doing so merely by asking what the commercial film studios 
think of the idea—there are, after all, far more high school students than 
film studios out there.

With all of the pollsters pounding the streets these days to try to find 
out who the American public wants to elect as its next president, it’s 
difficult to argue that asking the public what it thinks is somehow not 
feasible. We just haven’t committed the resources to it before, because 
the answers to the questions didn’t strike many people as very important. 
Let me suggest that today they are very important.
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CHAPTER NINE

The Bargaining Table

When the government released the White Paper in September 
1995, it looked as if the White Paper’s recommendations were all but a 
done deal. Immediately after the report’s release, implementing legisla-
tion was introduced in both houses of Congress with bipartisan support, 
and Commissioner Lehman confidently predicted easy enactment before 
spring. It didn’t turn out that way. Library groups, online service provid-
ers, consumer organizations, writers’ organizations, computer hardware 
manufacturers, Internet civil liberties groups, telephone companies, 
educators, consumer electronics manufacturers, and law professors regis-
tered early and fervent objections. They collaborated with one another in 
opposing the legislation, and used a tool that the supporters of the White 
Paper were not yet in a position to exploit: they organized, planned, and 
lobbied using the Internet.

The digital copyright enhancement legislation introduced at the 
administration’s request in the wake of the White Paper was minimal-
ist in form if not effect. It would have added about one thousand words 
to the existing statute. The new words would have expanded copyright 
owners’ exclusive rights to distribute their works to encompass trans-
mission, and would have protected copyright owners’ ability to use 
mechanisms to prevent or discourage infringement. The bill would have 
made it illegal for anyone, for any reason, to make, sell, or give away a 
product designed to enable people to get around such a mechanism, even 
when that product had legitimate uses. Precisely what protective mecha-
nisms the bill contemplated was unclear. The White Paper mentioned the 
use of passwords to restrict access to works, the distribution of copies of 
digital works with encoded information limiting the uses that might be 
made of them, and the introduction of systems for tracking and monitoring 
all uses of copyrighted works.

The effect of the bill, had it been enacted, would have been more far 
reaching than initially appeared. Historically, as I’ve explained earlier, 
statutory copyright rights have been phrased broadly, but made subject 
to a variety of broad and narrow exceptions, limitations, and privileges. 
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The new statutory rights, however, were subjected to no exceptions, limi-
tations, or privileges.1 Defeating a monitoring and tracking system by 
using a false name, for example, to conceal your interest in reading infor-
mation about hemorrhoids, or herpes, or HIV would have violated the 
bill’s anticircumvention provisions.

Because computer-mediated uses of works in digital form can be sub-
jected to extensive restrictions using software tools, the upshot would 
have been to give copyright owners far more control over use of any 
works in digital form than they had ever had over analog uses. But the 
language of the bill was not limited to digital works. Libraries objected 
that the bill was phrased broadly enough to cover any system purporting 
to limit the uses consumers might make of conventional books or music.

In the weeks following the release of the White Paper and the intro-
duction of its implementing legislation, Peter Jaszi, a law professor at 
American University in Washington, held informal consultations with 
like-thinking law professors and representatives of library organizations 
to see whether there was any possibility of mounting an effective opposi-
tion to the White Paper’s proposals. (I confess to being one of the law 
professors.2) The copyright owner lobbies had responded to the White 
Paper with a flurry of supportive press events. Naysayers were few: a 
large number of copyright law professors, most of the library organi-
zations, cyber-libertarians, and some computer scientists had registered 
quiet opposition without getting much attention from politicians or the 
press. Adam Eisgrau, the newly hired lobbyist for the American Library 
Association, suggested to Jaszi that Congress regularly ignored the efforts 
of nonprofit and educational organizations. What it would take to get 
serious congressional attention, Eisgrau believed, was the opposition of 
commercial and business interests.

Jaszi asked likely White Paper opponents to come to a meeting at 
American University billed as a roundtable discussion of the White 
Paper’s recommendations. The purpose of the meeting was to organize a 
coalition among business and nonprofit entities unhappy with the White 
Paper, to combine their efforts into an effective opposition. Jaszi had 
invited representatives of library organizations, online service providers, 
telephone companies, computer hardware and software manufacturers, 
consumer electronics companies, and civil rights and consumer protec-
tion organizations. All of them, he believed, ought to find something 
objectionable in the White Paper’s proposals. Copyright-holder lobbies 
had perfected a strategy of working out their differences privately and 
then presenting Congress with a united front. The interests of the White 
Paper’s likely opponents were probably too dissimilar to enable them to 
stand together in the long term, Jaszi thought, but, so long as they shared 
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the short-term goal of preventing the enactment of the White Paper’s 
recommendations in their current form, they might be able to accomplish 
more working together than in their individual capacities.

By the end of the afternoon, several of the invitees had agreed to a 
temporary, informal alliance, and had settled on a name: the Digital 
Future Coalition, or DFC for short. At Eisgrau’s suggestion, the group’s 
early efforts emphasized the commercial and business interests among 
its members. Nonetheless, onlookers perceived DFC to be essentially a 
library and law professor effort, and with reason. In its early months, 
DFC was a two-man show. Eisgrau and Jaszi coordinated its activities 
out of the American Library Association’s Washington office, and, with 
the help of members of the library and law professor communities, wrote 
or assembled all of its materials. In fact, however, while the DFC’s early 
funding relied largely on a private foundation grant, a large chunk of 
its eventual operating budget and the majority of its legislative strategy 
derived from the Home Recording Rights Coalition (HRRC).

The Home Recording Rights Coalition styles itself a grass-roots lobby 
organized to protect consumers’ right to private home audio- and video-
taping. It represents consumer electronics manufacturers, wholesalers, 
and retailers: makers and sellers, in other words, of recording devices, 
whose business depends on consumers’ legal ability to record. Operating 
through the HRRC, the consumer electronics industry had used the pub-
lic’s desire to make free copies of music and movies as a tool to block 
copyright owner’s efforts to prevent unauthorized copying, while making 
bundles of money selling devices that facilitated it. Organized in the early 
1980s in response to the Sony Betamax litigation, in which movie studios 
unsuccessfully sued the manufacturer of the Betamax VCR for copyright 
infringement, the HRRC established itself as a player entitled to sit at the 
copyright bargaining table. It lobbied to prevent the enactment of bills 
prohibiting videotape rental, or the manufacture and sale of dual-deck 
recording devices. It blocked enactment of the Audio Home Recording 
Act until copyright owners made a variety of concessions to equipment 
manufacturers.

The professors knew the law, knew the White Paper, and could crit-
icize it to their peers3 and write mainstream critiques for the popular 
press.4 The library groups had a geographically dispersed membership 
who took copyright law extremely seriously, and could easily be brought 
up to speed on the threat posed by the legislation. The HRRC had a 
sophisticated lobbying and public relations machine already in place, and 
a significant commercial interest in the outcome.

The DFC gained significant initial credibility when it recruited rep-
resentatives of the technical community. A significant portion of the 
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opposition to the White Paper came from people and groups who were 
Internet-savvy. The supporters of the legislation, by and large, were not. 
Much of the early opposition to the bill was effective precisely because 
opponents knew the Internet and could use it to get the word out—to 
scientists, to journalists, to writers and students, and lawyers and cyber-
libertarians. Initial press coverage of the White Paper Report had ranged 
from deferential to reverential. As more criticism hit the Internet, the 
press treatment got nastier. Popular press accounts accused copyright-
holder interests of grabbiness,5 and the atmosphere became decidedly less 
pleasant. At one point in the debate, Commissioner Lehman was widely 
reported to have privately threatened one of his high-profile detractors 
with grievous bodily injury.6

Soon, supporters of the implementing legislation began to back away 
from the White Paper’s analysis, and suggest that everyone ignore the 
White Paper and focus exclusively on the language of the bills. The 
Patent Office, the Copyright Office, and key senators and members 
of Congress encouraged private negotiations among opposing inter-
ests to reach compromise solutions, but compromises were hard to 
come by. Copyright owner groups, having been promised the moon by 
Commissioner Lehman, were unwilling to settle for a smaller chunk of 
some asteroid; opponents of the bills, for their part, had little to lose by 
delaying the legislation, and therefore had no incentive to compromise 
on unattractive terms. An additional complication was that the White 
Paper’s strategy of claiming that existing copyright law already gave 
copyright owners all the additional rights they were seeking had gener-
ated a heated argument over the deceptiveness of that description, and 
that fight had quickly gotten ugly. The resulting atmosphere of mistrust 
made good faith negotiations difficult.

If the world of legislative politics were a more sensible place, perhaps 
the supporters of the digital copyright enhancement legislation could 
have added privileges, limitations, and exceptions to the new provisions 
that were analogous to the ones in the extant law, and everyone could 
have gone home early. What happened instead was what always seems 
to happen: intensive negotiations among supporters and detractors of the 
bill led to a proliferation of narrow, stingy, conditional privileges and 
exceptions that apply to the folks who insisted on them, but not to you 
and me.

As soon as it became clear that the White Paper implementing bills 
would not merely sail through Congress unopposed, supporters of the 
legislation began negotiating with opponents in a variety of fora. The 
“serious” negotiations—the ones perceived to be necessary to ensure 
the enactment of legislation—involved the motion picture industry,  
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the music recording industry, the book publishers and the software pub-
lishing industry on behalf of the “content owners,” and the online and 
Internet service provider industry, the telephone companies, the television 
and radio broadcasters, computer and consumer electronics manufacturers, 
and libraries representing the “user interests.”

The consumer electronics and library groups were perhaps less equal 
opponents than the others. Long negotiating experience had led the con-
tent owners to view consumer electronics groups as manufacturers with 
the souls of pirates. The Home Recording Rights Coalition had proved 
unwilling to settle on terms acceptable to the content owners in the past, 
and could mobilize significant grass-roots opposition working through 
local distributors of tape and video recorders. From the content owners’ 
vantage point, it may have seemed more profitable to try to discredit 
the consumer electronics groups than to negotiate with them. Playing on 
xenophobic themes that had served them well in the past, representatives 
of content owners dismissed the Home Recording Rights Coalition as a 
front for Japanese manufacturers eager to make a buck off of American 
material.

A long copyright history of negotiations with libraries may also have 
persuaded content owners that library groups were easily marginalized 
and not a significant threat. Library groups had a history of settling for 
very little. Commissioner Lehman had no compunction about criticiz-
ing as out of line and out of touch libraries’ demand that in a digital 
age their patrons should continue to have essentially free use of valuable 
material. The effort made to accommodate library interests was accord-
ingly modest, and seemed to focus primarily on first dividing libraries 
from the commercial opposition and then buying them off cheaply. Thus, 
Commissioner Lehman initially suggested that libraries’ fair use concerns 
should be addressed by encouraging them to meet with publishers to 
negotiate a mutually satisfactory solution, and that Congress therefore 
need not take up any of the libraries’ objections. When those negotiations 
failed to produce any agreement, Lehman offered a modest amendment 
expanding a library’s established privilege to make a single facsimile copy 
in order to preserve or replace an out-of-print work. Lehman’s proposal 
would have permitted the library to make up to three copies of a single 
work—a necessary expansion if the Working Group’s position that RAM 
copies were actionable should prevail.

The folks who make tape recorders and run libraries have many altruis-
tic motives, but they also have their own agendas. Their interests may often 
accord with the public’s, but where they diverge, the electronics industry 
and the libraries will look out for themselves. They are not, in other words, 
effective substitutes for a public advocate. In earlier legislative sagas, public 



108 The Bargaining Table

interest groups had not been interested enough in copyright to try to get 
involved. This time it could have been different. Thanks largely to the early 
efforts of the DFC, consumer groups, public interest organizations, and 
Internet civil liberties groups had weighed in in opposition to the White 
Paper’s proposals. The Consumer Project on Technology suggested that the 
bill would require Internet service providers to monitor their subscribers’ 
private electronic mail and to censor content passing through their systems. 
The Electronic Privacy Information Center objected that the anticircum-
vention provisions would undermine privacy and impede computer 
system administration. The National Education Association warned that 
the bill would gravely impede distance learning. The Electronic Frontier 
Foundation complained that the White Paper’s recommendations would 
inhibit browsing on the World Wide Web and make encryption research 
illegal. Mobilized by DFC and library group action alerts, a variety of 
organizations with no prior investment in copyright issues advised their 
members that the legislation would make browsing the Internet illegal, and 
would subject computer system operators to ruinous liability.7 It made little 
difference. Public interest groups weren’t regulars at the copyright negotiat-
ing table. Supporters of the legislation essentially ignored them. Many of 
the groups participated to a greater or lesser degree in the DFC’s efforts, 
but were never invited to participate in the private negotiations over the 
legislation. Nor, for that matter, did the DFC ever gain its own seat at 
the table. Its efforts were limited to behind-the-scenes coordination of its 
members’ activities.

That left the Internet and online service providers, the telephone com-
panies, the broadcasters, and the manufacturers of computer hardware 
to deal with. The White Paper had suggested that service providers and 
phone companies would be liable under current law whenever their 
facilities were used to transmit or reproduce infringing content. It recom-
mended that no change in the current liability standard should be made. 
The clear implication was that henceforth, this sort of liability would give 
content owners a deep pocket to sue; fear of liability would drive service 
providers to agree to a variety of measures designed to choke off, deter, 
or avenge infringement by their customers. While the content owner 
groups insisted that fears of ruinous liability were speculative and any 
move to relax the traditional strict liability standard was premature, one 
content owner proved them wrong. The Church of Scientology brought 
suit against a variety of service providers for transmitting the contents 
of church documents that their subscribers had posted.8 (The documents 
revealed secret church teachings explaining that human beings were in 
fact the reincarnation of dead space aliens who had been kidnapped to 
earth many millennia ago and then murdered by an intergallactic tyrant. 
For some reason, the church was upset that the documents had been 
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revealed to the general public.) The church sought orders compelling the 
removal or destruction of all unauthorized copies. As those cases worked 
their way through the courts, companies in the Internet and online ser-
vice business started paying attention. Finding some compromise that 
was minimally satisfactory to service providers and telephone companies 
soon emerged as a necessary precondition to enacting legislation.

Copyright owners remained unwilling to let service providers off the 
hook, and the providers and telephone companies were determined that 
the bill not move until their interests were addressed. As the legisla-
tion got into trouble, proponents of other unrelated copyright reforms 
came forward to decorate the administration bill with their own addi-
tions, seeking a twenty-year extension to the copyright term, or a broad 
privilege to play copyrighted music in restaurants and bars, or a narrow 
privilege to enable computer service businesses to fix broken computers.9 
A variety of different actors tried to broker deals, but nobody was yet 
willing to settle. By the summer of 1996, the effort to enact NII copyright 
legislation in the 104th Congress was stalled.

Meanwhile, Commissioner Lehman’s initial confidence that the United 
States would have the project wrapped up before spring had led him to 
press for an international diplomatic conference in Geneva hosted by 
the World Intellectual Property Organization (WIPO),* which adminis-
ters the major international copyright treaties. Lehman hoped to use the 
conference to persuade the rest of the world to make the United States 
approach the basis for a new world copyright treaty. He had spent enor-
mous time and energy to assure that any draft treaty presented to the 
conference for adoption would embody the reforms proposed by the 
White Paper. The diplomatic conference was scheduled for December; 
a draft that reflected the White Paper’s recommendations was about to 
be distributed. The domestic legislation, however, was not moving. The 
commissioner, therefore, decided to attack the problem the other way 
around. He focused his attention on getting his agenda adopted by the 
WIPO member nations, reasoning that when the United States signed the 
treaty, Congress would be obliged to adopt implementing legislation in 
accord with the White Paper’s recommendations.

Lehman therefore pushed a draft of the new treaty that would have 
required signatory nations to implement the controversial elements of the 
White Paper’s recommendations. One proposed article would have defined 
actionable reproductions to include all temporary RAM copies. Another 
would have guaranteed a comprehensive right to communicate works 
to the public, which would have incorporated Lehman’s proposal for a 
broad transmission right. A third article would have required countries to  

*   The World Intellectual Property Organization is an agency of the United Nations  
responsible for administering more than twenty international intellectual property treaties.
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prohibit the manufacture or distribution of any devices or services designed 
to defeat technological copy-protection measures. In addition, the draft 
included a provision requiring nations to prohibit removal or alteration 
of “electronic rights management information,” that is, digital code iden-
tifying a work, its author, and the owner of rights in the work. All of 
these proposals echoed similar substantive elements of the original White 
Paper legislation. Finally, the draft contained a proposed article limiting 
the scope of fair use or other exceptions to copyright.10

Opponents of the White Paper legislation perceived the effort to foist 
the substance of the White Paper on the United States in the form of a 
new intellectual property treaty as a sneaky trick. A number of them 
shifted their lobbying efforts to the international arena in the hope of 
influencing the treaty process. Meanwhile, developing nations were 
unenthusiastic about the more expansive proposals. When the treaty 
conference convened, the majority of nations proved unwilling to sign 
on to the U.S. delegation’s vision of fortified copyright in cyberspace, 
and a number of the most controversial parts of the package were voted 
down in Geneva. Ultimately, the treaty text adopted by the conference 
incorporated few of Lehman’s ambitious proposals, and even those were 
substantially diluted. The proposal on temporary copies was eliminated. 
The new right of communication to the public was limited; delegates 
adopted language exempting any firm that acted as a mere conduit by 
providing transmission facilities. The broad technological protection 
proposal was weakened: while the proposal supported by the United 
States had prohibited the manufacture, sale, or distribution of devices 
or services to circumvent technical protections, the ultimate treaty lan-
guage required only that signatory nations offer effective legal remedies 
for circumvention in connection with activities that themselves violate 
the copyright laws. The proposal limiting fair use and other exceptions 
was transformed into a proposal authorizing the extension of privileges 
like fair use in order to ensure their effective exercise in the digital envi-
ronment. The United States signed the treaty adopted by the conference.

Treaties in the United States are not self-executing. They require Congress 
to enact laws that implement them. Back in the United States, therefore, 
negotiations shifted to the shape and language of treaty- implementing 
legislation. Copyright owners, disappointed by the circumscribed provi-
sions included in the final treaty, nonetheless hoped to use the treaty as 
a platform to achieve more expansive objectives. At the same time, the 
controversy surrounding the White Paper legislation suggested that the 
approach most likely to result in expeditious treaty ratification was to 
introduce a “clean” or minimal bill that effected the legal changes pre-
scribed by the treaty without a bunch of extra stuff. The U.S. Department 
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of Commerce preferred the “clean bill” approach. The Clinton adminis-
tration had committed itself to a general game plan in connection with all 
Internet regulation that required it to identify what needed to be done to 
facilitate electronic commerce, to do that, and to do as little as possible 
except for that. After the bruising copyright fight in the last Congress, it 
wanted to satisfy the Hollywood and Silicon Valley communities but did 
not want to have to expend significant political capital to do so.

If copyright owners wanted major improvements on the treaty’s 
prescriptions, then, they would need to be clever about how those 
improvements were framed. The White Paper had predicated its expan-
sive rendition of copyright owner control on a broad interpretation of the 
classic reproduction right and a proposal for a new transmission right, 
but both of those elements of the draft treaty had been watered down 
considerably in the final version. Rather than expending further effort on 
shoring up the reproduction and transmission rights as a step in imple-
menting the treaty, it seemed more prudent to retreat to the position 
that U.S. copyright law already provided expansive rights to control all 
transmissions and temporary reproductions.11 At the same time, the new 
anticircumvention provisions adopted as part of the treaty might be used 
as a basis for greatly enhanced copyright owner control.

The original White Paper legislation would have prohibited the 
importation, manufacture, or distribution of any device or service whose 
primary purpose or effect was to circumvent any technological measure 
that prevented copyright infringement.12 The actual treaty language was 
narrower: it required only that the signatory nations “provide adequate 
legal protection and effective legal remedies against the circumvention of 
effective technological measures that are used by authors . . [to] restrict 
acts . . . which are not authorized by the authors concerned or permit-
ted by law.” Arguably, United States law met that standard. Copyright 
infringement accomplished through circumvention was already action-
able as copyright infringement. In addition, courts imposed liability for 
knowing facilitation of copyright infringement on producers of devices 
that had no substantial noninfringing application.13 Such liability was 
narrow: In the Sony Betamax case, the United States Supreme Court 
had refused to hold the manufacturer of a VCR liable merely because 
the machine could be used to make illegal copies, given that it was also 
“widely used for legitimate, unobjectionable purposes.” The manufac-
turer should be liable, the Court explained, only where a device was 
incapable of substantial noninfringing uses.14

The availability of infringement actions against circumventers who 
succeeded in violating copyright owners’ rights, together with the pos-
sibility of suing makers of devices that had no legitimate use, met the 
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standard set by the treaty. Copyright owners maintained, however, that 
the obligation to provide “effective legal remedies” required the United 
States to give them the legal ability to prevent circumvention of techno-
logical protection measures from occurring at all, by first prohibiting any 
circumvention of technological protection, without regard to the reason 
for it, and second, by making any devices or services that facilitate cir-
cumvention illegal—regardless of whether the devices or services were 
used for legitimate purposes.

This would give copyright owners even more extensive control over 
the use of their works than had been proposed by the White Paper. Once 
a work was protected by a technological defense, the copyright owner 
could prohibit and prevent unauthorized use of that work, even where 
the use would be legal under the copyright law. If circumvention was 
illegal whatever the reason, it would be illegal to circumvent technologi-
cal protection to make fair use of a work, or to extract uncopyrightable 
ideas or facts. If a work were distributed with a password that functioned 
to limit access, selling or loaning the work along with the necessary pass-
word could be deemed illegal circumvention. If the copyright in a work 
enclosed within a technological protection measure expired, users could 
still not circumvent the protection to gain access to the unprotected 
work—even if doing so were legal, the prohibition on devices or services 
that facilitated circumvention would make circumvention impossible for 
all but the most expert hackers.

User interests responded with alarm. After all, expansive anticircum-
vention language had been rejected by the international convention in 
favor of a provision that promised effective legal remedies only against 
those acts of circumvention committed in connection with copyright 
infringement. Indeed, they argued, the treaty expressly invited signatory 
nations to expand exceptions like fair use to ensure that they continued 
to be meaningful in a world in which many important copyrighted works 
were digitally encrypted. Armed with those treaty concessions, the coa-
lition opposing the bill insisted that attacking devices or services was 
inappropriate and unwise. All the treaty required, and all that made policy 
sense, was to give copyright owners remedies against people who circum-
vented technological protection in aid of infringement and redress against 
others—including device makers and sellers—who deliberately facilitated 
circumvention for an infringing purpose. Moreover, the DFC suggested, 
in view of the provisions in the treaty supporting the extension of appro-
priate copyright limitations, the implementing legislation ought to include 
language extending fair use to any prohibition on circumvention. If the 
reason a person circumvented a copy protection measure was to make fair 
use of the protected work, then that circumvention should itself be legal.
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The White Paper had dismissed any call for a fair use exception to 
anticircumvention legislation with the observation that “the fair use 
doctrine does not require a copyright owner to allow or to facilitate 
unauthorized access or use of a work.”15 Copyright owners expanded on 
that theme. Fair use, they suggested, might permit some use to be made 
of an authorized copy of a work in very special cases, but it didn’t permit 
the theft of a copy. If someone wanted to buy a book, or borrow it from 
a library that had purchased it, he could then make fair use of it, but fair 
use didn’t authorize him to break into the author’s house to steal her per-
sonal copy. Breaking into technological protection, they argued, was like 
breaking into a home or stealing a book, and had never been permitted 
by the fair use doctrine. The housebreaking metaphor proved effective. 
It was also misleading. The thing about houses is that property laws give 
homeowners legal control over who gets to come in. A homeowner may 
therefore say: “My painting may be in the public domain but I don’t have 
to let you into my locked home to see it.” Backed up by that legal control, 
she can use protective devices—locks, burglar alarms, electrified fences, 
vicious attack dogs—to keep outsiders out of her home and away from 
her painting. The property laws about home ownership are what gives 
the locks and other devices their legitimacy.

Without those property rights, however, the metaphor collapses. 
Imagine, for example, that somebody used a lock or other protection 
measure (a well-trained attack dog, say) to prevent strangers from view-
ing some painting she didn’t own in some place she didn’t own. If I were 
to set my vicious attack dog to keep folks away from the Mona Lisa 
in the Louvre Museum, the guards would simply shoot it. The house-
breaking metaphor, therefore, was inapt to support legal recognition 
of technological protection measures designed to prevent uses that did 
not invade anyone’s property rights. Using the housebreaking metaphor 
allowed proponents of unconditional protection against circumvention 
to skip right past the question whether what was inside that lock was 
something they were entitled to prevent people from seeing.

The United States Department of Commerce, which was superintend-
ing the task of drafting a treaty implementing bill, came up with what 
appeared to it to be a compromise: It would reformulate circumven-
tion to encompass two different things. First, there was circumvention 
of technological protection in order to gain unauthorized access to a 
work. That, the department reasoned, corresponded to stealing a book 
or breaking into a house. It should be flatly illegal. Not only should the 
law prohibit trafficking in devices or services designed to facilitate that 
sort of circumvention, but the law should impose liability on any individ-
ual consumer who circumvented technology to gain unauthorized access. 
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Second, there was circumvention of technological protection on a copy 
of a work that the circumventer was entitled to gain access to, in order 
to make use of the work in some way that might turn out to be copyright 
infringement or might turn out to be fair use. In that circumstance, it 
would be excessive to impose criminal liability for circumvention on indi-
vidual infringers, because they would already be subject to stiff liability 
for copyright infringement. It was still necessary, however, to prohibit 
the making and selling of devices or services to facilitate this kind of 
circumvention, in order to prevent the widespread marketing of piracy 
devices under the pretext that they had some noninfringing purposes. 
The department apparently did not stop to wonder how consumers could 
engage in circumvention of copy controls for non-infringing purposes, if 
all devices and services to facilitate that circumvention were illegal.

The Department of Commerce incorporated its two-pronged approach 
into its draft treaty implementing bill. In its original formulation, circum-
vention to gain unauthorized access was intended to be limited to initial 
access: hacking into a work one had no right whatsoever to read, view, 
or hear. User interests pressed the administration to make that limitation 
explicit, and copyright owners balked. What about pay-per-view? If a 
copyright owner chose to distribute a digital version of a movie along 
with an electronic license to view the work once, and sell licenses for 
further viewing, someone who had bought a single view should not be 
permitted to hack the password protection and obtain unlimited viewings 
free of charge. The more that user interests pressed for some limitation 
on the copyright owners’ control of access, the more adamant content 
lobbyists became that any limitation would be unfair and intolerable.

The bills introduced at the administration’s request at the beginning 
of the 105th Congress were styled treaty implementation bills; they were 
about twice as long as the bills introduced in 1995, but contained many 
similar substantive provisions. Commissioner Lehman insisted that the 
failure of the WIPO conference to adopt his more expansive proposals 
demonstrated the need for United States leadership on these issues.16 The 
commissioner suggested that the United States had a narrow window of 
opportunity to exercise world leadership by showing our trading part-
ners, through the enactment of potent implementing legislation, that 
the United States interpreted the treaties to require them to take effec-
tive steps to prevent piracy of American property. Lehman argued to 
Congress that other nations would not act to prevent piracy of United 
States works until the U.S. Congress demonstrated leadership by enact-
ing tough antipiracy laws, that, for example, made it illegal to defeat 
copy protection (or to market devices or services that do so) for any 
purpose whatsoever. Representatives of the motion picture and recording  
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industries backed up the commissioner’s arguments with prophecies 
of widespread international piracy unless Congress acted quickly. The 
world’s eyes, they said, were on America.

Telephone companies, commercial Internet service providers, libraries, 
and schools insisted that an agreement setting up a safe harbor for online 
service providers was a precondition to the enactment of implementing 
legislation. Content owners, however, resisted linking the expansion in 
digital copyright with relief for Internet service providers. Not only were 
the two subjects legally unrelated, they argued, but content owners’ only 
meaningful weapon against online pirates was their ability to use the 
risk of strict liability (liability imposed regardless of fault) for subscrib-
ers’ copyright infringement to persuade Internet service providers to 
assist their enforcement efforts. It soon became clear to content owners, 
however, that the legislation could not move without a solution to the 
problem of Internet service provider liability. With House and Senate 
staffers acting as intermediaries, content-owner groups traded propos-
als with telephone companies and commercial Internet service providers. 
Early on in this series of negotiations, a staffer suggested incorporating a 
privilege for individual consumers who unwittingly viewed material that 
turned out to be infringing. Neither content owners nor service providers 
thought that that would be a good idea. Finally, after more than three 
months of intensive bargaining, the content owners and commercial ser-
vice providers and telephone companies engaged in a last burst of direct 
negotiations. They reached a deal.

Content owners agreed that Internet service providers should not be 
liable for their subscribers’ infringing transmissions so long as the pro-
vider had no reason to suspect infringement was taking place, on the 
condition that the service provider agreed to shut down copyright viola-
tors and remove infringing material as soon as a content owner notified 
it of a violation. The deal did not require complaining copyright owners 
to substantiate their claims of infringement. Service providers agreed to 
turn identifying information about accused copyright violators over to 
complaining copyright holders, and received a complete exemption from 
liability in suits by subscribers complaining that their material had been 
improperly removed in response to a copyright holder’s complaint, or 
that their access had been unreasonably terminated for material wrongly 
alleged to be infringing. Both sides pronounced themselves satisfied.

The agreement was incorporated into a new WIPO copyright bill to 
be introduced in the Senate. The new bill was provisionally scheduled 
for markup by the Senate Judiciary Committee even before the language 
of its provisions took final form. Interest groups that had opposed the 
legislation were told by its supporters and by House and Senate staff 
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that if they wanted to reach a bargain they needed to do so immediately, 
because the bill would be sent to the Senate floor either with them or 
without them. Most of them dealt. The form the bargains took was the 
addition of a variety of narrow carve-outs for interests that agreed that, 
in return for them, they would support the bill.17

The Digital Millennium Copyright Act, introduced in the Senate as 
S. 2037, followed the basic structure of earlier digital copyright bills, 
prohibiting any “circumvention” of a “technological protection meas-
ure that effectively controls access to a work” for any reason, and the 
manufacture or provision of “any technology, product, service, device, 
or component” designed to assist in circumventing technological protec-
tion. The technology, product, or service prohibition extended to both 
access-control protection systems and copy-control protection systems.18 

A second provision prohibited unauthorized alteration of “copyright 
management information”—information identifying a work, its author, 
its copyright owner, and any terms and conditions of use.19

There were narrow exemptions added for law enforcement activities, 
radio and television broadcasters, and cable systems. Computer software 
publishers received a narrow exemption that allowed them to circumvent 
access protection in order to analyze a computer program to enable the 
creation of a compatible program. Case law held that fair use permitted 
technical copyright infringements committed in the course of analyzing 
or reverse-engineering a computer program, even if the reason for the 
analysis were to permit the creation of a competing product, but the 
anticircumvention exemption was intentionally drafted to permit reverse 
engineering only in far more limited circumstances. Libraries received an 
un-asked-for and unwanted privilege to circumvent access controls for 
the sole purpose of browsing a protected work to decide whether to pur-
chase it. (The exception thus neatly implied that ordinary citizens had no 
privilege to browse.) The portion of the bill imposing civil and criminal 
penalties for trafficking in technology designed to aid in circumvention, 
however, included no exceptions permitting such technology to be sup-
plied to libraries or law enforcement officers in order to enable them to 
take advantage of their statutory privileges. Oddly, there was an excep-
tion permitting trafficking in technology to assist software designers in 
the exercise of their limited circumvention privilege, despite the fact that 
they were the only privileged group likely to have the expertise to do so 
without outside help. Everyone else entitled to circumvent was appar-
ently expected to develop the facility to do so in-house.20 The Senate Bill, 
introduced as S. 2037, was reported favorably by the Senate Judiciary 
Committee on the same day it was introduced. It went to the Senate floor 
a week later, where it passed 99–0.
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If you’ve been keeping score as you read, you will have noticed that 
the interests who had not yet made a deal were the consumer electronics 
companies, libraries, universities and schools, and civil liberties and con-
sumer organizations. Stymied in the Senate, they went back to the House. 
Representative Rick Boucher (D-Va.), who had introduced an alternative 
WIPO implementation Bill that opponents of S. 2037 viewed as more 
responsive to their concerns,21 had been unsuccessful in persuading the 
rest of the House Judiciary Committee to amend the administration’s 
bill to answer their objections. Boucher, however, also sat on the House 
Commerce Committee. The Commerce Committee, which had long exer-
cised jurisdiction over all telecommunications legislation, had expanded 
its jurisdiction over the past several years to embrace the Internet and 
electronic commerce. Since those issues were at the heart of the WIPO 
bill, the Commerce Committee might be persuaded to interest itself in 
the legislation. The consumer electronics lobby approached Commerce 
Committee leadership. Commerce normally left copyright matters to 
the Judiciary Committee, but the WIPO bill reported out of the House 
Judiciary Committee went far beyond copyright, containing prohibitions 
against the manufacture or sale of devices. Shouldn’t such provisions be 
under the jurisdiction of the Commerce Committee? Committee chair 
Tom Bliley (R-Va.) and ranking member John Dingell (D-Mich.) agreed 
that they should, and asked the House leadership to refer the WIPO bill 
to the Commerce Committee.

The content community didn’t like that idea. Things had gone well 
for them over in the Senate, and they’d hoped for a quick rubber stamp 
by the House. At best, a referral to the Commerce Committee would 
delay the enactment of the WIPO bill; at worst it might result in changes 
to it. Mitch Glazier, chief counsel for the House Judiciary Committee 
Subcommittee on Courts and Intellectual Property, didn’t like the idea 
either. Glazier had been in charge of the House digital copyright leg-
islation since the first bill was introduced in 1995. He had very warm 
relations with the content community,22 the confidence of subcommittee 
chair Howard Coble (R-N.C.), and the ear of Judiciary Chairman Henry 
Hyde (R-Ill.). After two years of further negotiations, and the help of 
Senate staff, he had finally reached a compromise that Glazier felt ought 
to satisfy any legitimate objections. He was concerned that the request 
for a referral had been made in the interest of delaying action on the 
legislation, and was impatient for the bill he had worked so hard on to 
become law.

Glazier persuaded Coble and Hyde that the request for a referral was 
a power grab by the Commerce Committee, and the congressmen raised 
objections. The upshot was that the House leadership agreed to make the 
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referral to Commerce for a limited period of a few weeks, but, by the time 
the Commerce Committee got hold of the bill, it was already annoyed 
at the effort expended to prevent it from doing so. The Subcommittee 
on Telecommunications, Trade, and Consumer Protection scheduled an 
immediate hearing. During the hearing, supporters of the bill suggested 
gently but repeatedly that the members of the subcommittee should leave 
the business of making copyright law to their colleagues in the Senate 
and in the House judiciary committees, who understood it. Even a minor 
change in the text of the bill passed by the Senate, they warned, would 
cause the entire edifice to come crashing down, and would destroy 
America’s best chance to prevent widespread Internet piracy of its valuable 
intellectual property.

Subcommittee members made it clear that they did not want to do any-
thing that would prevent the bill’s enactment. Nonetheless, they insisted, 
the bill’s opponents had raised some serious concerns that needed to 
be addressed. The crux of the problem was the issue of fair use. There 
seemed to be a difference of opinion as to whether fair use would sur-
vive the enactment of the anticircumvention provisions. The legislation 
passed by the Senate forbade individuals to circumvent access or copy 
protection systems, regardless of their reasons for doing so. Would the 
privilege of fair use permit circumvention in order to make fair use of 
a work? Would fair use allow circumvention in order to gain access to 
unprotected material bundled with protected expression inside of a single 
copy protection envelope?

Content owners responded that the anticircumvention provisions  
would have no effect on fair use. They resisted any suggestion that a fair use 
privilege be written into the legislation, however, insisting that any privi-
lege to circumvent, even for fair use purposes, would “provide a roadmap 
to keep the purveyors of ‘black boxes’ and other circumvention devices 
and services in business” and would “reduce the legal protection for these 
key enabling technologies to an inadequate and ineffective level.”23

In the face of the impasse, Commerce Committee members indicated 
that the content community was being unreasonable. Perhaps in the 
week remaining before the Commerce Committee’s jurisdiction expired, 
they suggested, the content community might sit down with consumer 
electronics groups, libraries, universities, civil liberties and consumer 
organizations, and encryption researchers to see whether the problems 
could be solved.

The bill’s supporters took a calculated risk: they decided not to nego-
tiate any further. Content owners had many powerful friends in the 
House and Senate leadership. Ultimately, they believed, the Commerce 
Committee was unlikely to have the stomach to block the legislation.  
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If the content community made a deal, it might have to stick with it. 
If, on the other hand, it stood firm, then any unwanted amendments 
attached by the Commerce Committee could be removed either on the 
way to the House floor or in conference with the Senate.

When the subcommittee met the following week to mark up the bill, 
therefore, nothing had changed except for the feelings of Commerce 
Committee leadership. What had been mild irritation at the content com-
munity’s disregard of obvious Commerce Committee jurisdiction had 
grown into exasperation with what seemed to committee leadership to be 
unmitigated arrogance. Content was sending the Commerce Committee 
the message that it, and what it chose to do to the bill, didn’t matter. The 
committee leadership suggested that the content community think again. 
Having made their exasperation clear, however, committee leaders were 
unwilling to monkey with anything fundamental; they put their stamp 
on the bill by tinkering around the edges. The subcommittee approved 
amendments to permit circumvention for the purpose of protecting per-
sonal privacy and to relieve manufacturers of consumer electronics of any 
obligation to implement any and all technological protection measures a 
copyright owner might devise. The subcommittee adopted an amendment 
requiring the secretary of commerce to make annual reports to Congress 
on whether the enactment of anticircumvention measures was impairing 
individual users’ access to copyrighted works. More basic amendments 
to privilege encryption research and to make circumvention suits subject 
to traditional copyright defenses, including fair use, were introduced but 
not put to a vote. If the parties could reach a mutually agreeable solution 
to those problems before the full committee markup the following week, 
well and good. If not, the amendments would be considered.

Software publishers were initially reluctant to engage in further nego-
tiations, but ultimately they were able to reach a deal on encryption 
research. Publishers, motion picture producers, and record compa-
nies, on the other hand, were unwilling to compromise on fair use, and 
trusted Senate Judiciary Chairman Orrin Hatch (R-Utah) to get them out 
of any uncomfortable amendments attached by the House Commerce 
Committee during markup. That attitude didn’t do anything to assuage 
the irritation of Commerce Committee leadership. In view of the content 
community’s demonstration of disdain for the Commerce Committee’s 
jurisdiction, Chairman Tom Bliley and ranking member John Dingell 
asked for and got a four-week extension.

But the content community, which felt as if it had been forced to 
reach too many deals it wasn’t thrilled with, did not want to bargain any 
further. Allen Adler, the chief lobbyist for the book publishers group, 
was frankly resentful that the Commerce Committee had dared to insist 
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on exercising jurisdiction in the first place. He found it outrageous 
that Commerce Committee members, who had far less experience on 
copyright bills than their colleagues on the House and Senate judiciary 
committees, would insist that the content community make a deal that 
would satisfy libraries, universities, or consumer electronics manufactur-
ers. Adler insisted that it was time for the House leadership to put an 
end to this turf battle between the Commerce and Judiciary committees 
before it jeopardized the legislation’s chances of enactment in the cur-
rent session of Congress.24 Lobbyists for Hollywood requested an urgent 
meeting with Speaker of the House Newt Gingrich (R-Ga.), and reported 
that they had received his personal assurance that the WIPO bill would 
pass Congress that year. Meanwhile, content lobbyists made the rounds, 
characterizing library, university, and consumer electronics proposals 
as scandalous, unprecedented, and unabashedly greedy. Under pressure 
from Commerce Committee staff, content owners agreed to sit down at 
the table with libraries and universities, but refused to make any sub-
stantive concessions. By the day before the full committee markup, no 
deals had been reached and further talks seemed fruitless. Commerce 
Committee staff circulated the text of amendments it would recommend 
for committee adoption in the event no compromise emerged. At that 
point, talks finally began in earnest.

The markup was scheduled for 10:00 a.m. Thursday, July 17. As 
negotiations continued, the Commerce Committee postponed its markup 
until 2:00 p.m., and then until 4:00 p.m. and then, finally, until 10:00 the 
following morning. Talks persisted throughout the evening, with staff-
ers pressuring parties to reach some sort of deal on fair use. Content 
owners continued to refuse to consider subjecting the anticircumvention 
provisions to traditional copyright defenses. After midnight, libraries and 
content owners reached a compromise that nobody liked, but everyone 
agreed to live with.

The compromise on fair use nowhere mentioned the phrase “fair use.” 
Devices and services that facilitated circumvention would still be made 
illegal, and trafficking in them willfully or for commercial gain would 
still be made criminal, but the provision prohibiting end users from 
circumvention would be replaced with one directing the Department 
of Commerce to promulgate regulations forbidding any person to cir-
cumvent technological protection measures. The Commerce Department 
was to be instructed to conduct biennial studies directed toward iden-
tifying classes of copyrighted works that should be exempted from the 
regulations because of adverse impact on users of those classes of works. 
Significantly for members of the Commerce Committee, the Commerce 
Department negotiations would fall under the continuing oversight 
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jurisdiction of the House and Senate commerce committees, although 
copyright matters would in general remain the business of the judiciary 
committees.

At 10:00 a.m., when the full Commerce Committee met officially to 
mark up the Digital Millennium Copyright Act, no further important 
opposition to the bill remained. The Commerce Committee adopted 
language incorporating the bargain, and voted unanimously to send the 
newly amended bill to the House floor. That set the stage for a turf battle 
between the Judiciary Committee, which had adopted one version of the 
legislation back in March, and the Commerce Committee, which had just 
voted out a significantly revised one. At stake were not only the character 
and shape of digital copyright law, but also the disposition of enormous 
sums of lobbying and campaign contribution money expended by the 
major copyright-affected industries.

As part of the Commerce Committee understanding, all parties had 
agreed to support the Commerce Committee version of the legislation in 
preference to any earlier versions. The initial reaction to the details on the 
Commerce Committee deal from those not party to the bargain, however, 
was negative, and the content owner organizations started backing away 
from the deal. House and Senate Judiciary Committee members objected 
to vesting decision-making authority in the controversial Department of 
Commerce, which Republican leaders had recently tried to abolish.25 The 
onerous prescribed rule-making procedure drew criticism from all sides; 
under the newly drafted compromise, the Commerce Department was to 
precede each biennial rule making with a lengthy trial-type hearing before 
an administrative law judge, in which each of the myriad affected par-
ties could call witnesses to testify and could cross-examine the witnesses 
called by others. The elaborate proceedings could easily have taken years. 
Crucial ambiguities in the agreed-upon text of the bill inspired attacks 
laced with worst-case scenarios.

Mitch Glazier, chief intellectual property counsel for the House 
Judiciary Committee, took charge of the negotiations, determined to 
restore the legislation to something closer to the version his committee 
had approved. With the support of House Republican leadership, he 
spoke with affected parties as well as the staff of both House commit-
tees with an eye to getting the bill back into shape and through a vote on 
the floor of the House before Congress broke for its summer vacation in 
early August.

Copyright bills never seem to get shorter, clearer, or less complicated 
when “improved” through the negotiation process. As initially intro-
duced, H.R. 2281 and its companion Senate Bill were both about three 
thousand words long. The version of H.R. 2281 adopted by the Judiciary 
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Committee in March had grown to more than four thousand words. 
By the time that the Digital Millennium Copyright Act passed the Senate, 
the legislation had ballooned to something in the neighborhood of ten 
thousand words. After the House Commerce Committee had finished its 
work, the bill comprised more than twelve thousand words. The version 
of the legislation that Mitch Glazier prepared for vote of the full House 
contained more than twenty-five thousand words. As the legislation 
passed through his hands, Glazier succumbed to the temptation to load 
it up with a variety of unrelated measures pending before the Judiciary 
Committee, including a provision to, for the first time, give federal intel-
lectual property protection to the facts and data contained in databases 
and a measure to give copyright-like protection to boat-hull designs. The 
legislation had been assembled in a hurry, and was riddled with ambigui-
ties, internal inconsistencies, contradictions, and obfuscatory prose. On 
purely aesthetic grounds, it was an ugly piece of work. It retained the 
procedure requiring rule making by the Department of Commerce, and 
thus allowed the Commerce Committee to exercise oversight jurisdiction, 
but it gutted many of the safeguards that the library and education com-
munities had bargained to make part of that procedure. Glazier had come 
up with a formulation that satisfied both House Commerce Committee 
members and his friends in the content community, without giving in to 
libraries, universities, or consumer groups. It passed the House essentially 
without debate.

Glazier’s solution did not please the Senate leadership, who objected to 
any role for the Department of Commerce. The Senate refused to pass the 
House bill, insisting instead on the version of the bill that it had passed 
four months earlier. The end of the 105th Congress was only weeks away, 
and, somehow, the House and Senate needed to agree to enact the same 
version of the legislation. The bill’s proponents focused on ensuring that 
the right Senators and Representatives were appointed to sit on a House-
Senate Conference Committee, so that a reconciled and improved version 
could be rushed through both Houses of Congress in the final days of the 
session. The bill’s opposition concentrated on strategies that might delay 
the appointment of a conference committee or ensure that it included 
members unlikely to accept the revisions that the content community 
demanded.

By the time the conference committee met, only a few weeks remained 
before the election recess, and committee members from both parties 
were in a hurry to get a deal done and passed before they left town. The 
bill they put together was a hodgepodge, incorporating bits and pieces of 
both versions. The conference committee jettisoned some of Glazier’s late 
additions, but added other last-minute bargains. In final form, the Digital 
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Millennium Copyright Act included nearly thirty thousand words and 
ran to more than fifty pages.26

As signed by the president on October 28, 1998, the DMCA incorpo-
rated two key provisions and a host of private side deals. The first key 
provision was the Internet service provider safe harbor, which spelled out 
the conditions under which service providers could avoid liability when 
infringing material passed through their systems. The statute identified 
distinct categories of problematic events that might be able to qualify 
for a privilege: transitory communications, system caching, hosting of 
subscribers’ files, and technical infringements committed through the use 
of search engines and other information location tools.27 It set different 
rules and conditions for absolution, depending on which category the 
offending conduct fit into. There were further special rules and condi-
tions for nonprofit educational institutions. None of the categories, rules, 
and conditions made much sense on their own terms. Rather, each set 
gave the wary Internet service provider an opportunity to jump through 
a long, complicated series of hoops and thereby avoid liability.28

The second major part of the law was the anticircumvention provi-
sions. Effective immediately, it became illegal to “manufacture, import, 
offer to the public, provide, or otherwise traffic in any technology, prod-
uct, service, device, component, or part thereof” designed to circumvent 
copy-protection or access-protection technology. Effective October 
2000, it would be illegal for any individual to circumvent access-protection 
technology—that is, measures preventing unauthorized access to a work. 
Borrowing your brother’s password so that you can read a publication 
he subscribes to but you don’t is now illegal. So is using a widely distrib-
uted software utility that would permit you to view a DVD movie you 
purchased on a player manufactured and sold in a different region of 
the world and licensed to play only DVDs from that region. The statute 
did not prohibit individual consumers’ circumvention of copy-protection 
technology—that is, measures that prevent infringement of the copyright 
in a work. Individuals may still, if their purpose is otherwise lawful, 
devise a trick to defeat Macrovision, which seeks to prevent copying of 
commercial videotapes. They may try to save material that is posted on 
the Web in a hard-to-save format. They must, however, come up with 
ways to do this on their own. Distributing technology designed to help 
people circumvent copy-protection technology, whatever their reason for 
needing it, is illegal and in some cases criminal.29

The statute leaves it unclear how far the access-anticircumvention pro-
hibition extends. That presents a problem: If “access” is understood to 
refer only to initial access, the statute’s distinction between circumvention 
of access-protection technology and circumvention of copy-protection 



124 The Bargaining Table

technology (almost) makes sense. If, however, “access” includes all sub-
sequent actions to gain access to a work, the ban on circumvention of 
access-protection swallows up circumvention of copy-protection as well, 
since one will normally need to gain access to a work in order to engage 
in any use of it, fair or not.

The reason for delaying the effective date of the provision prohibiting 
individual circumvention to gain access was to permit the rule making— 
now to be conducted by the Librarian of Congress in consultation with 
the Copyright Office and Commerce Department (thus preserving both 
Commerce and Judiciary Committee jurisdiction and the associated gen-
erous campaign contributions)—to identify classes of works, if any, that 
should be temporarily exempt from the prohibition. It would remain ille-
gal, however, to distribute devices or perform services designed to permit 
individuals to engage in circumvention of access-control technology even 
for works ruled exempt in the rule-making proceeding.30

I’ve described the process in mind-numbing detail because it appears 
to be inexorable. Copyright legislation written by multiparty negotiation 
is long, detailed, counterintuitive, kind to the status quo, and hostile to 
potential new competitors. It is also overwhelmingly likely to appropriate 
value for the benefit of major stakeholders at the expense of the public at 
large. There is no overarching vision of the public interest animating the 
Digital Millennium Copyright Act. None. Instead, what we have is what 
a variety of different private parties were able to extract from each other 
in the course of an incredibly complicated four-year multiparty negotia-
tion. Unsurprisingly, they paid for that with a lot of rent-seeking at the 
expense of new upstart industries and the public at large.

Even when interest groups start out with the high-minded intention of 
not only using the rhetoric of the public interest but actually fighting for 
the public interest, they end up settling for something that sells the public 
short. When the groups involved in the DFC agreed to withdraw their 
opposition to the Digital Millennium Copyright Act in return for modest 
concessions, most importantly the periodic government rule making that 
was the act’s substitute for fair use, they believed the deal they had made 
was the best deal that they could get. By that point in the process, it proba-
bly was. Ironically, the resulting law is substantially more pernicious than 
the bill originally proposed by the Lehman Working Group’s infamous 
White Paper. The original Lehman bill granted copyright owners sweep-
ing new rights, but its silence on available exceptions invited the courts 
to apply copyright’s traditional limitations. The DMCA also grants copy-
right owners sweeping new rights. Its laundry list of narrow exceptions, 
however, discourages the inference that the classic general exceptions and 
privileges apply. The original Lehman bill was breathtakingly expansive 
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but it was short. It didn’t improve the copyright law’s general level of 
incomprehensibility, but it didn’t greatly exacerbate it either. The DMCA 
is long, internally inconsistent, difficult even for copyright experts to parse 
and harder still to explain. Most importantly, it seeks for the first time to 
impose liability on ordinary citizens for violation of provisions that they 
have no reason to suspect are part of the law, and to make noncommer-
cial and noninfringing behavior illegal on the theory that that will help to 
prevent piracy.
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the bill on Monday, October 12.
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27 See DMCA § 202 (codified at 17 U.S.C. § 512).
28 See United States Copyright Office, The Digital Millennium Copyright Act 

of 1998: Copyright Office Summary (December 1998), URL: <https://www 
.copyright.gov/legislation/dmca.pdf>, at 8-14; A&M Records v. Napster, Inc., 
2000 U.S. Dist. LEXIS 6243 (N.D. Cal. 2000).

29 The Copyright Office explained the reason for treating the two differently 
this way:

The distinction was employed to assure that the public will have the con-
tinued ability to make fair use of copyrighted works. Since copying of 
a work may be fair use under appropriate circumstances, Section 1201 
does not prohibit the act of circumventing a technological protection 
measure that prevents copying. By contrast, since the fair use doctrine 
is not a defense to the act of gaining unauthorized access to a work, the 
act of circumventing a technological protection measure in order to gain 
access is prohibited.

Copyright Office Summary, above at note 28, at 4.
30 In October 2000, the Copyright Office completed the first rule making, and 

identified two narrow classes of works eligible for an exemption. Lists of 
World Wide Web sites blocked by Internet-content filtering software are 
one class of works whose access protection may lawfully be circumvented. 
In other words, if you want to find out whether Cyber Patrol® allows your 
children, your library’s patrons, or your school’s students to look up informa-
tion about condoms, you may legally hack the access-protection system—if 
you can. Providing a software tool to reveal the hidden list, or even defeat-
ing access protection to reveal the list for someone else remains illegal. The 
other class of exempt works is literary works whose access-protection sys-
tem is malfunctioning so that it fails to permit licensed users to gain access 
to the works despite their having obtained a license to use it. Again, the 
licensed user will need to figure out how to get around the access controls 
herself, since helping her would be providing an illegal “service . . . for the 
purpose of circumventing protection. . . .” A number of interests asked for 
a more expansive exception permitting circumvention of any sort of work, 
including movies and music, protected by a malfunctioning access-protection 
system that denies access to licensed users. The Copyright Office, however, 
saw no need for so broad an exemption and suggested that Congress had 
not authorized it to grant exceptions except to very narrow categories of 
works. See Library of Congress, Exemption to Prohibition on Circumvention 
of Copyright Protection Systems for Access Control Technologies, 65 Federal 
Register 64555 (October 28, 2000).
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CHAPTER TEN

The Copyright Wars

This is a very profound moment historically. This isn’t just about a bunch 
of kids stealing music. It’s about an assault on everything that constitutes 
the cultural expression of our society. If we fail to protect and preserve our 
intellectual property system, the culture will atrophy. And corporations 
won’t be the only ones hurt. Artists will have no incentive to create. Worst-
case scenario: The country will end up in a sort of cultural Dark Ages.

—Richard Parsons, President, Time-Warner1

A profound moment, indeed. Indeed, it is an assault on everything that 
has stifled the cultural expression of our society. It’s an assault on the 
system that stole every dime the Chambers Brothers ever made while 
grotesquely enriching Britney Spears.

—John Perry Barlow2

The enactment of the dmca seemed to give the content industries the 
security they were seeking. So long as they encased their content in tech-
nological protection envelopes, they could set and enforce any restrictions 
they chose on access and use. People would be forbidden to circumvent, 
and, because of the prohibition of circumvention devices and services, 
only the most talented teenage hackers would have the capability to 
circumvent in any event. Motion picture studios and record companies 
believed that they controlled the rights in content people wanted to see 
and hear, so they could pretty well write their own technological protection 
ticket—consumers would have to go along.

Technological protection standards have historically been hammered  
out in negotiations between representatives of copyright owners and  
organizations representing consumer electronics manufacturers. Consumer 
electronics companies are resistant to demands that they disable their 
machines, or install devices likely to impair viewing, listening, or recording 
performance. They have, however, been willing to install copy-protection 
devices so long as the technology is not too costly and every manufacturer 
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agrees or is legally required to install precisely the same device. This 
removes the threat to compliant manufacturers that other manufactur-
ers will compete by using less effective devices. It also removes the threat  
to copyright owners that some consumers will insist on purchasing  
noncompliant equipment.

Motion picture studios had some experience with technological pro-
tection. All of the mainstream studios used copy protection technology 
to prevent copying of videocassettes. In March of 1997, the digital video 
disc, or DVD, hit the market. It was slow to catch on. DVDs were them-
selves protected by a content scrambling system (CSS) that controlled 
access by restricting the play of all commercially released DVDs to 
licensed DVD players. The content on DVDs was scrambled, and the 
studios licensed DVD player manufacturers to build CSS descrambling 
software into their DVD players. The CSS license incorporated a host of 
conditions and specifications that the studios wanted to be sure were built 
into the players, and could easily be modified to mandate additional spec-
ifications as technology developed. Some of those specifications involved 
copy protection; others were attempts to preserve some of the profitable 
features of the pre-digital distribution market. The studios insisted, for 
example, that DVD players incorporate hardware or software that disa-
bled them from playing DVDs released in different geographic regions, 
or that permitted DVD producers to include unskippable commercials. 
CSS did not prevent copying of DVDs, though, and pirate DVDs hit the 
market almost immediately. Since CSS operated to restrict access (that 
is, play), infringers simply copied the DVDs without playing them. The 
resulting copies worked exactly like the authorized ones, complete with 
CSS access-protection.

Some studios had been reluctant to release their films on DVD 
because of the potential for massive unauthorized digital copying, but 
had endorsed a more secure format, “Digital Video Express,” or “Divx,” 
which implemented pay-per-view. Divx discs were encoded to restrict 
access, and were playable only in Divx-compatible players. Consumers 
could buy a Divx disc for a small sum, watch it once, and would then 
be required to pay and gain reauthorization for subsequent viewings. 
Electronics retailer Circuit City announced the debut of the Divx format 
in the fall of 1997. Divx discs and players hit the stores in the summer of 
1998. Some people bought them, but not many. A year later, Circuit City 
announced it was abandoning the format entirely.

Meanwhile, consumers had begun to complain about being unable to 
watch a DVD legally purchased in one country on a DVD player pur-
chased in another country, and about having to watch the commercials 
every time they watched the feature. The motion picture industry took 
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the position that since it controlled the content, it was entitled to condi-
tion access on any terms it chose, and since the new statute prohibited 
circumvention of access controls, any device or service that permitted 
consumers to evade those terms, regardless of the reason, violated the 
law. When a couple of amateurs reverse-engineered CSS in order to write 
DVD player software for the Linux operating system, and posted a CSS 
decryption program (dubbed “DeCSS”) on the Internet, the motion pic-
ture industry filed three different lawsuits against sites posting the code 
for the utility or linking to sites that posted it, contending that the avail-
ability of the program raised a massive piracy threat.3

The DeCSS litigation poses the access question squarely. If “access” 
means only initial access, then it is clear that DeCSS should not violate the 
access-control-circumvention provisions of the DMCA. DeCSS is useless 
to people who do not already have a DVD in hand, and all of those peo-
ple are authorized to gain access to the content in order to view it. On the 
other hand, if access means each act of viewing, listening, or using, then 
use of DeCSS would violate the access-control-circumvention provisions 
notwithstanding one’s reason. It simply wouldn’t matter that one wanted 
to employ a device to play a DVD one had purchased on a computer the 
Motion Picture Association has not licensed, or to play a DVD purchased 
in the UK on the DVD player one owned in the United States, or to 
keep one’s six-year-old from seeing a salacious preview. The motion pic-
ture industry interpreted the law to bar circumvention of access control 
for any reason except the narrow and conditional exceptions explicitly 
enumerated in the statute. In the first judicial decision to interpret the 
DMCA, a court agreed.4 The defendants argued that creating and post-
ing the utility came within the fair use exemption. The motion picture 
studios responded that fair use was no defense to an anticircumvention 
charge, and, again, the court agreed:

The policy concerns raised by defendants were considered by 
Congress. Having considered them, Congress crafted a statute that, 
so far as the applicability of the fair use defense to Section 1201(a) 
claims is concerned is crystal clear. In such circumstances, courts may 
not undo what Congress has so plainly done by “construing” the 
words of the statute to accomplish a result that Congress rejected.5

The story involving the music and recording industries is more compli-
cated, in part because of longstanding social attitudes favoring free use 
of music, attitudes that the law had previously accommodated.6 Record 
companies had not yet developed a copy-protection standard when the 
DMCA took effect. The recording industry insisted on technology as 
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nearly leak-proof as possible, and had not yet found one. Instead, a vari-
ety of software companies had developed their own incompatible, pro-
prietary technologies and were trying to persuade record companies and 
Web sites to adopt them. In 1998 the recording industry had a lock on 
most of the recorded music consumers wanted to listen to. All it needed 
to do was to hang on to consumers’ ears long enough to get its piracy-
resistant format up and running. It failed to appreciate how narrow its 
time window would be in Internet time.

By the time the Digital Millennium Copyright Act took effect in 
October, a small but significant number of music enthusiasts had discov-
ered music recorded in MP3 format. MP3 is a patented file-compression 
format that permits near-CD quality recordings to be reproduced in 
files of manageable size. Freely available software allows consumers to 
translate the musical recordings on commercial CDs to MP3 files on a 
computer hard disk, and play the music through the computer’s speak-
ers. Because MP3 files have been compressed, it is feasible to store large 
numbers of files on a typical computer hard disk, and to transmit high-
quality recordings over the Internet. Consumers can download entire 
music libraries over their telephone lines. By 1998, independent bands 
had begun to distribute their music directly to consumers in MP3 format, 
some for free and others for money. Bigger bands posted files containing 
free samples. Web sites sprung up devoted to MP3 hype and MP3 tips 
and MP3 files. In the summer of 1998, Diamond Multimedia announced 
that it would introduce a new portable MP3 player that would allow 
consumers to carry thirty minutes of music with them.

MP3 is just a file format. It most certainly can be used for unau-
thorized and infringing recordings; it may also be used for legitimate 
recordings, and in 1998 it was seeing both sorts of use. From the record 
companies’ perspective, the problem with the MP3 format was that 
it was insecure: because the format incorporated no copy-protection 
standard, files could be copied, and copies could be copied and copied 
again. (In that respect, it was not appreciably different from the commer-
cial CD format,7 but because MP3 files are smaller than the music data 
files fixed on a commercial CD, making and trading MP3 files is more 
convenient than making and trading copies of commercial CDs.) The 
existence of an insecure digital format threatened the industry’s ability 
to impose its own secure format on consumers and consumer electronics 
manufacturers. Perhaps even more frighteningly, the digital distribution 
of MP3 files held the potential for new paradigms for the distribution of 
music and new possibilities for making money from music. Some of the 
new paradigms incorporated conventional music publishers and record 
companies, but others bypassed the conventional business models. If 
everyone could be her own publisher on the Internet, every musician 
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could be her own record company, and a small group of musicians were 
trying to do just that.

The recording industry responded to the growing popularity of music 
in the MP3 format by trying to shut the entire phenomenon down. All of 
it—the industry was determined to elbow both illegal trafficking in MP3 
files and legitimate distribution of music in MP3 format out of the online 
market.8 Record companies insisted that MP3 was a tool for pirates, and 
that all or at least most of the MP3 files sitting on consumers’ hard disks 
were pirated recordings. Bands who posted MP3 files on their Web pages 
were ordered to take them down or lose their recording contracts.9 When 
the first portable MP3 player came out, the recording industry filed suit to 
stop it.10 The Recording Industry Association used its infringement law-
suit against the manufacturer of the Rio portable MP3 player as a threat 
against all consumer electronics manufacturers, and demanded that no 
business market a portable device capable of playing MP3 files. Instead, 
the Recording Industry Association insisted, portable digital players 
should be compatible only with secure, encrypted recording formats.

In December of 1998, the recording industry announced that it had 
formed a consortium of record companies, software companies, and 
consumer electronics companies to devise a new, secure digital music 
file format to enable record companies to distribute digital music over 
the Internet without surrendering control over their copyrighted mate-
rial. The members of the Secure Digital Music Initiative (SDMI) then got 
together in secret monthly meetings to talk and talk and talk about what 
the new secure standard would look like. Companies that had already 
invested in some proprietary formats understandably pushed their for-
mats. Copyright owners wanted something that was both impregnable 
and incompatible with MP3—indeed, they spent more time in the first 
months of the initiative demanding that devices be unable to play MP3 
files than they did focusing on the specifics of a secure format. Consumer 
electronics manufacturers were unwilling to commit to manufacture 
equipment unless it seemed likely consumers would buy it. They talked 
and talked for months—not long in conventional time but an eon in 
Internet time. Six months later, the SDMI consortium had not yet come 
up with a secure digital specification. That’s when the U.S. Court of 
Appeals for the Ninth Circuit ruled that the industry’s lawsuit against the 
manufacturer of the Rio portable MP3 player was meritless.11 The copy-
right law, the court held, entitled consumers to make MP3 recordings of 
their CDs, and it entitled manufacturers to make devices intended to help 
consumers play these recordings. Other manufacturers announced they 
would bring out their own portable MP3 players.

By engaging in a scorched-earth campaign, the recording industry 
squandered some truly awesome assets. If it had managed to keep its 
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audience devoted long enough to get its piracy-resistant format up and 
running, it might well have been able to build the pay-per-listen world 
the DMCA seemed to promise it. There were two sensible ways to go 
about it: one was to rush lots of secure music and portable devices that 
could play that secure music into the market, and rely on the fact that, 
by controlling the music that people wanted to hear, conventional record 
companies were well-positioned to compete with MP3 in a head-to-head 
battle. There were lots of proprietary secure formats being tested and any 
one of them would have done for a start. The second possibility was to 
take more time to design a good secure format, but meanwhile to release 
product in MP3 format to keep hold of the public’s ears. As business 
plans go, this one would not have been crazy. Music is still being released 
on CDs, and CD-to-MP3 is a trivial and legal transformation once one 
has the necessary software installed on one’s computer. The recording 
industry, however, was unwilling to subject its current catalog to possible 
piracy, and was unwilling to commit itself to an insecure digital standard 
that might become entrenched. Instead, it fought about whose patented 
security algorithm would become the new standard, and it focused on 
herding all MP3 music off the Internet.

As the 1999 holiday buying season wound down, there was still no 
complete SDMI specification, and no SDMI music had been released. 
Meanwhile, consumers downloaded MP3 software, bought MP3 machines, 
and collected a slew of MP3 files. The granddaddy of MP3 Web sites was 
an MP3 music portal at www.MP3.com. MP3.com, launched in 1996 by 
entrepreneur Michael Robertson, originally offered free MP3 downloads 
of non-major label music, MP3-related software, MP3 commentary and 
how-to articles, and MP3 discussion bulletin boards. The site also offered 
new bands and those not yet signed to recording contracts an opportunity 
to reach potential fans. Artists could sign up, upload an MP3 file or sev-
eral, and any pictures or promotional material they wanted to. MP3.com 
would announce the artists and songs on its new songs list, and allow indi-
viduals to listen to or download a copy of the song. MP3.com also made 
and marketed CDs. MP3.com would sell consumers a digital audio music 
(DAM) CD, containing songs in both conventional and MP3 format. A 
full-length DAM CD went for about half the price of a major label CD, 
and MP3.com split the price fifty-fifty with the artist. (Contrast that with 
a typical royalty of 6 percent of the suggested retail price for major label 
recordings: If a typical CD costs $15.99, and an MP3.com DAM CD costs 
$7.99, then even after earning back any cross-collateralized advances, an 
artist would earn less than a dollar per CD sold on a major label. She’d 
earn $3.99 outright per DAM CD sold via MP3. Of course, major label 
recordings sell many more CDs than MP3.com will; artists without major 
label record contracts, however, didn’t have that option.)
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Despite the legitimate services, the recording and music industries 
viewed MP3.com as a site that gave aid and comfort to pirates. Robertson 
received letters from lawyers in response to postings offering links to 
software enabling consumers to get around copy-protection mechanisms, 
or analyzing the weaknesses of particular copy-protection schemes, 
demanding that he remove the offending items from the MP3.com site. 
Robertson cultivated this “bad boy” image to enhance his site’s appeal to 
an audience of young hacker wanna-bes. Armed with a large audience to 
sell to potential advertisers, Robertson bought performing rights licenses 
from ASCAP and BMI, permitting him to play hit songs on his Web site. 
He then announced an initial public offering, and a host of enhanced 
services including “MyMP3.com.”

Robertson’s MyMP3.com service allowed subscribers to listen to (but 
not save) music cuts copied from any CD in their possession, from any 
remote location. A subscriber would demonstrate possession of a CD by 
putting the CD in a computer CD-ROM drive and transmitting the CD’s 
identifying information to MP3.com over the Internet. MP3.com provided 
a password-protected virtual music “locker” permitting access to exactly 
the same music the locker would have contained if the subscriber had 
translated each cut on the CD to MP3 format and then uploaded the MP3 
file over the Internet. Actually uploading the music would have taken 
hours. By using its own library of MP3 recordings created from CDs it 
had purchased, and requiring transmission only of proof of consumers’ 
possession of corresponding CDs, MP3.com made the process of assem-
bling a private online music library quick and convenient. Robertson 
figured that the service was legal: consumers, after all, were legally enti-
tled to make noncommercial recordings of music, and he had licensed 
from ASCAP and BMI the right to transmit the music over the Internet. 
The music and recording industries disagreed, and filed several lawsuits.

Although Robertson had negotiated licenses with composers to per-
form their music, he hadn’t obtained licenses from record companies to 
perform their recordings of that music, and he hadn’t even thought he 
might need licenses from record companies or composers’ music publish-
ers to copy recordings of their music, since he was relying on consumers’ 
legal privileges to make copies for their own personal use. The court 
refused to permit MP3.com to stand in its subscribers’ shoes, noting that 
MP3.com was a commercial business and made its recordings for purely 
commercial purposes.12

While the MP3.com suit was pending, a college freshman named 
Shawn Fanning, who enjoyed trading MP3 music files and talking about 
them with other music fans, invented Napster, designed to make it easier 
to do both. Napster permitted individuals to locate and share MP3 files 
across the Internet, and it automated the transfer of files from fans who 
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want to share their music libraries to fans who want to listen to or copy 
particular recordings.

Fanning posted Napster on the Internet for free download. Millions of 
consumers installed Napster and began to trade MP3 files with one another. 
The recording industry filed suit against Napster even before the company 
could officially launch the product.13 If the campaign was meant to chill 
Napster subscriptions, it didn’t work. Within several months, Napster 
had accumulated twenty million subscribers, and estimated its probable 
subscriber base at seventy million by the time it reached its first birthday.

As an adjunct to its lawsuit, the RIAA had sent letters to universities 
urging them to block Napster access from their servers—hundreds com-
plied. The popular rock band Metallica upped the ante by filing its own 
lawsuit against Napster and three universities. Two of the universities, 
Yale and the University of Southern California, had declined to disable 
Napster access, citing academic freedom. The third defendant, Indiana 
University, had initially blocked Napster because it consumed too great 
a share of the system’s bandwidth, but had restored access in response 
to student protests. Yale surrendered first, blocking Napster a week after 
being served with Metallica’s complaint. Indiana caved next, disabling 
access the next day. The University of Southern California followed suit a 
few days later. Metallica, meanwhile, had an answer to Napster’s insist-
ence that, since it didn’t monitor or control its subscribers’ downloads, 
it had no information indicating that any subscriber was infringing the 
band’s copyrights. Metallica hired a consultant to analyze Napster traffic 
and assemble a list of subscribers trading Metallica songs. It then dumped 
thirteen boxes full of documents identifying 335,435 individual Napster 
subscribers who had allegedly downloaded Metallica music. Napster 
obligingly blocked the accounts.

Napster had a number of more than plausible arguments that it was 
not liable for copyright infringement. First, it argued, it posted or stored 
no music on its servers, and had no control over the content traded using 
its service, but merely facilitated transfers initiated and controlled by 
its subscribers. Napster provided none of the content; rather it supplied 
a directory service and assisted its subscribers in making connections 
between their computers, so that they could transmit material to each 
other. Therefore, it claimed, it acted as an Internet service provider and 
was entitled to invoke the service provider and directory service safe 
harbors in the DMCA. Thus, when Metallica provided it with lists of 
infringing subscribers, it had followed statutory procedures to cut off 
their access, and would gladly do so for any other aggrieved copyright 
owner. The record industry responded that the service provider and 
directory safe harbors were not intended to protect services like Napster, 
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and were sufficiently narrowly defined to make Napster’s activities an 
awkward fit with the statutory language. Even were that not the case, the 
record companies insisted, the service provider safe harbors incorporated 
a variety of conditions and procedural prerequisites that Napster had 
failed to comply with, so it was not entitled to invoke the safe harbors as 
a matter of law. The judge sided with the record companies.14

Second, Napster argued, it shouldn’t be liable because the file transfers 
it facilitated were completely legal—individual consumers were making 
personal noncommercial copies of music, behavior permitted by the 
Audio Home Recording Act and by fair use. The judge sided with the 
record companies.

Finally, Napster argued, it shouldn’t be liable because its service had 
legitimate as well as allegedly infringing uses: many of the music files 
transferred by its subscribers were authorized or licensed material. The 
record companies insisted that the chief and perhaps only reason users 
signed up with Napster was the lure of easy access to free pirate record-
ings, and that Napster had built its entire business model on promoting 
copyright infringement. The judge sided with the record companies, and 
ordered Napster to block access to major label recordings or shut down 
pending trial.

The court gave Napster two days to comply. Napster announced it 
would file an emergency appeal, but might have to shut down in order to 
comply with the judge’s decision. In the next forty-eight hours, Napster 
traffic nearly doubled. Meanwhile, visitors to sites offering Napster-like 
functionality without the central server (and therefore without some 
obvious intermediary to sue) increased to the point of server overload. 
Hours before the deadline, the Court of Appeals for the Ninth Circuit 
stayed the injunction pending an expedited appeal.

The content industry continued to find new folks to sue. The motion 
picture industry filed two lawsuits against Web sites that purported to 
rely on statutory privileges to permit the retransmission of television sig-
nals. The recording industry sued a site named MP3board.com, claiming 
that, while the site hosted no infringing content itself, it posted exten-
sive hyper-links to sites that did host infringing content. Merely posting 
hyperlinks, the record companies argued, was itself egregious piracy. 
Both the motion picture and the recording industry filed a lawsuit against 
a site named Scour.com. Scour.com was an advertising-supported enter-
tainment portal that included a search engine for music, video, image, 
and radio material on the Web, and a file-sharing utility that permitted 
the exchange of music, video, and audio files. Scour’s search engine, like 
other search engines, did not differentiate between files made available 
on the Web under the authority of the copyright owner and files made 



138 The Copyright Wars

available by unauthorized volunteers, and a Scour.com search would 
typically retrieve links to content of both sorts. That, said the content 
industry, amounted to promoting and enabling widespread piracy: “This 
is about stealing, plain and simple.”15

But it wasn’t plain or simple. In each of the cases, defendants had appealing 
arguments that their activities were legal. In each case, analogous behav-
ior in the offline world was permitted by statute or caselaw. MP3.com’s  
archive of recordings, for instance, was functionally indistinguishable from 
the recordings that television and radio broadcasters make of licensed 
material to facilitate the broadcast. Television and radio stations have never 
asked permission to make these copies, and in 1976 obtained an express 
statutory privilege to make “ephemeral” recordings incidental to licensed 
transmissions. There is no principled reason to distinguish webcasting.

MP3.com had permission from composers to perform their music, 
but had not secured permission from record companies to perform 
their recordings. Again, the radio and television analogy is instructive. 
Television and radio stations have never needed permission from record 
companies (as distinguished from composers) to perform their recorded 
music, because the owners of sound recording copyrights had no legal 
right to control public performances of their recordings. Here there is a 
principled reason to treat Webcasting differently: an Internet transmis-
sion could result in a saved digital file. Congress therefore amended the 
copyright law in 1995 to give record companies exclusive rights over 
some digital audio transmissions. MP3.com, however, was not engaging 
in that sort of transmission as part of its MyMP3.com service; instead 
it was streaming the music in a format that resisted reproduction. The 
DMCA had included a complicated deal that sought to address audio 
streaming, but where MyMP3.com’s transmissions fell within the new 
scheme was far from clear.16

Napster was not itself actually doing anything that infringed music or 
record copyrights directly. It made no copies, created no adaptations, dis-
tributed no copies, and transmitted no files. Indeed, no MP3 files passed 
through Napster’s servers. Instead, it distributed software that enabled it 
to maintain a directory of designated MP3 files on the computers of those 
of its subscribers who were actually online, that permitted subscribers to 
use that directory to find MP3 files, and that automated a subscriber-to-
subscriber transfer. The suit against Napster sought to hold it liable as a 
contributory infringer for facilitating widespread unauthorized distribu-
tion of files copied from recorded music. Deciding whether contributory 
liability was warranted required answering the question whether individ-
ual consumers could legally engage in noncommercial online exchange 
of MP3 files. If Napster’s subscribers were not breaking the law, then 
Napster was not breaking the law either.
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Did individuals have a privilege to share MP3 files? No court had 
yet answered that question. The Ninth Circuit had held that consumers 
had a legal privilege to make MP3 files, just as they had a legal privilege 
to tape television programs on a VCR. Giving away or loaning legiti-
mately made copies of copyrighted works in the offline world is legal 
under the first sale doctrine. Online, however, sharing files involves both 
transmission and the creation of additional copies. Posting MP3 files for 
the world to download would clearly violate the copyright owners’ rights 
to control public performances. Was a Napster-mediated one-to-one file 
transfer a public performance or a private one?

iCraveTV, a Canadian Web site, permitted Canadian browsers to 
view Webcasts of free Toronto television signals, claiming that its activi-
ties were authorized by the Canadian copyright law’s license for cable 
television.17 In both Canada and the United States, cable television opera-
tors have a statutory license to retransmit broadcast programming. The 
motion picture studios argued that even if iCraveTV’s interpretation of 
Canadian law were sound, the nature of the Internet made it impossible 
for iCraveTV to prevent viewers who weren’t in Canada from gaining 
access to their site. Since U.S. residents (or Canadians vacationing in the 
United States) could claim to be in Canada and thus view iCraveTV’s 
transmissions, iCraveTV was illegal in the United States, where Canadian 
copyright law didn’t apply. The court ordered iCraveTV to shut down 
unless it could guarantee that no individual in the United States could 
gain access to iCraveTV’s programming.18

David Simon started RecordTV.com, seeking to use the Internet as a  
virtual VCR, to solve the problem of people’s learning they would miss 
their favorite TV shows at places and times that made it impractical to 
arrange to record them. Subscribers could log on to their private accounts 
from any location and place a request to record a particular TV show; 
after the show aired, they could sign back on within ten days and view (but 
not save) the show. Like MyMP3.com and iCraveTV, RecordTV tried to 
capitalize on Internet delivery by offering consumers more flexible and con-
venient access to works they were already permitted to see and hear. Simon 
believed that he was entitled to rely on individuals’ privilege to record TV 
shows in order to watch them at different times. His site’s performance 
of a recording of any particular program would be transmitted only to 
the subscriber who requested the recording. That would make it a private 
performance rather than a public one, and private performances do not 
violate the copyright law. The motion picture industry disagreed; twelve 
motion picture studios filed a lawsuit to shut RecordTV.com down.19

MP3Board.com deploys an automated search engine that searches 
the Internet for publicly accessible MP3-related material, and gener-
ates hyper-links to the sites that it finds. The links are displayed on the 
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MP3Board.com web pages. MP3Board does not review or monitor the 
links or the sites that they refer to. Hyperlinks are merely coded instruc-
tions giving the location of files on the Internet. They make it easy for 
Web browsing software to find a site on the Web in a way that’s analo-
gous to the way footnotes make it easy to find a cited source, or driving 
directions make it easy to find a street address. Hyperlinks are not copies, 
adaptations, distributions, performances, or displays of the sites they link 
to or the content those sites contain, and no court had held that posting a 
hyperlink constituted copyright infringement. When MP3Board received 
a letter from the Recording Industry Association of America demanding 
that MP3Board remove all links to sites containing infringing material 
or cease its operations, it filed a lawsuit asking the court to declare that 
its hyperlinks did not infringe RIAA’s member copyrights.20 The RIAA 
filed a counterclaim to shut MP3Board down, insisting that it was “an 
extensive and egregious link site that facilitates widespread copyright 
infringement on the Internet.”21

The spring and summer of 2000 saw an explosion of Internet-related 
copyright litigation. Some cases involved straightforward piracy, but far 
fewer than the content industries claimed. Other cases revealed a dif-
ferent pattern: Innovators and upstarts sought to exploit the Internet’s 
potential by creating an online analogue to an offline resource. They set 
up their sites believing their activities to be legal. Some of them relied 
on legal privileges that had permitted analogous activity in the offline 
world. Copyright owners insisted that even long-standing offline privi-
leges didn’t extend to online activities, and relied on statutory language 
drafted so narrowly that it had no elasticity at all. Meanwhile, though, 
content industries declined to make their material available for licensed 
download, fearing possible loss of control.
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CHAPTER ELEVEN

Copyright Law in the 
Digital Millennium

In the wake of the enactment of the Digital Millennium Copyright 
Act, the content industries’ chief strategy combined litigation with the 
threat of further litigation. They searched out, identified, threatened, 
and if necessary sued intermediaries who arguably facilitated individu-
als’ unauthorized use. They used automated programs that roamed the 
Internet searching for signs of infringement to find suspicious sites, and 
the DMCA’s expedited subpoena procedures to force service provid-
ers to identify alleged pirates. In many cases, a threat was all that was 
necessary. The Recording Industry Association sent scores of letters to 
universities demanding that student Web sites be shut down, and they 
were shut down. The RIAA demanded that Internet service providers 
terminate subscribers and subscribers were terminated.

The software industry had begun to sell its products online long before 
the enactment of the DMCA. Advertising-supported works like news-
papers and magazines spawned online versions in the early 1990s. The 
motion picture, music, and book publishing industries, however, had 
maintained that until the DMCA’s protections became law, they would 
not risk their valuable content on the Internet. After the DMCA’s pro-
tections became law, they still declined to make their works available 
for download, concerned that existing technological protections were 
insufficiently leak-proof. Even after the popularity of MP3.com, Napster, 
MP3Board, iCraveTV, and Scour demonstrated the tremendous demand 
for digital music and television, the recording and motion picture indus-
tries remained reluctant to license Web distribution of their material. 
Instead, they pursued relentless campaigns designed to educate, deter, 
and avenge. 

As individual offenders were shut down, others sprang up. The record-
ing industry association’s suit against Napster inspired a number of 
Napster-variants supplying similar functionality without Napster’s vul-
nerabilities. A start-up introduced “Aimster”—a Napster-like add-on to 
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America Online’s Instant Messenger program that permitted file sharing 
within a small group of “buddies.” Programs like Gnutella and Freenet 
supplied distributed search and file-sharing capability, bypassing a cen-
tral server entirely, so that there would be no intermediary to sue and no 
records of who had transferred what files to subpoena.

As a comprehensive strategy, litigation works best against commercial 
actors. If it takes a lot of money to produce or distribute content, produc-
ers and distributors will need money, will have money, will be likely to 
hire lawyers, and will be vulnerable to weapons aimed at their pocket-
books. MP3.com and Napster have investors to keep happy. Universities 
have legislatures and donors to soothe. Thus it is completely understand-
able that the content industry focused its lobbying efforts on pinpointing 
intermediaries to sue. It eschewed the politically difficult course of seek-
ing an amendment expressly imposing liability on individual consumers 
for noncommercial copying and private transmission. It sought instead 
to prevent individual infringement by securing a tough anticircumvention 
law. That focus turned out to be shortsighted. When producing and dis-
tributing content is cheap, commercial intermediaries are optional. The 
Internet permits individuals to share material with one another on an 
immense scale and at negligible cost. Stopping each of them is not the 
sort of task that litigation does best—especially when the basis for their 
liability is murky.

The strategy of making it impossible for millions of teenagers to 
engage in unauthorized uses by enacting legal protection for access con-
trols has not worked particularly well either—at least so far. Content 
owners started pressing for anticircumvention laws as early as 1993. The 
Lehman Working Group recommended such a law in its Green Paper 
report in 1994. Multiple access-control technologies appeared under the 
name of “electronic rights management systems” in 1995, and commer-
cial systems appeared early in 1996. Yet, in the spring of 2000, several 
generations later in Internet time, record companies had failed to secure 
their recordings, or to make them available for digital download. Had 
record companies begun encrypting their recordings in 1993, or even 
1996, the vast majority of content traded on Napster would have been 
unavailable to the ordinary consumer with no hacker skills, because the 
source recordings would have been technologically protected. Having 
failed to deploy secure digital music, record companies have relied on 
courts to revise the bargain to insert a provision imposing liability on 
consumers for noncommercial copying, private performance, and private 
distribution. That’s a hard sell, especially if the consumers don’t go along.

Moreover, the music industry’s reluctance to release product over 
the Internet undermined its campaign to persuade citizens to “say yes 
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to licensing.” The RIAA failed in its bid to marginalize MP3 software 
and keep portable MP3 players from the market. It failed to persuade 
consumer electronics manufacturers to make their portable digital music 
players MP3 incompatible. It promised consumers, repeatedly, that the 
availability of licensed major-label music for their SDMI-compliant port-
able players was imminent, and then it didn’t deliver any. What did it 
imagine consumers were going to play on their portable MP3 players? If 
unlicensed major-label music was the only major-label music available, 
consumers didn’t have the option to say yes to licensing.

Nor was the record companies’ moral position appealing. The record-
ing industry’s insistence that unless musicians were fairly paid, there 
would be no music rang particularly hollow with fans given the industry’s 
years of demonstrating that when musicians are not fairly paid, they con-
tinue to play, write songs, perform at concerts, and cut records. Record 
companies had collected the lion’s share of record revenues for years, 
arguing that their part of the process of creating and selling records was 
the expensive part. They controlled the recording studios, record press-
ing and CD burning plants, and the distribution network, and if studios, 
pressing plants, and distributors don’t get paid, they don’t stay in busi-
ness. The Internet makes much of that infrastructure optional. Yet not 
one major label proposed reallocating the share of revenue as between the 
record company and the artist. No major label has been willing to invest 
in models in which individuals pay artists and authors directly, even one 
obliging artists and authors to send the record companies their cut. Not 
one major label has announced that the money it won’t spend burning, 
packaging, and shipping CDs would be shared with consumers in the 
form of lower prices. Instead, the recording industry suggested that when 
it did make its catalog available online, the consumer should pay the same 
$17.99 for an encrypted, downloaded digital file (protected from copying, 
sharing, lending, or resale) that she pays for an unencrypted, loanable, 
copyable, resalable CD. No wonder consumers aren’t going along.

And they aren’t. Napster has more than forty million subscribers 
despite the record industry’s attempts to paint it as a pirate. In the forty-
eight hours after the court ordered Napster to shut down, Napster traffic 
increased markedly. Napster subscribers checked out Gnutella and Freenet. 
Millions of people apparently decided that they would continue to share 
files without regard to the court’s ruling. In the following weeks, several 
small start-ups announced their own file-sharing applications. Either they 
figured that they had incorporated some features that evaded Napster’s 
legal problems, or they gambled that the legal ruling wouldn’t last. If forty 
million people refuse to obey a law, then what the law says doesn’t mat-
ter. It may be that people flout it because they’re natural lawbreakers, or it 
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may be, as I argue in chapter 8, that they don’t comply because it doesn’t 
make sense to them. Whatever the reason, the law is not going to work 
well in the real world.

Bandwidth constraints have so far limited both the demand for digi-
tal, downloadable movies and the unauthorized trading of feature films. 
Digitized movies comprise very large files; 56k modems are slow. The 
movie studios are even further from distributing encrypted product via 
download than their siblings in the recording industry. Although the 
motion picture industry distributes CSS-encrypted DVDs, it has limited 
its release of online product to low-resolution, video streaming of movie 
trailers. The ease with which DeCSS was created and disseminated, how-
ever, suggests that, as high-speed Internet connections become more 
common, the motion picture industry may face similar difficulties. Its 
litigation strategy, aimed in part at banishing unwanted links from the 
Internet, suggests that it insists on tighter control of the networked digital 
environment than the public is likely to allow it to exercise.

Beyond a very small number of well-publicized “e-books,”1 the print 
publishers’ forays into online publishing of technologically protected 
words has thus far been limited to a rudimentary and leaky subscrip-
tion model. Online newspapers, magazines, technical publishers, and 
information services condition access to text on registration, payment 
(in money, personal data, or both), and clicking “I accept” to a long 
recital of restrictive terms of use. Subscribers who click seem to feel lit-
tle compunction, however, about reposting access-protected texts to 
their friends, their acquaintances, and the world at large.2 Again, the 
publishers’ moral position is not especially appealing. At the same time 
newspaper publishers joined as plaintiffs in a copyright infringement suit 
to shut down a site encouraging individuals to repost copyrighted news 
stories,3 many of them were posting or licensing others to post content 
online without permission from or payment to the individual copyright 
owners who had written it.4 Digital print publishers are only beginning to 
deploy heavy encryption and disappearing digital ink to prevent author-
ized readers from saving what they read and passing it along. It remains 
to be seen how much control the public will be willing to let publishers 
exercise over reading.

Access controls and anticircumvention laws may yet enable the con-
tent industry to assert its control over audiences’ eyes and ears, once it 
does get its encrypted content online. Or, the industry may need to return 
to the bargaining table and try to achieve yet another law to plug the 
perceived leak. There are noises being made in that direction already.5 

Unless the stakeholders do things very differently this time around, 
though, that law won’t work either.
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CHAPTER TWELVE

Revising Copyright Law for 
the Information Age1

When we examine the question whether copyright needs redesign 
to stretch it around digital technology, we can look at the issues from a 
number of different vantage points. First, there is the viewpoint of cur-
rent copyright stakeholders: today’s market leaders in copyright-affected 
industries. Their businesses are grounded on current copyright practice; 
their income streams rely on current copyright rules. Most of them 
would prefer that the new copyright rules for new copyright-affecting 
technologies be designed to enable current stakeholders to retain their 
dominance in the marketplace.2

One way to do that is to make the new rules as much like the old 
rules as possible. Current copyright holders and the industries they do 
business with are already set up to operate under those rules: they have 
form agreements and licensing agencies and customary royalties in place. 
There are other advantages in using old rules: if we treat the hypertext 
version of the New York Times as if it were a print newspaper, then we 
have about two hundred years’ worth of rules to tell us how to handle it. 
We can avoid the problems that accompany writing new rules, or teach-
ing them to the people (copyright lawyers, judges, newspaper publishers) 
who need to learn them.

Using old rules, however, has the obvious disadvantage that the rules 
will not necessarily fit the current situation very well. Where the new sorts 
of works behave differently from the old sorts of works, we need to figure 
out some sort of fix. Here’s a simple example: Newsstands turn out to be 
an effective way of marketing newspapers and magazines in part because 
it is difficult as a practical matter to make and distribute additional cop-
ies of newspapers and magazines that one buys from the newsstand. If 
one “buys” a newspaper by downloading it from the World Wide Web, 
on the other hand, it is pretty easy to make as many copies as one wants. 
The old rules, customs, and practices, therefore, will not work very well 
unless we can come up with a way to prevent most of those copies from 
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getting made. Relying on old rules encourages us to solve the problem 
that the World Wide Web is not like a newsstand by disabling some of its 
non-newsstandlike qualities. We could enact rules requiring the proprie-
tors of Web pages to set them up to behave much more like newsstands; 
we could demand that they insert code in each of their documents that 
would prevent downloading or would degrade any downloaded copies; 
we could require modem manufacturers to install chips that disabled the 
transfer of digital data unless some credit card were charged first.

But why would we want to do that? Adopting rules that disable new 
technology is unlikely to work in the long term, and unlikely to be a good 
policy choice if it does work. We have tried before to enact laws that erect 
barriers to emerging technology in order, for policy reasons, to protect 
existing technology. The FCC did precisely that when it regulated cable 
television to the point of strangulation in order to preserve free broadcast 
TV. That particular exercise didn’t work for very long.3 Others have been 
more successful. Direct broadcast satellite television subscriptions still 
lag far behind cable television subscriptions in the United States, and no 
small part of the reason is that our current legal infrastructure makes it 
much more difficult for direct satellite broadcasters than for cable operators 
or conventional broadcasters.4

If our goal in reforming current law were to make things more dif-
ficult for emerging technology, in order to protect current market leaders 
against potential competition from purveyors of new media, then cleav-
ing to old rules would be a satisfactory, if temporary, solution. Adhering 
to old rules might distort the marketplace for new technology for at 
least the short term (since that, after all, would be one of its purposes), 
which might influence how that technology developed in the longer 
term, which, in turn, might influence whether and how the affected 
industries would compete in the markets for those technologies in the 
future. It would probably delay the moment at which the current genera-
tion of dominant players in information and entertainment markets were 
succeeded by a new generation of dominant players in different information 
and entertainment markets.

If instead of looking at the situation from the vantage point of current 
market leaders, we imagined the viewpoint of a hypothetical benevolent 
despot with the goal of promoting new technology, we might reach an 
entirely different answer to the question. Such a being might look at history 
and recognize that copyright shelters and exemptions have, historically, 
encouraged rapid investment and growth in new media of expression. As 
I described in chapter 7, player pianos took a large bite out of the markets 
for conventional pianos and sheet music after courts ruled that mak-
ing and selling piano rolls infringed no copyrights; phonograph records  
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supplanted both piano rolls and sheet music with the aid of the com-
pulsory license for mechanical reproductions; the jukebox industry was 
created to exploit the 1909 act’s copyright exemption accorded to the 
“reproduction or rendition of a musical composition by or upon coin-
operated machines.” Radio broadcasting invaded everyone’s living 
rooms before it was clear whether unauthorized broadcasts were copy-
right infringement; television took over our lives while it still seemed 
unlikely that most television programs could be protected by copyright. 
Videotape rental stores sprang up across the country shielded from copy-
right liability by the first sale doctrine. Cable television gained its initial 
foothold with the aid of a copyright exemption, and displaced broadcast 
television while sheltered by the cable compulsory license.5

Why would a copyright exemption promote development? Conventional 
wisdom tells us that, without the incentives provided by copyright, entre-
preneurs will refuse to invest in new media. History tells us that they do 
invest without paying attention to conventional wisdom. A variety of 
new media flourished and became remunerative when people invested 
in producing and distributing them first, and sorted out how they were 
going to protect their intellectual property rights only after they had 
found their markets. Apparently, many entrepreneurs conclude that if 
something is valuable, a way will be found to charge for it, so they con-
centrate on getting market share first, and worry about profits—and the 
rules for making them—later. The sort of marketplace that grows up in 
the shelter of a copyright exemption can be vibrant, competitive, and 
sometimes brutal. Some prospectors will seek to develop market share on 
a hunch; others from conviction. Still others may aim only to generate 
modestly valuable assets that will inspire some bigger fish out there to eat 
them. In any event, new products may be imagined, created, tested, and 
introduced, and new media may be explored. Fierce competition is not 
very comfortable, but it can promote the progress of science nonetheless.

In addition, by freeing content providers from well-established rules 
and customary practices, a copyright shelter allows new players to enter 
the game. The new players have no vested interest—yet—so they are will-
ing to take more risks in the hope of procuring one. They end up exploring 
different ways of charging for value. Radio and television broadcast sig-
nals are given to their recipients for free; broadcasters have figured out 
that they can collect money based on the number and demographics of 
their audiences. Many valuable software programs obtained their awe-
some market share by being passed on to consumers at no extra cost (like 
Microsoft Windows®), or deliberately given away as freeware (like AOL® or 
Netscape®). Other software programs may well have achieved their domi-
nant market position in part by being illicitly copied by unlicensed users.  
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Indeed, industry observers agree that at least half of all of the copies of 
software out there are unauthorized, yet the software market is boom-
ing; it is the pride of the U.S. Commerce Department. Perhaps all of the 
unauthorized copies are part of the reason.

Our hypothetical benevolent despot, then, might propose a temporary 
period during which the Internet could be a copyright-free zone. Nobody 
seems to be making that sort of proposal these days, so perhaps I am mis-
taken about what a wise ruler would view as good policy. Or perhaps all 
the benevolent despots in the neighborhood are off duty, on vacation, or 
just simply hiding. Perhaps they’ve sought alternate employment.

A number of other viewpoints are possible. I’d like to focus on a third: 
the classic formulation of copyright as a bargain between the public 
and copyright holders.6 In the efforts to enact the Digital Millennium 
Copyright Act, stakeholders focused almost exclusively on the copyright 
holders’ side of that bargain. Copyright owners, however, have never 
been entitled to control all uses of their works. Instead, Congress has 
accorded copyright owners some exclusive rights, and reserved other 
rights to the general public. Commonly, copyright theorists assess the 
copyright bargain by asking whether it provides sufficient incentives to 
prospective copyright owners.7 Yet, economists tell us that, at the margin, 
there is always an author who will be persuaded by a slight additional 
incentive to create another work, or who will be deterred from creating 
a particular work by a diminution in the copyright bundle of rights. If 
we rely on the simple economic model, we are led to the conclusion that 
every enhancement of the rights in the copyright bundle is necessary to 
encourage the creation of some work of authorship.

Asking “What should copyright holders receive from this bargain? 
What do they need? What do they want? What do they deserve?” then, 
may be less than helpful. We might instead look at the other side of 
the equation, and ask “What is it the public should get from the copy-
right bargain? What does the public need, want, or deserve?” The public 
should expect the creation of more works, of course, but what is it that 
we want the public to be able to do with those works?

The constitutional language from which Congress’s copyright enact-
ments flow describes copyright’s purpose as “[t]o promote the Progress 
of Science and useful Arts.” We can begin with the assertion that the 
public is entitled to expect access to the works that copyright inspires. 
That assertion turns out to be controversial. Public access is surely not 
necessary to the progress of science. Scientists can build on each others’ 
achievements in relative secrecy. Literature may flourish when authors 
have the words of other authors to fertilize their own imaginations, but 
literature may thrive as well when each author needs to devise her own 
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way of wording. If we measure the progress of science by the profits of 
scientists, secrecy may greatly enhance the achievements we find.

Still, if valuable works of authorship were optimally to be kept secret, 
there would be no need for incentives in the copyright mold of exclu-
sive rights. Authors could rely on self-help to maintain exclusive control 
of their works. Copyright makes sense as an incentive if its purpose is 
to encourage the dissemination of works, in order to promote public 
access to them. It trades a property-like set of rights precisely to encour-
age the holders of protectable works to forgo access restrictions in aid of 
self-help. For much of this country’s history, public dissemination was, 
except in very limited circumstances, a condition of copyright protection.8 

While no longer a condition, it is still fair to describe it as a goal of 
copyright protection.9

But why is it that we want to encourage dissemination? What is it we 
want the public to be able to do with these works that we are bribing 
authors to create and make publicly available? We want the public to 
be able to read them, view them, and listen to them. We want members 
of the public to be able to learn from them: to extract facts and ideas 
from them, to make them their own, and to be able to build on them. 
That answer leads us to this question: how can we define the compensa-
ble units in which we reckon copyright protection to provide incentives 
(and, since the question of how much incentive turns out to be circular, 
let’s not worry about that for now) for creation and dissemination, while 
preserving the public’s opportunities to read, view, listen to, learn from, 
and build on copyrighted works?

In 1790, Congress struck this balance by limiting the compensable 
events within the copyright owner’s bundle of rights to printing, reprint-
ing, publishing, and vending copyrighted works.10 (That translates, 
in current lingo, into an exclusive right to make, distribute, and sell 
“copies.”11) Public performances, translations, adaptations, and displays 
were all beyond the copyright owner’s control. Courts’ constructions of 
the statute supplied further limitations on the copyright owner’s rights. 
The statutory right to vend was limited by the first sale doctrine.12 The 
statutory right to print and reprint did not apply to translations and 
adaptations,13 did not prevent others from using the ideas, methods, or 
systems expressed in the protected works,14 and, in any event, yielded to 
a privilege to make fair use of copyrighted works.15

Congress, over the years, expanded the duration and scope of copy-
right to encompass a wider ambit of reproduction, as well as translation 
and adaptation, public for-profit performance, and then public performance 
and display. It balanced the new rights with new privileges: Jukebox 
operators, for example, enjoyed an exemption from liability for public 
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performance for more than fifty years, and were the beneficiaries of a 
compulsory license for another decade after that.16 Other compulsory 
licenses went to record companies, cable television systems, satellite car-
riers, and noncommercial television.17 Broadcasters received exemptions 
permitting them to make “ephemeral recordings” of material to facilitate 
its broadcast; manufacturers of useful articles embodying copyrighted 
works received a flat exemption from the reproduction and distribution 
rights to permit them to advertise their wares. Libraries received the ben-
efit of extensive privileges to duplicate copyrighted works in particular 
situations. Schools got an express privilege to perform copyrighted works 
publicly in class; music stores got an express privilege to perform music 
publicly in their stores; and small restaurants got an express privilege 
to perform broadcasts publicly in their restaurants.18 Congress did not 
incorporate specific exemptions for the general population in most of 
these enactments because nobody showed up to ask for them.19 At no 
time, however, until the enactment of the access-control anticircum-
vention provisions of the DMCA, did Congress or the courts cede to 
copyright owners control over looking at, listening to, learning from, or 
using copyrighted works.

The right “to reproduce the copyrighted work”20 is commonly termed 
the fundamental copyright right. The control over the making of copies 
is, after all, why this species of intellectual property is called a copyright. 
So it is tempting, and easy, to view the proliferation of copying technology 
as threatening copyright at its core. However we revise the copyright law, 
many argue, we need to ensure that the copyright owner’s control over 
the making of every single copy of the work remains secure. This is espe-
cially true, the argument continues, where the copies are digitally created 
and therefore potentially perfect substitutes for the original.21

Copyright holders have long sought to back up their legal control of 
reproduction with functional control. In the 1970s, copyright owners 
sought without success to prohibit the sale of videocassette recorders.22 In 
the 1980s, copyright owners succeeded in securing a legal prohibition on 
rental of records or computer software to forestall, it was said, the unau-
thorized copying that such rental was likely to inspire.23 In the 1990s, 
copyright owners and users groups compromised on the adoption of the 
Audio Home Recording Act,24 which, for the first time, required that 
recording devices be technologically equipped to prevent serial copying. 
The Digital Millennium Copyright Act incorporated language prohibiting 
any devices or services designed to circumvent technological protection. 
Supporters of the anticircumvention provisions insisted that technological 
protection was the only feasible way to prevent widespread, anonymous 
digital copying.25 The popular justification for giving copyright owners 
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the legal right to control access to their works is that unauthorized access 
can lead to a ruinous proliferation of unauthorized copies. The underly-
ing premise of the anticircumvention approach appears to be the notion 
that the right to make copies is central to the integrity of the copyright 
system, and must be protected by any available means.

The right to make copies, though, is not fundamental to copyright 
in any sense other than the historical one. When the old copyright laws 
fixed on reproduction as the compensable (or actionable) unit, it was not 
because there is something fundamentally invasive of an author’s rights 
about making a copy of something. Rather, it was because, at the time, 
copies were easy to find and easy to count, so they were a useful bench-
mark for deciding when a copyright owner’s rights had been unlawfully 
invaded. Unauthorized reproductions could be prohibited without cur-
tailing the public’s opportunities to purchase, read, view, hear, or use 
copyrighted works. They are less useful measures today. Unauthorized 
copies have become difficult to find and difficult to count. In addition, now 
that copyright owners’ opportunities to exploit their works are as often as 
not unconnected with the number of reproductions, finding and counting 
illicit copies is a poor approximation of the copyright owners’ injury.

The reasons that copyright owners might have for wanting to treat 
reproduction as a fundamental copyright right are obvious. By happen-
stance (at least from the vantage point of 1790, or 1870, or even 1909 
or 1976), control over reproduction could potentially allow copyright 
owners control over every use of digital technology in connection with 
their protected works. This is not what the Congresses in 1790, 1870, 
1909, and 1976 meant to accomplish when they awarded copyright 
owners exclusive reproduction rights. The photocopy machine was not 
invented until the baby boom. Printing presses used to be expensive. 
Multiple reproduction was, until very recently, a chiefly commercial act. 
Pegging authors’ compensation to reproduction, therefore, allowed past 
Congresses to set up a system that encouraged authors to create and dis-
close new works while ensuring the public’s opportunities to read, view, 
or listen to them; learn from them; share them; improve on them; and, 
ultimately, reuse them. Today, making digital reproductions is an una-
voidable incident of reading, viewing, listening to, learning from, sharing, 
improving, and reusing works embodied in digital media. The centrality 
of copying to use of digital technology is precisely why reproduction is 
no longer an appropriate way to measure infringement.

As recently as the 1976 general copyright revision, the then-current 
state of technology permitted Congress to continue its reliance on the 
exclusive reproduction right by enacting a lot of arcane, hypertechnical 
rules and exceptions, at the behest of all of the stakeholders who argued 
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that they required special treatment. That did not pose major problems 
because very few people needed to understand what the rules were, and 
many if not most of them could afford to hire lawyers. Unauthorized 
reproduction was illegal, said the rules, unless you were a “library or 
archives,” a “transmitting organization entitled to transmit to the pub-
lic a performance or display of a work,” a “government body or other 
nonprofit organization,” or a “public broadcasting entity”; or unless you 
were advertising “useful articles that have been offered for sale,” “making 
and distributing phonorecords,” or making pictures of a building “ordi-
narily visible from a public place.”26 Those entitled to exemptions knew 
who they were and knew what limitations their privileges entailed.

We no longer live in that kind of world. Both the threat and promise 
of new technology centers on the ability it gives many, many people to 
perform the twenty-first-century equivalents of printing, reprinting, pub-
lishing, and vending. Copyright owners all over want the new, improved 
rules to govern the behavior of all citizens, not just major players in the 
copyright-affected businesses. And, since anyone who watches citizen 
behavior carefully to detect copyright violations can easily find enough 
to fill up her dance card in an afternoon, copyright owners have taken to 
the argument that citizens must be compelled to obey the rules, by install-
ing technology that makes rule breaking impossible for the casual user 
and difficult for the expert hacker. Otherwise, they’ve argued, there’s no 
hope of everyone’s obeying the law.

Well of course not. How could they? They don’t understand it, and 
how could we blame them? It isn’t a particularly easy set of rules to 
understand, and even when you understand it, it’s very hard to argue that 
the rules make any sense—or made any sense, for that matter, when they 
were written. What nobody has tried, or even proposed, is that we either 
scrap the old set of rules, or declare the general citizenry immune from 
them, and instead devise a set of rules that, first, preserve some incentives 
for copyright holders (although not necessarily the precise incentives they 
currently enjoy); second, make some sense from the viewpoint of indi-
viduals; third, are easy to learn; and fourth, seem sensible and just to the 
people we are asking to obey them.

The first task, then, in revising copyright law for the new era, requires 
a very basic choice about the sort of law we want. We can continue to 
write copyright laws that only copyright lawyers can decipher, and accept 
that only commercial and institutional actors will be likely to comply 
with them, or we can contrive a legal structure that ordinary individuals 
can learn, understand, and even regard as fair. The first alternative will 
take of itself: The legislative proposal accompanying the White Paper 
inspired precisely the sort of logrolling that has achieved detailed and 
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technical legislation in the past,27 and culminated in the swollen DMCA. 
The second alternative is more difficult. How do we define a copyright 
law that is short, simple, and fair?

If our goal is to write rules that individual members of the public will 
comply with, we need to begin by asking what the universe looks like 
from their vantage point. Members of the public, after all, are the folks 
we want to persuade that copyright is just and good and will promote 
the progress of science. They are unlikely to think highly of the Lehman 
Working Group’s argument that they need to secure permission for each 
act of viewing or listening to a work captured in digital form. They are 
unlikely to appreciate the relentless logic involved in concluding that, 
while copyright law permits the owner of a copy to transfer that copy 
freely, the privilege does not extend to any transfer by electronic trans-
mission.28 They are unlikely to be persuaded that the crucial distinction 
between lawful and unlawful activity should turn on whether something 
has been reproduced in the memory of some computer somewhere.

If we are determined to apply the copyright law to the activities of 
everyone, everywhere, then I suggest that the basic reproductive unit no 
longer serves our needs, and we should jettison it completely.29 That pro-
posal is radical: if we stop defining copyright in terms of reproduction, we 
will have to rethink it completely. Indeed, we will need a new name for it, 
since copyright will no longer describe it. What manner of incentive could 
we devise to replace reproduction as the essential compensable unit?

The public appears to believe that the copyright law incorporates a 
distinction between commercial and noncommercial behavior. Ask non-
lawyers, and many of them will tell you that making money using other 
people’s works is copyright infringement, while noncommercial uses are 
all okay (or, at least, okay unless they do terrible things to the commer-
cial market for the work).30 Now, that has never, ever been the rule but, 
as rules go, it isn’t a bad start. It isn’t very far from the way, in practice, 
the rules have actually worked out. Noncommercial users rarely get sued 
and, when they do, tend to have powerful fair use arguments on their 
side. Moreover, if it is a rule that more people than not would actually 
obey because it struck them as just, we would be a long way toward com-
ing up with a copyright law that would actually work. So why not start 
by recasting copyright as an exclusive right of commercial exploitation? 
Making money (or trying to) from someone else’s work without permis-
sion would be infringement, as would large-scale interference with the 
copyright holders’ opportunities to do so. That means that we would 
get rid of our current bundle-of-rights way of thinking about copyright 
infringement. We would stop asking whether somebody’s actions resulted 
in the creation of a “material object . . . in which a work is fixed by any 
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method now known or later developed,”31 and ask instead what effect 
those actions had on the copyright holder’s opportunities for commercial 
exploitation.32

Such a standard is easy to articulate and hard to disagree with in 
principle. The difficulty lies in predicting how it would work out in 
practice. Routine free use of educational materials by educational institu-
tions seems like a good example of the sort of noncommercial use that 
should be classed as “large-scale interference” with copyright holders’ 
commercial opportunities. On the other hand, the fact that a particular 
individual’s viewing or copying of a digital work might itself supplant 
the sale of a license to view or copy if such licenses were legally required 
should count neither as making money nor as large-scale interference 
with commercial opportunities.33 Under this standard, individual trading 
of MP3 files would not be actionable, but Napster’s activities would be, 
despite the fact that Napster collects no money for its service or soft-
ware. Other uses, though, would need at least initially to be evaluated 
individually. So general a rule would necessarily rely on case-by-case 
adjudication for embroidery. One significant drawback of this sort of 
standard, then, is that it would replace the detailed bright lines in the 
current statute with uncertainty.34 But the bright lines Congress gave 
us embody at least as much uncertainty, although it is uncertainty of a 
different sort. The detailed bright lines have evolved, through accident 
of technological change, into all-inclusive categories of infringers with 
tiny pockmarks of express exemptions and privileges, and undefined 
and largely unacknowledged free zones of people-who-are-technically-
infringing-but-will-never-get-sued, like your next-door neighbor who 
duplicates his wife’s authorized copy of Windows 98® rather than buying 
his own. The brightness of the current lines is illusory.

Giving copyright holders the sole right to exploit commercially or 
authorize the commercial exploitation of their works is a more con-
strained grant than the current capacious statutory language. It removes 
vexing (if rarely litigated) everyday infringements, like your neighbor’s 
bootleg copy of Windows 98®, from the picture entirely. Is surgery that 
radical necessary? Probably not. It would, however, have some significant 
advantages.

First, to the extent that current constructions of the reproduction right 
have shown a rapacious tendency, their proponents commonly defend 
them on the ground that a single isolated unauthorized digital copy can 
devastate the market for copyrighted works by enabling an endless string 
of identical illegal copies. Sometimes they explain that a single harmless 
copy would never give rise to a lawsuit. If that’s so, copyright owners 
lose nothing of value by trading in their reproduction rights for exclusive 
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control over commercial exploitation. If the danger of an unauthorized 
copy is that it might ripen into a significant burden on the commercial 
market, then defining that harm as an actionable wrong will address the 
danger without being overinclusive.

Moreover, the common-law interpretive process we would necessar-
ily rely on to explicate a general standard unencumbered by all of the 
detailed exceptions in the current statute is better set up to articulate priv-
ileges and limitations of general application than our copyright legislative 
process has proved to be. While judicial lawmaking may not succeed very 
well, very often, at arriving at sensible solutions, the process constrains it 
to try to draw lines that make sense. The public is more likely to accept 
lines drawn by drafters who are attempting to make sense. And the pub-
lic’s involvement, as jurors, in drawing these lines just might allow us 
to incorporate emerging social copyright norms into the rules we apply.

Finally, once we abolished the detailed, specific exemptions in the cur-
rent law, the industries that have been able to rely on them would need 
to seek shelter within the same general limitations on which the rest of 
us depend. It is common for large copyright-intensive businesses to insist 
that they are both copyright owners and copyright users, and that they 
are therefore interested in a balanced copyright law.35 They typically fail 
to mention that unlike the vast majority of copyright users, and unlike 
new start-up copyright-affected businesses, they were able to negotiate 
the enactment of detailed copyright privileges. In most cases, those privi-
leges both gave them what they believed at the time they would need, 
and also, if they were clever or lucky, were drafted with enough specificity 
to prove unhelpful to new, competing media that might crawl out of 
the woodwork in the future. Eliminating current stakeholders’ structural 
advantages from the copyright law would do much to restore a more 
durable balance.

In addition to separating copyright owners from a useful tool for 
overreaching, abandoning the reproduction right in favor of a right of 
commercial exploitation would have the benefit of conforming the law 
more closely to popular expectations. That would ease enforcement, and 
make mass education about the benefits of intellectual property law more 
appealing.

I don’t suggest for a minute that limiting copyright’s exclusive rights 
to a general right of dissemination for commercial gain will solve all of 
the problems I have raised for the public’s side of the copyright bargain. 
Most obviously, copyright holders will rely, as they have in the past, on 
mechanisms outside of the copyright law to enhance their control over 
their works. The technological controls reified by the Digital Millennium 
Copyright Act are one such mechanism.36 Adhesion contracts purporting 
to restrict users’ rights as part of a license are another.37 Indeed, one of the 
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most important items on the content industry’s continuing agenda seems 
to be the reinforcement of efforts to find contract law work-arounds for 
privileges that current copyright law accords to users.38 Even if the copy-
right grant is narrowed in scope, the public will need some of its rights 
made explicit.

For example, the public has had, under traditional copyright law, and 
should have, a right to read. Until recently this wasn’t even questionable. 
Copyright owners’ rights did not extend to reading, listening, or view-
ing any more than they extended to private performances. The Lehman 
Working Group, though, seized on the exclusive reproduction right as 
a catch-all right that captures every appearance of any digital work in 
the memory of a computer. The White Paper insisted that it applied to 
private individuals as well as commercial actors.39 The recording indus-
try’s recent litigation strategy reflects that view. Invocation of the fair 
use privilege to exempt private, temporary copying from the reach of the 
current statute is not much help, because one needs a hideously expen-
sive trial to prove that one’s actions come within the fair use shelter. 
More importantly, content owners are increasingly enclosing their works 
within technological copy protection, and have thus far succeeded in 
arguing that fair use can never be a defense to suits for circumvention.40 

Recasting copyright as a right of commercial exploitation will do much 
to solve that problem since consumptive or incidental use would almost 
never come within the scope of the redefined right. Still, principles are 
important, and it is easy to argue that facilitating individual consumptive 
uses significantly interferes with the copyright owner’s opportunities to 
charge individuals for each incident of use. The public needs and should 
have a right to engage in copying or other uses incidental to a licensed or 
legally privileged use. So, let’s make the right explicit. If temporary copies 
are an unavoidable incident of reading, we should extend a privilege to 
make temporary copies to all.

Further, the public has always had, and should have, a right to cite. 
Referring to a copyrighted work without authorization has been and 
should be legal. Referring to an infringing work is similarly legitimate. 
This was well settled until the world encountered hypertext linking. As 
I discussed in chapter 10, the fear that hypertext links enabled people to 
find and copy unauthorized copies inspired lawsuits claiming that link-
ing to infringing works was itself piracy. Drawing a map showing where 
an infringing object may be found or dropping a footnote that cites it 
invades no province the copyright owner is entitled to protect even if the 
object is blatantly pirated from a copyrighted work. Posting a hypertext 
link should be no different. If the only way to offer effective protection 
for works of authorship is to prevent people from talking about infringing 
them, then we’re finished before we even start.
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Moreover, until the enactment of the DMCA, the public had, and the 
public should have, an affirmative right to gain access to, extract, use, 
and reuse the ideas, facts, information, and other public domain mate-
rial embodied in protected works. That affirmative right should include 
a limited privilege to circumvent any technological access controls for 
that purpose, and a privilege to reproduce, adapt, transmit, perform, or 
display so much of the protected expression as is required in order to gain 
access to the unprotected elements.41 Again, both long copyright tradition 
and case law42 recognize this right, but the new prohibitions on circum-
vention of technological access protection threaten to defeat it. Copyright 
owners have no legitimate claim to fence off the public domain material 
that they have incorporated in their copyrighted works from the public 
from whom they borrowed it, so why not make the public’s rights to the 
public domain explicit?

Finally, the remarkable plasticity of digital media has introduced a 
new sort of obstacle to public dissemination: Works can be altered, unde-
tectably, and there is no way for an author to insure that the work being 
distributed over her name is the version she wrote. My proposal to recon-
figure copyright as a right of commercial exploitation would certainly 
not solve this problem; indeed, it would exacerbate it. Authors of works 
adapted, altered, misattributed, or distorted in noncommercial con-
texts would have only limited recourse under a commercial exploitation 
right.43 The fear of rampant alteration has inspired some representatives 
of authors and publishers to insist that the law give copyright holders 
more control over their digital documents, over access to those docu-
ments, and over any reproduction or distribution of them. Only then, 
they argue, will their ability to prevent alterations give them the security 
they need to distribute their works in digital form. That solution is exces-
sive; as framed in current proposals, it would give copyright holders the 
means to prohibit access to or use of the contents of their works for any 
reason whatsoever. As sympathetic as we may find creators’ interest in 
preserving their works from distortion, that interest is not so weighty that 
it impels us to sacrifice long-standing principles ensuring public access. 
Fortunately, there is a more measured alternative.

Most countries that belong to the Berne Union protect authors’ 
interests in assuring the integrity of the works they create. American law-
makers have always found the notion hard to swallow. Although the 
United States, as a signatory to Berne, has undertaken the obligation 
to protect authors’ interests in assuring the continuing integrity of their 
works,44 it has followed up only in token ways.45 Some copyright owners 
view integrity rights as a dangerous opportunity for individual authors 
to interfere with the exploitation of works by the copyright owners and 
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licensees. Some copyright experts view integrity rights as yet another way 
that authors exert unwarranted control over the uses of their works.

The United States, however, could address the distinct problems posed 
by digital media while avoiding these concerns. We could adopt a narrowly 
tailored safeguard that framed the integrity right to meet the particular 
threats posed by digital technology. Authors have a legitimate concern, and 
that concern is often shared by the public. Finding the authentic version of 
whatever document you are seeking can in many cases be vitally important. 
Moreover, while traditional Berne integrity rights include the ability to pro-
hibit mutilations and distortions, digital media gives us the opportunity to 
devise a gentler solution: any adaptation, licensed or not, commercial or not, 
should be accompanied by a truthful disclaimer and a citation (or hypertext 
link) to an unaltered and readily accessible copy of the original. That suffices 
to safeguard the work’s integrity, and protects our cultural heritage, but it 
gives copyright owners no leverage to restrict access to public domain 
materials by adding value and claiming copyright protection for the mixture.

The most compelling advantage of encouraging copyright industries to 
work out the details of the copyright law among themselves, before pass-
ing the finished product on to a compliant Congress for enactment, has 
been that it produced copyright laws that the relevant players could live 
with, because they wrote them. If we intend the law to apply to individual 
end users’ everyday interaction with copyrighted material, however, we 
will need to take a different approach. Direct negotiation among industry 
representatives and a few hundred million end users would be unwieldy 
(even by copyright legislation standards). Imposing the choices of the 
current stakeholders on a few hundred million individuals is unlikely to 
result in rules that the new majority of relevant players find workable. 
They will not, after all, have written them.

If the overwhelming majority of actors regulated by the copyright law 
are ordinary end users, it makes no sense to insist that each of them 
retain copyright counsel in order to fit herself within niches created to 
suit businesses and institutions, nor is it wise to draw the lines where the 
representatives of today’s current stakeholders insist they would prefer to 
draw them. Extending the prescriptions and proscriptions of the current 
copyright law to govern the everyday acts of noncommercial, noninstitu-
tional users is a fundamental change. To do so without effecting a drastic 
shift in the copyright balance will require a comparably fundamental 
change in the copyright statutory scheme. If we are to devise a copyright 
law that meets the public’s needs, we might most profitably abandon the 
copyright law’s traditional reliance on reproduction, and refashion our 
measure of unlawful use to better incorporate the public’s understanding 
of the copyright bargain.
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CHAPTER THIRTEEN

The Copyright Bargain

As of this writing, the future is murky. A wholesale reconceptual-
ization of copyright law seems unlikely. Inertia may be the most powerful 
of all natural forces. Even if there were the energy and commitment to 
reexamine what copyright means, and how it should be structured to 
“promote the progress of Science and the useful arts,” adoption of a 
regime anything like the proposal I made in chapter 12 seems impossible. 
It isn’t only that it would take very public-spirited copyright lawyers to 
cooperate in a scheme designed to write them out of a job. Years of 
thinking within the peculiarly counterintuitive constraints of copyright 
law have a way of mangling one’s mind and distorting one’s imagination 
until more prosaic ways of seeing the world simply seem wrong.

There are not many Don Quixotes in Washington. The conflict over 
the scope of copyright in a digital age may have been fueled by differ-
ences in principle as much as narrow self-interest, but it is being fought 
in the usual way: representatives of private interests are simultaneously 
jockeying for advantage while offering to sit down at the bargaining table 
and negotiate a deal that they find satisfactory. Senators and representa-
tives make general pronouncements about the importance of the issues 
raised and the need to find the right answer, while assuring the various 
interests that their doors are open and that they would be delighted to 
broker a negotiated solution.

I have gotten much more cynical than I used to be about this eagerness 
to be the member of Congress who secures a negotiated solution. I used 
to think that it derived primarily from a lack of congressional expertise 
or interest in the nitty-gritty of copyright laws. More and more, though, 
it seems likely that at least many of the legislators who seek to promote 
interindustry consensus are hoping to score a substantial portion of the 
money being poured into copyright lobbying. A dozen years ago, when I 
attended copyright hearings in the House and the Senate, they were per-
functory things. The chair of the subcommittee would open the meeting 
attended by one or two staffers. A couple of senators and representa-
tives would poke their heads in long enough to announce that while the 
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press of urgent business prevented their attendance, they would be sure 
to read the transcripts of the testimony with utmost care. The witnesses 
would begin to speak, with no one but the chair, the couple of staffers, 
and the lawyers for the other witnesses to listen. (Rarely, there were also 
press in attendance. They came out in droves, for instance, whenever the 
recording industry flew in one of its artists to testify about the need for 
stronger copyright laws. Senators and representatives tended to attend 
those sessions, too, at least so long as the celebrity—who always got to 
speak first—was at the witness table.) At one point, the chair would ask 
a pro forma question or two; somewhat later, he might yield the gavel to 
a newly arrived colleague and leave the room.

These days, congressional hearings are a little different. Senators and 
representatives still don’t appear to listen to the testimony. Indeed, it 
seems extraordinarily common for them to stay out of the hearing room 
until the witnesses have finished making their statements, and to slip in 
to their seats just in time to use their allotted five minutes to pose ques-
tions to the panel. I’m sure there are some legislators who think up their 
own questions, but there aren’t very many of them. Most of the questions 
seem quite clearly to have been written by a lobbyist for one of the groups 
affected by the legislation, and parroted by our elected representatives in 
order to get some statement or question into a record that nobody but 
lobbyists (and academics like me) will ever read.

After reading the prefabricated questions into the record and receiving 
a rehearsed response, the legislator, often solemnly, offers his services 
as a deal-maker. Affected interests looking for a bargaining table where 
they can sit in favored chairs may take him up on it, or seek to negoti-
ate under the auspices of one of his colleagues. Thus is U.S. information 
policy crafted.

The solutions Congress adopts to the problems posed by the digital 
revolution, then, will inevitably be negotiated solutions. Individuals must 
trust to the public-spiritedness of the manufacturers of hardware and 
software, the telephone companies, the libraries and schools, the profes-
sional associations, the writers and organized consumer groups, and the 
civil liberties clubs—the interests, in short, who employ paid Washington 
lobbyists to speak up for the needs of unrepresented citizens. No wonder 
the copyright laws we enact come out the way they do.

There are not many Don Quixotes in Washington. No Mr. Copyright 
Smith to insist to his colleagues that the Congress needs to get it right 
because it’s the right thing to do. No lobbyist worth her not inconsid-
erable pay is going to stand up in front of the people she is hired to 
manipulate—oh, excuse me, I meant to say “persuade”—and cry out 
“Shame on you!” So the best available solutions are difficult ones.
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One could hope that enough of the businesses and institutions at the 
bargaining table have some constituency among their individual custom-
ers and clients, or are subject to enough of the same concerns, to attempt 
to address some of their needs as well, if only in a derivative way. As 
solutions go, that one isn’t a very good one. It is hardly calculated to 
produce laws that are wise. The process is not, truth to tell, very attentive 
to promoting the “Progress of Science and the useful Arts,” and it has 
historically tended to do so only by accident. So it behooves the rest of us 
to look at our copyright laws with a more jaundiced eye. The informa-
tion that is available in our information society and the uses to which 
it can be put will inevitably be shaped by the structure of our copyright 
laws. They are no longer laws only for specialists. If we can’t figure out 
a way to influence their form, they will shape what we are able to read, 
write, view, hear, and say in ways so insidious that we may not even 
notice what we’ve lost.

The failure of the Digital Future Coalition to achieve any concessions 
of substance in connection with the Digital Millennium Copyright Act 
should give us pause when we consider trying to participate in the copy-
right legislative process on its own terms. Copyright lobbying is not a 
sport for amateurs. Yet, the law is moving us closer to a day when read-
ing, viewing, and listening may be subject to control by copyright police. 
Copyright owners have asserted rights to control unauthorized copies, 
to control unauthorized access, to control Internet hyperlinks to unau-
thorized copies; to control devices and methods that might help make 
unauthorized copies or gain unauthorized access, and to control links 
to sites offering devices and methods for making unauthorized copies or 
gaining unauthorized access. In early returns, courts have been receptive. 
While later court decisions may yet introduce some limitations into the 
law, the legislative machine is poised to close any significant loopholes.

As I have watched the copyright wars intensify, however, it has seemed 
to me that consumers’ widespread noncompliance offers a very real ray 
of hope. I don’t expect large crowds of Napster-deprived citizens to rise 
up in civil disobedience against a law they perceive as unjust—even in the 
post-Napster world, copyright will not be a hot issue. Instead, I expect 
that most people will continue to ignore a law written in barely compre-
hensible prose that makes no sense whatsoever from their point of view. 
Without copyright lawyers to tell them that reasonable-seeming behav-
ior is nonetheless illegal, even the most cynical of them will continue to 
believe that Congress intended the law to make sense, and continue to go 
about their business.

Copyright owners’ enforcement strategy so far has been limited to 
threats, litigation, and slick and unpersuasive campaigns to educate 
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Americans to disapprove of unauthorized use. That strategy works well 
against commercial and institutional actors, and far less well in deterring 
individuals from engaging in undesired behavior. The music and motion 
picture industries have therefore concentrated on identifying and taking 
out intermediaries. What’s so frightening about the Internet is that in 
many contexts, intermediaries are, while extremely useful, nonetheless 
optional. A variety of applications have appeared to permit individuals to 
engage in precisely the same behavior that has inspired litigation, without 
providing any intermediary to sue. The glut of digital copyright lawsuits 
has only encouraged this trend. Thus, in order to actually enforce the 
rights that content owners claim the statute gives them, it will be neces-
sary to enforce it against individual consumers. And here, widespread 
noncompliance will matter a great deal.

The less workable a law is, the more problematic it is to enforce. The 
harder it is to explain the law to the people it is supposed to restrict, 
the harder it will be to explain it to the prosecutors, judges, and juries 
charged with applying it. The more burdensome the law makes it to obey 
its proscriptions, and the more draconian the penalties for failing, the 
more distasteful it will be to enforce. The more people the law seeks to 
constrain, the more futile it can be to enforce it only sporadically. Finally, 
the less the law’s choices strike the people it affects as legitimate, the less 
they will feel as if breaking that law is doing anything wrong. In other 
words, if a law is bad enough, large numbers of people will fail to comply 
with it, whether they should or not.

People don’t obey laws that they don’t believe in. Governments find 
it difficult to enforce laws that only a handful of people obey. Laws that 
people don’t obey and that governments don’t enforce are not much use 
to the interests that persuaded Congress to enact them. If a law is bad 
enough, even its proponents might be willing to abandon it in favor of 
a different law that seems more legitimate to the people it is intended to 
command. Even if copyright stakeholders refuse to give the public a seat 
at the bargaining table, they may discover that they need to behave as if 
they had.
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Afterword

(from 2006 edition)

In february 2001, the Court of Appeals for the Ninth Circuit issued its 
decision in the Napster case.1 It agreed with the trial judge that Napster’s 
operation was probably infringing. It dismissed all of Napster’s argu-
ments that individuals could lawfully exchange digital music files over the 
Internet. The court concluded that Napster had raised defenses that were 
not frivolous, and the company should be entitled to try to prove them 
at trial. Because of the extent of the potential damage to copyright owners’  
interests, however, the court held that it was appropriate to subject 
Napster to an injunction requiring it to block copying of particular music 
recordings identified by plaintiffs while the case remained in the courts.

That trial never took place. Napster’s legal fees ate up all of its capi-
tal, and it was forced to declare bankruptcy in June 2002. Copyright 
owners rebuffed Napster’s attempts to seek licenses to cover file sharing 
and successfully opposed Napster’s efforts to arrange for its purchase 
as a going concern. The company was liquidated that autumn. Its most 
valuable asset was the Napster name, which software company Roxio 
bought, along with Napster’s domain name, trademark, and patent, for 
$5,300,000. Roxio then paid $39,500,000 to buy PressPlay, an unsuc-
cessful licensed music download service operated by two of the major 
record labels, and rebranded it with the Napster name. The name now 
adorns a licensed online music service that makes audio streams available 
for a monthly payment of $9.95 and permits subscribers to download 
copy-protected files containing individual songs for an additional per-
song fee. The company proudly advertises that “Napster is the world’s 
most recognized brand in online music.”

MP3.com settled the original copyright infringement lawsuits by 
agreeing to pay millions of dollars in licensing fees and then sold itself 
to Vivendi, one of the companies that had sued it. Scenting an infusion 
of cash, copyright owners who had not initially sued MP3.com decided 
to file their own copyright infringement suits. Vivendi ultimately sold 
MP3.com’s assets to online publisher C|NET, which dismantled the 
company, discarded its massive database of participating musicians’ 
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music files, and used the MP3.com trademark and domain name as a 
brand for a Web site featuring music news.

Scour.com, iCraveTV, and RecordTV shut their operations down. 
MP3Board.com continued to pursue vindication in the copyright infringe-
ment litigation, but meanwhile it revamped its site to feature news items 
about music and intellectual property law. The motion picture industry 
sued Sonic Blue for marketing ReplayTV, a digital video recorder with 
commercial-skipping and recording-sharing capabilities. Sonic Blue was 
the successor to Diamond Multimedia, the company that had marketed 
the first portable MP3 recorder and successfully defended a recording 
industry lawsuit to enjoin it. It knew what it would be getting into. It filed 
for bankruptcy and sold off its assets. The purchaser of its ReplayTV 
business promptly settled the suit by eliminating the features the motion 
picture industry objected to.

Reassured by their successes in suing upstart new businesses into bank-
ruptcy, the recording, music publishing, and motion picture industries 
filed new infringement lawsuits against peer-to-peer software companies 
Aimster, Grokster, Streamcast, and KaZaA. Aimster declared bankruptcy 
and ceased operations. In April 2003, however, U.S. courts handed copy-
right owners their first defeat. District Court Judge Stephen Wilson ruled 
that Grokster and Streamcast were not liable to the motion picture and 
recording industries for copyright infringement. Despite the fact that 
at least some users of Grokster and Streamcast’s Morpheus software 
engaged in massive copyright infringement, the court concluded, defend-
ants Grokster and Streamcast had no control over that infringement and 
were not liable for it.2 Copyright owners appealed the decision and sought 
to reverse it in Congress. The recording industry, meanwhile, readied its 
Plan B.

In July, the Recording Industry Association of America (RIAA) announced 
it would begin gathering information to sue individuals who used peer-
to-peer file-sharing software. In September, the recording industry filed 
lawsuits against 261 individual file sharers. Later in the year, it filed more. 
As of this writing, the recording industry has sued more than fifteen thou-
sand individuals and has settled into a pattern of filing hundreds of new 
lawsuits every month. The suits would be expensive to defend, but the 
recording industry has offered to settle each suit cheaply—so cheaply 
that it makes little economic sense for a sued file sharer to seek a lawyer’s 
representation, although not so cheaply that the settlements haven’t gen-
erated a small income stream more than sufficient to pay for the RIAA’s 
legal costs. At least so far, the RIAA has declined to pay any portion of 
that money to the artists and musicians it is claiming to protect.
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The following year, the motion picture industry decided to follow the 
recording industry’s example and file copyright infringement lawsuits 
against individual file sharers. The recording and motion picture indus-
tries describe the lawsuits as part of their effort to educate consumers 
about copyright law. As a result, they insist, most Americans now realize 
that peer-to-peer file sharing is illegal. According to businesses that moni-
tor traffic over peer-to-peer networks for the benefit of entertainment 
industry clients, who use them in much the same way they use Nielsen 
ratings, though, that awareness has not yet manifested itself in a reduc-
tion in the number of people engaging in peer-to-peer file sharing or in 
the volume of files they trade.

Meanwhile, the entertainment industries struggle to adapt their business 
models to an online world. Apple Computer launched the iTunes music 
store, designed to enable consumers to purchase copy-protected down-
loads of individual songs to be played on Apple’s iPod MP3 player. Rather 
than following a subscription model, Apple priced each song at ninety-
nine cents. The price point and marketing strategy succeeded: Apple soon 
led the market in both online music services and portable MP3 players. Its 
competitors revised their consumer subscriptions services along the lines 
of the iTunes model, permitting copy-protected downloads for something 
in the neighborhood of one dollar per song. The difficulty in negotiating 
licenses with all copyright owners for extant recordings, however, limited 
online services’ repertoires. Consumers complained about selection and 
continued to use peer-to-peer for music not available on licensed services. 
Services seeking to expand their selection beyond their current inventory 
find themselves stymied by the same unwieldy statutory provisions they 
used to run MP3.com out of business. The Copyright Office has tried to 
broker negotiations to revise sections of the copyright statute that govern 
the licensing of recorded music. Industry representatives on all sides of the 
bargaining table agree that the current statutory provisions have become 
completely unworkable. So far, those negotiations have been unsuccessful; 
there are simply too many disputes over who gets what share of the pie.

On June 28, 2005, the United States Supreme Court decided MGM 
v. Grokster and gave the motion picture and recording industries much 
of what they had sought.3 Grokster and Streamcast, a unanimous Court 
explained, had intended their software to be used to commit copyright 
infringement and had actively induced individuals to use it in infringing 
ways. Under those circumstances, it was appropriate to hold the peer-
to-peer software companies liable for their users’ infringement.

Shortly after the Grokster decision, motion picture and recording 
company lawyers began sending cease and desist letters to businesses 
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distributing peer-to-peer file-sharing software or operating Web sites 
designed as adjuncts to peer-to-peer networks. A succession of recipients 
agreed to suspend operations or to seek financing to allow them to repo-
sition themselves as commercial distributors of licensed, copy-protected 
material. Alternative peer-to-peer software programs sprang up, though, 
many of them noncommercial efforts written by volunteers. The new 
software applications allowed individuals to trade music and movie files 
over the same networks used by Grokster, Morpheus and eDonkey, and 
over other networks created using different protocols. Overall peer-to-peer 
file sharing continues unabated.

In November 2005, Grokster threw in the towel. It agreed to pay 
motion picture and recording studios $50,000,000 it didn’t have, and 
ceased operations. It replaced its Web site with a page bearing the following 
message:

The United States Supreme Court unanimously confirmed that using 
this service to trade copyrighted material is illegal. Copying copy-
righted motion picture and music files using unauthorized peer-to-
peer services is illegal and is prosecuted by copyright owners.

There are legal services for downloading music and movies.
This service is not one of them.

_____________

Five years after the initial publication of this book, the conflicts it 
describes have evolved into what representatives on all sides of the con-
troversy describe without intended irony as a “copyright war.”4 There 
are hopeful signs. General public awareness of copyright law is much 
higher. Local newspapers publish copyright stories. Open-source soft-
ware is making modest headway against its proprietary competitors. 
The Creative Commons, a copyright reform organization founded by 
Stanford law professor Larry Lessig, has popularized copyright skepti-
cism by developing alternative licenses for authors. Creative Commons 
licenses allow authors to permit their works to be distributed with “some 
rights reserved,” rather than “all rights reserved.”5 Google and Yahoo 
have facilitated searches for online material released under Creative 
Commons licenses. College students have established campus “free cul-
ture” groups. The recording industry and motion picture industry suits 
against individual peer-to-peer file sharers have inspired conversations 
about what copyright law ought to look like. Many of the participants 
in these conversations are people who previously paid copyright little 
attention. Some copyright owners outside of the recording and film 
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industries have begun to voice doubts over whether the scorched-earth 
tactics may be harming the long-term legitimacy of copyright law, rather 
than shoring it up.

There are also ominous signs. Copyright owners continue to pursue 
the digital rights management grail. Record labels have begun to release 
their recordings in copy-protected formats. The RIAA is seeking legisla-
tion that would require digital radio broadcasts to be encrypted to curtail 
home copying. The motion picture industry is pushing a bill that would 
empower the FCC to require televisions to implement copy-protection 
technology. The copy-protection technology already deployed has intro-
duced maddening incompatibilities. Music downloaded from the iTunes 
music store can be played only on Apple iPods. Consumers who own Rio 
MP3 players must instead get their music from Rhapsody, Napster, or 
one of their competitors. Music fans who purchase music files from mul-
tiple online services cannot combine their downloads on a single device. 
Newer copy-protection technology appearing in the market promises to 
be more intrusive, incorporating monitoring and reporting functions as 
well as copy controls.

Copyright owners continue to insist that the law does and should give 
them the right to control the making of every copy, especially every digi-
tal copy. For some, that claim seems to have ascended to almost religious 
significance. When Google announced a project to index the contents 
of five university libraries, authors and publishers objected. The project 
involved scanning the text of books in the library in order to create a digital 
index of the books’ contents. Google promised that it would not put the 
text of any book online, but would make available a searchable index 
that would display very short snippets with links to sites from which 
the books could be purchased. It offered to forgo indexing any book 
whose copyright owner objected. It declared a moratorium on scanning 
books to give copyright owners an opportunity to notify Google that 
they wanted it to exclude their books. It promised to withdraw books 
from the index if the copyright owner later objected. Authors and pub-
lishers filed separate lawsuits seeking to enjoin the project because its 
scheme, while unlikely to harm any author or copyright owner, violated 
the principle that the copyright owner controls the making of copies. It 
is, they insisted, illegal to make even an intermediate index copy of any 
book without first having secured the permission of the book’s copyright 
owner. Offering to exclude a book if the owner objects, copyright own-
ers claimed, is not good enough. Rather, the law prohibits copying at all 
unless the copyright owner has first agreed to license the copy.

The Google lawsuits remind us that networked digital technology con-
strained by a copyright law that is both spare and sensible can expand our 
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access to knowledge enormously. If, instead, our copyright law takes the 
form that the entertainment and information industries seem determined 
to purchase from the United States Congress, access to knowledge and 
the ability to make use of it may become subject to ever-more draconian 
controls. In addition, the new regime will nibble away at our liberty until 
the only way to read, listen to, or view a work in secret is to track down 
an old analog copy in the bowels of some brick-and-mortar library.6 We 
can choose which of these two futures we find more appealing, or we can 
leave the choice to the lobbyists for copyright-affected industries.

Ann Arbor
November 2005.
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Postscript

Nineteen years after enactment of the DMCA, we have some basis for 
evaluating the changes it made to the copyright law. Twentieth century 
information and entertainment businesses deployed different strategies 
to defend their business models from the threats they saw in networked 
digital technology. The tools they secured in the DMCA were not as use-
ful as they had anticipated. Many of my worst fears have not come to 
pass,1 in no small part because legacy copyright owners’ efforts to protect 
their ways of doing business were short-sighted and ineffective.

I focused much of my attention in this book on the dysfunctional pro-
cess that we have used to craft our copyright laws. The process serves the 
public poorly. Members of the public, though, can and often do choose 
to comply with what they believe the law should say, rather than paying 
attention to the complicated details of the laws Congress actually enacts. 
That tendency can mute the effects of very bad laws on the majority of 
readers, listeners, and viewers. Although copyright lawyers a decade ago 
would have insisted that unauthorized fan mashups of popular works 
were simply illegal, for example, millions of fans nonetheless made mil-
lions of mashups and posted them online. Rightsholders figured out ways 
to adjust to that reality. 

The real losers in this round may be the individuals who create copy-
righted works. In the past 40 years, Congress has tweaked the copyright 
law repeatedly to enhance copyright owners’ control over their works. 
None of those tweaks appear to have put more money in creators’ 
pockets. Even when new copyright laws may have increased copyright 
revenues, copyright owners have displayed a persistent reluctance to 
share their wealth with creators. Representatives of copyright owners are 
eager to defend their requests for copyright expansion by raising the need 
to ensure that individual creators earn money from their works. That 
eagerness has not so far been accompanied by a willingness to actually 
pay those creators more money. The lesson of past copyright revisions is 
that even massive enhancement of the scope of copyright owners’ rights 
and the robustness of their remedies doesn’t effect a noticeable increase 
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in author compensation. Copyright owners have recently responded to 
their perceived loss of income and control by striking new deals with the 
young businesses that use copyrighted works new ways. The deals are 
often structured to minimize copyright owners’ obligation to share pro-
ceeds with the creators of those works.2 When creators have complained 
about their shrinking royalty checks, copyright owners have blamed 
Internet piracy. Owners’ expressed distress about creator compensa-
tion, thus, seems to be more a matter of political posturing than genuine 
concern. The American copyright system has always been more effective 
at funneling money to copyright owners than ensuring that individual  
creators are able to profit from their works. 

_____________

When we last checked up on our characters, copyright owners were pur-
suing three strategies for taming the scary Internet: they were chasing 
the twinkling promise of technological protection measures that would 
allow them to prevent unauthorized uses of their works; they were filing 
scores of copyright infringement suits against new digital businesses with 
the goals of litigating them into bankruptcy and deterring investors from 
bankrolling them; and they were seeking ways to cause online service 
providers to shoulder most of the burden of policing copyright infringe-
ment. These three strategies have shaped the online world we inhabit 
today, but not in the ways that many copyright owners hoped.

The Siren Call of Digital Rights Management

Although technological protection measures seemed to promise copy-
right owners the tools to prevent unauthorized uses, they’ve largely failed 
to accomplish anything close to that. The producers of electronic games 
have deployed technological protections to interfere with unauthor-
ized gameplay, and used the statutory circumvention provisions to shut 
down unlicensed mods. Sellers of music, movies, books, and other con-
ventional copyrighted works have found technological protections less 
helpful. First, few if any technological protection measures proved to 
be more than modest impediments to unauthorized use: all of the DRM 
technologies fielded so far have been cracked in short order. The addi-
tional protection conferred by a legal prohibition is small. Circumvention 
lawsuits may be able to avenge the defeat of copy protection, but have 
not been effective in preventing it. An individual who is undeterred by 
the knowledge that making an unlicensed copy is copyright infringement 
is unlikely to be dissuaded by the further knowledge that hacking the 
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copy-protection to make the copy is independently illegal. Meanwhile, 
once an unencrypted copy of the work escapes into the wild, the fact that 
consumers will need to copy that copy rather than make their own is not 
of much use to copyright owners. Some motion picture studios quietly 
began to save money by releasing DVDs without DRM. 

While the technological protection measures deployed by copyright 
owners offered only pallid protections against piracy, though, they 
caused a bunch of annoying side effects. Periodic hardware and software 
upgrades in devices rendered them suddenly unable to play purchased, 
authorized copies. As digital devices failed in the marketplace and digital 
services went out of business, consumers found that they had invested in 
collections of now-inaccessible content.

Although record labels initially insisted that recordings distributed as 
digital downloads be technologically protected from copying, they soon 
discovered that the makers of digital music players manipulated digital 
rights management technology to make music downloaded from a rival 
service unplayable on popular devices. Attaching copy-protection to digi-
tal downloads did not have any perceivable impact on piracy, but did 
enable Apple to achieve a dominant market position for its iPod devices 
and iTunes music marketplace.3 In 2005, Sony and BMG incorporated 
undisclosed technological protections into their recordings designed to 
disable personal computers from copying recorded music. The discovery 
of the maneuver led to FTC action, a recall of the protected disks, and a 
promise not to try something like that again.4

Industries outside of the entertainment and information businesses 
caught on to the potential usefulness of a law prohibiting their competi-
tors from unlocking the software powering their products. Manufacturers 
of laser printers, garage door openers, automobiles, and medical devices 
sought to use the law to prevent unlicensed service or sale of aftermarket 
parts, with only limited success.5 

Every three years, the copyright office launches a new rulemaking 
proceeding. All proponents of exemptions from the circumvention ban, 
including the holders of current exemptions, must present new evidence 
that those exemptions should be granted or renewed. In recent years, 
lots of energy, time, and money have been devoted both to requests for 
uncontroversial exemptions (everyone appears to agree, for example, 
that it shouldn’t be unlawful to circumvent protection in order to make 
works accessible to print-disabled readers, and that one ought to be able 
to unlock one’s cellphone to switch to a different carrier without violat-
ing title 17), and to opposition to requests for exemptions for works well 
outside the core concerns of copyright. (Automakers and medical device 
manufacturers energetically resisted requests to allow circumvention to 
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permit repair or the use of aftermarket replacement parts in vehicles or 
medical devices.)

The promise of a world in which copyright owners could prevent 
unauthorized uses was never realistic. Some copyright owners are none-
theless convinced that they are morally entitled to a world where that 
promise is realized, and to a law that will empower them to enjoy it. 

The Scorched-Earth Litigation Campaigns 

Copyright owners continued to pursue a strategy of filing suit against 
new entrants with the goal of forcing them to close. Dozens of new busi-
nesses folded in the face of litigation. Others hung on long enough to 
be litigated into dust. Limewire, Scour, 321Studios, Sonic Blue, Zediva, 
Olga, Veoh, Bnetd, Puretunes, Bolt, LokiTorrent, Bleem!, Grokster, 
Aereo, Grooveshark, and Redigi have all disappeared.

The recording and film industries promised that once the pirates were 
gone, consumers would be able to enjoy awesome new authorized digi-
tal marketplaces for music and movies. But they were wary of releasing 
their works to the public without effective copy protection, and effective 
copy protection failed to materialize. Legacy entertainment businesses 
also worried that new options for enjoying their works online would can-
nibalize their conventional markets. When they finally ventured into the 
market with digital offerings, those options were not particularly com-
pelling, and garnered scathing reviews. 

The upshot of copyright owners’ scorched earth litigation strategy is 
that it temporarily cleared the field, making room both for tepid, content-
industry-controlled efforts to distribute music, books, and video online, 
and for new entrants with the stamina and resources to survive copyright 
infringement suits. Apple, Amazon, and Google took advantage of that 
environment to grow into dominant distributors who have become oblig-
atory partners for any serious online content distribution plan, and who 
insist on calling the shots on price, format, and other matters that con-
tent owners believe should rightfully be their decisions. Had copyright 
owners exercised more restraint, they might have tolerated start-ups long 
enough to permit them to explore and develop new markets and gain 
modest footholds. At that point, big media would have had the opportu-
nity to purchase or grant favorable licenses to the ones it liked best, while 
discouraging any of them from achieving the sort of dominant market 
position that makes it difficult for copyright owners to exercise their bar-
gaining power. Instead, copyright owners litigated a bunch of promising 
companies into liquidation, leaving a small number of very strong players 
who can insist on doing business on terms that suit them. Book publish-
ers, record labels and film companies have had some modest success in 
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playing Apple, Amazon and Google off of one another, but less success 
in competing with them with businesses structured to suit content own-
ers’ preferences.6 Frustrated with the results of the litigation campaign, 
some copyright owners have returned their attention to the effort to force 
Internet and online service providers and device manufactures to act as 
copyright police.

Online Service Safe Harbors

As described in chapter 9, the language of the online service provider 
safe harbor had been negotiated in haste and incorporated significant 
ambiguities. The drafters of the provision seem to have anticipated an 
online world in which copyright owners would detect distinct instances 
of infringement and ask service providers to remove them. The explo-
sive growth of the Internet has made that view seem quaint. Copyright 
owners complain of thousands of infringing incidents; service provid-
ers respond that they receive millions of notices. Both large copyright 
owners and large service providers adopted automated solutions to iden-
tify infringements and respond to takedown requests. The automated 
solutions are crude, and empirical studies reveal that there is significant 
overclaiming.7 They are also expensive: small copyright owners and 
small service providers can’t afford them. Both large and small copy-
right owners resent the resources they need to commit to scouring the 
Internet to identify infringements. Initially, the content industry argued 
that the online safe harbors should be unavailable to services with reason 
to anticipate that their subscribers would post infringing material. Courts 
responded that so construed, the safe harbor provisions would make no 
sense: every online service has reason to anticipate that its subscribers 
may post infringing material. Copyright owners continue to argue that 
once they identify an instance of infringement, a service provider should 
be responsible for eradicating all extant and future appearances of that 
work. Courts have not so far gone along.8

Because the expedited enforcement provisions of the DMCA applied 
in terms only to material stored on the service providers’ servers, courts 
resisted content owners’ efforts to use section 512 to force Internet ser-
vice providers to identify or terminate individual subscribers engaging 
in peer-to-peer file sharing, which bypasses servers to enable individu-
als to exchange files directly.9 Copyright owners complained that service 
providers were unwilling to cooperate because they were loath to lose 
the subscription fees they collected from file sharers. Lobbyists for the 
content industry insisted that Internet service providers were morally 
obligated to respond to the scourge of P2P by agreeing to terminate 
the Internet subscriptions of incorrigible file sharers. The recording and 
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motion picture industry associations optimistically described their five-
year campaign of filing suits against tens of thousands of individual users 
of P2P software as an effective educational crusade that made Americans 
aware that file sharing was unlawful. In 2008, though, they declared they 
were dropping the John Doe lawsuits in favor of a plan to convince ser-
vice providers to cooperate in identifying file sharers and curtailing their 
Internet privileges. 

In 2011, the motion picture and recording industry associations 
announced that, with the assistance of the Obama administration, they 
had persuaded five large Internet service providers – AT&T, Verizon, 
Comcast, Cablevision, and Time Warner Cable – to sign a memoran-
dum of understanding to address the threat of peer-to-peer file sharing. 
The service providers agreed to implement a “six-strikes” or graduated 
response program under which they would send individual subscribers 
accused of peer-to-peer file sharing a series of increasingly severe warn-
ings, culminating in the imposition of restrictions on their use of online 
services.10 Working out the details of the program ate up a lot of time. 
The program finally launched in 2013. It had a new name, the “Copyright 
Awareness System,” with a watered-down menu of escalating warnings 
that the service providers would send their subscribers identified as engag-
ing in peer-to-peer file sharing. In the first 10 months of the program,  
the system generated more than a million copyright alerts. A report on the 
initial roll-out optimistically predicted that the program would help the 
participants to “‘move the needle’ of user behavior in the U.S. away from 
copyright infringement and toward the use of the many legal sources of 
content available in today’s digital marketplace.”11 In January of 2017, 
though, the Copyright Awareness System abruptly shut down. The pro-
gram’s so-called educational efforts had apparently not moved the needle 
of user behavior far enough to be worth the effort and expense. The 
content industries seem to have accepted that peer-to-peer file sharing is 
an annoying but probably ineradicable feature of the current landscape.

It was clear from the outset that the scope of the voluntary agreement 
would be narrow, and that reprisals against subscribers who engaged in 
file sharing would be limited. Because service providers could rely on sec-
tion 512 to shield them from liability for material they neither originated 
nor controlled, they had little reason to accept significant new responsi-
bilities for policing infringement. 

Frustrated with the courts’ construction of the section 512 safe har-
bors, the copyright owner lobbies sought relief from Congress. They 
championed new “rogue websites” legislation that would enable copy-
right owners to designate any online site as “dedicated to the theft of U.S. 
Property,” and require ad services and payment processors to stop doing 
business with the site, even if it would have qualified for safe harbor  
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protection under section 512. As introduced in 2011, the Stop Online 
Piracy Act12 empowered any intellectual property owner harmed by a 
site that facilitated copyright infringement to serve a notice on credit 
card companies or advertising services that did business with the site. On 
receipt of the notice, and without any judicial involvement, the credit card 
and advertising companies would have been obliged to cease doing busi-
ness with the site within five days. By branding ordinary websites with the 
“rogue” and “dedicated to theft” labels, copyright owners hoped to per-
suade Congress to give them power to remove the sites from the Internet. 

Supporters of the legislation had designed it without any input 
from the interests likely to oppose it. A Paramount vice president later 
explained to my copyright class that the proponents of SOPA had always 
anticipated that opponents would come forward with demands for 
modifications that would diminish some of the bill’s more extreme provi-
sions, and that they would have to accede to some of those suggestions. 
They had drafted the bill so expansively and without the input of likely 
opponents on the theory that such a strategy would put them in the best 
bargaining position in ensuing negotiations. The strategy backfired, as 
students of copyright history might have predicted that it would. 

Initially, SOPA’s prospects looked bright. Register of Copyrights 
Maria Pallante endorsed the bill as serious, comprehensive, and meas-
ured, and urged its enactment: “[I]f Congress does not continue to 
provide serious responses to online piracy, the U.S. copyright system 
will ultimately fail.”13 The bill attracted 31 cosponsors from both par-
ties in the House. House Judiciary chair Lamar Smith, the bill’s principal 
sponsor, apparently assured the entertainment industry entities that had 
contributed heavily to his reelection campaign that he would ensure the 
bill’s prompt enactment. When opposition began cropping up among 
Judiciary Committee members, he quashed it. In December of 2011 he 
powered through a marathon session devoted to marking up the bill, 
deflecting or defeating all proffered amendments.14 Still, he was unable to 
complete the markup, and reluctantly adjourned it until January. January, 
though, was when a coalition of high tech companies and millions of 
Internet users rose up in protest of the legislation.15 On January 18, 
thousands of online services, including Wikipedia, blacked out their 
websites to protest SOPA. The bills’ supporters backed off. Although 
opposition to SOPA and the resulting Internet protest had initially been 
organized by an ad hoc coalition of individuals, Internet civil liberties 
organizations and technology activists, copyright owner lobbies com-
plained that the strong public opposition had been manufactured by an 
irresponsible misinformation campaign orchestrated by Google.16 

Stung, some copyright owners returned to their efforts to persuade 
the courts to construe section 512 in a more copyright-owner-friendly 
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fashion. They have recently shown some success in persuading the courts 
that the statutory obligation to have a policy in place leading to the ter-
mination of subscribers who were “repeat infringers” requires online 
service providers to cancel the subscriptions of customers who have been 
the subject of multiple take-down notices, even though the notices were 
generated by automated processes that distinguished imperfectly between 
infringing and non-infringing posts.17

The industries’ loudest complaints have targeted Google and its sub-
sidiary, YouTube. For some copyright owners, Darth Google epitomized 
the unfairness of the new era. Because of the safe harbor, Google had 
prevailed in the lawsuit that charged YouTube with intentionally induc-
ing infringement.18 Google prevailed again in the suit challenging its mass 
digitization of library books; the court of appeals for the 2d Circuit con-
cluded that the project was sheltered by the fair use privilege.19 Google 
was earning millions of advertising dollars at least in part because con-
sumers used its search functionality to find both licensed and unlicensed 
copies of copyrighted works. One songwriter complained that “Google 
spends millions of dollars every year fronting a campaign to crush the 
rights of creatives.”20 Another composer argued: “YouTube and its par-
ent Alphabet have obliterated the original meaning of the ‘safe harbor’ 
law with their bullying and coercive schemes to get their users to disre-
spect and ignore copyright.”21 Larger copyright owners appeared to find 
vanquishing Google a top priority. A hack of Sony’s email server revealed 
that motion picture studios had launched an expensive secret campaign 
to persuade state attorneys general to prosecute Google for facilitating 
illegal activity online. Blog posts nominated Google as the real power 
behind every government decision that didn’t go the content industry’s 
way. When the Justice Department reviewed 60-year-old consent decrees 
limiting ASCAP and BMI, and declined to endorse the societies’ preferred 
interpretation, some copyright blogs blamed Google for the decision.22 
When the Librarian of Congress fired Register Maria Pallante (who had 
been complaining loudly for months that the Copyright Office did not 
belong in the Library), conspiracy theorists saw the dark influence of 
Google.23 Copyright owners’ resentment of Google seems to be adding 
extra fuel to their efforts to narrow the online service provider safe 
harbor and to saddle service providers with the legal responsibility for 
preventing unlicensed uses. 

Copyright owners have continued to seek to persuade the Copyright 
Office, the Commerce Department, and Congress to revise the safe harbor 
rules to shift more of the burden of copyright policing on the shoulders 
of online services. At least some rightsholders insist that Congress must 
change the law to replace the current notice and takedown regime with 
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a “notice and staydown” regime. They have not, however, ventured an 
opinion on how such a system could work. Rather, they argue that if 
the law obliged service providers to find a solution, the service providers 
would develop the technology to make it possible. 

_____________

The 1976 Copyright Act has passed its fortieth birthday, and the DMCA 
is coming up on its twentieth. Congress is once again making noise 
about undertaking a comprehensive revision of the copyright law. In 
2013, the Register of Copyrights called on Congress to enact the “next 
great copyright act.”24 The House Judiciary Committee held 20 hearings 
on copyright issues during the 113th Congress in what was billed as a 
comprehensive reexamination of the copyright system.25 The committee 
heard from scores of witnesses testifying about what they thought was 
right and wrong with current copyright law. As copyright owners pressed 
Congress to recognize or clarify a more expansive scope for reproduction 
and distribution rights and a narrower compass for online service safe 
harbors, supporters of enhanced copyright protection have deflected calls 
for recognition or clarification of readers’ and listeners’ liberties. They 
insist that readers have failed to make a compelling showing that current 
legal ambiguities cause them meaningful harm. Any new or expanded 
privileges or exceptions, they argue, would pose a grave danger of injur-
ing the creators and owners of copyrighted works.26

The Copyright Office has launched policy studies on all the hot button 
issues that might be expected to come up in a copyright reform effort. 
So far, those studies have generated reports that look like the content 
industries’ Christmas wish lists.27 The Patent and Trademark Office, for 
its part, still appears to nourish hope that Congress will decide to take 
the copyright office away from the Library of Congress and give it to the 
Department of Commerce instead. To audition for that opportunity, 
the PTO has organized its own policy studies and “multi-stakeholder 
forum” to tell Congress how it should improve the statute.28 House 
Judiciary Committee Chair Bob Goodlatte (R-Va.) and ranking member 
John Conyers (D-Mich.) have invited all parties interested in copyright 
reform to meet directly with House Judiciary Committee staff to provide 
input on copyright policy, and launched what was billed as a “listen-
ing tour,” in which Judiciary committee members have been “traveling 
to a few locations across America to hear directly from creators and 
innovators about the challenges they face in their creative field and 
what changes are needed to ensure U.S. copyright law keeps pace with  
technological advances.”
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Thus, Congress, the Copyright Office, and copyright-affected industries 
and institutions appear poised to embark on another round of negotiated 
copyright revision. I expect it to take a long time, to motivate many and 
large campaign contributions, and to eventually produce pretty much the 
same sort of law that negotiated copyright revision has generated in the 
past. We seem to be incapable of learning from our past mistakes.

Ann Arbor
February 2017.
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