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CIVIL A N D  CRIMINAL LIABILITY 9F ROAD 
COMMISSION EMPLOYEES 

Introduction 

This report  discusses the  potential f o r  perzunal 1 iab i l  i t y ,  

c i v i l  and criminal ,  of road commission employees ill r~lichigan, Its 
special concern i s  employees, such as engineers, whc exercise 

professional judgment in planning or designing highways or superin- 

tending road maintenance or construct ion.  The principles discussed 

in t h i s  paper, however, apply t o  a l l  employees. 

The report begins with a discussion of the concept of c i v i l  

l i a b i l i t y  for  negligence a n d  how i t  applies  in the context of road 

commission a c t i v i t y .  I t  then discusses the poss ib i l i ty  of criminal 

1 iab i l  i t y  f o r  employees, identifying the types of criminal 1 iabi l  i t y  

most 1 i kely t o  a r i s e  and the  consequences and  1 i kel i hood of conviction. 

Final ly,  i t  considers whether a road commission i s  permitted or 
required t o  provide a legal defense or  indemnity (;-eimbursement) t o  an 
employee w h o  i s  Fuund c i v i l l y  or  criminally 1 i a b l + ,  

Civil Liabil -- ity--Neal iaence -- 

Any c i v i l  lawsuit against  a road commission employee will  1 ikely 

be based on negl igence. Neql igence e x i s t s  where someone owes a duty 

t o  use reasonabl? care t o  avoid causing injury t o  qnother, and 

breaches t h a t  d u t y  by f a i l i n g  t o  use reasonable car., the r e s u l t  being 

injury or damage t o  a person or t o  property. The duty t o  use reason- 

able care i s  the basis of negligence l i a b i l i t y ;  i t  a r i s e s  whenever i t  

i s  foreseeable tha t  one ' s  conduct--an action or a f a i l u r e  t o  act--  

poses an unreasonable r i s k  of harm. The protection provided by t h i s  

duty extends t o  a l l  l~lno a re  within the scope of the r i s k .  In the case 

of road commission employees, any person who i s  in':*red because of an 

employee's negligence i s  e n t i t l e d  t o  sue the employee f o r  money damages. 



This def in i t ion of negligence i s  very gener?; and re1 i es  heavily 
on the concept of "reasonableness." The law does not provide a more 
speci f ic  de f in i t ion .  Rather, i t  leaves i t  t o  the jury to  apply the 
general principles t o  the speci f ic  fac t s  of the case and decide 
whether the defendant ( t he  person being sued) was in fac t  negligent. 
If  the jury does f ind tha t  the defendant was negligent, i t  also 
decides the amount of the "damages" the p l a in t i f f  ;s  en t i t l ed  t o  
recover from the defendant. A defendant who i s  found 1 iable f o r  

negligence in a c iv i l  case i s  required to  pay damaces; a c iv i l  case 
does not lead to punishment by a f ine  or a j a i l  term, nor does i t  
require t ha t  the defendant's l icense (whether professional or  vehicle 
operator)  be suspended or  revoked. 

Because the def in i t ion of negligence i s  broad, i t  includes a 
broad range of conduct. In the case of a road commission employee, 

i t  could include many a c t i v i t i e s .  For example, a construction s i t e  
might be l e f t  unquarded and children miaht play there and be injured,  
o r  a passerby might be injured by an employee's negligent operation of  
equipment. Negligence might a lso  be found in the operation of a motor 
vehicle or in the design, construction, and maintenance of the high- 
ways. These l a s t  two areas of possible 1 iabi l  i t y  will be discussed 
i n  more deta i l  , b u t  the principles of nee1 iaence on which they are 
based apply to  road commission a c t i v i t i e s  in general.  

Negligence in the operation of a motor vehicle i s  not unique 
t o  road commission employees and therefore presents no special problems 
in the area of c iv i l  l i a b i l i t y .  Whether cer ta in  driving i s  negligent 

or  not does not depend on the f ac t  tha t  the dr iver  works for  a road 
comiss ion.  In addit ion,  road commissions a r e ,  by s t a t u t e ,  made 
l i ab l e  fo r  damages caused by the negligent operation of motor vehicles 

( 1 ) .  Therefore, i t  i s  not l ike ly  tha t  an employee sued fo r  negligent 
operation of a motor vehicle would stand alone; the commission w i l l  

usually be sued as we1 1 .  
- .  



I t  i s  also possible f o r  a commission employee to  be sued fo r  
negl igence in the design, construction , o r  maintenance of a highway. 
This type of l i a b i l i t y  i s  s imi lar  t o  the l i a b i l i t y  of the commission 

i t s e l f ,  though i t  i s  not the same.. Road commissions a re  made re- 
sponsible by s t a t u t e  fo r  providing "reasonably safe"  roads ( 2 ) .  This 

d u t v  i s  more s ~ e c i f i c  than the employee's general duty of reasonable 
- care-. rhe employee's '&ty re lares t o  hls ac t ions ,  w h l  le the 

commission's du ty  i s  phrased in terms of a resul t--reasonably safe 

roads. Therefore, while the commission can be l i ab l e  f o r  a condition, 
the employee i s  only responsible f o r  his own actions.  

Because the road commission's duty i s  d i f fe ren t  from i t s  
employee's duty, i t  may often happen tha t  a road wi 11 be unsafe b u t  

tha t  no individual employee will have been negligent. In these 

s i tua t ions ,  only the commission wil l  be l i ab l e .  O n  the other hand, 
when an employee has been negligent, his l i a b i l i t y  i s  based on  the 
f a c t  t ha t  h is  negligence created an unreasonable r i sk  to the motorist. 
When th i s  happens, the road i s  l ikely  to be unsafe, so tha t  the com- 
mission wil l  also be l i ab l e  fo r  breach of i t s  s ta tu tory  d u t y .  There- 

fo re ,  i t  i s  l ikely  t ha t  the road commission wi 11  be sued whenever 
the employee i s  sued. The employee w i l l  seldom be sued alone. 

Since an employee i s  l i ab le  only for  his own negligent a c t s ,  
supervisory personnel wi 11 not necessari l y  be 1 i able fo r  the negl i gence 
of the employees under t he i r  supervision, The c lea res t  example o f  

th i s  i s  the case where a claim i s  brought against the individual 
members of a board of county road commissioners, or against the 
s t a t e  highway commissioner. The rule i s  that  where there i s  no 
active personal negligence on the part  of the board members o r  the 

highway commissioner, they are not personally l i ab l e  ( 3 ) .  The same 
rule appl ies  to  supervisors i n  general . The power t o  hi re and f i r e  
subordinates does not make the supervisor responsible for  t he i r  
actions (4). I t  i s  only when his own acts  or omissions amount to  "act ive ,  
personal negligence" tha t  an employee, whether a supervisor o r  not ,  
i s  l i ab l e  ( 5 ) .  If  a supervisor i s  act ively and personally negligent 
i n  carrying out his  supervision, than he can be l i a b l e ,  b u t  his 
l i a b i l i t y  does not a r i s e  from his posit ion;  i t  ar ises  from his act ions.  



The q u e s t i o n  o f  employee l i a b i l i t y  was d i scussed  i n  t h e  r e c e n t  

case Hun te r  v. Board o f  County Road Commissioners ( 6 ) ,  I n  t h i s  

case t h e  p l a i n t i f f  was i n j u r e d  when h e r  c a r  r a n  o f f  t h e  road.  She sued 

t h e  commission and a l s o  t h e  county  eng inee r  and h i s  a s s i s t a n t .  The 

M ich igan  C o u r t  o f  Appeals h e l d  t h a t  t h e  coun ty  eng inee rs  i n  t h i s  case 

c o u l d  n o t  be sued i n d i v i d u a l  1y.  However, t h e  c o u r t  d i d  n o t  make c l e a r  

t h e  f a c t u a l  b a s i s  f o r  i t s  d e c i s i o n .  I f  t h e  eng inee rs  were a c t i n g  o n l y  

i n  a  s u p e r v i s o r y  c a p a c i t y  and i f  t h e  p l a i n t i f f  d i d  n o t  c l a i m  t h a t  t h e y  

were p e r s o n a l l y  n e g l i g e n t  i n  do ing  some a c t ,  t hen  t h e  H u n t e r  d e c i s i o n  

i s  mere l y  a  r e s t a t e m e n t  o f  t h e  r u l e  d e s c r i b e d  above. However, t h e  

Hun te r  d e c i s i o n  can be read  as s a y i n g  t h a t  t h e  eng inee rs  wou ld  n o t  

be l i a b l e ,  even i f  they  were n e g l i g e n t  i n  d e s i g n i n g  o r  s u p e r v i s i n g  

c o n s t r u c t i o n  o f  t h e  road,  as l o n g  as t h e y  were a c t i n g  i n  t h e  scope 

o f  t h e i r  a u t h o r i t y .  I f  t h e  c o u r t ' s  o p i n i o n  says t h i s ,  t hen  i t  marks 

a  s u b s t a n t i a l  d e p a r t u r e  from t h e  p r e v i o u s  r u l e ,  and one wh ich  wou ld  

be d i f f i c u l t  t o  r e c o n c i l e  w i t h  e a r l i e r  d e c i s i o n s  o f  t h e  M ich igan  

Supreme Cour t .  If the  H u n t e r  case i s  appealed,  t h e  M ich igan  Supreme 

Cour t  w i  11 c l a r i f y  i t s  meaning. A t  t h i s  p o i n t ,  however, i t  canno t  

be r e l i e d  upon as e s t a b l i s h i n g  any g r e a t e r  p r o t e c t i o n s  f o r  road  

commission employees than  e x i s t e d  p r e v i o u s l y .  

Even when a  commission employee i s  p e r s o n a l l y  l i a b l e ,  he w i l l  

n o t  n e c e s s a r i l y  be sued i n  eve ry  case.  Some p r a c t i c a l  and l e g a l  

c o n s i d e r a t i o n s  may i n f l u e n c e  a  p l a i n t i f f ' s  d e c i s i o n .  Foremost i s  t h e  

" v i s i b i l i t y "  o f  t h e  defendants .  Wh i l e  t h e  p l a i n t i f f  may have t r o u b l e  

i d e n t i f y i n g  t h e  i n d i v i d u a l  employee whose n e g l i g e n c e  caused h i s  

i n j u r i e s ,  i t  w i  11 n o t  be d i f f i c u l t  a t  a1 1 t o  i d e n t i f y  t h e  agency 

r e s p o n s i b l e  f o r  an unsafe  road.  A l so  v e r y  i m p o r t a n t  i s  t h e  

" c o l  l e c t i b i l i  t y " - - t h e  a b i l i t y  t o  pay a  judgment - -o f  t h e  defendant .  

The p l a i n t i f f  i s  u l t i m a t e l y  seek ing  money. S ince  t h e  commission w i l l  

o f t e n  be l i a b l e  whenever i t s  employee i s ,  and s i n c e  t h e  commission 

w i l l  be seen as a b e t t e r  source  o f  f unds ,  a p l a i n t i f f  may s i m p l y  

choose t o  sue o n l y  t h e  commission. The commission i s  1  i k e l y  t o  be 

a  b e t t e r  de fendant ,  from t h e  p l a i n t i f f ' s  p o i n t  o f  view, f o r  a n o t h e r  

reason.  A j u r y  i n  a  tr i  a1 f o r  damages i s  more 1  i k e l y  t o  award a  



sizeable verdict  against  the commission than against  an individual .  
T h u s ,  in terms of both the s ize  and col l e c t i b i l  i t y  of the award, the 
road commission i s  l ike ly  t o  be the " target"  defendant. A legal 
consideration leads t o  the same conclusion. As was explained above, 
the commission i s  1 iable  when a road i s  unsafe. The employee i s  
1 iable  when the road i s  unsafe and his  ac t ive ,  personal negligence 
contributed to i t s  unsafe condition. Therefore, i t  may well be 

eas ie r  fo r  a p i a in t i f f  to prove his case against the commission. For 

these reasons, the p l a in t i f f  may well decide t o  ignore the employee 
and sue the commission instead. 

Even when the employee i s  sued, i t  i s  l ike ly  tha t  the commission 
will also be sued. I f  both the employee and the commission are  
found l i a b l e ,  the p l a in t i f f  i s  en t i t l ed  to  co l l ec t  a l l  of the award 
from e i t he r  defendant. In t h i s  s i t ua t i on ,  the greater  co l l e c t i b i l i  t y  

of the commission may again make i t  the t a rge t  defendant ( 7 ) .  

There i s ,  however, one legal consideration tha t  could persuade 
the p l a in t i f f  t o  sue only the employee. Michigan law provides tha t  
any claim against  a road commission must be brought within two years 
of the injury.  When individuals are  sued, the period i s  three 
years.  Therefore, a p l a in t i f f  who has waited more than two years 
will have no one l e f t  t o  sue b u t  the employee. 

This i s  i n  f a c t  what happened i n  the Hunter case,  The p l a in t i f f  
sued the commission and i t s  engineers, b u t  did so two years and two 
days a f t e r  the accident. For tha t  reason, the claim against  the 
commission was dismissed. The engineers also claimed that  the two- 
year period applied to them, and the court agreed with them. As 
with the l i a b i l i t y  portion of the Hunter case,  the ruling i s  not 
c lear .  I f  the court held tha t  the engineers were not l i ab l e  even i f  
they were negligent, i t  adds nothing t o  say tha t  they must be sued 
in the shor ter  time period. However, the cour t ' s  opinion can be 
read as saying that  a commission employee i s  l i ab l e  fo r  negligence 
b u t  must be sued within the  two-year period. I f  the Hunter case 
says t h i s ,  i t  represents a s ign i f i can t  change i n  the law. Again, 
the case may be appealed and th i s  point may be c l a r i f i ed .  A t  present ,  
however, the Hunter case should not be re l ied  upon as creating a 
shor ter  period fo r  employees. 

5 



In summary, commission employees a re  l i a b l e  f o r  payment of 
damages where t h e i r  "ac t ive ,  personal negl igence" causes injury t o  
someone. Supervisory employees a r e  1 i ab le  on t h o  came bas is ;  they 
a r e  not l i a b l e  merely because the  employees they supervise a r e  
negligent .  Although employees may be sued individual ly ,  i t  i s  l i k e l y  
t h a t  the  commission i t s e l f  will  a l so  be sued, and will  in f a c t  be 

required t o  pay any judgment. 

Criminal L i a b i l i t y  

I t  i s  a l so  possible (though much l e s s  1 ikely than being found 
c i v i l l y  l i a b l e )  t h a t  an employee may be found gu i l ty  of criminal 

conduct in the  course of his du t i e s .  In order t o  assess the 1 i kel ihood 

of t h i s ,  i t  i s  necessary t o  understand some of the  differences between 
c i v i l  and criminal 1 i ab i l  i t y .  

The primary purpose of a c i v i l  lawsuit i s  t o  provide compensation 

t o  an injured p l a i n t i f f .  I t  does t h i s  by requiring the  defendant who 

has been found 1 i ab le  t o  pay damages t o  the p l a i n t i f f .  On the  other  

hand, the  ul t imate purpose of criminal prosecutions i s  to  preserve 
an orderly socie ty ;  i t  does t h i s  by punishing those found g u i l t y  
of crimes. This punishment can be in the  form of a f i n e  or  a j a i l  

or  prison sentence, o r  a combination of the  two. 

Because the consequences of conviction of a crime a re  more 
severe than the  consequences of c i v i l  l i a b i l i t y ,  the re  a re  many 
provisions of law t h a t  make i t  more d i f f i c u l t  f o r  a person t o  be 
convicted of a crime. F i r s t ,  the  laws t h a t  c rea te  the l i a b i l i t y  are  
d i f f e r e n t .  Civil 1 i ab i l  i t y  i s  based on very general p r inc ip les ,  
Negligence i s  a good example of t h i s :  i t s  pr inc ip les  a r e  very broad, 
and can be applied in a grea t  many s i t u a t i o n s .  Criminal laws a r e  
much more spec i f i c .  For the  most p a r t ,  conduct i s  criminal only 
where a spec i f i c  s t a t u t e  o r  ordinance says i t  i s ,  7;r example, whether 
driving a t  30 miles an hour down a res ident ia l  s t r e e t  i s  negligent 
depends on the  circumstances, b u t  i t  i s  a crime only i f  an ordinance 
o r  s t a t u t e  prohibi t s  i t .  



Criminal cases a r e  a lso  not as e a s i l y  s t a r t ed  as c i v i l  cases. 

Any person can begin a c i v i l  case by f i l i n g  the  appropriate papers 
and paying the necessary fees .  Criminal cases can be begun only by 
government o f f i c e r s  , such as the  county prosecuti ng at torney.  The 

prosecutor has broad d iscre t ion  whether t o  bring charges or  not; 
he i s  not required t o  do i t  even i f  the  f a c t s  c l ea r ly  would support 
a conviction. 

Once a prosecution i s  begun, additional protect ions come in to  

play, Two of these r e l a t e  t o  proof, F i r s t ,  the  prosecutor must 

prove the defendant 's  g u i l t ;  t he  defendant i s  not required t o  prove 
his innocence. In addi t ion ,  the  prosecutor must prove the defendant ' s  
g u i l t  "beyond a reasonable doubt." I n  a c i v i l  cas? the  p l a i n t i f f  wins 
i f  he proves his  case "by a preponderance of the  evidence;" t h a t  i s ,  
he must show t h a t  i t  i s  more l i k e l y  than not t h a t  the  defendant was 
a t  f a u l t .  The requirement of proof beyond a reasonabfe doubt i s  
more s t r i c t .  I t  i s  sometimes sa id  t o  require a "moral ce r t a in ty"  as 
t o  the  g u i l t  of the  defendant ( 8 ) .  

Another important protection i s  the jury system. I n  a c i v i l  
case ,  the defendant can be found 1 i ab le  i f  f i v e  of s ix  jurors  agree. 
In a criminal cas? there a r e  twelve jurors ,  and a l l  must agree tha t  
the  defendant i s  g u i l t y ,  Obviously t h i s  makes i t  much eas ie r  f o r  
a s ing le  member of the jury t o  prevent a conviction. 

All of these protect ions,  a l l  of which a re  parts  of the criminal 
j u s t i c e  system, make a criminal conviction much l e s s  l ike ly  than a 
finding of c i v i l  1 i ab i l  i ty .  Therefore, unless the  employee's mis- 
conduct i s  part icui  a r l y  bad and the  consequences pa r t i cu la r ly  severe, 
a prosecutor i s  not l ike ly  t o  bring criminal charges. Even when a 
person i s  found t o  be l i a b l e  in a c i v i l  case,  i t  does not follow t h a t  
he would be found gu i l ty  in a criminal case.  The two a re  so d i f fe ren t  
t h a t  a finding of 1 i a b i l i t y  in a c i v i l  case cannot be used in evidence 
i f  there  i s  a criminal prosecution. 



There a re  many crimes t ha t  a  road commission employee could 
commit, from embzzzlement t o  bank robbery. Most o f  these have 

nothing to  do with the employee's job, If  an employee robs a bank, 

whether on duty o r  o f f ,  i t  i s  a  crime, b u t  i t  does not r e l a t e  t o  
the road commission's business. There a re  two types of crimes, however, 

which a re  more d i rec t ly  re la ted  t o  road commission a c t i v i t i e s .  

The f i r s t  i s  known as "negligent homicide" ( 9 ) .  A more 
descr ip t ive  name would be "vehicular homicide" because i t  appl i e s  only 
t o  death caused by negligent driving (10) .  The maximum penalty i s  
a  $2000 f i n e ,  two years im~risonment, or b o t h .  The same negligence 
t ha t  creates  l i a b i l i t y  in the c iv i l  area applies here a l so ,  although 
the  prosecution i s  s t i l l  subject  to  the protective rules described 
above, and negligent homicide prosecutions a re  not frequent. As i s  
the  case with c iv i l  1 iabi l  i t y  f o r  negligent dr iv ing,  negligent homicide 
does not r e l a t e  t o  the nature of a road commission's a c t i v i t i e s ,  I t  

appl ies  t o  everyone who drives a motor vehicle,  

A criminal prosecution of a road comiss ion employee i s  not 
1 i  kely t o  occur unless the employee ' s  misconduct caused someone ' s 
death. This i s  so because there  appear to  be no speci f ic  crimes 
t ha t  w o u l d  apply t o  in ju r ies  l e ss  than death caused by a road commission 
employee's actions in the course of his employment. I n  addit ion,  as 
a practical  matter ,  such in ju r ies  would be considered a c i v i l  matter 
by a prosecutor. Therefore, the second type of crime t ha t  might 
be charged against  a  road commission employee i s  the crime of "involuntary 

manslaughter" ( 11 ) .  An example of t h i s  i s  a  case in Flassachusetts 
where a bridge collapsed, k i l l  ing three peonle. The main beams had 
not been secured with enough bolts  and pins. The engineer supervising 
construction was charged with manslaughter. He was found not gu i l ty  ( 12 ) .  

Whi 1 e "negl igent homicide" appl i e s  only t o  vehic les ,  mans1 aughter 

i s  broader. I t  could in f a c t  include a k i l l i na  by automobile and by 
other means as well.  For example, a  supervisor might order employees 
t o  use equipment in violat ion of safe ty  requlations and when he knows 
the equipment i s  unsafe and l ike ly  t o  cause serious injury.  While in-  

voluntary manslaughter can include a k i l l  inq by automobile, there i s  
an important difference between i t  and negl igent homicide. 



Negl i  gent homicide requires only ordinary negl igcnce, whi 1 e man- 
slaughter  requires "gross negl igence" (1  3 ) .  Gross negl igence i s  not 

a greater  form of negligence. I t  i s  d i f fe ren t  "not i n  degree b u t  in 

kind" (14 ) ,  and i s  based on the assumption t ha t  the defendant "did 

know b u t  was recklessly o r  wantonly indif ferent  to  the r e su l t s "  of 
his  act ions (15) .  I t  i s  therefore t rea ted as the equivalent of 
in ten t  (16) .  Since i t  i s  not possible t o  know i~:;jat was in the defend- 
a n t ' s  mind,  t h i s  knowledge can be inferred from the f ac t s  surrounding 
the  incident ,  b u t  those fac t s  must support the conclusion tha t  the 
danger "must have been apparent t o  him" (17) .  

Since the kind of conduct tha t  would amount t o  gross negligence 
i s  seldom l ike ly  to  occur, and since the knowledae t ha t  must be 
proven i s  d i f f i c u l t  t o  es tab l i sh ,  the  poss ib i l i ty  of criminal 1 iabi l  i t y  
i s  s l i g h t .  Although the poss ib i l i ty  cannot be eliminated, i t  should 
not be considered s ign i f i can t .  

. . 

Indemnity and De=ense - 

When an employee i s  sued f o r  money damages o r  charged w i t h  a 

crime, he i s  l i ke ly  to  have two concerns. F i r s t ,  i f  he i s  found 
1 i ab le ,  he may be rcquired t o  pay a substantial  arnsunt of money, 
e i t he r  as damages or as a f ine .  In a criminal case ,  he may be 
concerned about having t o  spend time in j a i l  or  prison. In addi t ion,  
whether he wins *2r loses ,  he will be concerned about paying the costs  
of his defense, principally in the  form of attorney fees ( 18 ) .  If a 
road commission employee were convicted of a crime and sentenced t o  
j a i l ,  the commission could do nothing with respect t o  the sentence, 
However, the employee m i g h t  look t o  the commission t o  he1 p him present 
a defense a t  t r i a l ,  and t o  pay any judgment or  f ine  ("idemnify" h i m )  

i f  he l o s t .  

The question o f  a road commission's providinq a defense o r  indemnity 
i s  spec i f i ca l ly  covered by a s t a t u t e  in Michigan ( 1 9 ) .  The s t a t u t e  



t r e a t s  c i v i l  and criminal cases d i f fe ren t ly .  As t o  c i v i l  cases,  i t  
provides t h a t  when an employee of a governmental agency i s  sued f o r  
in ju r i e s  caused by his negligence in the  course o.7 his employment and 
while act ing within the scope of his au thor i ty ,  the  agency may provide 
a defense f o r  h i m  and may indemnify him. The agency i s  permitted t o  
provide a defense o r  indemnity o r  both, b u t  i t  i s  not required to  do so.  

In criminal cases the ru le  i s  d i f f e ren t  in two ways ( 2 0 ) .  F i r s t ,  
the  employee must have had reason t o  be1 ieve tha t  he was within the  
scope of his author i ty .  Second, the agency may provide a defense 
( b u t  i s  not required t o  do so)  b u t  i s  not permittad t o  indemnify him 
by paying any f ine .  

Therefore, the  decision whether t o  provide a defense ( i n  c i v i l  
and criminal cases)  o r  indemnity ( i n  c i v i l  cases only) i s ,  by s t a t u t e ,  
e n t i r e l y  within the  d iscre t ion  of the  road commission. The next section 

discusses the  range of a l t e rna t ives  avai lable  t o  a road commission in 
deciding whether t o  provide an employee with a defense o r  indemnity, and 
makes recommendations a s  t o  the most appropriate course of ac t ion .  

Alternat ives Available 

Because the s t a t u t e  authorizing a governmental agency t o  defend 
o r  indemnify i t s  employee does not require tha t  the  agency do e i t h e r ,  
a broad range of a1 ternat ives  i s  possible. Br ie f ly ,  these a1 ternat ives  
can be divided i i ~ t o  three general approaches. F i r s t ,  the commission 
could decide t o  defend and indemnify a1 1 employees sled fo r  negligence 
and defend a l l  employees charged with crimes. Second, a t  the other  
end of the  spectrum, the  commission could e l e c t  never to  provide a 
defense o r  indemnity. F inal ly ,  in between these two approaches i s  the 
more complex one of providing a defense or  indemnity or  both in some, 
b u t  not a1 1 , cas?s. 

The f i r s t  choice,  t o  defend and indemnify a l l  amployees, needs 
t o  be qua1 i f i ed  in one important respect .  Since the s t a t u t e  permitting 
indemnity and defense r e s t r i c t s  them t o  cases where the employee was 



acting within t h 2  scope of his author i ty  ( o r  in crjminal cases,  
be1 ieved he was within the scope of his author i ty)  , any agreement 
t o  defend and indemnify in a l l  cases would have t o  r e f l e c t  t h i s  
r e s t r i c t i on .  With t h i s  exception, though, i t  would be possible to  
provide both defense and indemnity in any case.  This approach could 
be accomplished e i t he r  by contract  or  by o f f i c i a l  pol icy .  The commission 
could agree t o  the inclusion of a defense/indemnity clause in i t s  
employn~ent contracts ,  o r  i t  could simply declare and follow a policy 
of providing a defense and indemnity in a l l  cases.  The contract  metho!: 
provides greater  protection f o r  the employee, a t  the expense of l e s s  

freedom of action f o r  the commission. The pol icy method provides 
somewhat 1 ess protection fo r  the employee, s ince the commission could 
rescind or modify i t s  policy a t  any time. 

Whether expressed in a contract  o r  a pol icy,  the decision t o  
defend and indemnify in a1 1 cases has several advantages and d i s -  
advantages. The advantages a r e :  

a I t  would imvrove employee morale. 
a I t  m i g h t  promote road sa fe ty ,  and thereb:~ +?crease 

commission exposure t o  1 iabi 1 i  ty , by encouraging employees 
t o  make the more d i f f i c u l t  judgment decisions.  

0 As t o  c i v i l  cases ,  which a re  by f a r  more frequent,  the 
commission will often be a defendant i t s e l f ,  so the cost  
may in f a c t  not be very great .  

This l a s t  point merits some discussion,  Nhen t h f ?  r,ommission i s  
a co-defendant, i t  will  1 i  kely be cal led  upon t o  gay any judgment 
i t s e l f .  In such cases,  i t  has in f a c t  indemnified the employee anyway, 
so t o  do i t  o f f i c i a l l y  as well as i n  f a c t  cos ts  nothing. As t o  
providing a defense in such cases ,  the reasoning i s  s imi la r ,  though 
not iden t ica l .  In most cases,  the legal positions of the employee 
and the commission will be the same; when t h i s  happens, the commission's 

counsel can a l so  represent the employees, In some cases,  t h e i r  positions 
would be d i f f e r en t ,  possibly i n  con f l i c t ;  in thosz cases ,  i t  would be 
necessary tha t  t ! i~  employee have his  own counsel, which would be an 
additional cos t  to  the commission. 



The decision to defend and indemnify in a1 1 cases a1 so has 
disadvantages : 

e It would cost money, How much it would cost could be 

estimated by reviewing the history of liligation against 

commission employees. 

e It might invite some additional lawsuits. For example, 
when more than two years have passed since the injury 

and the commission itself can no longer be sued, providing 

an employee defense and indemnity might have the effect of 

extendinq the commission's liability for an additional year. 

e It might raise the settlement cost of a lawsuit, since the 

plaintiff will have a more collectible defendant, 

e It might commit the commission, in advance, to provide a 
defense and indemnity in cases which it believes do not 

merit them. It is not possible to anticipate all of the 

types of cases that might arise, and then draft a contract 

provision or a policy sufficiently precis? to separate those 

that merit defense and indemnity from those that do not. 

e It might lead to some employee dissatisfaction if cases 

arise which the commission considers beyond the pol icy 

because it be1 ieves the employee's activity was outside the scope 

of his authority. If the agreement is part of an employment 
contract, the disagreement might lead t c  a lawsuit by the 
employee against the commission for breach of contract. 

Clearly, providing defense and indemnity in all cases as a 

matter of contract or policy has definite advantages and disadvantages. 

The second approach, not providing them in any case, has advantaaes 

and disadvantages which reflect the fact that it is the opposite of 

the first approach. The advantage of this approach is that it is 

the least costly a1 ternative. It avoids the possibility of additional 
attorney fees and damage awards, and also avoids the prospect of 
attracting additional lawsuits when plaintiffs become aware that the 



commission will pay any judgment against one of i t s  employees. The 

primary disadvai-~hge ,f t h i s  approach i s  i t s  adverse e f fec t  on 
employee morale. Since employees tend t o  see l i zh i i  i t y  problems as 

being greater  than they real ly  a re ,  t h i s  e f fec t  on morale may be 

larger  than the r isk  of l i a b i l i t y  ac tual ly  j u s t i f i e s .  

Each of the f i r s t  two approaches has s ignif icant  problems. A 

blanket pol icy of providing indemnity a n d  defense in a l l  cases may 

commit the commission t o  l i a b i l i t y ,  in advance, in s i tuat ions  which 

do not merit i t .  O n  the other h a n d ,  refusing t o  2rovide i t  a t  a l l  

i s  bad fo r  employee morale. The th i rd  approach therefore becomes 

especial ly important. I t  involves providina e i t he r  a defense or 

indemnity, or  both, in some cases,  b u t  n o t  necessarily a1 1 cases. 

This approach covers a range of possi bi 1 i t i  es ; fo r  purposes of 

discussion they can be divided in to  two groups according t o  the method 

used. The f i r s t  method involves establishing speci f ic  c r i t e r i a  fo r  

determining the cases in which the commission will provide a defense 

or indemnity. The second method involves a general declaration t h a t  
the commission will provide a defense and indemnity in appropriate 

cases,  b u t  will make the decision on a case-by-cas; basis .  

The f i r s t  me.lhod envisions a s e t  of c r i t e r i a  which will be 

appl ied t o  determine whether a case qua1 i f i e s  for  indmnity or defense 

or both. There a re  several c r i t e r i a  t h a t  might be used. They include: 

1 )  Whether a case i s  c i v i l  or  criminal. 

2 )  Whether, in a c i v i l  case, the commission i s  also a defendant. 

3)  Whether the case was brought within two years or n o t .  

4 )  Whether the employee ' s conduct i nvol ved professional judgment. 

5 )  Whether the employee's conduct was reasci-,able and taken in 
good f a i t h .  

This l i s t  i s  intended t o  give examples of c r i t e r i a  t h a t  might be used; 

i t  i s  n o t  intended t o  1 i s t  a l l  tha t  might be used. rlote a lso  t ha t  

the c r i t e r i a  would require the comission to provide a defense or 

indemnity in those cases t h a t  s a t i s fy  the c r i t e r i a  b u t  would n o t  prevent i t  



from providing a defense o r  indemnity even in cases where the c r i t e r i a  
do not require i t  t o  do so. 

The c r i t e r i a  can be made f a i r l y  spec i f i c .  73:- example, under 
the f i r s t  c r i t e r i o n  l i s t e d  above, one poss ib i l i ty  i s  to  exclude a l l  
criminal cases ,  on the theory t h a t  they a re  l ike ly  t o  involve conduct 

t h a t  does not merit  ass is tance  t o  the  employee. Another poss ib i l i ty  i s  
t o  exclude only cer ta in  crimes. For example, only cases involving 
professional judgment (such as  the Massachusetts case discussed earl  i e r )  
m i g h t  be included, and a l l  crimes re la ted  to  driv'ng might be excluded. 
Another variat ion could be t o  exclude driving cases where the use of 
alcohol i s  a f a c t o r .  A s imi lar  analysis  could be used in c i v i l  cases.  

Because t h i s  f i r s t  method involves c r i t e r i a  which obl iga te  the  
commission t o  provide a defense or  indemnity in specif ied cases ,  i t s  
advantages and disadvantages a r e  s imi lar  t o  those of the f i r s t  approach, 
which requires the commission t o  defend and indernify in a l l  cases.  
Thus, i t  may be expected t o  improve employee morale, and may encourage 
those who must exercise judgment t o  do so more f r ee ly .  On the  other  
hand, i t  will  cost  some money, and may cause d i s sa t i s fac t ion  (and 
perhaps lawsuits)  on the  part  of employees who a re  sued and whom the 
commission declines t o  help. In addition i t  may commit the  commission, 
in advance, t o  defend o r  indemnify an employee in a case in which the  
commission would prefer  not to .  

The second method involves 1 ess of a commitment on the  part  of 
the  commission. The commission would indicate i t s  intention t o  
provide a defense and indemnity in appropriate cases ,  b u t  would 
expressly reserve the r igh t  t o  decide in each case whether t o  provide 
help and what type t o  provide. While t h i s  would y e s e r v e  f l e x i b i l i t y  
f o r  the  commission, i t  might a lso  be l e s s  beneficial to  employee 
morale than incl sding a1 1 cases o r  using firm c r i t e r i a .  However, 
in making decisions on individual cases the commission will  in f a c t  
use some c r i t e r i a .  The commission could therefore make these c r i t e r i a  
known t o  i t s  employees as the guidelines i t  w i l l  use, so as t o  increas? 
employee confidence in the  pol icy. 

14 



The case-by-case method gives the commis~io:-~ f l e x i b i l i t y  i n  

t h a t  i t  does not b i n d  the commission in advance t o  defend and indemnify 

a11 cases. I t  has other advantages as well : 

a I t  permits the comiss ion to  t a i l o r  i t s  response t o  the in-  
dividual case.  Thus, i t  might decide t o  provide only a defense, 
or t o  indemnify u p  t o  o r  beyond a ce r ta in  amount ( i f ,  fo r  example) 
the employee had insurance coverage of his D w n .  

m I t  permits the commission t o  keep the question of indemnity or 
defense a pr ivate  one. The p l a in t i f f  need n n t  know tha t  indemnity 
will be provided, and may therefore s e t t l e  his claim fo r  a l e sse r  
amount, 

9 I t  leaves the commission f r ee  t o  develop more speci f ic  guide1 ines 
as more experience with individual cases i s  gained. A t  some time 
in the future  the  knowledge gained may be su f f i c i en t  tha t  spec i f i c  
binding c r i t e r i a  may be developed. 

As against  th2se advantages, the  case-by-cace method has two 
disadvantages. F i r s t ,  i t  w i l l  cost  money, though the amount wil l  be 
t o  some extent  i:-, the control of the commission. Also, i t  may not 

improve employee morale as much as an exp l i c i t  ccq~i tment  to  defend 
and indemnify, though the way in which the pol icy i s  presented may 
have much t o  do \ ! 5 t h  t h i s .  

Summary and Concl us i ons 

A road commission employee i s  1 iable  f o r  damages i f  his 
negligence causes harm to  a person o r  t o  property. 9 i s  not l i ab l e  merely 
because of any position he may hold, such as supervisor,  b u t  i s  1 iable  
only fo r  his own "ac t ive ,  personal negl igence. " When h i  s 1 iabi l  i t y  
i s  based on his a c t i v i t i e s  as a road commission employee, the 
commission i t s e l f  will usually be 1 iable  as well ; therefore ,  i t  i s  
1 i kely t ha t  the commission will be a co-defendant and will bear the 
actual loss .  



A road commission employee can be criminally 1 iable  f o r  
"negligent homicide" i f  his  negligent driving causes a  death, though such 
prosecutions are  re la t ive ly  infrequent. Apart from t h i s ,  an employee 
can be criminally 1  iable  only where he i s  gui l ty  of "gross negl igence" 
which amounts to  "wanton and reckless disregard" o f t h e  consequences 
of his  act ions.  Because of the d i f f i cu l t y  of proving t h i s ,  and 
because t h i s  type of conduct i s  uncommon, criminal prosecutions of 
commission employees a re  1 ikely t o  be very rare .  

When a  com~ission employee i s  sued fo r  damages because of his 
work fo r  the commission, the commission i s  permitted, b u t  not 
required by s t a t u t e ,  to  provide a  legal defense for  h i m  and t o  pay 
any damages assessed against  him (indemnify him). If criminal charges 

a re  brought, the commission may provide a  defense, b u t  may not 
indemnify him. 

Because the s t s t u t e  permits defense and i n i ~ ~ : ~ ; i t y ,  b u t  does not 
require e i t he r ,  a  broad range of options i s  possible. Some of them are :  

a The commission can, by contract  or  declaration of policy, 
agree in advance t o  defend and indemnify the employee in 
a l l  cases where the s t a t u t e  permits i t .  

a The commission can, by contract  or  declaration of policy, 
agree in advance t o  defend or indemnify t h e  employee in a l l  
cases which meet cer ta in  speci f ic  c r i t e r i a .  

8 The comr!ii~sion can declare that  i t  intends t o  defend and 
indemnify employees i n  appropriate cases,  b u t  reserve the r ight  
to  determine, with or \+~ithout speci f ic  guidelines,  which cases 
are  appropriate, and t o  determine what he19 should be provided 
each case. 

m The commission can decl ine to  defend or jndemnify i t s  employees 
i n  any case. 

Because the th i rd  option offers  the prospect of substantial 
help t o  an employee while preserving the commission's control over i t s  
costs  and f l e x i b i l i t y  in i t s  policy, i t  appears t o  be preferable. 



However, the  approach f i n a l l y  decided on by the  commission need not f i t  
e n t i r e l y  in to  any one of the four categories 1 i s t ed  above. I t  may range 
across two o r  more of them. Those ca tegor ies ,  arid t h i s  repor t ,  a r e  
intended only as guides f o r  discussion. What form the commission's 
policy should take i s  a matter f o r  the  judgment of the commission, 
in consultation with i t s  counsel. 
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