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ABSTRACT

This paper reports on the preliminary analyses of some of the
Tegal issues and problem areas that might be encountered in Michigan
with the operation of selected types of car and van pools. The analyses
were lTimited th the potential classification of pooling arrangements
as common and/or contract carriers of passengers and the implications
of such classifications; the effacts of the Michigan no-fault insur-
ance laws on the remedies for injuries and damages incurred in car and
van pool accidents; the potential liabilities for injuries and damages
resulting from the ownership of pool vehicles by individuals, groups,
employers, or the State of Michigan; and the effects of the Michigan
workmen's compensation Taws on the remedies available to an employea
injured in car or van pool operations. The analyses uncovered N0 Sig-
nificant Tegal problems that would pose barriers to the organization and
operation of vehicle pools in Michigan. However, a number of Tegal
questions arose that could not be answered in this type of preliminary
analysis. Accordingly, recommendations for further, more comprehensive
legal analyses of such areas were made.



PREFACE

This report was prepared at the request of and under the sponsor-
ship of the Michigan Transportation Research Program (MTRP), which is
supported under contract from the Michigan State Highway Commission.

Another project underway by the MTRP Staff and MTRP Energy Effi-
ciency Ad Hoc Committee is the proposed development of a Michigan trans-
portation energy contingency plan that could be put into operation in
case of sudden and significant reductions in petroleum supplies. The
plan will recommend changes in the operations of public transit systems
and initiatives that can be taken by state government for the rapid
formation of car and van pools, with possible integration of such pcols
with the public transportation systems. Thus, it is important that
the present state of affairs in Michigan with respect to the liability,
insurance raquirements, and legal impiications of car and van pooling
in Michigan be understood. Public reacticn te sudden petrcleum snergy
shortages will inevitably spawn informal, shared-ride travel behaviecr,
and possible planning in both the public and private sectors for car
pools 1s Tikely to make them even more widespread.

The purpose of this report is to provide a preliminary assessment
of the implications and the relationships of the legal factors that
can affect car and van pooling and provide a frame of reference for
the development of alternative state government initiatives that can
encourage the proliferation of ridesharing activities that may be re-
quired in the event of energy emergencies. However, although the analysis
was undertaken in conjunction with the MTRP activities on the Michigan
Transportation Energy Contingency Plan, the material is applicable to
car and van pools currently in operation.



1.0 INTRODUCTION

1.1 Background

Current concerns about future energy supplies both nationally
and within the state of Michigan have precipitated a variety of activities
designed to deal with energy emergencies and to identify enargy
consarvation measures. One conservation measure that has received wide
attention is the use of car and van pools in areas in which public
transportation is unavailable or inadequate for the transportation of

\

individuals from their residences to their places of emplovment (1).

As part of its on-going activitias in transportation research,
the staff of the Michigan Transoortation Research Program (MTRP)
oroposed to develop a short-term energy contingency plan for thz
state of Michigan. The proposal was approved by the MTRP Advisory
Committee in February 1978, and work was initiated on the plan. A
significant emphasis in that plan has beesn placed on the use of car

and van pooling as an energy conservation measure.

As the examination of pooling has progressed, it has become in-
creasingly clear that a variety of legal issues might be encountered
with the different types of pooling arrangesments that are under
consideration. Accordingly, the MTRP Staff Director requested that
the legal staff of the Policy Analysis Division, of the Highway Safety
Research Institute (HSRI), of The University of Michigan to conduct
preliminary analysés of the potential legal issues that might be encountered
in Michigan with various types of pooling arrangements. The purpose
of the analyses was to identify the more significant legal considerations
that might be involved in car and van pooling in Michigan and to deter-
mine those areas in which fuller and more comprehensive legal analyses
would be required.



1.2 Car and Van Pooling Arrangements

Four general types of car and van pooling arrangments were
selected by the MTRP for the preliminary analyses: 1) a group
of private individuals organize and operate a car pool using their
own vehicles; 2) a group of individuals purchase and operate a pool
vehicle; 3) an employer-owned vehicle is made available to a group
of employees for pool purposes; and 4) a state-owned vehicle is
made available for pool purposes. Some of the specific pooling schemes
that could derive from these generalized types of arrangements are:

1. Private venicle owners participate in a pool.

a. One vehicle is used for pool purposes all of
the time and is driven by the vehicle owner. The
other participants share the costs of the operation.

b. Each of the participants uses hi

s or her own vehicle
and driving assignments are rotated.

jan)

A group of private individuals purchases and operates a
pool vehicle. The costs of the operation are shared by the
group.

a. A driver is hired to operate the vehicle.

b. One of the participants is permanently assignad as
the driver of the vehicle.

c. Driving responsibilities are rotated among the partici-
pants.

3. An employer-owned vehicle is made available for pecol
purposes.

a. A vehicle is Toaned to the group and one participant is
permanently assigned as the driver. In return for his
services he is allowed to use the vehicle for his personal
purposes. The other participants share the costs of the
operation.

b. A driver is hired by the employer to operate the pool
vehicle and the participants pay a fee to the employer
to cover the costs of the operation.

c. The vehicle is rented from the employer and the partici-
pants share the costs of the operation and rotate the
driving assignments.

d. Variations of a or b, with the employer paying all pool
operating expenses.



4. A state-owned vehicle is made available for pool purposes to
state employees.
a. A driver is hired by the state to operate the vehicle

and the participants pay a fee to the state or cover
the cost of the operation.

b. The vehicle is loaned to the group by the state and the
participants share the cost of the operation. One driver
is assigned permanently and in return for his services
he is allowed to use the vehicle for personal purposes (2).

Other specific pooling arrangements could be configured under the
major headings listed above. For the purposes of these preliminary
analyses, however, the arrangements listed above provide a spectrum
broad enough to permit insights to be developed into some of the pro-
blem areas that might be encountered in Michigan.

1.3 Scope of Analysis

The analysis was restricted to the legal issues and probiem areas
that might be encountered in the state of Michigan. Specifically, the
analyses were limited to the potential classification of pooling
arrangements uncar Michigan law as common and/or contract carriers of
passengers and the implications of such classifications; the effects
of Michigan no-fault insurance laws on the potential remedies for
damages incurred in venicle pool operations; the potential liabilities
for damages resulting from ownership of a vehicle by an individual,
group, employer, or the state of Michigan; and the effects of Michigan
workmen's compensation laws on damage remedies available to an employee
who participates in a vehicle pool. Other issues--such as the treat-
ment of ride pool benefits provided by an employer by federal and state
tax officials, the financing of vehicle pools and other institutional
factors having an effect on vehicle pooling arrangements (3), the methods
and procedures used to establish accident and liability insurance pre-
mium rates, and the effects of such rates on various types of pooling
operations (4)--have been well treated elsewhere. Thus, no attempt to
deal with these areas was made in these preliminary analyses.



1.4 Purpose and Content of Report

The purpose of this report is to summarize the results of the
preliminary Tegal analyses. It is designed to acquaint the rsader
with the Tegal context within which car and van pooling schemes
will be required to operate in Michigan. Thus, it only touches
on and briefly discusses the most significant aspects of each
of the Tegal issues that appear to be generated by the pooling
arrangements listed. It also attempts to identify those areas that
will require further and more comprehensive analyses.

The remainder of the document is organized into six sections.
Section 2.0 briefly discusses the potential for classification of
car and van pools as common or contract carriers of passengers.
Section 3.0 describes the major aspects of the Michigan no-Tault
insurance Taw and its effects on Tegal liabilities of vehicle owners
and operators. Section 4.0 discusses pooling arrangements in which
pocling schemes are arranged for and operated by private venhicle
owners. Section 5.0 discussas pooling situations in which the
vehicles employed are owned by private or corporate employers.
Section €.0 discusses the situaticns in which the vehicles are owned
or operated by the state of Michigan. The renort is concluded in
Section 7.0 with a brief summary of the major findings of the analyses
and a listing cf the areas in which the authors believe more detailed
Tegal analyses are required.



2.0 COMMON AND CONTRACT CARRIERS

Under Michigan Taw anyone who directly or through some device
or arrangement holds himself out to the public as willing to be hired
to transport people by motor vehicle from place to place over the public
roads of Michigan is classified as a common motor venicle carrier of
passengers (5). Similarly, any person engaged for hire through any davice

or arrangemant in transporting people from place to place ovar the public

roads of Michigan by motor venicle, otner than a common carrier of
passengers, 13 classified as a contract motor vehicle carrier of

passengars (6). Either clessification carries with it a set of legal

LN o A ek b . | A . . A ATy - S
requirements that must be met before the parson may operale &s a carriar

of passengars.

2.1 Common Motor Vehicle Carrier of Passencers

[}

As a ganeral rule, 2 comnon carrier is one which undsrialkes
indifferantly to carry all persons or thz personal property of ail
persons who choose to employ him (7). For the most part, none of ths
arrangements that have been specified appear to meet this description.
In no case does the vehicle owner or cperator hold himself out to the
general public for hire, and in avery case only a specific group of
people would be carried by the pool vehicle. Thus, it is unlikely that
any of the pooling arrangements being considered here would be class-
ified as a common motor vehicle carrier of passengers. However, should
the nature of any of the pooling arrangements change with respect to
who may use the vehicles and how the vehicle services are advertised,
such a pooling arrangement might be classified as a common vehicle
carrier of passengers. Under such conditions, the vehicle pool would
have to meet the requirements of Chapter 476 of the Compiled Laws of
Michigan (8).



2.2 Contract Motor Vehicle Carrier of Passengers

A number of pooling arrangements appear to be encompassed by the
definitions of a contract motor vehicle carrier of passengers. In
order for pooling arrangements so classified to operate in the state
of Michigan, a permit would have to be obtained from the Michigan
Public Service Commission (10). Before issuing such a permit, the
Commission would have to determine that the operation of the pool
would not impair the operation and the efficient public service of
other authorized common or contract carriers, the physical condition
of vehicles emploved are such they they would not damage the public
highways, and the operation of the pool would not interfers with the
use of the public highways by the rest of the gensral public (11).
If a permit is issued, the Public Service Commission would then have
the authority to prescribé ruies and regulations pertaining to the

rates that could be charged for p

I

01 participation, the method cf
operation of the pocl vehicles, and rules

to vehicle safety and repoirting schemes (12
a contract carrier, a vehicle pocling arrangement would come under

the jurisdiction of the Pubiic Service Commission.

In order to eliminate any real or apparent barriers *o the
formation and use of car and van pools, to encourage their use, the
Michigan Tegislature has under consideration a bill to exempt car
and van poois from the requirements of Chapter 477 of the Michigan
Compiled Laws (13). As of July 1978, that bill has been reported
out of committee and is awaiting consideration by the House of
Representatives.



3.0 MICHIGAN'S NO-FAULT INSURANCE LAW

In recent years, a number of states have enacted no-fault
insurance laws, which attempt to reduce or eliminate the time delays
and Titigation costs normally associated with the recovery of personal
injury and property damage costs by individuals involved in motor
vehicle accidents. The provisions of no-fault insurance laws vary
from state to state. Generally, however, all states having no-fault
laws require that any person cwning a vehicle registered in the state
must carry insurance that will reimburse that person for damages
suffered in a vehicle accident. Under such Taws, although common-Taw
tort Tiabilities for negligsnt vehicle operations may not be abolisned,
the right to sue for damages arising out of a vehicle accident is

either partially or completely barred, and individuals suffering

—t

damages must normaily Took to their own no-fault insurers for
reimbursement of damage costs, without regard to who was at fault in the

- S T -
accidaent. 1

=

 most states, personal injury damages are treated

differently from property damages.

Michigan's no-fault insurance law is covered in Chapter 31 of
the Michigan Compiled Laws (14). Since it affects the right to sue, it
could have significant effects on the 1iabilities of the owners and
operators of and the participants in vehicle pools. Accordingly, &
full understanding of the potential liabilities that might be
encountered with the types of pooling schemes Tlisted requires
some familiarity with the Michigan no-fault automobile insurance law.
It is the purpose of this section of the report to describe some of
the more important aspects of that law in connection with car and van
pools.



3.1 Insurance Coverage Required

The owner or registrant of a motor vehicle that is registered
in the state of Michigan must maintain security for the payment of
benefits under personal injury protection, property protection, and
residual Tiability insurance (15). Residual 1iability protection is
designed to protect the insured individual against actions instituted
by parties injured and/or damaged in accidents outside the state of
Michigan, and against actions instituted for ncn-economic damages
(pain and suffering) suffered in accidents occurring in the state of
Michigan. A motor vehicle is defined by the statute to include a
powered vehicle designed to cperate on the public roads of the stata
and having more than two wn2els (16). Thus, all vehicles other than

motorcyc and mopeds must b2 covered. Security for the pay

Ci
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the Tisted benefits may be previded by methods other than insurance,

provided such methods arz approved by the secretary of state (17).

N3N

Thus, certain crgenizations and grouns, with the approval of the

state, can maintain a program of seif-insurance.

~

Under the personai injury protecticn benefit requirement, an
insurer is 1iebie for the costs of accidental bodily injury arising
out of the ownarship, cperation, maintenance, or use ot a motor
vehicle as a motor vehicle without regard to fault (18). Included
in the definition of bodily injury are death and damages to
or loss of prosthetic devices (19). Accidental bodily injury is
all injury suffered by a person in a motor vehicle accident, unless
it is intentionally caused (20). Where bodily injury is incurred,
allowable expenses for which the injured party will be reimbursed by
the insurer include all reasonable charges that are incurred for
supplies, services, and accommodations during the injured party's



treatment, recovery, and rehabilitation, and funeral expenses (21).
An accidentally injured party is also entitled to work-loss benefits (22).

Prior to 1976, workmen's compensation and social security benefits
and other benefits required to be provided to an individual under any
state or federal Taw could be deducted from the benefits that were
required to be provided by the insurer under the personal injury
protections. This provision of the no-fault law (23) was declared
unconstitutional in 1976 by a panel of the Michigan Court of Appeals
(24). However, two recent decisions of another panel of the Court of
Appeals have held the provision to be constitutional (25). Thus, %h

D

current status of this benefit set-off provisicn is unclear.

3.3 Persons Entitled to Personal Protection Benefits
Personal protecticn bencfits cover accidental injury to the
person named in an insurance policy, his spouse, and any relative of

either domiciled in the same household {26) and any perscn suffering
bedily injury while operating or present as a passenger in a venic
operatad in the business of transporting passengers is entitled to
receive perscnal injury protection benefits
vehicle (27). Howaver, passengers in school buses, common carvier
buses, buses cperated under a covernment sponsored transportation
program, and buses operated by or for nonprofit organizations are
excluded from personal protection benefits under the no-fault insurance
coverage of the vehicle operator--unless they are not entitled to
personal protection benefits under any other insurance policies (28).
Thus, for example, a passenger injured on a city-run bus system would
have to Took to his own no-fault personal protection insurance for
personal injury benefits. Only if he carries no insurance that will
provide such benefits can he look to the city for reimbursement.



Somewhat different rules apply to individuals injured while
driving or being transported in a vehicle owned by an employer. An
employee, his spouse, and a relative of either domiciled in the same
household who is injured while occupying a vehicle owned or regis-
tered by an employer is entitled to receive benefits from the
insurer of the employer's vehicle (29).

llhen a person is entitled to benefits from more than one
insurer, the no-fault statute establishes priorities that require
claims first be made against the injured party's insurer. lhere the

injured party does not carry no-fault and was the cccupant of a motor

vehicle cut of which the injury arose, ne must first clain against
the insurer of the owner or vregistrant of the venicle involved, and
Iy ’;
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second against the insurer of the operator of the vehicle involvad (30).

i

It should ba noted that the Taw is not clear with respect to

personal injury benefits to nonresidents of Michigan injurad in a
vehicle registerad in another state. The current no-fault law
; exciudes such persons from coverage, but the full meaning

of the provision has not bean clarified by the courts,

3.4 Property Damage

An insurer of a vehicle is liable for accidental damage to tangible
property up to a maximum of S$1 million arising out of the ownershi
operaticn, maintenance, or use of a motor vehicle as a motor vehicle (31).
Excluded from such property damage benefits are any motor vehicles
involved in the accident and their contents, and property owned by the
person, spouse, or relative named in the policy of the owner, regis-
trant, or operator of the vehicle involved in the accident out of which
the damage arose (32). Most insurance companies that issue no-fault
policies in Michigan will also issue a collision rider to compensate
an individual for damage to his vehicle for an additional premium.
However, this rider is not required by law.

10



3.5 Right to Sue for Tort Liabilities

The tort liabilities of negligent vehicle operators for property
damage is completely abolished by the no-fault law (33). Such
negligent operators still remain subject to suit for the noneconomic
Tosses (pain and suffering) suffered by an injured party caused by the
negligent party's ownership, maintenance, or use of a motor vehicle,
if the injured party has suffered death, serious impairment of body
function, or permanent disfigurement (34). This provision applies to
both residents and nonresidents. A negligent person also remains
subject to suit for expenses, work and survivor losses in excess of
those allowed in the statute (35) and for any persona1 injuries or
property damage caused by that person's regligent coparaticon of a vehicle

outside the state of Michigan.

(@8]

.6 Summnary of Significant No-Feult Factors

T
i

he following factors derived from the Michigen no-Tault insurance
aw can affect the liabilities of car and van pool participants and
pool-venicle owner

1. A1 vehicles registered in the state of Michican must
carry security to cover personal injury, property damage,
and residual liability benefits. The <ecur1t/ must be in the

form of an automobile insurance policy ovr, with the approval
of the Secretary of State, some form of self insurance.

2. In cases of personal injury, the insurer of the injured
individual is Tiable for the medical costs and economic
losses (work losses) incurred in the vehicle accident.

3. The right to sue negligent vehicle cperators for tort
Tiabilities for property damage incurred in Michigan is
completely abolished by the nc-fault statute. The right
to sue negligent vehicle operators for personal injuries
is also abolished, except in cases in which the injured
party has suffered death, serious impairment of body
function, or permanent disfigurement. 1In such cases, suit
can be instituted for non-economic (pain and suffering)
damages. Suit can also be instituted against negligent
operators for expenses, work and survivor losses in excess
of those allowed by the statute.

11



The right of damaged parties to sue negligent vehicle
operators for injuries and property damage suffered in
accidents outside of the state of Michigan is maintained.

Where an individual is a passenger in a vehicle that is in
the business of transporting passengers, the insurer of the
vehicle is liable for the personal injury damages incurred

in the operation of the vehicle. Excepted from this re-
quirement are passengers in school buses, common carrier
buses, buses operated under a government-sponsored trans-
portation program, or buses operated by or for non-profit
organizations, unless the injured party is not entitled to
personal protection benefits from any other insurance program.

Excluded from cenefits under the property protection pro-
visions of the no-fault insurance law are any motor vehicles
involved in tne accident and their contents, and any preperty
damaged that is owned by the named insured, his spouse, &
relative 1iving in the same house, or the operator of the
vahicie

taw is unclear and
sion of non-reside
T

ne courts have not clarified th
£ 1l
ate registered vehi

s injurad in Michigan in an ou
cie from personal injury benefit.

pev}
1

itled to no-fault insurancs

d individuals are ent
surer, they must make claims

momore than one iy
T their own insurers. hJere an injured party

rv no-fault insurance, he or she must make claim
T the dnsurer oF the owner of the vehicie in
jury arose, and sescond against the insuver of
the vehicle.

[%3}

e i

Thera is currentiy conflict in the courts ebout whether or
not an insured party who is injured in a vehicle accident
can receive both no-fault benefits and the benefits from

a government-required benefits program, such as workmen's
compensation or social security.

12



4.0 PRIVATELY-OWNED POOL VEHICLES

Car and van pooling arrangements using privately-owned vehicles
are generally of two types. In the first type, the group uses indi-
vidually-owned vehicles as pool vehicles. In the second type, the
pool group purchases and jointly owns a specific vehicle. In each
arrangement, tne potential liabilities of interest would be those
that arise among individual members of the group and among the mem-

ers of the group and third parties. PRecause of the presence of no-

fault insurance in Michigan, the actual liabilities created would

9

T

depend on the extent of injuries suffered by persons involved in ac-
+

cidents and the exact nature of the pooling arrancement. It is the

I'e
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pu,pose 0T this section of the report to identify and discuss these

bilities in pcols that use privately-owned vehicles.
4.7 Individual

.17 ad for Pool Purposes. In the first
possinie nooiir ne privately-owned vehicle in tha groun
would aiways vehicle. It always would be driven

by the owner and the remainder of the pool participants woulc share

and pay the costs of the cperation to the owner,

!
i

4.1.1.7 Liabilities of the Vehicle Owner. Under the Michi-

gan no-vault insurance law, injured members of the car or van pool and
injured third parties who carried no-fault insurance would have to look
to their own insurers for personal injury, permanent disfiqurement, or
serious impairment of body function. Members of the pocl and third
parties not covered by no-fault insurance would have claims against

the insurer of the vehicle owner. Should the injury result in death,
impairment of body function, or disfigurement, of should the accident
occur outside of the state of Michigan, conventional common law and
statutory tort liabilities would apply. Under such conditions, the

13



the potential liabilities of the vehicle owner would be as follows:

o Liabilities to Pool Participants. Under Michigan law, the

owner of a vehicle would be liable for any damage or injury occasioned
by the negligent operation of the vehicle (36). Thus, when a vehicle is
driven by its owner or by another person with the express or implied
consent of the owner, the owner is liable for all injuries suffered

by another person because of the negligent operation of the venhicle.

Unitl 1975, the driver of a vehicle was immune to suit for injuries
suffered by a non-paying passengar in the automobile, unless the driver
was guilty of gross negligence, or willful and wanton conduct (37).

In 1975, the Michigan Suprema Court held this provision of the Michican

~
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Venicle Cocde Civil Liability Act unconstitutional on equa’ protecticn
J
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jrounds (238).  Thus, current Michigan Taw holds that every driver owe

a reascnable duty of care to nis passengers, as well as to others, end
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all distinctions betwsen paying and non-paying passengaers have bheen

involved in an accident could b

[

by @ passender

permanant diirrgiremant cCCcurs.

One aefense that could bz interposad by the ocwner of 2 vehicle
to defeat completely an injured party's claim for damages would be
that the injured party, through his own negiigence, had contributed in
some tashion to his own injuries. 1In 1977, the Michigan Supreme
Court discussed the concept of contributory negligence and the possible
substitution in its place of the concept of comparative negligence (39).
Under a comparative negligence concept, the driver of a vehicle would
be held liable for injuries suffered by passengers to the extent that
he contributed to the accident. A quantitative relative degree of
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fault would be attributed to each party for the accident and the
damage award to the injured party would be adjusted using this fault
factor. Although the court upheld the concept of contributory
negligence, the decision appeared to be based on the fact that the
particular case on appeal was not the appropriate vehicle for a
decision about comparative negligence. Moreover, three of the

seven justices agreed that comparative negligence should be adopted
in Michigan. Thus, although contributory negligence is the concept

currently in force in Michican today, an approporiate appellate case
J -l e h b
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o Liabilities to Third Parties. The cwner of a venicle

1 o ey , 3 [ 2w Tl - vy e , B T S e |
used by a car pool woula be liable for any injuries above the tareshold
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icent operaticn of a

e concent would be applied in ail situations in whicn the
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is subject to suit and is held liable Tor damages.

With respect to proverty damace to proverty cwned by third
parties, the venhicle owner would be immune Trom suit. The no-Tault
insurer of the owner would be liable for dameges to the property un
to the extent of the required policy limits, which under the no-

fault Taw are $1 million.

4.1.1.2 Liabilities of Pool Participants. If the owner

of the pool vehicle should be sued for non-economic damages 7or injuries
above the threshold level in tﬁis type of arrangement, the negligence

of the driver could be imputed to the members cf the car cr van pool.

If imputation occurred, the members of the pool could be liable, either
individually or jointly, for the negligence of the driver. Such imputed
1iabilities could arise either under a theory based on an employer-em-

“ployee relationship, or one based on a joint-venture relationship.
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8 Employer-Emplovee Relationships., Generally, the decision

about employer-emnloyee relationships would be dependent on the specific
circumstances of the situation. If the driver of the vehicle is the
owner of the vehicle, it is unlikely that the court will look on the
arrangement as that of an employer and employee. Rather, the driver
would more likely be considered to be an independent contractor to the
pool group, in whicn case the pool mambers would be held 1iable for the
action of the driver only if they excerisad some degree of control over
the actions of tne driver in carrying out his driving tasks, or were

~
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driver would bz imnuted 1

driver provides all of the reansportation for the group and is compen-
sated for such transpertation by the group, a court might Took upon such

an arrangenent as that of an employer and employee. In addition to the
imputation of liabilities, an empioyer-employee relationship would re-

quire that the pool group provide workmen's compensation benefits for

a driver injured in the course of his employment. (The subject of work-
men's compensation will be discussed more fully in Section 4.2.1.3, below.)

® Joint Venture Relationship. A joint venture is one in

which a group bands together for a common purpose with a common respon-
sibility for the enterprise. In Michigan, the determination of whether
a pooling arrangement comprises a joint venture would be determined by
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three factors: 1) the existence of a community of interest of a common
objective or purpose; 2) the existence of a comion responsibility for
the negligent operation of the vehicle; and 3) whether or not the driver
was acting as an agent for pool purposes, i.e., whether the driver or
the group controlled the driving activities (40). If a joint venture

is found to exist, the negligence of one member of the venture would

be imputed to the other members of tha venture (41), excent in caseas

—
™
~No

wnere individual members of the joint-venture group are suing each other

bathan ~ P I A e Ll mwa Aacevrthad a1 A
Uhether or not a rcoling arrangsment of the type described would

constituta a Joint ventura in cisar, since no case on
J E

noint is available, £ oJea: e out~of-state court has naid
tnat a poeling arrangsment of the type indicated is rot a Join® venturs
(13)--a decisi visw that a ca
pool is not a dikely that 2 oo
poel of the tyos a Joint venture in
Michioan, since tha zcticens of iz
driver, ths out

4.7.2
in the seconc eral Type of pooling arrvangaement using

Iag

—

4.71.2.7. Liabilities of Yehicle Owners. As in the cesa ©

o

a pcol using e single venhicle, no Tiability of the vehicle owner would
arise until en accident resulted in a ceath, serious impairment of bedy
function, or permanent disficurement. Until such injury thresholds are
reached, injured mempers of the pool would be required to ook to their

own individual no-fault insurers for injury benefits. Since all pool
members would be vehicle owners, all would be covered by no-fault insurance.
Should a member of the pooling arrangement not be a vehicle owner and

not covered by insurance, the insurer of the vehicle in which the injury
occured would be liable for personal protection benefits. If the thres-
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holds of no-fault insurance are exceeded, however, the owners could be
held Tiable for non-economic damages (pain and suffering) suffered by
other pool members. Above the injury thresholds, the owners could also
be subject to suit by injured third parties. 1In both situations, a
contributory negligence doctrine would be applied. With respect to
property damage, the vehicle owner would be immune from suit and the
no-fault insurer of the owner would be Tiable for claims up to the
Timits of the no-fault policy.

.

£.1.2.2 Liabilities of Pool Particinanis. In this situa-
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4.2.1.17 Liabilities of the driver to Pool Particinants.

IT @ pooling greup uses a group-ownaed venicle and hires a driver, the
Tiabilities of the hirad driver to the poo

ical to those of any employee to an emplover. Thus, if it 1s assumed
that the agreed on duties of the hiraed driver would be to exercise rea-
sonable care in the operation of the vehicle, which would comprise 2
contractually created duty of the driver to the pool members, any injury
to a pool member above the no-fault threshold injuries could constitute
a cause of action by a pool member against the driver. Of course, the
driver's ability to pay such damage claims would pose a significant
factor in whether of not a suit for damages would be instituted by an
injured pool member.
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4.2.1.2 Liabilities of Driver to Third Parties. Since the
driver would be an employee of the pool group, any liabilities incurred

by the driver within the scope of his employment as driver would be
inputed to the vehicle owners under the doctrine of respondeat superior.

Thus, the pool group, individually and jointly, could be vaicriously
Tiable for non-economic personal injury damages above the thresholds
specified in the no-fault law. Injuries below the thresholds and pro-
perty damages would normally be compensated for by the no-Tault insurer

0of the venicle.

152
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Here, again, tne tichigan no-fault statute would come into uiay.

If the drivers injuries were below the threshold injuries specified in
the no-fault Taw, the driver would be preciuded from suing a third party
and would have to look to the no-fauli insurer of the pool vehicle for
benefits for injuries. However, the na-fault statute requires that
workmen's compensation benefits be deducted from any no-fault benefits
provided to an injured employea. As was indicated in Section 3.0,

is currently not clear whether this provision of the no-fault statute
is constitutional. Thus, it is not clear that the benefit set-offs
would not be made by the no-fault insurer. Additionally, since the
workmen's compensation benefits are the only remedies an employee has
against an employer, no suit would be possible by the driver against
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the pool members, aven though his injuries might exceed the thresholds
set in tne no-fault statute.

4.2.1.4 Liabilities of Pool Participants to Third Parties.
Each of the pool participants could be individually and jointly Tiable
for non-economic damages to third parties for injuries above the no-

fault injury threshold. The no-fault insurer of the third party would
be liable for economic damages below that threshold. Should the injured
third party not be covered by no-fault insurance, the no-fault insurer
of the owner or reqgistrants of tha pocl vehicle would be Tiable for
ecomomic damages.  Property damages incurred by third parties would be
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relnpuriad to the extent of the Insurance oolicy limits by the ne-fault

insuray of
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4,2.2 0One Pool Memwber is Parmanantly Assianed as Driver

4.2.2.17 Liabilities of Driver to Pool Participants. In

contrast, should the group owning the pool vehicle assign one of its
members to be the driver permanently, than, above the no-fault threshold
levels, the driver would be Tiable for noneconomic damages arising

out of his negligent operation of the vehicle. Under the thresholds

set by the no-fault law, injuries suffered by pool members would be
reimbursed by the no-fault insurer of the owners of the vehicle, since
as co-owners, each would be a named insured in the no-fault policy.

It should be noted that in situations in which a vehicle is
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co-owned sowe insurance benefit problems might arise if the insurance
company attemnts to exclude named insureds from the residual Tiability
provisions of a policy. In such a situation, negligent driver co-owners
could be made personally Tiable for non-economic damages sufferad by
other pool participants. UYhere such exclusions have been attemnted
against family members, the courts have voicded the exclusicn as against
public policy. UWhether or not, as a matter of public nolicy, the no-

fault insurar can exclude co-ownars and non-related named insured parties

from coverags undsr the residual liability provisions of the venicle
no-fault colicy is not clear.  Should such exclusion be narmitted, the
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4,2,2.3 Liabilities of Pocl Participanis to Driver, Other

than ne-fault coverages for personal injurias and property dameges, the

pool participants would have no liapilities to the driver who is one

the groupr owning the vehicle, unless they contributed in some fashion to
the accident cut of which the driver's injuries arose. In such a case,

the injuries would have to exceed the threshold levels before the driver

would have the right to sue.

4,2.2.4 Liabilities of Pool Participants to Third Parties.
The Tiabilities of the pool participants to third parties would be the
same as those in the case of the hired driver (paragraph 4.2.1.4).
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4.2.2.5 Liabilities of Pool Participants to Each Other. The
Tiabilities of the pool participants to each other would be the same

as those in the case of the hired driver (paragraph 4.2.1.5).

4.2.3 Driving Assignments are Rotated Among Pool Participants.

The liabilities of the drivers on the day they drive and the Tiabilities
of the pool participants would be the same as in the case of the single
pool member permanently assigned as the driver of the pool vehicle

(Section 4.2.2).
1.3 Conclusions
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bilities of being classified as a Joint venture and
sion of co-cwners and/or named insured parties from residual Tiabiiity
protecticon could affect some types of pool arrangements. Accordingly,

more detailed examinaticns should be performed in these areas.

One form of group ownership that has not heen dealt with in thnis
preliminary analysis is a corporate form in which the pool vehicle is
owned by a corporation specifically set up as a vehicle pool and in
which the individual pool members are stockholders in the corporation.
Such a pooling arrangement might shield individual pool members
from personal Tiabilities for above-threshold injuries suffered by
others. Thus, it is recommended that further, detailed examinations
of this area also be performed.
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5.0 EMPLOYER-OWNED POOL VEHICLES

In this class of pooling arrangements, an employer-owned vehicle
would be provided as a pool vehicle. Since under HMichigan law, the owner
is Tiable for any damage or injury occasioned by the negligent cperation
of the vehicle, all 1iabilities that arise outside of the ne-fault
coverages would be the responsibility of the vehicle owner, regardless

of the form of the car or van pool. The purpose of this section of tne
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arrangement would not affect these liabilities.

5.2 Injuries Above Threshold Limits

If the personal injuries ¢f the ride pool members or third parties
exceed the threshold injury 1imits, under no-fault the employer would
be subject to suit damages on a contributory negligence basis (49).,
irrespective of whether the vehicle was loaned or rented to the group,
and irrespective of whether the driver was a regular company employee,
a driver specifically hired to drive the pool vehicle, or one of the
ride pool members (50). Court decisions in Michigan have stated
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the general rule that when someone other than the owner drives a
vehicle, it is presumed that the person was doing so with the owner's
consent. They have also stated that tha word "consent" is to be inter-
preted in the Tight of the public policy for which the owner-l1iability
statute was enacted, which was to place the risk of damage or injury
upon the person wnho has ultimate control of the vehicle. Thus, even
though the use of the vehicle goes beyond the specific consent given

by the owner, ultimate contrel vests with the owner and, therefore, he

would incur Tiability for the negligent operation of the vehicle.
an owner could not shift liability to an individual who uses the vahicle
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benefits received under worimen's compensation be deducted from any no-

fault benefits due tha employee.

yer-gwned

Employees injured while they are passengers in an emplo
venicle would be clearly entitled to benefits from the empleoyer's no-
fault insurer. Mhether or not these emnloyzes would also be entitled
to workmen's compensation benefits would depend on how ride pool activities
are construed by the courts. If they should be construed as activity
within the scope of employment, all injured employees would be entitled
to workmen's compensation benefits in addition to no-fault benefits.
In such a situation, an employer would effectively be required to double
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insure his employees--a requirement that could add unwanted costs to
his operation.

What constitutes activities within the sccpe of employment has
not been clearly defined. In 1975, the Michigan Court of Appeals
found that an employee injured in a company vehicle on nhis way to work
had been injured in the course of his employment and was entitled to
workmen's compensation benefits (51). 1In that particular situation,
the company had permitted the employee to use the company vehicle
Tor both personzl and business reasons. It seems that in situations
in which a company-ownad vehicle 15 usad so
of employmant the avcurents would be stronger that injuries suffered

in the pocl vehicle wers dncurred in

ATTRough voarsmen ' s conpersation
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law requires the set-off of workmen's compensation benefits against no-

fault benefits is unclear. This provision, vihich was declared o b2 uncon-

stitutional by thne Michigan Court of Appeals, has recently again coime
into question. Resoluticn of this questic wil] recquire action by the

Michigan Supreme Court.
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5.5 Conclusions

With the exception of the set-off provisions of the no-fault law
and the definition of scope of employment in regard to car and van
pools, the potential Tiabilities associated with car and van pools
appear to be clear. However, the one case decision cited sucgests
that an employer-providad pool vehicle used to transport employess to
and from work would not be construad differently from situations in

which an employer-ouned vehicle is usad to transport amnloyees during

.
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6.0 STATE-OWNED POOL VEHICLES

In this class of pooling arrangements, a state-owned vehicle would

be provided as a pool vehicle to a group of state employees. (Other
forms of pooling arrangements using a state-ownad car but including
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benefits under any other insurancc nolicies {53). Thus, whethar the
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driver would be specifically hired by the state to operate tha vehicle
or would be selected from the group of posl participants, the pool part-
icipants as passengers would have to look first to their own no-fault

or other personal-protection insurers for parsonal-injury protection.
Whether the fact that the vehicle owner is also the employer of the pool
participants would bring the pool participants under the provision that
entitles an employee injured in an emplayer's vehicle to personal protec-
tion of the employer's insurance is not clear, since both the exclusion
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and the inclusion provisions are in the same sections of the No-

Fault Act (54). A view that would make both provisions compatible
would be that the exclusion is concerned only with non-employee pas-
sengers of vehicles in government-sponsored transportation programs.
In both the driver situations, however, the drivers would be covered
under the state's insurance plan. Here again, as in the company-owned
pool vehicle, it is not clear whether benefits from other government-

required benefit plans, such as workmen's compensation, would be set

c
i

off

against the no-fault benefits received.

injured third rarties would have 1o
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employee of tne scency (55). By thus waiving its soversign

immunit na ppear to have made itself

for injuries to rties above the no-Tault thresholds.

] 1

Whether cor not the state would be subject to suit for such damages

N

by drivers and other members of the car or van pocl would dpand, as in
the case of a company-owned vehicle, on whether or not such state
employees are entitled to workmen's compensation benefits while involved
in pool activities. ETigibility for such benefits would preclude the
employees from suing the state, since workmen's compensation benefits
are the only remedy available to an employee from an employer.
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6.3 Workmen's Compensation Benefits

s

Employees are defined under the Michigan Workmen's Compensation
Act to include employees of the state and other public bodies (56).
Thus, state employees specifically hired to operate pocl venicles
would be eligible for workmen's compensation benefits and, thus,

would be precluded from suing the state for damages above the no-fault

thresholds. ‘Yhether or not drivers selectad from the pool participants
or the pool participants would be eligible for such benetits would

of employment" is cefined. Here ag2in,
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injured in employer-provided pool venicles to or from their place

of employment would be injured in the scope of employment leave

i

—de

unanswered questions about the total benefits teo which an injured
emplovee would be entitled. However, neither issue seems to

raise significant legal barriers to the establishment of vehicle pools
using state-owned vehicles,
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The pre11r1nar/ analysis of the potential le
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7.0 FINDINGS AND RECOMMENDATIONS
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The extent to wnich public policy will not permit that the
named insureds be excluded from residual ]1ab111tj pro-
tection under the no-fault law when such individuals under-
take Titigation against one another.

The case-law developments concerned with the detarmination

of the constitutionality of the set-off provisions of the
no-fault insurance law.
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