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There is no consensus in the medical profession on the definition,
title or function of the health care providers generally referred to as
physician’s assistants. Their common denominator essentially is that
these persons are performing medical tasks that previously only licensed
physicians were permitted to perform. The concept that there should
be no strict licensure of these new health care providers has generally
been rejected because medical practice acts are framed essentially in
terms which make diagnosis, prescription and treatment without a li-
cense misdemeanors and subject to fine and imprisonment. Supervising
physicians would be guilty of aiding and abetting in the illegal practice
of medicine. This study reviews existing state laws referable to these
persons and examines a few judicial decisions bearing on the subject.
The existing laws are identified as being primarily regulatory or dele-
gatory in nature. Twenty-nine states have statutes protecting physi-
cian’s assistants and their supervising physicians from engaging in

illegal medical practice; twenty-one do not.

THE POSITION OF THE ASSISTANT IN THE SYSTEM

Need for Physician’s Assistants

Throughout the United States there continues to be an urgent need for
a more effective health care delivery system. The purpose of this study is
to focus on the legal considerations occurring as a result of the attempts
to improve aspects of the delivery problem related to shortages or mal-
distribution of physicians. The following are some of the interrelated
factors related to physicians which contribute to frustration of efforts
to perfect the system. The shortage and maldistribution of physicians
have not lessened during the last decade.’ As of 1970, the ratio of phy-
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sicians to population was 166 per 100,000 and only 150 of these were
considered active. Furthermore, only 127 of these 150 physicians were
engaged in direct patient care and 95 were engaged in private practice.
Because the foregoing are national statistical figures, they do not ade-
quately portray conditions in rural and core-city areas. Although the
shortage of physicians in rural areas has been a problem for years and
continues to grow, the shortage of physicians in the core-city areas
is a relatively recent development. The following example illustrates
this point. A 55-block area of Harlem in New York City in 1971 con-
tained 60,000 people and 5 practicing physicians, while this same
55-block area 25 years earlier contained 25,000 people and 50 practic-
ing physicians.2 Moreover, there is a growing recognition of health care
as a right of all citizens regardless of social and economic status and, as
an accompanying result, there has been an increased demand for health
services.3 The costs of medical care have rapidly risen and the demand
for health services along with increased costs can be expected to con-
tinue as health insurance expands, thus making the physician problems
identified more acute.4

In the past few years, more and more health professionals recognized
that certain health services could be provided by persons with substan-
tially less training than the physician. This has been demonstrated most
recently by the Army and Air Force medics and the Navy hospital
corpsmen.5 At the same time, similar types of persons have been and
are being used throughout the world. The trend in using such persons
has also been enhanced by the recognition that people seeking medical
care can be classified as well, worried well, early sick and sick.7 Obvi-
ously, only the sick and the early sick need to be seen initially by a
physician. Thus, within less than a decade, new types of health care
providers are emerging as one of the potential answers in the quest to
create a better health care delivery system.

Types of Assistants

There is no consensus in the medical profession related to the defi-
nition or title or functions of these health care providers. Their common
denominator essentially is that these persons are performing medical
tasks that previously only licensed physicians were permitted to per-
form. Although the physician’s assistant is emerging as the term most
widely used to apply to these persons, other nomenclature currently
in use includes the following: Medex, physician’s associate, medical
specialty assistant, orthopedic assistant, paramedic abortionist, sur-

geon’s assistant, child health associate, family planning specialist, pedi-
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atric nurse practitioner, nurse midwife, ambulance paramedic, men-
tal health assistant, and the list continues seemingly endlessly. Dr.
Alfred Sadler, who has directed Yale’s Physician’s Associate Program
and who has become a recognized authority in this area, has suggested
the term &dquo;new health practitioner&dquo; as the generic name for these non-
physician health personnel.&dquo; Whenever the term physician’s assistant
is used in this paper, it will refer to anyone who is performing medical
tasks previously limited to physicians.

Two national organizations have attempted to provide a uniform
definition and such uniformity is necessary for lateral mobility from
one area of the country to another. The National Academy of Sciences
and the Association of American Medical Colleges have arrived at

almost identical categories of assistants. The folloiving describes the
general categories:

&dquo;The Type A Assistant. This type is capable of approaching the
patient, collecting historical and physical data; organizing these
data and presenting them in such a way that the physician can
visualize the medical problem and determine appropriate diagnostic
or therapeutic procedures; and coordinating the roles of other more
technical assistants. while he functions under the general super-
vision and responsibility of the physician, he might, under special
circumstances and under defined rules, perform without the imme-
diate surveillance of the physician. He is, thus, distinguished by his
ability to integrate and interpret findings on the basis of general
medical knowledge and to exercise a degree of independent judgment.

&dquo;The Type B Assistant. while not equipped with the general
knowledge and skills relative to the whole range of medical care,
this type possesses exceptional skill in one clinical specialty, or,
more commonly, in certain procedures within such a specialty. In
his area of specialty, he has a degree of skill beyond that normally
possessed by a Type A assistant and perhaps beyond that normally
possessed by physicians who are not engaged in the specialty. Be-
cause his knowledge and skill are limited to a particular specialty,
he is less qualified for independent action. An example of this type
of assistant might be one who is highly skilled in the physician’s
functions associated with a renal dialysis unit and who is capable
of performing these functions as required.

&dquo;The Type C Assistant. The assistant is capable of performing
a variety of tasks over the whole range of medical care under the
supervision of a physician, although he does not possess the level
of medical knowledge necessary to integrate and interpret findings.
He is similar to a Type A assistant in the number of areas in which
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he can perform, but he cannot exercise the degree of independent
synthesis and judgment of which Type A is capable. This type of
assistant would be to medicine what the practical nurse is to

nursing.&dquo;9

Training Programs
From the beginning the concept of the role of the physician’s as-

sistant has always been of one who is performing tasks which have
been delegated to him by a physician and which are being performed
by him under the supervision and control of the physician. Thus, an
individual physician could train his own assistant informally in his
own practice.1° There are now, however, several formal training pro-
grams and their number is increasingly expanding nationally.

The first of these programs was started in 1965 at Duke University
in North Carolina. The program is still known as the Physician’s As-
sistant Program and has served as a model for other such programs.
This is a two-year program and the first nine months are spent learning
the basic sciences: biochemistry, anatomy, pharmacology, physiology,
medical terminology, the history, philosophy and ethics of medicine,
epidemiology, clinical medicine, radiology, patient evaluation, basic

laboratory procedures, animal surgery, human growth and development,
microbiology, chemistry and electrocardiography. The last fifteen months
are spent in clinical rotations. The graduated assistant is prepared
to take detailed patient histories, perform comprehensive physical
examinations and collect clinical and diagnostic data by performing
intricate technical procedures such as gastric analyses, arterial punc-
tures, lumbar punctures, pulmonary function studies, bone marrow
biopsies, blood counts and urinalyses. He also learns to perform the
following time-consuming therapeutic tasks: administration and regu-
lation of intravenous fluids, application and removal of casts, and
redressing and evaluation of postoperative incisions The first two
classes were composed entirely of ex-military corpsmen and most of
them held only high school diplomas. Today, half of the class holds
college degrees while most of the others have had at least two years
of college. Admission requirements now include at least one college-
level course in both chemistry and biology and at least 2,000 hours
of direct patient contact on the job.’12 Yale University, Bowman-Gray
School of Medicine and the University of Alabama have programs
modeled after Duke’s program.

The Medex program is another type of training program which has
continued to expand nationally. This program is composed of ex-
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military corpsmen. The first Medex program began in 1970 at the
University of Washington in Seattle. The program consists of three
months of intensive training at the University followed by a one-year
internship usually with the future employing physician. The concept
of the program was to provide a helper for the rural areas. The first
class received $500 per month during the 15-month program. Each phy.
sician had agreed in advance to pay the lledex from $8,000 to 512,000
per year after the internship.13 The unique feature of this program
has been that no one is trained unless a physician will hire him. Cur-
rently this program has been established in New Hampshire, Utah,
California, Alabama and North Dakota.

There are several programs which are limited almost exclusively to
nurses. Two of them were first established at the University of Colo-
rado by Dr. H. K. Silver. The pilot program for the pediatric nurse
practitioner originated in 1965. A survey of its members by the Acad-
emy of Pediatrics revealed that 50 percent of a pediatrician’s time
is spent with the well child. The report concluded that the role of the
nurse could be expanded to include much of well-child care and,
in addition, the examination and treatment of simple pediatric ill-
nesses.14, 15 The typical program consists of three to four months of
intensive pediatric training followed by one year of on-the-job training.
The great majority of these programs will not accept a candidate unless
a job is already awaiting.

The second program started at the University of Colorado is called
the Child Health Associate Program. The child health associate will
be able to practice pediatrics under the direction of a pediatrician and
will be able to go considerably further in the diagnosis and treatment
of specific illnesses than the pediatric nurse practitioner. The applicants
must have had two years of undergraduate work before enrolling -in
this three-year program. Their first year is spent in the basic sciences;
their second year is spent in clinical work. A baccalaureate degree in
science is then awarded. Their third and final year is spent completing
an internship in pediatrics.16

The nurse midwife has formally been in existence since 1925. Nurse
midwives currently must complete nurse’s training and then complete
nurse midwifery training. Their role is e.xpanding to encompass the care
of the entire reproductive system of the well female patient and not
just the pregnant patient.1-7 Individual medical specialties have also
begun to recognize the potential use of similar health providers and
have begun training programs. Such programs include the OB-GYN
nurse practitioner, the orthopedic assistant, the urology assistant and
the surgical assistant. _
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Acceptance and Use

There are few empirical studies available to determine just how
readily physicians as a whole are willing to accept the physician’s as-
sistant. The studies that have been made tend to indicate that there is
a willingness to delegate duties. In 1966, 1,345 Wisconsin physicians
were surveyed,18 Fifty-five percent of family practitioners, 66 percent
of pediatricians and 64 percent of internists indicated a need for such
health care providers. Forty-two percent of family practitioners, 41
percent of pediatricians and 44 percent of internists indicated a willing-
ness to use them in their practices.

The American Society of Internal :Medicine surveyed 3,425 active
internists to determine which elements of their practices they would
be willing to delegate to physician’s assistants.19 Sixty percent were
willing to delegate the taking of the patient’s history, 65 percent
were willing to allow them to make home visits, 70 percent were willing
to allow them to instruct the patient, 43 percent were willing to allow
them to make nursing-home visits and 34 percent were willing to allow
them to take pap smears.

The American Academy of Pediatrics performed a similar survey
of 5,799 pediatricians Seventy percent favored delegation of such
activities as recording patient histories and counseling on child care,
feeding and development. Fifty percent felt the assistants could make
home visits in follow-up cases of acute illness and chronic disease.
Twenty-five percent favored delegating well-child examinations, 20

percent sick-child examinations and 32 percent visits to ne~vborns while
in the hospital.

In 1971, 637 doctors living in the 27-county area of the Susque-
hanna Valley Regional :Medical Program (Pennsylvania) were surveyed
on the proper use of physician’s assistants. 21 &dquo;Few physicians thought
that taking a routine medical history, supporting vital functions in the
absence of a physician, operating diagnostic and therapeutic instru-
ments, carrying out laboratory examinations, and performing diagnostic
activities were inappropriate duties.&dquo;22 Fifty-six percent of the physi-
cians felt that identifying and ordering laboratory and radiological
studies were inappropriate and 48 percent felt that prescribing a thera-
peutic regimen under a physician’s supervision was also inappropriate.
&dquo;Physicians apparently feel the actual decision-making power regarding
medical diagnosis and the prescription of a therapeutic regimen are ac-
tivities which should be least readily delegated to an assistant.&dquo;23 Fifty-
five percent presently were employing someone who was performing



436

one or more of the possible duties of a physician’s assistant although
the person lacked formal training.

Statements and other surveys by major health professional groups
have indicated a need for physician’s assistants.24, 25 It has been pointed
out, however, that paramedical personnel should work under the super-
vision of a physician rather than in place of physicians. 26 Others have
expressed the opinion that &dquo;physicians should participate in the per-
formance of job-task analysis to assure that training is directed toward
the development of skills that will be useful on the job.&dquo;27 It is also
pointed out that the physician will be more prudent in the selection
process as well as more stimulated to delegate because of his personal
involvement.

The most reliable indication as to the acceptance of the physician’s
assistant would be a study as to their dispersion in the health field.
Such studies are just beginning to be made and published. Thus, it is
still too early to determine whether physician’s assistants have become
an element in the development of a more effective health care delivery
system.

Duke University is maintaining a long-range evaluation of its

graduates beginning with its early classes.211 Duke University produces
the Type A physician’s assistants although some have specialized in a
particular area of medicine. By 1973, 109 had graduated. However,
many had stayed near areas of prosperous practices, often because their
pay demands could not be met otherwise.29 Alost frequently, they work
with a physician in a large practice who desires more free time. This
physician is usually a family practitioner or an internist. Some are
helping other centers to set up their programs. Today, there are 42
other training centers producing Type A assistantS.30, 31.

A number of programs train their graduates for certain regions. For
example: the University of Alabama supplies them for its Appalachian
region, :Mississippi, Tennessee and South Carolina. The University of
Utah supplies them for Colorado, Wyoming, Nevada and Arizona.32
California graduated its first class of nineteen in 1972.33 Additional
programs were planned to begin operation during 1973 in medical
schools at the University of South Carolina, Howard University and
the. University of Hawaii.34 Although the Medex have been dispersed
primarily in rural areas, a number are working in urban and suburban
areas. The trend to use them more and more in urban settings has
begun.35

:Many of the pediatric nurse programs, like the Medex program, will
only train those who have jobs awaiting and when hired, their duties
have included interviewing, counseling, assessing and managing com-
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mon pediatric health problems..36 One study revealed that pediatricians,
already overburdened, were not looking for a means to increase their
patient load. In effect, they anticipated that the effect of the pediatric
nurse practitioner would be to improve the care already being delivered
to families and to reduce pediatric waiting time.37

There have been a number of surveys on consumer acceptance and
they have generally been favorable.37,31, One study at a health center
located in a low-income housing project evaluated the pediatric nurse
practitioner who managed all the well-child care for 110 infants.39 Only
two mothers asked to see the physician after being seen by the prac-
titioner. During this study, the rate of failure to keep appointments
dropped from an average of 60 percent per session to an average of
20 percent. Other reports have revealed similar positive findings of
acceptance.40, 41

LEGAL STATUS

Study Procedure

This study reviews the legal status of health care providers generally
referred to as physician’s assistants. A thorough search of the statutes
of each of the fifty states and the District of Columbia was made to
determine which states had enacted legislation specifically pertaining
to physician’s assistants. Twenty-nine states had passed this type of
statute. These statutes have been analyzed as to their methods of pro-
viding guidelines by which the professional activities of these new
medical persons may be regulated. 

_

General Medical Licensure

Prior to implementing the concept of the physician’s assistant, the
public must be assured of continued high quality health care. &dquo;Tradi-

tionally, quality control has been attempted through the process of
state licensing. &dquo;42 However, licensing has not protected the public from
dishonest and incompetent practitioners.43 As a result, in the beginning,
a number of commentators44 and organizations, including the American
:Medical Association and the American Hospital Association, felt that
there should be no strict licensure of these new health providers so that
there could be sufficient time without restrictions to explore completely
the uses of such people. Nevertheless, the favoring of the status quo of
licensing physician’s assistants soon was rejected because &dquo;Medical

practice acts are framed in essentially the following terms: ’The follow-
ing things shall be considered the practice of :medicine: diagnosis,
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prescription, and treatment. Anyone who performs these acts without
a license is guilty of a misdemeanor and is subject to fine and imprison,
ment. Except:’ and then there follow5 a list of persons who may per-
form acts falling arguably within this definition without being guilty
of unlicensed practice.&dquo;15 In all states, therefore, such a person as the
physician’s assistant would be guilty of the illegal practice of medicine
and his supervising physician would be guilty of aiding and abetting
in the illegal practice of medicine. without statutory authority, their
only defense would be limited to the doctrine of &dquo;custom and usage&dquo;.46
This defense essentially would be that physicians of a particular area
had so often delegated certain medical tasks that such delegation was
considered good and acceptable medical practice in that particular area.
It would be up to the court to accept this doctrine. However, even if
the courts were to accept this doctrine there would still be the practical
question as to just how long it takes for a practice to become a custom.
A number of cases serve to illustrate the problems.

In llTagit v. Board of Medical Examiners, 57 Cal 2d 74, 366 P2d
816, 17 Cal Rpt 488 (1961), the Supreme Court of California found
Dr. inlagit guilty of employing an unlicensed person to practice medi-
cine and guilty of aiding and abetting persons in the illegal practice
of medicine. Dr. liagit had hired three anesthesiologists to assist him.
These physicians, though foreign-born, had had all of their education
as anesthesiologists in the United States. They were not, however,
licensed to practice in California. Dr. Alagit knew they were unlicensed
but relied on legal advice from the attorney of the hospital that au-
thorizing unlicensed persons to administer anesthetics was not illegal.
The court held:

&dquo;In absence of some statutory basis for an exception, such as
those with respect to nurses and persons engaged in medical study
or teaching, one who is not licensed to practice medicine or surgery
cannot legally perform acts which are medical or surgical in charac-
ter, and supervision does not relieve an unauthorized person from
penal liability for the violation of statutes which like, section 2141
of the code, prohibit the unlicensed practice of medicine.&dquo; 366 P2d
820.
Dr. Magit also submitted an affidavit by 55 physicians familiar with

the hospital where the three had administered the anesthetics. Each
affidavit read: &dquo;It is the common practice in the State of California
for persons not licensed to practice medicine and surgery to administer
anesthetics and to give hypodermic injections.&dquo; 366 P2d 821. The court
found this affidavit too vague because it did not specify what persons
other than licensed physicians commonly administered anesthetics.
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Consequently, the affidavit did not constitute substantial evidence of
a custom existing with respect to these three physicians.

In O’Reilly v. Board of llsedical Examiners, 66 C2d 381, 426 P2d
167, 57 Cal Rpt 7 (1967), U.S. cert. denied 390 U.S. 944 (1968), the
court held that the United States Information and Educational Ex-

change Act did not preempt California’s statutory requirement for

medical licensure. Dr. O’Reilly’s hospital was participating in this

exchange program to provide training in general and traumatic surgery
for qualified foreign medical students. Dr. O’Reilly had been chosen to
head the program at this hospital. Neither of the exchange students
was licensed under the California statute nor did they fall within any
of its exceptions. Dr. O’Reilly was guilty of the violation of the statute
by employing and aiding and abetting these physicians in the un-
licensed practice of medicine.

In Ivhiiiaker v. Superior Court of Sltasta County, 438 P2d 358, 66
Cal Rpt 710 (1968), the California court found Whittaker, a former
medical corpsman functioning as a surgical assistant, guilty of practic-
ing medicine without a license for operating a cranial saw during a
brain operation. His supervising physician, Dr. Stevenson, was also
found guilty of aiding and abetting the illegal practice of medicine.

Delegatory Statutes

Thus, these cases clearly forewarn that liabilities could face the

supervising physician and his physician’s assistant without state licen-
sure. Some exponents have felt that the physician’s assistant readily
could be included among the exceptions to each of the medical practice
acts so long as he was functioning under the supervision and control of
a physician. Seven states have passed the general delegatory statute
by so amending their medical practice act to include the physician’s
assistant as an exception. These states are Alaska,¢7 Arkansas,48 Colo-
rado,49 Connecticut,50 Delaware, 51 Kansas5~ and lBlontana.53 Kansas
and Colorado passed their statutes in 1964 and 1963, respectively,
when the concept of the physician’s assistant had hardly begun to

evolve. Kansas’ statute is illustrative of this general delegatory statute:
&dquo;The practice of the healing acts shall not be construed to in-

clude the following classes or persons... Persons whose professional
services are performed under the supervision or by order of or re-
ferral from a practitioner who is licensed under the act.&dquo;54
This type of general delegatory statute does foster the idea of those

who feel that there should be a minimum of restrictions so that the
concept of the physician’s assistant can be fully explored. From a prac-
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tical standpoint, there is a legitimate need for experimentation to
determine which medical tasks are appropriate for these nonphysicians.
Under such a statute no attempt is made to define a scope of practice
The decision of just what an assistant may or may not do is left up
to the supervising physician.55

Special Regulatory Acts for Assistants

Many others feel that the regulation and control of the assistant
should not be left exclusively to the supervising physician, but that
the state board of medical examiners which represents organized medi,
cine should regulate and control.56 (A state board of medical examiners
sets its state’s licensure qualifications for physicians.) Alabama,57 Ari,
zona,5,9 California,5° Florida, Georgia,61 Idaho,62 Iowa,63 Mary-
land,64 iBlichi,-an 65 New Hampshire,66 New Rlexico,67 New York,68
North Carolina,r,9 Oklahoma,7° Oregon,71 South Dakota,72 Utah,73
Vermont,74 Virginia,75 ’Vashington,76 BVest Virginia77 and wyoming78
have all passed regulatory authority statutes for physician’s assistants.
(See Appendix 1) Though these statutes reduce the flexibility inherent
in the general delegatory statutes, they do provide more protection to
the public because the physician’s assistant must meet a minimum
educational standard set by the regulatory agency which almost always
is the board of medical examiners. Some statutes have created an ad-
visory committee to the board of medical examiners. Colorado79 also
has a regulatory authority statute. This statute, however, regulates
only one particular type of assistant, the child health associate. This
statute also establishes licensure requirements. Nebraska8° has passed
legislation giving the University of Nebraska Medical School the power
to establish a physician’s assistant program. Nothing, however, has
been passed concerning their legality.

The regulatory board establishes the rules and regulations with
respect to the education and employment requirements of physician’s
assistants. Alabama, California, Florida, Georgia, Idaho, Iowa, North
Carolina, Oregon, South Dakota, Virginia, washington, West Virginia
and Wyoming also require board approval of the physician and the way
in which he will use the assistant. Colorado, New York, South Dakota
and West Virginia are the only ones specifying an age limit. South
Dakota requires the applicant to be at least 18 years old while the other
three require the applicant to be at least 21. California, Colorado,
Florida, Georgia, Iowa, New Mexico, New York, North Carolina,
Oregon, Virginia,’ Washington and wyoming also limit the number or
physician’s assistants per supervising physician. California, Colorado, 

i
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Florida, Iowa, New Mexico, North Carolina, Oregon, South Dakota,
Virginia, washington and West Virginia require annual certification

renewal. New York requires biannual certification renewal.
with the exception of Colorado and Kansas, the other 27 states

passed their statutes after 1969. California’s regulatory statute, passed
in 1970, has been the model for many of the other regulatory statutes.
Its board of medical examiners is the regulatory agency and is assisted
by an advisory committee. The board has power to make rules and
regulations which have the force of legislation. The board must approve
the education program, each physician’s assistant and the employing
physician. It also requires submission of a job description. So far, there
has not been very much information available as to which programs
the board has approved. One program that has been approved is the
3Iedex program. The first graduates of this program finished in the
fall of 1973.81 In 1973, South Dakota passed a regulatory-type statute.
So far, it is the most detailed and the most comprehensive. Other states
may likely model their statutes after this one.

Little more than half of these statutes are phrased in terms which
implicitly infer diagnosis, prescription and treatment without actually
using these or related words. A growing number of them are using more
explicit terms. Colorado’s child health associate law states that the
child health associate practices pediatrics and that the child health
associate may prescribe drugs. The statutes of Alabama, California,
Florida, Iowa, New York and wyoming all use the phrase &dquo;perform
medical services&dquo;. Georgia’s statute uses the vague phrase &dquo;provide
patients’ services&dquo;. :lB1ichigan’s statute uses the phrase &dquo;perform se-

lected acts or functions in the practice of medicine&dquo;, while West Vir-
ginia’s uses an almost identical phrase &dquo;perform selected tasks in the
practice of medicine&dquo;. Delaware’s statute uses the phrase &dquo;rendering
medical, surgical, or health services&dquo;. Oklahoma’s statute states that
the activity of the physician’s assistant requires an understanding of
diagnosis and treatment of disease. South Dakota’s statute states that
the assistant to primary physicians can perform selected diagnostic and
therapeutic tasks. It then delineates the tasks which the assistant to a
specialist can perform. Virginia’s statute states that a physician can
delegate certain acts which constitute the practice of medicine but
limits the acts to those which are educational, diagnostic, therapeutic
or preventive in nature; it does not include the establishment of a final
diagnosis or treatment plan nor does it include the prescribing or dis-
pensing of drugs. 

z

Another of the questions raised by these statutes is ’ what does

supervision and control encompass. Such supervision could be over-the-



442

shoulder or could be on the premises, or could be remote from the phy-
sician so long as the physician’s assistant could communicate with
him.82 Depending on the statute that he is under, the physician could
adopt any one of these three interpretations of supervision. Most of
the statutes merely use the phrase &dquo;under the supervision and control
of the physician&dquo;. Although Arkansas’ statute is phrased in terms of
&dquo;direct control&dquo; and Georgia’s &dquo;personal control&dquo;, both can be con-
strued as coming within these three interpretations. Alabama specifi-
cally requires the &dquo;physician’s direct personal, physical supervision&dquo;
if the assistant is performing optometry. Florida’s statute attempts to
define supervision as &dquo;except in cases of emergency, supervision shall
require the easy availability or physical presence of the licensed physi-
cian&dquo;. Iowa’s statute specifically states that supervision shall not be
construed as requiring personal presence, except if promulgated by
rules and regulations. New York and washington have similar provi-
sions. South Dakota states that supervision may be by personal contact
or indirect contact by telephone or radio. Under the regulatory statutes
the boards will probably be active in providing more explicit definitions.

The statutes, except for Colorado’s child health associate law, are
in general terms so as to apply to any category fitting within the de-
scription of a physician’s assistant. The literal reading of Colorado’s
general delegatory statute would apply to the child health associate.
The proponents of the child health associate wanted and were able
to get a very detailed statute dealing solely with the child health asso-
ciate. The statute also sets up licensure requirements.83 Several states
have passed specific legislation creating pilot programs for ambulance
paramedics.84 These statutes provide paramedics with a legal basis for
the practice of medicine.

From a practical standpoint, it would be very difficult to get spe-
cific legislation for each type of worker who would fit the description
of the physician’s assistant. Getting legislation through state legislatures
has often proven to be a very slow and tiresome process. Also, there
still may be other types of physician’s assistants created since this area
is still in the process of evolving. Therefore, the statutes rightly have
been in general terms so that as many as possible could be protected
and able to function without being liable for the unlawful practice
of medicine.

:Most of the statutes are phrased in terms of the physician’s as-
sistant, especially those passed in. 1972 and 1973. The nurse prac-
titioners have maintained that there is a difference between them and
the physician’s assistants. They view the physician’s assistant as one
who is performing highly technically oriented duties85 and are, in fact,
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assisting the physician. In particular, the nursing profession maintains
that nurse practitioners are an extension of the nursing profession and
are not members of a new profession. Therefore, many are lobbying
for legal coverage under the nurse practice act.

California passed its Physician’s Assistant Act in 1970, using only
that term. In 1972, the Act was amended to include and to develop
the concept of the nurse practitioner.$6 Arkansas’ general delegatory
statute specifically provides that a registered nurse can also function
under the supervising physician. Vermont’s physician’s assistant act
also provides that licensed nurses may perform, as nurses, any medical
tasks delegated by a physician at any time, but they are not required
to register as physician’s assistants are. The School of Nursing at

Syracuse University and the School of Nursing at the University of
Maryland have incorporated the program of the nurse practitioner
as part of their regular nursing curriculum. The School of Nursing at
the University of Michigan will incorporate its program in its regular
nursing curriculum beginning with the entering freshman class of
1975.87 Alichigan’s new physician’s assistant statute literally anticipates
the coverage of such a person as the nurse practitioner or the nurse
midwife. &dquo; ‘Physician’s Assistant’ means a person who is qualified by
training, education or experience to perform selected acts or functions
in the practice of medicine or osteopathy under the direction of a phy-
sician.&dquo;88 The act also establishes a nine-member advisory committee
to approve programs of training. One of its members must be from
the board of nursing. Instead of looking to this act for possible cover-
age, directors8° of the Pediatric Nurse Practice Program were looking
for coverage under the Nurse Practice Act.9° That Act is in such vague
terms that it could be construed not to deny the pediatric nurse prac-
titioner from caring for the ambulatory patient. Nevertheless, the direc-
tors were very aware that if the law were challenged it may not be so
interpreted. Therefore, they were working for a revised Nurse Prac-
tice Act.

Though nurse midwives have been officially organized since 1925,
they have been unsuccessful in getting all legislatures to pass specific
legislation. They, too, like many of the others with nursing back-
grounds want to maintain a separate legal identity from the physician’s
assistants.

In 1971, Arizona passed a statute which provided that the medical
practice act does not apply to &dquo;any person acting at the direction or
under the supervision of either a doctor of medicine or ...&dquo;9I During
that same year, the Arizona. Attorney General issued its opinion on
pediatric nurse practitioner programs. 92 The opinion concluded that
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the pediatric nurse practitioner would be violating both the medical
and nursing practice acts. The delegatory amendment did not cover
such a nurse since it contained the limiting phrase &dquo;so long as he is
acting in his customary capacity&dquo;. The opinion concluded that &dquo;certain
statutory changes must be enacted to permit these activities&dquo;.93 None
of the other state delegatory amendments contain this limiting phrase.
Therefore, no other court or attorney general should give such an in-
terpretation to these amendments. In 1972, Arizona amended its statute
to provide for a regulatory-type statute which did not contain that
phrase. Although the statute is phrased in terms of the physician’s
assistant, it would appear that the statute now covers the pediatric
nurse practitioner, that is, if such a program has been approved by the
regulatory board. 

z

The overriding purpose of getting these statutes passed was to

protect these new health care providers from the illegal practice of
medicine. From a legal viewpoint, it is unfortunate that some of these
health providers may not be able to avail themselves of this protection
because of the wording of the statutes. Furthermore, if this is true,
it is unfortunate that the legislation has been phrased in terms of the
physician’s assistant and that the legal side has unwittingly found itself
also caught up in this semantic confusion. The legal side should be
concerned solely with their legality and not with their nomenclature.

Examination and Certification

Certification will also greatly affect career mobility. This is espe-
cially true, because our society is such a mobile one and, secondly,
because every state sets its own certification and licensing requirements.
Although 29 states have passed some form of certification require-
ments, the problem of moving between them has not been resolved.
The most effective mobility is among the states which have the general
delegatory amendments that only require these new health care pro-
viders to work under the supervision and control of a licensed physi-
cian.47-53 Of the states having regulatory statutes, South Dakota’s
statute is the only one which anticipates providing for reciprocity from
incoming out-of-staters. 94 Colorado’s child health associate law also

provides for reciprocity for incoming child health associates from other
states.

The National Board of Medical Examiners, which administers the
national examination for physicians, has developed a national certifi-
cation examination for physician’s assistants. Obviously, the effect of
such an examination would be an important and much needed step in
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unifying this area, especially with the backing of an organization such
as the National Board of Medical Examiners. The primary financial
source used to develop the examination was a grant of $425,000 from
the National Institutes of Health.~5 ,

One of the basic purposes of this examination is to identify those
individuals who have not achieved &dquo;minimum acceptable proficiency
in relation to core knowledge and skills&dquo;.96 Eligibility for the exami-
nation has been limited to graduates of primary care physician’s as-
sistant training programs approved by the AIiA Council on Medical
Education and, in the case of nurse practitioners, programs of at least
four-months duration within a nationally accredited school of medicine
or nursing that trains pediatric or family nurse practitioners.o7~ 98 Some
have felt that this limitation was necessary in the initial administering
of the examination in order to confirm the effectiveness of the exami-
nation by having a reasonably controlled population.99 Others repre-
senting many of the nondegreed physician’s assistants voice concern
that the eligibility will not be widened. The American Academy of
Physician’s Assistants, formerly the American Academy of Physician’s
Associates, has overwhelmingly supported the examination.100 This

group, whose members are eligible to take the test, was founded in 1968
by the Duke University Physician’s Associates and publishes the &dquo;P.A.
Journal&dquo;. The eligibility controversy has been resolved, at least for the
1974 examination, since the nondegreed assistants with four or more
years of experience since January 1, 1970 also qualify to take the
f,-xam.101 

’

The first examination was administered on December -12, 1973 to
880 candidates in 38 test centers across the country.1°2 The test will
be given annually in December. Seventy-five percent of the physician’s
assistants eligible to take the examination registered. Almost 100 per-
cent of the Medex eligible to take the examination registered, while
approximately 10 percent of the eligible nurse practitioners registered.
A further breakdown of the 880 candidates revealed that 538 had been
trained as physician’s assistants, 265 had been trained as inledex and
77 had been trained as nurse practitioners. Evaluations of the exami-
nation concluded that the &dquo;statistical analysis of the examination in-
dicated that it was reliable and moderately difficult for the group of
examinees who took lt&dquo;.1°3 In analyzing exam performance in relation
to biographical data, it was found that those who-had already com-
pleted the training program and who had acquired clinical experience
scored significantly higher than those without such experience. The
evaluators concluded that: &dquo;This finding provides evidence of the con-
strut validity of the examination since it appears to be measuring



446

knowledge and skills that are relevant to practice and that increase
with clinical experience.&dquo;104 Surely, developing and administering a
national examination is an essential step in their acceptance as well as
in their certification and licensing, but the pertinent question that still
remains to be answered is whether the states will accept and make use
of such certification.

Liahility for Assistants’ Practice

The statutes which have been passed so far have only relieved the
physician’s assistant from the illegal practice of medicine and his su-
pervising physician from the aiding and abetting of one in the illegal
practice of medicine. Although none of these statutes have relieved
either from their possible negligence, there is the possibility that with-
out these statutes, the courts may follow the precedent of ZVashington’s
court which allowed an inference of negligence to be drawn from the
fact that the defendant was not licensed to perform her task under any
statute. In Barber v. Reinking, 68 Wash 2d 122, 411 P2d 861 (1966),
the defendant was a licensed practical nurse who administered a polio
booster shot to the two-year old plaintiff. The boy suddenly moved and
the needle broke off in his right buttock. Only registered nurses could
administer such hypodermic injections. The court stated:

&dquo;In accordance with the public policy of this state ... that one
who undertakes to perform the services of a trained or graduate
nurse must have the knowledge and skill possessed by a licensed
registered nurse. The failure of Nurse Reinking to be so licensed
raises an inference that she did not possess the required knowledge
and skill to administer the inoculation in question.&dquo; 411 P2d 863.
The court also held that although it was the custom and practice

for practical nurses to administer inoculations, such a custom and
practice was in violation with the statutes. Evidence concerning custom
and practice was therefore inadmissable as a defense.

Between the physician and his assistant there are three possible
negligent liabilities. The physician’s assistant is liable for his own neg-
ligence ; the physician is liable for his own negligence in supervising
and controlling; and the physician is liable under the doctrine of

Respondeat Superior* for the negligence of his assistant.
There are two possible standards of due care which can be applied

to the physician’s assistant. He could be held to the standard of the

*Literally: "Let the master answer." This is the legal doctrine causing the employer to be held
liable in certain cases for his employee’s negligent acts which occur when the employee is acting
within the scope of his employment.
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ordinary physician practicing in that community. Alternatively, he
could be held to the standard of ,the ordinary physician’s assistant
practicing in the community. There should be no difference in either
of the standards since the physician’s assistant performs functions

traditionally performed by physicians. If there is a difference between
the two, this would defeat the entire purpose of creating these new
health providers. The underlying hypothesis is that persons with less
training than physicians can perform some medical tasks traditionally
limited to physicians just as adequately as if these tasks were per-
formed by the physician. Under either standard, it would appear that
expert testimony would be required in the same manner as required
in negligent cases against physicians.

In addition to having the common consent problem (that is, making
certain the patient knows he has given his permission for the perform-
ance of a particular act to his person), the physician’s assistant must
also make certain that the patient is consenting to being treated by a
physician’s assistant and not by a physicians Without such consent,
some courts may construe this to be assault and battery.

The physician’s assistant is also under a duty to refer.106 Since he
will usually see the patient first, he must make the decision whether
the patient’s condition is solely within his scope of practice. In Cooper
v. National 2[lotor Bearing Co., 136 Cal App 2d 299, 288 P2d 581
(1955), an industrial nurse was held liable for failing to diagnose
whether she herself should have treated the condition or whether she
should have sent the patient to the physician.

The physician’s own negligence will most often arise concerning
whether he has sufficiently supervised and controlled his assistant
and whether he has properly delegated. It seems that a physician could
introduce evidence to show that he could reasonably believe that the
assistant needed less supervision or that the task was properly within
the assistant’s competence. The physician would also be under a duty
to use due care in the selection of his assistant.

Because of the known dread among physicians concerning possible
malpractice suits, at least one commentator felt that the doctrine of

Respondeat Superior should not apply to the physician at the present
time.lo7 There is the very real possibility that physicians may hesitate
to employ such assistants if they are also held liable for the assistant’s
negligent acts as well as for their own. No statute has removed this
vicarious liability. To the contrary, several have explicitly included
such liability. Florida’s and Utah’s statutes state that the physician
shall be responsible for the acts and omissions of his assistant. Vir-
ginia’s statute states that the physician shall be fully responsible for
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the acts of his assistant. South Dakota’s statute also explicitly states
that the physician shall not be relieved of his professional and legal
responsibility for the care and treatment of his patients. New illeAica’s
statute states that the physician shall be liable for the acts and omis-
sions delegated to his assistant and that the assistant will be liable for
his own acts and omissions.

The impact of possible malpractice suits arising from the hiring of
physician’s assistants has lessened somewhat because insurance compa-
nies have expanded coverage in this area.1011 Insurance companies have
expanded coverage to physicians hiring physician’s assistants and have
separate policies available for the assistants themselves.

. 

’ 

CONCLUSION

The advent of the physician’s assistant movement clearly depicts
another example in which medicine has left the law lagging behind.
Out of necessity, health professionals have attempted to experiment
with a new group of health care persons. Yet, even these professionals
have been unable to delineate clearly what they have created, how they
are to train them, what they should have them do, or even what they
should call them. Though this movement is growing rapidly, it still is
too early to predict just what its impact will be on the medical pro-
fession. It takes time for physicians themselves to become acquainted
with the assistants and to use or to reject their services. It will take
time to evaluate the effect these assistants are having on our health care
delivery system.

One reason for having physician’s assistants is to free the physician
to care for patients who really need his services. However, a major
concern is the apparent tendency to train physician’s assistants and
deploy their services in the areas and for the people having the greatest
need for the best and most astute service available. Some may reply
to this concern by saying even limited service is better than no service.
Such a reply would, however, simply be another example of patching
a troubled delivery system - tan approach the concept of the physi-
cian’s assistant seeks to eliminate.

Although it is the function of medicine to create and experiment
with such persons, it is, nevertheless, the function of the law to deter-
mine their legality. Since their concept has always been in terms of
being dependent on the supervision of a physician, 29 states have
enacted statutes which protect physician’s assistants and their super-
vising physicians from engaging in the illegal practice of medicine.
More than three-fourths of these statutes attempt in some way to deal
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~vith licensing, accreditation and certification. Twenty-one states and
the District of Columbia still do not have such statutes. However, if
the trend continues as it has in the past three years, these states may
rapidly enact such legislation. without such legislation, physician’s
assistants in these states are functioning illegally.

One of the major problems that has hampered the movement in its
relation with the law is that there has been no one, unifying national
group speaking for it. Therefore, the force that naturally flows from
such unity is lacking in obtaining statutes that could be more effec-
tively written concerning licensing, accreditation and certification. Such
statutes would readily enable mobility between the states.

As time passes, it may prove quite unfortunate that many of the
states have used the term &dquo;physician’s assistant&dquo; to describe this cate-

gory of persons who may perform medical tasks previously limited only
to physicians. Because of such labeling, some persons being trained
from the nursing profession are not availing themselves of the protec-
tion of these statutes even though there may be no other statute pro-
tecting them from the illegal practice of medicine. This is especially
unfortunate when the statute requires prior approval of the training
programs. Therefore, under such a statute, they may have already lost
their protection because they are not graduates of an approved program.
Finally, what this movement clearly delineates is that our whole rigid
system concerning the scope of medicine may be quite outmoded. The
medical profession, at this time, is trying to cope svith the dilemma
that recognizes that some medical tasks may be performed by non-
physicians, but has yet been unable to define which tasks these are.
Therefore, the law naturally reflects this confusion. Some states have
plunged ahead and have attempted legally to accommodate these

changes while others have taken no action.
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Appendix 1

STATES HAVING PASSED PHYSICIAN’S
. ASSISTANTS STATUTES
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