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T h e  articulation by a court of a 
new constitutional norm serves a valu- 
able function: the right, as elaborated 
by judicial opinion, provides a stan- 
dard for critically evaluatingcurrent 
social practices.’ The “right to  refuse 
treatment,” that “newly created con- 
stitutional right of personal auton- 
omy,”’ draws attention to  the prob- 
lems of institutionalized mental 
patients and their desires to  make their 
own decisions to accept or reject drug 
therapies, particularly where severe 
side effects are involved. The enuncia- 
tion of the right to  refuse treatment, 
with its hard-edged overtones, forces 
us t o  look at the tension created by the 
conflict between institutional at- 
tempts to  treat these patients, the 
sometimes antithetical desire of those 
within the institution to control them 
without regard for treatment impact, 
and the patient’s desire to retain what- 
ever control is left to him in such 
settings.j 

its common law analogue in tort, in- 
formed consent doctrine-draws its 
roots from concepts of personal auton- 
omy that pervade both tort doctrine 
and constitutional law.4 The right re- 
mains poorly articulated as to its ori- 
gins and reach. It is the remedy, how- 
ever, for deprivations of personal 
autonomy that has drawn the atten- 
tion ofcritics. This is proper, for it is 
the combination of the right and the 
remedy that gives meaning to  the pub- 
lic value at stake. An effective remedy 
places the right firmly in place in our 
hierarchy of values; an ineffective rem- 
edy, or none at all, relegates the right to 
an abstraction or to  an admonition 
without teeth. 

The right to  refuse treatment-like 
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The utility of a damage award, the 
assessing of monetary costs against 
named defendants in litigation which 
is based o n  the right to refuse treat- 
ment, has been little discussed in the 
literature. For example, no  damages 
were assessed by the Court of Appeals 
for the First Circuit in Rogers v. Okin,* 
for doctrinal reasons related to official 
immunities; damages have not been 
part of the remedial structure thus far 
considered by the federal courts. As 
will be discussed in this article, as the 
right to  refuse treatment continues to 

The right to refuse treatment 
draws its roots from concepts of 
personal autonomy and seems 
based in the constitutional right 
of privacy. 

develop, official immunities are less 
likely to be available as a defense in in- 
stitutional litigation. It is therefore es- 
sential to  understand the law of dam- 
ages, and their limits and utility in 
institutional reform and patient pro- 
tection, so that proper remedies can be 
applied. I propose to  use the Rogers de- 
cisions as a starting point for a prelimi- 
nary assessment of the legal and in- 
strumental role of damage remedies in 
cases that involve the right t o  refuse 
medication. 

Linking the Right to the Remedy 
Constitutional damage remedies are 
complicated for two reasons. First, the 
availability of damages depends upon 
a finding of a lack of official immunity. 
The immunity doctrine reflects judi- 
cial uncertainty about the relative mer- 
its of damages and the potential risk of 
overkill in imposing damages o n  pub- 
lic officials. Second, several types of 
damages must be considered, requiring 
different quanta of proof by plaintiffs, 
dependingin part upon the nature of 
the constitutional principle and its re- 
lationship to its common law antece- 
dents. O u r  inquiry must therefore be- 

gin with the discussion in Rogers of the 
constitutional foundations of the right 
to refuse treatment. 

The constitutional right of privacy 
seems to provide the most recognizable 
basis for the right to  refuse treatment. 
The plaintiffs in RogPrs contended that 
“the forcible injection without in- 
formed consent of psychotropic medi- 
cation violates a patient’s constitu- 
tional right of privacy.’I6 The notion of 
the patient as autonomous decision- 
maker was crucial to the District 
Court and to the Court of Appeals. 
The District Court quoted from 
Sai kewicz: 

The constitutional right to  pri- 
vacy. . . is an expression of the 
sanctity of individual free choice 
of life. The value of life as so per- 
ceived is lessened not by a deci- 
sion to  refuse treatment, but by 
the failure to allow a competent 
human being the right of choice.’ 

The Court of Appeals relied upon no- 
tions of personal autonomy and the 
right of a person “to decide for him- 
self” whether to accept treatment with 
psychotropic drugs! The court further 
stated that although “the precise tex- 
tual source in the Constitution , . . is 
unclear . . . a source in the Due Process 
Clause of the Fourteenth Amendment 
for the protection of this interest ex- 
ists, most likely as part of the penum- 
bral right to privacy, bodily integrity, 
or personal s e c ~ r i t y . ” ~  The common 
law analogues to this right can readily 
be found in the torts of invasion of pri- 
vacy, battery, false imprisonment, and 
other “dignitary” torts.”’ 

The source of the constitutional 
right articulated in Rogers and other 
“right to refuse treatment”cases is im- 
portant, because of the linkage be- 
tween that source and the available 
remedies. 

InCarey w. Piphus,” in 1978, the 
United States Supreme Court reaf- 
firmed the principle that compensa- 



tion for actual injuries, based on  the 
private law model, should be the goal 
of damage awards in constitutional 
tort cases,I2 although that need not al- 
ways be the complete solution.” The 
Court in Carey suggested that the in- 
terests protected by a particular consti- 
tutional right must first be identified, 
and then a determination made as to 
whether those interests are protected 
by common 1aw.l‘ If they are, the nor- 
mal range of tort damage remedies 
which corresponds to the constitu- 
tional right in issue is directly appli- 
cable to the action.15 If these interests 
are not so protected, “the rules govern- 
ing compensation for injuries caused 
by the deprivation ofconstitutional 
rights should be tailored to the inter- 
ests protected by the particular right in 
question-just as the common law 
rules of damages themselves were de- 
fined by the interests protected in the 
various branches of tort law.”16 Proof 
of actual injury is normally required 
for damages to  be awarded at common 
law. However, “the interests protected 
by a particular constitutional right 
may not also be protected by an analo- 
gous branch of the common law of 
 tort^."^' Where the fit between the law 
of torts and the constitutional right is 
not perfect, the Court prescribed a 
modification of “common taw rules of 
damages to provide fair compensation 
for injuries caused by the deprivation 
of a constitutional right.”” The Court 
thereby left open the possibility that 
proof of tangible injury might not be 
required in certain ~i tuat i0ns. l~ 

The existence of a damage rem- 
edy will often turn upon 
whether the defendant knew or 
should have known that his con- 
duct would violate the plain- 
tiff’s constitutional right. 

We start then with the following 
proposition: the range of available 
damages is dependent upon the com- 
mon law tort most similar to the con- 
stitutional right. If no direct connec- 
tion is possible, then the damage 
remedy should be tailored to  the par- 
ticular right violated. The possibility 
of awarding presumed damages, even 
in the absence of proof of actual harm, 
should be considered. 

Our next step is a detour into im- 

munity doctrine. A finding of immu- 
nity may be in effect a judicial recogni- 
tion that damages would be unfair or 
ineffective in deterring official miscon- 
duct in a particular context. 

Official Immunities 
Official immunities operate to limit 
the reach ofa constitutional right. The 
defendant’s state of mind at the time 
of the act and the later imposition of 
damages are interdependent: the exis. 
tence of a damage remedy will often 
turn upon whether the defendant 
knew or should have known that his 
conduct would violate the plaintiff’s 
constitutional right. Even though a 
constitutional violation has been 
found, the defendant can escape liabil- 
ity, but not necessarily equitable relief, 
by showing that he acted in good faith 
and without malicious intent to de- 
prive the plaintiff of a constitutional 
right.’O Good faith is an affirmative de- 
fense, and recent Supreme Court deci- 
sions indicate that the defendant has 
the burden of pleading and proving his 
or her good faith?’ 

The good faith immunity test has 
both a subjective and an objective 
component, as the District Court cor- 
rectly acknowledged in Rogers. The ob- 
jectivecomponent asks,“When is the 
belief of the official in the legality of 
his acts unreasonable?”Three factors 
are relevant. First, was the constitu- 
tional right at issue clearly established 
at the time of the challenged conduct? 
(The District Court in Rogers noted 
that the right to  refuse treatment was 
not developed as of 1973 and that case 
law supported a policy of involuntary 
medication.“) Second, did the official 
know (or should he have known) of 
the existence of the right? To answer 
this, the date of the change in the law 
is critical2’ but not determinative, for 
if the change IS foreseeable or already 
ordained, that may be sufficient to  es- 
tablish liability. A mistake as to the 
law is generally not a defense.” Given 
the inconsistency in the opinions at 
the time the Rogers case was decided, 
the District Court was warranted in 
holding that a change in the law was 
not foreseeable at that time. Third, did 
the official know (or should he have 
known) that his conduct violated the 
norm?’i In Rogers, the answer to the 
first two qucstions again answers the 

third: regardless of the official conduct 
at Issue, there was no preexisting norm 
against which to measure it. 

The other, subjective, component of 
the good faith immunity defense asks, 
“Did the official act with ‘malicious in- 
tention’ to  deprive the petitioner of a 
constitutional right or to cause him 
other injury?”z6 Subjective bad faith 
may be proved by inferences from the 
circumstances, such as the failure of an 
official to obey existing procedural 
rules.’7 In Rogers, the District Court 
listed several factors relevant to the de- 
termination of subjective good faith. 
The first factor is evidence of malice, 
defined as “callous or wanton neglect,” 
or “reckless The fact 
that a treating therapist felt he had the 
patient’s best interests at heart would 
not per se be a sufficient defen~e . ’~  The 
relative helplessness or dependency of 
the plaintiffs might provide a basis for 
inferring malice. The second factor is 
evidence of improper purpose in 
medicating, such as punishment, 
vengeance, or sadism, or the predomi- 
nance of these purposes over the valid 
purpose of helping or treating. 

The objective and subjective com- 
ponents of the “good faith” tests are 
not two separate tests which must in 
all cases be satisfied. If the constitu- 
tional right is judicially established in a 
clear fashion, then the official’s simple 
disregard of the right could well be ma- 
licious behavior. 

In determining the validity of the 
good faith immunity defense in Rogers 
u. Okin, the District Court drew upon 
Wood u. Strickland, where the Supreme 
Court said that a goal of the immunity 
doctrine is to  give administrators 
leeway toexercise discretion within 
the scope of their official duties. The 
Rogers court thus took into account 
the totality of circumstances at Boston 
State Hospital and held the good faith 
immunity defense to be valid: the state 
of the law was undeveloped, the right 
to refuse treatment had not been 
widely articulated, and the primary 
purpose ofdrugadministration was 
treatment, not punishment. The court 
also noted the difficult conditions un- 
der which the defendants worked: 

The facilities and support staff at 
Boston State were marginal, at 
best. Incontrast, the patient pop- 
u!ation was extremely demand- 
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ing, both in terms of numbers 
and their potential for disruptive 
behavior. Defendants did not 
have the luxury ofdetached, lei- 
surely reflections as they faced the 
innumerable crises that character- 
ized daily living on the Austin 
and May wards. They met those 
crises decisively, with the purpose 
of restoring plaintiffs to self 
control.’0 

Control of disruptive patients by de- 
fendants was a central issue for the 
District Court. The discrepancy be- 
tween medicating to treat and medi- 
cating to  control the level of disrup- 
tion was one that the court resolved in 
favor of the defendants.” We will re- 
turn to  the issue of control versus 
treatment shortly. 

Damages: Their Uses and Limits 
Common law damages, as remedies for 
dignitary torts, fall into three groups: 
compensatory, nominal, and puni- 
tive.>’ Compensatory damages aim to 
make the plaintiff “whole,” that is, to  
undo the effects of the harmful act, 
while providing a deterrent to  the de- 
fendant by shifting the cost of the 
plaintiff’s injury onto him. Com- 
pensatory damages can be special or 
general. Special damages cover past 
pecuniary losses arising out of circum- 
stances peculiar to  the plaintiff’s case; 
e.g., lost earnings, medical expenses, 
and property damage.” They are re- 
coverable only upon proof of actual 
loss. General damages include such 
items as the projected loss of income 
due to  impairment of earningcapacity, 
and intangible general damages such as 
mental suffering and distress. 

The “dignitary” torts- battery, in- 
vasion of privacy, defamation- pro- 
vide for an intermediate standard for 
proof of damages. In these torts, “the 
wrong is said to be damage in and of 
itself,”” and plaintiff has a reduced 
burden of proof as to  the fact and 
amount of damage. General damages 
may be “presumed.” That is, they may 
be imposed even in the absence of 
proof of any special damages to the 
plaintiff, and even where the plaintiff’s 
interests cannot be precisely valued 
rn~netarily.’~ Such presumed damages 
may constitute the rolv element of re- 
covery for the plaintiff, or may be 

tacked on to  awards for special dam- 
ages for such provable items as lost 
wages or medical expen~es.3~ 

Nominal damages are intended to  
vindicate the legal rights of the plain- 
tiffs, and are usually set at a token 
level, $1 or $10.j7 Even if the plaintiff 
suffers no quantifiable harm, he has a 
right to  rely on  certain conduct from 
the defendant. A n  award of nominal 
damages for the violation of a constitu- 
tional right is simply a judicial recogni- 
tion of the right, but it is a remedy 
without teeth. 

Punitive damages are awarded to  
punish those engaged in egregious 
conduct and to  deter such conduct in 
the f ~ t u r e . ’ ~  In Carey, the Supreme 
Court acknowledged that punitive 
damages might be permitted “in a 
proper case under $1983 with the spe- 
cific purpose of deterring or punishing 
violations of constitutional rights.”39 
A punitive award might be appropriate 
where thedefendant acted with ma- 
licious intent toward the plaintiffs. 

In constitutional litigation, how- 
ever, courts have on occasion 
awarded punitive damages in the 
absence of proof of actual 
damages. 

The elements of malicious intent in- 
clude a state of mind in which the 
actor desires the consequences of his 
action or believes that they are sub- 
stantially certain t o  occur.*o However, 
a high degree of fault, such as evidence 
of morally reprehensible behavior, is 
usually required by the courts. The 
measure for punitive damages varies 
widely from court to court. Some 
courts require that the plaintiff prove 
actual damage before punitive damages 
can be awarded:’ or that the punitive 
damages bear some reasonable rela- 
tionship to the amount of compensa- 
tory damages awarded.+z In constitu- 
tional litigation, however, courts have 
on occasion awarded punitive damages 
in the absence of proof of actual dam- 
ages, so long as the violation of a right 
has been established?) Such damage 
awards have an important function in 
deterring official misconduct, espe- 
cially where equitable relief is not 
f ~ r t h c o m i n g . ~ ~  

The District Court in Rogers consid- 

ered the range ofavailable damages 
only briefly as a prelude to  its discus- 
sion of immunity. The court noted 
that damages might include compen- 
sation for 

any physical or emotional harm 
caused thereby, as well as an 
award for all pecuniary loss.. . . In 
addition, exemplary or punitive 
damages may be awarded if the 
trier of fact is persuaded, by a pre- 
ponderance of the evidence, that 
adefendant’s action amounted to  
a demonstration of improper mo- 
tive, outrageous conduct and 
overall bad faith.’5 

The full complexities ofdamages, their 
doctrinal and practical limits, were not 
discussed in full, because of the court’s 
preliminary conclusion that a qual- 
ified official immunity applied. The 
Court of Appeals in Rogers, comment- 
ingon the damage question, simply 
noted that the District Court’s find- 
ings of good faith were supported by 
the record.’6 

The denial of damages in Rogers is a 
closed issue, but another case may be 
decided differently. Now that the con- 
stitutional right has been articulated, 
thus making damages available, the an- 
swer may not be clear. Can a patient- 
plaintiff now claim damages? What 
types? What likely effect will the im- 
position of monetary damages have 
upon institutional therapists and the 
institution itself! 
The Right-Remedy Link 
The right to  refuse treatment, as we 
have seen, is based upon a concept of 
personal autonomy drawn from, and 
analogous to, the common law “digni- 
tary” torts. Courts have developed 
principles to  allow the plaintiff to  re- 
cover a dollar amount even where ac- 
tual injury is not provable, recognizing 
that deterrence and vindication of per- 
sonal interests are as important as 
compensation in these actions.” Like- 
wise, in a Section 1983 action like that 
brought in Rogers, deterrence is a 
primary objective, “precisely the prop- 
ositionupon which $1983 was 
ena~ted.”‘~ 

In Carey, the Supreme Court began 
with the proposition that compensa- 
tion for injuries, based on  the analo- 
gous branch of tort law, should be the 
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measure of damage.49 Most common 
law torts allow compensation for lost 
earnings, medical expenses, etc., as 
well as punitive damages, but do not 
allow damages for the loss of a right, 
even though it may be constitutionally 
protected, without consequent in- 
jLry.so Therefore, absent a showing of 
actual harm, plaintiffs alleging depriva- 
tion of constitutional rights have little 
chance of recovering anything but 
nominal damages. Carey was a proce- 
dural due process case, and its narrow 
view of proof of actual damages ar- 
guably applies only to such cases, and 
not to the violation of other substan- 
tive rights such as the Fourth Amend- 
ment. The Carey Court appeared to 
leave this possibility open. 

Yet, a narrow reading of the spec- 
trum of damage remedies available in 
right to refuse treatment cases leaves 
the plaintiff with little prospect of re- 
covery, for several reasons. First, prov- 
able general damages may not exist. 
Second, special damages, like medical 
expenses, are also unlikely to exist in 
such cases, unless the patient in fact 
develops tardive dyskinesia or some 
other serious side effect. In Rogers, the 
benchmark for measuring harm to the 
plaintiffs waselusive. Plaintiffs pre- 
sented noevidence that they suffered 
from tardive dyskinesia, the most se- 
vere and dramatic of the drug-related 
side effects. Since the medication does 
control symptoms which might other- 
wise be disruptive or damaging to the 
patient, a definition of physical harm is 
hard to apply. Additionally, a schizo- 
phrenic patient, given his psychologi- 
cal state, has special difficulties in try- 
ing to prove mental distress. Plaintiffs 
are therefore presented with prodi- 
gious problems of proof in such cases. 
Third, nominal damages, while requir- 
ing that the defendant recognize the 
plaintiffs right by means of the token 
payment, tend to trivialize it at the 
same time, since they fail to convey 
the heft to the right and its ranking on 
a hierarchy of values. Fourth, punitive 
damages suffer from two limitations: 
malice must be proved, and the puni- 
tive award must be reasonably related 
to the actual damages suffered. Given 
the judicial recognition in Rogers of the 
shortcomings of state funding and the 
disruptive nature of the patients, 
courts are unlikely to find the requisite 

level ofmalicious intent required for 
the imposition of punitive damages. 

What is missing in the right to re- 
fuse treatment cases is the availability 
of presumed damages. While the Su- 
preme Court in Carey explicitly fore- 

What is missingin the right to 
refuse treatment cases is the 
availability of presumed dam- 
ages. Carey left open the possi- 
bility that presumed damages 
might be applied for violations 
of constitutional rights other 
than procedural due process. 

closed such a damage remedy for 
procedural due process cases, it left 
open the possibility that where other 
constitutional rights are involved, like 
the First Amendment, presumed dam- 
ages might be app1ied.l’ It  is not set- 
tled whether Carey applies to all con- 
stitutional violations or simply to  
procedural ones, and a strong argu- 
ment can be made that presumed dam- 
ages are a necessary component of re- 
lief for substantive constitutional 
violations,and should be available to a 
federal judge evaluating his or her re- 
medial options in a right to refuse 
treatment case. 

lncreasing the  Remedial Arsenal of 
the Courts: T h e  Need for Damages 
The function of a damage remedy, like 
that of equitable and structural reme- 
dies, is to alter behavior through judi- 
cially imposed devices. Thus, the Dis- 
trict Court in Rogers considered a 
structural remedy of a judicially ap- 
pointed guardian when a patient re- 
fused treatment. The Court of Ap- 
peals, finding such a mechanism to be 
“impractical and largely incapable of 
enfor~ement,”~’ suggested a mecha- 
nism for “periodic review by non-treat- 
ing physicians” of the treatment given 
to patients. In Rennie o. K f e i ~ ~ , ~ ’  the 
federal District Court in New Jersey 
imposed an elaborate extra-judicial 
system in which patients had access to 
patient advocates and were assured 
that an informal review of their case by 
an independent psychiatrist would oc- 
cur “before the hospital may forcibly 
medicate an involuntary patient.”” 
The choice of procedural measures re- 
lates to a judicial perception that such 
measures can effectively alter institu- 

tional behavior to decrease the intru- 
sive medicatingof patients. Such a 
presumption in favor of procedural 
barriers or external review of medica- 
tion decisions may not, however, 
properly balance a patient’s right to re- 
fuse treatment with necessary treat- 
ment flexibility. Will such procedural 
remedies “give treating physicians too 
much control and arguably too little 
acco~ntabi l i ty?”~~ Will such remedies 
prove futile, because of successful cir- 
cumvention by staff? Or will the com- 
plexities they introduce affect profes- 
sional morale and practice so adversely 
that treatment suffers?s6 The argu- 
ment in favor of equitable relief in 
constitutional tort cases is twofold: 
(1) it provides a clear and specific com- 
mand to those in the institution, un- 
like damage remedies which create 
only generalized incentives toward 
change on the part of the institutional 
defendants; (2) since the relief is usu- 
ally aimed at the institution, and at its 
procedures and structures, it seems 
fairer as well as potentially more effec- 
tive than an award of damages since it 
is often an institutional problem- 
scarce resources, poorly managed 
staff-that is at issue, rather than the 
culpability of individual  therapist^.^' 

In contrast to equitable remedies, 
which impose procedural review 
mechanisms or guardian procedures, 
damages act indirectly. The assump- 
tion is that the imposition of mone- 
tary costs on an individual will lead 
him to reassess the effects that his ac- 
tions have on  others, pushing him to- 
ward a more acceptable personal calcu- 
lation which accounts for the values 
inherent in the constitutional norm.58 
A damage judgment represents both a 
condemnation of past conduct as not 
measuring u p  to acceptable levels of 
performance, and a warning of future 
costs if deviant conduct continues. 
Damage remedies have their own 
problems. First, the cost may simply be 
absorbed by malpractice insurance, so 
that the residual impact on therapist 
behavior is due only to marginal in- 
creases in malpractice premiums and 
to the psychic costs of being named a 
culpable defendant. Second, the util- 
ity of a damage remedy depends upon 
theeasewith whichastandardofde- 
sirable performance can be defined and 
departures from it identified.19 In right 
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to refuse treatment cases, the refusal 
by a patient is easily ascertained, but it 
is difficult to  determine in each in- 
stance whether the refusal is compe- 
tent, and therefore whether the defen- 
dant engaged in culpable behavior. 
Third, the damage remedy may seem 
unfair, if we accept, as did the Rogers 
court, that environmental and finan- 
cial limitations place the therapist in a 
difficult position in pursuingeffective 
treatments. If the problem is perceived 
as purely an institutional one, then 
damages against the individual thera- 
pists are unfair (except as punishment 
for exceptionally malicious conduct) 
since the therapists do not bear respon- 
sibility for the problems. The federal 
courts have generally appeared uncom- 
fortable with the damage remedy, inso- 
far as it places responsibility on such 
individuals. 

Control versus Treatment 
In attempting to resolve the damage- 
equitable relief dilemma, a proper un- 
derstanding of the uses of psycho- 
tropic drugs may suggest a better and 
more balanced view of remedies. Psy- 
chotropic drugs, with their potential 
of bureaucratic control, allow the han- 
dling of admittedly difficult residents 
for the convenience of the adminis- 
trators as well as for treatment of the 
individual inmates. One federal judge 
has noted that in one Pennsylvania 
state hospital “psychotropic drugs. . . 
are often used for control and not for 
treatment, and the rate of drug use in 
some of the units is extraordinarily 
high.”6o Care is often “incompetent, 
callous and abusive.”61 Residents on  
drugs are compliant and easy to man- 
age, and the drugs therefore reduce ob- 
jectional behavior by reducing all be- 
havior. Therapists may be unwilling in 
some cases to  withdraw or reduce 
drugs, in spite of substantial and seri- 
ous side effects, for fear of patient re- 
lapse?’ The risks are considered worth 
the achievement of patient control.6’ 
Brooks has noted that side effects are 
often not even perceived by staff phy- 
sicians. “In many hospitals, psychia- 
trists apparently do not perceive 
or acknowledge the gross physical 
manifestations of tardive dyskinesia. 
Nor are these physicians sensitive to  
other side effects reported by patients, 
such as extensive sleepiness, anxiety, 

agitation, and excessive motor activ- 
 it^."^^ Overcrowding, understaffing, 
and lack of supervisory controls create 
some need for the drugs, as a shortcut 
to supervision, rather than as an indi- 
vidualized approach to  patient treat- 
ment?5 The drugs may mask s y m g  
toms, leading to incorrect diagnosis 
and treatment.66 More important, 
their long-term use may lead to  serious 
irreversible patient harm, as with tar- 
dive dyskinesia. In short, the benefits 
of the drugs may be overstated with 
reference to their overall effective- 
n e ~ s . ~ ’  There was evidence that in the 
New Jersey state hospitals medications 
were abused, and that by ignoring side 
effects or prescribing excessive 
amounts, psychiatrists retaliated 
against patients who refused drugs or 
protested their use.68 The prescribing 
therapists may also place excessive re- 
liance on  the drug manufacturer’s lit- 
erature for information and research 
findings, and may have no systematic 
follow-ups, safeguards, or awareness of 
hazards.69 Even within the psychiatric 
establishment, some doubt the wis- 
dom of extensive use of these drugs, 
and advocate the use of alternative 
therapies until a fuller picture of both 
benefits and side effects has emerged.7O 
Some psychiatrists have contended 
that the primary effectiveness of psy- 
chotropic drugs is in controlling acute 
psychotic episodes in the young, rather 
than in treating the old, chronically 
mentally il l  who typically occupy men- 
tal  institution^.^' 

The uncertainties surrounding the 
use of psychotropic drugs for treat- 
ment are substantial. And, the abuse 
of such drugs for control rather than 
for treatment has been common in 
state institutions generally. The ulti- 
mate result of aconstitutional right to  
refuse treatment, coupled with the 
correct arsenal of remedies, may be to  
press the therapists into monitoring 
their use of psychotropic drugs more 
closely, leading to a reduction in the 
use of such drugs and a greater use of 
less damaging alternati~es.7~ 

Conclusion 
What  balance of remedies can be s u p  
gested in light of the tension between 
control and treatment in the right to  
refuse treatment cases? A review pro- 
cedure like that developed in Rennie v.  

Wein allows a hard look at medication 
decisions on a case-by-case basts. This 
obviates the need for judicial interven- 
tion and for the appointment of guard- 
ians, which was the solution rejected 
by the Court of Appeals in Rogers. 
Minimal review procedures of a sort 
suggested by the Court of Appeals are 
worthy of consideration, although 
they ease the pressure on the therapist 
to  monitor drug use closely in each 
case. 

And damages? A doctrine of award- 
ing presumed damages, imposed even 
though the patient is unable to  prove 
actual physical injury other than gen- 
eral distress at having been medicated 
against his will, may better convey the 
relative status of the right at stake. 
Damages are a judicially imposed re- 
minder that a staff therapist has re- 
sponsibility for treatment and that, 
like any medical professional, he is 
expected to  know his medications and 
their side effects, and to  recognize 
those effects and terminate treatment 
when needed. A damage remedy is a 
concrete reminder, as a procedural 
mechanism may not be, that the thera- 
pist is ultimately responsible for the 
quality of the treatment he adminis- 
ters. A sensitivity to  the need to make 
treatment, rather than control, the 
dominant objective suggests that a sig- 
nificant damage remedy must be avail- 
able to  deter careless, abusive or puni- 
tive medication decisions. Damages 
seem unjust only if we perceive that it 
is the institution that is defective. But 
if we are willing to  look at treatment 
decisions closely, then damages may 
serve a valuable function as an addi- 
tion to carefully designed supervisory 
or monitoring mechanisms. 
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