
Diminished Lives and Malpractice: 
Courts Stalled in Transition 
by Barry R. Furrow, J.D. 

Medicine is still largely a pre-Dar- 
win, pre-Newton enterprise.. . . 
Wedo not yet understand the un- 
derlying mechanisms of the major 
illnesses which plague humanity, 
and therefore much of what is 
done in the treatment of illness 
must still be empirical, trial and 
error therapy. We are compelled 
by our limitations to  resort to 
shoring things up, applying half- 
way technology, trying to  fix 
things after the fact.’ 

T h e  judicial debate continues to  
rage over the right of a child born suf- 
feringfrom genetic impairments to re- 
cover on his own behalf against a phy- 
sician or laboratory which failed to 
give his parents correct information 
about the defect. These “wrongful 
life” suits are brought by parents on 
behalf of their child, who in most cases 
is  born suffering from mental or physi- 
cal defects which could have been de- 
tected by genetic screening. In con- 
trast, “wrongful birth” suits are 
actions brought by parents of a child 
born as the result of a defendant’s neg- 
ligence, seeking damages for either the 
costs incident to  the unwanted preg- 
nancy and birth of a normal child, or 
the costs related to the unexpected 
birth and care of an impaired child. 
The two actions are distinguished by 
who may bring them-the parents or 
thechild.’ Wrongful life suits con- 
tinue to be disallowed by the courts, 
while those same courts allow wrong- 
ful birth suits by the parents to collect 
for the expenses of raising the im- 
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paired child.’ The judicial struggle re- 
veals the courts stalled in transition 
from a refusal to recognize any claims 
for damages by parents or children to  a 
full recognition of claims by parents 
and children. I have explored in a pre- 
vious article the connection between 
such suits and the expansion of diag- 
nostic knowledge and medical tech- 
nologies in the area of genetics? The 
proliferation of suits by parents who 
relied o n  medical advice to  their detri- 
ment is understandable; what is not 
understandable is the courts’ reluc- 
tance t o  acknowledge as valid the 
claims of the child. The courts find 
themselves forced into “an evaluation 
not only of law, but also of morals, 
medicine and society,”’ but seem un- 
able to  break free from self-imposed 
logical barriers and the “semantic 
quicksand”6 which block insight into 
the issues. I propose toconsider the ar- 
guments against the diminished life 
suits, as most recently raised in three 
cases decided within the last year in 
California and Pennsylvania, to  sort 
out the real from the spurious issues, 
and to offer a more reasonable way of 
viewing such suits in light of the func- 
tions of tort litigation. An important 
first step in clarifying the issues is to re- 
place the term “wrongful life” in order 
to reduce the semantic overload of a 
phrase that tends to  “confuse and con- 
f o ~ n d . ” ~  The phrase “diminished life” 
may help to liberate our thinking in 
this difficult and troubling area. 

“Diminished 1ife”suits are precipi- 
tated by a range of medical failures in 
assessing data and conveying informa- 
tion to potential parents. Medicine in 
the area of diagnosis of genetic defects 
is in transition from a stage of relative 
ignorance to an intermediate stage at 
which information as to a spectrum of 
disorders can be ascertained. The real 
problem concerns the treatment that is 
based on  such information. Preven- 
tion ofconception of a possibly defec- 

tive child or abortion remain the 
“treatment,” and such prevention or 
termination does not fit neatly into the 
categories oftreatment with which we 
are comfortable. Prenatal diagnosis 
and treatment can be viewed as a series 
of stages to  illuminate this insight. 
Stage 1, based on  parent or family ge- 
netic histories or testing of the parents, 

An important first step in clari- 
fying the issuesis to replace the 
term “wrongful life” in order to 
reduce the semantic overload of 
a phrase that tends to “confuse 
and confound.” The phrase “di- 
minished life” may help to liber- 
ate our thinking in this difficult 
and troubling area. 

allows a genetic disorder to be antici- 
pated by using Mendeliangenetic pre- 
dictions.& Accurate information, when 
disclosed to the parents, allows them 
to make a choice whether or not to  
have a child. Stage 2, the present state 
of the art in genetic diagnosis: in- 
volves the use of techniques for prena- 
tal diagnosis of the fetus, including 
amniocentesis, visualization of the 
fetus through ultrasonoyraphy or a fe- 
toscope, and sampling of fetal blood 
and serum to detect certain autosomal 
recessive disorders. This stage focuses 
on  the fetus, and therefore “treat- 
ment” moves from prevention to ter- 
mination through abortion, ifdefects 
unacceptable to  the parents are 
detected. 

Stage 3 ,  treatment ofgenetic disor- 
ders in utero, is the least deve1oped.l” 
Terminationof the pregnancy remains 
the only real option for most disorders 
diagnosed during pregnancy. A n  ex- 
ample of significant in utero treat- 
ments is methylmalonic aciduria, an 
autosomal recessive disorder respond- 
ing to  administrations of vitamin 

Medical knowledge in this area 
is in transition, and the legal system is 



caught on  the horns of the dilemma 
created by current medical limitations. 
Advances in methods of gene manipu- 
lation may portend improved models 
for understanding human genetic dis- 
eases andcorrecting them.lz At pres- 
ent, however, prevention of concep- 
tion and abortion of genetically 
impaired fetuses remain the two avail- 
able “treatments” for genetic defects. 
Only in science fiction are corrective 
techniques fully developed.13 

Three hypothetical cases involving 
an impaired newborn may illuminate 
the roots of the present controversy 
over thel‘diminished life” suit.I4 

Case 1. While in a hospital’s new- 
born nursery, a premature newborn 
shows symptoms of jaundice from 
liver malfunctioning. The bilirubin 
test results are incorrectly read, and 
thechild is released without treat- 
ment of the infant’s condition. The 
ultimate result is bilirubin toxicity, 
resulting in mental retardation of 
the infant. 

Case 2. A woman is pregnant 
with a fetus suffering from rare 
methylmalonic aciduria. The condi- 
tion is not detected by tests that 
were administered and, therefore, 
corrective vitamin therapy is not ad- 
ministered. When the child is born 
it is retarded. 

Case 3.  A pregnant woman un- 
dergoes tests to determine if her 
fetus is suffering from genetic disor- 
ders. Amniocentesis is conducted, 
but the testing laboratory negli- 
gently misreads the results, so that 
Down syndrome is not detected. 
Again the child is born retarded. 

In all threecases, the result is a serious 
impairment of the newborn child. The 
negligence in all cases involves a simi- 
lar failure to test properly for defects. 
Why should we allow both the parents 
and the child to sue in cases 1 and 2, 
but only the parents in case 3! The 
critical difference seems to lie in the 
natureof the treatment and its causal 
relationship to the harm. In Case 1, 
sustained exposure to light will correct 
the condition and the child will be 
normal, and in case 2, vitamin therapy 
will solve the problem. In case 3, how- 
ever, no treatment in utero or after 
birth can correct the condition. Abor- 
tion is the only means the parents have 

for dealing with the psychic and mone- 
tary costs that an impaired infant will 
present. Notwithstanding that ahor- 
tion is a morally and politically sensi- 
tive subject, is the difference between 
treatment and an informed choice as 
to termination great enough to justify 
recovery in cases 1 and 2 but not in 3? 
In all three cases, the children are com- 
parably impaired, the parents sub- 
jected to comparable expenses and 
pain and suffering, and the negligence 
of the medical personnel equally cul- 
pable. The condition of the third child 
cannot be described as qualitatively 
different, nor is the negligence in case 3 
less objectionable than in cases 1 or 2. 
The primary difference is that in cases 
1 and 2, the physician failed to diag- 
nose and treat, thereby causing the im- 
pairment, whereas in case 3 the physi- 
cian did not, by failing to treat, cause 
the Mongolism. By failing to diagnose, 
however, he denied the parents their 
option to “treat” by aborting the 
child.” We need to take a hard look at 
the courts’ justifications for distin- 
guishing these situations, to test 
whether they withstand tests of logic, 
fairness, and consistency with tort 
principles. 

The Judicial Debate 
Three recent decisions, Speck u. Fine- 
gold from Pennsylvania,I6 and the Cali- 
fornia appellate and Supreme Court 
decisions in Turpin v. Sortini,” present 
in sharp focus the continuing judicial 
struggle with the “diminished life” 
claims. The cases highlight the ten- 
sions which such claims present, and 
reveal judicial movement in two major 
jurisdictions toward full recognition 
of the claims of an impaired child. The 
California Court of Appeals for the 
Fifth District, in Turpin, rejected a 
claim by the infant plaintiff and ex- 
plicitly rejected the holding and rea- 
soning of its sister court which a year 
earlier had allowed such an action in 
Curhder v. BioScience Labratoria. 
The supreme court, faced with the 
lower court conflict in Turpin and Cur- 
lender, recentlv considered the “dimin- 
ished 1ife”claims raised in these 
cases.I9 It allowed the infant plaintiff 
to bringa suit o n  her behalf, while 
simultaneously restricting damages 
available in the evenrofafindingof!i- 
ability. Turpin involved a plaintiff, Joy,  

born with a hereditary total deafness 
abnormality. The complaint alleged 
that the defendant physicians were 
negligent for failing to diagnose the de- 
fect in the plaintiffs older sister Hope 
and in advising the parents that 
Hope’s hearing was within normal lim- 
its, when in fact a careful examination 
would have revealed that she was to- 
tally deaf. In reliance on  the defen- 
dant’s diagnosis of Hope, Joy was con- 
ceived.Thecomplaint alleged that as a 
result of defendant’s negligence, Joy 
was “deprived of the fundamental 
right of a child to be born as a whole, 
functional human being without total 
deafness, all to her general damages.’l20 

In Turpin, the California Su- 
preme Court allowed the infant 
plaintiff to sue on her own be- 
half for the costs of special care, 
training, and other special costs 
that may arise. The court, how- 
ever, denied recovery for general 
damages, pain and suffering, 
and emotional distress. 

The Court of Appeals rejected the “di- 
minished life” claim by the infant 
plaintiff, while acknowledging that a 
claim by the parents for special dam- 
ages and extraordinary care was validly 
asserted.‘’ The California Supreme 
Court, in a 4-2 opinion, allowed the 
infant plaintiff Joy to sue on her own 
behalf for the costs of special care, 
training, and other special costs that 
might arise. The court denied potential 
recovery, however, for general damages 
(those which cannot be specifically es- 
tablished by medical testimony or tan- 
gible proofs), pain and suffering, and 
emotional distress, in a curious opin- 
ion which allowed the cause of action 
while at the same time accepting many 
of the arguments made by other courts 
against the allowance of “diminished 
life” claims.” 

Speck v. Finegold involved an infant 
suffering from neurofibromatosis. The 
father suffered from the disease, their 
previous twochildren inherited it, and 
the parents decided not to have more 
children. The father underwent a va- 
sectomy and was told that he was ster- 
ile; nonetheless his wife subsequently 
became pregnant. She then sought an 
abortion. which another defendant 



failed to  perform properly and she 
gave birth four months later to  Fran- 
cine, who had neurofibromatosis. The 
Pennsylvania Supreme Court held that 
the parents had a claim against the de- 
fendant physicians to recover ex- 
penses attributable to  the birth and 
raising of the child, and for mental dis- 
tress and physical inconvenience re- 
lated to  the birth. The court split 
evenly o n  the child’s “diminished life” 
claim, however, and the lower court’s 
denial of the cause of action therefore 
was affirmed. 

The opinions in Turpin,, Turpin,, 
and Speck raise three areas of dispute 
with regard t o  “diminished life” suits: 
(1) the problemofcalculatingdam- 
ages; ( 2 )  the logical dilemma of allow- 
ing a party to sue when, absent the as- 
serted negligence, the plaintiff would 
not exist; and (3)  the possible conse- 
quences of allowing such claims for 
fear of opening a Pandora’s box of par- 
ent-child litigation and government 
regulation. 

The Problem of Measuring Dam- 
ages: Too Narrow a View 
The fundamental difficulty, in the eyes 
ofthe Turpin, majority, is that of 
“measuring damages, that is, compar- 
ing the value of impaired life against 
no life.”” The court quoted from the 
first case that considered and then re- 
jected a child’s “diminished life” 
claim, Gieimurn ti. Cosgro~e:’~ 

The normal measure of damages 
in tort actions is compensatory. 
Damages are measured by com- 
paring the condition plaintiff 
would have been in, had the de- 
fendants not been negligent, with 
plaintiff’s impaired condition as 
a result of the negligen~e.’~ 

The court then quoted from the lower 
court opinion in Speck w. Finegoldz6 to  
reiterate the same thesis: 

The remedy afforded an injured 
party in negligence is intended to  
place the injured party in the po- 
sition he would have occupied 
hut for the negligence of the de- 
fendant. Thus, acause of action 
hrought on  behalf of an infant 
seeking recovery for a “wrongful 
life” o n  grounds she should not 
have been born demands a calcu- 
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lation of damages between Hob- 
son’s choice of life in an impaired 
stare and nonexistence. This the 
law is incapable of doing.” 

The court’s position is that (1 )  compu- 
tation of tort damages requires a 
benchmark starting point against 
which to measure the harm suffered by 
the claimant, (2) the usual comparison 
point is the claimant’scondition prior 
to the act of negligence, or the condi- 
tion he would be in if no  negligence 
occurred, (3) nonexistence does not 
provide a workable starting point, and 
therefore (4) the courts cannot com- 
pute damages. The position is that of 
logical impossibility, based o n  a proc- 
ess of deductive reasoning from so- 
called first principles ofdamage law. 
The Turpin court, again quoting from 
Gleitman, makes this clear: 

By asserting that he should not 
have been born, the infant plain- 
tiff makes it logically impossible 
for a court to  measure his alleged 
damages because of the impos- 
sibility of making the comparison 
required by compensatory 
remedies.*8 

In Turpin,, the majority of the Califor- 
nia Supreme Court was troubled, as 
was the lower court in Turpin ,, by the 
problem of comparing life to  nonlife 
and assessing damages. Justice Kaus, 
wriring for the majority, rejected gen- 
eral damages because of a perception 
that judges and juries would find it 
“simply impossible” to decide if any 
impaired life is better than no life at 
aLZ9 Thus, a notion of logical impos- 
sibility continues to  haunt the discus- 
sion in the recent cases, even when, as 
in Turpin,, the court opens the door to  
the cause of action. The reasoning of 
Turpin, (and by implication of Gleit- 
man and of the lower court opinion in 
Speck) does not withstand analysis. 
First, the argument from first princi- 
ples ofdamage remedies is incorrect, 
taking far too narrow a view of the 
function ofdamages in tort law. Dam- 
ages represent a crude means by which 
courts value an injury in dollar terms, 
requiring that a defendant pay a plain- 
tiff “to make up for some loss that was 
not, originally, a money loss, but one 
that ordinarily may be measured in 
money.”’0 Special damages, including 

out-of-pocket expenses and medical 
expenses,can normally be quantified 
by reference to  the before-and-after 
condition of the plaintiff. Such a be- 
fore-and-after comparison ts not inher- 
en t 1 y or logical 1 y requ i red, however , 
and only reflects a convenient measure 
for comparison. Other categories of 
damages d o  not allow for such preci- 
sion in calculation based on  before- 
and-after reference points. Nonpecu- 
niary damages, such as pain and suffer- 
ing,] ’ are not compensatory in the 
sense that they represent compensa- 
tion for a loss measurable in money. 
“The real purpose in such cases,” 
writes Dobbs, “is to  establish and vin- 
dicate a right that is deemed impor- 

General damages, not tied to  
quantifiable proof, serve to  vindicate 
the substantive right that the law seeks 
to protect, serving as “the ultimate ex- 
pression of the plaintiff’s right.”” The 
rules surrounding damages are basi- 
cally expressions of substantive policy, 
providing where possible convenient 
~~ ~ 

Nothing in the axioms of dam- 
age remedies precludes evalua- 
tion of “diminished life” claims. 
Resolving the rights of the child 
by toying with damage remedies 
avoids the central issue of 
whether or not these suits fit 
squarely within traditional tort 
causes of action. 

~ 

measures to express the valued right 
which was impaired in a given case. 
Nothing in the axioms of damage rem- 
edies preclude evaluation of “dimin- 
ished life” claims, since the axioms are 
merely shorthand expressions for a 
complex range of policies and a normal 
set of cases. The deduction from ax- 
ioms does not bar recovery; rather the 
importance of the right compels an al- 
tered reference point for measuring 
damages. 

Even if the logical dilemma can be 
surmounted, the Turpin, court then ar- 
gued that assessing general damages ra- 
tionally “in any fair, non-speculative 
manner” would be “impossible“ and 
“outside the realm of human compe- 
tence.”This concern was apparent in 
Turpin I ,  in Speck, and In many other 
cases considering “diminished life” 
suits. O n  this reading, the trier of fact, 



whether judge or jury, is simply inca- 
pable of comparing life to nonlife for 
practical reasons. 

Yet, this position is inconsistent 
with comparisons which juries make 
all the time in a variety of cases: in 
wrongful death cases, a previous con- 
dition of life, which may be impaired 
to a lesser or greater extent, is com- 
pared to nonexistence; in personal in- 
jury cases, an impaired state after an 
accident is compared to a normal, or in 
some cases, less impaired state before 
the accident.l+ In all cases where pain 
and suffering are claimed, the trier of 
fact must assess such suffering against 
a benchmark of either no  suffering or a 
lesser degree. The calculations are dif- 
ficult, but not intractably so, or we 
would reject damage claims in a far 
greater number of cases than at pres- 
ent. The jury is often forced to  make 
an empathetic leap, placing itself in the 
plaintiffs position in order t o  assess 
physical and psychological impair- 
ments of pain and suffering.’’ Under 
our system of jurisprudence, as Alex- 
ander Capron points out, even when 
damages are dificult to assess, “subjec- 
tive calculations about the ‘value’ of 
lives cut short, of pain and suffering, 
and of other intangibles, are left to 
juries and other legal fact finder^."'^ 
The diminished life cases, like personal 
injury cases, involve comparisons of 
states of suffering. Judicial recycling of 
the sentiments expressed in earlier 
cases, without further comment and 
reflection on  them, has not advanced 
the state of the debate. The plurality 
opinion in Speck,  which advocated rec- 
ognition of the “diminished life” cause 
of action, described the position taken 
by the majority of courts as “hyper- 
scholastic”” ignoring the reality of the 
existence of the impaired plaintiff: 

Those holding such views are ap- 
parently able to overlook what is 
plain to see: that -in cases such 
as this-a diseased plaintiff ex- 
ists and, taking the allegations of 
thecomplaint as true, would not 
exist at all but for the negligence 
of the defendants. Existence in it- 
selfcan hardly be characterized as 
an injury, but when existence is 
foreseeably and inextricably cou- 
pled with a disease, such an exis- 
tence, depending upon the na- 

ture of the disease, may be 
intolerably burdensome.’* 

Even the Caiifornia Supreme Court, in 
Turpin,, by allowingonly limited re- 
covery for specifically provable dam- 
ages, offered a halfway recovery which 
cannot be rationalized by normal tort 
principles and functions. The court in 
Turpin, distinguished “diminished 
life” cases from all other tort cases, for 
purposes of assessing damages, with- 
out a convincing justification. Dam- 
ages for pain and suffering, as one ex- 
ample, may buy comfort for a plaintiff, 
above and beyond special costs for 
medical care and extra training. In ad- 
dition, the court fails to recognize or 
acknowledge that such elements of re- 
covery as pain and suffering are also 
“an economic resource for the pay- 
ment ofattorneys’ fees.”l9 Since the 
American system does not generally re- 
quire that the loser pay costs and at- 
torneys’ fees, and since the lawyer’s 
contingency fee, if the plaintiff pre- 
vails, will consume one-fourth to one- 
third of the award, the additional re- 
serve provided by pain and suffering 
awards is valuable. A more general 
criticism of Turpin, is that no coher- 
ent justification can be advanced to 
place “diminished life” suits in a spe- 
cial category of restricted recovery. As 
the dissent noted in Turpin,: 

“10 principle of law. . .justifies 
so neatly circumscribing the na- 
ture of damages suffered as a re- 
sult of defendant’s negligence.“‘ 

The dilemma of the infant’s claims in 
the diminished life suits continues to 
give thecourts difficulty, as Turpin,, 
Turpin,, and Speck reveal. Resolving 
the rights of the child by toying with 
damage remedies avoids the central is- 
sue of whether or not these suits fit 
squarely within traditional tort causes 
of action. 

The Problem of the Right: A Judiv 
cia1 Life-Negating Stance? 

The courts in Turpin,, Turpin,, and 
Speck assert a proposition chat tran- 
scendseither logical impossibility, as 
measured by tort principles, or practi- 
cal impossibllity, as measured by the 
limitations on triers of fact. Under- 
lying the strong positions of some of 
the cases is a claim that life is always 

better than nonlife. This operates as a 
statement of substantive policy, an ir- 
rebutable presumption of the intrinsic 
value of life, no matter how impaired. 
In another “diminished lifel’case, the 
court wrote: 

No man is perfect. Each of us suf- 
fers from some ailments or de- 
fects, whether major or minor, 
which make impossible participa- 
tion in all the activities the world 
has to offer. But our lives are not 
thereby rendered less precious 
than those of others whose de- 
fects are less pervasive or less 
severe.’ I 

The Turpin and Speck courts are reluc- 
tant to take a position which seems to  
state that a life is “wrongful,” less 
valuable than nonexistence. If then 
any life, no matter how flawed, is al- 

The Turpin and Speck courts are 
reluctant to take a position 
which seems to state that a life is 
“wrongful” and less valuable 
than nonexistence. 

ways better than nonlife, a damage 
claim would indeed be pointless. Yet, 
we can imagine situations in which 
nonlife may be preferable: the burn 
victim with nerves exposed, the elderly 
patient linked to medical apparatus, 
even the young person, like Ken Harri- 
son in Brian Clark’s play, W b s e  Life is  
It Anyway?, who prefers nonexistence 
to impaired life. Courts have recog 
nized that life might be intolerable, 
under certain  circumstance^.'^ Thus, 
the right of a terminally ill adult to re- 
fuse further medical treatment, even 
though it may result in hastening his 
death, has been recognized.“ Legisla- 
tures have taken this one step further 
by permitting“1iving wills,” giving le- 
gal protection to individual prefer- 
ences concerning the cessation of med- 
ical treatment.+‘ The newborn nursery 
has come to present a new paradigm 
for the tension between impaired life 
and nonlife, as parents and medical 
staff struggle with nontrratment deci- 
sion~.’~ Little case law has emerged, 
but commentators have advocated le- 
gal protection for decisions against 
treatment when agreed upon by par- 
ents and physicians.’6 Clearly, nonex- 
istence is chosen over existence, in 
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special circumstances, by parents, by 
courts, and by individuals. 

Next, what is the “right” asserted in 
“diminished life” cases? Is the recogni- 
tion of a cause of action by the im- 
paired child equivalent to acknowl- 
edging a legal right on  his part not to 
be horn? One commentator, noting 
the conflict between the California 
courts in Curlender and Turpin, pre- 
dicted that the California Supreme 
Court would not allow an individual 
to collect damages for having been 
born, no matter what his condition 
might be. He writes: “Although the 
law has grown to enormous complex- 
ity, as has our society, there simply can 
be no  legal right not to be born.”47 If 
we accept that the life of an impaired 
child is wrongful, then it might be ar- 
gued that “only his death can be right- 
f ~ l . ” ~ ~  This concern pervades the 
cases: by authorizing an action by the 
child, the courts will be adopting a 
life-negating stance. They will be mak- 
ing, indirectly, a negative “social worth 
eval~ation.”‘~ The courts are strug- 
gling to affirm eroding values, reflect- 
ing society’s debate over abortion, and 
trying to avoid the appearance of mak- 
inga judgment, as a representativeof 
the State, of individual merit. They do 
not want to appear to decide against an 
individual life.l0 

The “right” at stake in the “dimin- 
ished life” suit is not a right not to be 
born, since one logical corollary is that 
the child or its parents is not seeking 
its death. Rather, the right is to be part 
of a family unit in which fully in- 
formed decisions as to reproduction 
have been made.l’ The wrong clearly 
illustrates this, since the breach of 
duty in these cases is the failure of the 
physician or laboratory to provide full, 
accurate information to the parents 
about their genetic legacy, leading to 
an incompletely informed decision. 
The child’s right is illuminated by the 
remedies-compensation for pain 
and suffering, the child’s special ex- 
penses bcyond the age of majority, and 
thedamage done to him by becoming 
part ofa family in which his parents 
will labor under the burden of the ex- 
traordinary responsibilities of coping 
with severe impairment. The existen- 
tial reality of thc child. that he exists 
and suffers, is acknowledged by allow- 
ance of his claim. judge Kauffman, 
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writing a separate opinion in the Speck 
case, makes this point: 

Before us, unfortunately, is a liv- 
ingand breathing, but incurably 
diseased, deformed and suffering 
human being who never had a 
chance to be born healthy and 
who will be in need ofextraor- 
dinary medical and other special 
care for the rest of her days. Any 
argument that this life of suffer- 
ing is not the natural and prob- 
able consequence of appellees’ 
misconduct is rank sophis t~y.~’  

An award of damages to  a person born 
with defects entails a judgment only 
that the person’s predicament imposes 
psychological and financial burdens o n  
the child, the parents, and siblings, 
that ought in fairness to be borne by 
someoneel~e,~’  when that other per- 
son, whose expertise was relied upon 
by parents in makinga reproductive 
decision, failed through his negligence 
to deliver correct information. The ju- 
dicial difficulties stem in part from the 
semantic trap that a finding for a plain- 
tiff is a judicial statement that his life 
is “wrongful.” Only a recharacteriza- 
tion of the tort can free the courts to 
look more broadly at the rights in- 
volved. Whether we call the tort “ge- 
netic malpra~tice,”~‘ “diminished 
life,” or just plain malpractice, it 
would be a first step away from an un- 
necessarily rigid position. 

an impaired child to sue its parents 
when they failed to get proper medical 
advice or to control their life style, and 
injury to the infant occurs This 
troubling possibility was promptly 
repudiated by the California legisla- 
ture.17 However, such parent-child 
suits do not flow inevitably from al- 
lowance 0f“diminished life” suits, but 
must themselves be specifically al- 
lowed by the courts. Given the prob- 
lems which parent-child suits might 
create, they could be barred either 
judicially or legislatively, or allowed 
only in exceptional cases when the par- 
ents acted with malice and intent to 
cause harm.18 Such cases would not in- 
volve the usual “diminished life” 
situation. 

A second concern is that “dimin- 
ished life” suits could be considered to 
assert a right to normalcy. This claim 
could justify state intervention in the 
form of a bureaucratic system of con- 
trols over reproduction to ensure an 
infant’s health.19 Some commentators 

Recognition of a child’s right to 
sue, separate from the parent’s 
right, does not connote a judicial 
acknowledgement that the 
child’s life is “wrongful,” in the 
sense that death should follow. 
The cause of action is simply 
recognition of a harm, linked 
to a medical failure, which 
deserves compensation. 

Pandora’s Box: Keeping t h e  Lid On 
In recent cases such as Turpin and 
Speck, the judicial concern rhat recog- 
nition of this tort constitutes a life- 
negating stance is accompanied by 
fears of opening up a Pandora’s box of 
parent-child suits--“enormous new 
areas ofclaims, the true nature and ex- 
tent of which cannot be predi~ted.”~’  
The court in Curlen& had indirectly 
created the problem; it suggested in 
dicta that, where parents made a con- 
scious decision to proceed with a preg- 
nancy, after they had been fully 
warned, it saw “no sound public policy 
which should protect those parents 
from being answerable for the pain, 
suffering, and misery which they have 
wrought upon their offspring.”’6 This 
statement suggests a right on behalf of 

urge a vigorous use of genetic knowl- 
edge to screen out genetically unfit 

through legal action that “fetuses des- 
tined to be born alive are not handi- 
capped mentally and physically by the 
negligent acts or omissions of oth- 
ers.”61 It is unlikely, however, that any 
impetus toward governmental con- 
trols over reproduction for the sake of 
infant health will derive from judicial 
recognition of diminished life claims. 
A shift in social attitudes is likely to 
precede such a change in regulation of 
the parent-child relationship. “Dimin- 
ished life” suits d o  not require or com- 
pel such a value shift, since the nature 
of the claim is not normalcy, but rather 
compensation for the expenses and 
suffering of an impaired status. 

dora’s box by carefully 1imiting”di- 

or at least to ensure 

Courts can keep the lid on this Pan- 



minished life” suits to block claims by 
the child against his parents. Legisla- 
tively imposed genetic screening is un- 
likely to be triggered by “diminished 
life” suits, but rather will result only if 
social values shift far more dramati- 
cally than present evidence suggests 
that they will. 

Functions of Tort Suits: Awarding, 
Deterring, Validating 

A tort suit may serve a variety of func- 
tions, includingcompensating the in- 
jured party, deterring future negli- 
gence by the defendant and by others 
in the same activity, and articulating 
and validating social norms.62 Will a 
“diminished life” suit by the child 
serve any of these functions, or add 
anything to the wrongful birth suit 
brought by his or her parents? I suggest 
that allowance of the child’s suit will 
add a great deal to the possible benefi- 
cial effects of tort litigation in this area. 

Compensation is a central function 
of tort suits. Such suits offer the plain- 
tiff an institutional means of valuing 
the loss and compelling payment for 
that loss from the responsible agent. 
Wrongful birth suits, now allowed by 
most jurisdictions which have consid- 
ered the question, entitle the parents 
of impaired children to sue for their 
medical expenses, special costs in rear- 
ing the child, and pain and suffering 
and emotional d i~ t ress .~)  A “dimin- 
ished 1ife”claim adds several addi- 
tional elements of recovery. First, the 
pain and suffering of the child during 
its expected life span is a claim sepa- 
rate from that of its parents:‘ and 
could amount to a substantial claim if 
the child’s life expectancy were not cut 
short by the genetic defect. Second, the 
child might have special expenses, in- 
cludingcosts of maintenance, after his 
age of majority. Since the parents’ 
claims for compensation will presum- 
ably terminate at that age, a child’s 
claim will allow the support obligation 
to be continued by the negligent party. 
As Judge Andreen argues in his dis- 
sentingopinion in Turpin,: 

[I]f i t  is appropriate to award the 
parents special damages for the 
extra cost of living incurred be- 
cause of a loss of hearing, why 
should not the child have a recov- 

ery measured by the same criteria 
for her life after she attains 
maj~rity!~’ 

The claim by the child therefore serves 
an important function by providing 
compensation for a range of expenses 
for which the parents are not entitled 
to recover.66 The court in Turpin, has 
thus gone halfway toward this posi- 
tion by allowing special damages to  the 
child, above and beyond claims by the 
parents. 

The deterrent function of tort suits 
results from the coupling of compen- 
sation with payment by the party who 
negligently caused the harm. A com- 
pensation system for injuries need not 
make such a linkage; indeed, a tax-sup- 
ported fund from which victims col- 
lect, modelled on  the New Zealand sys- 
tem, might more effectively serve the 
compensation function.67 The deter- 
rent effect on the negligent tortfeasor 
would be lost, however, and it is the 
coupling of the two functions which 
distinguishes most aspects of the 
American tort system.68 Damage 
awards to plaintiffs are a “signal” to 
defendants such as doctors, informing 
them how much to invest in order to  
avoid future accidents.69 Effective de- 
terrence may not be achieved, because 
distortions in the system, such as the 
impact of medical malpractice insur- 
ance,dissipate the burden of a damage 
award, but in theory and to some ex- 
tent in practice, some incentives to 
change can be expected.’O 

Whether the suit is against the phy- 
sician or the testing laboratory, allow- 
ing the child’s claim separate from his 
parents’ is essential to deterring sub- 
optimal medical behavior. Facts like 
those presented in Turpin make the 
point most strongly. In Turpin, the 
plaintiff Joy was born with a hereditary 
total deafness abnormality. It may be 
in this case that the child’s condition 
will not require substantial cost in 
continuing medical care, so that the 
parents can recover only for their pain 
and sufferingand other more limited 
special damages. The child’s pain and 
suffering may, however, exceed by a 
substantial amount the parents’ total 
potential recovery, over her lifetime, a 
possibility which the courts have 
failed to recognize. In this situation, 
the true costs of the injury to the fam- 

ily unit are significantly understated, 
and are finally borne in large part by 
the child and her family rather than by 
the negligent defendants.” The defen- 
dant is not being forced to bear the full 
costs imposed by his negligent con- 
duct, so that the deterrent effect of the 
damage award is reduced; therefore, 
too high a level of negligent conduct 
will result in the future. Underpricing 
the tort prevents the optimal level of 
care from being achieved. 

central to suits involving genetic mal- 
practice than to malpractice suits in 
general, for two reasons. First, the field 
of genetic counseling is new; litigation 
focussed on standards of practice will 
help the field to  coalesce around ac- 
ceptable norms of pra~tice.~’ The pres- 
sure of litigation may spur practition- 
ers to reduce the uncertainties by 
agreeingon norms of practice. Such a 
consensus will reduce the hazards of 
losing a lawsuit and the financial pres- 
sures of increased malpractice rates 
from proliferating litigation. Second, 
the source of the data which the physi- 
cian or counselor must interpret and 
translate for the parents comes from 
prenatal diagnostic laboratories. Cur- 
rently the laboratories performing pre- 
natal diagnosis are underregulated, 
and operate under widely varying 
standards.’) Control has come from 
the affiliation of these laboratories 
with university medical centers, where 
peer scrutiny and other constraints are 
present. Commercial laboratories are 
now proliferating, however, and their 
lack of affiliation and regulation may 
pose problems of unacceptable error 
 rate^.^' A concern that profit may 
dominate quality control has also been 
e~pressed.~’ Tort suits involvingsuch 
laboratories focus attention o n  their 
central role in diagnosing genetic dis- 
orders, possibly spurring state regula- 
tion. The financial burdens of losing a 
tort suit (or settling it) create incen- 
tives for the commercial laboratories to 
reduce their error rates. The economic 
effects of malpractice judgments on 
enterprises are likely to be greater than 
that on individual physicians, for rea- 
sons related to the expected economic 
rationality of the corporate enterprise 
in internalizing its costs of operations 
and performing cost-benefit 

The deterrent function may be more 



calculations. 
The articulation and validation of 

norms is a third function of tort suits. 
The nature of the norm involved in the 
“diminished life” cases has created the 
dilemma in which the courts now find 
themselves; if the norm is simply a 
right not to be born, we find it unpal- 
atable. Likewise,a claim to be born 
normal seems to lead onto the slippery 
slope toward parent-child suits for acts 
which parents failed to take prior to 
conception or  birth. Neither normalcy 
nor a right to nonexistence is the cen- 
tral value in these suits, however. The 
norm at issue can be viewed as prima- 
rily informational, deriving from ac- 
cepted principles of personal auton- 
omy, as reflected for example in 
informed consent doctrine. The par- 
ents, on  this theory, when they seek 
genetic counselingor medical inter- 
vention to terminate a pregnancy 
where they know it is likely that they 
will have an impaired child, have a 
right to the communication by a physi- 
cian of accurate information about the 
occurrence and risk of reoccurrence of 
genetic disorders within a 
The purpose of the information, or the 
preventive or termination procedure 
(sterilization, abortion), is toenable 
the parents to obtain and act upon ac- 
curate information in deciding 
whether to give birth to an impaired 
child. This norm clearly underpins the 
“wrongful birth’lcases. What the “di- 
minished life” action adds to this 
norm is the additional claim that the 
child has a right to be “equipped to 
meet life on  some sort of an equal 
basis,”” by means of compensation 
for his suffering and necessary medical 
support. Alternatively, or perhaps ad- 
ditionally, the claim can be viewed as a 
family right, in which the child alone 
suffers from the “impaired parental ca- 
pacity of the parents caused by physi- 
ciandereli~tion.”’~ In this analysis, 
thechild’s existence is diminished not 
only because of his inherent impair- 
ments and suffering, but also because 
ofthe incapacity induced in the par- 
ents by the child’s impairments. 

The right at stake in these cases 
needs to be better articulated, as part 
of the essential process of setting the 
boundaries of medical practice in an 
emerging field like genetic counseling. 
If the norms are seen as deriving prima- 
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rily from a right to full information, 
when such information is sought by 
potential parents, then it can be 
viewed as reinforcing norms of indi- 
vidual autonomy and individual deci- 
sion making in the area of reproduc- 
tion. Such norms are neither novel nor 
unique, and suggest that “diminished 
life” suits do not present radically dif- 
ferent problems for judicial resolution. 

Conclusion 

It  is not surprising that courts are di- 
vided as to the merits of “diminished 
life” suits. Such suits represent the di- 
lemma of medical abilities to produce 
information being more advanced 
than medical abilities to  treat. The le- 
gal system has thus far failed to con- 
front the issue in a manner consistent 
with tort doctrine, functions, and 
norms, but judicial movement toward 
recognition of these claims is becom- 
ingevident, as Turpin, and Speck re- 
veal. The damage problem can be re- 
solved by focusingon the child’s pain 
and suffering, and on  a need for a fund, 
in some cases, to  provide medical and 
other support if the child lives beyond 
the age of majority. Recognition of a 
child’s right to  sue, separate from the 
parent’s right, does not connote a judi- 
cial acknowledgment that the child’s 
life is “wrongful,” in the sense that 
death should follow. The cause of ac- 
tion is simply recognition of a harm, 
linked to  a medical failure, which de- 
servescompensation. Nor must such 
suits lead inevitably to the specter of 
children suing parents, or of the state 
regulating all reproductive decisions 
for the sake of a standard of normalcy. 
Courts are professional line-drawers 
and spinnersofdistinctions, and in 
these cases as in others, hypothetical 
horrors need not follow inevitably 
from judicial allowance of such suits. 
Finally, courts need to take a careful 
look at the functions which litigation 
serves. While it is currently fashion- 
able to describe our  society as “li- 
tigious,” we must still be careful to 
sort out the values of a tort system, 
even as we expose the drawbacks. The 
impaired child, in some if not all cases, 
may need compensation beyond that 
which his parents can collect in a sepa- 
rate suit on their own behalf. Such re- 
covery may create pressure on  a new 

medical specialty and the growing 
number of laboratories which analyze 
for genetic defects, to strive for the best 
performances possible. Such suits may 
further remind us of a value which 
may otherwise be lost in the debate - 
that in a well-educated society, poten- 
tial parents want the best information 
available about a decision as impor- 
tant as reproduction. If the time comes 
when treatment is available for most 
genetic impairments in utero or after 
birth, then the quandary of the “di- 
minished life” suits will evaporate. 
Until such time, however, thecourts 
must attempt to pierce the fuzzy think- 
ingand confusions of wrongful life 
suits, and understand that they are not 
passing judgments on the merits of a 
life, but rather helping, through an 
award of damages, to  enable an im- 
paired plaintiff and his family to better 
endure his state of incapacity. The 
emerging judicial position, recogni:ing 
the “diminished 1ife”cause of action, 
deserves to be recognized as consis- 
tent, coherent, and justifiable. 
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safely performed on  an outpatient 
basis. The Act also directs the Secre- 
tary tocertify as ambulatory surgical 
centers those facilities which provide 
the surgifal procedures on  an outpa- 
tient basis. The proposed rules on am- 
bulatory surgical centers, issued in 
March 1982, would allow reimburse- 
ment to physicians for services pro- 
vided in connection with each proce- 
dure of 100 percent of the reasonable 
charges (rather than the usual 80 per- 
cent reimbursement of physician serv- 
ices); additionally, the ambulatory 
surgical centers would receive 
reimbursement of the cost of provid- 
ing service at a standard rate deter- 
mined by HCFA.16 

Ambulatory surgical centers were 
initially developed to avoid the high 
costs associated with minor surgery 
performed in hospitals. The goal of the 
1980 Medicare Amendments- that 
services covered by the Medicare pro- 
gram be provided economically- may 
provide a basis for extending cost 
reimbursement to independent emer- 
gicenters in the future. 

Conclusion 

The development and operation of 
emergicenters may increase competi- 
tion in the health care sector. As dem- 
onstrated above, however, there is a 
need for uniform standards applicable 
to emergicenters in such areas as pro- 
motion, facility capacity, equipment 
and staffing, as well as integration of 
the emergicenter with the local emer-, 
gency medical system. Developing 
standards in these areas may be advan- 
tageous to independent emergicenters 
to the extent that they allow more 
complete reimbursement by third 
party payors. Moreover, both hospital- 
sponsored and independent emergi- 
centers should at least be subject to 
certain common regulatory require- 
ments, thereby providing a more equi- 
table basis for competition between 
the two basic models. However, in the 
process of developing standards, gov- 
ernmental agencies and professional 
organizations must be cognizant of the 
varied structures that currently exist. 
In doing so, the substantial primary 
care functions of emergicenters cannot 
be overlooked; careful consideration 
of this aspect of emergicenters will re- 
sult in a reasonable degree of struc- 
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tural diversity. In this way, the com- 
petitive element which emergicenters 
can bring to  the health care industry 
can be effectively balanced with the 
need for reasonable protection of the 
public. 
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Notice of ASLM Annual  
Meeting 

On Monday, July 19,1982, at 5:30 
p.m., the annual business meeting 
of the American Society of Law &a 
Medicine will be held at the Hyatt 
Regency Hotel in Cambridge, Mas- 
sachusetts. The primary business of 
the meeting will be the election of 
members of the Board of Directors. 
All members of the Society are in- 
vited to attend. 


